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Constitution. 
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COLORADO  SUPREME  COURT. 


Perry  TUTTLE  et  al.,  Plffs.  in  Err., 

v. 

PEOPLE  of  the  State  of  Colorado. 

(33  Colo.  243.) 

1.  Testimony-  ariven  by  person*  sus-. 
pected  of  crime,  at  the  coroner's  In- 
quest, cannot  be  regarded  as  volun- 
tary, so  as  to  be  admissible  upon  their  sub- 
sequent trial  for  the  crime  then  nnder  in- 
vestigation, if,  because  of  the  temper  of  the 
community,  their  refusal  to  answer  questions 
would  almost  certainly  have  resulted  in  their 
Immediate  arrest. 

2.  Testimony  fflven  before  a  coroner's 
Jury,  by  one  subsequently  accused  of 
the  crime  then  under  investigation,  is  inad- 
missible at  his  trial,  under  a  constitutional 
provision  that  no  person  shall  be  compelled 
to  testify  against  himself  in  a  criminal  case. 

3.  A    constitutional    provision   that    no 


person  shall  be  compelled  to  testify 
aarainst  himself  in  any  criminal  case 
applies  not  alone  to  confessions  of  guilt,  but 
to  any  admission  which  may  furnish  a  single 
link  in  a  chain  of  evidence  by  which  his  con- 
viction of  a  criminal  offense  might  be  secured. 
L  The  discretion  of  the  trial  court  in 
refusing-  to  require  the  state  to  elect 
upon  which  count  of  an  information 
it  will  proceed  in  a  criminal  case,  where 
each  count  charges  a  separate  defendant  as 
principal  and  the  others  as  accessories,  will 
not  be  reviewed  on  appeal,  where  under  the 
statutes,  all  the  defendants  might  be  re- 
garded as  principals,  and  the  various  counts 
in  the  information  merely  charge  that  the 
crime  had  been  committed  by  defendants 
either  as  principals  or  as  accessories,  In  such 
a  way  that  the  charge  might  be  stated  accord- 
ing to  the  facts  which  the  testimony  should 
establish. 

(March  6,  1905.) 


Not*. — Admissibility,  on  trial  for  murder,  of 
testimony  of  accused  at  coroner's  inquest. 


I.  introduction,  33. 
IT.  Competency. 

a.  In  general,  S3. 

b.  Of  testimony  given  before  arrest,  35. 

c.  Of  testimony  given  after  arrest,  40. 

d.  For  purpose  of  impeachment  or  re- 

buttal, 43. 

e.  Effect  of  special  statutes,  44. 
III.  Practice  in  relation  to. 

a.  Proof  of,  46. 

b.  Objections  to,  46. 
IV.  Illustrative  cases. 

a.  Rule  applied  in  trial  of  other  crimes, 

47. 

b.  Confessions    and   other   evidence    se- 

cured at  the  inquest  or  by  the  cor- 
oner, 47. 

I.  Introduction. 

The  subject  of  the  admissibility,  on  trial 
for  murder,  of  testimony  of  the  accused  at  the 
coroner's  inquest,  has  been  discussed  at  length 
by  the  courts,  especially  In  New  York,  where. 
Its  examination  has  been  thorough.  As  the 
question  has  usually  turned  upon  the  voluntary 
or  involuntary  character  of  the  testimony,  often 
depending  upon  the  circumstances  of  the  case 
before  the  court,  the  facts  have  been  given  as 
far  as  thought  necessary  to  a  better  understand- 
ing of  the  decision. 

Owing  to  lack  of  precision  In  the  language  of 
some  of  the  Reports  It  is  often  impossible  to  tell 
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whether  the  statements  of  the  accused  at  the  in- 
quest, or  before  the  coroner,  or  his  Jury,  were- 
made  as  testimony,  or  were  mere  confessions  or 
declarations  not  rising  to  the  dignity  of  evi- 
dence. Attention  is  here,  and  in  the  course  of 
the  note,  called  to  this  distinction,  that  the 
practitioner  may  not  be  misled  in  this  respect. 
Besides  the  cases  strictly  within  the  scope  of 
the  note,  several  illustrative  decisions  have  been 
included  in  which  the  question  has  come  up  on 
the  trial  of  the  prisoner  for  lesser  crimes  than 
murder ;  also  a  few  In  which  the  question  arose 
as  to  the  admissibility  of  confessions  or  state- 
ments of  the  accused  at  the  inquest  or  before  the 
coroner,  or  as  to  evidence  drawn  from  the  pris- 
oner as  the  result  of  a  physical  examination 
ordered  by  that  official. 

IT.   Competency. 

a.     In  general. 

It  may  be  said  in  general  that,  where  the 
accused  testifies  voluntarily  at  the  coroner's  In- 
quest, his  evidence  may  be  used  against  him  on 
his  subsequent  trial  for  murder,  under  the  rule 
that  permits  a  party's  own  declarations,  admis- 
sions, or  confessions,  to  be  used  against  him. 
What  discordance  there  has  been  among  the 
authorities  has  resulted  from  the  attempt  to 
apply  the  rule  to  the  facts  of  the  particular 
case,  or  class  of  cases,  before  the  court,  and  the 
failure  to  agree  as  to  the  precise  meaning  of  the 
term  "voluntary"  as  used  in  this  connection. 
This  will  appear  from  a  perusal  of  the  cases 
under  the  next  two  subdivisions  of  this  note. 

If  the  prisoner,   through  his  solicitor,  asks 
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Colorado  Supreme  Court. 


Mar., 


EitROR  to  the  District  Court  for  Wash- 
ington County  to  review  a  judgment  con- 
victing defendants  of  murder.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomas  B.  Stuart  and  Charles 
A.  Murray,  for  plaintiffs  in  error. 

There  was  an  abuse  of  discretion  in  over- 
ruling a  motion  to  elect. 

Roberta  v.  People,  11  Colo.  213,  17  Pac. 
637. 

No  person  in  a  criminal  case  shall  be 
•  compelled  to  furnish  testimony  against  him- 
self. 

1  Greenl.  Ev.  §225;  Reg.  v.  Lewis,  6 
Car.  &  P.  523;  Reg.  v.  Owen,  9  Car.  &  P. 
238 ;  State  v.  Taylor,  36  Kan.  329,  13-  Pac. 
550;  Twiggs  v.  State  (Tex.  Crim.  App.)  75 
S.  W.  531 ;    Jenkins  v.  State,  35  Fla.  737, 


48  Am.  St.  Rep.  267,  18  So.  182;  Farkas  v. 
State,  60  Miss.  847;  State  v.  Matthews,  66 
N.  C.  106;  State  v.  Rone,  74  N.  C.  148; 
State  v.  Garrett,  71  N.  C.  85,  17  Am.  Rep. 
1;  State  v.  Spier,  86  N.  C.  601;  State  v. 
Parker,  132  N.  C.  1014,  43  S.  E.  830;  Coun- 
selman  v.  Hitchcock,  142  U.  S.  547,  35  L. 
ed.  1110,  3  Inters.  Com.  Rep.  816,  12  Sup. 
Ct.  Rep.  195;  Boyd  v.  United  States,  116  U. 
S.  616,  29  L.  ed.  746,  6  Sup.  Ct.  Rep.  524; 
State  v.  Young,  119  Mo.  520,  24  S.  W.  1038; 
State  ex  rcl.  Atty.  Gen.  v.  Simmons  Hard- 
ware Co.  109  Mo.  118,  15  L.  R.  A.  676,  18 
S.  W.  1125;  Cullen  v.  Com.  24  Gratt.  624; 
State  v.  Clifford,  86  Iowa,  550,  41  Am.  St. 
Rep.  518,  53  N.  W.  299;  Emery's  Case,  107 
Mass.  172,  0  Am.  Rep.  22;  Cooley,  .Const. 
Lim.  5th  ed.  p.  381;   Mayo  v.  Mayo,  119 


to  make  a  statement  before  the  coroner,  at  the 
Inquest,  and  is  cautioned  in  the  usual  way  that 
it  will  be  written  down,  and  may  be  used  against 
him,  and  he  then  makes  a  deposition,  it  is  ad- 
missible against  him  on  the  trial ;  and  the  cor- 
oner may  use  his  notes,  taken  at  the  time,  to 
refresh  his  memory  as  to  what  the  accused 
said.     Reg.  v.  Wiggins,  10  Cox,  C.  C.  562. 

In  York's  Case,  Fost.  C.  L.  70,  it  appeared 
that  a  ten-year-old  boy  was  carried  before  a 
coroner's  jury  and  charged  with  the  murder  of 
a  child.  He  at  first  stiffly  denied  it,  but,  on 
being  closely  pressed,  broke  into  tears  and 
owned  his  guilt.  His  confession  was  used 
against  him  on  his  trial.  He  was  probably  not 
under  arrest  at  the  time  of  the  inquest. 

In  another  early  case,  Reg.  v.  Wheeley,  8  Car. 
&  P.  250,  it  was  held  that  a  statement  of  the 
accused,  which  purported  on  its  face  to  have 
been  taken  on  oath,  at  the  Inquest,  was  Inad- 
missible against  him  on  his  trial,  and  that  parol 
evidence  would  not  be  allowed  to  show  that  the 
statement  was  not  In  fact  upon  oath.  What 
the  status  of  the  defendant  was  when  before  the 
coroner  is  uncertain.  The  courts,  in  comment- 
ing on  the  case,  have  taken  the  report  to  in- 
dicate that  the  accused  was  then  in  custody, 
but  do  not  agree  whether  as  a  witness  or  as  a 
party  charged  with  the  crime. 

In  Snyder  v.  State,  59  Ind.  105,  it  was  held 
that  the  written  statement  or  evidence  of  the 
accused,  given  by  him  as  a  witness  at  the  cor- 
oner's inquest,  was  admissible,  because  not 
made  under  the  influence  of  fear  produced  by 
threats ;  and  that  admissions  freely  made  there 
could  not  be  kept  out  by  the  objection  that  the 
Inquest  was  not  legally  organized. 

And  in  Davidson  v.  State,  135  Ind.  254,  34 
N.  E.  972,  It  was  held  that  statements  made  by 
the  defendant,  voluntarily  testifying  at  the  In- 
quest, were  admissible  against  him. 

Testimony  given  voluntarily  by  the  defendant 
at  the  Inquest  may  be  used  against  him  on  his 
trial,  to  a  certain  extent,  as  substantive  evi- 
dence. State  v.  Van  Tassel,  103  Iowa,  6,  72 
N.  W.  497. 

Statements  made  at  the  inquest  by  a  pris- 
oner, not  under  oath,  are  taken  as  voluntary, 
and  are  admissible  against  him.  Clough  v. 
State,  7  Neb.  320;  Green  v.  State  (Ga.)  52 
S.  B.  431. 

In  State  v.  Taylor,  36  Kan.  32ft,  13  Pac.  550, 
the  admissibility  of  the  defendant's  testimony 
at  the  inquest,  against  him,  was  said  to  depend 
70  L.  R.  A. 


entirely  upon  whether  it  was  voluntary,  under 
the  rule  that  permits  a  party's  own  declarations, 
admissions,  or  confessions,  to  be  Introduced  In 
evidence  against  him.  If  voluntary,  it  was 
admissible ;  and,  as  It  did  not  appear  that  any 
subpoena  had  been  issued,  or  any  other  kind  of 
compulsion  used,  or  that  any  questions  had  been 
fi«ked  defendant ;  and  aa,  from  anything  that 
the  record  showed,  the  testimony  might  have 
been  taken  at  his  own  Instance  and  request, — It 
was  held  to  have  lwen  properly  admitted. 

But,  if  the  defendant  is  compelled,  by  sub- 
poena or  otherwise,  to  testify  at  the  coroner's 
inquest,  Is  statements  there  made  are  inadmis- 
sible against  him.       Ibid. 

Where  the  signed  testimony  of  the  defendant 
at  the  inquest  Is  admitted  against  him  without 
objection  on  the  trial,  the  signature  mav  be 
used  for  the  purpose  of  comparison  with  that  to 
a  druggist's  poison  record,  alleged  by  the  state 
to  have  been  signed  by  the  accused.  State  v. 
David,  131  Mo.  380,  33  S.  W.  28. 

The  testimony  of  the  accused  at  the  inquest 
Is  not  admissible  against  him  if  it  plainly  ap- 
pears that  he  Is  summoned  before  the  coroner 
Immediately  after  the  homicide,  and  testifies 
without  any  knowledge  of  his  lawful  rights, 
without  the  aid  of  counsel,  and  under  a  be- 
lief that  he  has  to  answer  the  questions  pat 
to  him.  State  v.  O'Brien,  18  Mont.  1,  43  Pac 
1091,  44  Pac.  309. 

In  State  v.  Demareste,  41  La.  Ann.  617,  6 
So.  136,  the  written  statement  of  the  accused 
at  the  coroner's  inquest  was  held  admissible 
against  him.  The  objection  jvas  that  the  oral 
declaration  was  made  in  the*  French  language, 
and  that  It  was  translated  and  written  In 
English,  and  that  It  did  not  affirmatively  appear 
that  •  the  accused  understood  English.  The 
statement  was  held  admissible  on  the  ground 
rhat  it  was  read  over  in  English  to  the  de- 
fendant, and  that  he  then  professed  to  under- 
stand it,  and  because  it  was  also  read  over  to 
him,  sentence  by  sentence,  in  French,  when  he 
recognized  its  correctness. 

"The  admissibility,  as  evidence,  of  testimony 
taken  at  an  inquest,  stands  in  the  same  cate- 
gory, and  Is  governed  by  the  same  rules,  as  Is 
testimony  taken  at  an  examining  trial.  Code 
Crim.  Proc.  art.  774."  Kirby  v.  State,  23  Tex, 
App.  13,  5  S.  W.  165. 

In  People  v.  Martlnes,  66  Cal.  278,  5  Pac 
261,  it  was  held  that  a  written  statement, 
voluntarily  made  and  signed  by  the  accused  be- 
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Mass.  200;  Pipes  v.  State,  26  Tex.  App.  318, 
9  8.  W.  614;  Beale,  Crim.  PL  &  Pr.  *  282,  p. 
315;  McKelvey,  Ev.  p.  117. 

Mr.  Thomas  J.  Leftwieh,  with  Messrs. 
Wolcott,  Vadle,  ft  Waterman,  also  for 
plaintiffs  in  error. 

Messrs.  N.  C.  Miller,  Attorney  General, 
and  I.  B.  Melville,  for  defendant  in  error : 

The  different  counts  simply  stated  the 
same  offense  as  having  been  committed  by 
the  defendants  as  principals  or  accessories, 
and  as,  under  our  statute,  they  are  all  con- 
sidered principals,  it  was  proper  for  the 
court  to  refuse  to  compel  the  state  to  elect. 

Abbott,  Trial  Brief,  Crim.  293;  1  Bishop, 
New  Crim.  Proc.  §§  422-428,  454,  1015; 
Roberts  v.  People,   11   Colo.  213,   17   Pac. 


637 ;  Kelly  v.  People,  17  Colo.  130,  29  Pac. 
805. 

If  the  person  is  not  under  arrest  at  the 
time  he  testifies  before  the  coroner,  whether 
he  comes  with  process  or  without,  his  evi- 
dence can  be  used  against  him  in  a  trial  un- 
der an  indictment  or  information  charging 
him  with  that;  particular  crime  then  under 
investigation. 

Wharton,  Crim.  Ev.  Pth  ed.  664;  Under- 
hill,  Crim.  Ev.  §  131,  p.  166;  3  Russell, 
Crimes,  pp.  411,  414;  Wilson  v.  State,  110 
Ala.  1,  55  Am.  St.  Rep.  17,  20  So.  415; 
Hendrickson  v.  People,  10  N.  Y.  13,  61  Am. 
Dec.  721;  Teaehout  v.  People,  41  N.  Y.  7; 
People  v.  Mondon,  103  N.  Y.  221,  57  Am. 
Rep.  709,  8  N.  E.  496;  Epps  v.  State,  102 
Ind.  539,  1  N.  E.  491;  Lovett  v.  State,  60 


fore  the  coroner's  clerk,  was  admissible  on  the 
trial.  There  Is  nothing  in  the  report  of  the 
case  to  show  that  the  accused  actually  testified 
at  the  Inquest.  The  point  is  decided  on  the 
authority  of  People  v.  Taylor,  59  Cal.  640, 
which  merely  holds  that  the  voluntary  oral 
declarations  of  the  defendant  at  the  Inquest  are 
admissible  against  him. 

b.  Of  testimony  given  before  arrest. 

The  main  distinction  which  has  been  drawn 
In  the  cases  Is  as  to  the  status  of  the  accused  at 
the  time  the  testimony  is  given.  If  not  under 
arrest  he  is,  by  the  weight  of  authority,  to  be 
treated  as  any  other  witness.  He  is  supposed 
to  know  the  law,  and,  therefore,  need  not  be 
Informed  of  his  right  to  refuse  to  testify,  In 
case  his  answers  might  criminate  him.  If  he 
fails  to  claim  his  privilege,  his  testimony  ts 
deemed  voluntary. 

A  vigorous  attempt  was  made  in  early  New 
York  cases  to  establish  the  rule  that  the  tes- 
timony of  the  accused  at  the  inquest  should 
not  be  admitted  against  him  if  at  the  time,  al- 
though not  under  arrest,  he  was  conscious  that 
he  was  suspected  of  the  crime.  It  was  said  that 
such  testimony  would  be  unreliable:  but  11*e 
majority  of  the  judges  would  not  accept  that 
line  of  reasoning.  The  prevailing  rule  of  the 
modern  decisions  Is  that  the  accused  does  not 
come  under  the  protection  of  the  laws  applicable 
to  the  testimony  of  persons  charged  with  crime, 
until  he  has  actually  been  taken  into  custody 
for  the  homicide. 

In  Rez  v.  Clewes,  4  Car.  &  P.  221,  it  was 
held  that  a  voluntary  confession  by  a  prisoner 
before  the  coroner  was  admissible  against 
him.  Whether  this  statement  was  under  oath 
does  not  appear,  but  In  a  note  to  3  Russell  on 
Crimes,  0th  ed.  p.  518,  it  is  said:  "In  Rex  v. 
Clewes,  reported  as  to  other  points  In  4  Car.  & 
P.  221.  the  grand  jury  asked  Llttledale,  J. :  'Can 
the  evidence  of  a  prisoner,  who  was  examined 
on  oath  before  the  coroner  as  a  witness,  be 
admitted  as  evidence  against  the  same  person, 
when  subsequently  indicted  for  the  murder  of 
the  person  on  whose  body  the  inquest  was 
held?  Llttledale,  J.:  'Whatever  any  prisoner 
says,  at  any  time,  against  himself,  is  evidence : 
and  therefore  such  a  statement  is  admissible/ 
The  preceding  case  [note  to  Rex  v.  Haworth, 
4  Car.  &  P.  2541  was  then  mentioned,  on  which 
the  learned  judges  seemed  to  entertain  doubts 
upon  the  point,  but  directed  the  grand  jury  to 
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receive  the  evidence,  and  leave  the  point  for  dis- 
cussion upon  the  trial.     MSS.  C.  S.  G." 

In  Reg.  v.  Sandys,  Car.  &  M.  345,  the  defend- 
ants, husband  and  wife,  were  indicted  for 
poisoning  their  two  children.  While  suspicion 
rested  upon  another  person,  the  wife  was  ex- 
amined under  oath,  as  a  witness,  at  the  inquest, 
and  put  her  mark  to  the  testimony.  This  ex- 
amination led  to  the  arrest  of  both  defendants. 
She  was  then  again  brought  before  the  coroner, 
and  charged  with  having  murdered  her  two 
children,  and  told  that  she  might  make  any 
statement  she  liked  to  the  jury,  and  that  what 
she  said  would  be  written  down.  Upon  hear- 
ing her  first  statement  read,  she  said  she  had 
an  additional  one  to  make.  This  was  taken 
down,  but  she  refused  to  put  her  mark  to  it, 
and  the  coroner  signed  it.  It  was  objected  that, 
as  the  greater  part  of  the  statement  had  been 
made  under  oath,  It  could  not  be  used  against 
her,  but  It  was  received,  and  the  point  reserved. 
As  the  wife  was  acquitted,  however,  the  point 
was  not  passed  upon. 

A  statement  under  oath  before  the  coroner, 
voluntarily  made  by  a  defendant  not  then  In 
custody,  was  also  held  admissible  by  By  lea,  J., 
on  the  trial  for  murder  at  Lincoln  winter  as- 
sises, In  1868.     Roscoe,  Crim.  Ev.  58. 

The  first  and  leading  American  case  on  the 
subject  is  that  of  Hendrickson  v.  People,  10  N. 
Y.  13,  9  How.  Pr.  155,  61  Am.  Dec.  721,  in 
which  all  the  authorities  on  the  point  np  to 
that  time  were  reviewed  both  in  the  prevailing 
and  dissenting  opinions.  It  appeared  that  the 
accused  had  testified  as  a  witness  at  the  in- 
quest, before  anything  had  developed  warranting 
a  suspicion  against  him.  He  was  not  advised 
of  his  privilege,  made  no  objection  to  being 
sworn,  or  to  answering  any  question  put  to  him. 
It  was  urged  that  the  testimony  was  not  vol- 
untary because  under  oath  and  given  at  a  time 
when  the  defendant's  mind  was  disturbed  by 
the  apprehensions  of  a  criminal  charge.  If  it 
were  a  good  ground  of  exclusion,  said  the  court, 
that  a  statement  was  made  by  a  witness  on  oath, 
then  the  rule  of  law  which  protected  a  witness 
from  criminating  himself  was  of  no  value,  and 
might  at  once  be  abrogated.  Suspicion  of  guilt 
would  be  the  most  dangerous  of  all  tests,  as 
well  because  of  the  readiness  with  which  proof 
of.  such  suspicion  might  be  procured,  as  the 
Impossibility  of  refuting  It.  Such  evidence 
had  been  properly  rejected  where  given  when 
the  prisoner  was  in  custody  charged  with  crime, 
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Ga.  257 ;  Davidson  v.  State,  135  Ind.  254,  34 
X.  E.  972;  State  v.  Mullins,  101  Mo.  514, 
14  S.  W.  625;  State  v.  Gilman,  51  Me.  206; 
Burnett  v.  State,  87  Ga.  622,  13  8.  E.  552; 
Dickerson  v.  State,  48  Wis.  288,  4  N.  W. 
321 ;  Murphy  v.  People,  63  N.  Y.  590;  People 
v.  Montgomery,  13  Abb.  Pr.  N.  S.  207. 

The  question  of  the  statement  being  volun- 
tary or  involuntary  is  determined  not  by 
whether  a  person  has  been  subpoenaed  to 
appear  and  testify  before  a  coroner  in  a 
jurisdiction  where  he  can  refuse  to  answer 
incriminating  questions  without  incurring 
legal  penalty,  but  by  the  fact  of  whether  or 
not  any  threats,  promises,  or  intimidations 
were  used  to  extort  the  statement. 

Com.  v.  Cutaiar,  5  Pa.  Dist.  R.  403. 

It  will  be  presumed  the  defendant,  when 
a  witness  at  the  coroner's  inquest,  testified 
voluntarily  until  the  contrary  is  shown, 
and  nothing  to  the  contrary  has  been  shown 
in  this  case,  excepting  the  subpoena. 


State  v.  Mullins,  101  Mo.  514,  14  8.  W. 
625;  Rufer  v.  State,  25  Ohio  St.  464;  State 
v.  Patterson,  73  Mo.  695;  State  v.  Howard, 
35  S.  C.  197,  14  S.  E.  481;  Williams  v. 
State,  19  Tex.  App.  276;  Com.  v.  Culver, 
126  Mass.  464:  Eberhart  v.  State,  47  Ga. 
598;  State  v.  Davis,  34  La.  Ann.  351. 

In  the  absence  of  a  statute  requiring  the 
court  to  advise  the  witness  of  his  right, 
there  is  no  error  in  not  doing  so,  and  the 
evidence  given  can  be  later  used  against  him. 

State  v.  Mullins,  101  Mo.  514,  14  S.  W. 
OZ0. 

Mr.  Ralph  Talbot  also  for  defendant 
in  error. 

Gabbert,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Plaintiffs  in  error  wer  convicted  of  the 
murder  of  Joseph  Meenan.  The  first  point 
we  shall  consider  relates  to  the  admissibil- 
ity of  statements  made  by  the  defendants 


because  It  was  the  examination  of  a  prisoner, 
not  of  a  witness.  When  the  witness  was  not 
under  arrest  or  before  an  officer  on  a  charge  of 
crime,  he  stood  on  the  same  footing  as  other 
witnesses.  The  testimony  of  Hendrlckson  be- 
fore the  coroner's  jury  was  therefore  held  to 
have  been  voluntary  and  admissible.  Special- 
term  decision  to  same  effect,  8  How.  Pr.  404. 

In  the  dissenting  opinion,  Selden,  J.,  con- 
tended that,  where  the  accused,  at  the  time  of 
making  the  statements,  was  conscious  of  him- 
self being  suspected,  the  testimony  was  Inadmis- 
sible, for  the  reason  that  the  statements  of  a 
person  when  under  the  impulse  of  fear  and  in 
apprehension  of  a  great  danger  were  untrust- 
worthy. The  rule  of  exclusion  rested  not  upon 
the  compulsory  manner  of  obtaining  a  confes 
sion,  but  upon  the  dangerons  and  unreliable  na- 
ture of  the  evidence. 

"The  object  of  the  law,"  said  he,  "is  to  ascer- 
tain truth ;  and  it  rejects  no  evidence,  come 
from  what  source  it  may,  which  is  calculated 
to  throw  light  upon  it.  The  mental  disturbance 
produced  by  a  direct  accusation,  or  even  a  con- 
sciousness of  being  suspected  of  crime,  Is  always 
great,  and,  In  many  cases,  incalculable.  The 
foundation  of  all  reliance  upon  human  testi- 
mony Is  that  moral  sentiment  which  almost 
universally  leads  men,  when  not  under  some 
strong  counteracting  influence,  to  tell  the  truth. 
This  sentiment  Is  sufficiently  powerful  to  resist 
a  trifling  motive,  but  will  not  withstand  the 
fear  of  conviction  for  crime.  Hence,  the  mo- 
ment that  fear  seizes  the  mind,  the  basis  of  all 
reliance  upon  Its  manifestations  Is  gone. 
.  .  .  The  mind,  confused  and  agitated  by  the 
apprehension  of  danger,  cannot  reason  with 
coolness ;  and  it  resorts  to  falsehood  when  the 
truth  would  be  safer,  and  Is  hurried  into  ac- 
knowledgments which  the  facts  do  not  warrant. 
Neither  false  statements,  nor  confessions,  there- 
fore, afford  any  certain  evidence  of  guilt,  when 
made  under  the  excitement  of  an  impending 
prosecution  for  crime." 

In  the  general-terra  decision  in  the  same 
case,  1  Park.  Crlm.  Rep.  406,  in  answer  to  the 
contention  that  the  very  fact  that  a  witness 
objected  to  answer  would  excite  suspicion,  and 
might  thus  tend  to  involve  him  in  an  accusa- 
70  L.  R.  A. 


tion,  the  court  said:  'This  may  be  so.  A  re- 
fusal to  answer  a  pertinent  question  may  be 
supposed  to  betray  conscious  guilt ;  but  against 
this  the  law  has  furnished  no  protection.  It 
guards  the  witness  against  involuntary  self- 
crimination,  but  not  against  the  unfavorable 
surmises  which  his  refusal  to  answer  may  sug- 
gest. It  Is  only  because  his  answer,  If  given, 
will  be  deemed  to  be  voluntary,  that  a  witness 
Is  excused  from  answering  In  any  case." 

Upon  the  same  point,  the  court,  in  State  v. 
Valgneur,  5  Rich.  L.  391,  states:  "It  Is  still 
alleged,  however,  that  a  refusal  to  answer  does, 
of  Itself,  excite  suspicion.  That  is  most  true; 
but  the  answer  Is,  that  suspicion  is  no  proof, 
and  can  never  produce  conviction." 

The  New  York  case  above  mentioned  was 
cited  with  approval  in  8choeffler  v.  State,  3 
Wis.  823.  In  which  It  appeared  that  the  defend- 
ant, who  was  suspected  in  the  neighborhood 
of  committing  the  murder  under  investigation, 
had  been  examined  under  oath,  with  others,  as 
a  witness  at  the  inquest,  without  having  been 
cautioned  that  his  statements  would  be  used 
against  him,  or  having  been  told  that  he  could 
decline  to  answer  any  of  the  questions  put  to 
him.  The  testimony  was  held  admissible 
against  him.  The  court  stated  that  the  fact 
that  the  accused  had  been  put  under  oath  was 
immaterial,  before  he  was  charged  with  the 
offense,  and  that  it  was  unnecessary  to  Inform 
him  of  his  rights,  as  he  was  presumed  to  know 
the  law.  If  compelled  to  testify  after  objection 
that  his  answer  might  tend  to  criminate  him. 
his  statements  would,  of  course,  then  be  In- 
competent against  him.  Where  testifying  with- 
out objection,  his  answers  would  be  deemed 
voluntary.  "We  can  readily  conceive  of  cir- 
cumstances in  which  a  person  may  be  placed, 
which  would  be  equivalent  to  an  actual  arrest,*' 
said  the  court.  "He  may  be  surrounded  by 
those  whose  suspicions  are  excited  to  a  degree 
amounting  to  accusation,  and  be  fully  aware 
that  his  escape  would  be  impossible  if  attempt- 
ed, and  be  pressed  with  questions  In  such  a 
manner  and  under  such  circumstances  as  to 
render  his  answers  compulsory.  But  this  wonld 
be  in  the  nature  of  duress.  His  statements 
could  not  be  voluntary,  and  another  rule  of  law 
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at  the  coroner's  inquest.  They  were  sub- 
poenaed aa  witnesses  to  appear  before  the 
coroner's  jury,  then  engaged  in  investigat- 
ing the  cause  of  the  death  of  deceased  and 
ascertaining  the  guilty  parties,  and  were 
duly  sworn  and  testified  before  that  body. 
At  this  time  the  defendants  were  not  under 
arrest,  nor  had  any  information  been  filed 
against  them,  but  they  were  suspected  of  be- 
ing guilty  of  Meenan's  murder,  and  knew 
that  they  were  so  suspected.  .At  least,  Tut- 
tle knew  he  was  suspected,  and,  from  the 
nature  of  the  questions  propounded,  they 
must  have  known  that  they  were  both  sus- 
pected. Their  statements  were  not  confes- 
sions or  admissions  of  guilt,  but  related 
principally  to  their  whereabouts  and  move- 
ments at  and  about  the  time  of  the  homicide. 
They  made  no  objection  to  testifying,  were 
not  represented  by  counsel,  and  were  not 
warned  that  their  statements  might  be  used 
against  them,  or  that  they  were  privileged 


to  refuse  to  testify  if  they  so  elected.  Their 
counsel  contend  that  the  statements  were  in- 
admissible at  the  trial,  because  not  volun- 
tary. On  behalf  of  the  people,  the 
learned  attorney  general  contends  that  the. 
general  rule  now  is  that,  if  the  person 
coming  before  the  coroner's  jury  is  not  un- 
der arrest  at  the  time  he  testifies,  wheth- 
er he  comes  with  or  without  process,  his 
statements  at  the  inquest  can  be  used 
against  him  in  a  trial  under  an  indictment 
or  information  charging  him  with  the  par- 
ticular crime  then  under  investigation. 

The  particular  question  presented  by  the 
record  in  this  case  has  been  discussed  by 
many  courts  in  England  and  in  this  country, 
and  has  also  been  the  subject  of  discussion 
by  learned  writers  on  criminal  law.  In 
this  state  it  is  one  of  first  impression,  and 
we  are  free  to  determine  it  by  the  applica- 
tion of  those  principles  which  should  control 
with  due  regard  to  the  rights  of  the  ac- 


would  come  to  his  relief.  AH  confessions  or 
admissions  extorted  by  fear,  or  induced  by 
hope  of  favor,  are  precluded  from  being  used 
against  him ;  and  in  all  such  cases,  if  It  appears 
that  his  statements  were  not  voluntary,  wheth- 
er under  oath  or  not,  they  should  he  excluded." 

Doubt  was  expressed  In  People  v.  McMahon, 
15  N.  Y.  384,  infra,  whether  the  decision  in  the 
Hendrfckson  Case,  above  mentioned,  rested  on 
the  ground  that  the  witness  did  not  appear  to 
have  testified  under  a  consciousness  of  being 
suspected  of  murder,  or  whether  it  really  held 
that  mere  consciousness  of  the  witness  that  sus- 
picion was  directed  against  him  was  not  a 
sufficient  ground  for  exclusion.  The  question 
was  pot  at  rest,  however,  In  Teachout  v.  Peo- 
ple, 41  N.  Y.  7.  It  there  appeared  that  the  ac- 
cused, when  brought  before  the  coroner,  was  In- 
formed that  he  was  suspected  of  having  mur- 
dered his  wife,  and  was  told,  before  he  was 
sworn,  that  he  was  not  obliged  to  testify, 
unless  he  chose  to  do  so.  His  evidence,  then 
taken,  was  held  admissible  against  him,  the 
court  at  this  time  regarding  the  question  as 
settled  by  the  Hen  d  rick  son  Case.  The  dis- 
tinguishing feature  of  the  McMahon  Case,  in 
which  the  prisoner's  testimony  at  the  Inquest 
was  held  admissible,  was  that  there  it  appeared 
that  the  prisoner  was  under  arrest,  and  stood 
before  the  coroner  as  a  party  in  fact  charged 
with  the  crime,  and  was  examined  under  oath 
as  to  hts  own  guilt  or  innocence.  The  coroner, 
the  court  said,  was  substantially  in  the  place 
of  an  examining  magistrate,  and  the  fact  that 
the  prisoner  was  held  under  an  arrest  made 
without  warrant  could  not  make  his  protection 
against  such  an  Inquisition  less  imperative. 
Two  judges  dissented  on  the  authority  of  the 
McMahon  Case. 

In  the  recent  case  of  People  v.  Mollneux, 
168  N.  Y.  264,  62  L.  R.  A.  193,  61  N.  E.  286, 
it  wa*  held  that  the  testimony  of  the  accused 
as  a  witness  at  the  Inquest  was  admissible 
against  him,  although  It  appeared  that  he  had 
been  brought  before  the  coroner  by  subpoena, 
had  not  been  advised  of  his  rights,  and  had  been 
threatened  with  contempt  If  he  refused  to  tes- 
tify ;  and  the  court  said  that,  even  if  the  prose- 
cuting attorney  at  the  Inquest  had  stated  to 
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the  jury,  in  summing  up,  that  he  had  suspected 
the  defendant  from  the  first,  but  had  pretended 
to  suspect  another  person  for  the  purpose  of 
lulling  the  defendant  into  a  sense  of  security,  and 
thus  getting  him  to  testify,  it  was  immaterial, 
as  the  district  attorney's  suspicions  whether 
well  or  111  founded,  could  have  no  Influence  on 
the  status  of  the  defendant  when  he  testified. 

In  Wilson  v.  State,  110  Ala.  1,  55  Am.  St. 
Rep.  17,  20  So.  415,  the  defendant,  who  was 
afterwards  convicted  of  murder,  was,  before  Mb 
arrest,  examined  as  a  witness  at  the  Inquest, 
and,  although  probably  knowing  that  he  was 
suspected  of  the  crime,  testified,  among  other 
things,  to  his  proximity  to  the  place  of  the 
killing  at  the  time  of  its  occurrence,  and  to  the 
fact  that  he  had  a  pistol.  The  court  held  that 
the  testimony,  "there  being  no  constraint."  was 
admissible  against  the  accused.  Brickell.  Ch. 
J.,  however,  in  a  dissenting  opinion,  declared 
that  such  testimony  could  not  be  considered 
voluntary  and  a  basis  on  which  verdicts  might 
safely  be  rendered :  that  the  witness  was  not 
free  to  remain  silent,  as  silence  would  have 
been  regarded  as  a  confession ;  that  he  was  not 
free  to  refuse  to  answer  questions  propounded 
to  him,  except  upon  the  ground  that  the  answer 
would  tend  to  criminate  him,  the  answer  magni- 
fying whatever  suspicion  might  have  beclouded 
him,  which  naturally  he  would  be  solicitous  to 
remove  rather  than  to  increase;  that,  if  this 
course  of  procedure  were  tolerated,  the  inquest 
of  the  coroner  would  become  an  Inquisition,  and 
every  witness  called  before  it  compelled  to  be- 
tray himself. 

The  testimony  of  the  accused  at  the  cor- 
oner's inquest,  at  a  time  when  he  was  not  under 
arrest  or  perhaps  suspected  of  the  murder,  and 
given  after  all  the  witnesses  had  been  cautioned 
against  answering  Incriminating  questions,  is 
admissible  against  him  on  the  trial.  The  ob- 
jection that  it  was  on  oath  does  not  apply,  the 
defendant  at  that  time  not  being  charged  with 
the  crime.  The  general  rule  Is  that  what  a 
party  says  in  relation  to  the  offense  is  ad- 
missible in  evidence  against  him  whether  on 
oath  or  not,  provided,  always,  he  is  not  at  such 
time    charged    with    the    commission    of    the 
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cused  and  the  people.  All  the  authorities 
agree  that  voluntary  admissions  of  a  party 
are  admissible  as  testimony  at  his  trial  for 
the  crime  to  which  the  admissions  relate. 
The  apparent  conflict  in  the  authorities  arises 
on  the  proposition  as  to  when  admissions  by 
a  party  before  a  coroner's  jury  are  to  be 
deemed  voluntary,  and  when  not.  The  text 
writers,  in  treating  of  this  subject,  say, 
in  substance,  that  the  mere  fact  that  at  the 
time  of  the  inquest  the  party  was  sus- 
pected of  the  homicide  will  not  exclude  his 
incriminating  statements  made  to  the  coro- 
ner's jury,  if  they  are  voluntary.  Under- 
bill, Ev.  §  131;  Wharton,  Crim,  Ev.  9th 
ed.  §  664.  In  3  Russell,  Crimes,  *412,  it 
is  said:  "And  it  may  be  laid  down  gen- 
erally that  a  statement  upon  oath  by  a  per- 


son not  being  a  prisoner,  and  when  no  sus- 
picion attached  to  him,  the  statement  not 
being  compulsory  nor  made  in  consequence 
of  any  promise  of  favor,  is  admissible  in 
evidence  against  him  on  a  criminal  charge.*' 
The  early  English  cases  held  that  the 
statements  under  oath  of  a  person  before  a 
coroner's  jury,  although  not  then  specific- 
ally charged  with  the  crime,  were  not  re- 
ceivable in  evidence  against  him  when  on 
trial  for  the  murder  being  investigated. 
Rex  v.  Lewis  y  6  Car.  &  P.  161;  Reg.  v. 
Owen,  9  Car.  A  P.  238.  The  conclusion  in 
these  cases  seems  to  be  based  upon  the  the- 
ory that  statements  by  the  accused  under 
oath  could  not  be  regarded  as  voluntary. 
Greenleaf,  in  his  work  on  Evidence,  §  225, 
in  speaking  on  the  subject,  says:  "But  it  is 


crime,  and  such  statement  Is  voluntary.  New- 
ton v.  State,  21  Fla,  53. 

In  a  Connecticut  case  it  appeared  that  the 
accused,  before  his  arrest,  was  brought  before 
the  coroner  by  subpoena,  and  cautioned  that  he 
need  not  say  anything  unless  he  chose ;  that  he 
con  Id  not  be  compelled  to  make  any  statement, 
but  that,  if  he  desired  to  make  any,  he  might 
do  so.  He  did  not  reply  until  he  was  put  under 
oath,  but  then  made  a  statement  as  to  what 
he  did  and  where  he  was  during  the  evening 
of  the  homicide.  It  was  held  that  this  state- 
ment was  voluntary  and  admissible  on  the 
trial.  The  court  said  the  statement  was  not  a 
confession,  and  that  the  proceeding  was  not  a 
judicial  examination,  by  a  magistrate,  of  a 
person  under  arrest.  There  was  no  intention 
on  the  part  of  the  accused  to  admit  guilt,  says 
the  court.  If  he  were  really  Innocent,  the 
actual  facts  would  be  better  for  him  ordinarily 
than  any  story  he  could  devise.  If  guilty,  and 
he  desired  to  conceal  facts,  or  to  make  state- 
ments which  were  not  true,  he  did  so,  not  in  the 
expectation  of  favor,  or  in  consequence  of 
threats,  but  in  the  hope  that  he  might  be  able 
to  clear  himself  by  his  own  devises.  In  either 
case,  there  was  no  danger  that  the  story  was 
Induced  by  fear  or  hope, — at  least  such  fear  or 
hope  as  led  to  erroneous  confessions  of  guilt. 
State  v.  Coffee,  56  Conn.  413,  16  Atl.  151. 

In  Inman  v.  State,  72  Ga.  269,  the  defendant 
was  charged  with  beating  his  wife  to  death.  At 
the  coroner's  Inquest,  held,  apparently,  before 
the  arrest,  the  accused  was  made  a  witness, 
and  admitted  that  he  and  his  wife  were  to- 
gether at  the  time  of  the  homicide,  but  said 
she  was  killed  by  being  dragged  at  the  heels 
of  a  runaway  horse.  This  testimony  was  In- 
troduced on  behalf  of  the  state  at  the  trial,  but 
the  only  question  raised  In  relation  to  It  was 
as  to  its  effect,  and  as  to  the  weight  and  credit 
to  be  given  it. 

In  another  case  the  accused,  at  a  time  wheh 
there  was  no  formal  accusation  against  her, 
testified  as  a  witness  at  the  inquest,  and  the 
statement  was  read  over  to  her,  and  she  was 
Informed,  by  an  attorney  who  assisted  In  the 
prosecution,  that  she  might  sign  it  or  not  as 
she  choso.  She  then  asked  if  signing  it  would 
"clear"  her,  or  whether  it  might  incriminate 
her,  and  was  told  by  the  attorney  that  he  did 
not  know.  It  was  held  that  the  statement, 
whether  signed  or  not,  was  admissible  on  the 
trial,  there  being  no  pretense  of  any  Induce- 
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ments  or  threats  to  obtain  it,  and  that  the  ques- 
tion was  not  affected  by  the  truth  or  falsity  of 
what  the  attorney  said  in  response  to  her  ques- 
tion whether  it  would  clear  or  incriminate  her. 
Epps  v.  State,  102  Ind.  530,  1  N.  E.  491. 

In  State  v.  Robinson,  52  La.  Ann.  616,  27 
So.  124,  the  testimony  of  each  codefendant  at 
the  inquest,  before  a  charge  had  been  made 
against  them,  was  held  to  have  been  properly 
admitted  on  the  trial  as  against  the  party  mak- 
ing it  The  court  does  not  seem  to  have  taken 
much  notice  of  the  question,  merely  stating  that 
it  might  be  true  that  the  appealing  defendant's 
testimony  before  the  coroner  was  Inadmissible, 
even  as  against  him,  but  that  the  record  did 
not  show  that  be  has  reserved  any  exception 
to  the  trial  court's  ruling. 

In  a  Maine  case  the  defendant,  after  being 
charged  by  a  daughter  with  the  murder  of  her 
mother,  was,  on  the  same  day.  called  and  sworn 
bv  the  coroner  at  the  Inquest.  The  accused  was 
without  counsel,  but  was  duly  cautioned  by 
someone,  and  made  no  objection  to  giving  his 
testimony.  His  evidence  before  the  coroner  was 
held  admissible  against  him  ou  the  trial.  The 
court  said :  "Great  care  should,  undoubtedly 
be  taken  to  protect  the  rights  of  the  accused. 
His  secret  should  not  be  extorted  from  him  by 
the  exercise  of  anv  Inquisitorial  power.  He 
should  be  fully  informed  of  his  legal  rights, 
when  called  upon  or  admitted  to  testify  as  a 
witness  in  a  matter  in  which  his  guilt  Is  In- 
volved. No  officious  party  should  be  permitted 
to  extract  confessions  from  him,  by  operating: 
upon  his  hopes  or  his  fears.  But  his  voluntary 
statements,  declarations,  or  confessions,  like 
his  voluntary  actions,  wherever  or  whenever 
made,  are  legitimate  and  proper  matters  for 
judicial  consideration,  so  far  as  they  tear  upon 
and  tend  to  Illustrate  the  question  of  guilt  or 
Innocence."     State  v.  Gllman,  51  Me.  206. 

It  is  stated  in  the  report  of  the  last-men- 
tioned case  that,  in  State  v.  Knight,  43  Me.  11, 
and  State  v.  Coffin,  tried  In  Oxford  county, 
August  term,  1861,  testimony  of  the  accused 
before  arrest,  at  the  coroner's  inquest  was  of- 
fered and  excluded;  but  on  what  grounds  or 
under  what  circumstances  it  Is  not  said. 

Where  a  person,  although  he  be  subsequently 
charged  with  the  offense,  appears  voluntarily, 
and  gives  testimony  at  the  inquest,  before  any 
accusation  has  been  made  against  him.  hit 
statements  are  admissible  against  him  on  the 
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to  be  observed  that  none  but  voluntary  con- 
fessions are  admissible,  and  that  if  to  the 
perplexities  and  embarrassments  of  the  pris- 
oner's situation  are  added  the  danger  of 
perjury  and  the  dread  of  additional  penal- 
ties, the  confession  can  scarcely  be  regarded 
as  voluntary;  but,  on  the  contrary,  it 
seems  to  be  made  under  the  very  influences 
which  the  law  is  particularly  solicitous  to 
avoid."  In  discussing  this  question,  the  su- 
preme court  of  Kansas,  in  State  v.  Taylor, 
30  Kan.  329,  13  Pac.  550,  held  that  the  tes- 
timony of  a  defendant,  taken  at  a  coroner's 
inquest,  could  be  read  at  his  trial  on  behalf 
of  the  state,  where  it  was  given  not  under 
duress,  or  where  the  defendant  was  not  com- 
pelled, by  subpoena  or  otherwise,  to  give  his 
testimony  at  the  inquest.    Twiggs  v.  State 


(Tex.  Crim.  App.)  75  S.  W.  531,  was  a 
case  where  the  defendant  testified  as  a  wit- 
ness before  a  grand  jury,  then  engaged  in 
investigating  a  case  against  a  third  person. 
The  defendant  was  before  the  grand  jury  by 
virtue  of  an  attachment  issued.  From  his 
examination  a  case  against  him  was  de- 
veloped. He  was  subsequently  indicted  for 
perjury  predicated  upon  his  testimony  be- 
fore the  grand  jury.  At  his  trial  on  this 
charge  his  statements  before  the  grand  jury 
were  admitted  on  behalf  of  the  state.  The 
court  held  that  where  a  defendant  is  under 
arrest  or  constraint,  or  held  as  a  witness, 
and  testifies  about  an  offense  of  which  he  is 
suspected,  his  statements  in  regard  to  such 
matters  cannot  be  used  against  him  unless, 
previous  to  making  them,  he  was  warned. 


trial  of  an  Indictment  for  the  crime.  Clough 
v.  State,  7  Neb.  320. 

And  In  Williams  v.  Com.  29  Pa.  102,  It  was 
held  that  the  testimony  of  a  witness  under  oath, 
at  the  Inquest,  when  he  had  neither  been  charged 
with,  nor  suspected  of,  the  crime,  was  admis- 
sible asain«t  htm  on  a  subsequent  trial  for 
murder.  The  court  said  that  the  accused  might 
have  declined  to  testify,  and  this  would  have 
pointed  suspicion  directly  to  him ;  that  he  took 
the  risk  of  a  statement,  and  could  not  complain 
that  he  met  the  legitimate  consequences  of  the 
act.  In  the  eye  of  the  authorities,  it  was  a 
voluntary  statement. 

The  last-mentioned  case  was  distinguished 
In  Com.  v.  Rockwell,  19  Pa.  Co.  Ct.  631,  where 
it  appeared  that  the  defendant  was  summoned 
before  the  coroner  as  a  witness,  and  examined 
under  oath  by  the  district  attorney,  the  whole 
course  of  the  examination  showing  that  sus- 
picion rested  upon  him.  It  was  held  that  the 
testimony  was  Involuntary,  and  therefore  in- 
admissible against  him ;  the  court  stating 
that  the  testimony  of  an  accused  party,  taken 
as  such,  is  not  admissible  when  such  accused 
or  suspected  party  Is  put  upon  oath  and  ex- 
amined, not  of  his  own  motion  but  on  the  mo- 
tion of  the  prosecution. 

In  Klrby  v.  State,  23  Tex.  App.  13,  5  S.  W. 
165,  two  witnesses  at  the  Inquest  were  informed 
that.  If  they  had  taken  any  part  in,  or  were  in 
any  way  connected  with,  the  murder  under  In- 
vestigation, they  need  not  make  any  statement 
connecting  themselves  with  the  killing,  and 
that,  If  they  did  make  a  statement  showing  that 
they  took  part  in  the  killing,  It  could  be  used 
against  them.  They  both  said  they  were  wil- 
ling to  tell  all  they  knew  about  the  murder.  It 
was  held  that  the  caution  was  sufficient;  that 
the  testimony  then  given  was  voluntary,  and  ad- 
missible against  them  on  a  subsequent  trial 
for  the  homicide. 

And  In  Mack  v.  State,  48  Wis.  271,  4  N.  W. 
449.  it  was  held  that  the  testimony  of  the  ac- 
cused, before  arrest,  at  the  coroner's  inquest, 
was  admissible  for  the  state  on  the  trial,  for  the 
same  reasons  given  in  the  opinion  in  DIckerson 
v.  8tate,  48  Wis.  288,  4  N.  W.  821,  a  case  grow- 
ing out  of  the  same  murder.  In  the  latter 
case  It  was  held  that  the  testimony  of  the  de- 
fendant for  the  state  on  the  trial  of  the  Mack 
Case  was  admissible  against  him,  although  un- 
der arrest  at  the  time,  and  resting  under  a 
strong  f-uspiclon  of  having  had  some  agency  in 
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the  murder,  pe  might  have  refused  to  testify 
on  that  occasion,  said  the  court,  on  the  ground 
that  his  answers  would  tend  to  criminate  him, 
but  that.  If  voluntarily  testifying,  the  court 
could  not  see  why  his  testimony  might  not  be 
subsequently  used  against  him. 

In  State  v.  Valgneur,  f>  Rich.  Tj.  391,  the  de^ 
fendant  was  called  by  the  coroner  as  a  witness 
at  the  Inquest  He  rested  under  no  suspicion 
whatever,  but  certain  statements  made  by  him 
led  to  an  investigation,  which  ended  in  his 
arrest.  The  testimony  was  held  admissible 
against  him.  The  court  said :  "A  witness  mere- 
ly, unsuspected  and  unaccused,  does  not  look 
in  consternation  at  the  finger  of  the  law  public- 
ly pointed  at  him,  foreboding  the  issue  of  life 
and  death,  with  the  certainty  of  incarceration, 
the  ignominy  of  a  trial,  and,  it  may  be,  con- 
viction and-  capital  punishment.  He  Is  not 
manacled,  nor  oppressed  by  the  scowl  of  public 
indignation  or  the  iron  features  of  unrelenting 
tailors.  He  is  not  beset  by  the  prurient  tam- 
nerings  of  restless  and  anxious  curiosity.  If, 
Indeed,  the  perturbation  of  remorse  may  act  up* 
on  his  faculties,  It  is  unquestionable,  never- 
theless, that  a  confession,  or  any  admission 
growing  out  of  such  an  origin  exclusively,  is 
wholly  untainted  by  any  objectionable  quality  as 
evidence.  There  remains  nothing  but  the  sup- 
posed duress  of  an  oath,  administered  by  a  pow- 
pr  capable  (as  is  said)  of  applying  a  sanction, 
that  shall  exact  an  answer.  Now  in  reality 
there  is  no  power,  in  any  tribunal  known  to  the 
common  law,  to  exact  an  answer  that  may  Im- 
plicate a  witness  in,  or  tend  to  expose  him  to, 
i  criminal  charge." 

But  in  State  v.  Young,  119  Mo.  495,  24  S. 
W.  1038,  the  testimony  of  the  accused  before 
the  coroner  was  held  inadmissible  against  him. 
In  that  case  it  appeared  that  an  Ignorant  19- 
year-old  German  boy,  suspected  of  murdering 
his  father,  was  subpoenaed  by  the  coroner,  and 
examined  under  oath  for  the  purpose  of  obtain- 
ing criminating  statements.  The  examination 
consisted  entirely  of  answers  to  questions  put 
to  him,  and  he  was  not  suffered  to  make  any 
statement  of  his  own  suggestion  or  accord. 
"If,"  said  the  court,  **he  had  any  perception  at 
all,  he  could  not  fall  to  observe  that  he  was 
suspected  of  his  father's  murder,  and  was  sub- 
jected to  this  examination  for  the  purpose  of 
disclosing  his  guilt"  It  was  held,  therefore, 
that  the  presumption  that  the  examination  was 
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In  Farkas  v.  State,  60  Miss.  847,  it  was  de- 
cided that  testimony  given  before  a  coroner's 
jury  investigating  a  homicide,  by  one  under 
arrest  because  suspected  of  having  com- 
mitted the  crime,  is  not  admissible  in  evi- 
dence against  him  when  tried  upon  an  in- 
dictment subsequently  found,  charging  him 
with  the  commission  of  the  crime  investi- 
gated by  the  coroner's  jury.  In  State  v. 
O'Brien,  18  Mont.  1,  43  Pac.  1091,  44  Pac. 
399,  it  was  held  that  it  was  error  to  admit 
the  statements  of  a  defendant  before  the 
coroner  to  be  introduced  at  his  trial  for 
the  homicide  being  investigated,  where  it  ap- 
peared that  he  was  called  before  that  official 
immediately  after  the  homicide,  and  testi- 
fied without  any  knowledge  of  his  lawful 
rights,    without   the    aid   of    counsel,    and 


under  the  belief  that  he  had  to  answer  the 
questions  put  to  him.  In  State  v.  Clifford, 
86  Iowa,  550,  41  Am.  St.  Rep.  518,  53  X. 
W.  299,  it  was  held  that,  where  one  ac- 
cused of  a  crime  is  taken  before  a  grand 
jury  by  its  direction,  and  not  by  his  own 
volition,  statements  then  made  by  him  with- 
out being  informed  of  his  rights,  or  of  the 
possibility  of  their  being  used  in  evidence 
against  him,  are  not  admissible  on  a  trial 
for  the  offense  to  which  the  statements  re- 
lated, since  they  were  not  voluntarily  made. 
In  Wilson  v.  State,  110  Ala.  1,  55  Am.  St. 
Rep.  17,  20  So.  415,  it  was  held  (quoting 
from  the  syllabus)  that,  "on  a  trial  for  mur- 
der the  statements  made  by  the  defendant 
on  his  examination  at  the  coroner's  inquest, 
at  which  time  he  was  neither  under  arrest 


voluntary  was  rebutted,  the  contrary  most  con- 
clusively appearing. 

In  determining  whether  the  testimony  of  the 
accused,  given  at  the  Inquest  at  a  time  when 
he  is  suspected  of  the  crime,  Is  admissible 
against  him  on  the  trial,  the  great  question  Is 
whether  it  was  voluntary,  and  It  must  be  de- 
termined from  the  facts  In  each  case.     Ibid. 

The  Constitution  and  BUI  of  Rights  of  Mis- 
souri, which  provide  that  no  person  shall  be 
compelled  to  testify  against  himself  In  a  crim- 
inal case  (Const.  1875,  art.  2,  |  23),  protect  the 
accused  on  all  preliminary  Investigations ;  and, 
If  forced  to  testify  against  himself  at  a  cor- 
oner's inquest,  while  not  under  arrest,  but 
suspected  of  the  homicide,  his  testimony  cannot 
be  used  against  him  on  the  trial.     Ibid. 

And  in  State  v.  Senn,  32  S.  C.  392,  11  S.  E. 
292,  It  was  held  that  the  testimony  of  defend- 
ants as  witnesses  at  the  inquest,  before  they 
were  taken  in  custody,  could  not  be  used  against 
them  on  a  subsequent  trial  for  murder.  The 
court  did  not  regard  such  an  examination  as 
voluntary,  since  the  refusal  to  answer  ques- 
tions would  at  once  excite  suspicion  of  guilt. 
The  only  way  to  preserve  in  Its  Integrity  the 
well-settled  rule  that  a  person  could  not  be  re- 
quired to  furnish  testimony  against  himself 
was  to  hold  that,  if  examined  before  a  coroner's 
jury  or  committing  magistrate,  the  testimony 
which  he  was  then  required  to  give  could  not  be 
used  in  a  prosecution  subsequently  brought 
against  him.     McGowan,  J.,  dissented. 

And  In  a  note  to  Rex  v.  Haworth,  4  Car.  &  P. 
254,  note  255.  It  Is  stated  :  "In  a  case  tried  at 
Worcester,  where  It  appeared  that  a  coroner's 
Inquest  had  been  held  on  the  body  of  A,  and.  It 
not  being  suspected  that  B  was  at  all  concerned 
in  the  murder  of  A,  the  coroner  had  examined 
B  upon  oath  as  a  witness,  Parke,  J.,  would  not 
allow  the  deposition  of  B,  so  taken  on  oath  on 
the  coroner's  inquest,  to  be  read  In  evidence  on 
the  trial  of  an  Indictment  afterwards  found 
against  B  for  the  same  murder." 

In  Reg.  v.  Owen.  9  Car.  &  P.  238,  the  prison- 
ers were  In  custody,  but  only  as  witnesses,  when 
they  were  examined  by  the  coroner.  No  In- 
ducement of  any  kind  was  held  out  to  them, 
neither  threat  nor  promise.  They  were  asked 
If  they  wished  to  give  evidence,  and  said  they 
did.  The  statements  were  rejected  by  Gurney, 
B.,  on  the  trial.  In  the  first  case,  of  Reg.  v. 
Owen,  9  Car.  &  P.  83,  a  trial  for  rape  of  the 
woman  afterwards  murdered,  the  same  question 
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arose,  and  there  the  statements  were  received 
by  Williams,  J.,  and  the  point  reserved,  but,  as 
the  prisoners  were  acquitted,  the  question  was 
not  decided. 

c.  Of  testimony  given  after  arrest. 

Where  the  accused  is  under  arrest,  charged 
with  the  homicide,  at  the  time  he  gives  his  tes- 
timony before  the  coroner,  he  is  no  longer  re- 
garded as  a  mere  witness,  but  is  treated  as  a 
party  charged  with  crime,  and  as  if  he  were 
before  a  committing  magistrate,  Under  the 
modern  decisions,  he  has  a  right  to  all  of  the 
protection  to  which  a  party  defendant  In  a  crim- 
inal action  would  be  entitled,  on  the  preliminary 
examination  before  a  magistrate.  But,  even 
after  arrest,  if  the  accused  has  been  advised  of 
his  rights,  and  duly  cautioned,  and  he  has  then 
testified  voluntarily,  his  evidence  is,  by  the 
weight  of  authority,  admissible  against  him. 

In  People  v.  Thayer,  Park.  Crlm.  Rep.  695. 
a  trial  before  the  oyer  and  terminer  court  the 
testimony  of  the  defendant  before  the  coroner's 
jury  was  admitted,  although  the  accused  was, 
together  with  others,  at  the  time,  under  arrest 
charged  with  the  murder.  The  court  decided 
that,  the  examination  not  being  as  to  his  own 
guilt,  but  merely  to  ascertain,  if  possible,  who 
the  murderer  was,  the  testimony  was  admissi- 
ble, since  the  witness  could  have  claimed  his 
exemption  from  answering  incriminating  ques- 
tions at  the  time. 

And  in  People  v.  Walworth,  4  N.  T.  Crim. 
Rep.  355,  another  case  In  the  court  of  oyer  and 
terminer,  the  statements  of  the  prisoner  at  the 
inquest,  after  he  had  given  himself  up,  were 
admitted  against  him;  but  It  does  not  appear 
whether  under  objection  or  not 

But  In  the  second  New  York  case  In  which  the 
question  of  the  admissibility  of  the  testimony  of 
the  accused  at  the  inquest  against  him  came 
up,  and  went  to  the  Court  of  Appeals,  the  de- 
fendant was  arrested  without  warrant  as  the 
probable  murderer,  taken  before  the  coroner, 
then  holding  the  Inquest  sworn,  and  examined 
as  a  witness,  and  then  locked  up.  The  court 
was  unanimous  In  holding  the  testimony  in- 
admissible on  the  trial,  but  its  membership  had 
changed  considerably  since  the  decision  in  the 
Hendrlckson  case  above.  The  opinion  was 
written  by  Selden,  J.,  who  wrote  the  dissenting 
opinion  In  the  Hendrlckson  Case.  He  still  ad- 
hered   to    his   "mental-agitation"   doctrine,    re- 


1906. 


Tuttle  v.  People. 


41 


nor  accused  of  the  crime,  are  admissible  in 
evidence,  and  the  fact  that  such  statements 
were  made  under  oath  does  not  render  them 
involuntary  and  inadmissible."  The  gist  of 
the  decision,  however,  is  contained  in  the 
last  paragraph  of  the  opinion,  wherein  it 
is  stated: 

"The  weight  of  authority  and  sound  prin- 
ciple favor  the  rule  that  the  statements  of  a 
witness  before  a  coroner,  given  in  under 
oath,  not  charged  with  the  offense,  and  not 
under  arrest,  there  being  no  constraint,  are 
admissible  in  evidence  against  him." 

Hendrickson  v.  People,  10  N.  Y.  13,  61 
Am.  Dec.  721,  and  Teachout  v.  People,  41  N. 
Y.  7,  appear  to  be  regarded  by  text  writers 
and  other  courts  following  the  views  an- 
nounced in  these  cases  as  the  leading  ones 


supporting  the  contention  of  the  attorney 
general.  They  appear  to  be  based  upon  the 
proposition  that  in  all  cases  where  a  party 
is  not  under  arrest,  or  before  an  officer  on 
a  charge  of  homicide,  in  testifying  at  a  coro- 
ner's inquest  he  is  to  be  regarded  merely  as 
a  witness,  and,  although  he  might  refuse 
to  testify,  unless  he  does  so,  or  is  compelled 
to  answer  after  having  declined  to  do  so, 
that  his  statements  are  to  be  regarded  as 
voluntary.  It  will  be  observed,  however,  in 
the  Teachout  Case,  the  defendant  was  in- 
formed by  the  coroner  that  rumors  inpli- 
cated  him,  and  that  he  had  a  right  to  re 
fuse  to  testify.  In  People  v.  Mondon,  103 
X.  Y.  211,  57  Am.  Rep.  709,  8  N.  E.  496,  the 
court  of  appeals  reaffirms  the  doctrine  an- 
nounced in  the  Hendrickson  and  Teachout 


asserting  that  the  reason  for  the  exclusion  of 
statements  and  confessions  of  the  accused  was 
because  they  were  untrustworthy,  and  not  be- 
cause of  any  Impropriety  of  the  manner  of  ob- 
taining them.  He  said :  "It  may  well  be  doubt- 
ed whether  that  celebrated  maxim,  Nemo  tene- 
tur  prodere  se  ipsum,  has  Itself  any  other  sub- 
stantial foundation  than  the  uncertainty  and 
doubt  which  must  ever  attend  all  extorted  con- 
fessions. If  deserving  of  tbe  commendation  it 
has  received,  it  must,  I  think,  be  based  upon  tbe 
Idea  of  protection  to  the  Innocent,  and  not  that 
of  mercy  to  the  guilty.  But,  whatever  may  be 
the  truth  on  this  subject.  I  bold  it  to  be  clear 
that,  when  the  law  rejects  a  disclosure  made 
under  oath  by  a  person  charged  with  crime,  it 
does  so,  not  because  any  rigbt  or  privilege  of 
the  prisoner  has  been  violated,  but  because  it 
is  deemed  unsafe  to  rely  upon  it  as  evidence  of 
guilt.  This  is  strongly  to  be  Inferred  from  that 
class  of  cases  in  which  It  has  been  held  that, 
although  a  confession  has  been  obtained  by 
stratagem,  by  fraud,  by  violation  of  confidence, 
or  even  of  an  oath,  still,  if  reliable,  the  law 
will  avail  itself  of  It"  The  distinguishing 
feature  of  this  case,  as  compared  with  the 
earlier  one,  was  said  to  be  the  fact  that  the 
accused  was  under  arrest  by  a  public  officer 
upon  suspicion  of  having  committed  the  crime, 
while  In  the  earlier  case  he  was  not.  People 
v.  McMabon.  15  N.  Y.  384,  Reversing  2  Park. 
Crlm.  Rep.  663. 

The  McMahon  Case  was  approved  in  Wood 
v.  SUte,  22  Tex.  App.  431,  3  S.  W.  336,  In 
which  It  appeared  that  the  prisoner  under  ar- 
rest as  a  witness  was  required  to  testify  at  the 
Inquest  under  circumstances  which  made  it 
plain  that  he  was  suspected  of  the  murder  for 
which  he  was  afterwards  tried.  His  testimony 
was  held  inadmissible  against  him. 

If  a  person  In  custody  testifies  at  the  inquest, 
without  being  cautioned  as  the  statute  requires, 
his  testimony  cannot  be  used  against  him  on  the 
trial.     JUd. 

But  tbe  mere  fact  that  a  person  is  sworn  and 
placed  under  tbe  "rule,"  and  testifies  as  a  wit- 
ness. Is  not  sufficient  to  make  the  testimony  In- 
competent.   JWd. 

A  written  confession,  voluntarily  made  be- 
fore a  coroner  not  acting  in  his  official  capac- 
ity. Is  admissible  against  ■  a  prisoner  on  his 
trial  for  murder,  under  |  395,  Code  Crlm.  Proc. 
1881,  which  reads  as  follows :  "A  confession  of 
a  defendant,  whether  in  the  course  of  judicial 
70  L.  R.  A. 


uroceedlngs  or  to  a  private  person,  can  be  given 
in  evidence  against  him,  unless  made  under  the 
influence  of  fear  produced  by  threats,  or  unless 
made  upon  a  stipulation  of  the  district  attor- 
ney, that  he  shall  not  be  prosecuted  therefor; 
but  is  not  sufficient  to  warrant  his  conviction 
without  additional  proof  that  the  crime  charged 
has  been  committed."  People  v.  McGIoIn,  91 
N.  Y.  242,  12  Abb.  N.  C.  172,  Affirming  28 
Hun,  150. 

The  last-mentioned  case,  while  not  strictly 
within  tbe  scope  of  the  note,  is  introduced  be- 
cause It  web  the  main  authority  upon  which 
People  v.  Mondon,  38  Hun,  188,  was  decided. 
In  the  latter  case  the  defendant  was  arrested 
without  warrant,  as  a  suspected*  murderer,  and. 
after  being  Informed  that  he  was  accused  of  the 
homicide  which  was  known  to  have  been  com- 
mitted, was  examined  on  oath  at  the  inquest  as 
to  his  motives  for  the  alleged  killing,  and  as  to 
circumstances  tending  to  connect  him  with 
the  crime.  He  was  Ignorant,  unattended  by 
counsel,  and  not  informed  as  to  his  rights  and 
privileges.  The  testimony  was  held  admissible, 
the  McGIoln  Case  being  cited  with  approval  as 
supporting  the  ruling.  Section  395,  Code  Crlm. 
Proc.  there  referred  to,  was  held  to  include 
statements  of  the  accused  as  to  his  conduct,  and 
declarations  at  or  about  the  commission  of  the 
crime.  The  Code,  said  the  court,  furnished  a 
positive  rule  of  evidence.  To  hold  it  inappli- 
cable would  be  to  "again  go  back  to  the  vague 
and  nebulous  hypotheses  of  possible  influences 
upon  the  mind  of  the  prisoner,  of  his  fear,  ana 
anxiety,  and  confusion  arising  from  his  situ- 
ation." Follett,  J.,  in  dissenting,  said  that,  if 
admissions  obtained  by  the  method  under  con- 
sideration were  admissible,  it  was  difficult  to  see 
why  all  persons  charged  with  crime,  in  prison 
and  Ignorant  of  their  rights,  might  not  be  taken 
by  sheriffs  before  committing  magistrates  or 
grand  juries,  and  their  answers  used  against 
them  on  trials. 

This  decision  was  reversed  In  the  court  of 
appeals,  People  v.  Mondon,  103  N.  Y.  211,  57 
Am.  Rep.  709,  8  N.  E.  496.  The  McMahon 
Case,  15  N.  Y.  384.  Reversing  2  Park.  Crlm. 
Rep.  663,  was  approved  and  the  McGIoln  Case. 
91  N.  Y.  242.  12  Abb.  N.  C.  172,  Affirming  28 
Hun,  150,  distinguished  as  being  a  clear  case 
of  voluntary  confession.  Section  395.  Code 
Crim.  Proc.  referred  to  in  the  general  term 
decision  and  in  the  McGIoln  Case,  was  held 
Inapplicable  on   the   ground   that  the  evidence 
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Oases,  but  holds  that  if,  at  the  time  of  the 
examination  of  a  defendant  before  the  coro- 
ner's jury,  it  appears  that  a  homicide  has 
been  committed,  and  that  he  is  in  custody 
as  the  supposed  criminal,  he  is  not  regarded 
merely  as  a  witness,  but  as  a  party  accused, 
and  is  to  be  treated  in  the  same  manner  as 
if  brought  before  a  committing  magistrate. 
Indiana  appears  to  have  followed  the  New 
York  cases  in  Epps  v.  State,  102  Ind.  539 
1  N.  E.  491,  and  Davidson  v.  State,  135  lnd 
254,  34  N.  E.  972,  although  in  the  latter 
case  the  decision  of  the  court  appears,  to 
some  extent,  to  be  based  upon  the  provision 
of  a  statute  of  the  state  (Rev.  Stat.  1881,  § 
1802),  wmch  the  court  construes  as  render- 
ing all  confessions  by  an  accused  admissible 
in  evidence  against  him,  except  such  as  are 


made  under  the  influence  of  fear  produced  by 
threats.  Lovett  v.  State,  60  Ga.  257,  holds 
that  the  minutes  of  evidence  given  by  the 
prisoner  before  the  coroner  are  admissible 
on  his  trial  for  the  homicide  to  which  the 
inquest  related,  but  does  not  state  the  condi- 
tions under  which  such  testimony  was  given 
before  the  coroner.  In  State  v.  Mullins,  101 
Mo.  514,  14  S.  W.  625,  the  testimony  of  a 
defendant,  given  before  a  coroner  at  an  in- 
quest, was  held  admissible,  because,  from 
the  circumstances  of  that  case,  the  defend- 
ant was  to  be  treated  as  one  occupying  the 
position  of  a  defendant  at  a  preliminary 
examination,  and,  as  he  would  have  a  right 
to  testify  at  such  examination,  his  state- 
ments were  admissible  against  him,  provided 
he  testified  without  compulsion.    In  State 


now  sought  to  be  excluded  was  not  a  confession, 
and  that  the  Code  did  not  necessarily  refer  to  a 
judicial  examination  of  the  prisoner  on  the  sub- 
ject of  the  charge  against  him. 

When  a  coroner's  inquest  Is  held  before  it  has 
been  ascertained  that  a  crime  has  been  com- 
mitted, or  before  any  person  has  been  arrested 
charged  with  the  crime,  and  a  witness  Is  called 
and  sworn  before  the  coroner's  jury,  the  testi- 
mony of  that  witness,  should  he  afterwards  be 
charged  with  the  crime,  may  be  used  against 
him  on  his  trial ;  and  the  mere  fact  that  at  the 
time  of  his  examination  he  was  aware  that  a 
crime  was  suspected,  and  that  he  was  suspected 
of  being  the  criminal,  will  not  prevent  his  be- 
ing regarded  as  a  mere  witness,  whose  testi- 
mony may  be  afterward  given  In  evidence 
against  himself.  If  he  desires  to  protect  him- 
self, he  must  claim  his  privilege.  But  if,  at 
the  time  of  his  examination,  it  appears  that  a 
crime  has  been  committed,  and  that  he  is  in 
custody  as  the  supposed  criminal,  he  is  not  re- 
garded merely  as  a  witness,  but  as  a  party  ac- 
cused, called  before  a  tribunal  vested  with  power 
to  investigate  preliminarily  the  question  of  his 
guilt,  and  be  is  to  be  treated  In  the  same  manner 
as  If  brought  before  a  committing  magistrate ; 
and  au  examination,  not  taken  in  conformity 
with  the  statute,  cannot  be  used  against  him 
on  his  trial  for  the  offense.     Ibid. 

The  Mondon  Case  was  distinguished  in  Peo- 
ple v.  Chapleau,  121  N.  Y.  266,  24  N.  B.  469, 
where  It  appeared  that  the  prisoner,  while  In 
custody,  charged  with  murder,  asked  to  make 
a  statement  before  the  coroner's  jury ;  that  he 
was  Informed  of  his  rights,  and  duly  cautioned, 
and  then  made  a  statement,  which  was  taken 
down,  and  In  which  he  attempted  to  Justify 
the  killing  on  the  ground  of  self-defense.  On 
a  subsequent  day  he  refused  to  sign  It,  and  de- 
nied making  it  'ihe  coroner,  on  tne  trial,  testi- 
fied from  his  minutes  to  what  the  prisoner  had 
said.  The  statements  of  the  accused  were  held 
to  have  been  voluntary  and  admissible,  while 
the  prisoner's  statements  in  the  McMahon  Case 
were  Involuntary.  The  latter  case  had  been 
decided  on  the  facts  then  before  the  court, 
which  showed  that  there  was  no  confession. 
The  court  said  It  was  perfectly  clear  that,  both 
before  and  since  the  enactment  of  the  Code  pro- 
visions, the  test  of  admissibility  of  the  state- 
ments of  the  party  accused  of  tiie  commission  of 
the  crime,  whether  made  In  the  course  of  Judi- 
cial proceedings  or  not,  was  whether  they  were 
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voluntary,  and  that  could  be  determined  by  their 
nature  and  the  circumstances  under  which 
made.  If,  in  all  respects,  and  however  viewed, 
they  could  only  have  been  the  voluntary  and 
uninfluenced  statements  of  the  individual,  no 
principle  of  law  warranted  their  exclusion,  and 
the  Code  expressly  authorized  their  being  given 
in  evidence  upon  the  trial. 

In  People  v.  Wright,  136  N.  Y.  625,  32  N.  E. 
620.  the  defendant's  declarations,  when  exam- 
ined before  the  coroner,  were  held  admissible 
on  the  authority  of  People  v.  Chapleau,  121  N. 
Y.  266,  24  N.   B.  469. 

In  Lyons  v.  People,  137  111.  602,  27  N.  E. 
677.  It  was  held  that  the  statements  under  oath, 
made  at  the  Inquest  by  the  accused  while  he 
was  under  arrest,  were  admissible  against  him. 
It  appeared  that  the  defendant  had  made  and 
signed  a  written  confession  before  certain  po- 
lice officers.  This  statement,  was  Introduced  In 
evidence  at  the  Inquest,  Identified  by  the  ac- 
cused, and  admitted  to  be  true.  He  also  made 
an  additional  statement  with  reference  to  the 
homicide.  He  was  asked  by  the  Jury  If  he  had 
been  "scared  Into'*  his  answers  or  confessions 
by  the  police  officers,  and  he  replied  that  he  had 
not ;  that,  if  he  had  another  chance,  he  would 
make  the  same  confession.  His  testimony  at 
the  inquest  was  given  voluntarily.  The  rule 
against  the  admission  of  the  sworn  statements 
of  the  accused,  at  the  coroner's  inquest,  while 
under  arrest,  said  the  court,  applied  only  where 
the  accused  was  put  on  his  oath,  and  sworn  and 
examined,  not  on  his  own  motion,  but  on  the 
motion  of  the  prosecution. 

The  cases  of  ITendrlckson  v.  Peonle,  10  N.  Y. 
13,  9  How.  Pr.  155,  61  Am.  Dec.  721,  and  Peo- 
nle v.  McMahon,  15  N.  Y.  384.  Reversing  2 
Park.  Crim.  Rep.  663,  were  approved  in  State  v. 
Garvey,  25  La.  Ann.  191,  which  holds  that  the 
statements  of  the  accused,  under  oath,  at  the 
coroner's  inquest,  while  in  custodv,  are  Inad- 
missible against  him  on  his  trial ;  that  declara- 
tions of  an  accused  party  under  oath  are  not 
voluntary. 

In  Farkas  v.  State.  60  Miss.  847,  the  defend- 
ant, while  under  arrest,  was  brought  before 
tb<»  coroner's  Jurv.  and.  after  bclnp  sworn  bv  the 
state,  related  circumstances  tending  to  fasten 
the  murder  upon  unknown  persons.  The  state- 
ment was  read  over  to  him,  and  was  signed  by 
him.  It  was  held  Inadmissible  against  him  on 
the  authority  of  cases  laying  down  the  rule 
that  no  statement  made  upon  oath  in  a  judl 


1905. 


Tuttle  t.  People. 


43 


v.  Oilman,  51  Me.  206,  it  was  held  that, 
on  a  trial  for  murder,  the  prisoner's  testi- 
mony at  the  coroner's  inquest  upon  the 
body  of  the  person  alleged  to  have  been 
murdered,  given  without  objection  by  him 
before  his  arrest,  though  after  he  had  been 
charged  with  the  murder,  but  who  had  been 
cautioned  that  he  was  not  obliged  to  testify 
to  anything  which  might  incriminate  him- 
self, was  admissible.  Dickerson  v.  State,  48 
Wis.  288,  4  N.  W.  321,  and  Burnett  v. 
State,  87  Ga.  622,  13  S.  E.  552,  simply 
hold  that  testimony  given  by  f.  defendant 
as  a  witness  at  the  trial  of  another  for 
murder,  but  while  under  arrest  upon  sus- 
picion of  having  committed  the  same  crime, 
— there  being  no  reason  for  believing  that 
such  testimony  was  not  entirely  voluntary, 


— is  admissible  against  him  at  a  trial  for 
the  same  offense. 

The  foregoing  are  the  principal  cases 
cited  by  respective  counsel.  From  these 
cases  it  appears  that  in  some  jurisdictions  it 
is  held  that  the  statements  of  a  party 
under  oath  before  the  coroner's  jury  are 
not  to  be  regarded  as  voluntary,  while  in 
others  the  converse  is  held, — that,  where  a 
party  is  under  arrest  at  the  time  he  testifies 
before  a  coroner's  jury,  his  statements  are 
not  to  be  regarded  as  voluntary,  unless  he 
was  fully  warned;  that,  if  the  party  testi- 
fying is  accused  of  the  crime  under  investi- 
gation, although  not  formally  arrested,  or 
if  he  is  suspected  of  the  crime  at  the  time 
he  testifies,  and  knows  this  fact,  that  in 
some  cases  it  is  held  his  testimony  is  vol- 


clal  Investigation  of  a  crime  can  ever  be  used 
against  the  party  making  it,  in  a  prosecution 
for  the  same  crime,  because  the  fact  that  he  is 
'inder  oath,  of  itself,  operates  as  a  compulsion 
upon  him  to  tell  the  truth,  and  the  whole 
truth,  and  that  his  statement  therefore  cannot 
be  regarded  as  free  and  voluntary.  The  court 
took  no  notice  of  the  contention  by  the  state 
that  the  rule  was  Inapplicable  where  the  ac- 
cused was'  merely  examined  as  a  witness  in  an 
examination  wholly  extrajudicial,  as  In  the 
case  of  a  coroner's  Inquest. 

The  last-mentioned  case  was  criticized  In 
Steele  v.  State,  76  Miss.  387,  24  So.  910,  in 
which  it  was  said  to  have  been  decided  right, 
but  on  the  wrong  ground;  that  the  court  over- 
looked the  fact  that  the  killing  occurred  after 
the  passage  of  the  act  of  February,  1882 
(S  1741,  Code  1892),  making  defendants  wit- 
nesses in  their  own  behalf ;  and  that,  since  the 
passage  of  the  act,  the  rule  upon  which  the  de- 
cision in  the  case  rested  had  undergone  neces- 
sary modifications.  The  court  says:  "When 
defendant  now  offers  himself  voluntarily  as  a 
witness  In  his  own  behalf  in  any  form  of  judi- 
cial Investigation,  when  charged  with  crime,  he, 
thus  assuming,  of  his  own  accord,  the  character 
of  witness,  must  accept  all  the  incidents  and 
responsibilities  attaching  to  the  character  of 
witness.  And  in  such  case,  if  his  sworn  state- 
ment has  been  reduced  to  writing  by  a  coroner 
or  magistrate.  It  may  be  offered  against  him  4n 
the  trial  In  the  circuit  court,  and,  if  not,  he 
may  be  contradicted  by  witnesses  who  heard  his 
testimony  thus  voluntarily  given.  This  is  set- 
tled in  this  state  and  elsewhere." 

Under  the  statutes  of  Missouri  (Rev.  Stat 
1889,  |  4218),  the  defendant  in  a  criminal 
prosecution  may  testify,  if  he  sees  fit  to  do  so ; 
and,  where  he  voluntarily,  after  his  arrest, 
testifies  before  the  coroner's  jury,  his  evidence 
!s  admissible  against  him.  State  v.  Mullins, 
101  Mo.  514.  14  S.  W.  625. 

In  the  same  case  it  was  held  that,  under 
the  statutes  of  the  state,  it  was  unnecessary, 
In  order  to  make  the  testimony  of  the  accused 
at  the  inquest  admissible  against  him.  that 
It  should  appear  that  the  coroner  Informed  him 
of  his  rights;  that  it  would  be  presumed  that 
the  defendant  testified  before  the  coroner  of 
his  own  accord,  until  the  contrary  was  made 
to  appear.  This  holding  was  distinguished  in 
8tate  v.  Young,  119  Mo.  495,  24  S.  W.  1038, 
jtupra. 
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So.  where  there  Is  nothing  to  indicate  that 
the  defendant  was  called  before  the  coroner  by 
subocpua.  or  that  his  testimony  was  not  entirely 
voluntary,  It  will  be  presumed  voluntary. 
State  v.  David,  131  Mo.  380,  33  S.  W.  28. 

If  the  accused  is  under  arrest  pending  the 
Inquest,  and  voluntarily  requests  permission  to 
make  a  sworn  statement  before  the  coroner's 
Inrv,  and  is  allowed  to  do  so,  the  statement  is 
admissible  against  him  on  the  trial.     Ibid. 

In  State  v.  Young,  60  N.  C.  (1  Winst  L.) 
126,  the  defendants  were  arrested  as  witnesses, 
taken  before  the  coroner's  Jury,  subjected  to  a 
rigid  examination,  and  then  charged  with  mur- 
der. It  was  held  that  the  testimony  at  the  in- 
quest was  inadmissible  against  them.  Al- 
though treated  as  witnesses,  said  the  court, 
they  were,  in  truth,  prisoners  under  examina- 
tion, and.  as  such,  nothing  which  they  stated 
under  oath  ought  to  have  been  admitted  in  evi- 
dence against  them. 

Declarations  made  under  oath  at  an  examina- 
tion before  the  coroner,  by  a  person  under  ar- 
rest, or  charged  with  a  crime,  are  inadmissible 
against  him.     Clough  v.  State,  7  Neb.  320. 

"The  general  rule,"  said  the  court  in  Schoeff- 
ler  v.  State,  3  Wis.  823,  "is,  that  what  a  party 
says  in  relation  to  the  offense  is  admissible  in 
evidence  against  him,  whether  on  oath  or  not. 
To  this  general  rule  there  are  some  exceptions. 
One  exception,  and  the  only  one  with  which  we 
now  have  to  do,  is  that  the  declarations,  or  ad- 
missions, or  statements,  of  the  defendant,  shall 
not  have  been  made  when  he  Is  on  oath,  and 
charged  with  the  offense ;  or,  in  other  words,  If 
his  s  ta  torn  en  to  be  made  on  oath,  while  he  Is 
charged  with  the  crime,  they  cannot  be  used  in 
evidence  agalust  him." 

d.  For  purpose  of  impeachment  or  rebuttal. 

If  the  accused  takes  the  stand  on  hid  trial, 
he  is  then  subject  to  the  rules  applicable  to 
ordinary  witnesses,  and  at  once  opens  the  door 
to  the  admission  of  his  statements  at  the  in- 
quest for  the  purpose  of  impeachment  or  re- 
buttal. 

It  is  competent  for  the  state,  on  a  trial  for 
murder,  to  contradict  the  accused  by  proof  of 
testimony  given  by  him,  without  objection,  at 
the  Inquest,  at  a  time  when  he  was  not  sus- 
pected of  the  homicide ;  and  there  is  nothing  in 
an  objection  to  the  proof  that  he  was  excluded 
from  the  room  by  the  coroner  while  the  other 
witnesses  were  testifying.  Jones  v.  State,  120 
Ala.  303,  25  So.  204. 
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untary,  and  in  others  not;  and  that  the 
New  York  cases  are,  as  before  indicated, 
baaed  upon  the  proposition  that,  until  a 
party  is  under  arrest  or  taken  in  charge  for 
the  commission  of  the  homicide,  he  is  to 
be  regarded  at  the  coroner's  inquest  the 
same  as  any  other  witness,  and,  unless  he 
claims  the  privilege  of  not  making  state- 
ments which  may  tend  to  incriminate  him, 
or  requests  to  be  excused  from  testifying,  he 
will  be  presumed  to  have  done  so  volun- 
tarily. It  is  impossible  to  reconcile  the  va- 
rious cases  to  which  we  have  referred,  when 
considered  in  connection  with  the  facts 
disclosed  upon  which  they  are  respectively 
based.  Possibly  the  conflict  is  the  result  of 
a  failure  to  contradistinguish  "voluntary" 
and    "involuntary"    admissions,    or    to    ob- 


The  testimony  of  the  defendant  on  his  trial 
for  murder  Is  subject  to  the  same  tests  as  that 
of  other  witnesses,  and  he  may,  therefore,  be 
contradicted  by  showing  what  he  swore  to  at 
tbe  coroner's  Inquest.  Woods  v.  State,  63  Ind. 
353. 

So,  testimony  given  voluntarily  by  the  defend- 
ant at  the  coroner's  Inquest  may  be  used  against 
him  on  bis  trial,  for  the  purpose  of  impeaching 
him.  State  v.  Van  Tassel,  103  Iowa,  6,  72  N. 
W.  497. 

And  where,  under  a  statute  making  defend- 
ants witnesses  In  their  own  behalf,  the  accused 
takes  the  stand  on  the  trial,  he  may  be  cross- 
examined  from  the  written  statement  of  his 
testimony  given  under  oath,  at  the  inquest, 
there  being  nothing  to  show  that  he  did  not 
there  voluntarily  assume  the  character  of  a 
witness.  Steele  v.  State,  76  Miss.  387,  24  So. 
910. 

The  defendant,  on  his  trial,  may  be  cross- 
examined  as  to  statements  made  in  his  testi- 
mony at  the  inquest,  although  the  prosecuting 
attorney  then  stated  to  him  that  it  would  not  be 
used  against  him,  because  the  testimony  was, 
nevertheless,  voluntary.  State  v.  Punshon,  133 
Mo.  44,  34  S.  W.  25. 

Where  the  defendant  swore  on  his  trial,  that 
he  accidentally  discharged  the  gun  with  which 
the  killing  was  done,  his  testimony  at  the  in- 
quest, in  which  he  stated  that  It  was  discharged 
by  design,  was  held  admissible  for  three  rea- 
sons: (1)  That  it  was  directly  in  rebuttal;  (2) 
that  it  was  contradictory  by  way  of  impeach- 
ment: and  (3)  as  original  evidence  admitted 
in  the  discretion  of  the  court.  Rounds  v.  State, 
57  Wis.  45,  14  N.  W.  865. 

But  where  it  appeared  that  the  defendant 
was  almost  on  the  verge  of  being  half-witted, 
and  was  without  counsel  at  the  inquest,  and 
his  testimony  there  was  admitted  on  the  trial 
to  contradict  him,  it  was  held  that  Its  only  ef- 
fect would  be  impeaching;  that  It  could  not, 
and  would  not,  furnish  any  evidence  of  defend- 
ant's guilt,  or  have  any  tendency  to  establish 
it.     State  v.  Hagan.  164  Mo.  654,  65  S.  W.  249. 

And  in  State  v.  Young,  99  Mo.  666,  12  S.  W. 
S79,  it  was  held  that  the  written  statement  of 
the  defendant,  made  at  the  Inquest  in  the 
presence  of  the  coroner,  was  admissible  to  dis- 
credit his  testimony  on  the  trial,  without  the 
laying  of  the  usual  foundation  by  challenging 
his  attention  to  particular  circumstances  and 
occasions.  The  only  opinion  on  this  point 
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serve  that  the  word  "voluntary"  is  aot  in  all 
instances  used  in  contradistinction  to  "com- 
pulsory." Failure  to  claim  the  privilege 
of  not  being  required  to  make  incriminating 
statements,  or  testifying  without  objection 
at  inquests,  seems  in  some  cases  to  have 
been  regarded  sufficient  from  which  to  de- 
duce the  conclusion  that  testimony  was 
voluntary,  without  considering  whether  or 
not  extraneous  influence  was  the  inducing 
cause  of  the  statements  by  the  accused.  Af- 
ter all,  as  pertinently  remarked  in  State 
v.  Young,  119  Mo.  495,  510,  24  S.  W.  1038. 
and  State  v.  Oilman,  51  Me.  206,  the  im- 
portant question  to  determine  in  cases  of 
this  character  is,  Was  the  statement  vol- 
untary? If  this  question  can  be  answered 
in   the  affirmative,   then  the   statement   is 


is  written  by  one  of  the  two  dissenting  judges, 
who  said  that,  if  common  justice  and  fair  deal- 
ing required  that  a  suitable  foundation  be  laid 
to  affect  the  credit  of  an  ordinary  witness, — one 
who  only  had  his  reputation  for  veracity  at 
stake. — the  same  protection  should  be  glvet  to 
one  acting  in  the  double  capacity  of  party  and 
witness,  on  trial  for  his  life,  to  whpm  it  was 
important  that  the  little  credit  given  his  story 
should  not  have  its  feeble  force  diminished  by 
attacks  upon  his  veracity,  which  would  not  be 
tolerated  in  the  case  of  other  witnesses. 

But  the  testimony  of  the  accused  at  the  in- 
quest is  not  admissible  in  his  behalf  simply  to 
corroborate  his  testimony  on  the  trial.  People 
v.  Coughlln,  67  Mich.  466,  35  N.  W.  72. 

Although  a  prisoner  may  be  impeached  by  his 
written  testimony  at  the  coroner's  inquest,  the 
state  cannot  prove  other  statements  made  by  tbe 
accused  at  the  same  time,  and  not  embodied  in 
the  written  testimony,  or  that  he  then  made 
other  statements.  Moffntt  v.  State,  35  Tex. 
Crlm.  Rep.  257,  33  S.  W.  344. 

e.  Effect  of  special  statutes. 

The  whole  subject  is,  of  course,  regulated  in 
general  by  statutes  which  are  quite  similar  in 
the  different  jurisdictions,  and  which,  while 
shielding  the  accused  from  Involuntarily  fur- 
nishing evidence  against  himself, — in  this  re- 
spect being  merely  declaratory  of  the  common- 
law  rule, — generally  permit  him  to  testify  If  he 
chooses  to  do  so,  or  to  make  any  statement  he 
wishes  In  relation  to  the  charge,  and  then  pro- 
vide the  procedure  for  such  cases.  A  few  stat- 
utes, however,  bearing  more  particularly  on  the 
subject  of  the  note,  together  with  the  cases 
which  have  arisen  under  them,  will  now  be 
given. 

The  Canadian  courts  have  been  divided  on 
the  question  whether  $  2,  56  Vict,  chap.  81  (D), 
makes  it  necessary  for  a  witness  at  the  inquest 
to  claim  his  privilege  in  order  to  prevent  his 
testimony  there  from  being  used  against  him. 
This  section  provides :  "No  person  shall  be  ex- 
cused from  answering  any  question  upon  the 
ground  that  the  answer  to  such  question  may 
tend  to  criminate  him,  or  may  tend  to  establish 
his  liability  to  a  civil  proceeding  at  the  instance 
of  the  Crown,  or  of  auv  other  person  :  Provided, 
however,  that  no  evidence,  so  given,  shall  be 
used  or  receivable  in  evidence  against  such  per- 
son in  any  criminal   proceeding  thereafter  in- 
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clearly  admissible  on  a  principle,  the  sound- 
ness of  which  is  not  disputed;  but,  if  not 
voluntary,  or  if  obtained  by  any  degree  of 
coercion,  then  it  must  be  rejected.  No  hard 
and  fast  rule  can  be  formulated  which 
would  serve  as  the  test  in  every  instance, 
but  each  case  must  be  determined  upon  its 
own  circumstances.  The  mere  fact  that  an 
oath  is  or  is  not  administered  cannot  or- 
dinarily  of  itself  serve  as  a  true  test.  Some 
persons  might  believe  that,  after  service  of 
a  subpoena  and  the  administration  of  an 
oath,  they  would  be  compelled  to  answer  all 
questions,  while  others  would  not  be  so  in- 
fluenced. Surrounding  circumstances  must 
necessarily,  in  almost  every  case,  be  taken 
into  consideration  in  determining  whether  a 
statement  was  voluntary  or  not,  and  that 


question  ought  to  be  determined  from  the 
facts,  and  not  by  the  application  of  any 
tecnical  rule.  A  party  might  appear  be- 
fore a  coroner's  jury  without  process,  and 
testify,  and  state  that  he  did  so  voluntarily, 
and  yet  circumstances  might  be  such  that  he 
was  impelled  to  do  so  by  extraneous  influ- 
ences. If  the  testimony  of  a  party  who  is 
actually  under  arrest,  charged  with  the 
homicide  being  investigated,  given  before  a 
coroner's  jury  under  certain  conditions,  is 
not  admissible,  it  is  difficult  to  state  any 
reasonable  ground  which  would  make  that 
same  testimony  under  the  same  conditions 
admissible  because  he  was  not  under  arrest, 
although  at  the  time  he  knew  he  was  sus- 
pected of  the  crime  being  investigated,  and 
was  aware  of  that  fact.     The  consequences 


sti toted  against  him,  other  than  a  prosecution 
for  perjury  in  giving  such  evidence." 

Prior  to  the  adoption  of  the  statute,  it  was 
the  duty  of  a  person  examined  as  a  witness  be- 
fore the  coroner,  if  he  sought  to  avail  himself 
of  his  privilege  from  answering  incriminating 
questions,  to  have  objected  to  answer;  and,  if 
he  did  not  do  so  his  deposition  might  have 
been  used  In  evidence  against  him.  Reg.  v. 
Hendershott,  26  Ont  Rep.  678. 

The  coroner's  court  is  a  court  of  record,  and 
Is  treated  as  a  criminal  court;  and  the  statute 
Is  applicable  thereto.     Ibid. 

Under  the  statute,  where  a  prisoner  appears 
before  the  coroner  as  a  witness  previous  to  be- 
ing charged  with  murder,  his  testimony  can- 
not be  afterwards  used  against  him,  although 
his  privilege  Is  not  claimed  at  the  time.     Ibid. 

The  Hendershott  Case  was  overruled  in  Reg. 
v.  Williams,  28  Ont  Rep.  583,  in  which  it  was 
held  that  evidence  of  the  accused,  given  be 
fore  the  coroner,  was  admissible  against  him 
on  his  trial,  unless  he  claimed  his  privilege  at 
the  time.  Otherwise  the  testimony  was  to  be 
deemed  voluntary  and  admissible. 

In  an  earlier  case,  Reg.  v.  Madden,  14  Can. 
Law  Times,  505,  not  officially  reported,  sub- 
stantially the  same  question  was  raised,  and 
similarly  decided.  Thl3  case  was  not  referred 
to  by  the  court  in  the  Hendershott  Case,  26 
Ont.  Rep.  678. 

The  Williams  Case,  28  Ont.  Rep.  583,  was 
criticised  In  Queen  v.  Hammond,  29  Ont.  Rep 
211,  the  court  refusing  to  follow  it,  and  approv- 
ing the  rule  of  the  Hendershott  Case,  26  Ont. 
Rep.  678.  It  appeared  that  the  prisoner  was 
brought  before  the  coroner's  court  as  a  witness. 
He  was  sworn  and  examined  not  only  by  the 
coroner,  but  by  the  Crown  attorney  on  behalf 
of  the  Crown.  The  accused  was  cautioned,  but 
said  he  wished  to  give  his  evidence.  It  was 
held  that,  under  the  statute,  he  had  no  choice, 
and  consequently  expressed  a  willingness  to  do 
what  he  could  not  avoid  doing.  The  evidence 
was  held  Inadmissible.  Meredith,  J.,  dissented, 
approving  the  rule  laid  down  in  the  Madden 
Case,  14  Can.  Law  Times,  505,  and  the  Wil- 
liams Case,  28  Ont.  Rep.  583. 

To  the  same  effect  Is  La  Relne  v.  Lalonde, 
Rap;  Jud.  Quebec,  7  B.  R.  204,  holding  that  the 
deposition  of  a  person  taken  In  the  coroner's 
court  is  not  admissible  against  him  In  a  •sub- 
sequent criminal  proceeding. 

The  following  provision  appears  in  the  Dela- 
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ware  statutes:  "He  [the  coroner]  shall  cause 
to  come  before  the  Inquest  all  suspected  persons 
who  can  be  taken,  and  all  proper  witnesses; 
and  all  proper  means  shall  be  used  for  ascer- 
taining the  truth.  Suspected  persons  shall  be 
examined,  their  voluntary  declarations  being 
taken  without  threats  or  promises,  and  reduced 
to  writing,  and  read  to,  and  signed  by  them,  if 
willing"     Del.  Rev.  Stat.  1803.  chap.  33.  ft  4. 

Section  1011  of  Ga.  Code  1895,  contains  the 
following  provision  :  "2.  No  person  who.  In  any 
criminal  proceeding,  is  charged  with  the  commis- 
sion of  any  indictable  offense,  or  any  offense 
r»t::i tollable  on  summary  conviction,  Is  compe- 
tent, or  compellable,  to  give  evidence  for  or 
against  himself." 

Section  3901  of  Va.  Code  1904  provides: 
"In  a  criminal  prosecution,  other  than  for  per- 
jury, or  in  an  action  on  a  penal  statute,  evi- 
dence shall  not  be  given  against  the  accused, 
of  any  statement  made  by  him  as  a  witness 
upon  a  legal  examination,  unless  such  state- 
ment was  made  when  examined  as  a  witness 
In  his  own  behalf." 

Chapter  152,  ft  20,  W.  Va.  Code  1891,  has 
a  similar  provision,  as  follows :  "In  a  criminal 
prosecution,  other  than  for  perjury,  evidence 
shall  not  be  given  against  the  accused,  of  any 
statement  made  by  him  as  a  witness  upon  a 
legal   examination." 

Under  the  last  mentioned  statute,  statements 
made  under  oath,  by  a  witness,  before  the  cor- 
oner's Jury,  cannot  afterwards  be  used  against 
him  on  his  trial  for  murder ;  but  what  he  says 
to  the  coroner  and  Jury  before  he  Is  sworn  is 
competent.  State  v.  Hobbs,  37  W.  Va.  812 
17    S.   B.   380. 

Section  860,  U.  S.  Rev.  Stat.  1878  (U.  S. 
Comp.  Stat.  1901,  p.  601),  reads  as  follows: 
"No  pleading  of  a  party,  nor  any  discovery  or 
evidence  obtained  from  a  party  or  witness  by 
means  of  a  judicial  proceeding  in  this  or  any 
foreign  country,  shall  be  given  in  evidence,  or 
in  any  manner  used  against  him,  or  his  prop- 
erty or  estate,  in  any  court  of  the  United 
States,  In  any  criminal  proceeding,  or  for  the 
enforcement  of  any  penalty  or  forfeiture: 
Provided,  That  this  section  shall  not  exempt 
any  party  or  witness  from  prosecution  and  pun- 
ishment for  perjury  committed  In  discovering 
or  testifying  as  aforesaid." 

The  statutes  of  the  District  of  Columbia  are 
similar.    D.  C.  Comp.  Stat.  chap.  20,  ft  29. 
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of  his  statements  in  the  one  case  should 
be  no  different  from  what  they  would  be 
ir*  the  other,  and  the  same  reasons  which 
would  render  his  testimony  inadmissible  in 
the  first  instance  ought  to  have  the  same  ef- 
fect in  the  second,  because  in  neither  case 
should  it  be  presumed  that  he  would  volun- 
tarily make  any  statements  tending  to  fasten 
the  crime  upon  himself,  nor  can  he  be  re- 
quired to  do  so.  The  distinction  attempted 
to  be  drawn  as  to  when  a  defendant  is  to  be 
regarded  as  a  party  to  an  investigation  by  a 
coroner,  and  when  merely  a  witness,  does 
not  appear  to  rest  upon  a  solid  ground, 
when  it  is  taken  into  consideration  that  the 
question  of  the  admissibility  of  the  state- 
ments at  the  inquest  turns  upon  the  proposi- 
tion as.,  to  whether  they  are  voluntary  or 
not.  A  party  can  no  more  be  required  to 
involuntarily  incriminate  himself  when  not 
under  arrest  than  when  he  is,  and  the  fact 
that  he  is  or  is  not  a  party,  or  is  or  is  not 
under  arrest,  falls  far  short  of  furnishing 
a  test  by  which  the  voluntariness  of  his 
statements  may  be  determined. 

A   statement,   to   have   been   voluntarily 


made,  must  proceed  "from  the  spontaneous 
suggestion  of  the  party's  own  mind,  free 
from  the  influence  of  any  extraneous  dis- 
turbing cause/9  State  v.  Clifford,  86  Iowa. 
550,  41  Am.  St.  Rep.  518,  53  N.  W.  299. 
From  this  definition  it  seems  to  us  clear 
that  the  statements  of  the  defendants  before 
the  coroner's  jury  cannot  be  regarded  as 
voluntary,  when  all  the  surrounding  cir- 
cumstances are  considered.  True,  they  were 
not  under  arrest;  they  did  not  claim  the 
privilege  of  refusing  to  testify  because  their 
statements  might  tend  to  incriminate  them, 
or  because  of  the  fact  that  they  were  sus- 
pected of  being  guilty  of  the  homicide;  but, 
in  all  probability,  why?  To  have  made  such 
claims  would  have  tended  to  increase  sus- 
picion against  them,  instead  of  allaying  it, 
and,  in  the  state  of  the  temper  of  the  com- 
munity where  the  homicide  had  occurred, 
would  almost  certainly  have  resumed  in 
their  immediate  arrest.  They  were  thus 
placed  in  a  position  where  they  must  neces- 
sarily have  realized  that  they  were  obliged 
to  answer  every  question  propounded  to 
them,   or    suffer  the    serious    consequences 


III.  Practice  in  relation  to. 
a.  Proof  of. 

Admissions  made  by  the  accused  before  the 
coroner's  Jnrv  may  bo  proved  bv  parol,  where 
the  examination  was  not  reduced  to  writing. 
Lyons  v.  People,  137  III.  602,  27  N.  B.  677. 

Oral  proof  was  also  admitted  In  Green  v. 
State  (Ga.)  52  S.  E.  431. 

In  Rex  v.  Reed,  Moody  &  M.  403,  parol  evi- 
dence of  what  the  prisoner  said  on  his  exam- 
ination by  the  coroner  was  admitted  on  the 
trial,  where,  by  reason  of  an  Irregularity  In 
the  mode  of  taking  it,  the  written  examination 
was  inadmissible. 

Where  the  proceedings  before  the  coroner  are 
so  Irregular  that  the  written  examination  Is 
not  admissible,  parol  evidence  of  what  was 
there  testified  to  by  the  accused  Is  competent. 
Brown  v.  State,  71  Ind.  470. 

In  people  v.  Herbert,  61  Cnl.  566,  It  was 
held  that  statements  made  by  the  accused  be- 
fore the  coroner's  Jury  may  be  proved  by  oral 
testimony  on  bis  trial.  Whether  these  "state- 
ments'* were  made  in  the  course  of  testimony 
of  the  defendant  at  the  Inquest,  does  not  ap- 
pear, but  the  ruling  Is  based  on  the  authority 
of  People  v.  Curtis,  50  Cal.  95,  which  holds 
that  the  testimony,  before  the  committing  mag- 
istrate, of  one  accused  of  perjury,  may  be 
proved  br  parol  evidence.  If  the  testlmonv  l« 
not  reduced  to  writing  as  required  by  |  869 
of  the  Penal  Code.  This  Indicates  that,  wheth- 
er the  "statements*'  referred  to  by  the  court 
were  Included  In  testimony  or  not,  the  rule 
would  be  the  same  In  either  case. 

In  Tjovett  v.  State,  60  Ga.  257,  the  coroner's 
minutes  of  evidence,  which  included  the  testl- 
monv of  the  accused,  and  which  were  d*ilv 
proved  to  be  correct,  the  prisoner  himself  af- 
firming their  truth,  were  held  admissible  for 
the  state  on  the  trial. 

In  order  to  make  statements  made  by  the  ac- 
cused In  his  testimony  at  the  inquest  admissi- 
ble for  the  state  on  the  trial,  it  Is  unnecessary 
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that  all  the  proceedings  had  before  the  coronet 
be  Introduced.  Davidson  v.  State,  135  Ind. 
254,  34  N.  E.  972. 

And  where  the  coroner  testifies,  on  the  trial 
of  the  defendant,  that  a  paner  orod'iced  con- 
tains the  statement  made  by  the  accused  at 
the  inquest;  that  It  was  read  over  to  him  and 
then  signed ;  and  that  he  was  sworn  before  his 
testimony  was  heard, — cross-examination  upon 
the  question  whether  the  statement  was  all  re- 
duced to  writing  Is  properly  refused.  Sage  v. 
State,  127  Ind.  15,  26  N.  B.  667. 

The  state  may  Introduce,  on  the  trial  for 
murder,  parts,  only,  of  the  defendant's  testi- 
mony at  the  Inquest;  the  defendant  being  en- 
titled to  Introduce  the  remainder.  Emery  v. 
State,  92  Wis.  146,  65  N.  W.  848. 

And  proof  that  the  accused's  statements  at 
the  inquest  were  voluntary,  so  as  to  make  them 
admissible  on  the  trial,  may  be  made  by  show- 
ing, by  the  coroner's  stenographer,  that  the 
uniform  custom  of  the  coroner  in  every  case 
where  a  prisoner  testifies  Is  to  ask  him  whether 
he  desires  to  make  a  statement  under  oatb.  or 
without  being  sworn,  and  to  Inform  htm,  at 
the  same  time,  that  he  may  make  a  statement, 
or  refuse,  as  he  sees  fit.  State  v.  Taylor,  126 
Mo.  531,  29  S.  W.  598. 

And  parol  evidence  of  the  testlmonv  given 
by  the  defendant  at  the  Inquest  Is  Inadmissi- 
ble, on  the  trial,  to  Impeach  him,  where  It  ap- 
pears that  his  testimony  be i ore  the  coroner 
was  reduced  to  writing,  and  where  a  proper 
foundation  for  such  secondarv  evidence  has  not 
been  laid.     Woods  v.  State.  63  Ind.  353. 

The  better.  If  not  the  essential,  rule  In  prov- 
ing the  testimony  of  the  accused  at  the  cor- 
oner's Inquest  for  the  purpose  of  contradicting 
him  on  his  trial,  Is  to  produce  the  written  tes- 
timony when  it  Is  possible  to  do  so,  rather  than 
to  ask  a  witness  what  the  defendant  swore  to 
at  that  time.  Cole  v.  State,  59  Ark.  50,  26 
S.  W.  377. 

b.  Objection*  to. 

A   mere  objection  and  exception  to  the  in- 
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which  would  almost  certainly  have  followed. 
1  Greenl.  Ev.  §  225,  in  treating  this  subject, 
says:  "The  manner  of  examination  is  there- 
fore particularly  regarded;  and,  if  it  appears 
that  the  prisoner  had  not  been  left  wholly 
free,  and  did  not  consider  himself  to  be  so 
in  what  he  was  called  upon  to  say,  or  did 
not  feel  himself  at  liberty  wholly  to  decline 
any  explanation  or  declaration  whatever, 
the  examination  is  not  held  to  have  been 
voluntary." 

One  reason  why  admissions  against  inter- 
est by  parties  accused  of  crime  are  only  ad- 
missible when  voluntary  is  that  they  should 
be  received  with  great  caution,  because  they 
may  not  be  true,  for  the  mind  of  an  accused, 
when  oppressed  by  the  calamity  of  his  sit- 
uation, is  often  influenced,  by  hope  or  fear, 
to  make  an  untrue  statement,  when,  as  a 
matter  of  fact,  the  truth  would  be  better. 
On  this  subject  the  court  of  appeals  of  New 
York  in  People  v.  McMahon,  15  N.  Y.  384, 
says:  "The  principle  upon  which  this  rule 
is  based  is  obvious.  It  is  that  we  cannot 
safely  judge  of  the  relation  between  the 
motives  and  the  declarations  of  the  accused 


when  to  the  natural  agitation  consequent 
upon  being  charged  with  crime  is  superadded 
the  disturbance  produced  by  hopes  or  fears 
artificially  excited."  The  wisdom  of  this 
rule  is  particularly  apparent  in  the  present 
case.  The  statements  made  by  the  defend- 
ants before  the  coroner's  jury  are  claimed 
on  behalf  of  the  state  to  be  untrue,  and 
much  stress  is  laid  on  the  untruthfulness 
of  these  statements,  as  tending  to  establish 
their  guilt.  Their  desire  to  ward  off  sus- 
picion at  the  time  they  were  called  before 
the  coroner  may  have  prompted  these 
statements,  although  untrue.  We  are  of 
the  opinion  that,  in  the  circumstances  of 
this  case,  the  statements  made  by  the  de- 
fendants before  the  coroner's  jury  were  not 
voluntary,  and  it  was  error  to  admit  them 
at  the  trial. 

There  is  an  additional  reason  why  the 
statements  of  the  defendants  before  the  cor- 
oner's jury  should  be  excluded.  The  Con- 
stitution of  the  state,  art.  2,  §  18,  provides 
that  "no  person  shall  be  compelled  to  tes- 
tify against  himself  in  a  criminal  case."' 
This  provision  was  not  intended  merely  for 


traduction  of  the  testimony  of  the  defendant  at 
the  coroner's  inquest,  against  him  on  his  trial, 
wlThcit  the  statement  of  anv  reason  for  the 
objection  or  exception,  is  not  sufficient  for  the 
purpose  of  excluding  the  testimony.  State  v. 
Taylor,  36  Kan.  320,  13  Pac.  550. 

And  an  objection  to  the  admissibility  of  the 
testimony  of  the  accused  at  the  inquest,  against 
him  on  the  trial,  cannot  be  made  for  the  first 
time  in  the  annellate  court.  State  v.  Wis- 
dom, 119  Mo.  539,  24  S.  W.  1047. 

IV.  Illustrative  cases, 

a.  Rule  applied  in  trial  of  other  crimes. 

The  rales  applicable  to  the  admissibility  of 
the  testimony  of  the  accused  at  the  Inquest, 
against  him  on  a  trial  for  murder,  hold  good 
where  a  lesser  crime  is  charged. 

In  Reg.  v.  Colmer,  0  Cox,  C.  C.  506,  a  den- 
osition  made  at  a  coroner's  inquest,  bv  the 
prisoner,  after  being  cautioned,  was  admitted 
on  the  trial  under  an  Indictment  for  conceal- 
ing the  birth  of  a  child,  and  the  point  wa« 
reserved ;  but,  as  the  prisoner  was  acquitted, 
it  was  not  finally  passed  unon. 

In  Reg.  v.  Chesbam,  3  Russell,  Crimes,  6th 
ed.  p.  520.  note  g.  It  appeared  that  the  ac- 
cused, before  there  was  any  charge  against  her, 
made  a  statement  on  oath,  as  a  witness,  which 
the  coroner  wrote  out.  The  statement  was 
admitted  against  the  defendant  on  her  trial 
on  the  charge  of  administering  poison  with  in- 
tent to  murder. 

In  Reg.  v.  Bateman,  4  Fost.  &  F.  1068,  it 
appeared  that  the  prisoner  was  indicted  for 
manslaughter.  The  only  case  made  by  the 
prosecution  was  that  the  deceased  was  found 
struggling  with  the  defendant,  and  received  a 
wound  from  which  he  died.  There  was  no  fur- 
ther evidence,  except  the  sworn  statement  of 
the  prisoner  at  the  inquest,  which  made  out  a 
case  of  self-defense.  The  statement  was  ad- 
mitted* and  the  prisoner  acquitted.  He  was 
not  represented  by  counsel,  and  there  was,  of 
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course,  no  objection  to  the  admissibility  of  the 
evidence. 

In  Com.  v.  Jeffs,  132  Mass.  5,  a  trial  for 
manslaughter,  evidence  of  testimony  of  the  de- 
fendant at  the  inquest  was  apparently  admit- 
ted without  objection ;  the  dispute  being  as  to 
the  admissibility  of  a  portion  of  a  newspaper 
report  of  the  defendant's  evidence,  before  the 
coroner. 

b.  Confessions  and  other  evidence  secured  at 
the  inquest  or  by  the  coroner. 

Mere  statements  or  .confessions-  before  the 
coroner  are  to  be  received  against  the  accused, 
subject  to  the  same  rulos  that  apply  to  other 
confessions.  The  accused  cannot,  on  the  order 
of  the  coroner,  be  compelled  to  submit  to  a 
physiclal  examination ;  but  It  has  been  held 
that  the  prisoner  could  be  ordered  to  exhibit 
his  hand  at  the  Inquest 

A  written  confession  under  oath,  made  and 
signed  by  the  defendant  before  the  coroner  af- 
ter being  told  that  he  need  not  say  anything 
that  he  did  not  wish  to,  or  that  would  tend 
to  injure  or  criminate  him.  Is  admissible  against 
the  prisoner  on  the  ^rlal,  although  the  con- 
fession was  made  after  the  prisoner  had  been 
locked  up,  questioned  by  the  police,  and  told 
that  he  had  better  tell  the  truth,  and  while 
he  was  laboring  under  great  emotion  and  men- 
tal distress.  State  v.  Leuth,  5  Ohio  C.  C.  94, 
Affirmed  by  supreme  court  without  report, 
June  17,  1890,  Bradbury,  J.,  dissenting. 

In  a  Georgia  case  It  appeared  that  the  de- 
fendant, at  the  time  of  the  inquest,  was  under 
arrest,  charged  with  the  murder  of,  a  whole 
family,  consisting,  besides  himself,  of*  nine  per- 
ons.  There  was  some  excitement  in  the  crowd 
during  the  day,  but  no  threats  had  been  made 
n gainst  him.  The  coroner  required  him,  dur- 
ing the  progress  of  the  Inquest,  to  remove  his 
-•lothlng,  and  the  prisoner  made  certain  state- 
ments during  the  investigation.  The  court 
thought  that  the  circumstances  then  surround- 
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the  protection  of  the  individual  in  a  crimi- 
nal prosecution  against  himself,  but  its  pur- 
pose was  to  insure  that  a  person  could  not 
be  required,  when  acting  as  a  witness  in  any 
investigation,  to  give  testimony  which 
might  tend  to  show  that  he  himself  had 
committed  a  crime.  Counselman  v.  Hitch- 
cock, 142  U.  S.  547,  35  L.  ed.  1110,  3  Inters. 
Com.  Rep.  816,  12  Sup.  Ct.  Rep.  195;  Em- 
ery's Case,  107  Mass.  172,  9  Am.  Rep.  22. 
Any  other  rule  would  render  it  possible  to 
deprive  parties  of  the  constitutional  safe- 
guard referred  to.  Officials  engaged  in  fer- 
reting out  crime  could  refrain  from  ar- 
resting or  taking  into  custody  those  sus- 
pected of  its  commission,  and,  under  the 
guise  of  bringing  before  a  coroner's  jury 
as  witnesses  persons  who  would  be  afraid  to 
assert  their  constitutional  rights,  secure 
from  their  own  lips  testimony  which  could 
afterwards  be  used  against  them.  This, 
though  an  indirect  .way  of  seeking  to  avoid 
the  constitutional  provision,  would  as  di- 
rectly deprive  persons  of  its  protection  as 
though  they  had  been  required  to  give 
testimony  against  themselves  after  arrest. 
The  attorney  general  contends  that  the 
admissions  made  were  not  confessions  of 
guilt,  and  for  that  reason  do  not  come  un- 
der the  general  rule  regulating  the  admis- 
sibility of  confessions.  We  do  not  think 
this  objection  is  tenable.  The  constitu- 
tional provision  was  hot  intended  to  merely 
protect  a  party  from  being  compelled  to 
make  confessions  of  guilt,  but  protects  him 
from  being  compelled  to  furnish  a  single 
link  in  a  chain  of  evidence  by  which  his 


conviction  of  a  criminal  offense  might  be 
secured.  State  em  rel.  Atty.  Gen.  v.  Sim- 
mons Hardware  Co.  109  Mo.  118,  15  L.  R. 
A.  676,  18  S.  W.  1125;  State  v.  Spier,  86 
N.  C.  600. 

Crimes  should  be  punished.  Officials  are 
to  be  commended  for  taking  prompt  steps 
to  apprehend  criminals,  but  whatever  may 
be  the  opinion  of  a  community  with  respect 
to  the  guilt  of  those  accused  of  crime,  or 
however  convincing  the  testimony  may  be 
against  them,  their  rights  guaranteed  by  the 
Constitution  must  be  respected. 

The  next  error  assigned  on  behalf  of  the 
defendants  relates  to  the  refusal  of  the  court 
to  require  the  state  to  elect  upon  which  of 
the  four  counts  in  the  information  it  would 
rely  for  conviction.  In  all,  six  persons  were 
charged  in  one  information  with  the  murder. 
The  first  count  charged  all  of  the  defend- 
ants as  principals;  the  second,  that  Shanks 
committed  the  murder,  and  the  other  five 
advised  and  encouraged  him ;  the  third,  that 
Perry  Tuttle  committed  the  crime,  and  the 
remaining  five  aided  and  encouraged  him; 
and  the  fourth,  that  all  six  aided  and 
abetted  some  person  unknown,  who  com- 
mitted the  crime.  .  The  different  counts  re- 
late to  the  same  offense,  and  charged  that  it 
had  been  committed  by  the  defendants, 
either  as  principals  or  accessories.  Under 
our  statute,  they  were  to  be  regarded  as 
principals,  and  the  different  counts  did  no 
more  than  state  the  offense  in  such  a  way 
that  it  might  be  supported  according  to  the 
facts  which  the  testimony  might  establish. 
In  these  circumstances,  the  motion  inter- 


ing  the  defendant  did  not  amount  to  force  and 
compulsion,  and  held  tbe  statements  admissible 
on  the  ground  that  they  were  voluntary,  and 
not  under  oath.  Woolfolk  v.  State,  81  Ga. 
551,  8  S.  E.  724. 

In  State  v.  Matthews,  66  N.  C.  106,  the  pris- 
oner and  her  mother  were  arrested  on  the 
charge  of  murdering  a  child  to  which  the  former 
had  given  birth  a  few  days  before,  and  the 
body  of  which  had  just  been  dug  up  in  the 
woods  a  short  distance  from  the  prisoner's 
house.  The  body  of  the  child  was  brought  near 
the  door  of  the  house,  the  coroner's  jury  and 
examining  physician  arriving  about  an  hour 
after  dark.  During  the  post  mortem  examina- 
tion the  prisoner  was  lying  on  the  bed  in  the 
single  room  of  the  house,  in  the  greatest  ex- 
citement, and,  immediately  after  the  verdict 
of  the  jury  against  her,  and  in  response  to  a 
question  by  the  foreman  of  the  jury,  confessed. 
The  coroner,  after  the  first  question,  cautioned 
her,  and  told  her  not  to  answer.  It  was  held 
that  the  caution  came  too  late,  and  that  the 
confession  was  inadmissible  against  her.  It 
was  held  that,  even  if  a  previous  caution  had 
not  been  required  by  statute,  the  evidence 
should  have  been  excluded  under  the  circum- 
stances of  the  case,  under  the  rule  laid  down 
in  2  Hawk.  P.  C.  chap.  46,  p.  604,  that  "the 
human  mind,  under  the  pressure  of  calamity,  is 
easily  seduced,  and  is  liable,  in  the  alarm  of 
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danger,  to  acknowledge  indiscriminately  a 
falsehood,  or  a  truth,  as  different  agitations 
may  prevail." 

Voluntary  confessions  of  the  prisoner  to  the 
coroner,  written  down  by  the  latter  and  signed 
by  the  former,  are  admissible  against  the  ac- 
cused, although  he  was  not  particularly  cau- 
tioned as  to  the  effect  of  such  confession.  Com. 
v.  Cutalar,  5  Pa.  Dlst  R.  403. 

In  State  v.  Garrett,  71  N.  C.  85,  17  Am.  Rep. 
1,  the  prisoner,  while  under  arrest  and  very 
much  agitated,  and  after  the  jury  at  tbe  Inquest 
had  rendered  a  verdict  against  her,  was  or- 
dered by  the  coroner  to  exhibit  her  hand  to  a 
physician.  The  evidence  thus  obtained  was  ob- 
jected to  on  the  trial  on  the  ground  that  the 
prisoner  was  thus  compelled  to  furnish  evi- 
dence against  herself  without  being  duly  cau- 
tioned and  informed  of  her  rights,  but  it  was 
held  admissible  on  the  ground  that  circum- 
stances tending  to  show  guilt  were  competent. 

Evidence  obtained  as  the  result  of  an  in- 
voluntary physical  examination  of  the  accused, 
directed  by  the  coroner,  cannot  be  used  against 
the  prisoner  on  the  trial.  Such  an  examina- 
tion is  a  violation  of  the  spirit  and  meaning 
of  the  Constitution,  providing  that  no  person 
shall  be  compelled,  in  any  jrln  inal  case,  to  be  a 
witness  against  himself.  People  v.  McCoy. 
45  How.  Pr.  216.  H.  C.  S. 
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posed  by  the  defendants  was  addressed  to 
the  sound  discretion  of  the  court.  This 
discretion  will  not  be  interferred  with  on 
review,  except  it  clearly  appears  that  it  was 
abused.  Roberta  v.  People,  11  Colo.  213,  17 
Pac.  637;  Kelly  v.  People,  17  Colo.  130,  29 
Pac.  805.  It  does  not  appear  there  was 
any  abuse  of  discretion  in  denying  the  mo- 
tion. 

Errors  are  assigned  which  relate  to  im- 
proper cross-examination  of  a  witness,  rul- 
-  ings  on  the  admissibility  of  testimony,  al- 
leged errors  in  the  instructions,  and  alleged 
misconduct  of  counsel  for  the  people.  We 
do  not  believe  it  is  necessary  to  pass  upon 
these  various  questions.  If  errors  were 
committed  with  respect  to  any  of  these  mat- 
ters, it  does  not  necessarily  follow  that  they 
will  be  repeated  at  another  trial. 

The  final  question  presented  by  counsel 
for  defendants  relates  to  the  information ;  it 


being  claimed  that  it  was  not  verified,  or 
supported  by  affidavits  Bhowing  probable 
cause,  in  conformity  with  the  requirements 
of  the  statute  and  the  provisions  of  the  Con- 
stitution. This  is  undoubtedly  an  import- 
ant question,  but  we  decline  to  pass  upon 
it  at  the  present  time.  We  see  no  reason 
why,  at  another  trial,  this  question  may  not 
be  obviated  by  appropriate  action  on  the 
part  of  the  district  attorney.  In  all  prose- 
cutions the  prosecuting  officials  should  be 
careful  not  to  permit  a  debatable  question 
to  be  injected  into  a  case,  which  it  is  with- 
in their  power  to  eliminate  without  preju- 
dice to  the  rights  of  the  people. 

The  judgment  of  the  District  Court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

Steele,  J.,  although  hearing  argument, 
did  not  participate  in  the  decision. 


MISSOURI  SUPREME  COURT. 


Goldie   O.    GRAINGER,    by    Next    Friend, 

Appt., 

v. 

Charles  E.  STILL,  Respt. 

(187  Mo.  197.) 

1.  A  physician  who  improperly  treats 
Incipient  hip  disease  as  a  partial  dis- 
location of  the  joint,  by  reason  of  which  the 
patient  is  subjected  to  great  sickness  and 
suffering,  and  crippled  for  life,  cannot  escape 
liability  on  the  ground  that  the  same  result 
would  have  ensued  from  the  disease  alone  if 
he  had  not  Interfered. 

2.  A  physician  of  one  school  may  tes- 
tify as  to  the  correctness  of  the  diag- 
nosis of  a  case  which  one  of  another 
school  treated  as  dislocation  of  the  hip 
Joint,  where  the  diagnosis  of  dislocation  and 
of  disease  of  the  joint  is  the  same  in  all 
schools  of  medicine. 

3.  A  physician  of  another  school  is  not 
competent  to  express  an  opinion  as 
to  the  correctness  of  the  treatment 
given  by  an  osteopath  In  case  of  disease  of 


Nora. — As  to  competency  of  ordinary  physi- 
cians to  testify  as  to  propriety  of  treatment 
given  a  patient  by  magnetic  healer,  see  Longan 
v.  Weltmer,  64  L.  B.  A.  969. 

For  a  case  In  this  series  holding  that  treat- 
ment of  a  patient  by  a  physician  is  to  be  tested 
by  the  general  doctrines  of  his  own  school,  and 
not  by  those  of  other  schools,  see  Force-  t. 
Gregory,  22  L.  B.  A.  343. 

As  to  degree  of  skill  and  care  that  physician 
or  surgeon  must  exercise  generally,  see  Whitesell 
v.  Hill,  37  I*  R.  A.  830,  and  »„te;  Burk  v. 
Foster,  59  L.  R.  A.  277;  Hen  si  In  v.  Wheaton, 
64  LB.  A.  126 ;  and  cases  In  note  to  Johnson 
v.  Ohio,  61  L.  B.  A.  287. 
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the  hip,  unless  it  appears  that  both  schools 
employ  the  same  treatment  in  such  cases. 

(March  IS,  190S.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Adair  County  in 
favor  of  defendant  in  an  action  brought 
to  recover  damages  for  malpractice.  Re- 
versed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Millan  &  Greenwood,  for  ap- 
pellant : 

Certain  principles  of  medicine  are  so  well 
known  and  universally  received  that  to  ig- 
nore them  would  be  negligence  in  law,  no 
matter  what  the  practice  might  be  in  the 
particular  school  to  which  the  physician 
might  belong. 

Barrows,  Neg.  pp.  377,  378;  Nelson  v. 
Harrington,  72  Wis.  591,  1  L.  R.  A.  719,  7 
Am.  St.  Rep.  900,  40  N.  W.  228;  Longan  v. 
Weltmer,  180  Mo.  322,  64  L.  R.  A.  969,  103 
Am.  St.  Rep.  573,  79  S.  W.  655. 

To  constitute  a  school  of  medicine  it  must 
have  rules  and  principles  of  practice  for  the 
guidance  of  all  its  members,  as  respects 
principles,  diagnosis,  and  remedies,  which 
each  member  is  supposed  to  observe  in  any 
given  case. 

Nelson  v.  Harrington,  72  Wis.  591,  1  L.  R. 
A.  719,  7  Am.  St.  Rep.  900,  40  N.  W.  231. 

The  plaintiff's  cause  of  action  is  based  on 
what  defendant  did,  and  not  on  what  he  said 
or  believed.  His  negligent  acts  are  specifi- 
cally charged,  and  the  result  of  his  acts  is 
properly  charged.     This  is  sufficient. 

Ricketts  v.  Hart,  150  Mo.  64,  51  S.  W. 
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825;  Stivers  v.  Home,  62  Mo.  475;  Garth  v. 
Caldwell,  72  Mo.  629. 

A  departure  from  approved  methods  of 
practice,  resulting  in  injury,  will  render  the 
practitioner  liable,  no  difference  how  honest 
his  intentions  and  expectation  of  benefit 
to  the  patient. 

Carpenter  v.  Blake,  60  Barb.  488,  50  N. 
Y.  696;  14  Am.  &  Eng.  Enc.  Law,  p.  79; 
State  ex  rel.  Crow  v.  Firemen's  Fund  Ins. 
Co.  152  Mo.  1,  45  L.  R.  A.  363,  52  S.  W. 
595;  Mississippi  Valley  Trust  Co.  v.  Mc- 
Donald, 146  Mo.  480,  48  S.  W.  483;  Chou- 
quette  v.  Southern  Electrio  R.  Co.  152  Mo. 
257,  53  S.  W.  897;  Robertson  v.  Wabash  R. 
Co.  152  Mo.  382,  53  S.  W.  1082. 

Mr.  G.  O.  Weatherby  also  for  ap- 
pellant. 

Messrs.  O.  E.  Murrell  and  Campbell 
Sc  Ellison,  for  respondent: 

In  an  action  for  negligence  the  evidence 
should  correspond  to  the  specific  negligence 
charged. 

Earty  v.  St.  Louis,  I.  M.  <£  S.  R.  Co.  95 
Mo.  368,  8  S.  W.  562;  Price  v.  St.  Louis,  K. 
C.  <£  N.  R.  Co.  72  Mo.  414;  Bohn  v.  Chioa 
go,  R.  I.  d  P.  R.  Co.  106  Mo.  429,  17  S.  W. 
580;  O'Brien  v.  Western  Steel  Co.  100  Mo. 
182,  13  S.  W.  402. 

Malpractice  is  bad  practice;  that  is, 
practice  not  according  to  the  rules  of  the 
school  to  which  the  physician  belongs. 

No  matter  what  the  result  of  the  treat- 
ment of  the  physician  may  be,  such  result 
is  not  of  itself  evidence  of  malpractice;  and, 
before  the  physician  can  be  held  liable  for 
malpractice,  there  must  be  evidence  of 
negligence  or  unskilfulness.  Whether  the 
treatment  adopted  is  negligent  or  unskilful 
must,  and  can,  only  be  determined  by  the 
rules  of  the  particular  school  to  which  the 
physician  belongs. 

Patten  v.  Wiggin,  51  Me.  594,  81  Am. 
Dec.  593;  Martin  v.  Courtney,  75  Minn.  255, 
77  N.  W.  813;  Force  v.  Gregory,  63  Conn. 
167,  22  L.  R.  A.  343,  38  Am.  St.  Rep.  371, 
27  Atl.  1116;  Bowman  v.  Woods,  1  G. 
Greene,  441;  Wurdemann  v.  Barnes,  92 
Wis.  206,  66  N.  W.  Ill;  Wood  v.  Barker, 
49  Mich.  295,  13  N.  W.  597;  Sims  v. 
Parker,  41  111.  App.  284. 

Marshall,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  recover  $10,000  dam- 
ages for  malpractice.  At  the  close  of  the 
plaintiff's  case  the  court  sustained  a  de- 
murrer to  the  evidence,  the  plaintiff  stood 
upon  the  ruling,  the  jury  returned  a  verdict 
for  the  defendant,  and,  after  proper  steps, 
the  plaintiff  appealed. 

The  petition  alleges  that  the  plaintiff  is  a 
minor,  of  the  age  of  seven  years;  that  her 
father  is  dead,  and  that  she  prosecutes  this 
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case  by  her  duly  appointed  guardian;  that 
prior  to  the  21st  of  September,  1895,  she 
was  afflicted  with  a  slight  stiffness  in  her 
right  hip,  but  it  was  not  sufficient  to  make 
her  lame,  or  to  cause  her  pain,  or  to  ma- 
terially interfere  with  her  locomotion;  that 
at  said  date  the  defendant  held  himself  out 
as  the  president  of  the  A.  T.  Still  Infirm- 
ary, at  Kirksville,  in  Adair  county,  and  as 
a  practising  osteopathic  physician  and  sur- 
geon, and  as  competent,  qualified,  and  able 
to  treat  and  reduce  fractured,  dislocated 
bones,  nerves,  muscles,  and  blood  vessels, 
and  to  treat  all  such  dislocations  success- 
fully and  to  reduce  them  osteopathically; 
that  on  said  date  the  defendant  "made  an 
examination  of  plaintiff's  hip,  and  diag- 
nosed her  disease,  and  pronounced  it  a 
partial  dislocation  of  her  right  hip  joint: 
that  defendant  assured  plaintiff  and  her 
parents  at  that  time  that  the  reduction  of 
said  partial  dislocation  was  a  matter  at- 
tended with  no  danger,  and  readily  and 
easily  performed,  and  that  he  could  re- 
duce said  partial  dislocation  without  injury 
to  plaintiff;"  that  in  consideration  of  the 
sum  of  $25,  paid  to  the  said  infirmary,  the 
defendant  "undertook  to  treat  plaintiff  for 
said  so-called  partial  dislocation  of  her  hip : 
that  the  defendant  represented  and  stated  to 
plaintiff  and  her  parents  that  he  would  treat 
the  muscles  and  tendons  about  plaintiff's 
right  hip  osteopathically  until  they  were 
sufficiently  relaxed  before  he  could  reduce 
said  so-called  partial  dislocation  of  plain- 
tiff's said  right  hip  joint;  that  defendant 
from  the  date  aforesaid  did  manipulate  the 
muscles,  tendons,  and  blood  vessels  about 
plaintiff's  right  hip  joint  until  about  Novem- 
ber 10,  1895,  when  he  determined  that  mus- 
cles and  tendons  about  plaintiff's  right  hip 
were  sufficiently  relaxed,  and  he  then  and 
there  undertook  to  reduce  the  so-called  par- 
tial dislocation  of  plaintiff's  right  hip;  that 
in  attempting  to  reduce  said  partial  dislo- 
cation, bo  called,  of  plaintiff's  hip  joint,  the 
defendant  negligently,  carelessly,  and  un- 
skilfully took  plaintiff  by  her  right  ankle 
with  one  of  his  hands  and  about  the  knee 
with  the  other  hand,  and  with  force  and  vio- 
lence negligently,  unskilfully,  and  carelessly 
forced  plaintiff's  right  leg  upward  towards 
and  against  her  body  with  such  force  and 
violence,  and  so  negligently,  carelessly,  and 
unskilfully,  that  he  gave  to  plaintiff's  said 
right  hip  joint  a  complete,  upward,  and 
backward  dislocation.  Plaintiff  states  that 
defendant  did  not  reduce  the  said  so-called 
partial  dislocation  of  her  right  hip,  but,  on 
the  contrary,  the  defendant  so  carelessly, 
negligently,  and  unskilfully  treated  and  man- 
aged plaintiff's  disease  and  injury  to  her 
right  hip  that  he  permanently  dislocated  the 
same,  and  by  defendant's  careless,  negligent, 
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and  unskilful  conduct  in  treating  plaintiff's 
right  hip  not  only  permanently  dislocated 
the  same,  but  injured,  stretched,  and  tore  the 
muscles,  nerves,  tendons,  and  blood  vessels 
connecting  with  plaintiff's  right  hip  joint, 
and,  as  a  result  of  defendant's  said  negligent, 
careless,  and  unskilful  treatment,  the  plain- 
tiff was  thrown  into  a  violent  fever,  which 
continued  for  a  long  space  of  time,  and  she 
was  made  sore,  sick,  and  to  suffer  great  an- 
guish and  pain;  that  as  a  result  of  the  care- 
less, negligent,  and  unskilful  conduct  and 
treatment  of  plaintiff's  disease  by  defend- 
ant her  spine  has  become  curved,  and  her 
right  leg  rendered  entirely  useless,  and  short- 
er than  the  other,  and  is  gradually  perishing, 
thereby  rendering  her  maimed  and  deformed 
for  life,  and  permanently  injured,  and  her 
general  health  greatly  impaired.    Plaintiff 
further  states  that  from  November,  1895,  un- 
til April,  1899,  at  the  special  instance  and 
request  of  the  defendant,  she  remained  at 
the  city  of  Kirksville  aforesaid  taking  oste- 
opathic treatment,  under  the  direction  of 
the  defendant,  for  her  said  hip,  and  until  de- 
fendant refused  to  longer  treat  her,  and  dis- 
charged the  plaintiff."    The  answer  denies 
generally  all  the  allegations  of  the  petition 
not  expressly  admitted,  and  then  admits  that 
the  defendant  is  an  osteopath,  and  that  he 
treated    the    plaintiff   osteopathically,    and 
then  alleges  that  at  the  time  she  was  so 
treated  she  "was  afflicted  with  hip- joint  dis- 
ease and  a  partial  dislocation  of  the  hip 
joint,  all  of  her  right  hip,  as  defendant  then 
and  now  verily  believes." 

The  case  made  by  the  plaintiff  was  this: 
In  September,  1895,  the  plaintiff  was  a  mi- 
nor, aged  about  three  years  and  eight  months, 
and  lived  with  her  parents  in  Plymouth, 
Illinois.  She  was  a  stong,  fat,  and  healthy 
child,  and  had  never  required  the  services 
of  a  physician,  except  when  teething.  Her 
mother  discovered  a  slight  stiffness  in  her 
right  hip,  when  she  stooped  to  pick  up  any- 
thing from  the  floor.  She  examined  her  hip, 
but  could  discover  nothing  the  matter  with 
it,  and  no  soreness  or  tenderness.  She  had 
her  examined  by  the  family  physician,  Dr. 
McDaniel,  and  by  Dr.  Aiken,  and  they  found 
no  soreness  or  tenderness  about  the  hip,  but 
only  a  little  stiffness  when  she  stooped,  and 
said  that  there  was  no  dislocation,  but  were 
of  opinion  she  might  develop  hip  disease. 
Her  parents  took  her  to  Kirksville,  to  the 
defendant's  infirmary,  for  examination. 
The  defendant  examined  her,  and  told  her 
mother  that  she  had  a  partial  dislocation  of 
the  hip,  and  that  they  handled  cases  of  that 
kind  successfully  in  two  weeks,  but  she  had 
better  take  a  month's  treatment.  He  fur- 
ther told  her  parents  that  she  did  not  have 
hip  disease.  Her  mother  told  him  that  her 
family  physician  said  it  might  develop  into 
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hip  disease;  that  her  husband's  people  were 
consumptive,  and  she  thought  her  father's 
condition  might  cause  hip  disease  to  devel- 
op in  the  child.  The  defendant  examined 
her  husband,  but  did  not  make  a  thorough 
examination,  and  said  the  child  seemed 
hearty  and  well,  and  assured  her  mother 
that  the  child  did  not  have  hip  disease,  but 
that  it  was  simply  a  dislocation.  Thereup- 
on plaintiff's  parents  took  out  a  treatment 
card  for  a  month,  paying  $25  therefor*  On 
the  following  Monday  the  plaintiff's  treat- 
ment by  defendant  began.  It  consisted  of 
kneading  the  hip  with  the  ends  of  his  fin- 
gers and  "rotating"  the  limb  in  the  hip 
joint.  The  treatment  lasted  only  three  or 
four  minutes.  The  plaintiff  manifested  no 
pain  from  the  treatment.  She  boarded  10 
or  12  blocks  from  the  infirmary,  and  walked 
back  and  forth  every  time  she  went  for  treat- 
ment, and  exhibited  no  trouble  or  pain  in  so 
doing.  The  treatment  was  kept  up  three 
times  a  week  for  a  little  over  a  month,  and 
then  the  defendant  told  her  mother  the  hip 
was  ready  to  put  back  into  place.  On  the 
day  appointed  the  plaintiff  walked  from  her 
boarding  house  to  the  infirmary  as  usual, 
and  was  in  good  condition.  The  defendant 
performed  the  operation,  which  is  described 
by  the  mother  as  follows :  "He  took  hold  of 
her  hip — the  end  of  her  hip— with  one  hand 
a  little  above  the  knee  and  the  other  hand 
about  her  ankle,  kind  of  brought  the  limb 
around  and  pushed  it  right  up  to  the  body; 
and  that  was  all  there  was  to  it."  When 
taken  off  of  the  operating  table  she 
seemed  hurt,  cried,  acted  as  if  she  could 
hardly  catch  her  breath,  could  not  stand  up, 
and  sank  down  on  the  floor.  She  was  taken 
back  to  the  boarding  house  in  a  cab,  crying 
and  moaning  all  the  time.  She  was  put  to 
bed,  suffered  great  pain,  and  acted  as  if  she 
was  going  into  convulsions.  The  plaintiff's 
mother  sent  for  the  defendant  the  next  day, 
and  he  came,  and  said  he  had  put  the  hip 
into  position,  and  "that  he  had  given  the 
ligaments  an  awful  stretch;"  that  she  would 
not  be  able  to  walk  for  several  days;  and 
that  she  was  then  too  sore  to  be  treated  fur- 
ther at  the  time,  but  that  the  mother  need 
not  worry  about  her.  She  had  high  fever, 
and  would  scream  with  pain  if  she  was 
touched,  but  the  defendant  did  nothing  then 
for  her.  The  fever  continued.  The  skin 
dried  up  and  flaked  off  like  it  had  been 
burned,  and  she  had  to  be  carried  on  a  pillow 
for  six  weeks.  The  defendant  came  to  see 
her  four  or  five  times  within  the  next  six 
months  thereafter,  but  gave  her  no  treat- 
ment. This  was  in  November,  1895.  By 
direction  of  "old  Dr.  Still"  the  mother  then 
took  plaintiff  home  for  two  months.  Then 
she  returned,  and  the  defendant  treated  her 
for  about  a  month,  and  then  turned  her  over 
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to  other  operators  at  the  infirmary,  who 
treated  hor  about  four  months,  when  they 
sent  her  home  for  a  rest.  She  returned 
again  in  February,  1897,  and  was  treated 
for  seven  months  by  said  other  operators, 
and  was  again  Bent  home  for  a  rest.  She  re- 
mained there,  on  their  advice,  for  about  a 
year,  when,  at  their  direction,  she  returned 
to  Kirksville.  The  mother  told  defendant 
she  did  not  see  any  use  of  their  treating  her 
daughter  any  longer,  but  he  said  if  she 
would  let  him  treat  her  for  four  months 
longer  he  thought  he  could  "restore  her 
limb."  He  treated  her  for  that  time,  but 
she  got  no  better.  The  mother  then  asked 
him  how  he  got  her  in  that  shape,  and  said 
her  father  had  died,  and  asked  him  if  he 
would  not  help  her  take  care  of  the  child 
and  educate  her,  and  he  said  he  would  not 
treat  her  another  time  unless  she  paid  him 
for  it,  which  she  refused  to  do.  The  child 
has  never  been  able  to  walk  since.  Her  leg 
is  skrunken,  and  is  about  4  inches  shorter 
than  the  other,  and  she  has  to  use  crutches, 
and  she  stammers  when  she  tries  to  talk. 
She  was  under  the  treatment  of  the  defend- 
ant or  said  other  operators  from  September, 
1895,  to  April,  1899. 

Other  witnesses  for  the  plaintiff  also  tes- 
tified to  the  child's  condition  before  the  de- 
fendant began  to  treat  her  and  since,  and  as 
to  defendant's  statements  to  her  parents 
that  she  did  not  have  hip  disease,  but  wan 
suffering  from  a  partial  dislocation  of  the 
hip.  Ollie  Merrill,  a  witness  for  plaintiff, 
and  at  whose  house  she  boarded,  said  that 
the  day  after  the  operation  the  defendant 
told  her  that  "he  had  pushed  the  limb  up 
into  the  body,  and  made  it  go  whether  it 
wanted  to  or  not."  Dr.  McDaniel  testified 
that  he  was  the  family  physician  at  Ply- 
mouth, Illinois,  and  had  known  the  plaintiff 
all  her  life;  that  he  examined  her  before  the 
defendant  treated  her  in  September,  1895, 
and  found  her  a  healthy,  well-grown 
child;  that  there  was  a  slight  stiffness  in 
her  right  hip,  not  sufficient,  however,  to  be 
discovered  in  her  walk,  but  when  she  would 
stoop  over  one  could  discover  by  her  motion 
there  was  a  slight  stiffness  in  her  hip ;  there 
was  no  soreness  about  her  hip;  she  did  not 
shrink  from  pressure;  that  he  knew  her  fa- 
ther was  afflicted  with  tuberculosis  and 
scrofula,  and  concluded  the  child  might  de- 
velop hip  disease;  that  he  saw  her  again  in 
April  or  May,  1896,  after  the  operation,  and 
that  "she  could  not  walk  a  step,  and  could 
not  bear  the  least  pressure  on  or  about  her 
right  hip  unless  she  manifested  great  pain;" 
that  her  condition  was  brought  about  by 
some  other  cause  than  hip  disease.  Dr  Aik- 
en testified  to  the  same  effect,  except  he  said 
that  when  he  examined  her  before  the  oper- 
ation "her  right  leg  was  the  thickness  of  her 
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shoe  longer  than  the  left."  The  plaintiff 
also  called  as  witnesses  Dr.  G.  B.  Clapp,  of 
Moberly,  Missouri,  Dr.  G.  A.  Goben,  of 
Kirksville,  Missouri,  Dr.  E.  S.  Quinn,  of 
Kirksville,  Missouri,  and  Dr.  E.  A.  Grimm, 
of  Kirksville,  Missouri.  They  were  all  reg- 
ular physicians  and  surgeons,  and  graduates 
of  the  allopathic  school  of  medicine,  and  all 
practise  that  system,  except  Dr.  Goben,  who 
is  a  regular  graduate  of  said  school,  but  who 
said  he  belonged  to  no  "pathy,"  but  practised 
whatever  he  found  to  be  most  beneficial  to 
the  patient,  without  regard  to  what  school 
or  system  taught  it.  They  are  all  physi- 
cians of  good  standing  and  of  long  experi- 
ence, and  had  treated  hip  diseases  and  dislo- 
cations of  the  various  bones  of  the  human 
body.  The  defendant  objected  to  the  testi- 
mony of  these  witnesses  on  the  ground  that 
they  were  not  competent,  because  they  be- 
long to  a  different  school  or  system  from 
that  to  which  he  belongs,  and  that  his  treat- 
ment can  only  be  judged  by  members  of 
his  special  school  or  system.  The  court 
overruled  the  objections,  and  permitted  the 
witnesses  to  testify.  The  sum  of  their  testi- 
mony is  that  there  is  a  great  difference  be- 
tween hip  disease  and  a  dislocation  of  the 
hip  joint;  that  any  competent  physician  can 
easily  and  correctly  diagnose  a  case  of  hip 
disease;  that  there  are  three  stages  of  the 
disease;  that  hip  disease  is  caused  by  tuber- 
culi,  and  may  ensue  in  the  child  from  con- 
sumption or  scrofula  of  the  parent ;  that  in- 
flammation or  pus  forms  in  the  hip  joint, 
which  manifests  itself  by  soreness  and  pain 
when  pressure  is  applied ;  that  "in  the  early 
stages  there  is  a  slight  stiffness,  usually 
some  pain,  generally  crying  put  at  night  in 
the  sleep,  contraction  of  the  muscles,  and 
pain  caused  from  inflammation;  child  or 
person  will  start  from  sleep,  and  some  dis- 
turbance in  the  locomotion;"  that  it  usually 
reveals  itself  between  the  ages  of  six  and 
twelve;  that  there  is  no  such  thing  as  par- 
tial dislocation  of  the  hip  in  the  early  stages 
of  the  disease;  that  after  the  bony  tissue  of 
the  head  of  the  femur  or  the  rim  of  the  ace- 
tabulum have  become  destroyed  by  inflam- 
mation, the  head  of  the  femur  may  slip  out, 
or  partially  out,  of  the  cup-shaped  acetabu- 
lum, but  not  before ;  that  from  the  condition 
of  the  plaintiff  prior  to  the  operation  they 
are  of  opinion  that  she  was  in  the  first  stage 
of  hip  disease,  but  that  there  was  no  partial 
dislocation  of  the  hip;  that  when  a  patient 
is  treated  while  in  the  first  stages  the  dis- 
ease may  be  arrested;  that  deaths  from  hip 
disease  range  from  7  to  37  per  cent  of  the 
cases;  that  the  proper  medical  treatment  is 
"as  complete  mobilization  of  the  parts  as 
possible,  with  extension  or  contraction  of 
the  limb,"  so  as  to  prevent  friction  between 
the  head  of  the  femur  and  the  socket  in 
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which  it  rests ;  that  the  purpose  of  the  treat- 
ment is  to  permit  the  bones  to  anchylose, — 
that  is,  the  head  of  the  femur  and  the  ace- 
tabulum to  grow  together,  and  to  cause 
them  to  grow  together  straight  so  that  the 
person  may  be  able  to  use  the  leg,  notwith- 
standing it  may  be  stiff  at  the  hip ;  that  the 
disease  usually  results  in  a  shortening  of 
the  leg  of  an  average  of  3  or  4  inches,  and 
that  in  consequence  there  is  a  "compensa- 
tory curvature  of  the  spine;"  that  when  a 
patient  has  hip  disease  it  is  improper  treat- 
ment to  "rotate"  or  move  the  leg  or  hip 
joint;  that  from  their  examination  of  the 
plaintiff  and  from  the  history  of  the  case 
in  evidence  they  were  of  opinion  that  she 
was  in  the  first  stages  of  hip  disease,  and 
did  not  have  partial  dislocation  of  the  hip ; 
that  her  present  condition  is  not  the  result 
of  hip  disease,  but  of  traumatism, — that  is, 
an  injury  resulting  from  accident  or  vio- 
lence to  the  hip ;  that  she  is  unable  to  walk ; 
and  that,  while  the  hip  disease  seems  to  be 
arrested,  or  cured,  as  it  is  generally  called 
her  leg  is  turned  out  at  an  angle  of  45  de- 
grees, instead  of  being  straight,  as  it  should 
be. 

For  the  purposes  .of  this  case  this  is  a 
sufficient  statement  of  the  facts  and  of  the 
medical  expert  testimony. 

At  the  close  of  the  plaintiff's  case  the  de- 
fendant demurred  to  the  evidence.  Before 
the  court  passed  on  the  demurrer,  the  plain- 
tiff asked  leave  to  introduce  evidence  to 
show  that  the  text-books  used  in  the  Ameri- 
can School  of  Osteopathy  are  the  same  as 
used  in  the  other  medical  schools  in  Mis- 
souri and  other  medical  institutions,  and 
that  the  osteopaths  have  no  fixed  rule  of 
practice  for  the  treatment  of  hip  disease. 
The  court  treated  the  offer  as  proved,  and 
sustained  the  demurrer  to  the  evidence. 
The  plaintiff  saved  an  exception  and  ap- 
pealed. 

The  case  stated  in  the  petition  is  a  di- 
agnosis by  the  defendant  that  the  plaintiff 
had  partial  dislocation  of  the  hip,  and  not 
hip  disease,  treatment  by  the  defendant  for 
partial  dislocation,  and  negligence  and  un- 
8kilfulnes8  in  both  respects ;  and  the  defense 
is  a  general  denial,  an  admission  that  he 
treated  the  plaintiff,  and  an  affirmative  plea 
that  the  plaintiff  was  afflicted  with  hip  dis- 
ease and  a  partial  dislocation  of  the  hip. 
The  plaintiff  tried  the  case  upon  the  theory 
that  the  defendant's  diagnosis  was  incorrect, 
and  that  she  had  hip  disease  in  its  pri- 
mary stage,  and  did  not  have  partial  dis- 
location of  the  hip,  and  that  the  defendant 
treated  her  for  partial  dislocation,  and  that 
such  treatment  was  improper  in  view  of  her 
having  hip  disease,  and  that  the  defendant's 
treatment  was  further  negligent  because  it 
left  the  leg  turned  out  at  an  angle  of  45 
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degrees,  instead  of  straight,  as  it  should 
have  been  whether  treated  for  dislocation  or 
hip  disease.  The  defendant  tried  the  case 
upon  the  theory,  first,  that  the  plaintiff  had 
hip  disease  and  partial  dislocation;  and, 
second,  that  she  showed  no  damage,  because 
the  same  results  would  have  ensued  from 
hip  disease,  and  that  the  treatment  for  par- 
tial dislocation  did  no  injury.  The  defend- 
ant's chief  contention,  however,  is  that  he  is 
an  osteopath,  and  that  the  expert  witnesses 
introduced  by  the  plaintiff  belong  to  differ- 
ent and  hostile  schools  or  systems  from  his, 
and  therefore  are  not  competent  to  give  an 
opinion  in  the  case,  but  that  he  must  be 
judged  only  by  the  persons  of  his  own  school 
or  system;  and,  while  the  record  does  not 
show  that  the  court  acted  upon  thiB  theory 
in  sustaining  the  demurrer  to  the  evidence, 
counsel  seem  to  agree  that  this  was  the 
chief  reason  for  the  ruling. 

1.  The  contention  of  the  defendant  that 
the  plaintiff  showed  no  damage,  because  she 
had  hip  disease,  and  the  same  results  would 
have  ensued  therefrom,  and  that  the  treat- 
ment for  partial  dislocation  did  no  injury, 
is  untenable.  If  plaintiff  had  hip  disease, 
it  waB  in  the  primary  stage.  There  was  no 
inflammation,  or  pus,  or  sensitiveness  to 
pressure,  and  hence  no  dislocation  attrib- 
utable to  that  disease,  for  dislocation  re- 
sulting from  hip  disease  could  not  occur  un- 
til the  ravages  oi  the  disease  had  destroyed 
the  head  of  the  femur  or  the  rim  of  the  ace- 
tabulum to  such  an  extent  that  the  femur 
would  slip  out  of  its  socket,  and  there  is 
nothing  in  this  case  which  affords  any  coun- 
tenance to  any  such  theory  of  the  case.  But 
whether  this  was  so  or  not,  it  needs  no  ex- 
pert opinion  to  show  to  the  common  sense 
of  mankind  that  it  could  not  do  hip  disease 
any  good  to  be  treated  as  the  testimony  of 
the  lay  witnesses  shows  that  the  defendant 
subjected  the  plaintiff  to.  A  diseased  hip 
could  not  possibly  be  benefited  by  giving  the 
ligaments  of  the  hip  "an  awful  stretch,"  and 
forcing  the  femur  into  the  socket  whether 
it  wanted  to  go  or  not,  as  the  lay  witnesses 
say  the  defendant  said  he  did  to  the  plain- 
tiff's leg.  It  stands  to  reason  that  inflam- 
mation is  not  cured  or  bettered  by  irritation 
or  by  rotating  the  parts  so  suddenly  and 
violently  as  to  result  in  fever  and  great 
soreness.  If  the  plaintiff  had  hip  disease, 
it  was  in  the  first  stages,  and  therefore  she 
stood  a  better  chance  of  having  the  disease 
arrested  or  cured  by  proper  treatment  than 
she  would  stand  after  her  hip  had  been  sub- 
jected to  the  violent  treatment  that  the  de- 
fendant subjected  it  to.  It  is  too  plain  to 
admit  of  argument  or  serious  question  that 
it  does  not  lie  in  the  defendant's  mouth  to 
say  that  the  same  results  would  have  ensued 
from  hip  disease  even  if  he  had  not  treated 
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her  as  he  did.  It  could  as  well  be  argued 
that  where  a  patient  is  improperly  treated 
for  a  fracture  of  a  limb,  and  gangrene  sets 
in  and  the  patient  dies,  that  the  physician 
is  not  liable  because  the  patient  had  con- 
sumption, and  would  have  died  anyway.  A 
patient,  however  afflicted,  is  entitled  to  let 
nature  take  its  course,  and  not  have  even 
natural  consequences  precipitated  by  the 
improper  treatment  of  the  physician,  or  by 
an  improper  diagnosis,  and  hence  the  im- 
proper treatment  applied. 

2.  The  defendant  also  pleaded  that  the 
plaintiff  had  both  hip  disease  and  partial 
dislocation  of  the  hip  joint.  Of  course,  it  is 
possible  that  one  may  have  both  hip  disease 
and  partial  dislocation  of  the  hip  joint  at 
the  same  time,  and  it  is  also  possible  that 
the  dislocation  may  be  the  result  of  the  ad- 
vanced stage  of  the  hip  disease,  or  from 
an  accidental  cause.  But  it  is  perfectly 
manifest  to  common  sense  that,  if  the  dis- 
location was  the  result  of  the  ravages  of  the 
hip  disease  which  had  so  destroyed  the  head 
of  the  femur,  or  the  rim  of  the  acetabulum, 
that  the  femur  would  slip  out  of  its  socket, 
it  could  as  easily  be  slipped  back  into  place 
without  any  violence,  and  that  it  would  be 
necessary  to  use  some  kind  of  an  appliance 
to  keep  it  in  place  until  the  bones  anehy- 
losed;  and  as  the  defendant  did  nothing  of 
this  kind  it  must  be  assumed  that  he  did 
not  intend  by  his  pleading  to  say  that  the 
partial  dislocation  was  the  result  of  the  hip 
disease,  but  that  it  was  traumatic  If  it 
was  traumatic,  it  was  necessary  and  proper 
to  reduce  the  dislocation,  whether  the  pa- 
tient had  hip  disease  or  not;  for,  if  it  was 
not  done,  the  bones  would  not  grow  together 
straight,  and  hence  the  usefulness  of  the 
limb  would  be  greatly  impaired  after  the 
hip  disease  was  arrested  or  cured.  Upon 
this  assumption,  the  defendant  would  not 
have  been  guilty  of  any  negligence,  for  the 
manner  of  the  doing  of  it  is  not  an  unusual 
way  of  reducing  such  a  dislocation,  and  in 
fact  is,  in  effect,  the  only  way  of  doing  so. 
The  only  practical  difference  between  the 
way  in  which  defendant  did  so  and  the  use 
of  the  pulleys  and  the  Jarvis  adjuster, 
spoken  of  in  Vanhooser  v.  Berg  ho  ft,  90  Mo., 
toe.  tit.  492,  3  S.  W.  72,  is  that  the  defend- 
ant used  his  hands,  while  the  pulleys  and 
the  Jarvis  adjuster  are  mechanical  appli- 
ances. The  purpose  of  both  is  the  same,  to 
wit,  to  draw  the  head  of  the  femur  away 
from  the  hip  socket,  so  that  it  will  "slip" 
or  "snap"  back  into  place. 

But  the  gravamen  of  the  plaintiff's  case 
is  that  the  defendant  was  guilty  of  malprac- 
tice, in  that  he  diagnosed  her  case  as  a  par- 
tial dislocation,  and  said  she  did  not  have 
hip  disease,  and  that  he  treated  her  for  a 
dislocation  when  there  was  no  dislocation, 
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and  hence'  no  necessity  or  excuse  for  such 
treatment.  In  support  of  her  case,  the 
plaintiff  introduced  lay  witnesses,  who  testi- 
fied to  the  child's  condition  before  the  oper- 
ation, which  was  such  as  would  appear  not 
to  be  even  a  partial  dislocation,  and  to  the 
diagnosis  made  by  the  defendant,  and  his 
statements  and  assurances  to  her  parents 
that  she  had  a  partial  dislocation,  and  did 
not  have  hip  disease,  and  also  the  testimony 
of  Drs.  McDaniel  and  Aiken,  who  examined 
her  before  the  operation,  as  well  as  after- 
wards, which  was  admitted  without  objec- 
tion, so  far  as  the  record  shows,  and  who 
said  she  did  not  have  any  dislocation  of  the 
hip  whatever.  This  testimony  made  out  a 
prima  facie  case,  which  entitled  the  plain- 
tiff to  go  to  the  jury,  and  cast  upon  the  de- 
fendant the  necessity  of  overcoming  it  and 
making  out  his  defense.  This  results  with- 
out taking  into  consideration  at  all  the  testi- 
mony of  the  plaintiff's  expert  medical  wit- 
nesses, whose  testimony  the  defendant  ob- 
jected to. 

3.  The  defendant  objected  to  the  testimony 
of  Drs.  Glapp,  Goben,  Quinn,  and  Grimm, 
the  medical  experts  called  by  the  plaintiff, 
"because  it  was  not  shown  that  they  had  any 
knowledge  or  information  as  to  the  method 
prescribed,  taught,  or  practised  by  osteo- 
paths for  the  treatment  of  hip- joint  disease, 
and  because  the  question  as  to  whether  the 
tieatment  administered  by  the  defendant  was 
correct  or  incorrect  must  be  determined  by 
the  rules  and  methods  of  osteopaths,  and 
not  by  the  methods  or  mode  of  treatment 
taught  and  practised  by  allopathic  physi- 
cians." The  court  overruled  the  defendant's 
objection  and  admitted  the  testimony,  but 
the  court  afterwards  sustained  the  demur- 
rer to  the  evidence,  and  counsel  concede  that 
it  was  for  the  reason  expressed  in  this  ob- 
jection that  the  court  so  ruled;  and  it 
must  have  been  for  this  reason,  as  there  is 
none  other  perceivable  in  the  record.  The 
duty  and  liability  of  a  physician  or  surgeon 
to  a  patient,  and  what  constitutes  malprac- 
tice, is  thus  stated  in  22  Am.  &  Eng.  Enc. 
Law,  2d  ed.  pp.  798  et  seq.:  "Malprac 
tice  is  the  bad  professional  treatment  of 
disease,  pregnancy,  or  bodily  injury,  from 
reprehensible  ignorance  or  carelessness,  or 
with  criminal  intent.  A  physician,  surgeon, 
dentist,  or  other  medical  practitioner  offer- 
ing his  services  to  the  public  as  such  im- 
pliedly contracts  that  he  possesses  and  will 
use  in  the  treatment  of  his  patients  a  rea- 
sonable degree  of  skill  and  learning,  and 
that  he  will  exercise  reasonable  care  and 
exert  his  best  judgment  to  bring  about  a 
good  result.  A  failure  to  perform  this  con- 
tract renders  him  liable  for  injuries  caused 
to  the  patient  thereby.  The  standard  by 
which  the  degree  of  care,  skill,  and  diligence 
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required  by  physicians  and  Burgeons  is  to  In- 
determined  is  not  the  highest  order  of  quali- 
fication obtainable,  but  is  the  care,  skill,  and 
diligence  which  are  ordinarily  possessed  by 
the  average  of  the  members  of  the  profession 
in  good  standing  in  similar  localities,  re- 
gard also  being  had  to  the  state  medical 
science  at  the  time.  Unless  it  is  so  provided 
by  an  express  contract,  the  physician  or  sur- 
geon does  not  warrant  that  he  will  effect  a 
cure,  or  that  he  will  restore  the  patient  to 
the  same  condition  in  which  he  was  before 
the  necessity  for  the  treatment  arose,  or 
that  the  result  of  the  treatment  will  be  suc- 
cessful." The  same  work,  at  page  801,  then 
says:  "The  law,  in  the  absence  of  a  special 
statute,  does  not  give  exclusive  recognition 
to  any  particular  school  or  system  of  medi- 
cine, and  the  question  whether  or  not  a  prac- 
titioner in  his  treatment  of  the  case  exer- 
cised the  requisite  degree  of  care,  skill,  and 
diligence  is  to  be  tested  by  the  general  rules 
and  principles  of  the  particular  school  of 
medicine  which  he  follows,  not  by  those  of 
other  schools.  A  school  of  medicine,  to  be 
entitled  to  recognition  under  this  rule,  must 
have  rules  and  principles  of  practice  for  the 
guidance  of  all  its  members  as  respects  prin- 
ciples, diagnosis,  and  remedies,  which  each 
member  is  supposed  to  observe  in  any  given 
case.  A  class  of  practitioners  who  have  no 
fixed  principles  or  formulated  rules  for  the 
treatment  of  diseases  must  be  held  to  the 
duty  of  treating  patients  with  the  ordinary 
skill  and  knowledge  of  physicians  in  good 
standing."  In  support  of  the  doctrine  of 
the  text  the  following  cases  are  cited: 
Faroe  v.  Gregory,  63  Conn.  167,  22  L.  R.  A. 
343,  38  Am.  St.  Rep.  371,  27  Atl.  1116; 
Bowman  v.  Woods,  1  G.  Greene,  441;  Pat- 
ten v.  Wiggin,  51  Me.  594,  81  Am.  Dec.  593 ; 
Hesse  v.  Knippel,  1  Mich.  N.  P.  109;  Mar- 
tin v.  Courtney,  75  Minn.  255,  77  N.  W. 
813;  Corsi  v.  Maretzek,  4  E.  D.  Smith,  1; 
Williams  v.  Poppleton,  3  Or.  139;  and  Nel- 
son v.  Harrington,  72  Wis.  691,  1  L.  R  .A. 
719,  7  Am.  St.  Rep.  900,  40  N.  W.  228. 

A  short  review  of  those  cases  is  both  per- 
tinent and  interesting.  Force  v.  Gregory, 
63  Conn.  167,  22  L.  R.  A.  343,  38  Am.  St. 
Rep.  371,  27  Atl.  1116,  was  a  suit  for  dam- 
ages for  malpractice  in  treating  plaintiff 
for  ophthalmia.  The  defendant  was  a  home- 
opathic physician,  and  treated  the  plaintiff 
according  to  the  system  of  that  school. 
There  was  no  question  as  to  the  diagnosis 
of  the  case.  It  was  simply  as  to  the  treat- 
ment. The  defendant  asked  the  court  to  in- 
struct the  jury  "that  treatment  by  a  physi- 
cian of  one  particular  school  is  to  be  tested 
by  the  general  doctrines  of  his  school,  and 
not  by  those  of  other  schools/'  The  trial 
court  refused  to  so  instruct,  but,  instead,  in- 
structed the  jury  as  follows:  "In  regard 
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to  that  matter,  I  will  say  that  the  defend- 
ant's negligence  or  want  of  skill  in  the  treat- 
ment of  the  plaintiff's  eye  must  be  deter- 
mined by  all  of  the  evidence  in  the  case;  and 
if  the  defendant  adopted  the  treatment  laid 
down  by  one  particular  school  of  medicine, 
and  the  medical  testimony  offered  by  the 
plaintiff  related  to  treatment  prescribed  by 
a  different  Bchool,  you  will  weigh  the  testi- 
mony, having  regard  to  any  bias  or  preju- 
dice that  might  influence  the  testimony  of 
those  who  belonged  to  a  different  school 
from  that  of  the  defendant.  You  should  al- 
so take  into  consideration  the  training  and 
education  of  the  defendant  for  his  profes- 
sion, the  experience  which  he  has  had,  and 
the  degree  of  skill  with  which  he  handled 
the  case,  all  bearing  upon  the  question 
whether  the  defendant  used  ordinary  care 
and  skill  in  the  treatment  of  the  plaintiff." 

The  supreme  court  of  Connecticut  quoted 
with  approval  the  cases  of  Patten  v.  Wiggin, 
51  Me.  594,  81  Am.  Dec  693,  and  Bowman 
v.  Woods,  1  G.  Greene,  441,  and  held  that 
the  trial  court  erred  in  not  instructing  as 
the  defendant  asked  and  in  instructing  as 
it  did;  and  said  that  "the  jury  are  not  to 
judge  by  determining  which  school,  in  their 
own  view,  is  the  best,"  and  that  the  bias 
and  prejudice  of  one  school  against  the 
other  is  the  very  thing  that  defendant  stood 
in  danger  of,  and  that,  as  it  appeared  that 
the  homeopathic  school  prescribed  certain 
rules  and  principles  of  practice  for  the  guid- 
ance of  its  members  in  such  cases,  and  as 
the  defendant  belonged  to  that  school,  he 
could  only  be  judged  by  the  doctrines  of  his 
school,  and  not  by  those  of  other  schools; 
and  accordingly  reversed  the  judgment  of 
the  lower  court,  which  was  in  plaintiff's 
favor. 

Patten  v.  Wiggin,  51  Me.  594,  81  Am.  Dec. 
593,  was  a  suit  for  professional  services. 
The  defense  was  malpractice.  The  report  of 
the  case  does  not  show  to  what  school  of 
medicine  the  plaintiff  belonged,  or  whether 
physicians  of  any  other  school  testified,  nor 
what  the  disease  of  the  defendant  was,  nor 
whether  the  malpractice  consisted  of  an  im- 
proper diagnosis  or  an  improper  treatment. 
It  simply  shows  that  the  defendant  claimed 
that  the  plaintiff  was  guilty  of  malpractice 
"in  the  treatment,  .  .  .  and  such  igno- 
rance, want  of  skill  and  judgment  on  the 
part  of  the  plaintiff  in  managing  profession- 
ally the  case  .  .  .  that  the  patient  was 
more  injured  than  benefited  by  his  treat- 
ment." The  trial  court  instructed  the  jury 
in  regard  to  the  general  duty  and  liability 
of  a  physician  substantially  as  hereinbefore 
quoted  from  the  American  &  English  Ency- 
clopedia of  Law,  and  then  added:  "If  the 
case  is  such  that  no  physician  of  ordinary 
knowledge  or  skill  would  doubt  or  hesitate. 
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and  but  one  course  of  treatment  would,  by 
such  professional  men,  be  suggested,  then  any 
other  course  of  treatment  might  be  evidence 
of  a  want  of  ordinary  knowledge  or  skill,  or 
care  and  attention,  or  exercise  of  his  best 
judgment;  and  a  physician  might  be  held 
liable,  however  high  his  former  reputation. 
If  there  are  distinct  and  differing  schools  of 
practice,  as  allopathic,  or  old  school,  home- 
opthic,  Thompsonian,  hydropathic,  or  water 
cure,  and  a  physician  of  one  of  those  schools 
is  called  in,  his  treatment  is  to  be  tested  by 
the  general  doctrines  of  his  school,  and  not 
by  those  of  other  schools.  It  is  to  be  pre- 
sumed that  both  parties  so  understood  it 
The  jury  are  not  to  judge  by  determining 
which  school,  in  their  own  view,  is  best." 
The  court  also  instructed  the  jury  "that  in 
cases  where  authorities  differ,  or  'doctors 
disagree/  the  competent  physician  is  only 
bound  to  exercise  his  best  judgment  in  de- 
termining which  course  is,  on  the  whole, 
best."  The  supreme  court  said,  "The  in- 
structions given  were  in  accordance  with 
the  well-settled  principles  of  law,"  and  af- 
firmed the  judgment  in  favor  of  the  plaintiff. 

Bowman  v.  Woods,  I  G.  Greene,  441,  was 
a  suit  for  damages  for  malpractice  in  a  case 
of  accouchement,  in  that  the  defendant  failed 
to  remove  the  placenta  or  relieve  the  blad- 
der for  thirty-six  hours  after  parturition. 
The  plaintiff  showed  by  the  testimony  of 
allopathic  physicians  that  such  treatment 
was  improper,  and  liable  to  result  in  puer- 
peral fever.  The  defendant  then  offered  to 
prove  that  he  was  a  botanical  physician,  and 
that  according  to  the  botanic  system  of  prac- 
tice and  medicine  it  is  considered  impropei 
to  remove  the  placenta,  and  that  it  should 
be  permitted  to  remain  until  expelled  by  the 
efforts  of  nature.  The  trial  court  excluded 
the  testimony  so  offered.  The  supreme  court 
held  that  no  particular  system  of  medicine 
is  established  or  favored  by  the  laws  of 
Iowa,  "and,  as  no  system  is  upheld,  none  is 
prohibited;"  that  "the  regular,  the  botanic, 
the  homeopathic,  the  hydropathic,  and  other 
modes  of  treating  diseases,  are  alike  unpro- 
hibited;" and  that  "a  person  professing  to 
follow  one  system  of  medical  treatment  can- 
not be  expected  by  his  employer  to  practise 
any  other.  .  .  .  Therefore,  if  in  this 
case  the  defendant  below  could  show  that  he 
was  employed  as  a  botanic  physician,  and 
that  he  performed  the  accouchement  with 
ordinary  skill  and  care  in  accordance  with 
the  system  he  professed  to  follow,  we  should 
regard  it  as  a  legal  defense."  Accordingly  a 
judgment  in  favor  of  the  plaintiff  was  re- 
versed. 

Martin  v.  Courtney,  75  Minn.  255,  77  N. 
W.  813,  was  a  suit  for  malpractice  against 
an  allopathic  physician  and  surgeon  in  the 
amputation  and  subsequent  treatment  of 
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the  plaintiff's  husband's  toes,  which  had 
been  crushed  by  accident.  A  second  ampu- 
tation was  found  necessary,  and  the  sole 
point  was  whether  it  should  have  been  of  an 
additional  quarter  of  an  inch  of  the  foot  or 
of  the  whole  foot  at  the  ankle.  Another  al- 
lopathic physician  testified  that  the  defend- 
ant had  acted  properly.  But  the  plaintiff 
called  a  homeopathic  physician,  and  asked 
his  opinion  as  to  whether  the  treatment  was 
proper.  Upon  objection  being  made  to  this, 
the  witness  testified,  that  there  is  a  decided 
difference  between  the  rules  and  principles 
of  the  two  schools  as  respects  "the  practice 
of  medicine,"  but  not  as  respects  sur- 
gery; that  there  was  no  difference  between 
the  two  schools  as  to  the  treatment  of  sep- 
sis connected  with  surgery,  but  there  was  a 
difference  where  the  sepsis  has  produced  a 
diseased  condition,  for  then  it  became  a 
question  of  disease,  and  not  of  surgery,  and 
the  treatment  of  the  two  schools  would  be 
entirely  different.  The  defendant  offered  to 
prove  that  the  two  schools  are  hostile  to 
each  other  in  their  rules  of  treatment  of 
sepsis,  even  in  cases  connected  with  surgery. 
The  trial  court  excluded  the  evidence  offered 
by  the  defendant,  and  permitted  the 
homeopathic  physician  to  testify.  The  su- 
preme court  held  this  to  be  error,  and  that 
a  physician  must  be  judged  by  the  rules  and 
principles  of  medicine  of  the  school  to  which 
he  belongs,  and  not  by  those  of  any  other- 
school,  and  accordingly  reversed  a  judgment 
in  favor  of  the  plaintiff. 

Corsi  v.  Maretzek,  4  E.  D.  Smith,  1,  was 
a  suit  by  an  opera  singer  against  the  direct- 
or of  the  opera  for  two  weeks'  salary.  The 
defense  was  that* the  plaintiff  failed  to  ap- 
pear at  an  entertainment,  and  that  his  con- 
tract provided  that  in  such  event  he  should 
forfeit  a  month's  salary,  unless  he  was  pre- 
vented by  sickness,  which  had  to  be  proved 
by  a  doctor  appointed  by  the  director,  and 
that  the  director  had  appointed  such  doctor, 
but  that  the  plaintiff  did  not  prove  his  sick- 
ness by  him.  The  defendant  proved  by  an 
allopathic  doctor  that  he  was  sick,  and 
claimed  that  the  doctor  appointed  by  the  di- 
rector was  a  homeopath,  and  contended  that 
a  homeopath  was  no  doctor  at  all.  The 
plaintiff  recovered  in  the  lower  court,  and 
the  defendant  appealed  to  the  court  of  com- 
mon picas  of  the  city  and  county  of  New 
York.  The  decision  of  the  latter  court  is 
quite  interesting  as  a  review  of  the  origin 
and  development  of  the  science  of  medicine, 
and  holds  that  a  homeopath  is  a  doctor,  but 
the  decision  does  not  throw  any  light  upon 
the  case  at  bar. 

Williams  v.  Poppleton,  3  Or.  139,  was  a 
suit  for  damages  for  malpractice  in  the 
treatment  of  plaintiff's  fractured  ankle. 
The  only  point  in  the  case  which  at  all  bears 
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on  this  case  is  that  the  court  held  that,  "if 
the  treatment  is  according  to  a  recognized 
system  of  surgery,  it  is  not  for  the  court  or 
jury  to  undertake  to  determine  whether  that 
system  is  the  best  among  the  many  that  may 
be  adopted  by  different  branches  of  the  med- 
ical profession.  It  is  sufficient  if  the  prac- 
titioner follow  any  of  the  known  and  recog- 
nized systems." 

Hesse  v.  Knippel,  1  Mich.  N.  P.  109,  was 
an  action  for  damages  for  malpractice.  It 
is  a  charge  to  the  jury  by  a  nisi  prius  judge, 
and  contains  nothing  that  is  pertinent  to  the 
question  here  under  discussion. 

Nelson  v.  Harrington,  72  Wis.  591,  1  L. 
R.  A.  719,  7  Am.  St.  Rep.  900,  40  N.  W.  228, 
was  a  suit  for  malpractice.  The  defendant 
was  a  clairvoyant,  and  claimed  to  diagnose 
and  treat  diseases  by  going  into  a  trance, 
and  while  in  that  state  to  receive  informa- 
tion as  to  the  character  and  proper  mode  of 
treating  the  disease.  The  court  held  that 
allopathic  physicians  were  competent,  in 
such  case,  to  give  an  opinion  as  to  the  cor- 
rectness of  the  diagnosis  and  treatment. 
The  decision  also  holds,  as  the  rule  is  here- 
inbefore stated,  that  to  constitute  a  school 
of  medicine  it  -must  have  rules  and  princi- 
ples of  practice  for  the  guidance  of  all  its 
members  as  respects  principles,  diagnosis, 
and  remedies,  which  each  member  is  sup- 
posed to  observe.  That  case  is  cited  and 
quoted  from  approvingly  by  Burgess,  J.,  in 
Longan  v.  Wcltmer,  180  Mo.  322,  64  L.  R.  A. 
969,  103  Am.  St.  Rep.  573,  79  S.  W.,  loc.  cit. 
658,  to  which  reference  will  hereafter  be 
made. 

This  is  the  state  of  adjudication  in  other 
jurisdictions.  It  is  to  the  credit  of  the  gen- 
tlemen of  the  medical  profession  in  thid 
state  that  very  few  cases  of  this  character 
have  heretofore  reached  this  court.  The 
first  case  reported  is  West  v.  Martin,  31  Mo. 
375,  80  Am.  Dec.  107.  It  was  a  suit  for 
damages  for  malpractice.  This  court,  per 
Ewing,  J.,  said:  "Whether  errors  of  judg- 
ment will  or  will  not  make  a  surgeon  liable 
in  a  given  case  depends  not  merely  upon  the 
fact  that  he  may  be  ordinarily  skilful  as 
such,  but  whether  he  has  treated  the  case 
skilfully  or  has  exercised  in  its  [ordinary] 
treatment  such  reasonable  skill  and  dili- 
gence as  is  ordinarily  exercised  in  his  pro- 
fession, for  there  may  be  responsibility 
where  there  is  no  neglect,  if  the  error  of 
judgment  be  so  gross  as  to  be  inconsistent 
with  the  use  of  that  degree  of  skill  that  it 
is  the  duty  of  every  surgeon  to  bring  to  the 
treatment  of  a  case  according  to  the  stand- 
ard indicated."  That  case  did  not  involve 
the  question  now  under  consideration. 

Vanhooser  v.  Berghoff,  90  Mo.  487,  3  S. 
W.  72,  was  a  suit  for  damages  for  malprac- 
tice in  not  using  proper  appliances  to  hold 
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the  limb  in  place,  after  a  dislocation  of  the 
hip  had  been  reduced.  Prior  to  the  treat- 
ment by  the  defendant,  the  plaintiff  had 
been  treated  by  other  doctors  of  the  same 
school  of  medicine  with  the  defendant,  who 
had  tried  to  reduce  the  dislocation  by  "ma- 
nipulation," and  had  failed.  The  defendant 
also  tried  to  reduce  it  by  "manipulation" 
and  failed,  and  then  he  used  pulleys  and 
the  Jarvis  adjuster  to  extend  the  limb  so 
as  to  permit  the  head  of  the  femur  to 
"snap"  into  the  socket.  There  was  no  ques- 
tion about  the  diagnosis  being  correct,  nor 
as  to  the  use  of  the  pulley  and  Jarvis  ad- 
juster, but  the  whole  question  was  as  to 
whether  the  defendant  used  proper  appli- 
ances to  keep  it  in  place.  It  slipped  out  of 
place  after  the  first  operation,  and  a  second 
operation  was  necessary.  There  was  no 
question  as  to  the  different  schools  of  medi- 
cine, as  all  the  experts  belonged  to  the  same 
school  of  medicine  with  the  defendant. 

Wheeler  v.  Bowles,  163  Mo.  398,  63  S. 
W.  675,  was  an  action  for  malpractice  in  re- 
ducing a  dislocation  of  the  shoulder.  The 
instructions  given  stated  the  general  rule  as  . 
to  the  duty  and  liability  of  physicians  and 
surgeons,  which  this  court  quoted  and  ap- 
proved. The  case  did  not  involve  any  dif- 
ference of  schools  of  medicine,  as  the  ex- 
perts all  belonged  to  the  same  school  with 
defendant. 

Longan  v.  Weltmer,  180  Mo.  322,  64  L.  R. 
A.  969,  103  Am.  St.  Rep.  673,  79  S.  W.  655, 
was  a  suit  for  damages  for  malpractice. 
The  defendant  claimed  to  be  a  "magnetic 
healer,"  who  healed  by  a  power  which  he 
alone  possessed.  He  did  not  belong  to  any 
school  of  medicine.  He  objected  to  the  com- 
petency of  physicians  of  the  allopathic 
school.  He  treated  the  plaintiff  for  some  de- 
rangement of  the  stomach  by  placing  the 
plaintiff  on  her  back  on  a  padded  table,  and 
then  put  one  hand  on  her  stomach,  and 
the  other  hand  under  her  knees,  and  bent 
her  so  that  her  knees  touched  her  breast. 
He  then  placed  her  on  her  stomach 
on  the  padded  table,  and  put  his  left 
hand  on  the  small  of  her  back  over  her 
spine,  and  his  right  hand  under  her 
knees,  and  bent  her  legs  up  until  she 
screamed  with  pain.  This  treatment  re- 
sulted in  the  ligaments  connecting  the  back- 
bone and  hipbone  being  ruptured  and  torn, 
and  the  back  and  spine  and  pelvic  organs  be- 
ing permanently  injured.  This  court  quoted 
approvingly  the  decision  of  the  supreme 
court  of  Wisconsin  in  Nelson  v.  Harrington, 
72  Wis.  591,  1  L.  R.  A.  719,  7  Am.  St.  Rep* 
900,  40  N.  W.  228,  and  in  speaking  of  the 
medical  expert  testimony  said:  "While  it 
is  true  that  the  physicians  who  testified  on 
the  part  of  plaintiff  did  not  claim  or  pre- 
tend to  know  anything  about  the  practice  of 
magnetic    healing,    they    were    nevertheless 
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competent,  from  education  and  experience, 
to  testify  whether  the  treatment  which 
plaintiff  underwent  was  proper  in  any  case, 
and  especially  in  her  condition.  Simply  be- 
cause a  person  claims  or  pretends  to  possess 
certain  powers  of  healing  peculiar  to  himself 
is  no  reason  why  other  persons,  who  do  not 
claim  such  powers,  but  who  have  knowledge 
acquired  from  education  and  practice,  are 
not  competent  to  judge  whether  the  treat- 
ment administered  was  negligently  or  care- 
lessly done.  Otherwise  any  nonprofessional 
person  might  undertake  to  treat  a  certain 
disorder,  and  (if  defendant's  position  be 
correct  in  law),  it  mattering  not  how  care- 
lessly or  negligently  his  acts  were  per- 
formed, because,  forsooth,  no  one  could  be 
found  of  the  same  pretensions  to  testify 
with  respect  to  such  treatment,  the  injured 
person  would  be  without  remedy.  The  con- 
tention is,  we  think,  untenable." 

From  the  foregoing  it  will  be  seen  that, 
while  the  prior  decisions  of  this  court  state 
the  general  rules  as  to  the  liability  and 
duties  of  physicians  and  surgeons  substan- 
»  tially  as  they  obtain  in  other  jurisdictions, 
the  precise  question  here  involved  has  not 
undergone  adjudication  by  this  court.  The 
case  is  therefore  one  of  the  first  impression 
in  this  state,  and  its  importance  is  a  suffi- 
cient excuse  for  the  length  of  this  opinion. 
At  the  outset  of  the  discussion  it  is  im- 
portant and  essential  to  note  the  provisions 
of  the  statutes  of  this  state  which  bear  upon 
the  question.  Chapter  128,  Rev.  Stat.  1899, 
relates  to  medicine,  surgery,  and  dentistry. 
Article  1  of  that  chapter  (8  8507)  pro- 
vides: "Every  person  practising  medicine 
and  surgery,  in  any  of  their  departments, 
shall  possess  the  qualifications  required  by 
this  article."  In  brief,  the  qualifications 
are  that  the  person  shall  be  a  graduate  of 
some  legally  chartered  medical  institution 
ir.  good  standing,  of  whatever  school  of  med- 
icine, and  the  person  exhibiting  the  same 
shall  be  licensed  to  practice  by  the  state 
board  of  health,  which  board  is  prohibited 
from  discriminating  against  the  holders  of 
any  diploma  or  license  under  any  system  or 
school  of  medicine.  If  not  such  a  graduate, 
the  person  must  stand  an  examination  be- 
fore the  said  board.  Article  55  of  said  chap- 
ter relates  osteopathy.  Section  8537  pre- 
scribes that  "the  system,  method,  or  science 
of  treating  diseases  of  the  human  body,  com- 
monly known  as  osteopathy,  and  as  taught 
and  practised  by  the  American  School  of 
Osteopathy  of  Kirksville,  Missouri,  is  here- 
by declared  not  to  be  the  practice  of  medi- 
cine and  surgery  within  the  meaning  of  arti- 
cle 1  of  this  chapter,  and  not  subject  to  the 
provisions  of  said  article."  Section  8538  of 
said  article  4  is  as  follows:  "Any  person 
having  a  diploma  regularly  issued  by  the 
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American  School  of  Osteopathy  of  Kirks- 
ville, Missouri,  or  any  other  legally  char- 
tered and  regularly  conducted  School  of  os- 
teopathy, who  shall  have  been  in  personal 
attendance  as  a  student  in  such  school  for  at 
least  four  terms  of  not  less  than  five  months 
each  before  graduation,  shall  be  authorized 
to  treat  diseases  of  the  human  body  accord- 
ing to  such  system,  after  having  filed  such 
diploma  for  record  with  the  clerk  of  the 
county  court  of  the  county  in  which  such 
person  proposes  to  practice ;  and  having  filed 
with  such  clerk  an  affidavit  that  the  diploma 
is  genuine,  and  that  he  or  she  is  the  person  to 
whom  the  same  was  issued  and  that  all  the 
provisions  of  this  article  were  fully  com- 
plied with  before  the  issuing  of  such  di- 
ploma; whereupon  the  clerk  shall  record 
such  diploma  in  a  book  to  be  provided  by 
him  for  that  purpose,  and  shall  indorse  upon 
such  diploma  the  date  of  filing  and  record- 
ing same,  for  which  he  shall  receive  from 
such  person  a  fee  of  $1."  Section  8539  of 
said  article  makes  it  a  misdemeanor  for  any 
person  to  practise  or  use  the  system,  meth- 
od, or  science  of  osteopathy  in  treating 
diseases  of  the  human  body  without  having 
complied  with  said  article.  But  said  sec- 
tion concludes  as  follows:  "Provided,  that 
nothing  in  this  article  shall  be  construed  as 
prohibiting  any  legally  authorized  practi- 
tioner of  medicine  or  surgery  in  this  state 
from  curing  or  relieving  disease,  with  or 
without  drugs,  or  by  any  manipulation  by 
which  any  disease  may  be  cured  or  allevi- 
ated." It  will  thus  be  observed  that  the  po- 
sition of  osteopaths  in  this  state  is  not  only 
anomalous,  but  that  it  is  sui  generis.  An- 
omalous because,  while  it  is  spoken  of  as  a 
system,  method,  or  science,  it  is  yet  declared 
not  to  be  the  practice  of  medicine  and  sur- 
gery in  any  of  its  departments;  and  sui 
generis,  because  osteopaths  are  not  subjected 
to  the  jurisdiction  of  the  state  board  of 
health,  as  all  other  practitioners  of  medicine 
and  surgery  in  any  of  its  departments  are. 
Yet  any  legally  authorized  practitioner  of 
medicine  and  surgery  is  expressly  permitted 
to  cure  or  relieve  diseases  with  or  without 
drugs,  or  by  any  manipulation  by  which  any 
disease  may  be  cured  or  alleviated.  In  other 
words,  osteopaths  are  not  physicians  or  sur- 
geons in  any  of  the  departments  of  medicine 
or  surgery,  but  may  cure  or  relieve  any  dis- 
ease of  the  human  body  according  to  the  sys- 
tem, method,  or  science  as  taught  by  the 
American  School  of  Osteopathy  of  Kirks- 
ville, Missouri,  or  any  other  legally  char- 
tered and  regularly  conducted  school  of  os- 
teopathy. Neither  the  statute  nor  the  record 
in  this  case  shows  what  such  system,  meth- 
od, or  science  is.  The  plaintiff  offered  to 
prove  that  they  use  the  same  text-books  as 
other  schools  of  medicine,  and  also  that  they 
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have  no  fixed  rule  of  practice  for  the  treat- 
ment of  hip- joint  disease,  and  for  the  pur- 
poses of  the  ease  the  trial  court  ruled  that 
such  facta  might  be  considered  as  proved.  On 
their  face  these  two  things  seem  to  be  in- 
consistent, for,  if  osteopaths  teach  the  same 
text-books  as  other  schools  of  medicine  and 
surgery,  it  cannot  be  true  that  they  have 
no  fixed  rule  of  practice  for  the  treatment 
of  hip  disease,  because  such  text-books  of 
other  schools  of  medicine  and  surgery  pre- 
scribe rules  for  the  treatment  of  hip-joint 
disease,  as  the  testimony  in  this  case  clearly 
shows.  If  it  be  true  that  osteopaths  teach 
the  same  text-books  as  other  schools  of  med- 
icine, then  there  can  be  no  reason  why  a 
physician  of  any  other  school  is  not  a  com- 
petent witness  to  express  an  opinion  as  to 
the  correctness  of  the  diagnosis  and  treat- 
ment of  hip  disease  by  an  osteopath,  because 
pro  hao  vice  the  rules  and  practices  of 
both  are  the  same.  On  the  other  hand, 
if  osteopaths  have  no  fixed  rule  of  prac- 
tice for  the  treatment  of  hip  disease 
which  all  must  adhere  to,  then  they  do 
not  constitute  a  school  of  medicine,  and 
fall  in  the  category  spoken  of  in  Nelson 
y.  Harrington,  75  Wis.  591,  1  L.  R.  A.  719. 
7  Am.  St.  Rep.  900,  40  N.  W.  228;  and 
Longan  v.  Weltmer,  180  Mo.  322,  64  L.  R.  A. 
969,  103  Am.  St.  Rep.  573,  79  S.  W.  655, 
and  regular  practitioners  of  medicine  and 
surgery  are  competent  witnesses;  and  it 
may  be  safely  assumed  that  osteopaths 
would  not  willingly  be  so  classed,  nor  is  it 
fair  to  so  class  them  without  more  satisfac- 
tory evidence  than  is  disclosed  by  this  rec- 
ord. It  is  said  that  allopaths  are  "antis" 
and  homeopaths  are  "similias,"  but  that  os- 
teopaths are  neither.  This  may  be  true,  but 
the  terms  relate  rather  to  the  treatment  or 
remedies  employed  to  cure  disease  than  to 
the  diagnosis  of  the  disease.  The  disease  is 
the  same,  no  matter  which  school  of  medi- 
cine the  attending  physician  belongs  to.  And, 
judging  by  the  examination  of  the  witnesses 
in  this  case  and  the  theories  upon  which 
both  parties  tried  this  case,  hip  disease  is 
ascribed  to  the  same  causes,  and  the  diag- 
nosis of  the  case  is  the  same  by  both  osteo- 
paths and  physicians  and  surgeons  of  every 
other  school  of  medicine.  They  may  differ  as 
to  the  proper  treatment  of  the  disease  after 
its  presence  is  ascertained,  but  there  is  no 
difference  as  to  diagnosis.  And  the  same  is 
true  as  to  dislocations.  This  being  so,  there 
is  no  sound  reason  why  a  physician  of  any 
school  should  not  be  a  competent  witness 
to  testify  whether  a  patient  has  hip  disease, 
dislocation,  or  as  to  any  diagnosis  of  any 
disease.  The  bias  or  prejudice  of  one  school 
of  medicine  against  another  cannot  affect 
the  question  of  the  diagnosis,  however  much 
it  might  affect  the  treatment  employed  by 
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the  other  school.  At  least,  this  is  the  com- 
mon sense  of  the  matter,  and  is  the  only 
conclusion  that  is  fairly  deducible  from  the 
testimony  in  this  case,  and  from  the  theories 
upon  which  both  parties  tried  this  case,  and 
from  the  offer  of  the  proof  made  and  treat- 
ed as  proved  at  the  close  of  plaintiff's  case. 

It  therefore  follows  that  the  expert  medi- 
cal witnesses  offered  by  the  plaintiff  were 
competent  to  express  an  opinion  as  to  the 
diagnosis  that  was  made  by  the  defendant  of 
the  plaintiff's  trouble,  as  related  by  the  lay 
witnesses,  to  wit,  that  she  had  partial  dis- 
location of  the  hip  joint,  and  did  not  have 
hip  disease,  and  also  competent  to  testify  as 
to  any  scientific  fact  that  is,  or  ought  to  be, 
known  to  every  physician  and  surgeon  of 
every  school  or  system;  but  they  were  not 
competent  to  express  an  opinion  as  to  the 
treatment  of  the  plaintiff  by  the  defendant, 
unless  it  should  appear  that  both  the 
schools  to  which  the  witnesses  and  the  de- 
fendant belonged  employed  the  same  treat- 
ment. This  seems  the  safest  rule  to  adopt 
in  such  cases,  and  the  one  least  liable  to 
cause  injury  or  injustice  to  either  party. 
It  must  be  borne  in  mind,  however,  that  only 
the  plaintiff's  side  of  this  case  is  before  the 
court,  and  that  the  defendant  has  not  shown 
his  side  of  it,  except  as  his  cross-exami- 
nation of  the  plaintiff's  witnesses  indicates 
it. 

For  these  reasons  the  judgment  of  the  Cir- 
cuit Court  is  reversed,  and  the  cause  re- 
manded to  be  tried  in  accordance  herewith. 

All  concur. 

Petition  for  rehearing  denied  March  15. 
1905. 


Ed  SMITH,  Respt.y 

v, 

VERNON  COUNTY,  Appt, 

(188  Mo.  501.) 

1.  A    reward    offered   by   a    county    for 
the  arrest  and  conviction  of  a  felon 

Is  earned  by  arresting  and  delivering  him  to 
the  proper  officers,  and  attending  as  a  witness 
at  the  trial,  which  results  in  a  conviction. 


Notb. — As  to  right  to  reward  offered  for  "the 
arrest  and  conviction*'  of  the  perpetrator  of  a 
crime,  of  one  who  has  secured  the  arrest  and 
conviction  through  the  proper  officers,  though 
he  did  not  make  the  arrest  himself,  see,  In 
this  series,  Haskell  v.  Davidson,  42  L.  R.  A. 
155. 

As  to  right  of  police  officer  to  recover  reward 
offered  for  arrest  of  offender,  see  also,  In  this 
series,  Morris  v.  Kassllng,  11  L.  R.  A.  398, 
and  note;  Lees  v.  Colgan,  40  L.  R.  A.  355; 
Smitha  v.  Gentry,  42  L.  R.  A.  302 ;  and  Hogan 
v.  Stophlet,  44  L.  R.  A.  809. 
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although  the  prosecution  Is  by  the  county  offi- 
cers, and  not  by  the  claimant,  where  the 
authority  to  offer  the  reward  is  limited  to 
arrest  and  apprehension. 

2.  That  one  claiming;  a  reward  for  ar- 
rest off  a  felon  was  paid  his  witness 
fees  at  the  trial  does  not  deprive  him  of  the 
right  to  the  reward. 

8,  A  police  officer  is  not,  by  reason  of 
the  fact  that  he  is  in  the  linblie  serv- 
ice, prevented  from  claiming  a  re- 
ward offered  by  the  authorities  of  another 
state  for  the  apprehension  of  the  ptrpetra- 
tor  of  a  crime  committed  there,  where,  in 
order  to  do  so,  he  goes  out  of  h's  own  juris- 
diction, and  acts  In  his  character  of  private 
detective. 

4.  To  be  entitled  to  a  reward  one  must 
act  with  a  knowledge  of,  and  in  reliance  upon, 
It. 

(May  24,  1995.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Vernon  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  a  reward  which  had  been  offered 
for  the  arrest  of  a  felon.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  J.  King,  for  appellant: 

There  was  no  evidence  offered  at  the 
trial  tending  to  show  that  plaintiff  com- 
plied with  the  conditions  of  the  reward,  and 
the  service  rendered  by  plaintiff  in  making 
the  arrest  of  Johnson  was  rendered  prior 
to  the  reward  being  offered  by  Vernon 
county. 

Sanderson  v.  Lane,  43  Mo.  App.  158; 
Love  joy  v.  Atchison,  T.  d  S.  F.  R.  Co.  53 
Mo.  App.  386;  Shuey  v.  United  States,  92 
U.  S.  77,  23  L.  ed.  699. 

A  public  officer  ought  not  to  take  money 
for  doing  his  duty.  Therefore  a  police  of- 
ficer cannot  recover  a  reward  for  the  ar- 
rest of  an  offender  when  it  is  his  duty,  as 
such  officer,  to  make  such  arrest. 

Thornton  v.  Missouri  P.  R.  Co.  42  Mo. 
App.  58 ;  Kick  v.  Merry,  23  Mo.  72,  66  Am. 
Dec.  658;  Oilmore  v.  Lewis,  12  Ohio,  281. 

Messrs.  Soott  ft  Bowker,  for  respond- 
ent: 

A  public  officer  may  accept  a  reward  for 
acts  or  services  which  are  not  within  the 
scope  of  his  duties,  such  as  arresting  of- 
fenders for  crimes  that  are  committed  in 
other  states,  and  not  within  his  jurisdiction. 

24  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  953; 
Russell  v.  Stewart,  44  Vt.  170;  Oregg  v. 
Pierce,  53  Barb.  387;  Brown  v.  Godfrey,  33 
Vt.  120;  Morrell  v.  Quarles,  35  Ala.  644; 
Bronnenberg  v.  Coburn,  110  Ind.  169,  11 
N.  E.  29. 

Substantial  performance  of  the  offer  of 
reward  is  sufficient. 

24  Am.  &  Eng.  Enc.  Law,  2d.  ed.  pp.  955, 
956. 

Knowledge  of  the  offer  of  the  reward  is 
not  essential  to  recovery. 
70  L.  R.  A. 


24  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  957; 
Drummond  v.  United  States,  35  Ct.  CI.  356; 
Williams  v.  Carwardine,  4  Barn.  &  Ad.  621 ; 
Neville  v.  Kelly,  12  C.  B.  N.  S.  740;  Eagle 
v.  Smith,  4  Houst.  (Del.)  293;  Everman  v. 
Hyman,  3  Ind.  App.  459 ;  Auditor  v.  Ballard, 
9  Bush,  572,  15  Am.  Rep.  728;  Russell  v. 
Stewart,  44  Vt.  170;  Reif  v.  Paige,  55  Wis. 
496,  42  Am.  Rep.  731,  13  N.  W.  473. 


J.,  delivered  the  opinion  of  the 
court: 

This  cause  comes  here  by  virtue  of  article 
6  of  the  state  Constitution,  as  amended  in 
1884.  See  §  5  of  said  amendment.  Lying 
in  small  compass,  few,  simple,  and  sub- 
stantially agreed  to,  the  record  facts  are 
as  follows:  Smith  on  the  14th  day  of 
July,  1901,  was  a  member  of  the  police 
force  of  Council  Bluffs,  Iowa,  and  there  is 
evidence  indicating  that  he  was  also  at  the 
time  engaged  in  the  detective  business  along 
lines  not  covered  by  his  official  duties  as 
such  policeman.  On  the  3d  day  of  July, 
1901,  A.  D.  Paxton  was  murdered  in  Vernon 
county,  Missouri,  by  one  Alva  Johnson,  who 
fled  the  country  and  became  a  fugitive  from 
justice.  At  some  time  undisclosed  by  the 
record,  but  between  said  date  and  the  15th 
of  July,  the  state  of  Missouri  offered  a  re- 
ward for  his  capture.  On  the  15th  day  of 
July,  1901,  appellant  county  through  its 
county  court  offered  a  similar  reward  in 
the  following  terms:  "The  county  court  of 
Vernon  county,  Missouri,  hereby  offers  a 
reward  of  $100.00  for  the  apprehension  and 
conviction  of  the  murderer  of  A.  D.  Paxton, 
which  occurred  on  July  3,  1901."  This  of- 
fer was  published  by  being  spread  on  record. 
On  the  day  before  this  offer,  to  wit,  on  Sun- 
day, the  14th  day  of  July,  Smith  became 
aware  of  the  receipt  of  a  letter  for  Alva 
Johnson  at  the  postoffice  at  Council  Bluffs. 
The  record  is  silent  as  to  how  he  became 
aware  of  the  fact  that  a  murder  had  been 
committed  in  Vernon  county,  or  that  there 
was  any  ground  for  connecting  Johnson  with 
the  commission  of  that  crime.  Johnson,  it 
seems,  had  sent  to  the  Council  Bluffs  post- 
office  by  a  messenger  for  his  mail,  and 
Smith  learned  of  his  whereabouts  at  a  dis- 
tant point  in  the  country  by  the  inquiries 
and  disclosures  of  the  messenger.  Armed 
with  this  information,  on  his  own  initiative 
he  went  14  miles  into  the  country,  found 
Johnson  on  a  farm,  took  him  into  custody 
on  suspicion  (without  a  warrant  so  far  as 
the  record  discloses),  and  caused  him  to  be 
confined  in  the  city  jail  at  Council  Bluffs 
and  held  pending  inquiry.  For  some  cause 
not  disclosed,  on  the  afternoon  of  the  next 
day,  the  15th,  he  telephoned  the  sheriff  of 
Vernon  county,  and  through  him  was  in- 
formed that  Johnson  was  wanted,  and  on 
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what  account.  On  hearing  Johnson  was  in 
custody,  and  acting  alone  on  the  strength 
of  information  derived  from  Smith  and  the 
arrest  made  by  him,  the  said  sheriff,  on  the 
night  of  July  15th,  was  induced  thereby 
to  go  to  Council  Bluffs,  and  on  the  next  day, 
or  the  one  after  that,  identified  Johnson, 
and  thereupon  Smith  turned  over  his  pris- 
oner for  the  purpose  of  having  him  taken 
to  Missouri  and  prosecuted  for  the  Paxton 
murder.  Thereat  said  sheriff  brought  John- 
son to  Vernon  county,  where,  on  the  19th  of 
July,  a  warrant  was  procured  to  be  issued 
and  served  upon  Johnson.  On  the  same  day 
an  information  was  filed  in  the  Vernon  cir- 
cuit court  charging  Johnson  with  murder  in 
the  first  degree.  In  the  following  Octo- 
ber he  was  tried  and  convicted  of  a  degree 
of  manslaughter  on  said  information,  Smith 
attending  as  a  witness,  testifying  against 
him,  and  claiming,  and  afterwards  receiv- 
ing, witness  fees  for  his  attendance;  and 
this  conviction   remains   unappealed   from. 

The  record  is  silent  as  to  the  date  Smith 
became  aware  that  the  county,  as  well  as 
the  state,  had  offered  a  reward.  It  is  cer- 
tain the  Vernon  county  sheriff,  though  he 
knew  of  the  state  reward  prior  to  his  Iowa 
trip,  did  not  know  of  the  county  reward 
until  after  his  return  to  Vernon  county 
with  Johnson,  and  therefore  could  not  have 
disclosed  the  latter  fact  to  Smith  when  in 
Iowa,  and  there  is  nothing  in  the  record 
showing  that  Smith  knew  of  the  reward  in 
question  until  some  time  after  he  turned 
over  his  prisoner.  Smith  claimed,  and  was 
paid,  the  state  reward.  The  county  court 
refused  payment.  On  such  refusal  Smith 
sued,  and,  on  proof  of  facts  above  outlined, 
the  court  below  gave  judgment  for  him ;  the 
county  appealing.  At  the  trial  plaintiff 
asked  the  court  to  declare  the  law  to  be 
that  on  the  facts  proved  he  was  entitled 
to  recover,  and  defendant  asked  the  court 
to  declare  the  law  to  be  the  converse.  The 
court  gave  plaintiff's  and  refused  defend- 
ant's instruction.  In  this  court  appellant 
insists  the  cause  should  be  reversed  because 
(1)  the  evidence  failed  to  show  that  re- 
spondent had  complied  with  the  conditions 
of  the  reward  offered  by  the  county;  (2) 
because  plaintiff  was  a  police  officer  at  the 
time,  and  was  not  entitled  to  a  reward  for 
the  performance  of  his  duty;  and  (3)  be- 
cause the  apprehension  of  Johnson  was  prior 
to  the  offer,  without  a  knowledge  and  not 
made  on  the  faith  of  the  reward  by  the 
county.    Of  these  in  their  order. 

1.  To  be  entitled  to  recovery,  one  claim- 
ing a  reward  for  the  return  of  lost  or  stolen 
goods,  or  the  mere  apprehension,  or  the  ap- 
prehension and  conviction,  of  a  criminal,  or 
for  information  leading  to  either,  must  es- 
tablish his  substantial  compliance  with  all 
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the  conditions  of  the  offer  of  reward.    Love- 
joy  v.  Atchison,  T.  d  8.  F.  R.  Co.  63  Mo.  App. 
386,  and  cases  cited ;  Shuey  v.  United  States, 
92  U.  S.  73,  23  L.  ed.  697;  Ralls  County  v. 
Stephens,  104  Mo.  App.  115,  78  S.  W.  291. 
But,  conceding  the  foregoing  fundamental 
proposition,    there    would    seem   to   be    no 
merit    in    appellant's    contention,    for    the 
reasons  following:     The  statute  authorizing 
a  county  court  to  offer  and  pay  a  reward 
reads  as  follows    (Mo.  Rev.  Stat.   1899,  8 
2474) :  "Whenever  the  county  court  of  any 
county  in  this   state,  or  any  two  judges 
thereof  in  vacation,  shall  be  satisfied  that 
any    felony    has   been    committed    in    said 
county,  such  court  or  judges  may,  at  their 
discretion,  offer  a  standing  reward  of  not 
exceeding  $500   for  the   apprehension   and 
arrest  of  the  person  or  persons  committing 
the  same,  which  reward  shall  be  paid  out 
of  the  county  treasury;  but  in  no  instance 
shall  any  reward    ...    be  paid  to  any 
person  who  may  be  entitled  thereto  until 
final  conviction  of  the  defendant."    Start- 
ing out  with  the  assumptions  (1)  that  the 
county  court  had  no  power  to  offer  a  reward 
for  the  arrest  and  conviction  of  a  felon,  ex- 
cept such  as  may  be  found  in  the  statute 
(24  Am.  &  Eng.  Enc.  Law,  pp.  944,  945). 
and   that    (2)    stfoh   county   court   had  no 
power  to  go  beyond  and  enlarge  the  terms 
of  the  statute  in  an  offer  of  a  reward  for  the 
arrest  of  one  committing  a  felony,  it  will 
be  seen  that  the  statute  is  a  warrant  of  au- 
thority to  the  county  court  to  offer  a  cer- 
tain kind  of  a  reward,  to  wit,  a  reward 
"for  the  apprehension  and  arrest  of  the  per- 
son or  persons  committing  the  same;"  the 
word  "apprehension"  and  the  word  "arrest" 
having    been    construed    by    this    court    in 
Cummings  v.  Clinton  County,  181  Mo.  162, 
79  S.  W.  1127,  to  be  interchangeable  terms, 
"arrest"  meaning  the  same  as  "apprehen- 
sion."   It  will  be  seen,  further,  the  statute 
does  not  contemplate  that  the  party  appre- 
hending or  arresting  a  felon  had  the  duty 
resting  on  his  shoulders  of  not  only  turn- 
ing the  criminal  over  to  the  law,  but  also  of 
convicting  him.       The  duty  of  conviction, 
after  the  felon  is  produced,  is  left  by  the 
statute  where  reason  and  law  place  it,  in 
so  far  as  a  county   reward  is  concerned; 
that  is  to  say,  upon  the  proper  officers,  in 
the  proper  court,  and  with  the  proper  in- 
strumentalities   all    under    the    wise    safe- 
guards of  the  law.     Thornton  v.  Missouri 
P.  R.  Co.  42  Mo.  App.,   loo.  oit.  64.    The 
ends   of   justice,   however,   are   reached   by 
the   proviso   in   the   statute    to   the   effect 
that  such  reward  shall  not  be  paid  out  of 
the  county  treasury  until  after  the  final  con- 
viction.   This  proviso  not  only  protects  the 
state  from  imposition,  but  it  compels  the 
surrender  of  the  prisoner  after  his  appre- 
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hension,  stimulates  the  interest  of  the  re- 
ward claimant  in  the  prosecution,  tends 
to  secure  his  testimony  as  a  witness  if  he 
possess  any  knowledge  advantageous  to  the 
state,  and,  going  beyond  a  bare  arrest,  it 
tends  to  produce  the  ultimate  result  aimed 
at,  to  wit,  a  conviction. 

When  Vernon  county  offered  a  reward,  as 
it  did,  "for  the  apprehension  and  conviction" 
of  the  murderer  of  A.  D.  Paxton,  it  is  not 
fair  to  conclude  that  the  word  "conviction," 
used  in  the  offer,  was  used  in  any  other 
sense  or  for  any  other  purpose  than  that 
contemplated  by  the  statute  itself;  and  this 
results  because,  in  the  absence  of  control- 
ling facts  showing  a  contrary  intent,  the 
offer  made  by  the  court  ought  to  be  pre- 
sumed to  have  been  intended  to  be  in  strict 
compliance  with  the  grant  of  power  in  the 
statute,  and  not  otherwise.  Construing  the 
offer  and  the  statute  together,  and  reading 
the  statute  into  the  offer,  the  offer  means, 
in  effect,  that  for  the  apprehension  of  the 
murderer  of  Paxton  the  county  court  will 
pay-  $100,  but  not  until  alter  "final  con- 
viction of  the  defendant."  Did  respondent 
comply  with  the  terms  of  such  offer,  ex- 
cluding for  the  moment  his  acting  on  the 
faith  thereof?  We  think  he  did.  It  is  un- 
disputed that  he  apprehended  the  murderer 
unaided,  on  his  own  initiative,  at  his  own 
expense  and  hazard,  and  put  him  in  the 
hands  of  justice.  It  is  undisputed  that  he 
took  proper  interest  in  the  prosecution, 
that  he  attended  the  trial  in  a  distant 
state,  where  he  was  under  no  legal  obliga- 
tion to  go,  and  where  his  attendance  could 
not  be  obtained  by  compulsory  process, 
that  he  contributed  to  the  conviction  by 
furnishing  all  the  facts  within  his  knowl- 
edge as  a  witness  and  that  a  final  convic- 
tion resulted. 

The  contention  of  appellant  that  Smith 
was  paid  his  witness  fees  is  of  no  signifi- 
cance. Whether  these  fees  amounted  to  his 
outlay,  we  know  not,  nor  does  it  matter. 
There  is  no  provision  of  law  to  the  effect 
that  a  reward  claimant  may  not,  nor  does 
it  at  first  blush  seem  contra  bonoa  mores 
that  he  may  claim  and  be  paid  witness  fees 
without  thereby  militating  against  his  right 
to  an  offered  reward.  The  statute  offers 
his  fees;  the  statute  likewise  provides  for 
the  reward;  both  offers  spring  from  the 
same  source,  are  of  equal  dignity,  are  not  in- 
consistent, and  why  Bhould  they  not  be  si- 
multaneously operative  ?  There  is  a  class  of 
cases,  where  rewards  are  offered  by  private 
individuals  for  the  conviction  of  criminals, 
in  which  courts  have  laid  stress  upon  the 
failure  of  the  reward  claimant  to  take  active 
steps  to  procure  a  conviction,  in  some  in- 
stances by  not  employing  counsel  to  prose- 
cute by  not  swearing  out- a  warrant,  by  ly- 
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ing  by  and  not  assuming  the  necessary  bur- 
dens  of  a  prosecution,  etc. ;  but  such  cases,  of 
which  Love  joy  v.  Atchison,  T.  d  8,  F.  R.  Co. 
53  Mo.  App.  386,  is  a  sample,  do  not  lay 
down  a  doctrine  that  ought  to  be  applied 
with  rigor  to  a  case  like  the  one  at  bar, 
where  the  right  to  offer  a  reward  is  bot- 
tomed on  a  statute,  and  where  the  terms 
actually  offered  can  be  harmonized  with 
the  terms  set  forth  in  the  statute,  and  which 
statute  lays  no  duty  upon  the  reward  claim- 
ant to  prosecute  or  convict,  other  than  his 
implied  duty  of  aiding  in  a  reasonable  way 
by  frank  disclosures  of  all  facts  and  as  a 
witness  at  the  beck  and  call  of  the  state. 

It  results  from  these  views  that  appel- 
lant's first  contention,  to  wit,  that  respon- 
dent did  not  comply  with  the  terms  of  the 
offer  of  reward   must  be  disallowed. 

2.  Does  respondent's  official  position  de- 
feat recovery?  At  common  law  it  was  uni- 
formly held  that  a  promise  to  pay  an  ex- 
trastatutory  compensation  to  a  public  of- 
ficer for  the  performance  of  his  legal  duty 
could  not  be  enforced.  Such  contract  was 
void  as  against  public  policy.  Some  adju- 
dications put  it  this  way:  Actions  founded 
on  promises  for  extrastatutory  compensa- 
tions are  scandalous  and  shameful,  and 
officers  on  whom  the  law  casts  a  duty  to 
ferret  out  crime,  hunt  down  the  offenders, 
and  bring  them  to  public  justice,  must  be 
content  with  legal  fees,  seasoned,  possibly, 
by  a  dash  of  sentimental  satisfaction  aris- 
ing from  the  contemplation  of  the  fact 
that  they  have  done  the  state  some  serv- 
ice. By  other  courts  such  contracts  have 
been  out  on  the  foot  of  oppression  and  ex- 
tortion. Serjeant  Hawkins,  in  his  Pleas 
of  the  Crown  (1  Hawk.  P.  C.  chap.  68,  $ 
4),  states  his  views  as  follows:  "Also  it 
having  been  found  by  experience  that  gen- 
erally it  is  vain  to  expect  that  any  officers 
who  depend  upon  a  known  fixed  salary, 
without  having  any  immediate  benefit  from 
any  particular  instances  of  their  duty, 
should  be  so  ready  in  undertaking  or  dili- 
gent in  executing  them  as  they  would  be  if 
they  were  to  have  a  present  advantage  from 
them,  it  hath  been  thought  expedient  to  per- 
mit them  to  take  certain  fees  in  many  cases; 
but  it  is  certain  that  they  are  guilty  of 
extortion  if  they  take  anything  more.  Also 
it  hath  been  resolved  that  a  promise  to  pay 
them  money  for  the  doing  of  a  thing  which 
the  law  will  not  suffer  them  to  take  any- 
thing for  is  merely  void,  however  freely 
and  voluntarily  it  may  appear  to  have 
been  made;  for,  if  once  it  should  be  al- 
lowed that  such  promises  could  maintain  an 
action,  the  people  would  quickly  be  given  to 
understand  how  kindly  they  would  be  taken, 
and  happy  would  that  man  be  who  could 
have  his  business  well  done  without  them." 
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The  reasons  thus  aptly  put  by  Hawkins  are 
soothing  to  the  legal  mind,  have  been 
adopted  by  standard  text  writers,  and 
commanded  an  indorsement  from  the  strong 
pen  of  Judge  Scott,  Kick  v.  Merry,  23  Mo. 
72,  66  Am.  Dec.  658,  and  the  rule  itself, 
to  promote  health  in  the  body  politic,  ought 
to  be  sustained  in  undiminished  vigor. 
Nevertheless,  in  applying  it,  discrimination 
should  be  used  to  fit  it  only  to  a  case 
within  the  common  sense  of  the  thing,  and 
where  the  benefit  will  be  advanced  and  the 
mischief  retarded.  The  mischief  struck  at  is 
obvious;  and  a  public  officer,  under  a 
bounden  oath  to  perform  a  certain  official 
duty,  for  the  performance  of  which  a  legal 
fee  or  salary  is  provided  by  law,  is  the 
character  of  person  within  the  spirit  and 
letter  of  the  rule. 

In  this  case,  not  only  does  the  evidence 
indicate  that  Smith  was  carrying  on  the 
business  of  a  detective  on  his  own  hook,  as 
well  as  performing  the  duties  of  police- 
man of  Council  Bluffs,  but,  even  if  the 
service  performed  by  him  be  referred  solely 
to  his  character  as  a  policeman,  what  pres- 
ent, legal  duty  devolved  upon  him  as  a 
municipal  officer  of  Council  Bluffs  to  ferret 
out  and  hunt  down  an  escaped  Missouri 
murderer,  hid  in  the  obscurity  of  the 
country  miles  distant  from  that  town  T  Ap- 
pellant's counsel  has  pointed  out  no  such 
duty  and  there  is  none  within  our  ken.  To 
the  contrary,  the  performance  of  that  service 
may  well  be  placed  without  the  duty  pre- 
scribed by  law  for  a  domestic  policeman 
(though  that  question  is  not  in  this  case), 
let  alone  one  of  a  foreign  jurisdiction. 
Bronnenberg  v.  Coburn,  110  Ind.,  loc.  cit. 
174,  11  N.  E.  29.  What  pay  in  legal  fees 
is  vouchsafed  by  the  statutes  of  Iowa  or 
the  ordinance  of  Council  Bluffs  for  the  per- 
formance of  such  extraordinary  service  as 
Smith  rendered  under  this  record?  None  is 
contended  for.  Those  services  were  prompt, 
intelligent,  and  so  peculiar  as  to  bespeak 
recognition  and  bounty,  if  an  award  of 
bounty  can  be  made  without  doing  violence 
to  recognized  legal  principles;  for  instance, 
without  a  warrant,  on  mere  suspicion,  John- 
son was  arrested  and  held  in  custody,  and 
without  requisition  papers,  through  the 
aid  of  Smith,  he  was  brought  from  Iowa 
to  this  state.  There  was  a  hazard  here, 
had  the  suspicion  been  unfounded  or  the 
result  fallen  short  of  a  conviction,  for  vex- 
atious suits,  and  we  cannot  conceive  how 
this  personal  hazard  in  the  arrest  and  ex- 
penses incurred  in  and  about  this  service 
aroee  as  his  due  to  the  commonwealth  of 
Missouri,  or  how  they  came  within  the 
mandate  of  his  official  oath,  or  within  the 
solatium  of  his  official  salary  or  the  fees 
provided  by  his  master,  the  state  of  Iowa 
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and  the  municipality  of  Council  Bluffs.  So 
that,  not  coming  within  the  reason  of  the 
rule,  we  are  unwilling  to  hold  that  the  mere 
fact  of  his  being  a  policeman  in  a  foreign 
jurisdiction  should  deny  him  the  right  to 
claim  the  reward  in  question.  While  there 
are  cases  out  of  line  with  these  views,  yet 
our  holding  is  believed  to  be  sustained  by 
the  greater  weight  of  the  well-reasoned-out 
cases  {Cornwell  v.  St.  Louis  Transit  Co. 
100  Mo.  App.  258,  73  S.  W.  305;  24  Am. 
&  Eng.  Enc  Law,  2d  ed.  p.  953  and  cases 
cited)  and  by  the  books  generally  (Throop. 
Pub.  Off.  chap.  20;  Wood,  Mast.  &  S.  2d 
ed.  $  170). 

3.  This  brings  us  to  the  consideration  of 
the  last  and  most  serious  question  in  the 
case  viz.:  The  offer  of  a  reward  by  Vernon 
county  was  made  the  day  after  the  appre- 
hension of  Johnson,  was  made  without  the 
knowledge  by  respondent  of,  and,  so  far  as 
shown  by  the  record,  without  reliance  on. 
the  reward  sued  for.  On  such  state  of 
facts  appellant  bases  the  insistence  there 
can  be  no  recovery.  The  cases  are  in  hope- 
less conflict  on  this  question.  On  the  one 
side  is  a  line  holding  to  the  theory  that 
knowledge  of  the  offer  of  a  reward  is  not 
necessary.  The  reasoning  of  this  line  of 
cases  is  felicitously  expressed  in  Auditor  v. 
Ballard,  9  Bush,  572,  15  Am.  Rep.  728. 
thus:  "But  it  is  said  that  the  appellee  is 
not  entitled  to  the  reward  because  he  did 
not  know,  at  the  time  he  arrested  the  fugi- 
tive and  delivered  him  to  the  jailer,  that 
one  had  been  offered,  and  therefore  the  serv- 
ices could  not  have  been  performed  in 
consideration  of  the  reward.  If  the  offer 
was  made  in  good  faith,  why  should  the 
state  inquire  whether  appellee  knew  that 
it  had  been  made?  Would  the  benefit  to  the 
state  be  diminished  by  a  discovery  of  the 
fact  that  the  appellee,  instead  of  acting 
from  mercenary  motives,  had  been  actuated 
solely  by  a  desire  to  prevent  the  escape 
of  a  fugitive  and  to  bring  a  felon  to  trial? 
And  is  it  not  well  that  all  may  know  that 
whoever  in  the  community  has  it  in  his 
power  to  prevent  the  final  escape  of  a  fugi- 
tive from  justice,  and  does  prevent  it,  not 
only  performs  a  virtuous  service,  but  will 
entitle  himself  to  Buch  reward  as  may  be 
offered  therefor  ?"  To  the  same  effect  are 
Dawkins  v.  Sappington,  26  Ind.  199;  Eagle 
V.  Smith,  4  Houst.  (Del.)  293;  Drummond 
v.  Unitd  States,  35  Ct.  CI.  356;  Russell  v. 
Stewart,  44  \t.  170.  This  is  also  the  doc- 
trine of  the  English  courts.  Williams  v. 
Carwardine,  4  Barn.  &  Ad.  621;  Neville  v. 
Kelly,  12  C.  B.  N.  S.  740.  On  the  other 
hand  is  a  line  of  cases  holding  that  knowl- 
edge of  the  offer  and  a  resulting  reliance  up- 
on it  in  performing  services  are  essential 
elements  in  the  recovery  of  a  reward.    This 
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line  of  cases  is  based  on  the  theory,  every- 
where recognized,  that  an  offer  of  a  reward 
is  the  same  as  any  other  contractual  offer, 
and  must  be  known  and  accepted  by  being 
acted  upon.  If  the  promise  of  a  reward  is 
to  be  brought,  as  seems  sensible,  within 
the  classification  of  a  contract,  it  is  im- 
possible to  see  how  any  other  conclusion 
can  be  logically  arrived  at;  for  in  every 
contract  there  must  be  an  aggregatio  men- 
Hum,  and  how  can  a  meeting  of  minds 
exist  without  the  acceptance  of  an  offer, 
express  or  implied,  or  arising,  at  least,  from 
some  fiction  of  law?  That  the  absence  of 
knowledge  of  the  offer  and  the  absence  of 
performance  of  services  on  the  faith  of  the 
offer  are  barriers  to  recovery  Is  reasoned 
out  on  principle  by  a  philosophical  writer, 
Dr.  Wharton  ( 1  Wharton,  Contr.  pp.  50  et 
seq.),  by  Story,  (1  Story,  Contr.  5th  ed.  § 
493)  and  other  authors,  and  is  the  doctrine 
of  many  courts  of  last  resort  (Williams  v. 
West  Chicago  Street  R.  Co.  191  111.  610,  85 
Am.  St.  Rep.  278,  61  N.  E.  456;  Howland  v. 
hounds,  51  N.  Y.  607,  10  Am.  Rep.  654; 
Stamper  v.  Temple,  6  Humph.  113,  44  Am. 
Dec  296;  Abel  v.  Pembroke,  61  N.  H.  357; 
Wilson  V.  Stump,  103  Cal.  255,  42  Am.  St. 
Rep.  Ill,  37  Pac.  151;  Hewitt  v.  Anderson, 
56  Cal.  476,  38  Am.  Rep.  65),  and  is  within 
the  rationale  of  other  cases,  where  the  point 
was  not  directly  involved. 

The  question  in  this  state  is  somewhat 
open,  but  the  dicta  of  our  courts  show  the 
trend  of  the  Missouri  judicial  mind  to  be 
towards  the  latter  view.  For  example,  in 
Cummings  v.  Clinton  County,  181  Mo.  loo. 
cit.  167,  79  S.  W.  1127,  Burgess,  J.,  com- 
ments on  plaintiff's  knowledge  of  the  offer 
of  the  reward  and  his  performance  of  serv- 
ice upon  the  faith  of  the  offer.  Ralls 
County  v.  Stephens,  104  Mo.  App.  115,  78  S. 
W.  291,  was  a  case  in  which  the  reward 
was  paid  into  court  and  the  contest  was  be- 
tween rival  claimants,  Stephens,  Carter,  and 
Testerman,  interpleaders.  The  reward  be- 
ing adjudged  to  Stephens,  Testerman  acqui- 
esced and  Carter  appealed.  While  the  con- 
troversy between  Stephens  and  Carter  rode 
off  on  the  theory  that,  although  Carter  ar- 
rested the  fugitive,  he  did  so  as  the  agent  of 
Stephens,  yet,  arguendo,  the  court  com- 
mented on  Stephens'  knowledge  of  the 
offer,  and  on  the  fact  that  the  services 
were  rendered  by  him  on  the  faith  thereof, 
while  Carter  was  ignorant  of  the  offer. 
This  case  amounts  to  an  adjudication  that, 
as  between  two  persons  claiming  a  reward, 
the  one  who  knew  of  the  offer,  performed 
services  on  the  faith  of  it,  and  procured 
the  other  to  make  the  arrest,  had  a  better 
title  to  the  reward  than  the  one  who  actually 
made  the  arrest,  not  knowing  or  relying  on 
the  reward.  In  Sanderson  v.  Lane,  43  Mo. 
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App.  158,  S.  bought  a  stolen  horse.  L.,  a 
city  marshal,  knowing  of  a  reward,  went  to 
the  house  of  S.  in  his  absence,  informed  the 
brother  of  S.  that  the  horse  was  stolen, 
pointed  it  out,  and  said  that  he  had  come 
for  it,  paid  $4  for  the  keeping  of  the 
horse,  took  it  away,  delivered  it  to  the 
owner,  and  received  the  reward.  Neither  S. 
nor  his  brother  knew  of  the  offer  of  reward. 
S.  sued  L.  for  the  reward,  recovered  below, 
and  L.  appealed.  The  judgment  was  re- 
versed, upon  the  ground  that  plaintiff 
neither  knew  of  the  reward,  nor  did  he 
return  the  horse.  It  would  serve  no  useful 
purpose  to  seek  to  disturb  the  reasoning  of 
the  foregoing  cases,  which  seems  to  be  in 
line  with  the  better  American  doctrine, 
although,  if  the  question  was  entirely  res 
integra,  we  might  be  inclined  to  adopt  the 
persuasive  reasoning  of  Auditor  v.  Ballard, 
9  Bush,  572,   15  Am.  Rep.  728. 

We  lay  no  stress  upon  the  mere  fact  that 
respondent  made  the  arrest  before  the  re- 
ward was  offered,  and  this  is  so  because  it 
appears  from  the  record  that  the  prisoner 
was  not  delivered  over  until  after  the  15th 
of  July*  the  date  of  the  offer  of  the  county 
reward.  The  state  of  Missouri  was  inter- 
ested in  a  result,  and  not  in  a  bare  arrest. 
The  delivery  of  the  prisoner  was  a  necessary 
step  for  respondent  to  take  before  his  serv- 
ices, which  commenced  with  the  arrest,  were 
so  far  consummated  that  the  result  aimed 
at,  to  wit,  a  conviction,  could  be  attained; 
in  other  words,  the  bare  arrest  was  prior  to 
the  offer,  but  was  consummated  by  a  deliv- 
ery after  the  offer.  This  might  be  well 
enough,  were  it  not  for  the  trouble  arising 
from  the  fact  that,  even  when  the  delivery 
of  the  prisoner  to  the  officer  occurred,  re- 
spondent, so  far  as  this  record  speaks,  was 
in  ignorance  of  the  offer  of  a  county  reward, 
and  did  not  perform  that  portion  of  his 
services  in  reliance  on  such  offer;  nor  is 
there  any  averment  of  the  petition  directed 
to  such  fact.  It  has  not  escaped  us  that 
respondent  contends  he  "asked  an  officer  of 
Vernon  county,  at  the  time  he  performed 
the  service,  about  the  reward,  showing  clear- 
ly an  intention  to  claim  the  reward,  if 
there  was  any,  for  the  services  he  per- 
formed." Nor  has  it  escaped  us  that  re- 
spondent further  contends  "the  agent  of 
the  county  misinformed  him  in  regard  to  the 
reward."  These  contentions  of  respondent 
find  no  support  in  the  testimony,  and, 
since  he  was  not  called  upon  to  testify, 
they  may  be  an  echo  of  facts  existing 
dehors  the  record,  and  which  may  be  sup- 
plied at  a  retrial.  The  petition  is  defective 
in  not  averring  a  knowledge  of  and  a  reliance 
upon  the  reward  as  a  consideration  for  the 
services  of  respondent.  The  proof  is  want- 
ing upon  this  essential  element  in  the  case. 
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It  is  possible  that  on  an  amended  petition 
and  at  a  retrial  the  deficiency  may  be  sup- 
plied. 

The  cause  is  accordingly  reversed  and  re- 
manded, with  leave  to  respondent  to  amend 
his  petition,  if  he  see  fit,  and  then  to  be 
proceeded  with  in  accordance  with  the  views 
of  this  court  on  the  law,  without  either 
party  being  precluded  on  the  facts. 

All  concur. 


John  CAREY  and  Wife,  Respts., 

v. 
City  of  KANSAS  CITY,  Appt. 

(187  Mo.  715. ) 

A  fence  4  Mi  feet  htffh  around  m  water- 
supply    reservoir    In    m   public    park, 

which  Is  constructed  so  that  children  have 
to  remove  their  shoes  to  climb  It,  is,  as  to 
a  child  eleven  years  old,  who  has  been  warned 
by  public  watchmen  not  to  go  Inside  the  ln- 
closure,  and  driven  out  of  it,  sufficient  to  ab- 
solve the  municipality  from  liability  for  his 
death  by  drowning  in  the  reservoir,  after  he 
has  scaled  the  fence  fer  his  own  purposes, 
notwithstanding  the  warning. 

(March  30,  1905.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Jackson 
County  in  plaintiffs'  favor  in  an  action 
brought  to  recover  damages  for  the  death 
of  their  minor  son,  for  which  defendant 
was   alleged   to   be   responsible.    Reversed. 

Statement  by  Fox,  J.: 

This  action  was  brought  in  the  circuit 
court  of  Jackson  county,  Missouri,  by  John 
Carey  and  Mary.  Carey,  his  wife,  in  Sep- 
tember, 1900.  On  May  22,  1901,  the  plain- 
tiffs filed  an  amended  petition,  which  is 
shown  in  this  record,  and  upon  which  the 
ease  was  tried.  The  plaintiffs  are  the  par- 
ents of  Maurice  Carey,  their  eleven-year- 
old  son,  who  was  drowned  in  what  is  known 
as  "Observation  park  reservoir,"  in  Kansas 
City,  on  the  afternoon  of  August  1,  1900. 
The  reservoir  is  the  property  of  the  defend- 
ant, Kansas  City.  This  reservoir  was  cre- 
ated over  twenty  years  ago,  and  occupied 
the  south  half  of  the  block  bounded  by 
Twentieth  street  on  the  north,  Twenty- 
first  street  on  the  south,  West  Prospect 
on  the  east,  and  Holly  street  on  the  west. 
This  block  is  the  summit  of  a  hill,  and 


prior  to  the  year  1899  the  edges  of  the 
reservoir  could  be  reached  only  by  scaling 
the  side  of  the  hill  and  then  climbing  up 
the  parapet  of  earth  surrounding  the  basin, 
which  is  about  25  feet  deep.  During,  this 
time  a  hedge  fence,  interlaced  with  barbed 
wire,  surrounded  the  block  at  the  base  of 
the  hill  at  or  near  the  street  line.  In  the 
spring  of  1899  Kansas  City  passed  an  or- 
dinance creating  a  park  out  of  the  north 
half  of  this  block,  and  placing  the  land 
under  the  control  of  the  park  commission- 
ers. The  hedge  fence  at  the  bottom  of  the 
hill  was  removed,  a  fancy  stone  retaining 
wall  with  wide  ascending  steps  from  Twen- 
tieth street  was  constructed  at  the  north 
end  of  the  property,  and  the  hitherto  vacant 
half  block  was  converted  into  a  small  park 
with  fountain,  walks,  seats,  etc.  The  water 
department  of  Kansas  City  co-operated  with 
the  park  board,  constructed  a  gravel  walk 
10  feet  wide  around  the  edge  of  the  reser- 
voir, and  graded  its  north  embankment  so 
that  the  walk  (or  park  way,  as  it  is  described 
in  the  petition)  was  reached  by  walking  up 
a  gentle  slope  from  the  park.  While  it  ap- 
pears that  the  reservoir  occupied  the  south 
half  of  the  block,  and  was  controlled  by  the 
water  department,  and  that  the  park  board 
controlled  or  managed  the  north  half  of  the 
tract,  where  the  city  had  created  a  park,  it 
is  indicated  by  the  testimony,  by  the  close 
connection  of  the  reservoir  and  park,  and 
the  fact  of  the  improvement  of  the  walk 
around  the  reservoir,  that  the  entire  tract 
was  looked  upon  by  the  public  as  a  park. 
In  fact,  the  water  department,  by  erecting 
a  gravel  walk  10  feet  wide  around  the  edge 
of  the  reservoir,  had  a  tendency  to  induce 
the  public  to  believe  that  the  entire  prem- 
ises were  used  as  a  resting  place  for  the 
public.  The  wall  of  the  reservoir  all 
around  was  capped  with  a  stone  coping, 
about  2  feet  wide,  extending  3  inches  be- 
yond the  wall  on  the  inside.  This  coping 
was  about  level  with  the  walk  outside. 
On  the  outer  edge  of  this  coping  the  city, 
in  1899,  erected  a  woven-wire  fence  about 
4}  feet  high.  There  were  also  watchmen  to 
keep  a  watch  about  the  park  and  reser- 
voir, but  the  testimony  shows  they  were 
not  at  all  times  around  the  reservoir.  It 
further  appears  that  the  top  of  the  coping 
on  the  inside  of  the  fence  was  about  18 
inches  wide.  There  were  a  number  of  chil- 
dren that  frequented  this  park,  and  a 
number  of  them  would  climb  over  the  fence, 
to  walk  around  on  the  top  of  this  coping, 


Note. — As  to  liability  of  city  for  drowning 
of  child  in  pond,  see  also,  in  this  series,  Pekln 
v.  McMahon,  27  L.  R.  A.  206;  Omaha  v.  Bow- 
man, 40  L.  R.  A.  531 ;  and  Arnold  v.  St  Louis, 
48  L.  R.  A.  291. 

As  to  liability  of  city  for  drowning  of  child 
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in  surface-water  drain,  see  Rome  v.  Cheney,  55 
L.  R.  A.  221. 

As  to  liability  for  maintaining  on  premises 
dangerous  attractions  for  children  generally, 
see  Kopplekom  v.  Colorado  Cement  Pipe  Co.  54 
Ti.  R.  A.  284,  and  footnote  thereto. 
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and  to  fish  and  throw  stones  at  frogs.  The 
watchman  had  frequently  chased  them 
away,  and  there  is  no  question  but  what 
the  children  knew  they  were  not  allowed 
inside  of  the  fence.  Jn  fact,  Fred  Miller,  one 
of  the  boys  who  testified  in  behalf  of  the 
plaintiffs,  stated  that  the  watchman  had 
run  Maurice  Carey,  plaintiffs' son,  from  the 
inside  of  the  fence,  some  time  before  he  was 
drowned.  It  further  appears  from  the  testi- 
mony that  this  fence  could  not  be  climbed 
by  boys  unless  they  removed  their  boots 
or  shoes.  On  the  day  the  boy  was  drowned 
the  water  in  the  reservoir  was  about 
20  feet  deep.  Plaintiff's  son  and  a  num- 
ber of  other  boys  were  playing  in  the 
park  about  the  reservoir,  and  one  of  the 
boys  crippled  a  frog  with  a  stone.  The 
little  boy  Maurice  Carey  climbed  over  the 
fence  to  the  ledge  inside,  and  then  stepped 
down  to  the  slanting  part  of  the  basin,  and 
reached  out  with  a  stick  to  get  the  frog. 
His  feet  slipped,  and  he  went  down  into  the 
depth  of  the  reservoir,  and  all  attempts 
at  his  rescue  were  unavailing,  and  he  was 
drowned. 

This  action  was  brought  by  his  parents 
for  damages  for  his  death,  which  they  al- 
lege was  due  to  negligence  of  the  city 
as  specified  in  their  amended  petition.  The 
defendant's  answer  was  a  general  denial  and 
a  special  plea  of  contributory  negligence  of 
the  drowned  boy.  The  reply  was  a  general 
denial  of  this  special  plea.  The  negligence 
of  the  defendant  complained  of  is  thus 
stated  in  the  petition:  "Plaintiffs,  for 
cause  of  action,  state  that  said  park  and 
said  reservoir  were  very  attractive  to  the 
children  in  the  vicinity,  and  that  said 
children  were  accustomed  to  resort  to  said 
park  and  park  way  and  the  edge  of  said 
reservoir  to  play;  that  said  reservoir  was 
at  all  times  filled  with  water  to  the  depth 
of  10  feet  or  more,  and  had  steep  and  abrupt 
walls  around  it,  all  of  which  the  defendant 
well  knew,  or  by  the  exercise  of  reason- 
able and  ordinary  care  might  have  known, 
a  long  time  prior  to  August  1,  1900.  Plain- 
tiffs further  state  that  it  was  the  duty  of 
the  defendant  to  erect  and  maintain  a  prop- 
er and  sufficient  wall  or  fence  at  or  near  all 
the  edges  of  said  reservoir,  and  particularly 
at  and  near  the  north  edge,  to  prevent 
children  who  were  playing  along  the  edges 
of  said  reservoir,  or  who  were  playing  in 
said  park  or  park  way,  from  falling  into  the 
same  and  being  drowned,  and  also  to  have 
said  reservoir  properly  watched  and  guard- 
ed to  prevent  children  from  climbing  over 
said  fence  and  falling  into  the  water. 
Plaintiffs  further  state  that  the  defendant 
carelessly  and  negligently  failed  to  provide 
a  proper  or  sufficient  fence  or  wall  on  all 
the  edges  of  said  reservoir  and  between  it 
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and  said  park  and  park  way,  and  negligent- 
ly and  carelessly  failed  to  have  said  reser- 
voir properly  watched  and  guarded  for  the 
protection  of  children  as  aforesaid,  and  that 
on  or  about  the  1st  day  of  August,  1900, 
the  plaintiffs'  son,  Maurice  Carey,  deceased, 
as  aforesaid,  while  playing  in  said  park  and 
park  way  about  said  reservoir  and  at  or 
near  the  north  edge  thereof,  fell  into  the 
same,  and  was  drowned,  and  died,  by  reason 
of  the  negligence  and  carelessness  of  the  de- 
fendant in  failing  to  maintain  a  proper  and 
sufficient  fence  at  a  proper  place  along  the 
edges  of  said  reservoir,  and  in  failing  to 
have  said  reservoir  properly  watched  and 
guarded  as  aforesaid." 

At  the  close  of  the  evidence,  the  court,  at 
the  request  of  plaintiffs,  gave  instructions 
numbered  1,  2,  and  3,  as  follows:  "(1) 
The  court  instructs  the  jury  that,  in  deter- 
mining whether  or  not  the  plaintiffs'  de- 
ceased son,  Maurice  Carey,  was  guilty  of 
negligence  contributing  to  his  death,  the 
jury  will  take  into  consideration  his  age, 
capacity,  knowledge,  and  experience ;  and  the 
jury  are  further  instructed  that  if  the 
plaintiffs'  deceased  minor  son  was,  at  the 
time  he  received  the  injuries  complained  of 
and  immediately  before  that  time,  exercis- 
ing such  care  for  his  own  safety  as  boys  of 
his  age  and  intelligence  ordinarily  exercise 
under  the  same  or  similar  circumstances, 
then  he  was  not  guilty  of  negligence  con- 
tributing to  his  death.  (2)  The  court  in- 
structs the  jury  that,  if  you  find  for  the 
plaintiffs,  you  may  award  them  such  dam- 
ages, not  exceeding  $5,000,  as  you  may  deem 
from  the  evidence  will  compensate  them 
for  the  loss  of  their  said  minor  son's  prob- 
able earnings  and  services  until  he  would 
have  arrived  at  the  age  of  twenty-one 
years,  and  for  burial  expenses,  if  any  were 
incurred  by  them  by  reason  of  his  death, 
less  the  reasonable  costs  of  his  support  and 
education  during  his  minority.  (3)  By 
Negligent'  or  'negligence,'  as  used  in  these 
instructions,  is  meant  the  lack  of  ordinary 
care,  and  ordinary  care  is  the  care  which 
ordinarily  careful  and  prudent  persons 
would  use  under  the  same  or  similar  cir- 
cumstances." The  defendant  requested  the 
court  to  give  instructions  numbered  1, 
2,  3,  and  4,  as  follows:  "(1)  Now  at  the 
close  of  all  the  evidence  the  court  instructs 
the  jury  that,  under  the  pleadings  and  evi- 
dence in  this  case,  your  verdict  must  be  for 
the  defendant.  (2)  The  court  instructs 
the  jury  that  the  plaintiffs'  son  was  a  tres- 
passer when  he  climbed  the  fence  and  went 
inside  the  inclosure.  (3)  The  court  in- 
structs the  jury  that  the  defendant  was 
under  no  obligations  to  provide  watchmen 
to  keep  persons  out  of  the  inclosure  around 
the  reservoir.     (4)   The  court  instructs  the 
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jury  that  the  defendant  was  under  no  obli- 
gation to  provide  a  fence  around  the  reser- 
voir which  could  not  be  climbed  by  boys; 
and  if  you  believe  from  the  evidence  that 
the  fence  was  sufficient  to  keep  persons 
using  the  gravel  walk  outside  the  fence 
from  falling  into  the  reservoir,  then  your 
verdict  should  be  for  the  defendant."  The 
court  refused  Nos.  1  and  2  as  requested  by 
the  defendant,  and  gave  Nos.  3  and  4.  The 
court  of  its  own  motion  then  gave  the  jury 
instructions  numbered  1,  2,  3,  and  6,  as 
follows:  "(1)  If  the  jury  believe  from 
the  evidence  that  the  fence  in  question  was 
reasonably  sufficient  to  prevent  children 
of  the  age,  capacity,  knowledge,  and  expe- 
rience of  Maurice  Carey  from  climbing  over 
the  same  and  falling  into  the  reservoir, 
then  the  jury  will  find  for  the  defendant. 

(2)  The  court  instructs  the  jury  that,  if 
all  of  you  agree  upon  a  verdict,  the  same 
May  be  signed  by  your  foreman,  and  returned 
into  court.  If,  however,  nine  or  more 
and  less  than  twelve  of  you  agree  upon  a 
verdict,  such  verdict  will  be  signed  by  all 
those  so  agreeing,  and  the  same  will  then 
be    returned    into    court   as   your   verdict. 

(3)  If  the  jury  believe  from  the  evidence 
that  plaintiffs  are  father  and  mother  of 
Maurice  Carey,  deceased,  and  that  said 
Maurice  Carey  was  at  the  time  of  his  death 
single  and  unmarried,  and  left  neither 
widow  nor  children,  and  was  in  the  service 
and  employment  of  his  said  parents,  plain- 
tiffs herein;  that  the  defendant,  Kansas 
City,  owned  and  operated  for  pecuniary 
profit  a  waterworks  system,  in  connection 
with  which  it  also  owned  and  used  the  res- 
ervoir in  which  said  Maurice  Carey  was 
drowned  on  August  1,  1900,  and  that  on 
the  north  side  of  and  immediately  adjacent 
to  said  reservoir  was  a  park  known  as  'Ob- 
servation park,'  and  around  said  reservoir 
and  immediately  adjacent  thereto  was  a 
park  way,  which  said  park  and  park  way 
were  the  property  and  under  the  control  of 
said  defendant,  and  that  children  were  ac- 
customed to  resort  to  said  park  and  park 
way  to  play,  and  that  said  reservoir  in  its 
then  condition  was  dangerous  to  children 
playing  in  said  park  and  park  way,  and 
that  the  defendant  knew  of  such  danger,  or 
by  the  exercise  of  reasonable  care  might 
have  known  of  it  a  length  of  time  prior  to 
August  1,  1900,  to  have  made  the  same  rea- 
sonably safe  by  the  exercise  of  reasonable 
care;  and  if  you  further  believe  from  the 
evidence  that  defendant  neglected  and  failed 
to  maintain  a  reasonably  safe  wall  or  fence 
at  the  edges  of  said  reservoir  so  as  to  pre- 
vent children  playing  in  said  park  and  park 
way  from  falling  into  said  reservoir;  and 
if  you  believe  that  said  failure  on  the  part 
of  said  city  to  so  maintain  such  a*  fence  or 
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wall  was  negligent  and  careless ;  that  on  Au- 
gust 1,  1900,  plaintiffs'  son,  Maurice  Carey, 
while  playing  in  said  park  and  park  way  at 
or  near  the  north  side  of  said  reservoir,  fell 
into  said  reservoir  and  was  drowned  by  rea- 
son of  said  carelessness  and  negligence  of 
defendant  in  failing  to  maintain  a  reasona- 
bly sufficient  fence  or  wall  around  said  res- 
ervoir to  prevent  children  while  playing  in 
said  park  and  park  way  from  falling  into 
said  reservoir, — then  your  verdict  should  be 
for  the  plaintiffs,  unless  you  further  believe 
from  the  evidence  that  said  Maurice  Carey 
was  guilty  of  negligence  directly  contribut- 
ing to  his  death."  "(6)  If  you  believe 
from  the  evidence  that  Maurice  Carey,  in 
climbing  over  the  fence  in  question,  was 
guilty  of  negligence  directly  contributing 
to  his  death,  then  plaintiffs  cannot  recover; 
and  in  determining  this  question  you  will 
take  into  consideration  his  age,  capacity, 
knowledge,  and  experience,  and  whether  or 
not  he  was  exercising  such  care  for  his  own 
safety  as  boys  of  his  age  and  intelligence 
ordinarily  exercise  under  the  same  or  sim- 
ilar circumstances." 

The*  cause  was  submitted  to  the  jury  up- 
on the  evidence  and  instructions  of  the 
court  as  herein  indicated,  and  they  returned 
a  verdict  finding  the  issues  for  the  plain- 
tiffs, assessing  their  damages  in  the  sum  of 
$4,000.  Defendant  filed  a  motion  for  a  new 
trial,  and  prior  to  the  disposition  of  which 
plaintiffs  entered  a  remittitur  for  $500, 
and  the  motion  for  a  new  trial  was  over- 
ruled, and  judgment  rendered  accordingly. 
From  this  judgment  defendant  prosecuted 
its  appeal  to  this  court,  and  the  cause  i9 
now  before  us  for  consideration. 

Messrs,  R.  J.  Ingraham,  I*.  E.  Dur- 
ham, and  J.  W.  Garner  for  appellant. 

Messrs,  William  Moore  and  Joseph  P. 
Fontron  for  respondents. 

Fox,  J.,  delivered  the  opinion  of  the 
court: 

The  two  important  propositions  presented 
for  consideration  upon  the  record  in  this 
cause  are:  First.  Did  the  trial  court  com- 
mit error  in  refusing  the  instruction  re- 
quested by  the  defendant  at  the  close  of 
the  evidence,  in  the  nature  of  a  demurrer 
to  the  testimony,  that  plaintiffs,  under  the 
pleadings  and  evidence,  were  not  entitled  to 
recover?  Second.  Were  the  instructions  up- 
on which  this  cause  was  submitted  to  the 
jury  consistent,  and  did  they  correctly  pre- 
sent the  case  to  the  jury  upon  the  facts 
developed  upon  the  trial? 

Numerous  cases  are  cited  by  counsel  both 
for  appellant  and  respondents  in  support 
of  the  respective  contentions  urged  as  con- 
trolling in  the  solution  of  the  legal  proposi- 
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tions  involved.  We  have  carefully  and  in 
detail  reviewed  the  testimony  at  the  trial 
as  disclosed  by  the  record,  and  have  also 
given  a  careful  consideration  to  the  cases 
to  which  our  attention  has  been  so  earnest- 
ly directed.  While  some  of  the  cases 
referred  to  announce  legal  propositions 
which  have  some  application  to  the .  ques- 
tions involved  in  this  controversy,  however, 
the  most  of  them  are  unlike  the  case  at 
bar,  and  furnish  but  little  aid  in  the  solu- 
tion of  the  vital  points  in  controversy. 
The  question  with  which  we  are  confronted 
upon  the  undisputed  evidence  in  this  cause 
is  not  as  to  the  duty  imposed  upon  the  city 
to  take  reasonable  precaution  or  exercise 
reasonable  care  to  prevent  accidents  to 
children  and  other  persons  visiting  Observa- 
tion park,  but  the  crucial  question  is,  Does 
the  testimony  tend  to  show  that  the  defend- 
ant failed  to  exercise  such  reasonable  pre- 
caution and  care  to  prevent  such  accidents 
as  is  required  under  the  law?  It  is  clear, 
under  the  proof  in  this  case,  that  the  reser- 
voir, situated  as  it  was,  was  a  place  of 
danger  to  persons,  and  particularly  children, 
who  had  the  right  to  seek  the  park  lor  rest 
and  pleasure,  and  the  duty  was  imposed 
upon  the  defendant  to  exercise  reasonable 
care  in  the  erection  of  safeguards  to  pro- 
tect them  from  any  injury.  It  is  equally 
clear  that  it  is  incumbent  upon  the  plain- 
tiffs to  establish  the  negligence  of  the  de- 
fendant in  the  performance  of  this  legal 
duty  imposed  upon  it.  In  other  words,  to 
constitute  the  negligence  complained  of  in 
this  case,  the  burden  is  upon  the  plaintiffs 
to  show  the  want  of  ordinary  care  and  pre- 
caution to  prevent  injury  to  children  and 
other  people  who  had  the  right  to  visit  the 
park.  The  solution  of  this  proposition 
leads  us  to  a  careful  consideration  of  the 
testimony  in  respect  to  the  efforts  made  by 
the  city  to  prevent  any  accidents  to  people 
who  might  visit  the  park. 

The  testimony  as  to  what  the  city  did  in 
respect  to  guarding  against  accidents  around 
this  reservoir  is  undisputed,  and,  if  what 
was  done  by  the  city  was  such  care  as  pru- 
dent persons  would  use  under  the  same  or 
similar  circumstances,  then  there  was  no 
negligence,  and  it  was  the  duty  of  the  court 
to  simply  so  declare  to  the  jury.  The 
proof  in  this  case  is  clear  that  the  children 
in  that  neighborhood  visiting  the  park  were 
fully  aware  that  they  were  prohibited 
from  getting  inside  of  the  fence  inclosing 
the  reservoir.  While  it  may  be  said  that 
they  had  the  right  to  use  the  park  as 
though  by  an  express  invitation,  it  must  not 
be  forgotten  that  the  invitation  did  not 
authorize  them  to  go  on  the  inside  of  the 
fence  inclosing  the  reservoir.  The  fact  that 
the  son  of  plaintiffs  and  other  children  had 
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climbed  the  fence,  and  that  plaintiffs'  son 
was  drowned  by  reason  of  slipping  into  the 
reservoir,  falls  far  short  of  establishing 
negligence  on  the  part  of  the  defendant,  and 
want  of  reasonable  care  in  the  erection  of 
barriers  around  such  reservoir.  The  care  to 
be  exercised  by  the  city  was  only  reasonable 
care.  They  were  not  required  to  build  a 
fence  which  would  make  it  impossible  for 
boys  to  climb  over,  but  only  required  to 
erect  such  a  fence  as  would  prevent  children 
who  had  at  least  reasonable  respect  for  the 
wishes  of  the  owners  of  the  property  from 
trespassing  upon  it.  The  proof  shows  that 
the  defendant  erected  around  this  reservoir 
a  woven-wire  fence  4}  feet  high;  that  chil- 
dren, in  order  to  climb  over  it,  were  re- 
quired to  take  off  their  boots  or  shoes; 
that  there  were  watchmen  in  the  park,  who 
gave  this  reservoir  some  attention,  and, 
while  they  were  not  always  present  around 
the  reservoir,  yet  they  had  on  different  oc- 
casions notified  the  children  to  keep  on  the 
outside  of  the  fence ;  and  the  testimony  fur- 
ther shows  that  the  plaintiffs'  son,  prior  to 
this  fatal  accident,  had  been  chased  from  the 
inside  of  this  fence  by  one  of  the  watchmen. 
It  is  apparent  from  the  record  before  us 
that  the  reservoir,  while  closely  connected 
with  the  park,  in  fact  constituted  no  part 
of  it;  and  the  act  of  any  person,  whether 
child  or  grown  person,  in  undertaking  to 
climb  over  the  barrier  placed  around  the 
reservoir  by  the  city,  must  certainly  be 
treated  as  an  attempt  to  commit  a  trespass ; 
for  the  testimony  is  undisputed  that  the 
children,  and  particularly  the  boy  that  was 
drowned,  had  full  notice  that  they  were  not 
allowed  to  get  inside  of  the  fence  inclos- 
ing the  reservoir. 

In  view  of  the  facts  in  this  case  (unless  it 
is  to  be  said  that  such  barriers  mut  be  so 
erected  as  to  make  it  impossible  for  all 
hoys  to  get  over  them),  we  are  unwilling  to 
say  that  the  erection  of  the  fence  as  shown 
by  the  testimony  in  this  case,  the  attention 
given  the  premises  by  the  watchmen,  the 
notification  that  the  boys  had  that  they 
were  not  permitted  on  the  inside  of  this 
fence,  was  not  the  exercise  of  reasonable 
care  to  prevent  any  injury  to  persons  who 
might  be  visiting  in  the  park.  The  testi- 
mony showing  the  exercise  of  such  reason- 
able care  and  precaution  being  undisputed, 
it  was  the  duty  of  the  court  to  so  declare 
to  the  jury.  This  reservoir  was  an  indis- 
pensable necessity  for  the  operation  of  the 
waterworks  of  the  defendant,  and,  while  it 
may  be  conceded  that  it  was  dangerous  to 
children  visiting  the  park,  all  that  was  nec- 
essary on  the  part  of  the  defendant  was  to 
exercise  a  reasonable  precaution  to  avoid 
such  danger.  It  was  not  required  to  make  it 
absolutely  safe.    To  do  that,  as  was  said  in 
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the  ease  of  Peters  v.  Bowman,  115  Gal.  345. 
56  Am.  St  Rep.  106,  47  Pac  113,  "it  would 
be  necessary  to  have  either  filled  or  drained 
the  reservoir;"  for  no  ordinary  fence  would 
answer  the  purpose  of  preventing  boys  from 
getting  on  the  inside  of  the  reservoir  if  they 
onee  made  up  their  minds  to  disregard  all 
barriers  and  the  wishes  of  the  owners  of  the 
property.  Plaintiffs'  son  was  eleven  years 
old.  He  knew  that  the  city  prohibited  him 
from  getting  on  the  inside  of  this  fence, 
for,  as  one  of  the  witnesses  for  plaintiffs 
in  this  case  testified,  he  had  been  chased 
away  from  it;  and,  had  this  fence  been  10 
feet  high,  it  would  have  no  more  accom- 
plished the  purpose  of  keeping  boys  from 
the  inside  of  it  than  the  one  that  was  erect- 
ed by  the  defendant.  The  only  difference 
would  have  been  a  slight  additional  effort 
in  order  to  have  climbed  over  it.  While 
the  children  had  the  perfect  right  to  visit 
this  park  and  enjoy  the  pleasures  of  it,  it 
is  clearly  apparent  from  the  testimony  in 
this  case  that  they  were  perfectly  safe  in 
the  enjoyment  of  such  pleasures  with  the 
barrier  erected  by  the  defendant  so  long 
as  they  confined  themselves  to  the  pleasures 
of  the  park  and  did  not  attempt  to  sur- 
mount a  reasonable  barrier  to  gain  an  en- 
trance to  the  reservoir,  in  violation  of  the 
known  wishes  and  express  prohibitions  of 
the  defendant  city.  Hence  we  have  reached 
the  conclusion  that  the  facts  as  developed 
at  the  trial  of  this  case  fail  to  show  that 
the  defendant  was  negligent  in  not  taking 
reasonable  precautions  to  prevent  injury  to 
persons  visiting  the  park.  In  Butz  v.  Cav- 
anaugh,  137  Mo.  503,  50  Am.  St.  Rep.  504, 
38  S.  W.  1104,  plaintiff  sought  to  recover 
for  injuries  received  by  a  boy  twelve  years 
old  in  running  down  a  dump  in  the  city  of 
St.  Louis.  Certain  ordinances  of  the  city 
were  read  in  evidence  requiring  dangerous 
places  within  the  city  adjacent  to  public 
streets  to  be  properly  inclosed  with  fence 
or  walls.  Plaintiff  was  not  injured  by  fall- 
ing into  a  dangerous  excavation  on  a  street. 
When  injured  he  was  on  private  property 
some  distance  from  the  street,  where  he 
went  voluntarily.  There  was  a  failure  on 
the  part  of  the  city  to  comply  with  these 
ordinances,  and  the  plaintiff  was.  injured. 
Macfarlane,  J.,  in  discussing  the  proposi- 
tions involved  in  that  case,  said:  "But 
this  ordinance  is  in  derogation  of  a  common 
right,  and  a  failure  to  comply  with  its  re- 
quirements should  not  be  treated  as  a 
license  to  voluntary  trespassers  to  go  upon 
the  property  at  will.  It  was  evidently  in- 
tended to  protect  those  only  who  were 
lawfully  using  the  public  streets,  and  not 
those  who  voluntarily  leave  the  street  and 
go  upon  the  property  for  their  own  conven- 
ience or  pleasure.  A  fence  would  be  no  pro- 
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tection  against  such  persons.  These  last 
remarks  may  not  apply  to  persons  non  sui 
juris,  who  may  wander  upon  the  property, 
but  we  do  not  regard  plaintiff  as  such  a 
person.  He  was  an  intelligent,  active  lad 
of  twelve  years,  who  had  been  warned  by 
his  father  of  the  danger  of  going  into  the 
excavation.  He  must  be  taken  as  volunta- 
rily assuming  the  risk  of  injury  in  going 
down  the  dump.  The  attraction  of  a  piece 
.of.  wire  does  not  excuse  the  trespass."  It 
will  be  observed  in  the  case  last  cited  that 
the  boy  had  simply  been  warned  by  his 
father  of  the  danger  of  going  into  the  exca- 
vation. In  this  case  the  boy  was  eleven 
years  old.  He  had  been  driven  out  of  the 
inclosure  of  the  reservoir.  There  was  a 
fence  4£  feet  high.  He  had  to  climb  that 
in  order  to  commit  the  trespass.  Hence 
it  is  made  apparent  that  there  is  much 
stronger  reason  in  this  case  for  invoking 
the  rule  announced  by  Judge  Macfarlane 
that  the  attraction  of  the  reservoir  fur- 
nished no  excuse  for  the  trespass.  Where 
the  testimony  relied  upon  to  constitute 
negligence  is  undisputed,  it  is  then  a  ques- 
tion of  law  to  be  determined  by  the  court 
whether  such  given  state  of  facts  tends 
to  prove  negligence.  Keoum  v.  St.  Louis 
R.  Co.  141  Mo.  86,  41  S.  W.  926. 

To  support  this  judgment  we  are  cited 
to  what  are  commonly  known  as  the 
"Turntable  Oases,"  and  a  line  of  cases  pred- 
icated upon  the  principles  announced  in 
them.  It  is  apparent  that  upon  the  crucial 
question  presented  in  this  case,  and  what 
we  have  said  upon  that  question,  that  those 
cases  are  not  applicable,  and  furnish  no 
support  to  the  judgment  of  the  trial  court 
in  this  cause,  and  there  is  no  necessity  for 
reviewing  them.  While  many  courts  of 
very  high  standing  have  indulged  in  very 
strong  adverse  criticism  of  the  principles 
announced  by  these  cases,  we  deem  it  un- 
necessary to  express  an  opinion  as  to  the 
correctness  of  the  criticism  so  indulged. 
The  question  presented  in  Sioux  City  rf  P. 
R.  Co.  v.  Stout,  17  Wall.  657,  21  L.  ed.  745, 
which  is  the  leading  turntable  case,  was 
whether  or  not  the  leaving  exposed  of  dan- 
gerous machinery  which  was  attractive  to 
children,  unguarded,  constituted  negligence. 
In  the  case  at  bar  we  start  out  with  the 
propositions  that  this  reservoir,  situated  an 
it  was,  was  attended  with  great  danger  to 
children  who  might  visit  the  park,  and  the 
vital  question  is  as  to  whether  the  defend- 
ant city  adopted  reasonable  means  to  keep 
the  children  away  from  such  danger.  It 
will  be  observed  that  in  the  Stout  Case, 
Judge  Dillon,  in  his  charge  to  the  jury 
stated  that:  If  defendant  "took  no  means 
to  keep  children  away,  and  no  means  to 
prevent  accident,  they  would  be  guilty  of 
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negligence  and  would  be  answerable  for 
damages  caused  to  children  by  such  neg- 
ligence." [2  Dill.  298,  Fed.  Cas.  No.  13.504.] 
It  is  clear  from  that  case  that  the  basis  for 
recovery  was  predicated  upon  the  fact  that 
the  defendant  took  no  means  to  keep  the 
children  away  from  a  turntable  that  had 
been  left  exposed,  and  which  was  attractive 
to  children.  That  is  not  the  case.  Here 
we  have  a  barrier  reasonably  sufficient  to 
prevent  children,  or  anyone  else,  from  go- 
ing inside  of  the  reservoir.  In  addition 
to  that,  the  notification  by  the  watchman 
that  they  were  not  permitted  to  go  inside. 
The  court  in  the  Stout  Case  said  that  "the 
evidence  was  not  strong,  and  the  negligence 
was  slight."  With  that  view  as  to  the  tes- 
timony in  that  case,  we  can  readily  surmise 
as  to  what  would  have  been  the  conclusion 
of  the  court  if  it  had  been  confronted  with 
the  testimony  in  this  case,  which  so  clearly 
shows  a  reasonable  precaution  to  prevent 
any  accident  to  children  visiting  the  park. 
From  this  it  is  manifest  that  there  are  no 
differences  to  be  reconciled  upon  the  prin- 
ciples announced  in  the  turntable  cases 
and  the  conclusions  as  reached  in  the  case 
at  bar.  Hence  we  repeat  there  is  no  nec- 
essity for  burdening  this  opinion  with  a 
review  of  the  principles  involved  in  the 
turntable  cases. 

Learned  counsel  for  respondents  earnestly 
direct  our  attention  to  the  case  of  Price  v. 
Atchison  Water  Co.  58  Kan.  551,  62  Am. 
St.  Rep.  625,  50  Pac.  450,  as  supporting 
their  views  upon  the  questions  presented  in 
this  controversy.  It  must  be  conceded  that 
this  case  most  nearly  approaches  the  deter- 
mination of  the  propositions  involved  in 
the  case  at  bar  of  any  of  the  cases  to  which 
our  attention  has  been  called.  Yet  upon 
a  careful  analysis  of  that  case  it  is  clearly 
distinguishable  from  the  one  in  hand.  That 
was  a  reservoir  case,  and  there  were  some 
means  adopted  to  avoid  the  danger  to  chil- 
dren who  frequented  the  reservoir  for  fish- 
ing or  for  other  sports.  According  to  the 
statement  of  the  learned  judge  as  to  the 
facts  in  that  case,  the  means  consisted  of 
a  barb-wire  fence  10  or  12  wires  high. 
There  were  two  gates  through  the  fence, 
which,  however,  were  always  kept  closed, 
and  two  rudely  constructed  contrivances 
designed  for  stiles,  but  being  as  described 
by  some  of  the  witnesses  "sheds"  or  large 
boxes  nailed  to  adjacent  trees  and  inclosing 
most  of  the  wires,  but  upon  and  over  which 
it  was  not  difficult  for  boys  to  climb  from 
the  outside.  A  watchman  and  custodian  of 
these  grounds  was  employed  by  the  defend- 
ant. He  was  aware  of  the  habit  of  the 
boys  of  the  town  to  climb  over  the  stiles, 
and  permitted  them  to  do  so  without  ob- 
jection. The  facts  in  that  case  clearly  dis- 
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tinguish  it  from  the  one  now  under  consid- 
eration. The  sheds  or  boxes  in  the  inclo- 
sure  in  the  Kansas  case  were  defects  in 
the  fence,  and  boys  could  pass  into  the  res- 
ervoir without  difficulty,  and,  in  addition 
to  this,  we  have  the  watchman  or  custodian 
of  the  premises  consenting  and  permitting 
the  boys  to  so  enter  the  reservoir.  It  will 
be  observed  that  the  conclusions  announced 
by  the  learned  judge  in  that  case  were 
predicated  principally  upon  the  consent  and 
permission  of  the  defendant  to  the  boys  to 
trespass  and  enter  the  reservoir.  The 
discussion  of  the  propositions  in  Price  v. 
Atchison  Water  Co.  58  Kan.  551,  62  Am. 
St.  Rep.  625,  50  Pac.  450,  makes  manifest 
the  reasons  of  the  conclusions  announced. 
The  proposition  was  thus  stated  and  dis- 
posed of:  "Counsel  for  defendant  in  error 
endeavors  to  distinguish  the  'turn-table'  and 
other  like  cases  from  the  one  under  discus- 
sion upon  the  ground  that  in  such  first- 
mentioned  cases  the  dangerous  instruments 
or  places  were  not  inclosed,  so  as  to  exclude 
or  warn  trespassers,  while  in  the  present 
case  the  reservoirs  had  been  so  fenced  as 
to  render  access  to  them  difficult,  to  say 
the  least,  and,  in  any  event,  to  operate  as 
notice  to  stay  on  the  outside  because  of  the 
dangerous  situation  within.  Whatever  mer- 
it such  precautionary  measures  might  have 
under  other  circumstances,  it  is  sufficient 
to  say  that  in  this  case  they  were  not  rea- 
sonably effective,  because  it  was  the  daily 
habit  of  trespassing  boys  to  mount  the  fence 
and  frequent  the  reservoirs  on  the  inside, 
and  this  habit  was  known  to  the  company's 
responsible  agent,  and  was  not  only  tolerat- 
ed, but  went  unrebuked  by  him.  Knowing 
the  fence  to  be  ineffective  either  as  a  barrier 
or  warning,  it  was  the  duty  of  the  company 
to  expel  the  intruders,  or  adopt  other  meas- 
ures to  avoid  accident.  Whatever  advan- 
tage the  defendant  in  error  might  have 
gained  from  the  erection  of  a  reasonably 
effective  barrier  or  warning  is  neutralized 
by  the  facts  of  its  knowledge  that  the  boys 
did  trespass,  and  its  permission  to  them  to 
do  so.  It  is  as  though  no  fence  at  all  had 
been  erected."  We  have  no  hesitancy  in 
saying  that,  if  the  facts  as  disclosed  by  the 
record  in  this  case  were  similar  to  those 
in  the  case  just  cited,  the  question  of  the 
negligence  of  the  defendant  would  have 
been  properly  submitted  to  the  jury;  but 
that  the  facts  in  these  two  cases  are  ma- 
terially different  is  too  plain  for  discussion. 
In  the  Kansas  case  we  have  defects  in  the 
inclosure,  which  made  it  convenient  for  the 
boys  to  enter  the  reservoir,  or  at  least  not 
difficult.  Emphasizing  this,  there  was  no 
objection,  and,  as  the  court  states,  permis- 
sion and  consent  to  enter  inside  of  the  res- 
ervoir.    In   this   case   we   have   no  defects 
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in  the  fence.  It  was  4£  feet  high.  Boys 
could  not  climb  over  it  without  removing 
their  boots  or  shoes.  The  watchman  had 
prohibited  them,  and  chased  them  away 
from  the  reservoir,  and  this  unfortunate 
boy,  Maurice  Carey,  had  been  chased  away 
by  one  of  the  watchmen  on  a  prior  occasion. 
In  our  opinion,  the  facts  disclosed  by  the 
record  in  this  case  show  that  the  erection 
of  the  fence  by  the  city,  the  attention  given 
.to  the  reservoir  by  the  watchmen,  and  the 
notification  to  the  children  that  they  were 
not  permitted  ioside  of  the  reservoir,  was 
the  exercise  of  reasonable  care  to  prevent 
accident  to  children  or  other  persons  visit- 
ing the  park.  To  hold  otherwise  would 
be  imposing  upon  the  defendant  the  ex- 
traordinary duty  of  maintaining  a  barrier 
so  high  and  so  close  that  children  could  not 
find  ways  or  means  to  surmount  it,  and 
this  we  are  unwilling  to  do.  This  proposi- 
tion was  sharply  presented  in  Lineburg  v. 
St.  Paul,  71  Minn.  245,  73  N.  W.  723.  The 
principle  involved  in  that  case  was  iden- 
tical with  the  one  in  the  case  before  us. 
The  facts  may  thus  be  briefly  stated: 
"Along  the  side  of  a  certain  portion  of 
Second  street  in  St.  Paul  is  a  precipice 
40  feet  deep,  and  nearly  perpendicular  for 
a  considerable  portion  of  that  depth.  The 
edge  of  the  precipice  is  within  the  line  of 
the  street  as  dedicated,  and  the  sidewalk 
on  that  side  of  the  street  extends  along  near 
such  edge.  Between  the  sidewalk  and  the 
edge  of  the  precipice  the  city  had  erected 
and  maintained  a  fence  3}  feet  high  above 
the  surface  of  the  sidewalk.  This  fence 
consisted  of  posts  driven  in  the  ground,  a 
board  6  inches  wide  and  1  inch  thick  nailed 
flat  on  the  tops  of  the  posts,  and  two  boards 
of  the  same  dimensions  nailed  one  above 
the  other  on  the  sides  of  the  posts.  The 
space  between  each  of  these  boards  was 
about  10  inches.  Plaintiff's  son,  a  boy  five 
and  a  half  years  of  age,  at  play  in  the  street, 
crawled  through  this  fence  or  climbed  over 
it,  fell  down  the  precipice,  and  was  killed. 
This  action  was  brought  to  recover  damages 
under  the  statute  for  the  wrongful  death.  On 
the  trial  the  court  dismissed  the  action  at 
the  close  of  plaintiff's  evidence,  and  from  an 
order  denying  a  new  trial  plaintiff  appeals." 
It  must  be  noted  that  this  precipice  was  ad- 
jacent to  a  public  street,  where  children 
frequently  traveled,  and  had  the  right  to 
do  so.  That  this  was  a  dangerous  place 
there  can  be  no  dispute.  The  court  very 
clearly  and  forcibly  declared  the  law  appli- 
cable to  the  state  of  facts.  It  was  said: 
"It  is  claimed  that  it  is  a  question  for  the 
jury  whether  or  not  the  city  was  negligent 
in  failing  to  maintain  at  the  place  in  ques- 
tion a  fence  or  barrier  over  which  children 
could  not  climb  and  through  which  they 
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could  not  crawl.  We  cannot  so  hold.  In 
Tarras  v.  Winona,  71  Minn.  22,  73  N.  W. 
505,  we  held  that  the  city  may  be  negligent 
in  failing  to  protect  travelers  on  a  street 
from  a  precipice  or  embankment  along  the 
side  of  the  same  which  is  peculiarly  danger- 
ous. The  place  in  question  was  peculiarly 
dangerous,  and  it  may  be  conceded  that  for 
the  protection  of  persons  *on  the  street  it 
was  the  duty  of  the  city  to  maintain  a  prop- 
er fence  or  barrier  at  this  place.  But,  in 
our  opinion,  it  appears  by  the  evidence  that 
the  city  has  done  so.  No  such  extraordi- 
nary duty  should  be  imposed  on  the  city  as 
that  of  maintaining  a  barrier  so  high  and 
so  close  that  children  cannot  find  ways  or 
means  to  surmount  it."  The  court  also 
ruled  during  the  course  of  the  opinion  that 
"the  fact  that  children  were  in  the  habit 
of  going  over  or  through  the  fence  in  ques- 
tion and  down  the  precipice  to  play  in  the 
sand  below  cannot  change  the  result."  This 
case,  in  our  opinion,  states  the  true  and 
correct  rule  as  applicable  to  cases  of  this 
character,  and  is  decisive  of  the  first  prop- 
osition involved  in  this  controversy. 

In  Gavin  v.  Chicago,  97  III.  67,  37  Am. 
Rep.  99,  in  discussing  a  case  where  a  four- 
year-old  child  was  injured  by  a  defective 
bridge,  the  bridge  not  having  any  barrier, 
it  was  ruled  that  the  corporation  was  not 
required  to  so  construct  its  bridges  that 
accidents  would  be  impossible  to  persons 
using  them.  It  was  said  by  the  court  that 
that  would  be  imposing  upon  them  a  higher 
degree  of  care  than  the  public  welfare  would 
demand.  Something  must  always  be  left  to 
the  provident  care  of  persons  using  them. 
The  bridge  in  question  was  reasonably  safe 
to  persons  using  ordinary  care.  No  duty 
rests  on  the  city  to  make  such  bridge  safe 
for  children  to  play  around  or  upon,  and, 
if  they  wander  from  their  homes  without 
the  knowledge  of  parents  and  sustain  injury 
at  such  places,  it  must  be  attributed  to 
mere  accident. 

It  was  said  by  the  Virginia  supreme  .court 
in  Clark  v.  Richmond,  83  Va.  358,  5  Am. 
St.  Rep.  281,  5  S.  E.  369,  in  discussing  the 
question  of  protection  to  children  from 
danger  in  places  adjacent  to  streets  and 
walks  of  the  city,  that  "this  duty  cannot 
be  held  to  extend  to  the  protection  of  chil- 
dren against  every  sudden  freak  that  may 
possess  them.  Corporations  have,  indeed, 
been  held,  in  some  instances,  liable  for  a 
failure  to  adopt  suitable  precautions  and 
safeguards  to  protect  children  against  turn- 
tables and  dangerous  machines,  which  they 
have  permitted  to  remain  sufficiently  near 
their  streets  and  sidewalks  to  allure  and  en- 
tice children  to  using  them  to  their  hurt; 
but  no  case,  so  far  as  we  are  aware,  has 
gone  to  the  extent  of  holding  a  municipal 
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corporation  liable  in  damages  to  a  child 
who  had  left  the  street  or  highway  and 
suffered  an  injury  as  a  consequence  of  his 
having  climbed  upon  a  structure  entirely 
without  its  traveled  limits,  and  fallen  there- 
from/' So  we  say  that  no  case  has  been 
called  to  our  attention  going  to  the  extent 
of  holding  a  municipal  corporation  liable  in 
damages  under  a'  state  of  facts  similar  to 
those  disclosed  by  the  record  in  this  case. 

The  sadness  of  this  case  has  led  us  to 
make  diligent  effort  in  search  of  a  reason- 
able rule  upon  which  this  judgment  could 
be  supported,  but  after  a  careful  considera- 
tion of  all  the  authorities  out  efforts  in  that 
direction  have  been  unavailing,  and  we  are 
unwilling  to  announce  a  rule  as  to  the  exer- 
cise of  reasonable  care  by  a  municipal  cor- 
poration in  order  to  meet  the  sad  features 
of  this  case  that  we  would  not  be  willing  to 
follow  in  cases  unsurrounded  by  such  seri- 
ous and  sad  conditions.  The  precautions 
taken  by  the  city  in  respect  to  the  avoiding 
of  danger  to  children  visiting  the  park  were 
reasonable,  and  the  fact  that  a  child  wil- 
fully violated  the  known  wishes  and  prohi- 
bitions of  the  city,  and  surmounted  a  rea- 
sonable barrier  to  the  reservoir,  and  was 
thereby  injured,  cannot  be  treated  as  negli- 
gence upon  the  part  of  the  defendant;  and, 
unless  there  was  negligence  on  the  part  of 
the  defendant,  there  can  be  no  recovery  in 
this  case.  This  was  a  sad  and  unfortun- 
ate accident,  for  which  this  defendant  is 
not  responsible. 

The  instruction  requested  by  defendant  at 
the  close  of  the  evidence,  that  plaintiffs  were 
not  entitled  to  recover,  should  have  been 
given. 

Having  reached  the  conclusions  as  herein 
indicated  upon  the  first  proposition,  it  be- 
comes unnecessary  to  discuss  the-  complaint 
of  appellant  as  to  errors  of  the  instructions 
given  in  this  cause. 

Entertaining  the  views  as  herein  ex- 
pressed, it  results  in  the  conclusion  that 
this  judgment  must  be  reversed,  and  it  is 
so  ordered.  • 

All  concur. 


Ida  SEIBERT,  Reapt., 
v. 
MISSOURI    PACIFIC    RAILWAY    COM- 
PANY, Appt. 

(188  Mo.  057.) 

1.  Safety   a*ates   at  the   Intersection   of 
a  railroad  and  a  highway  are    not    a 

nuisance,  although  placed  Inside  the  curb, 
where  sufficient  space  is  left  for  travel,  so  as 
to  come  within  the  rule  that  a  municipal  cor- 
poration cannot  authorize  a  nuisance  In  the 
highway. 
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2.  A  railroad  company  1«  not  liable  for 
Injuries  caused  by  collision  of  one  driv- 
ing on  the  highway  with  a  safety  gate  erected 
by  It  In  the  highway  under  the  direction  of 
the  municipality,  where  the  latter  would  not 
have  been  liable  had  It  erected  the  appliance 
itself. 

3.  No  recovery  can  be  bad  for  the  deatb 
of  tbe  driver  of  a  lire  engine  by  colli- 
sion with  the  apparatus  supporting  and  oper- 
ating a  safety  gate  at  a  railroad  crossing,  if 
the  injury  could  not  have  happened  had  he 
exercised  the  slightest  care  in  the  manage- 
ment of  the  team. 

(May  24,  1905.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  the  City  of 
St.  Louis  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  the  death 
of  plaintiff's  husband,  for  which  defendant 
was  alleged  to  be  responsible.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Martin  L.  Clardy  and  Henry 
G.  Herbel,  for  appellant: 

The  contributory  negligence  of  firemen  is 
tested  by  the  same  rules  that  govern  other 
people. 

The  Umbria,  166  U.  S.  409,  41  L.  ed. 
1057,  17  Sup.  Ct.  Rep.  610;  Guiney  v.  South- 
ern Electric  R.  Co.  167  Mo.  604,  67  S.  W. 
296;  Oates  v.  Metropolitan  Street  R.  Co. 
168  Mo.  544,  58  L.  R.  A.  447,  68  S.  W.  906; 
Klockenbrink  v.  St.  Louis  d  M.  River  R. 
Co.  172  Mo.  678,  72  S.  W.  903;  Keim  v. 
Union  R.  d  Transit  Co.  90  Mo.  321,  2  S. 
W.  427;  Jackson  v.  Grand  Ave.  R.  Co.  118 
Mo.  220,  24  S.  W.  192;  Hudson  v.  Wabash 
Western  R.  Co.  101  Mo.  30,  14  S.  W.  15; 
McQovem  v.  Smith,  73  Vt.  52,  50  Atl.  549; 
Forsythe  v.  Baltimore  d  O.  Teleg.  Co.  12 
Mo.  App.  495. 

Cities  have  power  to  authorize  the  con- 
struction of  safety  gates  irrespective  of 
any  special  grant  thereof  by  the  legislature, 
as  a  necessary  police  regulation. 

St.  Louis  v.  Fischer,  167  Mo.  661,  64  L. 
R.  A.  679,  99  Am.  St.  Rep.  614,  67  S.  W. 
872. 

Compliance  with  ordinances  and  regula- 
tions of  the  city  officials,  requiring  it  to 
place  the  gate  in  this  street,  will  not  sub- 
ject the  railroad  company  to  a  liability  be- 


Note. — As  indicating  that  railroad  gates  In 
highway  are  not  regarded  as  a  nuisance,  see, 
in  this  series,  as  to  municipal  ordinances  requir- 
ing maintenance  of  such  gates,  Missouri  P.  R. 
Co.  v.  Hnckett,  28  L.  R.  A.  696,  and  Pittsburgh 
C.  C.  &  St.  L.  R.  Co.  v.  Crown  Point,  35  L.  R. 
A.  684. 

As  to  liability  of  municipality  generally  for 
permitting  obstruction  of  street,  see  note  to 
Calrncross  v.  Pewaukee,  10  L.  R.  A.  473. 

As  to  authorized  obstruction  of  highway  gen- 
erally* see  note  to  Spencer  v.  Andrew,  12  L.  R. 
A.  115. 
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cause  this  fireman  happened  to  run  into  the 
structure  and  receive  injuries  thereby. 

St.  Louis  v.  Connecticut  Mut.  L.  Ins.  Co. 
107  Mo.  97,  28  Am.  St.  Rep.  402,  17  S.  W. 
637;  Pueschell  v.  Kansas  City  Wire  d  Iron 
Works,  79  Mo.  App.  463;  Whitfield  v.  Car- 
rollton,  60  Mo.  App.  99;  Handle  v.  Pacific 
R.  Co.  65  Mo.  325 ;  Porter  v.  North  Missouri 
R.  Co.  33  Mo.  137 ;  Belcher  Sugar  Ref.  Co. 
v.  St.  Louis  Grain  Elevator  Co.  101  Mo. 
204,  8  L.  R.  A.  801,  13  S.  W.  822;  New 
York  d  N.  E.  R.  Co.  v.  Bristol,  151  U.  S. 
571,  38  L.  ed.  269,  14  Sup.  Ct.  Rep.  437; 
Nashville,  C.  d  St.  L.  R.  Co.  v.  Alabama,  128 
U.  S.  100,  32  L.  ed.  354,  2  Inters.  Com. 
Rep.  238,  9  Sup.  Ct.  Rep.  28;  Minneapolis 
d  St.  L.  R.  Co.  v.  Emmons,  149  U.  S.  366, 
37  L.  ed.  771,  13  Sup.  Ct.  Rep.  870;  Missouri 
P.  R.  Co.  v.  Humes,  115  U.  S.  522,  29  L.  ed. 
466,  6  Sup.  Ct.  Rep.  110;  Nagel  v.  Lindell 
R.  Co.  167  Mo.  97,  66  S.  W.  1090;  First 
Cong.  Church  v.  Milwaukee  d  L.  W.  R.  Co. 
77  Wis.  158,  45  N.  W.  1086;  Chicago,  M. 
d  St.  P.  R.  Co.  v.  Milwaukee,  97  Wis.  418, 

72  N.  W.  1123;  Simmons  v.  Pennsylvania 
R.  Co.  199  Pa.  232,  48  Atl.  1071 ;  Texas  d 
P.  R.  Co.  v.  Interstate  Transp.  Co.  155  U. 
S.  589,  39  L.  ed.  272,  15  Sup.  Ct.  Rep.  228; 
Gates  v.  Kansas  City  Bridge  d  Terminal  R. 
Co.  Ill  Mo.  32,  19  S.  W.  957;  Glaessner  v. 
Anheuser-Busch  Brewing  Asso.  100  Mo.  511, 
13  S.  W.  707;  Northern  Transp.  Co.  v. 
Chicago,  99  U.  S.  640,  25  L.  ed.  337 ;  Shep- 
herd v.  Baltimore  d  0.  R.  Co.  130  U.  S. 
434,  32  L.  ed.  972,  9  Sup.  Ct.  Rep.  598; 
Cleveland  v.  King,  132  U.  S.  299,  33  L.  ed. 
337,  10  Sup.  Ct.  Rep.  90;  Re  Cherry  field  d 
M.  Electric  R.  Co.  95  Me.  361,  50  Atl.  27; 
Gay  r.  Mutual  Union  Teleg.  Co.  12  Mo.  App. 
486;  Forsythe  v.  Baltimore  d  0.  Teleg.  Co. 
12  Mo.  App.  495;  Julia  Bldg.  Asso.  v.  Bell 
Teleph.  Co.  88  Mo.  266,  57  Am.  Rep.  398; 
Hannibal  v.  Missouri  d  K.  Teleph.  Co.  31 
Mo.  App.  23 ;  SL  Louis  v.  Bell  Teleph.  Co. 
9G  Mo.  629,  2  L.  R.  A.  278,  9  Am.  St.  Rep. 
370,  10  S.  W.  197;  Blackwell  v.  Hill,  76 
Mo.  App.  57;  Whitfield  v.  Carrollton,  50 
Mo.  App.  103;  Ferrenbach  v.  Turner,  86 
Mo.  420,  56  Am.  Rep.  437. 

The  city  authorities,  for  reasons  of  their 
own,  which  they  have  the  right  to  enforce 
under  the  discretion  vested  in  them  by  law, 
dictated  where  these  structures  should  be 
placed,  and  their  discretion  in  such  mat- 
ters is  not  subject  to  review  by  the  courts. 

Heman  v.   Franklin,   99   Mo.   App.    346, 

73  S.  W.  314;  McChord  v.  Louisville  d  N. 
R.  Co.  183  U.  S.  497,  46  L.  ed.  295,  22 
Sup.  Ct.  Rep.  165;  St.  Louis  v.  Fischer,  167 
Mo.  654,  64  L.  R.  A.  679,  99  Am.  St.  Rep. 
614,  67  S.  W.  872 ;  L'Hote  v.  New  Orleans, 
177  U.  S.  597,  44  L.  ed.  903,  20  Sup.  Ct. 
Rep.  788;  New  Orleans  Waterworks  Co.  v. 
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A7e«?  Orleans,  164  U.  S.  481,  41  L.  ed.  523, 
17  Sup.  Ct.  Rep.  161;  Wabash  R.  Co.  v. 
Defiance,  167  U.  S.  102,  42  L.  ed.  93,  17  Sup. 
Ct.  Rep.  748;  New  Orleans  v,  Paine,  147 
U.  S.  267,  37  L.  ed.  164,  13  Sup.  Ct.  Rep. 
303;  Knight  v.  United  Land  Asso.  142  U. 
S.  162,  35  L.  ed.  975,  12  Sup.  Ct.  Rep.  258; 
Johnston  v.  District  of  Columbia,  118  U.  S. 
21,  30  L.  ed.  76,  6  Sup.  Ct.  Rep.  923;  Tal- 
cott  v.  Buffalo,  125  N.  Y.  280,  26  N.  E.  263; 
Northern  Transp.  Co.  v.  Chicago,  99  U.  S. 
640,  25  L.  ed.  337;  Shewalter  v.  Missouri 
P.  R.  Co.  84  Mo.  App.  604;  Abbott  v.  Kan- 
sas  City,  St.  J.  d  C.  B.  R.  Co.  83  Mo.  271, 
53  Am.  Rep.  581 ;  Hamilton  v.  Vicksburg,  S. 
d  P.  R.  Co.  119  U.  S.  282,  30  L.  ed.  394,  7 
Sup.  Ct.  Rep.  206;  Texas  d  P.  R.  Co.  v. 
Interstate  Transp.  Co.  155  U.  S.  585,  39  L. 
ed.  271,  15  Sup.  Ct.  Rep.  228;  Grand  Ave. 
R.  Co.  v.  Lindell  R.  Co.  148  Mo.  645,  50  S. 
W.  302;  St.  Louis  v.  Connecticut  Mut.  L. 
Ins.  Co.  107  Mo.  97,  28  Am.  St.  Rep.  402, 
17  S.  W.  637;  St.  Paul  Gaslight  Co.  v. 
St.  Paul,  181  U.  S.  148,  45  L.  ed.  791,  21 
Sup.  Ct.  Rep.  575;  Wendler  v.  People's 
House  Furnishing  Co.  165  Mo.  541,  65  S. 
W.  737. 

Ordinances  are  prima  facie  valid,  and  it 
is  the  duty  of  everybody  to  treat  them  as 
such  until  they  have  been  declared  void. 

St.  Louis  v.  Connecticut  Mut.  L.  Ins  Co. 
107  Mo.  97,  28  Am.  St.  Rep.  402,  17  S.  W. 
637;  L'Hote  v.  New  Orleans,  177  U.  S.  587. 
44  L.  ed.  899,  20  Sup.  Ct.  Rep.  788;  West- 
em  U.  Teleg.  Co.  v.  New  Hope,  187  U.  S. 
419,  47  L.  ed.  240,  23  Sup.  Ct.  Rep.  204. 

Seibert  ought  to  be  held  guilty  of  culpa- 
ble negligence  for  driving  his  engine  from 
the  east  side  of  Broadway  across  these  two 
street  car  tracks,  and  into  this  crossing 
gate,  when  he  had  a  clear  and  unobstructed 
runway  southwardly  on  the  east  side  of 
the  street. 

Cohn  v.  Kansas  City,  108  Mo.  393,  18  S. 
W.  973 ;  Gerdes  v.  Christopher  d  S.  Archi- 
tectural Iron  d  F.  Co.  124  Mo.  357,  25  S. 
W.  557,  27  S.  W.  615;  Ledwidge  v.  St. 
Louis  Transit  Co.  (Mo.  App.)  73  S.  W. 
1009. 

In  the  absence  of  a  statutory  mandate, 
no  court  can  declare,  as  a  matter  of  law, 
that  the  failure  to  maintain  lights  on  such 
gates  is  negligence. 

Loewer  v.  Sedalia,  77  Mo.  445 ;  Sindlinger 
v.  Kansas  City,  126  Mo.  328,  26  L.  R.  A. 
723,  28  S.  W.  857,'  Gulf,  C.  d  S.  F.  R.  Co. 
v.  Grubbs,  7  Tex.  Civ.  App.  53,  26  S.  W. 
326;  Gulf,  C.  d  S.  F.  R.  Co.  v.  Pendry,  87 
Tex.  553,  47  Am.  St.  Rep.  125,  29  S.  W. 
1039;  Houston  d  T.  C.  R.  Co.  v.  Gaither 
(Tex.  Civ.  App.)  35  S.  W.  179;  Internation- 
al d  G.  N.  R.  Co.  v.  Eason  (Tex.  Civ.  App.) 
35  S.  W.  208. 
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Messrs.  William  H.  Clopton  and  J.  H. 
Trembley,  for  respondent: 

The  city  had  no  power,  without  express 
sanction  of  the  legislature,  to  authorize 
such  an  obstruction  of  its  public  streets  as 
that  complained  of. 

Blake  v.  St.  Louis,  40  Mo.  569;  Schopp 
v.  St.  Louis,  117  Mo.  136,  20  L.  R.  A.  783, 
22  S.  W.  898;  Lockwood  v.  Wabash  R.  Co. 
122  Mo.  98,  24  L.  R.  A.  516,  43  Am.  St. 
Rep.  547,  26  S.W.  698;  Bassett  v.  St.  Jo- 
seph, 53  Mo.  291,  14  Am.  Rep.  446;  State 
ew  rel.  St.  Louis  Underground  Service  Co. 
v.  Murphy,  134  Mo.  562,  34  L.  R.  A.  369, 
56  Am.  St.  Rep.  515,  31  S.  VV.  784,  34  S.  W. 
51,  35  S.  W.  1132;  Russell  v.  Columbia,  74 
Mo.  480,  41  Am.  Rep.  325;  Haniford  v. 
Kansas  City,  103  Mo.  181,  15  S.  W.  753; 
Davenport  v.  Hannibal,  108  Mo.  471,  18 
S.  W.  1122;  Dubach  v.  Hannibal  d  St.  J. 
R.  Co.  89  Mo.  488,  1  S.  W.  86;  Benjamin  v. 
Metropolitan  Street  R.  Co.  133  Mo.  274, 
34  S.  W.  590;  State  v.  Campbell,  80  Mo. 
App.  110;  Oerdes  v.  Christopher  d  S.  Archi- 
tectural Iron  d  F.  Co.  124  Mo.  354,  25  S. 
W.  557,  27  S.  W.  615;  2  Dill.  Mun.  Corp. 
§§  lOH,  1013,  1021,  1024;  Belcher  Sugar 
Ref.  Co.  v.  St.  Louis  Grain  Elevator  Co. 
82  Mo.  121;  Scranton  v.  Catterson,  94  Pa. 
202;  Richmond  v.  Smith,  101  Va.  161,  43 
S.  E.  345;  Alice,  W.  City  d  C.  C.  Teleph.  Co. 
v.  Billingsley  (Tex.  Civ.  App.)  77  S.  W. 
255;  Shipper's  Compress  d  Warehouse  Co. 
v.  Davidson  (Tex.  Civ.  App.)  80  S.  W. 
1032;  Sweet  v.  Poughkeepsie,  97  App.  Div. 
82,  89  N.  Y.  Supp.  618. 

In  an  action  for  an  injury  on  a  public 
street,  the  plaintiff  is  presumed  to  be  in 
the  exercise  of  reasonable  care,  and  the  bur- 
den is  on  the  defendant  to  show  to  the  con- 
trary. 

Holding  v.  St.  Joseph,  92  Mo.  App.  143; 
Louisville  v.  Brewer,  24  Ky.  L.  Rep.  1671, 
72  S.  VV.  9;  Louisville  v.  Keher,  25  Ky.  L. 
Rep.  2003,  79  S.  W.  273 ;  Vocke  v.  Chicago, 
208  111.  192,  70  N.  E.  325;  Staring  v.  West- 
em  U.  Teleg.  Co.  34  N.  Y.  S.  R.  508,  11  N. 
Y.  Supp.  817. 

The  public  is  entitled  to  the  whole  of  the 
street. 

Queen  etc  rel.  Rothschild  v.  United  King- 
dom Electric  Teleg.  Co.  31  L.  J.  Mag.  Cas. 
V.  S.  166;  Atkinson  v.  Chatham,  26  Ont. 
App.  Rep.  521;  Endicott  v.  Triple  State 
Natural  Gas  d  Oil  Co.  25  Ky.  L.  Rep.  862, 
76  S.  W.  516. 

There  was  no  evidence  of  contributory 
negligence  in  this  case. 

Doan  v.  Willow  Springs,  101  Wis.  112,  76 
N.  W.  1104;  Rommeney  v.  New  York.  49 
App.  Div.  64,  63  N.  Y.  Supp.  186;  Lancaster 
v.  Walter,  25  Ky.  L.  Rep.  2189,  80  S.  W. 
189;  Louisville  v.  Brewer,  24  Ky.  L.  Rep. 
1671,  72  S.  W.  9;  Maysville  v.  Guilfoylv, 
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110  Ky.  670,  62  S.  W.  493;  Madisonville  v. 
Pemberton,  25  Ky.  L.  Rep.  347,  75  S.  W. 
229;  Vergin  v.  Saginaw,  125  Mich.  499,  84 
N.  W.  1075;  Dundas  v.  Lansing,  75  Mich. 
499,  5  L.  R.  A.  143,  13  Am.  St.  Rep.  457, 
42  N.  W.  1011;  Lowell  v.  Watertown  Twp. 
58  Mich.  568,  25  N.  W.  517;  Whoram  v. 
Argentine  Twp.  112  Mich.  20,  70  N.  W.  341; 
McQuillan  v.  Seattle,  10  Wash.  464,  45  Am. 
St.  Rep.  799,  38  Pac.  1119;  Sioux  City  d 
P.  R  Co.  v.  Stout,  17  Wall.  657,  21  L.  ed. 
745;  Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S. 
408,  36  L.  ed.  485,  12  Sup.  Ct.  Rep.  679; 
Detroit  d  M.  R.  Co.  v.  Van  Steinburg,  17 
Mich.  121;  Maloy  v.  St.  Paul,  54  Minn.  398, 
56  N.  W.  94;  Ladouceur  v.  Northern  P.  R. 
Co.  4  Wash.  38,  29  Pac.  942;  Denver  v. 
Soloman,  2  Colo.  App.  534,  31  Pac.  507. 

Marshall,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  $5,000  dam- 
ages for  the  death  of  the  plaintiff's  husband 
on  May  11,  1900,' caused  by  a  fire  engine, 
of  which  he  was  the  driver,  colliding  with  a 
guard  or  fender  connected  with  a  crossing 
gate  at  the  northwest  corner  of  Broadway 
and  Poplar  streets,  in  the  city  of  St.  Louis. 
The  plaintiff  recovered  judgment  for  $5,000. 
and,  after  proper  steps,  the  defendant  ap- 
pealed. The  suit  was  originally  instituted 
against  the  city  of  St.  Louis  and  the  defend- 
ant railway  company. 

The  jury  returned  a  verdict  in  favor  of 
the  city  of  St.  Louis,  but  against  the  de- 
fendant railway  company. 

The  Issues. 
The  petition  alleges  that  the  city  of  St. 
Louis  is  a  municipal  corporation,  and  the 
defendant  railway  company  a  corporation, 
organized  under  the  laws  of  Missouri ;  that 
Broadway  is  a  public  street  or  highway  in 
the  city  of  St.  Louis;  that  plaintiff  was  the 
wife  of  George  Seibert,  deceased.  The  peti- 
tion then  alleges:  "Plaintiff  further  states 
that,  long  prior  to  said  11th  day  of  May, 
1900,  the  said  defendant  Missouri  Pacific 
Railway  Company,  by  and  with  the  permis- 
sion of  the  said  defendant  city  of  St.  Louis, 
erected,  and  has  ever  since  said  time  main- 
tained, a  large,  massive,  cast-iron  structure 
on  and  in  that  part  of  said  Broadway  in- 
tended for  driving  purposes,  and  about  4 
feet  east  of  the  west  curb  of  said  Broadway, 
just  north  of  said  Poplar  street,  in  the  city 
of  St.  Louis,  Missouri;  that  said  defend- 
ant Missouri  Pacific  Railway  Company,  by 
and  with  the  permission  of  the  said  defend- 
ant city  of  St.  Louis,  long  prior  to  said  May 
11,  1900,  placed  two  large,  massive,  wrought- 
iron  rails  or  bars,  one  on  either  side  of  said 
cast-iron  structure  hereinbefore  described, 
in  such  position  that  one  end  of  each  of 
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said  iron  bars  was  embedded  in  the  said 
public  street  known  as  Broadway  at  least 
1  foot  east  of  the  said  iron  structure,  and 
at  least  5  feet  east  of  the  said  west  curb  of 
said  Broadway,  and  the  other  end  slanting 
westwardly  to  the  said  iron  structure  at  a 
point  distant  2  or  3  feet  above  the  paved 
surface  of  said  street.  Plaintiff  further 
states  that  by  reason  of  said  position  in 
said  street  the  said  cast-iron  structure  and 
wrought-iron  rails  or  rods  were,  from  the 
time  they  were  so  placed  in  said  street,  a 
dangerous  obstruction  to  the  use  of  said 
street  as  a  public  driveway,  and  that  the  de- 
fendant city  of  St.  Louis  knew  that  the  said 
iron  structure  and  wrought-iron  rails  were 
dangerous  to  persons  driving  on  said  street ; 
that  said  George  Seibert,  on  said  11th  day 
of  May,  1900,  was  employed  by  said  city  of 
St.  Louis  as  a  driver  on  fire  engine  No.  15  of 
the  fire  department  of  said  city;  that  he 
was  then  stationed  at  the  fire  station  house 
on  Broadway  and  Valentine  streets;  that 
about  3  o'clock  a.  m.  on  the  said  11th  day 
of  May,  1900,  an  alarm  of  fire  was  given  at 
said  station  house  at  Eleventh  and  Chouteau 
avenue,  in  said  city;  that  said  George  Sei- 
bert, in  the  discharge  of  his  duty  as  driver 
of  said  engine,  drove  the  same  south  on 
said  Broadway  at  the  speed  required  by  said 
fire  department  under  said  circumstances; 
that  there  was  then  no  danger  or  other 
light  on  or  near  said  obstruction;  that 
while  driving  said  engine  one  of  the  wheels 
of  said  engine  collided  with  said  obstruction 
erected  and  maintained  as  aforesaid  by  said 
Missouri  Pacific  Railway  Company,  by  and 
with  the  permission  of  the  defendant  city 
of  St.  Louis ;  that  by  reason  of  said  collision 
said  George  Seibert  was  thrown  from  his 
seat  on  said  engine  into  the  street,  and  was 
killed.  The  plaintiff  says  that  the  death  of 
said  George  Seibert  was  caused  by  the  neg- 
ligence of  the  defendant,  said  Missouri  Pa- 
cific Railway  Company,  in  erecting  and 
maintaining  said  obstruction  on  said  street, 
and  also  in  so  maintaining  the  same  in 'said 
street  without  maintaining  a  danger  light 
on  or  near  the  same  at  night,  and  by  the 
negligence  of  the  defendant  city  of  St. 
Louis  in  permitting  said  defendant  Missouri 
Pacific  Railway  Company  to  erect  and  main- 
tain said  obstruction  in  said  street,  and  in 
permitting  said  defendant  Missouri  Pacific 
Railway  Company  to  maintain  said  obstruc- 
tion in  said  street  by  night  without  main- 
taining on  or  near  the  same  a  danger  light 
or  lights  as  aforesaid." 

The  answer  of  the  city  of  St.  Louis  was  a 
general  denial,  with  a  plea  of  contributory 
negligence  on  the  part  of  the  deceased.  The 
answer  of  the  defendant  railway  company 
admitted  that  it  had,  with  the  permission  of 
the  city,  erected  and  maintained  crossing 
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gates  at  the  intersection  of  its  railway 
(which  is  laid  on  Poplar  street)  with  Broad- 
way, which  is  the  iron  structure  referred  to 
in  the  plaintiffs  petition ;  that  said  crossing 
gate  was  located  and  erected  by  the  direc- 
tion and  under  the  supervision  of  the  duly 
authorized  officials  and  agents  of  the  city, 
and  in  pursuance  of  the  requirements  of  the 
ordinance  of  said  city  duly  enacted;  that 
said  crossing  gate  is  a  standard  railway 
crossing  gate,  which  was  duly  approved  by 
the  board  of  public  improvements  and  street 
•commissioner  of  the  city,  before  the  same 
was  erected  in  said  Broadway;  and  that 
said  structure,  if  an  obstruction  to  said 
street,  is  a  lawful  one,  for  which  the  defend- 
ant is  not  responsible. 

The  answer,  then,  is  a  general  denial  of 
every  allegation  in  the  petition  not  express 
ly  admitted,  coupled  with  a  plea  of  contribu- 
tory negligence  on  the  part  of  the  deceased. 
The  replies  to  the  answers  were  general  de- 
nials. 

The  case  made  is  this:  The  defendant 
railway  company  has  a  track  on  Poplar 
street,  which  runs  east  and  west  and  cross- 
es Broadway.  Broadway  runs  north  and 
south.  On  the  7th  of  April,  1893,  the  mu- 
nicipal assembly  of  St.  Louis  enacted  an 
ordinance  containing  the  two  following  sec- 
tions : 

"Sec.  1234.  Every  person,  association,  or 
corporation  running  or  operating  engines  or 
cars  propelled  by  steam  upon  its  railroad 
track  or  tracks,  along  or  across  any  street, 
avenue,  or  road  in  the  city  of  St.  Louis, 
now,  or  which  may  hereafter  be  used  for 
wagon  travel,  shall  erect,  at  all  cross  or 
intersecting  streets,  avenues,  or  roads  so 
used,  or  which  may  hereafter  be  used,  a 
gate  or  gates,  made  of  wood  or  iron  or  other 
suitable  material,  and,  unless  said  gates  are 
opened  and  closed  automatically,  such  per- 
sons, associations,  or  corporations  shall  keep 
a  watchman  to  operate  such  gate  or  gates 
who  shall  close  the  same  immediately  be- 
fore the  passage  of  any  engine  car  or  train 
of  cars,  and  open  the  same  immediately 
after  such  passage.  Such  gate  or  gates 
shall  be  so  erected  on  such  improved  streets, 
avenues,  or  roads,  within  thirty  days  after 
such  person,  association,  or  corporation 
shall  be  notified  so  to  do  by  the  street  com- 
missioner of  the  city  of  St.  Louis:  Pro- 
vided, however,  that  this  ordinance  shall 
not  apply  to  any  cross  or  intersecting  ave- 
nues, streets,  or  roads  that  are  now,  or  that 
may  hereafter  be,  bridged  over  and  across 
the  railroad  tracks;  and  provided,  further, 
that  this  ordinance  shall  not  apply  to  any 
cross  or  intersecting  streets,  avenues,  or 
roads  on  which  are  laid  tracks  used  ex- 
clusively for  switching  purposes  or  for 
switch  tracks. 
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"Sec.  1235.  Any  person,  association,  or 
corporation  failing  to  observe  and  comply 
with  the  provisions  of  §  1234  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon 
conviction  thereof  in  the  police  court  of  the 
city,  shall  be  fined  not  less  than  $100.00  nor 
more  than  $500.00  for  each  and  every  of- 
fense, and  every  day's  violation  thereof 
shall  constitute  a  separate  offense." 

Pursuant  to  the  requirements  of  said  ordi- 
nance, and  under  written  direction  and  au- 
thority of  the  city,  the  defendant  railway 
company,  on  the  8th  of  December,  1890, 
erected  crossing  gates  at  the  intersection  of 
Broadway  and  Poplar  streets  in  the  city  of 
St.  Louis.  Such  gates  consisted  of  a  me- 
chanical appliance  inclosed  in  an  iron  box 
at  each  of  the  four  corners  of  the  said  in- 
tersecting streets.  Such  mechanical  appli- 
ances were  connected  with  and  operated  four 
wooden  arms.  The  whole  appliance  was 
operated  by  a  man,  who  had  a  station  on 
one  of  said  intersecting  corners.  On  the  ap- 
proach of  a  train  said  arms  were  lowered, 
so  as  to  extend  from  each  of  said  oorners 
toward  the  center  of  the  street,  and  thus 
form  a  barrier  or  gate,  as  it  is  called,  on 
each  side  of  the  railroad  tracks.  After  the 
passage  of  a  train,  the  operator,  by  use  of 
said  appliances,  raised  the  arms  to  an  up- 
right position,  thereby  leaving  the  street 
open  for  travel.  The  said  box  on  the  north- 
west corner  of  Poplar  and  Broadway,  which 
is  complained  of  in  this  case,  was  located  in- 
side of  the  street  line.  The  box  was  2  feet 
3  inches  in  length,  and  was  placed  1  foot 
east  of  the  west  curb  line  on  Broadway. 
Outside  of  the  east  end  of  the  box  containing 
the  mechanical  appliance  there  were  placed 
two  pieces  of  railroad  iron,  which  were 
firmly  embedded  in  the  surface  of  the  street, 
and  extended  upward  and  inward  toward  the 
said  box,  so  as  to  afford  a  protection  for 
said  box  containing  such  appliances,  to  pre- 
vent the  same  from  being  injured  by  colli- 
sion therewith.  The  whole  projection,  in- 
cluding said  protection,  extended  5  feet  2 
inches  eastwardly  from  the  west  curb  line 
of  Broadway.  As  above  stated,  there  was 
one  such  box  and  protection  on  each  of  the 
four  corners  •  of  Broadway  and  Poplar 
streets.  Broadway  is  a  very  wide  street, 
and  between  the  outside  limits  of  said 
boxes  and  their  projections  there  was  a  free, 
open  space  of  39  feet  for  public  use  and 
travel.  In  the  center  of  the  street  there  is 
a  double-track  electric  street  railway. 

The  city  of  St.  Louis  has  a  fire-engine 
house  located  on  the  west  side  of  Broadway, 
opposite  Valentine  street,  about  200  feet 
north  of  Poplar  street.  In  said  engine 
house  are  located  two  fire  engines,  numbered 
15  and  39,  with  their  respective  hose  reels, 
and  also  a  truck  or  hook  and  ladder.  The 
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engine  No.  15  occupies  the  south  room  of 
the  engine  house.  The  truck  or  hook  and 
ladder  is  stationed  in  the  middle  room,  and 
engine  No.  39  in  the  north  room.  Under 
the  rules  of  the  fire  department,  when  an 
alarm  of  fire  comes  from  a  portion  of  the 
city  south  of  said  engine  house,  it  is  the 
duty  of  engine  No.  15,  of  which  the  de- 
ceased, George  Seibert,  was  the  driver,  to 
leave  the  engine  house  first,  cross  Broadway 
to  the  east  side  thereof,  so  as  to  permit  the 
truck  or  hook  and  ladder  to  come  out  of 
the  engine  house  and  go  southwardly  on  the 
west  side  of  Broadway  ahead  of  the  engine. 
When  the  truck  has  so  proceeded,  it  is  the 
duty  of  the  driver  of  engine  No.  15  to  re- 
cross  Broadway  to  the  west  side  thereof  and 
proceed  southwardly.  Engine  No.  39  then 
follows  engine  No.  15,  and  the  hose  reels 
follow  the  engines.  The  deceased,  George 
Seibert,  had  been  a  driver  of  a  beer  wagon 
in  the  city  of  St.  Louis  for  many  years. 
For  some  time  before  the  date  of  the  acci- 
dent he  had  been  a  driver  of  a  fire  engine 
belonging  to  the  city.  For  eleven  days  be- 
fore the  accident  he  had  been  the  driver  of 
engine  No.  15.  He  lived  at  2739  Arsenal 
street,  which  was  south  of  the  engine  house, 
and  at  least  once  each  day  he  went  from  the 
engine  house  southwardly  to  reach  his  home, 
in  order  to  get  his  meals.  The  crossing 
gates  at  Broadway  and  Poplar  were  plainly 
visible  from  the  engine  house  at  which  the 
deceased  was  stationed.  About  3  o'clock  in 
the  morning  of  May  11,  1900,  an  alarm  of 
fire  was  sounded  in  the  engine  house,  call- 
ing them  to  a  fire  south  of  Poplar  street. 
Obedient  to  the  rules  of  the  department, 
the  deceased  drove  engine  No.  15  out  of 
the  engine  house  and  across  Broadway  to 
the  east  side  thereof.  Seeing  that  the  truck 
had  not  come  out  of  the  engine  house,  the 
deceased  then  recrossed  Broadway  to  the 
west  side  thereof  and  proceeded  southwardly 
at  the  rate  of  speed  at  which  fire  engines 
proceed  in  the  city  of  St.  Louis,  which  was 
as  fast  as  the  horses  could  run.  The  engine 
weighed  9,700  pounds.  There  was  an  elec- 
tric arc  light  suspended  in  the  middle  of  the 
intersection  of  said  streets,  which  lighted 
the  locality  so  that  the  crossing  gates  and 
their  appurtenances  could  be  easily  seen  at 
a  distance  of  from  80  to  100  feet,  and  the 
light  was  burning  at  the  time  of  the  acci- 
dent. When  the  engine  reached  the  inter- 
section of  Broadway  and  Poplar  streets, 
the  front  wheel  on  the  right-hand  side  of 
the  engine  struck  the  north  fender  or  rail 
protecting  the  box  containing  the  appliance 
for  operating  the  crossing  gate,  in  conse- 
quence of  which  the  driver,  George  Seibert, 
was  thrown  from  the  engine  and  received 
injuries  from  which  he  died. 
For  the  purpose  of  this  case  this  is  a  suf- 
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ficient  statement  of  the  facts.  At  the  close 
of  the  plaintiff's  case,  and  again  at  the 
close  of  the  whole  case,  the  defendant  de- 
murred to  the  evidence.  The  court  over- 
ruled the  demurrers,  and  the  defendant  ex- 
cepted, and  now  relies  chiefly  upon  the 
ruling  of  the  trial  court  in  this  regard  as 
ground  for  reversal  of  the  case. 

1.  The  crucial  question  in  this  case  is 
whether  the  construction  and  maintenance, 
by  the  defendant  railroad  company  of  the 
safety  gates,  with  the  appliances  for  oper- 
ating the  same,  together  with  the  two  barn 
of  railroad  iron  protecting  said  boxes,  all 
located  inside  of  the  street  line,  and  con- 
structed and  maintained  in  obedience  to  the 
requirements  of  an  ordinance  of  the  city  of 
St.  Louis,  constitute  a  nuisance  on  a  public 
street,  so  as  to  render  the  defendant  liable 
for  damages  caused  by  a  collision  therewith. 
The  general  rule  of  law  is  that  the  city  has 
no  power  to  place,  or  to  cause  or  permit  any 
one  to  place,  a  nuisance  or  obstruction  up- 
on a  public  highway,  which  renders  the  high- 
way dangerous  to  travelers  thereon.  The 
question,  therefore,  in  this  case,  is  whether 
the  erection  and  maintenance  of  the  cross- 
ing gates,  with  their  necessary  appliances 
and  protections,  within  the  limits  of  the 
street,  constitute  such  an  obstruction  as  to 
amount  to  a  nuisance  on  the  street,  within 
the  meaning  of  the  general  rule  of  law  stat- 
ed; in  other  words,  whether  the  city  of  St. 
Louis  had  the  legal  right  to  enact  the  ordi- 
nances hereinbefore  set  out,  requiring  the 
defendant  railroad  company  to  erect  and 
maintain  such  crossing  or  safety  gates,  as  a 
police  regulation,  and  to  authorize  or  per- 
mit the  same  to  be  located  within  the  lines 
of  the  street. 

Counsel  for  defendant  refer  to  paragraph 
36,  §  5508,  p.  1280,  Rev.  Stat.  1899,  as  au- 
thority for  the  maintenance  of  such  gates. 
That  statutory  provision,  however,  has  no 
application  to  this  case.  It  is  a  part  of  the 
general  statutes  of  the  state  relating  to 
charters  of  cities  of  the  second  class,  which 
confers  upon  the  mayor  and  assembly  of 
cities  of  the  second  class  power  to  require 
railroad  companies  to  erect  and  maintain 
suitable  gates  at  railway  crossings,  streets, 
or  alleys.  This  statutory  provision  has  no 
application  to  the  city  of  St.  Louis,  and  is 
only  valuable  in  this  case  so  far  as  it  ex- 
presses the  general  policy  of  the  state  with 
reference  to  such  police  regulations.  The 
power  of  the  city  of  St.  Louis  in  this  re- 
gard is  to  be  found  in  paragraphs  2,  11,  and 
14  of  §  26  of  article  3  of  the  city  charter. 
Paragraph  2  confers  the  power  upon  the 
mayor  and  assembly  "to  establish,  open,  va- 
cate, alter,  widen,  extend,  pave,  or  other- 
wise improve,  and  sprinkle  all  streets,  ave- 
nues, sidewalks,  .  .  .  and  to  regulate 
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the  use  thereof."  Paragraph  11  confers  the 
power,  inter  alia,  to  grant  to  persons  or 
corporations  the  right  to  construct  railways 
in  the  city,  .  .  .  and  to  regulate  and 
control  the  same  as  to  their  fares,  routes, 
and  frequency  of  trips,  and  the  repair  of 
their  tracks,  and  the  kind  of  their  rails  and 
vehicles.  Paragraph  14  confers  power  to 
pass  all  ordinances,  not  inconsistent  with 
the  provisions  of  the  charter  or  the  laws 
of 'the  state,  as  may  be  expedient  in  main- 
taining the  peace,  good  government,  health, 
and  welfare  of  the  city.  These  express 
grants  of  power  are  ample  to  support  the 
ordinance  requiring  the  erection  of  such 
safety  gates  where  railroads  cross  public 
streets. 

But,  without  such  express  grants,  the 
power  to  pass  such  police  regulations  is 
an  inherent  power,  necessary  for  the  pro- 
tection of  the  lives  and  persons  of  the  citi- 
zens using  the  public  streets.  It  is  the  duty 
of  a  city  to  take  all  such  steps  and  pre- 
cautions as  are  reasonably  necessary  to  ren- 
der its  streets  reasonably  safe  for  use  by 
citizens.  There  can  be  no  two  opinions  that 
safety  gates  where  railroads  cross  public 
streets  are  a  necessary  protection  against  ac- 
cidents and  do  not  constitute  a  nuisance  up- 
on the  street.  In  Belcher  Sugar  Ref.  Co.  v. 
St.  Louis  Grain  Elevator  Co.  101  Mo.  204, 
8'L.  R.  A.  801,  13  S.  W.  822,  in  speaking 
of  structures  on  public  highways  (in  that 
case  it  was  an  elevator  on  a  public  wharf) . 
the  court  said:  "We  do  not  say  that  the 
state  has  the  power  to  confer  upon  the  city 
the  right  to  turn  the  wharf  to  purely  pri- 
vate uses,  or  to  charge  it  with  burdens  not 
contemplated  by  the  condemnation,  with- 
out additional  compensation;  but  there  is  a 
wide  field  over  which  the  legislature  is 
supreme,  and  many  structures  may  be  jus- 
tified under  legislative  sanction  which  would 
otherwise  be  a  nuisance."  A  safety  gate 
at  a  point  where  a  railroad  crosses  a  public 
street  is  in  no  sense  a  private  use  of  the 
street,  but  is  clearly  a  police  protection 
against  injuries  to  persons  passing  along 
the  street,  in  consequence  of  the  passage 
of  railway  trains  over  the  same,  and  such 
gates,  therefore,  cannot  in  any  proper  sense 
be  said  to  be  a  nuisance  on  the  street.  It 
goes  without  saying  that  such  gates  must 
be  closed  and  opened  by  machinery,  and  that 
such  machinery  must  operate  either  auto- 
matically or  by  human  agency.  In  either 
event  there  must  be  a  permanent  displace- 
ment of  as  much  of  the  street  surface  as 
is  necessary  for  the  occupancy  of  such  ma- 
chinery. Whether  the  operating  machinery 
shall  be  placed  within  the  limits  of  the 
street, — that  is,  between  the  curb  lines  of 
the  street, — or  on  the  sidewalk,  which  con- 
stitutes a  part  of  the  street  in  the  legal  ac- 
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ceptation  of  the  term  "street,"  is  a  question 
resting  largely  within  the  discretion  of  the 
municipal  authorities;  and  the  courts  will 
not  interfere  therewith,  nor  condemn  the 
municipal  action  in  respect  to  the  place 
where  said  machinery  is  located,  unless 
the  presence  on  the  street  of  such  machinery 
or  appliances  necessarily  interferes  with  the 
use  of  the  street  as  a  public  highway.  As 
there  were  39  feet  of  clear,  unobstructed 
apace  left  in  the  highway  between  the  boxes 
and  the  protections  thereof  in  this  case,  it 
cannot  be  said  that  the  machinery,  appli- 
ances, and  protections  necessarily  interfere 
with  the  use  of  Broadway  as  a  public 
highway.  As  stated,  a  street,  in  the  legal 
acceptation,  includes  the  portion  provided 
for  the  passage  of  vehicles  and  also  the  side- 
walks provided  for  the  use  of  pedestrians. 
The  location  of  such  appliances  on  the  side- 
walk impairs  the  use  of  the  sidewalk  for 
pedestrians  to  a  certain  and  perhaps  greater 
degree  than  the  location  thereof  within  the 
space  allotted  for  the  passage  of  vehicles 
impairs  the  use  of  that  portion  of  the 
street  for  the  use  of  the  public.  Wherever 
such  appliances  are  located,  they  necessarily 
withdraw  as  much  of  the  street  as  they  per- 
manently displace  from  public  use.  But, 
inasmuch  as  such  gates  are  not  only  useful, 
but  necessary,  for  the  protection  of  the  lives 
of  the  people,  their  presence  on  the  street 
is  not  an  unlawful  use  of  the  street  for  that 
purpose,  nor  do  they  constitute  a  nuisance, 
within  the  legal  meaning  of  the  term. 

The  identical  question  here  involved  does 
not  seem  to  have  undergone  judicial  de- 
termination in  this  state.  But  the  princi- 
ple involved  has  been  considered  and  ap- 
plied with  reference  to  other  obstructions 
on  a  street,  and  it  has  uniformly  been 
held  that,  where  the  obstruction  constitutes 
a  necessary  incident  to  the  use  of  the 
street  or  the  purposes  authorized  by  law,  or 
where  they,  as  here,  are  intended  for  the 
protection  of  the  general  traveling  public, 
they  do  not  constitute  a  nuisance.  The 
principle  has  been  applied  to  piers  and  abut- 
ments on  a  street  or  highway  for  a  bridge, 
and  it  has  been  held  that  the  places  on  the 
street  where  such  piers  shall  be  located 
are  properly  determinable  by  the  municipal 
authorities.  Cardtoell  v.  American  River 
Bridge  Co.  113  U.  S.  209,  28  L.  ed.  959,  5 
Sup.  Ct.  Rep.  423;  Smith  v.  Alabama,  124 
U.  S.  481,  31  L.  ed.  513,  1  Inters.  Com. 
Rep.  804,  8  Sup.  Ct.  Rep.  564.  The  same 
principle  has  been  applied  in  reference  to 
the  construction  of  a  bridge  over  a  navi- 
gable stream  of  water,  thereby  rendering 
the  navigation  more  hazardous,  but  the 
bridge  affording  greater  facilities  to  the 
traveling  public.  Miller  v.  New  York,  109 
U.  S.  385,  27  L.  ed.  971,  3  Sup.  Ct.  Rep. 
70  L.  R.  A. 


228.  The  erection  of  a  pier  in  a  street  to 
support  the  end  of  a  bridge  crossing  the 
Missouri  river  at.  Kansas  City,  Missouri, 
for  railroad  and  wagon  travel  and  for  the 
use  of  pedestrians,  was  held  by  this  court 
not  to  be  a  nuisance  in  the  street,  in  Gates 
v.  Kansas  City  Bridge  d  Terminal  R.  Co. 
Ill  Mo.  28,  19  S.  W.  957.  The  placing  of 
telegraph  and  telephone  poles  in  a  sidewalk 
on  a  street,  whereby  a  certain  portion  of  the 
street  was  permanently  withdrawn  from  use 
by  the  public,  has  been  held  not  to  be  a 
nuisance  on  the  street.  Julia  Bldg.  Asso.  v. 
Bell  Teleph.  Co.  88  Mo.  266,  57  Am.  Rep. 
398;  Oay  v.  Mutual  Union  Teleg.  Co.  12 
Mo.  App.  486. 

Speaking  of  the  liability  of  a  city  for  acts 
or  neglects  of  its  officers  with  respect  to  the 
performance  of  duties  imposed  for  the  public 
benefit,  and  not  for  profit  or  special  privi- 
leges to  the  municipal  corporation,  Cooley, 
in  his  work  on  Constitutional  Limitations, 
6th  ed.  p.  256,  says:  "And,  as  the  state 
is  not  responsible  for  the  acts  or  neglects  of 
public  officers,  in  respect  to  the  duties  im- 
posed upon  them  for  the  public  benefit,  so 
one  of  these  corporations  is  not  liable  to 
private  suits  for  either  the  nonperformance, 
or  the  negligent  performance,  of  the  pub- 
lic duties  which  it  is  required  to  assume, 
and  does  assume,  for  the  general  public,  and 
from  which  the  corporation  itself  receives 
neither  profit  nor  special  privilege.  And 
the  same  presumption  that  legislative  action 
has  been  devised  and  adopted  on  adequate 
information  and  under  the  influence  of  cor- 
rect motives  will  be  applied  to  the  dis- 
cretionary action  of  municipal  bodies  and  of 
the  state  legislature,  and  will  preclude,  in 
the  one  case  as  in  the  other,  all  collateral 
attack."  If,  therefore,  the  city  of  St.  Louis 
had  erected  these  crossing  gates  for  the  ben- 
efit of  the  general  public  there  can  be  no 
question  that  the  municipal  corporation 
would  not  be  liable  to  a  private  action 
such  as  this.  Instead  of  erecting  such  gates 
itself,  the  city,  under  its  police  power  re- 
quired the  defendant  company  to  erect  them. 
As  the  city  could  not  be  held  liable  for  so 
doing,  it  follows  logically  that  the  defend- 
ant could  not  be  held  liable  for  doing  that 
which  the  city  was  under  obligation  to 
its  citizens  to  do,  and  which  it  required 
the  defendant  to  do  instead  of  doing  it  it- 
self. The  duty,  and  right,  and  power  to 
erect  such  gates  carries  with  it  a  discretion 
to  determine  where  such  gates  shall  be 
erected  and  the  character  of  the  gates  to 
be  erected.  This  discretion  is  not  subject  to 
judicial  review  or  control,  unless  it  is  so 
exercised  as  to  amount  to  a  practical  de- 
struction of  the  street  for  street  purposes, 
or  to  a  virtual  withdrawal  of  the  street 
from  public  use,  such  as  was  the  case  with 
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Dubach  v.  Hannibal  &  St.  J.  R.  Co.  89  Mo. 
488,  1  S.  W.  86,  and  Lockwood  v.  Wabash 
R.  Co.  122  Mo.  98,  24  L.  R.  A.  516,  43  Am. 
St.  Rep.  547,  26  S.  W.  698.  Cases  like 
Schopp  v.  St.  Louis,  117  Mo.  131,  20  L.  R.  A. 
783,  22  S.  W.  898,  have  no  application  to 
cases  of  this  character,  for  the  reason  that 
the  use  authorized  in  that  case  was  for 
private  benefit,  and  not  for  public  good. 

The  petition  in  this  case  charges  that  the 
structures,  including  the  iron  rails  or  bar- 
riers, were  located  by  the  defendant  under 
authority  of  the  city  of  St.  Louis,  and  the 
answer  charges  that  they  were  placed  there 
in  obedience  to  an  ordinance  and  pursuant  to 
the  direction  of  the  proper  city  authorities. 
As  above  stated,  there  was  a  clear  unob- 
structed roadway  39  feet  in  width  between 
such  structures  for  the  use  of  the  travel- 
ing public.  The  uncontradicted  testimony 
shows  that  there  was  an  electric  arc  light 
suspended  in  the  middle  of  the  intersec- 
tion of  Broadway  and  Poplar  streets,  which 
lighted  the  locality  so  thoroughly  that  the 
structure  could  be  plainly  seen  at  a  distance 
of  from  80  to  100  feet  therefrom;  that  the 
structure  was  within  200  feet  of  the  engine 
house  at  which  the  deceased  was  stationed; 
and  that  he  had  passed  the  same  at  least 
once  in  response  to  a  fire  alarm  before  the 
time  of  the  accident,  and  had  passed  it  many 
times  in  going  from  the  engine  house  to 
his  home,  which  was  located  south  thereof. 
Under  these  facts  there  can  be  no  room  for 
doubt  that  anyone  could  have  safely  driven 
over  the  street  while  exercising  any  degree 
of  care  whatever,  without  incurring  the 
slightest  liability  to  danger  from  such  ob- 
struction, and  that  the  deceased  knew,  or 
by  the  exercise  of  ordinary  care  could  have 
known,  of  the  existence  of  such  structure 
on  the  street,  and  by  the  exercise  of  like 
care  could  have  avoided  a  collision  there- 
with. There  is  no  question  that  the  struc- 
tures were  proper  structures,  and  were  of 
the  character  and  kind  usually  employed 
for  such  purposes.  The  conclusion  is  there- 
fore inevitable  that  the  structures  were  not 
a  nuisance  on  the  street;  that  the  defendant 
placed  them  there  in  obedience  to  a  positive 
requirement  of  a  municipal  regulation,  en- 
acted under  the  police  power  conferred  by 
the  state  upon  the  city  of  St.  Louis  for 
public  benefit  and  protection ;  and  that  they 
did  not  constitute  such  an  obstruction  on 
the  street  as  unnecessarily  impaired  its 
usefulness  as  a  street,  or  such  as  would 
cause  injury  to  any  one  using  the  street 
while  exercising  ordinary  care.  It  is  like- 
wise apparent  that  the  presence  of  the 
structure  on  the  street  could  not  have  in- 
flicted the  injury  complained  of  if  the  de- 
ceased had  used  even  the  slightest  degree 
of  care  in  the  management  of  his  engine  and 
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team.  Upon  the  whole  case  made,  therefore, 
it  follows  that  the  trial  court  erred  in 
overruling  the  demurrers  to  the  evidence, 
and  in  permitting  the  case  to  go  to  the 
jury  at  all. 

The   judgment   of   the   Circuit   Court   is 
therefore  reversed. 

All  concur. 


FIRST  NATIONAL  BANK  of  Kansas  City, 

Respt., 

v. 

GUARDIAN    TRUST    COMPANY,     Appt. 
(187  Mo.  494.) 

1.  A  stranger  to  a  note  who  places  his 
name  upon  it  before  delivery,  to  give 

It  credit  with  the  payee,  is  prima  facie  liable 
as  a  comaker. 

2.  That  one  -who  places  his  name  on  a 
note  before  delivery  to  give  it  credit 
with  the  payee  is  to  be  held  merely  as  a 
surety,  is  not  shown  by  the  fact  that  the  note 
was  duly  protested,  and  that  one  count  in 
the  complaint  against  him  proceeds  upon  the 
theory  that  he  is  an  indorser. 

3.  A  surety  company  bavins;  charter 
power  to  finance  other  companies,  and 
having  actively  undertaken  to  do  so  with  re- 
spect to  a  particular  one  in  whose  success  it 
is  largely  interested,  will  not  be  permitted  to 
plead  ultra  vires  in  defense  of  its  liability  as 
surety  on  a  note  executed  to  obtain  necessary 
funds  for  it,  where  the  payee  parted  with 
his  money  under  the  belief  that  the  trust 
company,  in  placing  its  name  on  the  note,  was 
pursuing  its  known  policy  with  respect  to  the 
maker  thereof. 

(March  16,  1905.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Jackson  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  enforce  payment  of  a  promissory  note. 
Affirmed. 

Statement  by  Fox,  J.: 

This  suit  was  commenced  in  the  Jackson 
county  circuit  court.  Its  origin  may  thus 
be  briefly  stated: 

The  Kansas  City  Suburban  Belt  Railroad 
Company  is  a  corporation  organized  under 

the  railroad  laws  of  Missouri  on  the 

day  of  January,  1887,  for  the  purpose  of 
building  and  operating  a  belt  railroad 
around  Kansas  City.  About  two  years 
afterwards,  namely,  in  February,  1889,  the 


Note. — As  to  estoppel  of  corporation  to  set 
up  plea  of  ultra  vires,  see  also,  in  this  series, 
Miller  v.  American  Mut.  Acci.  Ins.  Co.  20  L.  R. 
A.  765,  and  note. 

As  to  illegal  powers  and  privileges  of  surety 
and  trust  companies,  see  note  to  Re  Clark,  48 
L.  R.  A.  587. 
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fendant  had  power  to  execute  and  issue  its 
notes  payable  at  a  future  date,  and  that, 
by  virtue  of  an  act  of  the  legislature  of 
the  said  state  approved  and  in  force  April 
18,  1891,  the  said  act  of  March  31,  1887, 
was  so  amended  as  to  authorize  corpora- 
tions formed  under  it  to  guarantee  the 
principal  or  interest  both  of  any  securities 
of  any  kind;  that,  by  the  laws  under  which 
the  defendant  was  organized,  it  had  the 
power  to  extend  its  business,  by  the  action 
of  its  stockholders,  to  any  one  or  more  of 
the  different  classes  of  business  mentioned 
in  said  laws,  and  that  after  the  passage 
of  the  act  of  the  legislature  approved 
April  18,  1891,  and  particularly  for  the 
space  of  five  years  prior  to  the  execution  of 
the  note  in  suit,  the  defendant,  in  its  deal- 
ings with  its  said  subcompanies  and  the 
public  generally,  assumed  to  have  and  exer- 
cise, and  did  in  fact  have  and  exercise,  the 
power  to  secure  and  guarantee  the  principal 
and  interest  of  such  notes  as  these ;  that  the 
plaintiff  relied  upon  these  things,  and,  re- 
lying upon  them,  assumed  and  believed  that 
the  trust  company  had  authority  to  execute 
the  note  as  accommodation  indorser  or 
surety  for  the  belt  railroad  company,  and 
was  induced  thereby  to  lend  the  $25,000  to 
the  belt  railroad  company.  By  reason  of 
all  which,  the  reply  states,  the  defendant 
is  now  estopped  to  set  up  ultra  vires  in  de- 
fense of  this  suit. 

The  facts  developed  at  the  trial  of  this 
case  were  substantially  as  follows: 

A  large  part  of  the  business  of  the  defend- 
ant was  directed  towards  organizing  and 
promoting  certain  classes  of  corporations, 
referred  to  by  the  witnesses  in  this  cause 
as  subcompanies.  Among  the  companies  in 
which  the  defendant  was  interested  as  finan- 
cial agent  were  the  Kansas  City,  Pittsburg, 
'&  Gulf  Railroad  Company,  the  Union  Ter- 
minal Railway  Company,  the  Jansen  Place 
Land  Company,  and  also  many  others.  So 
far  as  the  belt  railroad  company  was  con- 
cerned, the  evidence  shows  that  it  was  or- 
ganized before  the  trust  company  was 
formed.  Shortly  after  the  organization  of 
the  trust  company,  the  defendant  corpora- 
tion in  this  cause  undertook  the  promotion 
and  financing  of  the  belt  railroad  company, 
which  means  that  it  bought  the  bonds  and 
considerable  of  the  stock  of  the  belt  rail- 
road company.  That  was,  of  course,  back  in 
1889  and  '90.  The  evidence  also  shows 
that  this  trust  company  from  time  to  time 
advanced  money  from  its  own  treasury  dur- 
ing the  process  of  the  construction  of  the 
railroad,  and  put  it  on  an  operating  basis, 
and  that  the  belt  railroad  company  was 
largely  indebted  to  the  defendant  corpora- 
tion. 

As  to  the  execution  of  the  note  upon 
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which  a  recovery  is  sought  in  this  case,  the 
particular  details  surrounding  the  execution 
of  that  contract  are  best  told  by  the  parties 
who  negotiated  the  contract.  Mr.  E.  F. 
Swinney,  who  at  the  date  of  the  trial  of  this 
case  was  president  of  the  First  National 
Bank,  and  who  was  cashier  of  the  bank  at 
the  time  of  the  execution  of  the  note,  thus 
details  the  transaction :  "Mr.  Martin  came 
in  to  me  and  said  that  he  wanted  to  get 
$25,000  for  the  Suburban  Belt  Railroad 
Company.  I  asked  him  what  collateral  he 
wanted  to  give.  He  said  he  did  not  have 
any  collateral  at  that  time.  I  told  him  I 
could  not  take  the  note  without  collateral 
or  security.  And  he  asked  me  if  the  Guar- 
dian Trust  Company  would  do,  or  perhaps 
I  told  him  that,  if  he  would  get  the  Guar- 
dian Trust  Company  on  the  paper,  we  would 
take  it.  He  said  he  would  see  about  the 
matter,  and  he  left;  and,  if  I  remember  cor- 
rectly, he  called  me  up  and  said  they  would 
take  the  money." 

On  cross-examination  he  gave  the  follow- 
ing testimony: 

Q.  Mr.  Martin  was  president  of  the 
Kansas  City  Suburban  Belt  Railroad  Com- 
pany? 

A,    Yes,  sir. 

Q.  And  he  applied  to  you  for  this  loan 
on  behalf  of  the  Kansas  City  Suburban 
Belt  Railroad  Company? 

A.    Yes,  Bir. 

Q.  And  the  matter  of  indorsing  by  the 
Guardian  Trust  Co.  came  up  after  he  was  in 
consultation  with  you,  and  you  either  made 
the  suggestion  that  he  get  it  indorsed  by 
them,  or,  upon  your  demand  for  security  he 
suggested  that  it  would  be  so  indorsed? 

A.  Just  as  I  said  to  you,  he  came  and 
wanted  to  get  this  money,  and  I  told  him  I 
could  not  let  him  have  the  money  unless 
he  could  give  us  some  collateral.  He  said  he 
did  not  have  any  collateral.  I  told  him 
then  he  would  have  to  get, — that  is  my  rec- 
ollection; it  was  either  his  proposition  or 
mine, — but,  anyway,  that  he  would  get  the 
Guardian  Trust  Company  to  sign  the  note, 
and  we  would  let  him  have  the  money. 
That  is  the  way  it  occurred. 

Mr.  E.  L.  Martin's  testimony  was  in  part 
as  follows: 

Q.    You  are  a  resident  of  Kansas  City? 

A.     Yes,  sir. 

Q.    How  long  have  you  resided  here? 

A.    About  thirty-two  years. 

Q.  Were  you  connected  with  the  Mis- 
souri, Kansas,  &  Texas  Trust  Company,  af- 
terward the  Guardian  Trust  Company? 

A.     Yes,  sir. 

Q.  When  did  you  become  connected  with 
the  company? 
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A.  Well,  I  was  one  of  the  original  di- 
rectors, I  think,  when  it  was  organized. 

Q.  Were  you  connected  with  the  Kansas 
City  Suburban  Belt  Railroad  Company? 

A.    Yes,  sir. 

Q.  When  did  you  first  become  connected 
with  that  company? 

A.  When  it  was  first  organized.  I  was 
its  first  president. 

Q.    When  was  the  company  organized? 

A.  I  am  not  quite  sure  whether  it  was 
in  1687  or  1888. 

Q.  It  was  organized  prior  to  the  for- 
mation of  the  Missouri,  Kansas,  &  Texas 
Trust  Company? 

A.    Yes,  sir. 

Q.  How  long  did  you  remain  connected, 
and  in  what  capacity  or  position,  with  the 
Kansas  City  Suburban  Belt  Railroad  Com- 
pany? 

A.  I  remained  its  president  up  to  April, 
J  20O. 

•   Q.    Then  who  succeeded  you  as  president 
of  the  company? 

A.    Mr.  Edson. 

Q.  Did  you,  as  president,  have  active 
charge  and  management  of  the  Kansas  City 
Suburban  Belt  Railroad  Company  during  all 
that  time? 

A.    Yes,  sir. 

Q.    Did  you  have  charge  of  its  finances  ? 

A.    To  a  certain  extent;  yes,  sir. 

Q.  What  relation  did  you  sustain  to  the 
Missouri,  Kansas,  &  Texas  Trust  Company 
from  the  time  of  its  organization  until  April 
1,  1900,  when  jour  relations  with  the  Kan- 
sas City  Suburban  Belt  Railroad  Company 
Uiminatai  and  ceased? 

A.  I  was  vice  president  of  the  trust  com- 
pany. 

Q.  Where  were  the  general  offices  of  the 
trust  company  during  the  time  of  its  exist- 
ence? 

A.  They  were  here  in  Kansas  City  until 
they  were  removed  to  Chicago.  Kansas 
City  was  the  general  office  or  head  office  al- 
ways,— the  chief  corporate  office. 

Q.  Were  the  books  and  records  of  the 
company  removed  to  Chicago? 

A.    Yes,  sir. 

Q.    When  was  that? 

A.    In  October,  1899,  I  think. 

Q.  When  were  the  Chicago  offices  of  the 
Guardian  Trust  Company  opened, — how  long 
prior  to  the  removal  of  the  books  to  that 
office? 

A.    They  were  opened  about  that  time. 

Q.  Who  was  in  charge  of  the  office  here 
in  Kansas  City?  Who  was  the  chief  of- 
ficer in  charge  of  the  Guardian  Trust  Com- 
pany on  September  22,  1899? 

A.    Is  that  the  date  of  the  note  sued  on? 

Q.    No;  that  is  the  date  of  the  first  note? 

A.  I  had  charge  of  the  office  at  that  time. 
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Q.  And  you  were  also  the  president  of 
the  Kansas  City  Suburban  Belt  Railroad 
Company  at  that  time? 

A.    Yes,  sir. 

Q.  Who  were  the  officers  of  the  Guardian 
Trust   Company? 

A.  Mr.  Stilwell  was  president;  Mr.  J. 
McD.  Trimble,  vice  president;  Mr.  T.  L. 
Chadbourn.  vice  president;  Mr.  W.  S.  Tay- 
lor, treasurer;  and  Mr.  F.  B.  Wilcox,  as- 
sistant treasurer. 

Q.    Who  was  the  secretary? 

A.    Mr.  A.  J.  Singer. 

Q.  Who  were  the  chief  officers  of  the 
Kansas  City  Suburban  Belt  Railroad  Com- 
pany at  that  time? 

A.  I  was  president;  Mr.  Stilwell,  vice 
president;  and  Mr.  Nolthenius,  I  think, 
treasurer ;  and  at  that  time  A.  L.  Howe  was 
assistant  treasurer. 

Q.  Who  were  the  directors  of  the  two 
companies,  the  trust  company  and  the  rail- 
road company, — the  same  or  different? 

A.  Well,  they  were  intermixed.  Some 
occupied  positions  in  both  companies,  and 
some  did  not. 

Q.  During  the  time  the  trust  company 
and  the  officers  of  the  trust  company  and 
the  officers  of  the  railroad  company  were 
thus  mingled,  what  was  the  course  of  busi- 
ness between- the  two  companies?  Describe 
that  generally? 

A.  Well,  the  trust  company  handled  the 
securities  of  the  belt  line  to  a  very  great 
extent, — found  a  market  for  them, — and  it 
advanced  them  money  at  times,  when  it  was 
needed,  and  took  their  notes  for  it,  and  mat- 
ters of  that  kind. 

Q.  In  making  advances  of  money,  how 
was   it   done? 

A.  Well,  sometimes  it  would  simply 
issue  a  check,  and  charge  it  up  to  their  ac- 
count, and  at  other  periods  the  account 
would  be  closed  by  the  execution  of  notes, 
sometimes  with  collateral  security,  and 
sometimes  without  it. 

Q.  As  I  understand  it,  the  securities  of 
the  Kansas  City  Suburban  Belt  Railroad 
Company  were  taken  by  the  M.,  K.  &  T. 
Trust  Company,  or  the  Guardian  Trust 
Company,  and  a  market  found  for  them,  and 
marketed  by  the  trust  company? 

A.    Yes,  sir. 

Q.  And  from  time  to  time  the  trust 
company  would  make  advances  of  money  to 
the  railroad  company? 

A.    Yes,  sir. 

Q.  Now,  with  reference  to  the  dealings 
of  the  two  companies  with  the  various 
banks  which  have  been  spoken  of  here, — 
with  the  National  Bank  of  Commerce,  the 
Metropolitan  National  Bank,  the  First  Na- 
tional Bank,  and  others, — I  would  like  for 
you  to  give  a  general  description  of  how 
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the  business  of  the  two  companies  was 
transacted? 

A.  Well,  the  trust  company,  as  a  rule, 
when  they  advanced  the  various  companies 
money,  just  as  they  did  the  belt*  line  com- 
pany, as  I  have  described  it,  had  settlements 
at  various  times,  and  at  the  settlements 
notes  would  be  executed  by  the  various  com- 
panies; and  the  trust  company,  if  they 
needed  money,  would  take  the  notes  to  the 
bank  and  rediscount  them,  or  put  them  up 
behind  their  notes  as  collateral  security. 
That  was  common. 

Q.  Where  the  trust  company  took  a  note 
for  advances  made  from  time  to  time  by 
giving  a  check,  how  were  the  notes  drawn, 
— to  whom  were  they  made  payable? 

A.  They  were,  as  a  rule,  made  payable 
to  the  trust  company. 

Q.  And  in  dealing  with  the  banks  those 
notes  would  be  rediscounted  or  used  as  col- 
lateral behind  the  trust  company's  notes 
with  the  bank? 

A.  Yes,  Bir;  that  was  the  rule. 

Q.  Was  that  the  course  of  business  pur- 
sued with  reference  to  the  Kansas  City 
Suburban  Belt  Railroad  Company? 

A.    Generally;  yes,  sir. 

Q.  If  there  were  any  exceptions,  I  wish 
you  would  specify  them, — state  what  they 
were? 

A.  I  do  not  know  of  any  exceptions, 
save  this  one  case. 

Q.  Now,  coming  to  this  transaction,  you 
may  describe  just  what  that  transaction 
was, — what  you  did;  if  you  met  any  of  the 
officers  of  the  bank,  what  was  said  by  you, 
and  what  they  said,  and  what  was  done  in 
the  matter? 

A.  I  called  upon  Mr.  Swinney,  and  made 
a  request  for  the  loan  in  the  interest  of 
the  Kansas  City  Suburban  Belt  Railroad 
Company. 

Q.  You  called  as  president  of  the  rail- 
road  company? 

A.    Yes,  sir. 

0,    Now  proceed? 

A.  Mr.  Swinney  asked  me  if  I  had  any 
collateral.  I  told  him  I  did  not  have  any 
to  put  up,  and  we  talked  the  matter  over, 
and  he  said,  if  I  would  get  the  trust  com- 
pany to  indorse  the  note,  he  would  loan  the 
money,  and  I  told  him  I  would  see  what  I 
could  do.  I  went  to  the  phone  and  tele- 
phoned Chicago,  to  Mr.  Stilwell,  and  he  said 
it  was  all  right  for  the  trust  company  to 
indorse  the  note,  and  I  did  so,  and  made 
the  discount. 

Q.  Did  you  return  to  the  bank  after 
you  had  telephoned  to  Mr.  Stilwell? 

A.    Yes,  sir. 

Q.    Did  you  execute  the  note  after  that? 

A.    Yes,  sir. 

Q.  And  entered  the  indorsement  of  the 
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Guardian  Trust  Company  on  the  back  of  the 
note? 

A.  I  am  not  right  sure  whether  I  exe- 
cuted the  note  before  I  left  the  trust  com- 
pany's office,  or  after  I  got  to  the  bank, 
but  it  was  executed  before  it  was  delivered 
to  the  bank,  of  course. 

Q.  You  heard  Mr.  Wilcox's  testimony 
about  him  telephoning  to  Chicago? 

A.    Yes,  sir. 

Q.  Do  you  know  anything  about  any 
such  occurrence  as  that? 

A.    No,  sir. 

Q.  Did  you  tell  him  about  this  trans- 
action? 

A.    Yes,  sir;  I  told  him  at  the  time. 

Q.  Was  there  any  occasion  for  him  to 
telephone  when  you  had  telephoned? 

A.  Not  on  that  occasion.  He  may  have 
telephoned  on  a  later  occasion.  I  don't 
know.  The  conversation  I  speak  of  now 
was  when  the  original  note  was  made. 

Q.  Now,  when  you  negotiated  that  loan* 
with  the  First  National  Bank,  what  was 
done  with  the  proceeds? 

A.  The  Kansas  City  Suburban  Belt  Rail- 
road Company  kept  an  account  with  the 
bank,  and  the  proceeds  were  credited  to  its 
account. 

Q.    What  were  they  used  for? 

A.  To  meet  the  pay  roll  of  the  company' 
at  that  time. 

Q.  Was  that  the  occasion  of  your  going 
to  the  bank  to  borrow  the  money— on  ac- 
count of  the  pay  roll? 

A.    Yes,  sir. 

Q.    A  pressing  indebtedness? 

A.    Yes,   sir. 

Q.  Was  there  any  part  of  the  proceeds 
of  that  loan  paid  to  or  received  in  any 
way,  directly  or  indirectly,  by  the  Guardian 
Trust  Company  or  the  Missouri,  Kansas,  & 
Texas  Trust  Company? 

A.    No,  sir. 

Q.  Was  any  part  of  it  received  or  paid 
on  any  indebtedness  of  the  Kansas  City 
Suburban  Belt  Railroad  Company  to  the 
Guardian  Trust  Company  or  the  Missouri, 
Kansas,  &  Texas  Trust  Company? 

A.    No,  sir;  I  think  not. 

Q.  Was  there  any  consideration  of  any 
kind  whatever  for  the  Guardian  Trust  Com- 
pany indorsing  that  note? 

A.  Well,  it  was  purely  an  accommoda- 
tion indorser. 

Q.  Now,  do  you  remember  the  occasion 
of  the  first  renewal  of  that  note,  on  the  23d 
of  December,  1899, — the  note  introduced  in 
evidence,  signed  by  the  same  Kansas  City 
Suburban  Belt  Railroad  Company,  by  you 
as  president,  and  indorsed  by  the  Guardian 
Trust  Company  by  Wilcox?  Do  you  re- 
member that?    If  so,  tell  the  circumstances. 

A.     I  don't  remember  what  occurred  at 
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the  time  of  this  renewal,  except  that  is  my 
signature.    I  signed  it. 

Q.    You  don't  know  where  it  was  done? 

A.  No;  I  don't  remember  whether  I 
signed  it  at  the  office  or  in  the  bank. 

Q.  How  about  the  note  in  suit,  which  is 
also  stamped  with  the  name  of  the  railroad 
company,  signed  by  you,  and  indorsed  with 
the  stamp  of  the  Guardian  Trust  Company, 
by  Wilcox  as  manager? 

A.  Well,  I  don't  remember  about  that 
either.  That  is  where  I  signed  it.  I  saw 
the  note,  of  course,  and  I  signed  it  all 
right.  But  I  don't  remember  the  circum- 
stances. 

Q.  What  was  the  relation  of  the  trust 
company  to  the  various  companies  called 
here  by  counsel  "subcompanies"  ?  How  was 
the  trust  company  interested  in  their  be- 
half? 

A.  Well,  the  trust  company  had  been  in- 
strumental in  placing  the  stocks  and  bonds 
of  these  various  companies  to  outside  people 
in  some  instances,  and  it  had  stock  itself  in 
some  of  the  companies.  And  as  is  generally 
done  in  such  cases,  it  was  looking  after  the 
interests  of  the  various  companies,  and  it 
was  interested  in  them  in  that  way,  and  as- 
sisted them  in  that  way. 

On  cross-examination  he  gave  the  follow- 
ing testimony: 

Q.  In  September,  1800,  when  this  loan 
was  made,  were  you  the  chief  officer  of  the 
Guardian  Trust  Company  in  this  city? 

A.    The  first  note;  yes,  sir. 

Q.  You  had  general  charge  of  the  busi- 
ness here  at  that  time? 

A,    Yes,  sir. 

Q.  You  were  in  control  of  all  of  the 
other  officers  and  employees  here? 

A.    Yes,  Bir. 

Q.  Were  you  also  at  that  time  vice  pres- 
ident of  the  company? 

A.    Yes,  sir. 

Q.  And  you  were  also  president  of  the 
Kansas  City  Suburban  Belt  Railroad  Com- 
pany? 

A.    Yes,  sir. 

Q.  At  that  time  the  Kansas  City  Subur- 
ban Belt  Railroad  Company  was  largely  in- 
debted to  the  trust  company? 

A.    Yes,  sir. 

Q.    Why  was  it  that  you  got  this  money? 

A.  It  was  for  the  use  of  the  suburban 
belt,  to  pay  pressing  debts. 

Q.  How  did  that  interest  the  trust  com- 
pany? 

A.  Well,  the  trust  company  was  in- 
terested in  the  suburban  belt,  by  having  a 
large  claim  against  it,  and  possibly  it  held 
a  little  of  its  stock;  but,  if  any,  very  little 
at  that  time. 

Q.  Now,  isn't  it  a  fact  that  the  trust 
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company  indorsed  this  note  for  the  benefit 
of  the  belt  line  in  order  to  keep  the  belt 
line  on  its  feet,  so  that  it  might,  in  the 
end,  pay  its  indebtedness  to  the  trust  com- 
pany? 

A.  Certainly  it  was  made  in  the  interest 
of  the  belt  line  company,  and  there  may 
,  have  been  motives  of  that  kind,  but  the  ap- 
plication of  the  loan  by  the  belt  line  was 
for  the  immediate  use  of  the  belt  line:  Of 
course,  we  felt  it  our  duty  to  help  the  belt 
line  in  any  way  we  could. 

Q.  You  diaVt  tell  Mr.  Swinney  at  that 
time  that  the  trust  company  had  no  power 
to  make  this  indorsement? 

A.  No,  sir;  I  did  not.  J  thought  the  in- 
dorsement was  all  right,  or  I  would  not 
have  made  it. 

Q.  You  did  not  have  any  question  in 
your  mind  about  the  power  of  the  trust 
company  to  make  that  indorsement?    • 

A.    No,  sir. 

Q.  Wasn't  it  a  common  thing  for  the 
trust  company  to  give  its  note  for  the  use 
of  some  of  the  subcompanies? 

A.  If  some  of  the  subcompanies  needed 
money,  and  the  trust  company  did  not  have 
money,  it  would  borrow  the  money  and  let 
the  other  company  have  it. 

Q.  It  was  the  custom  to  make  the  note 
direct  to  the  lender,  and  turn  the  money 
over  to  the  borrower? 

A.  Sometimes,  and  sometimes  they  re- 
discounted, — most  any  way  to  get  the  money 
when  they  were  hard  up. 

Q.  You  asked  Mr.  Swinney  to  put  the 
proceeds  of  this  note  of  September  22,  1800, 
to  the  credit  of  the  belt  line  ? 

A.    Yes,  sir. 

It  is  further  disclosed  by  the  record  that 
at  the  annual  meeting  of  the  defendant's 
stockholders  held  at  Kansas  City  October 
25,  1800,  after  the  making  of  the  first  note, 
as  stated,  the  following  action  was  taken 
and  recorded  in  defendant's  records:  "On 
motion,  all  of  the  acts  of  the  directors,  of- 
ficers, and  executive  committee,  of  the  com- 
pany, had  and  taken  since  the  last  annual 
stockholders'  meeting,  were  fully  ratified." 

There  was  a  great  deal  more  testimony 
indicating  the  close  business  relations  be- 
tween the  defendant,  Guardian  Trust  Com- 
pany, and  the  belt  railroad  company.  How- 
ever, it  is  unnecessary  to  reproduce  in  de- 
tail the  testimony  on  that  subject.  We 
have  made  sufficient  reference  to  the  main 
facts  to  enable  us  to  determine  the  legal 
propositions  involved  in  this  controversy. 

At  the  close  of  the  testimony  the  trial 
court  refused  a  peremptory  instruction  in 
the  nature  of  a  demurrer  to  the  evidence 
requested  by  defendant,  and  gave  an  in- 
struction on  the  part  of  the  plaintiff  sub- 
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stantially  declaring  the  law  to  be  that  the 
finding  and  judgment  must  be  for  the  plain- 
tiff, and  judgment  was  rendered  by  the 
court  in  accordance  with  this  declaration. 
From  that  judgment  defendant  in  due  time 
and  form  prosecuted  its  appeal  to  this  court, 
and  the  cause  is  now  before  us  for  consider- 
ation. 

Messrs.  Trimble  A  Braley  and  Mil- 
ford  W«  Rider,  for  appellant: 

Although  when  one's  name  appears  on  the 
back  of  a  promissory  note  of  which  he  is 
neither  payee  nor  indorsee  the  presumption, 
in  the  absence  of  extrinsic  evidence,  is  that 
he  is  a  maker,  this  presumption  may  be  re- 
butted by  evidence  showing  just  what  the 
relation  of  the  parties  was.  It  is  always 
open  to  him  to  show  that  he  was  not  a 
maker,  but  that  his  contract  was  that  ei- 
ther of  accommodation  indorser,  surety,  or 
guarantor. 

Mammon  v.  Hartman,  51  Mo.  168;  Sey- 
mour v.  Farrell,  51  Mo.  95;  Faulkner  v. 
Faulkner,  73  Mo.  327;  Lewis  v.  Harvey,  18 
Mo.  74,  59  Am.  Dec.  286;  Western  Boat- 
men's Benev.  Asso.  v.  Wolff,  45  Mo.  104; 
Kuntz  v.  Tempel,  48  Mo.  71;  Kingman  v. 
Cornell-Tebbetts  Maeh.  d  Buggy  Co.  150 
Mo.  282,  51  S.  W.  727. 

The  evidence  in  this  case  clearly  proved 
that  the  defendant  was  not  a  maker  of  the 
note  sued  on,  but  was  a  mere  accommoda- 
tion indorser;  and  there  was  no  evidence  to 
the  contrary. 

Seymour  v.  Farrell,  51  Mo.  95;  Mammon 
v.  Hartman,  51  Mo.  168;  Lewis  v.  Harvey, 
18  Mo.  74,  59  Am.  Dec  286;  Crowe  v. 
Peters,  63  Mo.  429;  Perry  v.  Barret,  18  Mo. 
140. 

Defendant  was  not  liable  on  the  second 
count  as  accomodation  indorser,  because  it 
had  no  power  to  become  such  indorser,  and 
its  attempt  to  do  so  was  ultra  vires  and 
void,  conferring  no  rights  or  liabilities  on 
anyone. 

Mo.  Rev.  Stat  1889,  §2839;  Dan.  Neg. 
Inst  4th  ed.  §386;  Field,  Corp.  p.  306; 
Green's  Brice,  Ultra  Vires,  2d  ed.  252;  4 
Thomp.  Corp.  1st  ed.  §  5739 ;  2  Cook,  Corp. 
4th  ed.  §774;  1  Morawetz,  Priv.  Corp.  2d 
ed.  §  423;  National  Park  Bank  v.  German- 
American  Mut.  W.  d  Seour.  Co.  116  N.  Y. 
281,  5  L.  R.  A.  673,  22  N.  E.  567 :  Fox  v. 
Rural  Home  Co.  157  N.  Y.  684,  51  N.  E. 
1090;  SLtna  Nat.  Bank  v.  Charter  Oak  L. 
Ins.  Co.  50  Conn.  168;  Steiner  v.  Steiner 
Land  d  Lumber  Co.  120  Ala.  128,  26  So. 
494;  Preston  v.  Northwestern  Cereal  Co. 
(Neb.)  93  N.  W.  136;  Davis  v.  Old  Colony 
R.  Co.  131  Mass.  258,  41  Am.  Rep.  221; 
First  Nat.  Bank  v.  American  Nat.  Bank, 
173  Mo.  153,  72  S.  W.  1059 ;  Bacon  v.  Farm- 
ers9 Bank,  79  Mo.  App.  406 ;  Central  Transp. 
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Co.  v.  Pullman's  Palace  Car  Co.  139  U.  8. 

24,  35  L.  ed.  55,  11  Sup.  Ct.  Rep.  478; 
McCormick  v.  Market  Nat.  Bank,  165  U.  S. 
538,  41  L.  ed.  817,  17  Sup.  Ct.  Rep.  433; 
Pearce  v.  Madison  d  I.  R.  Co.  21  How.  441- 
443,  16  L.  ed.  184,  185;  Pittsburgh,  V.dSt. 
L.  R.  Co.  v.  Keokuk  d  H.  Bridge  Co.  131  U. 
S.  371-389,  33  L.  ed.  157-163,  9  Sup.  Ct. 
Rep.  770 ;  Zabriskie  v.  Cleveland,  C.  d  C.  R. 
Co.  23  How.  381,  398,  16  L.  ed.  488,  497; 
Thomas  v.  West  Jersey  R.  Co.  101  U.  S.  78, 
25  L.  ed.  950;  Pennsylvania  R.  Co.  v.  St. 
Louis,  A.  d  T.  H.  R.  Co.  118  U.  S.  290,  30  L. 
ed.  83,  6  Sup.  Ct.  Rep.  1094,  118  U.  S.  630, 
30  L.  ed.  284,  7  Sup.  Ct.  Rep.  24;  Hoagland 
v.  Hannibal  d  St.  J.  R.  Co.  39  Mo.  451; 
Kansas  City  v.  O'Connor,  82  Mo.  App.  665 ; 
Famous  Shoe  d  Clothing  Co.  v.  Eagle  Iron 
Works,  51  Mo.  App.  66;  National  Trust  Co. 
v.  Miller,  33  N.  J.  Eq.  162;  Reese,  Ultra 
Vires,  §  72;  Brice  Ultra  Vires,  66-68; 
Rogers  v.  Jewell  Belting  Co.  184  111.  574, 
56  N.  E.  1017;  Ross-Meehan  Brake  Shoe 
Foundry  Co.  v.  Southern  Malleable  Iron  Co. 
72  Fed.  957;  Mo.  Const,  art.  21,  §  7;  First 
Nat  Bank  v.  Hawkins,  174  U.  S.  364,  43  L. 
ed.  1007,  19  Sup.  Ct.  Rep.  739. 

The  respondent,  at  the  time  it  accepted 
the  note,  had  actual  knowledge  that  the  ap- 
pellant indorsed  it  merely  as  an  accommoda- 
tion to  the  railroad  company,  and  had  con- 
structive knowledge  that  the  indorsement 
was  void  for  want  of  power,  for  one  dealing 
with  a  corporation  is  bound  to  know  what 
its  powers  are. 

McCormick  v.  Market  Nat.  Bank,  165  U. 
S.  538,  545.  550,  41  L.  ed.  817,  820,  822,  17 
Sup.  Ct.  Rep.  433;  Thomp.  Corp.  1st  ed. 
§8309;  Davis  v.  Old  Colony  R.  Co.  131 
Mass.  258,  41  Am.  Rep.  221;  Lucas  v. 
White  Line  Transfer  Co.  70  Iowa,  541,  59 
Am.  Rep.  449,  30  N.  W.  771 ;  Oregon  R.  d 
Nav.  Co.  v.  Oregonian  R.  Co.  130  U.  S.  1, 

25,  32  L.  ed.  837,  842,  9  Sup.  Ct.  Rep.  409 : 
Central  Transp.  Co.  y.  Pullman's  Palace  Car 
Co.  139  U.  S.  24,  48,  35  L.  ed.  55,  64,  11  Sup. 
Ct.  Rep.  478;  National  Home  Bldg.  d  L. 
Asso.  v.  Home  Sav.  Bank,  181  111.  35,  64  L. 
R.  A.  399,  72  Am.  St.  Rep.  245,  54  N.  E. 
619 ;  Newland  Hotel  Co.  v.  Lowe  Furniture 
Co.  73  Mo.  App.  135. 

An  act  of  a  corporation  which  is  void  for 
want  of  power  cannot  be  made  valid  or  ef- 
fective either  by  estoppel  or  by  subsequent 
ratification. 

Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.  139  U.  S.  24,  35  L.  ed.  55,  11  Sup. 
Ct.  Rep.  478 ;  Bowman  Dairy  Co.  v.  Mooney, 
41  Mo.  App.  665;  National  Home  Bldg.  d  L. 
Asso.  v.  Home  Sav.  Bank,  181  111.  35,  64  L. 
R.  A.  399,  72  Am.  St.  Rep.  245,  54  N.  E. 
619;  First  Nat.  Bank  v.  Hawkins,  174  U. 
S.  364,  43  L.  ed.  1007,  19  Sup.  Ct.  Rep.  739 ; 
California  Nat.  Bank  v.  Kennedy,  167  U.  S. 
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362,  42  L.  ed.  198,  17  Sup.  Ct.  Rep.  831;  4 
Thomp.  Corp.  8  5288. 

Mr.  H.  8.  M ecartney  also  for  appellant. 

Messrs.  Peak  A  Strother,  for  respond- 
ent: 

The  petition  states  but  one  cause  of  ac- 
tion, although  it  contains  two  counts.  A 
general  finding  for  plaintiff  would  have  been 
good. 

Brinkman  v.  Hunter,  73  Mo.  172,  39  Am. 
Rep.  492;  Rinard  v.  Omaha,  K.  C.  &  E.  R. 
Co.  164  Mo.  270,  64  S.  W.  124. 

The  defendant's  name  was  indorsed  on  the 
note  sued  on  before  its  delivery  to  plaintiff, 
and  it  is,  therefore,  a  maker  of  the  note. 

Cahn  v.  Button,  60  Mo.  297;  Cox  v.  Sloan, 
158  Mo.  411,  57  S.  W.  1052. 

The  burden  is  upon  defendant  to  show 
that  it  was  expressly  agreed  by  and  between 
it  and  plaintiff,  at  the  time  of  its  indorse- 
ment, that  it  should  be  an  indorser  only, 
and  not  a  maker. 

Kuntz  v.  Tetnpel,  48  Mo.  71 ;  Cahn  v.  Dut- 
ton,  60  Mo.  297;  Boyer  v.  Boogher,  11  Mo. 
App.  130;  Schmidt  Malting  Co.  v.  Miller, 
38  Mo.  App.  251. 

The  fact  that  defendant  received  no  part 
of  the  money  for  which  the  note  was  given, 
it  being  discounted  by  plaintiff  on  the  faith 
of  defendant's  indorsement  before  delivery, 
is  of  itself  no  defense. 

Miller  v.  Mellier,  59  Mo.  388;  Cox  v. 
8loan,  158  Mo.  411,  57  S.  W.  1052. 

By  the  act  of  April  18,  1891,  the  defend- 
ant was  invested  with  the  power  to  execute 
the  note  sued  on  as  it  was  executed. 

State  ex  rel.  Crow  v.  Lincoln  Trust  Co. 
144  Mo.  502,  46  S.  W.  593;  Ashenbroedtl 
Club  v.  Finlay,  53  Mo.  App.  256. 

The  belt  railroad  was  a  subcompany  ot 
defendant,  and  was  indebted  to  it  in  a  large 
amount,  and  defendant  was  interested  in  up- 
holding its  financial  standing.  The  money 
advanced  by  plaintiff  was  borrowed  for  that 
purpose,  and  was  used  to  pay  the  employees 
of  the  belt  company,  and  thereby  kept  it  a 
going  concern,  which  defendant  then  deemed 
to  be  for  its  own  financial  benefit.  Having 
received  this  benefit,  it  cannot  now  repu- 
diate the  accompanying  burden,  and  thereby 
deprive  plaintiff  of  the  money  which  it 
parted  with  on  the  strength  of  defendant's 
undertaking. 

Acts  1887,  pp.  116,  117,  §4,  subdivs.  8. 
9;  Central  Lumber  Co.  v.  Kelter,  201  111. 
503,  66  N.  £.  543;  Mahoney  v.  Butte  Hard- 
ware Co.  27  Mont.  463,  71  Pac.  674;  Re 
West  of  England  Bank,  L.  R.  14  Ch.  Div. 
317. 

The  contract  sued  on  was  fully  executed 
by  the  plaintiff  by  the  payment  of  its  money 
to  the  belt  railroad  company.  Under  these 
circumstances,  defendant  cannot  raise  the 
defense  of  ultra  vires. 
70  L.  R.  A. 


St.  Louis  Drug  Co.  v.  Robinson,  81  Mo. 
18 ;  Welsh  v.  Ferd  Heim  Brewing  Co.  47  Mo. 
App.  608,  47  Mo.  App.  639;  Goodland  v. 
Bank  of  Darlington,  74  Mo.  App.  365; 
Chenoweth  v.  Pacific  Exp.  Co.  93  Mo.  App. 
185;  State  Bd.  of  Agri.  v.  Citizens*  Street 
R.  Co.  47  Ind.  407,  17  Am.  Rep.  702;  Witt- 
mer  Lumber  Co.  v.  Rice,  23  Ind.  App.  586, 
55  N.  £.  868;  2  Morawetz  Priv.  Corp.  2d 
ed.  §  §  689,  698. 

Defendant's  course  of  business  for  years 
had  been  to  execute  notes  similar  to  the  one 
sued  on.  This  was  ratified  by  the  stock- 
holders. Defendant  is,  therefore,  now  bound 
by  this  action  of  its  stockholders,  and  can- 
not plead  that  the  execution  of  this  note 
was  ultra  vires. 

Riesterer  v.  Horton  Land  d  Lumber  Co. 
160  Mo.  141,  61  S.  W.  238;  State  ex  rel. 
Norvell-Shapleigh  Hardware  Co.  v.  Cook, 
178  Mo.  189,  77  S.  W.  559;  TyreU  v.  Cairo  d 
St.  L.  R.  Co.  7  Mo.  App.  294;  Martin  v. 
Niagara  Fajls  Paper  Mfg.  Co.  122  N.  Y.  165, 
25  N.  E.  303;  Holmes  v.  Willard,  125  N.  Y. 
75,  11  L.  R.  A.  170,  25  N.  E.  1083. 

The  transaction,  as  had,  was  in  essence 
a  loan  to  both  companies,  and  a  placing  of 
the  proceeds  of  such  loan  to  the  credit  of 
the  belt  company  by  the  direction  of  both 
companies.  Good  faith  and  fair  dealing  re- 
quire that  it  should  be  upheld  as  made. 

Holmes  v.  Willard,  125  N.  Y.  75,  11  L.  R. 
A.  170,  25  N.  E.  1083. 

Fox,  J.,  delivered  the  opinion  of  the 
court: 

The  first  proposition  presented  to  our 
consideration  on  the  record  in  this  cause  is 
embraced  in  the  contention  of  the  appellant 
that,  even  if  the  defendant  was  liable  upon 
the  contract  sued  on,  his  liability  was  that 
of  an  accommodation  indorser,  and  he  was 
erroneously  held  liable  as  maker  under  the 
first  count  in  the  petition.  The  facts  in 
this  case  clearly  show  that  defendant's  name 
was  indorsed  on  the  back  of  this  note  be- 
fore its  delivery  to  the  plaintiff,  and  there 
is  an  absence  of  any  testimony  indicating 
any  understanding  or  stipulation  that  it 
should  be  held  simply  as  an  indorser.  The 
defendant,  being  neither  a  payee  nor  in- 
dorsee in  said  note,  must  be  treated  prima 
facie  as  a  comaker.  It  was  ruled  in  Kuntz 
v.  Tempel,  48  Mo.„  loc.  cit.  76,  that  if  a 
defendant  placed  his  name  on  the  back  of 
a  note,  and  if  the  act  was  done  to  give  the 
note  credit  with  the  payee,  and  before  it 
was  accepted  by  him  in  satisfaction  of  the 
debt  due  from  the  maker,  he  was  a  surety, 
and  not  an  indorser,  unless  he  expressly 
stipulated  that  he  should  be  held  as  in- 
dorser. This  rule  was  approved  and  fol- 
lowed in  the  case  of  Boyer  v.  Boogher,  11 
Mo.  App.,  loc.  cit.  131.     It  was  said  in  that 
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case  that  "it  has  long  been  the  settled  law 
of  this  state  that  one  who  writes  his  name 
on  the  back  of  a  note  of  which  he  is  neither 
payee  nor  indorsee  becomes  prima  facie 
liable  as  a  comaker,  and  will  be  held  to  be 
such  in  the  absence  of  extrinsic  evidence, 
that  it  was  the  contract  or  understanding 
of  the  parties  at  the  time  he  so  indorsed  it 
that  he  should  be  liable  only  as  indorser." 
To  the  same  effect  is  Schmidt  Malting  Co. 
v.  Miller,  in  38  Mo.  App.,  loc.cit.  254.  In 
that  case  the  court  very  clearly  announced 
the  rule  applicable  to  this  proposition.  It 
thus  stated  the  law:  "The  note  offered  in 
evidence  made  the  defendant  prima  facie 
liable  as  maker.  Powell  v.  Thomas,  7  Mo. 
440,  38  Am.  Dec.  465;  Lewis  v.  Harvey,  18 
Mo.  74,  59  Am.  Dec.  286;  Kuntz  v.  Tempel, 
48  Mo.  71;  Boyer  v.  Boogher,  11  Mo.  App. 
130.  To  avoid  such  liability,  it  was  incum- 
bent upon  him  to  show  that  there  was  a 
contract  or  understanding  between  him  and 
the  payee  that  he  should  be  bound  only  as 
technical  indorser,  or  indorser  in  the  tech- 
nical legal  sense,  as  the  use  of  the  word 
'indorser'  by  the  parties  to  the  contract 
does  not  of  itself  constitute  such  proof. 
Boyer  v.  Boogher,  11  Mo.  App.  130."  It  is 
apparent  from  the  testimony  in  this  cause 
as  disclosed  by  the  record  that  at  the  time 
of  the  execution  of  this  note,  or  at  the  time 
of  the  indorsement  of  the  name  of  the  de- 
fendant upon  the  back  of  it,  or  at  the  time 
of  its  delivery,  there  was  no  understanding 
or  agreement  between  the  plaintiff  and  de- 
fendant that  the  defendant  should  be  held 
simply  as  an  indorser;  and  we  are  unwilling 
to  say  that  the  fact  that  one  of  the  counts 
in  the  petition  was  against  the  defendant 
upon  this  note  as  an  indorser,  or  the  fact 
that  the  note  was  duly  protested  prior  to  the 
institution  of  the  suit,  would  supply  the 
necessary  proof  of  a  stipulation  or  under- 
standing that  it  was  to  be  held  as  an  in- 
dorser, as  is  required  under  the  rule  an- 
nounced in  the  cases  herein  cited  in  order  to 
make  the  liability  of  defendant  in  this  suit 
that  of  an  accommodation  indorser.  If 
there  had  been  any  testimony  tending  to 
show  an  understanding  that  the  defendant 
was  to  be  treated  in  this  transaction  as  an 
indorser,  the  fact  of  suing  him  upon  one  of 
the  counts  as  an  indorser,  and  protesting 
the  note  prior  to  the  institution  of  the  suit, 
might  furnish  corroborating  evidence  of  the 
testimony  tending  to  prove  that  fact;  but, 
standing  alone,  it  cannot  be  held  as  fur- 
nishing proof  that  there  was  any  such  agree- 
ment or  understanding.  In  the  absence  of 
any  such  proof,  the  trial  court  properly  held 
that  the  defendant  was  a  comaker  of  this 
note. 

This  brings  us  to  the  consideration  of  the 
only  remaining,  and  most  important,  prop- 
70  L.  R.  A. 


osition  involved  in  this  controversy;  that 
is,  Did  defendant  have  power  to  execute  this 
note  under  the  circumstances  surrounding 
its  execution, — in  other  words,  under  the 
testimony  as  disclosed  by  the  record  before 
us,  was  the  act  of  the  defendant  in  the 
execution  of  this  note  a  valid  one,  or  was 
it  ultra  vires  and  void?  While  this  cor- 
rectly states  the  main  proposition  involved, 
it  embraces  also  the  further  proposition, — 
conceding  that,  in  the  execution  of  this 
note,  for  the  purposes  indicated  by  the 
testimony,  it  exceeded  its  powers  conferred 
upon  it  by  the  statute, —  upon  the  undis- 
puted facts  surrounding  the  execution  of 
this  note,  is  defendant  in  a  position  to  avail 
itself  of  the  defense  of  ultra  vires  t 

The  powers  conferred  upon  the  defendant, 
as  applicable  to  the  disputed  questions  in 
this  case,  may  be  thus  stated:  Rev.  Stat. 
1899,  S  1427,  provides  that  "corporations 
may  be  created  under  this  article  for  any 
one  or  more  of  the  following  purposes:  . 
.  .  Fourth.  To  act  as  agent  or  attorney 
in  fact  for  any  person  or  corporation  in  the 
management  and  control  of  real  or  personal 
property  and  the  sale  or  conveyance  of 
the  same,  and  for  the  investment  of  money, 
and  to  act  for  and  represent  corporations  or 
persons  under  power  and  letters  of  attorney 
and  as  agents  for  persons  and  corporations 
for  the  purpose  of  issuing,  registering, 
transferring,  or  countersigning  the  certifi- 
cates of  stock,  bonds,  or  other  evidences  of 
debt  of  any  corporation,  association,  munic- 
ipality, state,  or  public  authority,  on  such 
terms  as  may  be  agreed  upon.  Fifth.  To 
accept  from  and  execute  trusts  for  married 
women  in  respect  to  their  separate  property, 
whether  real  or  personal,  and  act  as  agent 
for  them  in  the  management  of  such  prop- 
erty, and  generally  to  have  and  exercise 
such  powers  as  are  usually  had  and  exer- 
cised by  trust  companies.  Sixth.  To  act 
as  executor  under  last  will,  or  as  adminis- 
trator of  the  estate  of  any  deceased  person, 
or  as  guardian  or  curator  of  any  infant, 
insane  person,  idiot,  or  habitual  drunkard, 
or  trustee  for  any  convict  in  the  penitentia- 
ry, under  the  appointment  of  any  court  of 
record  having  jurisdiction  of  the  person  or 
estate  of  such  deceased  person,  infant,  in- 
sane person,  idiot,  habitual  drunkard,  or 
convict.  Seventh.  To  guarantee  the  fidelity 
and  diligent  performance  of  their  duty  of 
persons  or  corporations  holding  places  of 
public  or  private  trust;  to  guarantee  or 
become  surety  on  any  bond  given  by  any 
person  or  corporation,  and  to  reinsure  or 
guarantee  any  person  or  corporation  against 
loss  or  damage  by  reason  of  any  risk  as- 
sumed by  insuring  the  fidelity  or  diligent 
performance  of  duty  of  any  Buch  person  or 
corporation,  or  by  guaranteeing  or  becom- 
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ing  surety  on  any  bond;  to  guarantee  the 
principal  or  interest,  or  both,  of  any  se-. 
curities  of  any  kind,  and  to  certify  and 
guarantee  titles  to  real  estate.  Eighth.  To 
loan  money  upon  real  estate  and  collateral 
security,  and  execute  and  issue  its  notes 
and  debentures,  payable  at  a  future  date, 
and  to  pledge  its  mortgages  on  real  estate 
and  other  securities  as  security  therefor, 
which  notes  and  debentures  may  be  issued 
to  an  amount  not  exceeding,  in  the  aggre- 
gate, ten  tiroes  the  amount  paid  upon  the 
capital  stock  of  the  company  issuing  the 
same,  and  shall  in  no  case  exceed  the 
amount  of  first  mortgages  pledged  to  secure 
their  payment.  Ninth.  To  buy  and  sell  all 
kinds  of  government,  state,  municipal,  and 
other  bonds,  and  all  kinds  of  negotiable  and 
non-negotiable  paper,  stocks,  and  other  in- 
vestment securities." 

Counsel  for  appellant,  as  well  as  re- 
spondent, very  fully  and  ably  presented  the 
controverted  legal  propositions  involved  in 
this  case,  not  only  in  their  oral  arguments, 
but  by  exhaustive  briefs,  fully  covering  all 
the  questions  presented  by  this  record.  At 
the  very  inception  of  the  investigation  of 
the  important  questions  presented  by  coun- 
sel, we  are  confronted  with  at  least  an  ap- 
parent conflict  in  the  authorities;  but  a 
careful  analysis  of  the  cases  treating  of  the 
subject  under  discussion  demonstrates  that 
the  conflict  is  more  apparent  than  real. 
The  difficulty  which  has  confronted  the 
courts  in  the  treatment  of  this  question  as 
to  the  exercise  of  powers  by  private  busi- 
ness corporations  conferred  upon  them  has 
not  been  in  the  application  of  the  well- 
settled  general  rule  that  corporations  can 
only  exercise  such  powers  as  are  authorized 
by  their  charter;  but  it  has  been  in  the  an- 
nouncement of  the  exceptions  to  such  gen- 
eral rule  made  necessary  by  reason  of  the 
particular  conditions  and  circumstances  sur- 
rounding the  transaction  in  which  the  power 
is  sought  to  be  exercised.  Morawetz,  in  his 
work  on  Private  Corporations,  2d  ed.  vol. 
1,  |  362,  fully  recognized  this  difficulty. 
He  says:  "No  rules  can  be  framed  which 
would  be  of  any  practical  value  in  determin- 
ing cases  of  this  character.  The  most  that 
can  be  done  is  to  state  the  general  princi- 
ples which  have  influenced  the  courts  in 
their  decisions,  and  to  illustrate  these  gen- 
eral principles  by  examples.  The  applica- 
tion of  the  law  to  individual  cases  must 
always  remain  a  matter  involving  the  exer- 
cise of  sound  practical  judgment  and  busi- 
ness experience.  Great  caution  is  therefore 
necessary  in  treating  a  decision  that  a  cor- 
poration has  or  has  not  authority  to  do  a 
particular  act  as  a  precedent  to  be  followed 
in  other  cases.  Such  a  decision  would  not 
establish  an  absolute  rule  which  could  be 
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applied  mechanically,  but  all  the  facts  and 
the  general  principles  by  which  the  court 
was  guided  in  reaching  its  conclusion  must 
always  be  considered.  It  is  important,  also, 
to  bear  in  mind  that  the  fact  that  a  trans- 
action of  a  corporation  has  been  sustained 
by  a  court  does  not  necessarily  prove  that 
the  corporation  had  a  right  to  enter  into  it. 
There  are  many  instances  in  which  the 
courts  will  disregard  the  illegality  of  a 
transgression  by  a  corporation  of  its  char- 
tered powers  in  order  to  do  justice  between 
the  parties." 

The  reasonable  limits  of  this  opinion  must 
be  our  apology  for  failing  to  review  all  of 
the  authorities  cited  by  counsel  in  the  dis- 
cussion of  the  legal  questions  presented. 
We  must  be  content  with  a  reference  to 
those  which  support  and  are  in  accord  with 
the  conclusions  of  this  court  as  to  the  cor- 
rect rule  applicable  to  the  case  before  us. 
The  contention  so  ably  presented  by  counsel 
for  appellant  is  that  the  act  of  the  Guard- 
ian Trust  Company  in  the  execution  of  the 
note  in  suit  was  unauthorized  by  the  stat- 
ute under  which  the  trust  company  was  or- 
ganized, and  is  therefore  void.  This  leads 
us  to  a  consideration  of  the  conditions  and 
circumstances  surrounding  the  execution  of 
this  note.  That  the  Guardian  Trust  Com- 
pany and  the  Kansas  City  Belt  Railway 
Company,  for  whom  this  money  was  pro- 
cured from  the  bank,  the  plaintiff,  were  not 
strangers,  is  made  apparent  from  the  un- 
disputed facts  of  this  case.  The  undisputed 
testimony  shows  that  the  Guardian  Trust 
Company  was  deeply  interested  in  the  ul- 
timate success  of  the  purposes  of  the  Kansas 
City  Belt  Railway  Company.  Upon  the  or- 
ganization of  the  Guardian  Trust  Company, 
for  many  years  it  undertook  to  successfully 
promote  and  finance  the  belt  railroad  com- 
pany. It  bought  the  bonds  and  considera- 
ble of  the  stock  of  the  railroad  company. 
From  time  to  time  it  advanced  money  from 
its  own  treasury  to  put  it  upon  an  operat- 
ing basis.  In  fact,  the  testimony  indicates 
that  the  principal  business  of  the  defendant 
after  its  organization  was  the  organization 
and  promotion  of  numerous  corporations. 
The  president  of  the  railroad  company  at 
the  time  of  the  execution  of  this  note  was 
also  the  vice  president  of  the  trust  com- 
pany, and  the  testimony  of  this  official,  as 
disclosed  by  the  record,  clearly  indicates  the 
deep  interest  the  defendant  had  in  the  suc- 
cess of  the  railroad  company  in  the  accom- 
plishment of  the  purposes  for  which  it  was 
organized.  That  the  business  relations  be- 
tween the  defendant  and  the  belt  railroad 
company  were  close,  and  that  the  defendant 
was  a  large  creditor  of  said  railroad  com- 
pany, and  therefore  was  interested  in  main- 
taining it  as  a  going  concern,  cannot  be  dis- 
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puted,  in  view  of  the  evidence  disclosed  by 
the  record.  In  fact,  the  witnesses,  in  re- 
ferring to  the  railroad  company  and  other 
corporations  that  had  been  financed  by  the 
defendant,  referred  to  them  as  "subcom- 
panies."  The  plaintiff,  First  National 
Bank,  was  fully  aware  of  the  business  re- 
lations between  the  defendant  and  the  rail- 
road company,  and  of  its  course  of  dealing 
with  it,  in  the  way  of  furnishing  the  fi- 
nances for  its  operation;  hence,  it  was  nat- 
ural for  the  bank  to  conclude,  in  the  exe- 
cution of  this  note,  that  it  was  simply  in 
pursuance  of  a  business  policy  that  had 
been  adopted  by  the  trust  company  in  tak- 
ing care  of  the  financial  condition  of  the 
belt  railroad  company.  It  was  earnestly 
argued  that  the  plaintiff  knew  that  no  part 
of  the  money  secured  upon  this  note  went  to 
the  Guardian  Trust  Company.  That  may 
be  true,  but  it  is  equally  true  that  the  bank 
had  a  right  to  presume,  in  the  execution  of 
this  note,  that  the  Guardian  Trust  Com- 
pany was  still  pursuing  its  policy  for  a 
long  time  previously  adopted  in  financing 
the  railroad  company.  While  no  part  of 
the  consideration  embraced  in  this  note  was 
applied  to  the  benefit  of  the  Guardian  Trust 
Company,  it  does  not  necessarily  follow  that 
it  was  executed  as  purely  a  matter  of  ac- 
commodation. It  had  the  right,  under  the 
powers  conferred  by  the  statute,  to  act  as 
agent  in  the  management  and  control  of  the 
property  of  the  railroad  company,  and  to 
take  such  steps  in  the  way  of  financing  the 
company  as  it  deemed  proper  and  appro- 
priate, and  the  consideration  for  the  act 
performed  by  the  defendant  in  the  interest 
of  the  railroad  company  was  a  matter  to  be 
settled  between  them;  and,  in  view  of  the 
relations  existing  between  these  two  com- 
panies, and  the  policy  adopted  by  the  de- 
fendant in  financing  the  railroad  company, 
the  plaintiff  could  well  rest  upon  the  pre- 
sumption that  the  making  of  this  note  was 
in  pursuance  of  the  former  policy  of  the 
defendant,  and  for  such  consideration  as 
they  may  have  seen  proper  to  agree  upon. 
The  contract  in  this  case  was  fully  execut- 
ed on  the  part  of  the  plaintiff,  and  its  mon- 
ey was  parted  with  by  reason  of  the  execu- 
tion of  the  note  by  the  defendant.  This  be- 
ing true,  the  question  confronts  us,  Should 
the  defense  of  ultra  vires,  as  interposed  by 
the  defendant,  be  availing  under  the  facts 
as  disclosed  by  the  record?  We  have  reached 
the  conclusion  that  it  should  not  be.  It 
may  be  conceded  that,  under  the  powers 
conferred  upon  the  defendant  by  the  statutes 
under  which  it  was  organized,  it  would  not 
be  authorized  to  simply  engage  in  the  busi- 
ness of  becoming  a  purely  accommodation 
maker  or  indorser  of  promissory  notes.  Up- 
on the  facts  in  this  case,  this  legal  principle 
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is  not  applicable  to  the  questions  herein 
presented.  "When  acts  of  corporations  are 
spoken  of  as  ultra  vires,  it  is  not  intended 
that  they  are  unlawful,  or  even  such  as  the 
corporation  cannot  perform,  but  merely 
those  which  are  not  within  the  powers  con- 
ferred upon  the  corporation  by  the  act  of 
its  creation,  and  are  in  violation  of  the 
trust  reposed  in  the  managing  board  by 
the  shareholders;  that  the  affairs  shall  be 
managed  and  the  funds  applied  solely  for 
carrying  out  the  objects  for  which  the  cor- 
poration was  created."  Whitney  Arms  Co. 
v.  Barlow,  63  N.  Y.  62,  20  Am.  Rep.  504. 
While  the  testimony  offered  does  not  show 
that  the  defendant  at  the  time  of  this 
transaction  was  a  stockholder  in  the  belt 
railroad  company,  yet  it  is  disclosed  by  the 
record  that  at  one  time  it  was  a  large  stock- 
holder, and  that  it  is  now  a  large  creditor 
of  that  company.  The  record  is  silent  as 
to  the  disposition  of  the  stock  owned  in  the 
railroad  company  by  the  defendant;  hence, 
it  may  be  said  that  this  fact  of  the  defend- 
ant owning  stock  having  been  shown  to 
have  once  existed,  nothing  to  the  contrary 
appearing,  the  presumption  would  be  in- 
dulged that  it  still  exists.  Aside  from  this, 
the  testimony  of  the  officers  rather  indicates 
that  at  the  time  of  the  execution  of  this  note 
it  was  a  stockholder.  It  is  apparent  that 
the  execution  of  this  note  by  the  defendant 
was  not  purely  a  matter  of  accommodation, 
but  was  induced  by  reason  of  the  interest 
in  the  railroad  company,  not  only  as  a 
stockholder,  but  also  as  a  creditor,  and 
that  the  procuring  of  the  money  upon  this 
note  to  pay  the  pressing  indebtedness  on 
the  part  of  the  railroad  company  was  not 
only  of  interest  to  the  defendant  as  a  stock- 
holder, but  at  least  increased  the  chances  of 
finally  realizing  from  its  debts  against  said 
company.  It  was  under  these  circumstances 
that  this  note  was  executed,  and  the  con- 
tract on  the  part  of  the  plaintiff  was  fully 
performed  upon  the  faith  of  such  acts  by 
the  defendant. 

The  conclusion  reached  as  indicated  here- 
in finds  support  in  a  number  of  well-con- 
sidered cases  in  other  jurisdictions,  and  is 
in  keeping  with  that  just  rule,  as  announced 
by  the  New  York  courts,  that  the  plea  of 
ultra  vires  should  not,  as  a  general  rule, 
prevail,  whether  interposed  for  or  against 
a  corporation,  when  it  would  not  advance 
justice,  but,  on  the  contrary,  would  accom- 
plish a  legal  wrong.  Similar  views  are  en- 
tertained by  the  Supreme  Court  of  the 
United  States.  In  Ohio  &  M.  R.  Co.  v.  Mc- 
Carthy, 96  U.  S.  loc.  cit.  267,  24  L.  ed.  695, 
it  is  said  that  "the  doctrine  of  ultra  vires, 
when  invoked  for  or  against  a  corporation, 
should  not  be  allowed  to  prevail  where  it 
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would  defeat  the  ends  of  justice  or  work  a 
legal  wrong." 

The  defendant  had  been  for  a  number  of 
years  financing  the  belt  railroad  company. 
By  the  execution  of  this  note  it  had  re- 
ceived the  benefit  from  the  plaintiff  in  the 
performance  of  an  undertaking  it  had  long 
been  engaged  in  (of  furnishing  the  belt  rail- 
road company  with  finances),  and,  having 
received  the  full  consideration  from  the 
plaintiff  in  aid  of  the  performance  of  a  duty 
it  had  undertaken  to  perform  in  the  interest 
of  the  belt  railroad  company,  it  is  in  no 
position  now  (the  contract  having  been  ful- 
ly executed  on  the  part  of  the  plaintiff)  to 
say  that  its  act  was  not  within  the  powers 
conferred  upon  it  by  the  statute.  The  cor- 
rect rale  was  thus  properly  announced  in  the 
case  of  Whitney  Arms  Co.  v.  Barlow,  63 
N.  Y.  69,  20  Am.  Rep.  504:  "One  who  has 
received  from  a  corporation  the  full  consid- 
eration of  his  engagement  to  pay  money, 
either  in  services  or  property,  cannot  avail 
himself  of  the  objection  that  the  contract 
thus  fully  performed  by  the  corporation  was 
ultra  vires,  or  not  within  its  chartered 
privileges  and  powers.  It  would  be  contra- 
ry to  the  first  principles  of  equity  to  al- 
low such  a  defense  to  prevail  in  an  action 
by  the  corporation.  It  is  now  very  well 
settled  that  a  corporation  cannot  avail  it- 
self of  the  defense  of  ultra  vires  when  the 
contract  has  been  in  good  faith  fully  per- 
formed by  the  other  party,  and  the  corpora- 
tion has  had  the  full  benefit  of  the  perform- 
ance and  of  the  contract.  If  an  action  can- 
not be  brought  directly  upon  the  agreement, 
either  equity  will  grant  relief,  or  an  action 
in  some  other  form  will  prevail.  The  same 
rule  holds  e  converso.  If  the  other  party 
has  had  the  benefit  of  a  contract  fully  per- 
formed by  the  corporation,  he  will  not  be 
heard  to  object  that  the  contract  and  per- 
formance were  not  within  the  legitimate 
powers  of  the  corporation.  .  .  .  Did  the 
question  now  made  arise  upon  an  applica- 
tion by  the  stockholders  and  corporators  to 
restrain  the  corporate  agents  from  applying 
the  corporate  funds  to  purposes  foreign  to 
the  corporation,  or  engaging  in  business  out- 
side of  that  for  which  the  company  was 
formed,  or  on  proceedings  by  the  sovereign 
power  to  annul  the  charter  for  an  abuse 
of  the  powers  granted,  or  in  a  proceeding 
to  enforce  and  for  the  performance  of  an 
executory  contract,  where,  upon  a  rescis- 
sion or  annulling  the  agreement,  both 
parties  would  have  the  same  position  as 
if  no  contract  had  been  made,  the  rules 
of  decision  would  be  different  from  those 
which  must  prevail  in  the  present  ac- 
tion. In  either  of  the  cases  suggested  it  is 
very  likely  the  courts  would  be  compelled  to 
give  full  effect  to  the  objection,  and  hold 
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the  business  unauthorized  and  a  violation 
of  the  charter,  and  a  forfeiture  of  the  char- 
tered rights,  and  the  contract  null,  and  re- 
fuse to  perform  it  or  give  effect  to  it." 
In  State  Bd.  of  Agri.  v.  Citizens  Street  R. 
Co.  47  Ind.,  loc.  cit.  411,  17  Am.  Rep.  702, 
it  is  said:  "A  distinction  may,  perhaps,  be 
well  made  between  the  case  where  an  act  of 
a  corporation  is  done  in  violation  of  an  ex- 
press prohibition  in  its  charter,  or  in  some 
other  law  relating  thereto,  and  the  case 
where  there  is  simply  a  defect  of  power  in 
the  corporation  to  do  the  act.  So  it  appears 
that  there  are  acts  of  corporations  which 
strictly  are  ultra  vires,  and  for  the  doing  of 
which  the  state  may  proceed  against  the 
corporation,  and  yet  the  acts  of  the  corpo- 
ration, under  the  particular  circumstances, 
be  binding  upon  the  corporation.  There  ap- 
pears, also,  to  be  a  distinction  between  the 
rights  of  the  parties  to  a  contract  which  re- 
mains wholly  executory,  and  the  rights  of 
parties  to  a  contract  when  it  has  been  whol- 
ly executed  by  the  party  dealing  with  the 
corporation."  The  doctrine  announced  by 
the  Indiana  court  is  quoted  approvingly  by 
the  Supreme  Court  of  the  United  States  in 
Hitchcock  v.  Galveston,  96  U.  S.  341,  24  L. 
ed.  659.  In  Angell  &  A.  Corp.  9th  ed.  240, 
note  a,  it  is  said:  "The  courts  of  New  York 
have  gone  very  far  in  enforcing  contracts 
made  by  corporations,  although  they  are  not 
justified  by  their  charters;  and  the  law  in 
that  state  now  appears  to  be  that  such  a  con- 
tract, which  is  purely  executory  on  both 
sides,  and  where  no  wrong  will  be  done  if 
the  parties  are  left  in  their  previous  situa- 
tion, should  not  be  enforced,  but  that  the 
executed  dealings  of  corporations  must  be 
allowed  to  stand  for  and  against  both  par- 
ties, when  the  plainest  rules  of  good  faith 
so  require.  Parish  v.  Wheeler,  22  N.  Y. 
494;  Bissell  v.  Michigan  S.  de  N.  I.  R.  Cos. 
22  N.  Y.  258;  De  Qroff  v.  American  Linen 
Thread  Co.  21  N.  Y.  124." 

The  proper  conception  of  the  just  and 
equitable  rule  applicable  to  this  subject  en- 
tertained by  the  courts  of  this  country  is 
very  clearly  manifested  in  Steam  Nav.  Co. 
v.  Weed,  17  Barb.  378.  That  "was  an  ac- 
tion to  recover  money  loaned,  and  the  de- 
fense was  that  the  corporation  had  no  pow- 
er to  loan  the  money,  and  it  was  held  that 
the  defendant  was  not  at  liberty  to  avail 
himself  of  the  defense.  The  court  drew  a 
distinction  between  the  violation  of  an  ex- 
press statute  and  the  mere  want  of  power 
to  make  the  contract.  .  .  .  The  learned 
judge,  after  examining  a  number  of  author- 
ities, concludes  his  opinion  as  follows:  'I 
am  happy  to  come  to  the  conclusion  that 
the  law  will  not  sustain  this  most  uncon- 
scionable defense.  It  ill  becomes  the  de- 
fendants to  borrow  from  the  plaintiff  $1,000 
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for  a  single  day,  to  relieve  their  immediate 
necessities,  and  then  to  turn  around  and 
say*  "I  will  not  return  you  this  money,  be- 
cause you  had  no  power,  by  your  charter,  to 
lend  it."  Let  them  first  restore  the  money, 
and  then  it  will  be  time  enough  for  them  to 
discuss  with  the  sovereign  power  of  the 
state  of  Connecticut  the  extent  of  the  plain- 
tiff's chartered  privileges.  We  shall  lose 
our  respect  for  the  law  when  it  so  far  loses 
its  character  for  justice  as  to  sanction  the 
defense  here  attempted.' " 

An  examination  of  all  the  authorities  up- 
on this  subject  indicates  clearly  a  distinc- 
tion in  the  exercise  of  powers  by  public  cor- 
porations and  private  business  corporations, 
and  it  will  be  observed  that  the  further 
distinction  is  made  between  contracts  strict- 
ly ultra  vires  the  corporation,  and  those 
where  only  in  excess  of  the  corporate  grant 
of  power.  This  distinction  was  clearly 
made  in  the  case  of  Chenoiceth  v.  Pacific 
Ewp.  Co.  03  Mo.  App.  185.  It  was  said  by 
the  court  in  that  case:  "Whatever  may  be 
the  proper  rule  in  those  cases  where  an 
ultra  vires  contract  is  entered  into  by  a 
public  corporation  exercising  governmental 
functions  we  do  not  think,  in  cases  like  the 
present,  where  the  contract  is  entered  into, 
though  in  excess  of  the  chartered  powers  of 
the  corporation,  has  been  fully  performed  b) 
the  party  seeking  its  enforcement,  that  th« 
corporation  can  refuse  to  proceed,  and,  when 
sued  for  a  breach  of  the  contract,  shelter 
itself  behind  the  defense  of  ultra  vires."  To 
the  same  effect  is  Smith  v.  Richardson,  77 
Mo.  App.  422.  The  law  as  applicable  to 
this  case  was  thus  stated:  "No  corporation 
can  bind  itself  or  its  stockholders  by  a  con- 
tract expressly  prohibited  by  its  charter,  by 
a  statute,  or  by  the  general  law.  Such  con- 
tracts are  strictly  ultra  vires,  and  create 
no  obligation  so  far  as  they  are  executory, 
although  the  consideration  therefor  may 
have  been  received  and  enjoyed  by  the  corpo- 
ration. On  the  other  hand,  an  act  or  con- 
tract merely  in  excess  of  the  power  granted 
to  corporations,  but  which  is  not  expressly 
forbidden  either  by  its  charter  or  the  gen- 
eral law  of  the  state,  although  lacking  af- 
firmative authority  for  its  performance  on 
account  of  the  silence  on  that  subject  of 
its  Charter  or  the  general  law,  may  yet,  if 
the  contract  has  been  executed  by  the  other 
party,  and  its  consideration  received  by 
the  corporation,  bind  the  latter,  on  the  prin- 
ciple of  estoppel,  so  that  it  cannot  be  annulled 
by  the  corporation  without  a  return  of  the 
consideration  received."  The  supreme  court 
of  Illinois,  in  Bradley  v.  Ballard,  55  111. 
413,  8  Am.  Rep.  656,  applied  the  doctrine  of 
equitable  estoppel  to  a  corporation,  and,  in 
discussing  the  proposition,  which  is  similar 
to  the  one  involved  in  this  case,  very  terse- 
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ly  and  forcibly  gave  utterance  to  its  views. 
It  said:  ''Neither  is  it  correct  to  say  that 
the  application  to  corporations  of  the  doc- 
trine of  equitable  estoppel,  where  justice 
requires  it  to  be  applied,  as  when,  under  a 
claim  of  corporate  power,  they  have  re- 
ceived benefits  for  which  they  refuse  to  pay, 
from  a  sudden  discovery  that  they  had  not 
the  powers  they  had  claimed,  can  be  made 
the  means  of  enabling  them  indefinitely  to 
extend  their  powers.  If  that  were  true,  it 
would  be  an  insuperable  objection  to  the  ap- 
plication of  the  doctrine,  even  for  the  pur- 
pose of  preventing  injustice  in  individual 
cases.  But  it  is  not  true.  This  doctrine  is 
applied  only  for  the  purpose  of  compelling 
corporations  to  be  honest,  in  the  simplest 
and  commonest  sense  of  honesty,  and  after 
whatever  mischief  may  belong  to  the  per- 
formance of  an  act  ultra  vires  has  been  ac- 
complished. But,  while  a  contract  remains 
executory,  it  is  perfectly  true  that  the  Ipow- 
ers  of  corporations  cannot  be  extended  be- 
yond their  proper  limits  for  the  purpose  of 
enforcing  a  contract.  Not  only  so,  but,  on 
the  application  of  a  stockholder,  or  of  any 
other  person  authorized  to  make  the  applica- 
tion, a  court  of  chancery  would  interfere  and 
forbid  the  execution  of  a  contract  ultra 
vires.  So,  too,  if  a  contract  ultra  vires  is 
made  between  a  corporation  and  another 
person,  and  while  it  is  yet  wholly  unexecut- 
ed the  corporation  recedes,  the  other  con- 
tracting party  would  probably  have  no  claim 
for  damages."  The  court  in  that  case,  as 
this  court  in  the  case  at  bar,  fully  recog- 
nizes that  there  are  many  cases  in  apparent 
conflict  with  the  principles  announced;  and 
in  the  course  of  the  opinions  the  court, -in 
recognition  of  that  conflict,  said:  "We  are 
aware  that  cases  may  be  cited  in  apparent 
conflict  with  the  principles  here  announced, 
but  the  tendency  of  recent  decisions  is  in 
harmony  with  them.  While  courts  are  in- 
clined to  maintain  with  vigor  the  limitations 
of  corporate  action  whenever  it  is  a  ques- 
tion of  restraining  the  corporation  in  ad- 
vance from  passing  beyond  the  boundaries 
of  their  charters,  they  are  equally  inclined, 
on  the  other  hand,  to  enforce  against  them 
contracts,  though  ultra  vires,  of  which  they 
have  received  the  benefit.  This  is  demanded 
by  the  plainest  principles  of  justice." 

The  record  in  this  case  discloses  further 
that,  at  a  meeting  of  the  stockholders  of 
the  defendant  corporation,  all  of  the  acts  of 
the  directors,  officers,  and  executive  com- 
mittee of  the  company,  had  and  taken  since 
the  last  annual  stockholders'  meeting,  were 
fully  ratified.  Upon  the  subject  of  ac- 
quiescence and  ratification  of  acts  performed 
by  a  corporation,  the  supreme  court  'of  New 
York,  in  Kent  v.  Quicksilver  Min.  Co.  78 
N.  Y.     159,  clearly  states  the  rule  as  ap- 
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proved  by  that  court.  It  was  said  by  the 
court  in  that  case  that,  "in  the  application 
of  the  doctrine  of  ultra  vires,  it  is  to  be 
borne  in  mind  that  it  has  two  phases,— one 
where  the  public  is  concerned;  one  where 
the  question  is  between  the  corporate  body 
and  the  stockholders  in  it,  or  between  it 
and  its  stockholders,  and  third  parties  deal- 
ing with  it,  and  through  it  with  them. 
When  the  public  is  concerned  to  restrain  a 
corporation  within  the  limit  of  the  power 
given  to  it  by  its  charter,  an  assent  by  the 
stockholders  to  the  use  of  unauthorized  pow- 
er by  the  corporate  body  will  be  of  no  avail. 
When  it  is  a  question  of  the  right  of  a 
stockholder  to  restrain  the  corporate  body 
within  its  express  or  incidental  powers,  the 
stockholder  may  in  many  cases  be  denied, 
on  the  ground  of  his  express  assent,  or  his 
intelligent,  though  tacit,  consent,  to  the  cor- 
porate action.  If  there  be  a  departure  from 
statutory  direction,  which  is  to  be  consid- 
ered merely  a  breach  of  trust  to  be  re- 
strained by  a  stockholder,  it  is  pertinent  to 
consider  what  has  been  his  conduct  in  re- 
gard thereto.  A  corporation  may  do  acts 
which  'affect  the  public  to  its  harm,  inas- 
much as  they  are  per  se  illegal,  or  are 
malum  prohibitum.  Then  no  assent  of 
stockholders  can  validate  them.  It  may 
do  acts  not  thus  illegal,  though  there  is 
want  of  power  to  do  them,  which  affect  only 
the  interest  of  the  stockholders.  They  may 
be  made  good  by  the  assent  of  the  stock- 
holders, so  that  strangers  to  the  stockhold- 
ers, dealing  in  good  faith  with  the  corpora- 
tion, will  be  protected  in  a  reliance  upon 
those  acts."  "The  general  rules  of  law  re- 
lating to  contracts  and  private  rights  apply 
to  corporations  as  well  as  to  individuals, 
and  the  principles  of  law  of  agency  apply 
to  both  alike.  The  stockholders  are  the 
equitable  owners  of  the  corporate  property, 
and,  if  the  officers  or  trustees  do  an  unau- 
thorized act,  or  incur  indebtedness  which 
would  not  create  a  corporate  liability,  the 
stockholders  may  subsequently  ratify  the 
acts  and  validate  the  originally  unauthor- 
ized transaction."  Martin  v.  Niagara  Falls 
Paper  Mfg.  Co.  122  N.  Y.  165,  25  N.  E. 
303.  The  conclusions  reached  in  this  case, 
however,  do  not  rest  upon  the  doctrine  of 
ratification,  and  it  is  unnecessary  to  express 
an  opinion  as  to  our  approval  of  this 
sweeping  rule  announced  in  the  case  cited  by 
the  New  York  court  upon  that  subject.  The 
weight  of  authority  and  the  better  reasons 
seem  to  be  that,  where  the  corporation  has 
absolutely  no  authority  to  perform  the  act, 
the  ratification  by  the  stockholders  would 
not  make  it  valid.  The  ratification  by  the 
stockholders  in  the  case  at  bar  becomes  sig- 
nificant, as  indicating  their  acquiescence  in 
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the  business  policy  pursued  by  the  defend- 
ant toward  the  belt  railroad  company. 

We  repeat  in  this  case  that  the  defendant 
had  adopted  a  business  policy  in  respect  to 
the  belt  railroad  company, — that  of  under- 
taking to  finance  the  company,  to  the  end 
that  it  might  be  successfully  operated.  The 
plaintiff  in  this  case,  in  furnishing  the  mon- 
ey upon  the  execution  of  this  note  by  the 
belt  railroad  company,  and  the  defendant, 
was  rendering  a  benefit  and  aid  to  the  de- 
fendant in  carrying  out  a  business  policy  it 
had  so  long  pursued ;  and  it  would  be  grossly 
inequitable  to  permit  the  defendant,  after 
fully  receiving  the  assistance  of  the  plain- 
tiff in  carrying  out  this  undertaking  to 
finance  the  belt  railroad  company,  and  re- 
lieve it  of  a  pressing  indebtedness,  to  now 
say  that  it  had  exceeded  its  corporate  pow- 
ers, and  interpose  such  want  of  power  as  a 
defense  to  this  action.  As  was  said  in  the 
case  of  Wright  v.  Pipe  Line  Co.  101  Pa., 
loc.  cit.  207,  47  Am.  Rep.  701:  "The  law 
never  sustains  a  defense  of  this  nature  out 
of  regard  for  a  defendant.  It  does  so  only 
where  an  imperative  rule  of  public  policy 
requires  it.  The  instances  are  rare  in  which 
a  corporation  or  individual  has  been  per- 
mitted to  set  up  its  own  wrong  in  order  to 
retain  both  the  property  and  its  price.  . 
.  .  It  would  be  difficult  to  imagine  a  de- 
fense with  less  merit,  and  the  law  would  be 
exceedingly  impotent,  were  it  to  allow  it  to 
succeed."  So  it  may  be  said  as  to  this  case 
that  is  would  be  a  humiliating  confession  as 
to  the  inefficiency  of  our  system  of  Juris- 
prudence in  the  administration  of  justice  to 
hold  that  the  defendant  could  receive  the 
aid,  assistance,  and  benefit  from  the  plain- 
tiff in  carrying  out  an  undertaking  in  which 
it  had  long  been  engaged, — financing  the 
belt  railroad  company, — and  then,  being 
called  upon  to  answer  by  a  contract  for  such 
aid  and  assistance,  it  simply  says,  "We  were 
unauthorized  to  make  the  contract." 

At  this  advanced  age  in  our  civilization, 
and  the  rapidity  with  which  our  commer- 
cial interests  are  advancing, — methods  and 
occasions  for  concentrating  the  efforts  of 
our  people  in  the  prosecution  of  business  by 
forming  corporations  multiplying,  from  day 
to  day, — the  time  is  at  hand  for  the  enforce- 
ment of  the  rule  as  announced  by  Lord  St. 
Leonards  in  Eastern  Counties  R.  Co.  v. 
Hawkes,  5  H.  L.  Cas.,  loc.  cit.  370,  where  it 
was  said  that  "the  safety  of  men  in  their 
daily  contracts  rquires  that  this  doctrine 
of  ultra  vires  should  be  confined  within 
narrow  bounds." 

There  are  no  public  interests  involved  in 
this  case.  The  stockholders  are  the  equita- 
ble owners  of  the  corporate  property.  The 
plaintiff,  as  well  as  the  president  and  vice 
president  of  the  defendant  corporation,  in 
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executing  this  contract,  placed  full  faith  in 
the  power  of  the  corporation  to  execute  it. 
The  stockholders  selected  their  officers,  and 
ratified  their  acts  after  the  execution  of 
the  note;  the  interests  of  no  third  parties 
have  intervened;  the  state  is  no  party  to 
this  proceeding;  and  there  are  no  principles 
of  public  policy,  or  of  the  administration  of 
justice,  which  demand  that  the  defense  of 
ultra  vires,  as  interposed  in  this  case  by 
the  corporation  itself,  should  be  availing. 
It  was  said  in  St.  Louis  Drug  Co.  v.  Robin- 
son, 81  Mo.,  loo  cit.  26,  that,  "conceding  the 
facts  to  be  as  defendants  allege,  it  is  suf- 
ficient on  this  point  to  say  that  in  a  line 
of  decisions  of  this  court,  unbroken  except 
in  the  case  of  Matthews  v.  Skinker,  62  Mo. 
329,  21  Am.  Rep.  425,  it  has  been  held  that 
the  question  of  ultra  vires  can  only  be 
raised  in  a  direct  proceeding  by  the  state 
against  the  corporation,  and  not  in  a  col- 
lateral proceeding  by  another,  except  when 
the  charter  of  the  corporation,  not  only 
specifies,  and  therefore  limits  it  to,  the  busi- 
ness in  which  it  may  engage,  but,  by  express 
terms,  or  by  a  fair  implication  from  its 
term,  invalidates  transactions  outside  of  its 
legitimate  corporate  business."  Without  ex- 
pressing any  opinion  as  to  the  correctness 
of  the  rule  announced  in  the  case  last  cited, 
or  its  application  to  the  facts  of  this  case, 
it  at  least  indicates  very  clearly  the  tenden- 
cy of  this  court  to  follow  the  line  of  de- 
cisions as  herein  cited,  which  supports  the 
conclusion  that  the  defense  of  ultra  vires 
is  never  sustained  out  of  regard  for  a  de- 
fendant, but  only  where  an  imperative  rule 
of  public  policy  requires  it. 

It  is  unnecessary  to  pursue  this  subject 
further,  or  to  indulge  in  a  review  of  the  nu- 
merous authorities  cited  by  counsel,  or  to 
give  expression  to  our  views  as  to  the  pow- 
ers which  can  be  lawfully  exercised  by  the 
defendant,  conferred  under  the  statute 
granting  such  powers.  For  it  may  be  con- 
ceded that  the  defendant  is  not  authorized 
to  indorse  or  execute  promissory  notes 
purely  as  an  accommodation  maker  or  in* 
dorser,  yet  under  the  facts  of  this  case,  as 
disclosed  by  the  record,  the  concession  can 
be  of  no  avail  to  the  defendant.  We  must 
be  content  with  simply  saying  that  the  de- 
fendant corporation,  in  the  execution  of  this 
note  and  procuring  the  money  from  plain- 
tiff for  the  railroad  company,  was  simply 
carrying  out  a  business  policy  in  respect  to 
financing  said  company  which  it  inaugura- 
ted shortly  after  the  organization  of  the 
railroad  company.  That  by  the  execution 
of  this  note  the  defendant  was  given  the 
aid  and  assistance  of  plaintiff  in  maintain- 
ing such  policy,  and  the  presumption  which 
could  be  reasonably  indulged  by  the  plain- 
tiff that  the  defendant  received  such  con- 
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sideration  as  was  agreed  upon  between  the 
defendant  and  the  belt  line  company  for  its 
efforts  in  providing  the  necessary  finances 
for  the  conducting  of  the  business  of  the 
railroad  company.  The  officers  of  the  re- 
spective corporations  in  good  faith  consum- 
mated this  transaction,  and,  if  the  defend- 
ant can  avoid  the  payment  of  the  note  in 
suit  upon  the  plea  that  its  act  was  a  wrong- 
ful one,  in  excess  of  its  powers,  and  void, 
then  we  confess  that  the  maxim,  which  is 
as  old  as  the  law  itself,  that  "no  person 
can  take  advantage  of  his  own  wrong,"  is 
absolutely  shorn  of  all  its  force  and  vitality 
under  our  system  of  jurisprudence. 

The  judgment  of  the  trial  court  toas  right, 
and  should  be  affirmed,  and  it  is  so  ordered. 

Brace,  Ch.  J.,  and  Gantt,  Burgess,  and 

JJ.,  concur. 


Marshall  and  Valllaat,  JJ.,  not  sitting. 


BENTON  LAND  COMPANY,  Respt., 

v. 
Charles  F.  ZEITLER  et  aJ.,  Appts. 

(182  Mo.  251.) 

1.  A  deed  of  trust  upon  real  estate  Is 
not   such  an  outstanding  legral  title 

as  will,  even  after  condition  broken,  but  be- 
fore entry  or  foreclosure,  defeat  a  recovery  In 
an  action  of  ejectment  for  the  property, 
based  on  titles  held  subject  thereto. 

2.  The  delivery  of  a  deed  may  be  found 
as  a  matter  of  fact  from  the  facts  that 
the  conveyance  was  beneficial  to  the  grantee, 
and  that  he  thereafter  dealt  with  the  property 
as  owner. 

8.  The  mere  fact  that  a  sale  of  proper- 
ty under  a  deed  of  trust  was  in  bulk, 
and  not  by  parcels,  will  not  vitiate  the  sale 
if  there  was  nothing  in  the  contract  pro- 
hibiting it 

(Brace  and  Yalliant,  JJ.t  dissent.) 

(June  2,  1904.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  St.  Louis 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  possession  of  certain 
real  estate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hugh  D.  McConkle,  P.  W. 
Haberman,  and  Clifford  B.  Allen  for 
appellants. 

Mr.  John  H.  Lucas,  for  respondent: 

The  court  found  that  there  was  delivery 


Note. — As  to  what  title  or  interest  will  sup- 
port action  of  ejectment  generally,  see  sole  to 
Hancock  v.  McAvoy,  18  L.  E.  A.  781. 
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of  the  deed,  that  it  was  unrecorded,  and 
that  defendants  knew  of  the  same;  and 
there  was  ample  evidence  to  sustain  this 
finding. 

Sneathen  v.  Sneathen,  104  Mo.  209,  24 
Am.  St  Rep.  326,  16  S.  W.  497;  Kane  v. 
McCoum,  55  Mo.  19S ;  McReynolds  v.  Grubb, 
150  Mo.  362,  73  Am.  St.  Rep.  448,  51  Si 
W.  822;  Kuh  v.  Garvin,  125  Mo.  560,  28  S. 
W.  847 ;  Kingman  v.  Cornell-Tebbetts  Mack, 
d  Buggy  Co.  150  Mo.  307,  51  S.  W.  727; 
Standiford  v.  Standiford,  97  Mo.  238,  3  L. 
R.  A.  299,  10  S.  W.  836;  Crowder  v.  Searcy, 
103,  Mo.  117,  15  S.  W.  346;  Rumsey  v.  Otis, 
133  Mo.  95,  34  S.  W.  551;  Appleman  v.  Ap- 
pleman,  140  Mo.  313,  62  Am.  St.  Rep.  732, 
41  S.W.794;  Gray  v.  Ward  (Tenn.  Ch.  App.) 
52  S.  W.  1028;  Shoptaw  v.  Ridgway,  22  Ky. 
L.  Rep.  1495,  60  S.  W.  723;  Williams  v. 
Smith,  22  Ky.  L.  Rep.  1439,  60  S.  W.  940; 
Doe  ex  dem.  Smith  v.  Roe,  3  Penn.  (Del.) 
233,  50  Atl.  59;  Bunnell  v.  Bunnell,  111 
Ky.  566,  64  S.  W.  420,  65  S.  W.  607. 

Proof  of  actual  knowledge  of  a  former 
deed  is  unnecessary. 

Maupin  v.  Emmons,  47  Mo.  306;  Abbe 
v.  Justus,  60  Mo.  App.  308;  Drey  v.  Doyle, 
99  Mo.  466,  12  S.  W.  287;  Taaffe  v.  Kelley, 
110  Mo.  136,  19  S.  W.  539. 

Southerland  and'  LaRue,  having  assumed 
the  payment  of  the  Nesbit  deed  of  trust, 
could  not  be  heard  to  question  its  validity; 
and  the  appellants  are  in  no  better  position 
than  their  vendors. 

Mitchell  v.  National  R.  Bldg.  <£  L.  Asso. 
(Tex.  Civ.  App.)  49  S.  W.  626;  Whyte  v. 
8t.  Louis,  153  Mo.  80,  54  S.  W.  478;  Rey- 
nolds v.  Kroff,  144  Mo.  433,  46  S.  W.  424; 
White  Oak  Grove  Benev.  tfoc.'v.  Murray,  145 
Mo.  622,  47  S.  W.  501;  Dunaway  v.  Day, 
163  Mo.  415,  63  S.  W.  731;  Landau  v.  Cot- 
trill,  159  Mo.  318,  60  S.  W.  64. 

On  petition  for  rehearing. 

These  defendants  held  under  Nesbit,  and 
could  have  no  greater  right  than  he  pos- 
sessed. 

Sells  r.  Tootle,  160  Mo.  604,  61  S.  W. 
579;  Loring  v.  Harmon,  84  Mo.  127;  Cher- 
okee Strip  Live  Stock  Asso.  v.  Cass  Land 
d  Cattle  Co.  138  Mo.  407,  40  S.  W.  107. 

Where  there  is  a  common  grantor  under 
whom  both  parties  claim,  the  title  of  such 
common  grantor  cannot  be  denied;  and 
this  is  true  even  though  the  title  of  both 
may  be  worthless. 

Miller  v.  Hardin,  64  Mo.  546;  Charles 
v.  Patch,  87  Mo.  463;  Smith  v.  Lindsey, 
89  Mo.  79,  1  S.  W.  88;  Grandy  v.  Casey, 
93  Mo.  605,  6  S.  W.  376. 

A  mortgage,  though  in  form  a  convey- 
ance of  the  legal  estate,  is  in  substance 
only  a  pledge  of  the  land  for  the  mortgage 
debt,  and  the  mortgagee  is  to  be  regarded 
as  holding  the  legal  title  only  for  the  pur- 
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pose  of  enforcing  payment  of  the  debt; 
and  hence  a  second  mortgagee  can  maintain 
ejectment  against  the  mortgagor. 

Knollenberg  v.  "Nixon,  171  Mo.  451,  94 
Am.  St.  Rep.  790,  72  S.  W.  41 ;  10  Am.  ft 
Eng.  Enc.  Law,  2d  ed.  p.  506;  Pease  v. 
Pilot  Knob  Iron  Co.  49  Mo.  128. 

Marshall,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  in  ejectment  to  recover 
the  western  15  feet  of  lot  No.  30,  and  the 
eastern  3  feet  of  lot  No.  29,  in  block  1  of 
the  amended  plat  of  J.  B.  Daggett's  second 
addition  to  city  block  1804  of  the  city  of 
St.  Louis,  containing  18  feet  on  the  north 
line  of  Lynch  street  by  a  depth  northwardly 
of  114  feet,  on  which  premises  is  located 
house  No.  2309  Lynch  street.  The  petition 
is  in  the  usual  form,  and  the  ouster  is  laid 
as  of  October  1,  1899.  The  answer  is  a 
general  denial,  coupled  with  the  following 
special  defences:  First.  That  on  October 
21,  1889,  one  Mattie  J.  Sallee  was  the  own- 
er and  entitled  to  the  possession  of  the 
property,  and  that  on  said  day  she  executed 
a  deed  of  trust  thereon  to  H.  P.  Faris,  as 
trustee  for  the  Brinkerhoff-Faris  Trust  & 
Savings  Company,  to  secure  an  indebtedness 
of  $1,458,  which,  however,  was  subject  to  a 
prior  deed  of  trust  made  by  the  same  par- 
ties to  the  same  trustee  and  company;  that 
default  was  made  in  the  payment  of  the 
second  deed  of  trust,  it  was  duly  foreclosed, 
and.  the  plaintiff,  the  Benton  Land  Com- 
pany, became  the  purchaser  and  received  a 
trustee's  deed  therefor;  that  on  August  2, 
1895,  the  Benton  Land  Company  conveyed 
the  land  to  Southerland  and  La  Rue;  that 
on  November  30,  1896,  Southerland  and  La 
Rue  conveyed  the  land  to  Eleanore  M.  Eng- 
land, and  on  November  30,  1897,  Eleanore 
M.  England  conveyed  the  land  to  the  de- 
fendant Max  Frolich,  who  has  been  in  pos- 
session thereof  since;  that  prior  to  the  said 
foreclosure  of  said  second  deed  of  trust  the 
equity  of  redemption  in  said  property  had 
passed  from  Mattie  J.  Sallee  to  A.  W.  Nes- 
bit, and  that  the  same  was  cut  out  by  the 
said  foreclosure,  but,  that,  notwithstand- 
ing said  Nesbit  had  thus  lost  all  interest 
in  the  land,  he  executed  on  July  24,  1893, 
to  H.  P.  Faris,  as  trustee  for  the  Brinker- 
hoff-Faris Trust  &  Savings  Company,  two 
deeds  of  trust,  one  for  $15,500  and  the 
other  for  $2,785;  that  plaintiff's  alleged 
right  to  the  property  is  based  upon  and 
grows  out  of  the  second  of  said  two  deeds 
of  trust;  and  that  in  consequence  of  all 
which  the  legal  title  is  vested  in  the  de- 
fendants, and  not  in  the  plaintiff.  Second. 
That  the  said  second  deed  of  trust  so  made 
by  said  Nesbit  on  July  24,  1893,  was  pay- 
able in  certain  named  instalments,  and  that 
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the  same  was  wholly  without  consideration 
and  void ;  that  said  deed  of  trust  covered  one 
parcel  on  the  east  side  of  Indiana  avenue, 
consisting  of  seven  lots  with  an  aggregate 
frontage  of  173  feet  on  Lynch  street,  on 
which  there  were  thirteen  dwelling  houses 
and  one  corner  store,  and  also  one  parcel  of 
ground  on  the  west  side  of  Indiana  avenue, 
consisting  of  five  lots  with  an  aggregate 
frontage  of  140  feet  4  inches,  on  which  there 
were  eight  dwelling  houses  that  .on  Febru- 
ary 15,  1898,  at  a  time  when  there  were  no 
instalments  due  on  said  deed  of  trust,  the 
trustee  oppressively,  illegally,  and  fraud- 
ulently foreclosed  said  deed  of  trust,  sold 
the  property  in  bulk  to  the  plaintiff  for 
$100  when  it  would  have  sold  for  enough  in 
parcels  to  have  paid  the  debt,  and  that  the 
sale  was  collusive  between  the  trustee  and 
the  cestui  que  trust,  and  hence  the  deed  to 
the  plaintiff  in  pursuance  to  said  sale  con- 
veyed no  title.  The  answer  then  closes 
with  a  prayer  to  be  discharged  with  costs. 

The  reply  admits  that  on  October  31, 
1889,  Mattie  J.  Sallee  was  the  owner  and 
entitled  to  the  possession  of  the  premises, 
and  that  she  executed  the  deed  of  trust  for 
$1,458  set  out  in  the  answer,  and  that  it 
was  subject  to  a  prior  deed  of  trust  for 
$15,000  which  she  had  made  to  the  same 
parties,  and  that  the  second  deed  of  trust 
was  foreclosed  on  June  29,  1892,  and  that 
the  plaintiff  became  the  purchaser  at  said 
sale;  denies  that  A.  W.  Nesbit  had  no  title 
when  he  executed  his  two  deeds  of  trust  on 
July  24,  1893,  but  alleges  that  Nesbit  had 
title  at  that  time,  and  avers  that  the  first 
Nesbit  deed  of  trust  for  $15,000  was  given 
in  lieu  and  substitution  for  the  first  deed  of 
trust  given  by  Mrs.  Sallee;  and  denies  that 
either  of  said  Nesbit  deeds  of  trust  was 
without  consideration,  but  avers  that  they 
represented  an  honest  indebtedness;  alleges 
the  proper  and  regular  foreclosure  of  the 
second  Nesbit  deed  of  trust,  and  the  pur- 
chase of  the  property  by  the  plaintiff  at  the 
foreclosure  sale  and  then  denies  all  the  other 
allegations  of  the  answer. 

At  the  trial  the  following  proceedings 
were  had:  The  plaintiff  introduced  a  trip- 
artite agreement  between  the  Benton  Land 
Company  of  the  first  part,  Max  Frdlich  and 
Eleanore  M.  England  of  the  second  part, 
and  Edward  S.  Fish  of  the  third  part 
whereby  it  was  agreed  that  one  ejectment 
suit  should  be  brought  against  Charles  F. 
Zeitler  to  test  the  right  of  the  plaintiff  to 
all  the  lots  in  controversy,  and  that  the 
judgment  had  in  that  case  should  decide 
the  right  to  all  the  lots,  and  that,  pending 
the  litigation,  the  third  party,  Fish,  should 
collect  the  rents,  pay  the  taxes,  and  attend 
to  the  repairs  of  all  the  property  and  the  net 
balance  should  be  turned  over  to  whichever 
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of  the  litigants  was  adjudged  entitled  to 
the  land.  The  plaintiff  then  offered  in  evi- 
dence a  stipulation  between  the  parties 
hereto,  whereby  it  was  agreed  that  Mattie 
J.  Sallee  was  the  original  source  of  title, 
and  that  she  owned  the  property  on  October 
31,  1889;  that  John  C.  England  is  the  agent 
of  Mrs.  England;  that  the  consideration 
that  passed  from  Mrs.  England  to  Souther- 
land  and  La  Rue  was  $1,500  in  cash,  and 
certain  land  in  Arkansas  which  John  C. 
England  valued  at  $2,000;  that  Max  Fro- 
lich  holds  the  title  for  Mrs.  England;  that 
between  February  and  May,  1897,  John  C. 
England  paid  the  Brinkerhoff-Faris  Trust 
&  Savings  Company  interest  on  the  two 
deeds  of  trust  on  the  property  amounting 
to  $518. 

The  plaintiff  then  introduced  in  evidence 
a  deed  of  trust  from  Mattie  J.  Sallee  and 
husband  to  Wm.  E.  Brinkerhoff  and  H.  P. 
Faris,  trustee  for  the  Brinkerhoff-Faris, 
Trust  &  Savings  Company,  for  $15,000  dat- 
ed October  21,  1899,  and  duly  recorded,  and 
a  second  deed  of  trust  of  the  same  date  from 
Mattie  J.  Sallee  and  husband  to  H.  P. 
Faris,  trustee  for  the  same  cestui  que  trust, 
for  $1,458,  which  expressed  that  it  was 
subject  to  the  first  deed  of  trust  for  $15,- 
000,  which  was  also  duly  recorded.  The 
debt  so  secured  was  evidenced  by  seven  notes, 
one  for  $550,  due  November  1,  1890,  one  for 
$158,  due  May  1,  1890,  and  five  notes  for 
$150  each,  due  on  May  and  November  1st, 
respectively,  thereafter.  The  plaintiff  then 
offered  a  deed  from  the  trustee,  H.  P.  Faris, 
to  the  Benton  Land  Company,  dated  June 
28,  1892,  foreclosing  the  second  Sallee  deed 
of  trust  aforesaid  for  failure  to  pay  the  note 
for  $550.  The  plaintiff  then  offered  a  quit- 
claim deed  from  the  Benton  Land  Company 
to  A.  W.  Nesbit,  dated  May  2,  1893,  which 
was  declared  to  be  subject  to  the  first  Sal- 
lee deed  of  trust  for  $15,000.  The  deed  was 
properly  acknowledged,  but  was  not  record- 
ed. The  plaintiff  then  offered  in  evidence 
a  deed  of  trust  from  A.  W.  Nesbit  and  wife 
to  John  H.  Lucas  and  H.  P.  Faris,  trustees 
for  the  Brinkerhoff-Faris  Trust  &  Savings 
Company,  dated  July  25,  1893,  for  $15,000. 
This  deed  of  trust  recites  that  it  is  given 
and  accepted  in  lieu  and  substitution  of  the 
$15,000  deed  of  trust  made  by  Mattie  J. 
Sallee  and  husband  to  Wm.  E.  Brinkerhoff 
and  Herman  P.  Faris,  trustees  for  the  Brin- 
kerhoff-Faris Trust  &  Savings  Company., 
dated  October  21,  1889.  The  debt  so  secured 
by  said  Nesbit  deed  of  trust  was  evidenced 
by  a  bond  payable  in  five  annual  instal- 
ments of  $2,000  each,  and  five  annual  in- 
stalments of  $1,000  each.  This  deed  of  trust 
was  properly  executed  and  recorded.  The 
plaintiff  then  introduced  a  deed  of  trust, 
dated  July  25,  1893,  from  A.  W.  Nesbit  to 
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H.  P.  Faris,  trustee  for  Brinkerhoff-Faris 
Trust  &  Savings  Company,  to  secure  notes 
aggregating  $2,785.  This  deed  of  trust  was 
properly  executed  and  recorded,  and  recites 
that  it  is  given  and  accepted  subject  to 
the  $15,000  deed  of  trust  from  Nesbit  to  the 
same  parties,  and  that  it  secures  the  debt 
which  was  secured  by  the  second  Sallee  deed 
of  trust  for  $1,458,  and  the  interest  thereon, 
together  with  the  interest  due  on  the  first 
Sallee  deed  of  trust  for  $15,000.  The  plain- 
tiff then  introduced  a  trustee's  deed  to  the 
Benton  Land  Company,  dated  February  25, 
1898,  foreclosing  the  second  Nesbit  deed  of 
trust  last  above  described.  This  deed  was 
properly  executed  and  recorded.  Thereupon 
the  plaintiff  rested.  The  defendants  de- 
murred to  the  evidence,  the  court  overruled 
the  demurrer,  and  the  defendants  excepted. 
The  defendants  then  introduced  a  general 
warranty  deed  from  the  Benton  Land  Com- 
pany to  Southerland  and  La  Rue,  dated  Au- 
gust 2,  1895,  which  recited,  however,  that  it 
was  subject  to  the  two  Nesbit  deeds  of  trust 
aforesaid,  dated  July  25,  1893,  which  were 
stated  to  be  for  $15,000  and  $2,000  respec- 
tively, and  which  Southerland  and  La  Rue 
assumed  and  agreed  to  pay  as  a  part  of  the 
consideration  for  the  deed  to  them.  The 
defendants  then  introduced  a  general  war- 
ranty deed  from  Southerland  and  La  Rue  to 
Eleanore  M.  England,  dated  November  30, 
1896,  wherein  the  consideration  was  recited 
to  be  $8,000  and  wherein  it  was  further  re- 
cited that  Southerland  and  La  Rue  agreed  to 
warrant  and  defend  against  the  lawful 
claims  and  demands  of  all  persons  whomso- 
ever, except  as  against  the  two  Nesbit  deeds 
of  trust  to  the  Brinkerhoff-Faris  Trust  & 
Savings  Company  aforesaid.  The  defend- 
ants also  introduced  a  quitclaim  deed  from 
Mrs.  England  to  Frolich,  but,  as  the  parties 
stipulated  that  he  holds  simply  for  Mrs 
England,  it  is  not  necessary  to  describe  that 
deed  further.  The  defendants  then  offered  a 
quitclaim  deed  from  A.  W.  Nesbit  to  the 
Benton  Land  Company,  dated  November  1, 
1893,  which  was  duly  executed  and  record 
ed,  and  which  recited  that  it  was  the  same 
property  which  the  Benton  Land  Company 
had  acquired  by  foreclosure  of  the  Sallee 
second  deed  of  trust,  and  that  it  was  given 
to  release  any  claim  Nesbit  had  to  the  land 
arising  from  irregularity  in  the  sale  of  the 
land.     Thereupon  the  defendants  rested. 

In  rebuttal  the  plaintiff  introduced  a  con- 
tract, dated  September  17,  1895,  between 
the  Brinkerhoff-Faris  Trust  &  Savings 
Company  and  Southerland  and  La  Rue, 
which  recites  the  two  Nesbit  deeds  of  trust 
aforesaid,  and  whereby  it  is  stipulated  that 
there  is  due  on  them  only  $17,000,  and 
wherein  it  is  recited  that  Southerland  and 
La  Rue  agree  to  pay  said  amount,  the  time 
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for  the  payment  of  the  $15,000  being  ex- 
tended to  September  1,  1899,  and  for  the 
payment  of  the  $2,000,  being  extended  from 
August  1,  1893,  to  September  1,  1896.  The 
plaintiff  also  introduced  various  letters 
from  John  C.  England  to  the  Brinkerhoff- 
Faris  Trust  &  Savings  Company,  in  which 
the  existence  of  the  two  Nesbit  deeds  of 
trust  are  recognized,  and  negotiations  are 
conducted  looking  to  the  payment  or  exten- 
sion of  time  for  the  payment  of  them,  and 
the  payment  of  certain  interest  thereon  is 
shown.  The  plaintiff  also  called  John  C. 
England  as  a  witness,  who  identified  the 
letters  aforesaid,  and  said  he  was  acting 
as  agent  for  Mrs.  England  when  he  wrote 
them,  and  wljen  he  purchased  and  managed 
the  property;  that  when  negotiating  for 
the  purchase  of  the  property  he  had  the  use 
of  an  abstract  of  the  title,  and  discovered 
that  there  were  difficulties  about  the  title; 
that  there  was  a  deed  of  trust  for  $3,500  on 
the  property,  given  by  Nesbit,  at  least  one 
attachment  lien,  and  the  two  deeds  of  trust 
from  Nesbit  to  the  Brinkerhoff-Faris  Trust 
&  Savings  Company,  and  that  for  these  rea- 
sons the  Lincoln  Trust  Company  would  not 
give  a  certificate  of  title;  that  he  was  in- 
formed that  the  property  was  worth  $25,000, 
and  he  estimated  it  to  be  worth  $8,000  over 
and  above  the  $17,000  evidenced  by  the  two 
Nesbit  deeds  of  trust,  and  that  he  agreed  to 
pay  $8,000  therefor,  and  to  take  a  deed  war- 
ranting the  title  against  everything  except 
the  Nesbit  deeds  of  trust;  that  Souther- 
land and  La  Rue  wanted  him  to  take  subject 
to  the  Nesbit  deeds  of  trust,  but  he  declined 
to  do  so,  because  he  discovered  from  the 
records  that  Nesbit  had  no  title  at  the  time 
he  executed  the  deeds  of  trust,  and  therefore 
he  did  not  believe  the  deeds  of  trust  were 
valid;  that  he  ascertained  the  existence 
of  the  Nesbit  deeds  of  trust  when  he  exam- 
ined the  records,  and  also  saw  on  record  the 
contract  between  the  Brinkerhoff-Faris 
Trust  &  Savings  Company  and  Southerland 
and  La  Rue  aforesaid;  that  he  ascertained 
from  the  records  that  Southerland  and  La 
Rue  were  the  owners  of  the  property  sub- 
ject to  the  two  Nesbit  deeds  of  trust,  ag- 
gregating $17,000;  that  he  never  saw  or 
heard  of  the  unrecorded  deed  from  the  Ben- 
ton Land  Company  to  Nesbit  until  the  day 
of  the  trial. 

The  abstract  of  the  record  then  recites 
that  "the  part  of  the  answer  presenting  an 
equitable  defense  was  postponed  for  subse- 
quent trial." 

The  court  made  a  special  finding  of  the 
facts,  which,  however,  does  not  appear  to 
have  been  requested  by  either  of  the  parties, 
but  which  states  the  facts  to  be  substan- 
tially as  hereinbefore  set  out,  except  that, 
in  addition  thereto,  it  finds  the  fact  to  be 
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that  John  C.  England  had  notice,  prior  to 
the  purchase  by  him,  for  his  wife,  of  the  un- 
recorded quitclaim  deed  from  the  Benton 
Land  Company  to  A.  W.  Nesbit,  dated  May 
2,   1893. 

The  circuit  court  entered  judgment  for 
the  plaintiff  for  possession,  for  $106  dam- 
ages, and  assessed  the  monthly  rental  value 
at  $12.  Thereupon  the  defendant  demanded 
a  trinl  upon  its  equitable  defense.  The 
court  held  that  the  matters  pleaded  consti- 
tuted no  defense,  and  refused  to  hear  it,  but 
set  aside  the  judgment,  took  the  case  as  sub 
mitted  on  the  same  evidence,  made  the  same 
finding  of  facts,  and  entered  the  same  judg 
ment.  No  instructions  other  than  the  de- 
murrer to  the  evidence  at  the  close  of  the 
plaintiff's  case  were  asked  or  given.  In 
due  time  the  defendants  filed  a  motion  for 
a  new  trial,  which,  in  addition  to  the  "usual 
errors"  assigned  in  such  motions,  specifical- 
ly set  out  that  the  court  had  erred  in  hold- 
ing "as  a  matter  of  law"  that  the  defendant 
Mrs.  England,  or  her  agent,  had  actual  no- 
tice of  the  unrecorded  deed  from  the  Benton 
Land  Company  to  Nesbit,  and  that  it  also 
erred  in  holding  that  the  "so-called"  equi- 
table defense  constituted  no  defense  to  this 
action,  and  in  refusing  to  hear  any  evidence 
under  that  defense.  This  motion  being 
overruled,  the  defendants  brought  the  case 
to  this  court  by  a  certificate  of  the  judg- 
ment, and  the  defendants  have  filed  an  ab- 
stract of  the  record  in  this  court. 

Upon  this  state  of  the  record  the  defend- 
ants here  set  up  two  principal  contentions, 
to  wit,  first,  that  the  unrecorded  quitclaim 
deed  from  the  Benton  Land  Company  to  A. 
W.  Nesbit,  dated  May  2,  1893,  is  not  shown 
to  have  been  delivered  to  Nesbit,  and  there- 
fore he  acquired  no  title  to  the  land  thereby, 
and  hence  the  two  deeds  of  trust  given  by 
him  to  the  Brinkerhoff-Faris  Trust  &  Sav- 
ings Company  are  invalid,  and  therefore  the 
title  to  the  land  remained  in  the  Benton 
Land  Company,  where  it  became  vested  by 
its  purchnse  thereof  under  the  second  Sallee 
deed  of  trust,  and,  consequently,  that  title 
so  acquired  passed  from  the  Benton  Land 
Company  to  Southerland  and  La  Rue.  and 
from  them  to  Mrs.  England,  unaffected  by 
the  unrecorded  quitclaim  deed  from  the  Ben- 
ton Land  Company  -to  Nesbit,  or  the  Nesbit 
deeds  of  trust,  or  the  quitclaim  deed  from 
Nesbit  to  the  Benton  Land  Company,  sub- 
ject to  the  two  deeds  of  trust,  or  by  the 
foreclosure  of  the  second  Nesbit  deed  of 
trust  and  the  purchase  thereat  by  the  Ben- 
ton Land  Company,  with  the  result  that 
the  legal  title  vested  in  the  defendants  dis- 
charged of  the  Nesbit  deeds  of  trust, 
and  therefore  the  plaintiff  is  not  entitled 
to  recover;  and,  second,  that  the  circuit 
court  erred  in  holding  that  the  second  or 
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equitable  defense  pleaded  constituted  no  de- 
fense, and  in  refusing  to  hear  the  evidence 
thereunder.  In  addition  to  which  it  is  also 
said  that  the  first  bailee  doed  of  trust  is 
such  an  outstanding  legal  title  as  precluded 
a  recovery  by  tke  plaintiff,  and,  as  this 
would  end  the  case  if  well  taken,  it  will 
be  considered  first. 

1.  The  first  question  is  whether  a  deed  oi? 
trust  is  such  an  outstanding  legal  title  as 
will  defeat  a  recovery  in  an  action  in  eject- 
ment. The  question  arises  upon  this  rec- 
ord in  this  way:  Mrs.  Sallee  owned  the 
land.  She  executed  two  deeds  of  trust  there- 
on, one  for  $15,000  to  W.  E.  Brinkerhoff  and 
H.  P.  Faris,  as  trustees  for  the  Brinkerhoff- 
Faris  Trust  &  Savings  Company,  and  the 
other  for  $1,458  to  H.  P.  Faris,  as  trustee 
for  the  Brinkerhoff-Faris  Trust  &  Savings 
Company.  Then  Mrs.  Sallee  conveyed  the 
land  to  A.  W.  Nesbit,  subject  to  said  two 
deeds  of  trust.  The  debt  secured  by  the  sec- 
ond deed  of  trust  fell  due,  and  was  unpaid. 
The  trustee  foreclosed  that  deed  of  trust, 
and  the  Benton  Land  Company,  the  plain- 
tiff, became  the  purchaser  at  the  foreclo- 
sure sale,  and  received  a  trustee's  deed  to 
the  land.  The  contention,  then,  is  that  the 
Benton  Land  Company  cannot  maintain 
ejectmenfragainst  Mrs.  Sallee  or  anyone  else 
for  the  land,  because  in  ejectment  the  plain- 
till  must  recover  upon  a  legal,  and  not  an 
equitable,  title,  and  upon  the  strength  of 
his  own  title,  and  not  by  reason  of  the 
weakness  of  the  defendant's  title,  and  that 
the  plaintiff  herein  has  not  the  legal  title, 
but  that  the  legal  title  is  vested  in  W.  E. 
Brinkerhoff  and  H.  P.  Faris,  by  virtue  of 
the  first  deed  of  trust  for  $15,000  executed 
by  Mrs.  Sallee  to  them  as  trustees  for  the 
Brinkerhoff- Faris  Trust  &  Savings  Company. 
Three  complete  answers  are  apparent  to 
this  contention,  to  wit:  First.  The  case  was 
not  tried  in  the  circuit  court  upon  any  such 
theory,  and  no  such  issue  was  raised  in  that 
court,  and  cases  must  be  tried  in  this  court 
upon  the  same  theory  and  issues  upon  which 
they  were  tried  in  the  lower  court.  Trigg 
v.  Taylor,  27  Mo.  245,  72  Am.  Dec.  2G3; 
Walker  v.  Owen,  70  Mo.  563;  Tomlinson  v. 
Ellison,  104  Mo.  105,  16  S.  W.  201;  Harper 
v.  Morse,  114  Mo.  317,  21  S.  W.  517;  Min- 
ion v.  Steele,  125  Mo.  181,  28  S.  W.  746; 
Dice  v.  Hamilton,  178  Mo.  81,  77  S.  W., 
loc.  tit.  302.  Second.  It  is  not  a  fact  that 
there  is  any  such  deed  of  trust  existent. 
Mrs.  Sallee  made  such  a  deed  of  trust. 
Then  she  conveyed  all  her  right  to  the  land 
to  Nesbit.  Then  the  second  deed  of  trust 
from  Mrs.  Sallee  to  Faris,  as  trustee  for 
the  Brinkerhoff-Faris  Trust  &  Savings  Com- 
pany, was  foreclosed,  and  the  Benton  Land 
Company  became  the  purchaser.  The  Ben- 
ton Land  Company  then  made  the  un record- 
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ed  quitclaim  deed  to  Nesbit,  and  he  executed 
two  deeds  of  trust  upon  the  property,  the 
first  to  John  H.  Lucas  and  H.  P.  Faris, 
as  trustees  for  the  Brinkerhoff- Faris  Trust 
&  Savings  Company,  to  secure  $15,000,  and 
the  second  to  H.  P.  Faris,  as  trustee  for 
said  trust  and  savings  company,  to  secure 
$2,785.  The  first  of  these  Nesbit  deeds 
of  trust  recites  that  it  was  given  and  ac- 
cepted in  lieu  and  substitution  for  the  Sal- 
lee  first  deed  of  trust  dated  October  1, 
1889,  which  conveyed  the  title  to  Wm.  E. 
Brinkerhoff  and  H.  P.  Faris  as  trustees  for 
the  Brinkerhoff-Faris  Trust  &  Savings  Com- 
pany. It  admits  of  no  doubt,  therefore, 
that  the  acceptance  of  this  deed  of  trust  by 
the  Brinkerhoff-Faris  Trust  &  Savings  Com- 
pany from  Nesbit  waived,  discharged,  and 
released  the  Sallee  first  deed  of  trust  afore- 
said. So  that  the  effect  of  this  arrange- 
ment was  to  devest  out  of  Wm.  E.  Brinker- 
hoff and  H.  P.  Faris  whatever  title  had  been 
vested  in  them  by  the  Sallee  first  deed  of 
trust.  The  Brinkerhoff-Faris  Trust  &  Sav- 
ings Company  were  the  beneficiaries  under 
the  Sallee  first  deed  of  trust,  and  it  was 
perfectly  competent  for  that  company  to 
waive  the  Sallee  deed  of  trust  by  taking  the 
Nesbit  deed  of  trust  in  lieu  and  substitu- 
tion therefor.  Third.  A  deed  of  trust  is 
not  such  an  outstanding  legal  title  as  will. 
before  entry  or  foreclosure,  defeat  a  recov- 
ery  in   an  action  of  ejectment. 

Woods  v.  Hilderbrand,  46  Mo.  284,  2  Am. 
Rep.  513,  was  a  suit  in  ejectment  by  the 
purchaser  of  the  land  at  a  sheriff's  sale  un- 
der an  execution  against  the  defendant.  At 
the  trial  the  court  permitted  the  defendant 
to  show  that  after  the  plaintiff  so  purchased 
he  mortgaged  the  land;  that  the  mortgage 
was  overdue,  but  had  not  been  foreclosed, 
and  possession  had  not  been  taken  of  the 
premises  thereunder.  The  trial  court  held 
that  the  legal  title  was  in  the  mortgagee, 
and  hence  was  an  outstanding  legal  title, 
which  the  defendant  could  avail  himself 
of.  This  court  held  this  to  be  manifest 
error,  saying:  "The  ruling  of  the  court  up- 
on the  second  point  contradicts  the  long 
and  well -settled  doctrine  as  to  the  relation 
of  the  mortgagor  and  mortgagee  before  en- 
try or  foreclosure.  The  modern  doctrine  is 
well  established  that  a  mortgage  is  but  a 
security  for  the  payment  of  the  debt  or  the 
discbarge  of  the  engagement  for  which  it 
was  originally  given;  and  until  the  mort- 
gagee enters  for  breach  of  the  conditions, 
and  in  many  respects  until  final  foreclosure 
of  the  mortgage,  the  mortgagor  continues 
the  owner  of  the  estate,  and  has  a  right 
to  lease,  sell,  and  in  every  respect  to  deal 
with  the  mortgaged  premises  as  the  owner, 
so  long  as  he  is  permitted  to  remain  in 
possession.'  Kennett  v.  Plummer,  28  Mo. 
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145.  The  case  of  Meyer  v.  Campbell,  12 
Mo.  603,  is  relied  upon  as  establishing  the 
doctrine  sustained  by  the  court  below,  and 
such  a  position  seems  to  be  indicated  by  the 
court,  though  the  question  is  not  directly 
decided.  The  mortgagee  himself,  in  posses- 
sion after  the  forfeiture,  might  doubtless 
set  up  his  own  title  against  that  of  the 
mortgagor  (McCormick  v.  Fitzmorris,  39 
Mo.  24),  but,  as  against  all  the  world  be- 
sides, the  mortgagor  is  the  owner,  and  his 
title  cannot  be  defeated  by  showing  that 
the  property  is  pledged  to  a  third  person 
for  the  payment  of  a  debt.  Hilliard,  Mortg, 
162,  §  15;  Raynor  v.  Wilson,  6  Hill,  469; 
Collins  v.  Torrey,  7  Johns.  278,  5  Am.  Dec. 
2/3;  Jackson  ex  dem.  Martin  v.  Pratt,  10 
Johns.  387;  Den  ex  dem.  Dimon  v.  Dimon, 
10  N.  J.  L.  156.  If  it  was  the  intention 
of  the  court  in  Meyer  v.  Campbell  to  hold 
a  contrary  view,  it  is  not  clearly  expressed; 
and  with  the  clear  statement  of  the  rela- 
tion of  the .  mortgagor  and  mortgagee  in 
Kennett  v.  Plummer,  and  the  universal 
holding  in  other  states,  we  must  unhesitat- 
ingly hold  the  doctrine  in  Missouri  as  well 
as  elsewhere  to  be  that  a  defendant  in  eject- 
ment cannot  set  up  a  mortgage  with  which 
he  is  not  connected  as  an  outstanding  title. 
The  fact  that  ejectment  may  be  brought  in 
Missouri  by  the  mortgagee,  while  it  will 
not  lie  in  New  York,  does  not  invalidate 
the  New  York  authorities  upon  the  present 
question;  for  only  the  mortgagee  himself 
may  avail  himself  of  his  right,  and  it  is 
of  no  consequence,  so  far  as  strangers  are 
concerned,  whether  he  have  only  the  right 
to  foreclose,  or  the  right  of  ejectment  as 
well." 

The  converse  of  the  proposition  was  de- 
cided in  Johnson  v.  Houston,  47  Mo.  227. 
There  the  mortgagor  brought  ejectment 
against  the  assignee  of  the  mortgagee,  who 
had  entered  after  condition  broken,  and  it 
was  held  that  she  could  not  recover,  this 
court  saying:  "But  in  a  mortgage,  or  a 
deed  of  trust  in  the  nature  of  a  mortgage, 
the  legal  title  after  condition  broken,  passes 
to  the  mortgagee  or  trustee."  And  the  case 
of  Woods  v.  Hilderbrand,  46  Mo.  284,  2  Am. 
Rep.  513,  was  cited  and  expressly  approved, 
and  the  distinction  between  that  case  and 
the  case  under  consideration,  was  clearly 
drawn. 

Woods  v.  Hilderbrand,  was  cited  with 
approval  in  Pease  v.  Pilot  Knob  Iron  Co. 
49  Mo.,  loc.  tit.  128,  and  in  that  case  it  was 
aptly  and  tersely  said:  "In  some  of  the 
states  the  mortgage  with  condition  broken 
is  held  to  so  pass  the  title  that  it  cannot 
revert  at  law  without  a  deed  (Phelps  v. 
Sage,  2  Day,  151 ;  Smith  v.  Vincent,  15 
Conn.  13,  38  Am.  Dec.  52),  and  so  in  some 
of  the  other  states.     The  old  doctrine  was 
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that  the  title  passed  upon  the  delivery  of 
the  mortgage,  and,  after  default,  that  the 
estate  became  absolute  at  law,  and  a  re- 
conveyance became  necessary.  But  the  great 
preponderance  of  modern  authority  estab- 
lishes the  rule  that  a  mortgage,  though  a 
conveyance  in  fee  upon  the  condition,  is, 
even  after  condition  broken  and  the  legal 
title  passes,  merely  a  security  for  the  debt, 
which  security  is  extinguished,  and  the 
title  reinvests,  whenever  the  debt  is  paid. 
Chancellor  Kent,  speaking  of  payment  after 
default,  and  in  commenting  upon  the  old 
doctrine,  says:  'I  am  persuaded  that  most 
of  the  courts  of  law  in  this  country  would 
not  now  tolerate  a  claim  of  title  under  a 
mortgage  admitted  or  shown  to  have  been 
fully  and  fairly  satisfied  by  payment  of  the 
debt.'    4  Kent,  Com.  194,  notes  b  and  p." 

Woods  v.  Hilderbrand,  46  Mo.  284,  2 
Am.  Rep.  513,  was  also  cited  and  followed 
in  Jackson  v.  Magwuder,  51  Mo.,  loc.  cit.  59, 
where  it  was  said:  "A  plaintiff  in  eject- 
ment can  recover  only  on  the  strength  of 
his  legal  title.-  His  chain  of  title  must  be 
perfect  to  authorize  a  recovery.  The  de- 
fendant in  possession  occupies  a  different 
position.  In  most  instances  he  may  pro- 
tect himself  by  an  outstanding  title.  If, 
however,  he  is  a  mere  stranger  to  a  mort- 
gagee, or  a  trespasser  without  color  of  title, 
he  ought  not  to  be  allowed  to  set  up  a  for- 
feited mortgage  to  prevent  a  recovery  by  the 
mortgagor  or  the  person  holding  the  equity 
of  redemption." 

Eardwiok  v.  Jones,  65  Mo.  54,  was  an  ac- 
tion in  ejectment  by  the  grantee  of  the  pur- 
chasers of  the  property  at  an  execution  sale 
thereof  by  the  sheriff  against  the  purchaser 
of  the  property  at  a  sale  thereof  by  the  as- 
signee in  bankruptcy  of  the  original  owner 
of  the  property.  The  defendants  set  up  an 
outstanding  deed  of  trust  made  by  the  com- 
mon source  of  title,  wherein  the  condition 
was  broken.  It  was  held  not  to  constitute 
an  outstanding  title,  this  court  saying: 
"Appellants  contend  that  plaintiff  was  not 
entitled  to  a  judgment,  because  there  was 
an  outstanding  deed  of  trust  on  the  land, 
and  at  the  date  of  the  trial  the  debt  which 
it  was  executed  to  secure  was  due  and  un- 
paid. A  mortgagee  or  trustee,  or  one  claim- 
ing under  him,  could  make  that  defense, 
but  not  a  stranger  to  the  mortgage  holding 
adversely  both  to  the  mortgagor  and  the 
mortgagee.  This  has  so  often  been  decided 
'  by  this  court  that  it  has  ceased  to  be  an 
open  question."  And  Woods  v.  Hilder- 
brand, 46-  Mo.  284,  2  Am.  Rep.  513,  and 
Johnson  v.  Houston,  47  Mo.  227,  were  cited 
and  approved. 

Woods  V.  Hilderbrand  was  cited  approv- 
ingly in  Masterson  v.  West  End  Harrow 
Guage  R.  Co.  72  Mo.,  loc.  cit.  347,  and  it 
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was  there  said:  "A  mortgage,  in  this  state, 
is  a  mere  security  for  the  debt,  and,  not- 
withstanding the  legal  title  is  nominally  in 
the  mortgagee,  the  mortgagor  is  still  con- 
sidered the  owner,  and  entitled  to  the  pos- 
session until  default." 

The  antithesis  of  the  condition  is  shown 
by  the  case  of  Lanier  v.  Mcintosh,  117  Mo. 
508,  38  Am.  St.  Rep.  676,  23  S.  W.  787, 
where  the  tenant  of  the  mortgagor  in  pos- 
session was  sued  in  ejectment  by  the  pur- 
chaser at  a  foreclosure  sale  under  the  mort- 
gage, and  he  sought  to  defend  on  the  ground 
that  the  landlord  had  an  equity  of  re- 
demption in  the  land  even  after  foreclosure. 
Woods  v.  Hilderbrand  was  cited  and  ap- 
proved, and  it  was  said:  "A  mere  right  of 
redemption  in  a  third  person,  after  foreclo- 
sure, is  not  such  an  outstanding  title  as  will 
defeat  a  recovery  in  ejectment.  The  title 
'must  be  such  a  one  as  the  owner  of  the 
title  himself  could  recover  on  if  he  were  as- 
serting it  in  an  action.  It  muBt  be  a  pres- 
ent, subsisting,  and  operative  title.' " 

Hutchinson  v.  Shelley,  133  Mo.  400,  34  S. 
W.  838,  was  an  action  in  ejectment  by  a 
devisee  against  the  purchaser  in  possession 
imder  a  void  administrator's  sale.  The  de- 
fendant pleaded  an  outstanding  deed  of 
trust,  Under  which  there  had  been  no  entry 
or  foreclosure,  although  there  was  a  con- 
dition broken.  It  was  held  to  be  no  defense, 
this  court,  per  Gantt,  J.,  saying:  "Granting 
that  Mrs.  Dudgeon  still  has  her  lien, — and 
it  would  appear  that  she  has, — she  is  not 
a  party  to  this  record,  and,  as  neither 
Quinn  [who  also  had  held  a  deed  of  trust 
on  the  land  which  it  was  claimed  had  been 
released  by  mistake]  nor  defendant  has  paid 
any  part  of  said  lien,  she  is  free  to  en- 
force it  without  any  assistance  from  them, 
and  her  claim  is  no  bar  to  plaintiff's  recov- 
ery from  defendant." 

Thus'  it  appears  that  the  previous  adjudi- 
ciations  in  this  state  clearly  hold  that  an 
outstanding  mortgage  or  deed  of  trust, 
where  there  has  been  no  entry  or  foreclosure, 
although  the  condition  has  been  broken,  is 
not  a  bar  to  a  recovery  in  ejectment  as  be- 
tween persons  who  do  not  claim  under  such 
mortgage  or  deed  of  trust,  but  that  the  right 
to  the  possession  under  such  instruments  in- 
ures only  to  the  mortgagee  or  trustee.  Of 
course,  where  there  has  been  a  foreclosure 
of  the  mortgage  or  deed  of  trust,  and  the 
legal  title  has  been  transmitted  to  a  pur- 
chaser at  such  foreclosure  sale,  such  a  title 
in  such  a  purchaser  constitutes  an  out- 
standing legal  title,  and  will  defeat  an  eject- 
ment even  between  third  persons.  And  the 
reason  is  plain.  Originally  a  mortgage 
conveyed  the  title  to  the  land  to  the  mort- 
gagee, to  be  defeated,  however,  upon  the 
payment  of  the  debt.    If  the  debt  was  not 
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paid  at  maturity,  it  was  said  there  was  a 
breach  of  the  condition,  and  the  title  became 
absolute  in  the  mortgagee  without  further 
action  on  the  part  of  anyone.  The  harsh- 
ness of  this  rule  became  apparent,  and 
courts  of  conscience  relieved  against  it  by 
.holding  that  the  purpose  of  the  mortgage 
was  to  secure  the  payment  of  the  debt, 
and  that  when  the  debt  was  paid  the  debtor 
should  be  satisfied ;  and  hence,  notwithstand- 
ing the  terms  of  the  mortgage,  the  debtor 
still  had,  in  good  conscience,  an  interest 
in  the  land,  which,  for  want  of  a  better 
term,  was  called  an  "equity  of  redemption" 
— that  is,  a  right  to  pay  off  the  debt,  even 
after  condition  broken,  in  a  reasonable  time. 
Boone,  Mortg.  §  2,  and  cases  cited;  1  Coote, 
Mortg.  5th  ed.  pp.  14  et  seq.;  Herman, 
Mortgages  of  Real  Estate,  §§  112  et  seq.; 
1  Jones,  Mortg.  5th  ed.  §§  6-11  et  seq. 

Herman  on  Mortgages  of  Real  Estate 
says:  "It  is  as  well  settled  at  law  as  it 
is  in  equity  that  a  mortgage  is  a  mere  secu- 
rity, and  that  as  long  as  a  security  was  in- 
tended, no  matter  what  form  the  contract 
assumed,  it  remained  a  security  until  satis- 
fied in  Borne  of  the  various  modes  appli- 
cable thereto."  §  112.  "Whenever  a  trans- 
action resolves  itself  into  a  security  it  is  a 
mortgage;  and  this  whether  it  is  a  security 
either  for  an  antecedent  debt  or  for  advan- 
ces made  at  the  time,  and  entitles  the  debt- 
or to  a  release  of  his  property  on  payment 
of  the  debt.  This  right  of  redemption  or 
release  is  not  only  independent  of  the  agree- 
ment, but  paramount  to  it,  and  may  be  en- 
forced without  regard  to  the  form  of  con- 
veyance, and  even  in  opposition  to  its 
terms."  §  120.  "It  is  an  established  doc- 
trine that  an  equity  of  redemption  is  in- 
separably connected  with  a  mortgage;  that 
is  to  say,  so  long  as  the  instrument  is  one 
of  security,  the  borrower  has  a  right  to  re- 
deem the  property  upon  the  payment  of  the 
loan.  This  right  cannot  be  waived  or  aban- 
doned by  any  stipulation  of  the  parties 
made  at  the  time,  even  if  embodied  in  the 
mortgage."     §  121. 

By  reason  of  this  manifestly  equitable 
doctrine,  the  harshness  and  rigor  of  the  old 
common-law  mortgages  was  eliminated. 
Then  mortgages  with  power  and  duty  of 
sale,  and  later  deeds  of  trust,  were  adopted. 
By  their  terms  the  legal  title  is  vested  in 
the  mortgagee  or  trustee.  But,  notwith- 
standing such  language  of  such  instruments, 
the  law  regards  the  legal  title  as  so  vested 
in  the  mortgagee  or  trustee,  only  and  solely 
for  the  purposes  of  security.  If  the  debt 
is  not  paid  at  maturity,  the  mortgagee  or 
trustee  is  entitled  to  take  possession  of  the 
property;  not,  however,  as  the  legal  owner 
thereof,  but  solely  for  the  purposes  of  se- 
curity. After  obtaining  possession,  it  is  the 
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duty  of  the  mortgagee  or  trustee  to  collect 
the  rents  and  profits  and  apply  them  to  the 
payment  of  the  debt  secured;  and  when 
the  debt  is  thus  paid,  the  mortgage  or  deed 
of  trust  becomes  satisfied,  and  the  convey- 
ance becomes  functus  officio,  and  the  title 
reverts  to  the  mortgagor  without  any  con- 
veyance from  the  mortgagee  or  trustee,  and 
it  is  their  duty  to  satisfy  the  mortgage  or 
deed  of  trust  on  the  records,  and  to  sur- 
render the  possession  to  the  mortgagor  or 
his  grantees,  assigns,  or  legal  representa- 
tives, as  the  case  may  be.  Or,  instead  of 
so  remaining  in  possession  and  applying 
the  rents  and  profits,  it  is  the  privilege  of 
the  mortgagee  and  the  duty  of  the  trustee, 
if  requested  by  the  cestui  que  trust,  to  fore- 
close the  mortgage  or  the  deed  of  trust,  and 
thus  realize  on  the  security  and  apply  the 
proceeds  on  the  debt  secured,  and  the  pur- 
chaser at  the  foreclosure  sale  becomes  vest- 
ed with  the  legal  title  as  against  the 
mortgagor  and  all  who  claim  under  him. 

This  being  the  law  as  to  the  mortgagor 
and  the  mortgagee,  it  becomes  necessary  in 
this  case  to  consider  what  sort  of  an  estate 
or  right  thus  remains  in  the  mortgagor, 
and  what  is  the  true  meaning  of  the  term 
"equity  of  redemption,"— -whether  the  es- 
tate in  the  mortgagor  so  denominated  is  a 
legal  estate,  such  as  may  be  the  subject  of 
grant  and  within  the  rule  as  to  ejectment, 
or  whether  it  is  simply  an  equitable  interest, 
a  mere  right  to  redeem,  which  could  be  en- 
forced only  in  a  court  of  equity. 

1  Perry  on  Trusts,  5th  ed.  vol.  2,  §§  602t 
and  602;,  thus  states  the  law  on  this  sub- 
ject: 

"Sec.  602t.  The  mortgagee  in  a  deed  of 
mortgage,  and  the  trustee  in  a  deed  of  trust, 
take  the  legal  title  and  estate  for  the  pur- 
poses of  their  security.  In  all  cases  the 
legal  title  is  in  the  trustee  under  the  trust 
deed,  if  the  deed  purports  to  convey  the  es- 
tate. Such  a  title,  however,  is  defeasible 
upon  the  performance  by  the  grantor  of  the 
obligations  undertaken  by  him.  Performance 
of  the  conditions  of  the  deed  on  the  part  of 
the  grantor,  or  tender  of  performance  be- 
fore the  sale,  will  defeat  the  power  of  sale 
in  a  mortgage  or  deed  of  trust.  Such  per- 
formance or  tender  extinguishes  the  power, 
and  a  sale  afterwards  under  the  power,  even 
to  an  innocent  purchaser,  will  be  void. 

"Sec.  602/.  In  law,  a  mortgage  is  consid- 
ered, as  between  the  mortgagor  and  mortga- 
gee, and  so  far  as  it  is  necessary  to  give  full 
effect  to  the  mortgage  as  a  security  for  the 
performance  of  the  condition,  as  a  convey- 
ance in  fee.  But  for  all  other  purposes  it 
is  considered,  especially  until  entry  for  con- 
dition broken,  as  a  mere  charge  or  encum- 
brance, which  does  not  devest  the  estate  of 
the  mortgagor.     He  is  deemed  seised  so  far 
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that  he  can  convey  it,  subject  to  the  mort- 
gage; he  may  make  a  second  mortgage; 
it  may  be  attached  for  his  debts;  he  is 
considered  as  having  all  the  rights  and 
powers  of  an  owner,  except  so  far  as  it  is 
necessary  to  hold  otherwise  in  order  to  give 
effect  to  the  mortgage.  The  interest  of  a 
mortgagor  is  therefore  regarded  as  an  es- 
tate, though  in  legal  strictness,  and  as 
against  the  mortgagee,  it  is  an  equity  of 
redemption.  It  may  be  levied  upon  and 
seisin  delivered  by  an  officer,  in  which 
case  the  creditor  will  hold  in  fee,  subject 
to  the  mortgage.  The  same  principles  apply 
to  the  rights  and  title  of  the  grantor  in 
deeds  of  trust." 

The  question  of  tender  is  not  involved  in 
this  case,  and  therefore  what  the  learned  au- 
thor says  in  §  602t  on  that  subject  is  not 
quoted  as  affecting  the  law  in  this  state  on 
that  subject.  In  the  note  to  the  text  the 
publisher  of  the  edition  quoted  from  (Job* 
M.  Gould)  states  that  "the  text  states  the 
rule  prevailing  in  the  majority  of  the 
states,"  and  cites  White  v.  Whitney,  3  Met. 
81;  Harrison  v.  Battle,  16  N.  C.  (1  Dev. 
Eq.)  541;  Pool  v.  Qlover,  24  N.  C.  (2  Ired. 
L.)  129;  Anderson  v.  Holloman,  46  N.  C.  (1 
Jones,  L.)  169;  M'Qregor  v.  Hall,  3  Stew. 
&  P.  (Ala.)  397;  4  Kent,  Com.  160,  161, 
195,  note.. 

Chancellor  Kent  (4  Kent,  Com.  14th  ed. 
•160,)  states  the  rule  as  follows:  "The 
equity  doctrine  is  that  the  mortgage  is  a 
mere  security  for  the  debt,  and  only  a  chat- 
tel interest,  and  that  until  a  decree  of  fore- 
closure the  mortgagor  continues  the  real 
owner  of  the  fee.  The  equity  of  redemp- 
ti  n  is  considered  to  be  the  real  and  bene- 
ficial estate,  tantamount  to  the  fee  at  law; 
and  it  is  accordingly  held  to  be  descendible 
by  inheritance,  devisable  by  will,  and  alien- 
able by  deed,  precisely  as  ii  it  were  an  ab- 
solute estate  of  inheritance  at  law.  The 
courts  of  law  have  also,  by  a  gradual  and 
almost  insensible  progress,  adopted  these 
equitable  views  of  the  subject  which  are 
founded  in  justice  ana  accord  with  the  true 
intent  and  inherent  nature  of  every  such 
transaction.  Except  as  against  the  mort- 
gagee, the  mortgagor,  while  in  possession 
and  before  foreclosure,  is  regarded  as  the 
real  owner  and  a  freeholder,  with  the  civil 
and  political  rights  belonging  to  that  char- 
acter; whereas  the  mortgagee,  notwith- 
standing the  form  of  the  conveyance,  has 
only  a  chattel  interest,  and  his  mortgage  is 
a  mere  security  for  a  debt.  This  is  the  con- 
clusion to  be  drawn  from  a  view  of  the  Eng- 
lish and  American  authorities.  The  equity 
of  redemption  is  not  liable,  under  the  Eng- 
lish law,  to  sale  on  execution  as  real  estate. 
It  is  held  to  be  equitable  assets,  and  is  mar- 
shaled according  to  equity  principles.  But 
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in  this  country  the  rule  has  very  exten- 
sively prevailed  that  an  equity  of  redemp- 
tion was  vendible  as  real  property  on  an 
execution  at  law,  and  it  is  also  chargeable 
with  the  dower  of  the  wife  of  the  mortgagor. 
On  the  other  hand,  the  estate  of  the  mort- 
gagee before  foreclosure,  or  at  least  before 
entry,  is  not  the  subject  of  execution,  not 
even  though  there  has  been  a  default  and 
the  condition  of  the  mortgage  forfeited. 
The  English  policy  led  to  an  early  adoption 
of  these  just  and  reasonable  views  of  the 
character  of  the  mortgagor,  and  it  was  set- 
tled in  the  reign  of  Charles  II.  that  the 
executor,  and  not  the  heir  of  the  mortgagee 
in  fee,  was  entitled  to  the  mortgage  money; 
for,  as  Lord  Nottingham  observed,  the 
money  first  came  from  the  personal  estate, 
and  the  mortgagee's  right  to  the  land  was 
only  as  a  security  for  the  money.  By  the 
Stat.  7  &  8  Wm.  III.,  mortgagors  in  posses- 
sion were  allowed  to  vote  for  members  of 
Parliament." 

Jones  on  Mortgages,  5th  ed.  vol.  1,  p.  644, 
§  699,  says:  "The  mortgagee  is  not,  in  a 
general  sense,  the  owner  of  the  mortgaged 
estate,  although,  as  already  noticed,  under 
the  common-law  doctrine  he  holds  the  legal 
title  to  the  estate.  Before  foreclosure  he 
can  be  regarded  as  the  owner  only  in  a  very 
limited  sense.  .  .  .  For  some  purposes, 
however,  he  may  be  regarded  as  an  owner 
after  he  has  taken  possession,  but  before 
he  has  taken  possession  it  seems  that  there 
is  no  sense  in  which  he  could  be  so  regard- 
ed, unless  it  be  with  reference  to  a  proceed- 
ing to  enforce  his  rights  as  mortgagee." 
And  in  §  700  the  aut.hor  says:  "A  mort- 
gage before  foreclosure  is  completed  is  per- 
sonal assets,  and  upon  the  death  of  the 
mortgagee  vests  in  his  executor  or  adminis- 
trator. The  mortgage  can  be  transferred, 
released,  or  foreclosed  only  by  the  executor 
or  administrator.  A  quitclaim  deed  by  the 
heir  at  law  passes  no  title  whatever  in  the 
premises."  Jones  on  Mortgages,  5th  ed. 
vol.  1,  p.  605,  §  719,  says:  "After  the  ma- 
turity of  the  mortgage,  a  mortgagee,  with- 
out foreclosure  or  sale,  may  maintain  eject- 
ment against  the  mortgagor,  without  giving 
him  previous  notice.  A  second  mortgagee 
may  maintain  the  action,  although  there 
be  an  outstanding  first  mortgage  still  un- 
satisfied. The  first  mortgagee  is  regarded 
as  holding  the  legal  title  only  for  the  pur- 
pose of  enforcing  payment  of  the  debt." 
Jones  on  Mortgages,  5th  ed.  §  065,  states 
the  law  to  be  that  the  mortgagor's  equity, 
of  redemption  may  be  seized  upon  execution 
by  a  third  person,  and  sold  subject  to  the 
mortgage.  And  in  §  666  the  author  points 
out  that  the  widow  of  the  mortgagor  is 
entitled  to  dower  in  the  equity  of  redemp- 
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tion,  even  though  she  joined  in  the  mort- 
gage. 

Am.  &  Eng.  Enc.  Law,  2d  ed.  vol.  10,  p. 
506,  thus  states  the  law  upon  this  subject: 
"Also  it  has  been  held  that  a  mortgage, 
though  in  form  a  conveyance  of  the  legal  es- 
tate, is  in  substance  only  a  pledge  of  the 
land  for  a  mortgaged  debt,  and  the  mortga- 
gee is  to  be  regarded  as  holding  the  legal 
title  only  for  the  purpose  of  enforcing  pay- 
ment of  the  debt;  and  hence  a  second  mort- 
gagee can  maintain  ejectment  against  the 
mortgagor,  although  there  is  an  outstand- 
ing unsatisfied  prior  mortgage,  and  it 
makes  no  difference  if  the  prior  mortgage 
was  expressly  excepted  from  the  encum- 
brances covenanted  against  in  the  second 
mortgage." 

As  against  this  great  and  overwhelming 
weight  of  authority,  reference  is  made  to 
the  case  of  Howard  v.  Thornton,  50  Mo.  291, 
wherein  Adams,  J.,  said:  "But  a  mortgage 
after  forfeiture  constitutes  a  good  out- 
standing title."  That  was  an  action  in 
ejectment.  J.  T.  Thornton  was  the  common 
source  of  title.  The  plaintiff  claimed  under 
a  sheriff's  deed  to  the  land,  that  had  been 
sold  under  execution  against  Thornton. 
The  defendant  claimed  under  a  subsequent 
deed  from  said  J.  T.  Thornton,  and  also  un- 
der a  prior  deed  of  trust  which  had  been 
foreclosed,  but  the  trustee  had  acted  by  an 
attorney  in  fact  and  not  in  person,  and  hence 
the  sale  was  held  to  be  void  (in  this  respect 
that  case  is  overruled  by  Schanewerk  v. 
Hoberecht,  117  Mo.  22,  38  Am.  St.  Rep. 
C31,  22  S.  W.  949).  It  was  in  such  a  case 
that  the  learned  judge  who  delivered  the 
opinion  made  the  remark  quoted  above. 
What  was  there  held  with  reference  to  the 
sale  by  the  trustee  has  been  since  overruled, 
though  not  expressly,  in  Schanewerk  v. 
Hoberecht,  and,  as  it  is  perfectly  clear  that 
the  doctrine  asserted  in  the  remark  quoted 
is  not  in  harmony  with  the  prior  or  subse- 
quent adjudications  of  this  court  upon  that 
question,  that  much  is  here  expressly  over- 
ruled upon  that  proposition  also.  The 
learned  judge  evidently  meant  to  say  in 
that  case  that  after  foreclosure  the  mort- 
gage constituted  a  good  outstanding  title, 
and  inadvertently  used  the  word  "forfeit- 
ure" when  he  meant  "foreclosure."  Other- 
wise he  would  not  have  said  in  Boyd  v. 
Jones,  49  Mo.  202,  that  a  mortgagor  in  pos- 
session could  not  defeat  a  recovery  in  eject- 
ment by  a  purchaser  of  his  equity  of  re- 
demption at  an  execution  sale  by  a  sheriff, 
upon  a  judgment  against  the  mortgagor, 
by  showing  an  outstanding  deed  of  trust, 
wherein  the  condition  had  been  broken,  but 
there  had  been  no  entry  of  foreclosure  when 
the  suit  was  brought. 

It  is  Baid,  however,  that  a  contrary  doc- 
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trine  to  that  here  announced  is  decided  in 
Schanewerk  v.  Hoberecht,  117  Mo.  22,  38 
Am.  St.  Rep.  631,  22  S.  W.  949,  and  that 
the  rule  laid  down  in  that  case  has  since 
been  followed  in  Lanier  v.  Mcintosh,  117 
Mo.  508,  38  Am.  St.  Rep.  676,  23  S.  W. 
787;  Springfield  Engine  d  Thresher  Co.  v. 
Donovan,  120  Mo.  423,  35  S.  W.  536;  Ken- 
nedy v.  Siemers,  120  Mo.  73,  25  S.  W.  512; 
Biffle  v.  Pullam,  125  Mo.  108,  28  S.  W. 
323 ;  Snyder  v.  Chicago,  S.  F.  d  C.  R.  Co. 
131  Mo.  568,  33  S.  W.  67;  Hume  v.  Hopkins, 

140  Mo.  65,  41  S.  W.  784;  Keet  v.  Baker, 

141  Mo.  175,  42  S.  W.  940;  Butler  Bldg.  d 
Invest  Co.  v.  Dunsworth,  146  Mo.  361,  48 
S.  W.  449;  and  Markwell  v.  Markwell,  157 
Mo.  326,  57  S.  W.  1078.  An  examination 
of  these  cases  will  show  that  the  question 
of  whether  an  outstanding  mortgage  or  deed 
of  trust,  after  condition  broken,  but  before 
entry  or  foreclosure,  could  be  set  up  to  de- 
feat an  ejectment  suit  by  the  holder  of  a 
second  mortgage,  or  by  a  purchaser  under 
execution,  against  the  mortgagor,  was  not 
involved  and  was  not  decided.  In  Schane- 
werk v.  Hoberecht  there  was  but  one  deed 
of  trust,  but  there  were  two  foreclosures 
thereunder.  The  purchaser  at  the  first 
foreclosure  sale  brought  ejectment  against 
the  mortgagor  in  possession,  and  he  defend- 
ed on  the  ground  that  the  first  foreclosure 
sale,  under  which  the  plaintiff  claimed,  was 
void,  but  asserted  that  the  second  foreclo- 
sure of  the  deed  of  trust,  at  which  a  third 
person  acquired  title,  was  valid,  and  hence 
there  was  an  outstanding  legal  title  which 
was  better  than  the  plaintiff's.  Manifestly 
this  is  no  authority  in  this  case,  for  there 
had  been  two  foreclosures  of  the  deed  of 
trust,  and  the  legal  title  was  in  one  or  the 
other  of  the  purchasers  at  such  foreclosure 
sales,  while  here  there  has  been  no  entry  or 
foreclosure  under  the  deed  of  trust,  and, 
while  the  legal  title  is  nominally  in  the 
trustee  for  the  purposes  of  the  security,  it 
is  in  the  plaintiff  in  this  case,  as  the  grantee 
of  the  mortgagor  under  the  second  deed  of 
trust,  for  all  other  purposes.  Markwell  v. 
Markwell,  157  Mo.  326,  57  S.  W.  1078,  was 
a  bill  in  equity  to  set  aside  a  sale  by  a 
trustee  under  a  deed  of  trust.  Butler  Bldg. 
d  Invest  Co.  v.  Dunsworth,  146  Mo.  361, 
48  S.  W.  449,  was  a  contest  between  two 
purchasers  at  two  different  foreclosure  sales 
under  the  same  deed  of  trust.  Keet  v. 
Baker,  141  Mo.  175,  42  S.  W.  940,  was  a 
contest  between  the  plaintiff,  a  purchaser 
at  a  foreclosure  sale  under  a  deed  of  trust, 
and  the  defendant,  a  purchaser  at  an  exe- 
cution sale  against  the  grantee  of  the  equity 
of  redemption,  or,  in  other  words,  practi- 
cally between  the  purchaser  at  a  foreclosure 
sale  under  a  mortgage  and  the  mortgagor. 
nume  v.   Hopkins,   140  Mo.   65,  41   S.   VV. 
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784,  was  a  contest  between  the  purchaser 
at  a  foreclosure  sale  under  a  deed  of  trust 
and  the  grantee  of  the  equity  of  redemption, 
who  claimed  the  foreclosure  sale  was  void. 
Snyder  v.  Chicago,  8.  F.  &  C.  R.  Co.  131 
Mo.  568,  33  S.  W.  67,  was  the  same  kind  of 
a  controversy.  Biffle  v.  Pullam,  125  Mo. 
108,  28  S.  W.  323,  was  an  ejectment  by  the 
purchaser  at  a  foreclosure  sale,  under  a 
deed  of  trust  made  by  the  defendant, 
against  the  mortgagor  in  possession.  The 
defense  was  that  the  foreclosure  was  void. 
Kennedy  v.  Siemers,  120  Mo.  73,  25  S.  W. 
512,  was  a  bill  in  equity  by  a  purchaser 
of  fcthe  equity  of  redemption  for  leave  to 
redeem  the  land  after  it  had  been  sold  under 
a  deed  of  trust.  Springfield  Engine  & 
Thresher  Co.  v.  Donovan,  120  Mo.  423,  25 
S.  W.  536,  was  an  ejectment  by  the  pur- 
chaser at  a  foreclosure  sale,  under  a  deed 
of  trust,  against  the  mortgagor.  The  de- 
fense was  that  the  foreclosure  was  void. 
Lanier  v.  Mcintosh,  117  Mo.  508,  38  Am. 
St.  Rep.  676,  23  S.  W.  787,  was  practi- 
cally a  contest  between  the  purchaser  at  a 
foreclosure  sale,  under  a  deed  of  trust,  and 
the  mortgagor.  The  defense  was  that  the 
foreclosure  was  void  and  an  offer  to  redeem. 
It  thus  appears  that  none  of  these  cases 
afford  any  basis  for  the  contention  that 
they  are  decisive  of,  or  even  analogous  to, 
the  case  at  bar. 

It  is  therefore  inexorably  the  rule  of  law 
in  this  state,  and  generally,  that  an  out- 
standing mortgage  or  deed  of  trust  with 
condition  broken,  but  under  which  there  has 
been  no  entry  or  foreclosure,  does  not  con- 
stitute such  an  outstanding  title  as  will  de- 
feat an  action  of  ejectment  by  the  holder  of 
a  second  mortgage  or  a  purchaser  there- 
under, or  by  a  purchaser  of  the  equity  oi 
redemption  under  an  execution  sale  against 
the  mortgagor  ur  anyone  holding  under 
him.  Of  course,  after  entry  or  fore- 
closure under  the  first  mortgage,  the  mort- 
gagor and  all  others  holding  under  the 
mortgagor,  execepting  the  first  mortgagee 
or  trustee,  will  be  cut  out.  It  follows, 
therefore,  that  neither  the  Sal  lee  first  mort- 
gage nor  the  Nesbit  first  mortgage  consti- 
tutes an  outstanding  title  such  as  will  de- 
feat the  plaintiff's  recovery  in  this  case. 

2.  The  defendant  next  contends  that  there 
is  no  evidence  that  the  unrecorded  quit- 
claim deed  from  the  Benton  Land  Company 
to  Nesbit  was  ever  delivered,  and  therefore 
it  is  contended  that  both  of  the  Nesbit 
deeds  of  trust  are  void,  and  hence  the  plain- 
tiff acquired  no  title  by  the  foreclosure  of 
the  second  Nesbit  deed  of  trust.  In  this 
way  the  defendant  seeks  to  derive  title  from 
the  plaintiff  by  virtue  of  the  plaintiff's 
70  L.  R.  A. 


title  obtained  from  the  foreclosure  of  the 
Sallee  second  deed  of  trust.  It  will  be  re- 
membered that,  after  the  plaintiff  acquired 
titled  by  the  foreclosure  of  the  Sallee  second 
deed  of  trust,  the  plaintiff  conveyed  the 
land  to  Nesbit,  but  the  deed  was  not  record- 
ed, and  Nesbit  executed  two  deeds  of  trust 
to  the  Brinkerhoff-Faris  Trust  &  Savings 
Company,  and  then  Nesbit  quitclaimed  the 
land,  subject  to  the  two  deeds  of  trust,  to 
the  plaintiff,  and  the  plaintiff  conveyed  the 
land  to  Southerland  and  La  Rue,  subject  to 
the  two  Nesbit  deeds  of  trust,  which  "the 
grantees  assumed  to  pay  as  a  part  of  the 
purchase  price,  and  then  Southerland  and  La 
Rue  conveyed  the  land  to  the  defendant,  and 
warranted  the  title  against  everything  ex- 
cept the  two  Nesbit  deeds  of  trust,  and  that 
the  amount  of  those  deeds  of  trust,  $17,000, 
was  deducted  from  the  purchase  price 
which  defendant  agreed  to  pay,  $25,000, 
and  the  defendant  only  paid  the  difference, 
and  then  the  second  Nesbit  deed  of  trust 
was  foreclosed,  and  the  plaintiff  again  be- 
came the  purchaser.  Now,  the  purpose  of 
the  defendants  is  to  cut  out  the  two  Nesbit 
deeds*  of  trust,  and  the  title  of  the  plaintiff 
acquired  at  the  foreclosure  of  the  second 
Nesbit  deed  of  trust,  and  to  relate  their 
title  back  to  the  title  acquired  by  the  plain- 
tiff by  the  foreclosure  of  the  second  Sallee 
deed  of  trust.  If  this  can  be  done,  the  defend- 
ants will  have  a  clear  title  to  the  land, 
which  it  is  conceded  is  worth  $25,000,  and 
will  have  paid  therefor  only  $1,500  in  cash, 
and  land  in  Arkansas  which  they  say  is 
worth  only  $2,000.  For,  as  above  shown, 
the  first  Sallee  deed  of  trust,  for  $15,000  to 
the  Brinkerhoff-Faris  Trust  &  Savings  Com- 
pany has  been  waived  and  abandoned  by  the 
trust  company  accepting  the  first  Nesbit 
deed  of  trust,  and  the  trust  company  can- 
not be  heard  to  say  that  Nesbit  had  no  title, 
and  if  the  defendants  can  cut  out  the  Nesbit 
title  and  relate  back  to  the  title  acquired 
by  the  plaintiff  at  the  foreclosure  sale  under 
the  Sallee  second  deed  of  trust,  and  if  the 
Sallee  first  deed  of  trust  is  thus  released, 
the  defendants  will  have  a  clear  title  to  the 
land.  Whatever  else  may  be  said  of  it, 
"the  game  is  worth  the  candle."  Of  course, 
the  defendants  cannot  claim  that  they  did 
not  have  notice  of  the  Nesbit  deeds  of 
trust,  for  the  deed  from  Southerland  and  La 
Kue  to  them  expressly  refers  to  them,  and 
in  addition,  Mrs.  England's  agent  says  he 
examined  the  records  and  found  them. 
The  defendants  whole  contention  was  there- 
fore built  upon  the  proposition  that  the 
quitclaim  deed  from  the  plaintiff  to  Nesbit 
was  not  recorded,  and  that  the  defendants 
had  no  actual  notice  of  it.    The  trial  court 
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found  as  a  fact  that  Mrs.  England's 
agent  had  actual  notice  of  that  deed.  The 
defendants'  motion  for  a  new  trial  assigns 
as  error  that  the  trial  court  erred  in  hold- 
ing that,  as  a  matter  of  law,  Mrs.  England 
had  notice  of  that  deed,  when  the  record 
shows  that  the  trial  court  found  as  a  fact, 
and  not  as  a  matter  of  law,  that  Mrs.  Eng- 
land had  notice  of  that  deed,  and  counsel  for 
plaintiff  strenuously  insist  that  the  evi- 
dence adduced  at  the  trial  fully  sustains 
the  finding  of  fact  by  the  trial  court  that 
Mrs.  England  had  such  notice.  Now  in  this 
court  the  defendants  do  not  lay  so  much 
stress  upon  the  question  of  their  notice  of 
that  deed  as  they  do  upon  the  proposition 
that  there  is  no  evidence  that  the  deed  was 
ever  delivered,  and  that,  as  the  deed  was 
never  recorded,  no  presumption  of  delivery 
can  be  indulged.  Two  complete  answers  to 
this  contention  are  apparent  in  this  case: 
First,  there  was  no  issue  as  to  the  delivery 
of  that  deed  tendered  or  tried  in  the  circuit 
court;  and,  second,  the  fact  that  the  con- 
veyance was  beneficial  to  Nesbit,  and  the 
fact  that  thereafter  Nesbit  dealt  with  the 
property  as  owner  by  giving  two  deeds  of 
trust  upon  it,  and  then  conveying  the  equity 
of  redemption  to  the  plaintiff,  are  facts  of 
such  moment  and  consequence  as  warrant 
any  court  in  drawing  the  inference  of  fact 
that  the  deed  in  question  was  delivered. 
And,  if  that  deed  was  delivered,  then  the 
title  that  the  plaintiff  acquired  at  the  fore- 
closure sale  under  the  Sallee  second  deed  of 
trust  passed  to  Nesbit,  he  encumbered  it 
with  two  deeds  of  trust,  and  then  conveyed 
the  equity  of  redemption,  subject  to  the 
deeds  of  trust,  to  the  plaintiff,  and  the 
plaintiff,  conveyed  to  Southerland  and  La. 
Rue  subject  to  the  Nesbit  deeds  of  trust, 
which  they  assumed,  and  Southerland  and 
La  Rue  conveyed  to  Mrs.  England,  and  that 
conveyance  was  subject  to  the  Nesbit  deeds 
of  trust.  Southerland  and  La  Rue  could  not 
be  heard  to  say  that  Nesbit  had  no  title, 
and  hence  the  deeds  of  trust  were  void,  be- 
cause they  expressly  assumed  them,  and 
therefore  gave  them  validity,  so  far  as  they 
are  concerned,  even  if  they  were  void  be- 
fore that.  Mrs.  England  did  not  assume 
them,  but  took  subject  to  them.  She  can 
show  that  they  are  void,  because  she  is  not 
estopped  from  so  doing.  She  does  not  at- 
tempt to  show  that  the  deeds  are  void, 
except  by  showing  that  Nesbit  had  no  title, 
and  hence  could  not  encumber  the  land.  She 
attempts  to  show  that  Nesbit  had  no  title 
by  saying  there  is  no  evidence  that  the  quit- 
claim deed  from  the  plaintiff  to  him  was  ever 
delivered.  This  is,  however,  insufficient,  for, 
as  above  shown,  there  is  evidence  of  facts 
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from  which  the  faet  of  delivery  may  legiti- 
mately be  inferred.  The  result  is  the 
delivery  of  the  deed  to  Nesbit  is  shown 
or  legally  inferred,  the  Nesbit  deeds  of 
trust  are  not  attacked  otherwise,  the  de- 
fendants had  notice  of  the  Nesbit  deeds 
of  trust  and  took  subject  to  them  in 
law,  though  not  by  contract,  and  the  con- 
sequence is  the  contention  of  the  defendants, 
that  they  can  cut  back  of  the  Nesbit  title 
and  claim  from  the  plaintiff  under  the  fore- 
closure of  the  Sallee  second  deed  of  trust, 
cannot  be   maintained. 

3.  The  defendants  claim  that  the  trial 
court  erred  in  holding  that  their  second  or 
equitable  defense  was  insufficient,  and  in  re- 
fusing to  hear  evidence  upon  that  defense. 
The  abstract  of  the  record  shows  that  the 
trial  of  the  equitable  defense  was  postponed 
to  a  future  time,  and  that,  after  the  court 
made  the  finding  of  facts  and  entered  a 
judgment,  the  defendants  demanded  a  trial 
on  the  equitable  defense.  The  court  held 
that  the  equitable  defense  was  insufficient, 
but  set  aside  the  judgment,  and  took  the 
case  as  submitted  on  the  same  evidence,  and 
entered  a  new  judgment.  The  equitable  de- 
fense is  that  there  was  no  instalment  due 
under  the  Nesbit  second  deed  of  trust  when 
the  trustee  sold  the  property,  and  that  it 
was  sold  in  bulk  instead  of  in  parcels.  The 
evidence  shows  that  the  principal  note  se- 
cured by  the  Nesbit  second  deed  of  trust 
was  to  mature  on  August  1,  1903,  but  that 
by  the  agreement  between  the  Brinkerhoff- 
Faris  Trust  &  Savings  Company  and  South- 
erland and  La  Rue,  which  was  duly  record- 
ed, it  was  agreed  that  this  note  should  ma- 
ture on  September  1,  1890,  instead  of  August 
1,  1903,  and  defendants  took  with  the  notice 
of  this  agreement,  because  it  was  in  their 
chain  of  title,  and  because  Mrs.  England's 
agent  had  actual  knowledge  of  it  before 
she  purchased.  The  foreclosure  of  this  deed 
of  trust  was  on  February  25,  1898.  The 
debt  was  then  past  due.  There  is  therefore 
no  merit  in  this  contention. 

The  whole  of  the  Nesbit  second  deed  of 
trust  is  not  reproduced  in  the  abstract  of 
the  record  furnished  by  the  defendants, 
and  therefore  it  cannot  be  ascertained 
whether  there  was  anything  in  that  in- 
strument which  required  the  trustee  to  sell 
in  parcels  and  prohibited  his  selling  in  bulk. 
In  the  absence  of  such  an  allegation  and 
showing,  the  mere  fact  that  the  property 
was  sold  in  bulk  will  not  vitiate  the  sale. 
Dunn  v.  McCoy,  150  Mo.,  loo.  tit.  567,  52  S. 
W.  21,  citing  Benkendorf  v.  Vincenz,  52  Mo. 
441;  Chesley  v.  Chesley,  54  Mo.  347;  Mil- 
lion v.  McRee,  9  Mo.  App.  344.  Especially 
is  this  true  wjiere,  as  here,  the  defendant 
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does  not  even  offer  to  redeem,  and  does  not 
ask  any  equitable  relief,  but  simply  inter- 
poses this  as  a  defense  in  an  action  in 
ejectment. 

The  judgment  of   the   Circuit   Court   is 
right  and  it  is  affirmed. 


Robinson,  Ch.  J.,  and  Gantt,  Burgess, 

and  Fox,  JJ.,  concur. 

Brace  and  Valliant,  JJ..  dissent. 
Petition  for  rehearing  denied. 


UNITED   STATES   CIRCUIT   COURT   OF    APPEALS,  NINTH  CIRCUIT. 


J.  M.  CONNER  et  ah,  Plffs.  in  Err., 

v. 

MANCHESTER  ASSURANCE  COMPANY 

of  Manchester,  England. 

(05  C.  C.  A.  127,  130  Fed.  743.) 

1.  A  stipulation  that  an  Insurer  shall 
not  be  liable  for  1om»  occurring;  by 
order  of  any  civil  authority     Is    not    a 

warranty  at  common  law,  nor  under  the  terms 
of  n  statute  providing  that  a  statement  In  a 
policy  of  a  matter  relating  to  the  person  or 
thing  Insured,  or  to  the  risk  as  a  fact,  Is  an 
express  warranty  thereof,  so  as  to  be  within 
a  statute  providing  that  to  be  valid  every  ex- 
press warranty  must  be  contained  in  the 
policy  itself,  or  in  an  Instrument  signed  by 
the  Insured  and  referred  to  in  the  policy  as 
making  a  part  thereof. 

2.  An  Insured  who  accepts  a  policy  in- 
corporating: the  proviiilons  of  anoth- 
er policy  as  part  of  the  contract  Is  bound 
by  such  provisions,  although  the  policy  re- 
ferred to  Is  in  possession  of  the  Insurer,  and 
is  never  seen  by  the  insured,  who  knows 
nothing  of  its  terms. 

3.  An  order  by  the  connty  supervisors 
to  bnrn  the  jprass  on  pasture  lands  to 


destroy  grasshoppers  which  threaten  to 
devastate  the  orchards  and  vineyards  of  the 
locality  Is  an  act  of  civil  authority,  whether 
it  Is  strictly  within  their  power  or  not,  so 
as  to  relieve  an  insurance  company  from  lia- 
bility for  loss  of  property  to  which  the  Are 
extends  after  It  has  gotten  beyond  control, 
under  a  provision  of  the  policy  relieving  the 
insurer  from  liability  for  property  destroyed 
by  order  of  any  civil  authority. 

(May  23,  1004.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Cali- 
fornia to  review  a  judgment  in  favor  of  de- 
fendant in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  policy  of  fire 
insurance.     Affirmed. 

Statement  by  Gilbert,  Circuit  Judge: 
On  June  9,  1902,  the  defendant  in  error, 
in  consideration  of  a  premium  paid  it  by  the 
plaintiffs  in  error,  executed  and  delivered 
to  them  a  certificate  of  insurance,  certify- 
ing that,  in  consideration  of  the  payment  of 
said  premium,  it  insured  them  against  loss 
or  damage  by  fire  to  the  amount  of  $3,300 


Notr. — Effect  of  party's  ignorance  of  contents 
of  ertrnncoua  parer  upon  attempt  to  incor- 
porate it  into  contract  hy  reference. 

This  annotation  does  not  Include  a  line  of 
cases  dealing  with  a  question  which,  at  first 
glance,  would  seem  to  fall  within  Its  limits, 
viz.,  the  effect  upon  the  liability  of  an  insur 
ance  company  of  the  fact  that  the  application, 
which  Is  universally  regarded  as  a  part  of  the 
policy  by  Incorporation,  was  filled  out  by  the 
agent  In  a  manner  contrary  to  Instructions 
given  by  the  Insured,  who  did  not  afterwards 
inform  himself  as  to  Its  contents.  These  cases, 
however,  arc  decided  upon  an  entirely  different 
principle, — the  estoppel  of  the  Insurance  com- 
pany to  profit  by  the  fraud  or  mistake  of  Its 
agent,  and  the  point  that  the  application  Is  In 
the  nature  of  n  document  extraneous  to  the 
policy  Is  not  at  all  Involved :  rather,  In  fact,  the 
decisions  are  arrived  at  from  the  view  point  of 
the  application  us  the  real  contract. 

Tn  regard  to  this  class  of  decisions,  see  notr. 
When  insurance  agent  is  the  agent  of  the 
assure*!,  Michigan  ripe  Co.  v.  Michigan  F.  & 
M.  1ns.  Co.  20  L.  R.  A.  277. 

The  question  to  be  considered  rests  upon  three 
principles,  viz;  (1)  The  incorporation,  by  refer- 
ence, of  an  extraneous  document  Into  the  con 
tract,  makes  it  a  part  thereof.  (2)  One  know- 
ingly entering  into  a  contract, without  reading 
70  L.  R.  A. 


It,  or  endeavoring  to  become  aware  of  its  terms, 
when  it  is  possible  for  him  to  do  so.  is,  not- 
withstanding his  ignorance  of  it,  liable  there- 
under. (3)  Fraud  or  default  vitiates  a  con- 
tract. 

The  decisions  are  unanimous  that,  in  the  ab- 
sence of  fraud,  or  circumstances  savoring  of 
fraud,  one  entering  Into  a  contract  which  refers 
for  some  of  its  terms  to  an  extraneous  docu- 
ment, outside  of  the  contract  proper,  Is  bound, 
also,  thereby,  notwithstanding  he  omits  to  in- 
form himself  as  to  the  contents  of  that  docu- 
ment or  tke  nature  of  those  terms  and  condi- 
tions, when  It  was  possible  for  him  to  have  done 
so. 

This  principle  appears  in  a  few  English  cases. 

Thus,  where  the  owner  of  a  wagonette  left 
it  at  a  repository,  and  received  therefor  a  re- 
ceipt containing  the  statement,  "Subject  to  the 
conditions  as  exhibited  on  the  premises."  one 
of  which  conditions  was  that  the  keeper  claimed 
the  rl?ht  lo  sell  any  property  allowed  to  remain 
over  a  month  unless  all  expenses  were  paid, 
the  condition  is  binding  upon  him  whether  he 
informed  himself  In  regard  to  it  or  not.  Wat- 
kins  v.  Rymlll,  L.  R.  10  Q.  B.  Div.  178,  52  L. 
J.   Q.   B.   N.   S.   121. 

Similarly,  one  depositing  luggage  for  safe 
keeping,  and  receiving  a  ticket  upon  which  is 
printed,  "left  subject  to  the  conditions  on  the 
other  side,"  is  bound  by  those  conditions,  al- 
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on  their  interest  in  a  certain  grain  crop  sit- 
uated on  certain  described  premises.  The 
certificate  proceeded  to  recite  that  it  was 
understood  and  agreed  that  the  insurance  "is 
subject  to  all  the  terms  and  conditions  em- 
braced in  open  policy  numbered  3,301,070, 
which  is  made  a  part  hereof  to  the  amount 
specified  herein."  Among  the  terms  and 
conditions  embraced  in  said  open  policy  so 
referred  to  in  the  certificate  were  the  follow- 
ing: "This  company  shall  not  be  liable  for 
loss  caused  directly  or  indirectly  by  inva- 
sion, insurrection,  riot,  civil  war,  or  commo- 
tion, or  military  or  usurped  power,  or  by 
order  of  any  civil  authority."  The  plain- 
tiffs in  error  did  not  at  any  time  see  the 
said  "open  policy,"  nor  did  they  know  of  the 
conditions  thereof  prior  to  the  fire  herein- 
after referred  to,  and  said  policy  always  was 
in  the  exclusive  possession  of  the  defendant 
in  error.  In  the  month  of  June,  1902,  lands 
in  the  county  in  which  the  land  referred  to 
in  the  certificate  is  situated  were  threatened 
with  public  disaster  by  a  plague  of  grass- 
hoppers, and  on  June  17,  1003,  the  board  of 
supervisors  of  said  county  made  an  order 
referring  to  the  threatened  danger  from  said 
pest,  and  reciting  that  the  only  practical 
method  of  destroying  the  same  and  saving 
the  orchards  and  vineyards  in  said  county 
was  by  burning  the  grass  upon  certain  pas- 
ture land,  and  ordering  that  the  grass  there- 
on be  condemned  and  destroyed  by  fire.  The 
order  was  carried  out,  and  the  fire  was 
started  at  a  point  from  3  to  4  miles  distant 
from  the  land  upon  which  the  grain  of  the 
plaintiffs  in  error,  was  situated,  but  it  got 


beyond  control  and  reached  the  land  of  the 
plaintiffs  in  error,  and  burned  their  grain 
insured  as  aforesaid,  and  no  other  fire  con- 
tributed to  the  loss.  On  these  facts  the 
circuit  court,  on  an  action  brought  to  re- 
cover on  the  policy,  denied  the  right  of  the 
plaintiffs  in  error  to  recover. 

Argued  before  Gilbert  and  Ross,  Circuit 
Judges,  and  Hawley,  District  Judge. 

Messrs.  Roienbaom  A  Scheeline,  for 
plaintiffs  in  error: 

The  word  "warranty,"  so  far  as  the  same 
applies  to  policies  of  insurance,  has  a  tech- 
nical meaning. 

1  Phillips,  Ins.  757. 

A  warranty  is  a  part  of  the  contract. 

Taylor  v.  /fitna  Ins.  Co.  120  Mass.  254. 

A  warranty  must  appear  in  express  terms 
of  the  contract. 

Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend.  72, 
22  Am.  Rep.  567;  Levi  v.  Allnutt,  15  East, 
207;  Oom  v.  Taylor,  3  Campb.  204;  Levy 
v.  Vaughan,  4  Taunt.  387 ;  Rucker  v.  Green, 
15  East,  288;  Eastern  R.  Co.  v.  Relief  F. 
Ins.  Co.  08  Mass.  425 ;  Mullaney  v.  National 
F.  &  M.  Ins.  Co.  118  Mass.  300;  Barre  Boot 
Co.  v.  Milford  Mxtt.  F.  Ins.  Co.  7  Allen,  44. 

Messrs.  Goodf ellow  &  Eells,  for  defend- 
ant in  error : 

The  instrument  makes  reference  on  its 
face  to  the  open  policy,  and  declares  that 
it  is  subject  to  all  the  terms  and  conditions 
embraced  therein.  Plaintiffs  are  bound  by 
the  terms  and  conditions  of  the  instrument. 

Hawkins  v.  Hawkins,  50  Cal.  558;  North- 
ern Assur.  Co.  v.  Grand  View  Bldg.  Asso. 


though  be  does  not  read  them.  Harris  v.  Great 
Western  It.  Co.  L.  tt.  1  Q.  B.  Dlv.  515. 

And  no.  where  an  excursionist  received  a 
ticket  containing  a  printed  notice  that  It  waft 
subject  to  the  conditions  contained  in  the  rail- 
way company's  bills,  one  condition  of  which 
was  that  luggage  under  a  certain  weight  was  at 
the  passenger's  own  risk,  the  excursionist  was 
held  bound  thereby,  notwithstanding  his  ignor- 
ance thereof,  on  the  ground  that  a  person  must 
be  presumed  to  know  what  he  bns  the  means  of 
knowing.  "The  ticket  gave  him  notice  that 
there  was  something  to  be  Inquired  into,  which, 
if  he  had  chosen  to  Inquire,  he  could  easily  have 
ascertained."  Stewart  v.  London  &  N.  W.  R. 
Co.  3  1 1  mist.  &  C.  135. 

Decisions  in  this  country  are  to  the  same 
effect. 

Thus,  where  the  evidence  shows  that  the 
plaintiff  signed  a  contract  which  referred  to  a 
condition  as  "being  printed  on  the  other  side," 
that,  in  the  absence  of  proof  of  compulsion  or 
fraud,  or  absence  of  opportunity  for  acquiring 
the  fullest  knowledge,  Is  sufficient  to  establish 
his  liability  under  It.  since  he  must  be  presumed 
to  know  the  nature  of  the  contract  he  signed. 
Van  Nostra nd  v.  New  York  Guaranty  &  Indem- 
nity Co.  7  Jones  &  S.  73. 

And  so,  where  an  insurance  policy  is  deliv- 
ered to  the  applicant  with  a  paper  physically 
annexed  thereto  and  adopted  in  the  policy  as  a 
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part  thereof,  he  is  presumed  to  know  Its  con- 
tents, and  cannot  evade  a  forfeiture  for  a  viola- 
tion of  Its  provisions  on  the  ground  that  he 
never  read  It.  Johnson  v.  Dakota  P.  &  M.  Ins. 
Co.  1  N.  D.  107,  45  N.  W.  799. 

A  charge  of  the  court  that,  If  one  signing  a 
bill  of  lading  had  no  knowledge  of  the  printed 
matter  on  the  back  thereof,  and  did  not  assent 
thereto,  he  would  not  be  bound  thereby,  was 
held  error  In  New  York,  L.  E.  &  \V.  H.  Co.  v. 
J.  F.  Slebciilng  Co.  S  Ohio  C.  C.  503.  The 
court  says  that  a  contract  Just  and  reasonable 
In  Its  terms,  not  against  public  policy,  between 
parties  competent  to  contract,  cannot  be  set 
aside  and  held  for  naught  because  one  of  the 
parties  to  it  failed  to  read  or  know  Its  con- 
tents, and  that  the  fact  that  a  part  of  the  con- 
tract appeared  upon  Its  face,  and  a  part  on  the 
back  of  the  paper  and  after  the  signature,  has 
no  significance,  since  there  was  upon  the  con- 
tract an  express  reference  to  the  conditions  on 
the  back. 

Troof  that  one  signing  a  contract  of  purchase 
of  machinery,  in  which  shipment  was  ordered 
to  be  made  "according  to  the  subjoined  direc- 
tion and  under  the  conditions  hereto  annexed," 
was  familiar  with  the  form  used,  was  declared 
an  unnecessary  precaution  and  immaterial,  in 
the  absence  of  any  showing  of  fraud  on  the 
part  of  the  other  party  to  the  contract.  In  Pled- 
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183  U.  S.  308,  359,  46  L.  ed.  213,  234,  22 
Sup.  Ct.  Rep.  133. 

The  provision  of  the  policy  is  a  restriction 
upon,  or  qualification  of,  what  would  other- 
wise be  an  absolute  liability. 

Drinkwater  v.  London  Assur.  Corp.  2 
Wils.  363;  Lang  dale  v.  Mason  (1780)  by 
Lord  Mansfield. 

The  insurance  company  is  free  from  lia- 
bility in  this  case. 

/Etna  F.  Ins.  Co.  v.  Boon,  95  U.  S.  117, 
24  L.  ed.  395;  Barton  v.  Home  Ins.  Co.  42 
Mo.  156,  97  Am.  Dec.  329;  Grand  Trunk  R 
Co.  v.  Richardson,  91  U.  S.  454,  23  L.  ed. 
356;  Krippner  v.  Biebl,  28  Minn.  139,  9  N. 
W.  671. 

Gilbert,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

It  is  contended  on  behalf  of  the  plaintiffs 
in  error  that  they  are  not  bound  by  the  terms 
and  conditions  expressed  in  the  "open  poli- 
cy" referred  to  in  the  certificate  of  insur- 
ance, for  the  reason  that  they  never  assented 
thereto,  and  that  said  provisions  were  not 
contained  in  the  instrument  which  they  re- 
ceived from  the  insurance  company.    They 


rely  upon  the  following  sections  of.  the  Civil 
Code  of  California : 

"Sec.  2605.  Every  express  warranty, 
made  at  or  before  the  execution  of  a  policy, 
must  be  contained  in  the  policy  itself,  or  in 
another  instrument  signed  by  the  insured, 
and  referred  to  in  the  policy,  as  making  a 
part  of  it." 

"Sec.  2607.  A  statement  in  a  policy,  of  a 
matter  relating  to  the  person  or  thing  in- 
sured, or  to  the  risk,  as  a  fact,  is  an  express 
warranty  thereof. 

"Sec  2608.  A  statement  in  a  policy,  which 
imports  that  it  is  intended  to  do  or  not  to  do 
a  thing  which  materially  affects  the  risk,  is 
a  warranty  that  such  act  or  omission  shall 
take  place." 

It  is  contended  that  under  these  provi- 
sions of  the  Code  the  stipulation  referred  to 
in  the  so-called  "open  policy,"  that  the  in- 
surance company  should  not  be  liable  for  loss 
caused  directly  or  indirectly  by  order  of  any 
civil  authority,  is  a  warranty,  and  is  there- 
fore no  part  of  the  insurance  contract,  since 
it  was  not  contained  in  the  policy  itself, 
nor  in  another  instrument  signed  by  the  in- 
sured and  referred  to  in  the  policy  as  mak- 


mont  Land  &  Improv.  Co.  v.  Thomson-Houston 
Motor  Co.  (Ala.)  12  So.  768. 

Where  the  contract  refers  to  an  entirely  sep- 
arate document,  not  before  the  parties  at  the 
time,  the  rule  1b  not  relaxed. 

Thus,  a  party  to  a  contract  which  refers  to 
another  written  instrument  will  be  presumed  to 
have  notice  of  its  contents  whether  he  actually 
has  or  not.  "It  would  not  be  safe  to  allow  a 
party  to  set  up  his  want  of  knowledge  in  such  a 
case;  he  might  as  well  plead  a  want  of  knowl- 
edge of  the  effect  of  any  other  stipulation  In 
the  contract.  If  there  be  fault,  it  is  that  of 
the  party  to  sign  an  instrument  containing  a 
recital  of  another,  of  the  actual  existence  of 
which  he  has  no  knowledge.  And,  if  injury 
arise,  it  would  not  be  just  to  cast  it  upon  the 
party  who  receives  the  Instrument  with  such  a 
recital,  and  who  has  a  just  right  to  conclude 
that  It  was  understanding^  made."  Sawyer  v. 
Hammatt,  15  Me.  40. 

So  where,  upon  an  application  for  insurance, 
a  receipt  for  the  premium  was  delivered  to  the 
plaintiff  containing  a  brief  statement  of  the 
risk  insured  in  place  of  a  policy,  which  the 
agent  said  he  d'd  not  give  because  It  was  an  un- 
necessary expense,  it  was  held  that  the  assured 
was  not  relieved,  on  account  of  his  not  having 
received  the  policy,  from  compliance  with  a 
condition  therein  that  suit  must  be  brought 
within  twelve  months  after  the  loss  occurs. 
The  court  said :  "There  is  no  evidence  that  the 
assured  were  Ignorant  of  this  condition.  Even 
if  they  had  been,  it  would  have  made  no  differ- 
ence with  the  rights  of  the  parties.  The  defend- 
ant is  in  no  way  responsible  for  their  ignor- 
ance. It  was  their  duty  to  know  what  was  con- 
tained in  their  contract  of  insurance,  and  they 
had  been  informed  in  time  that  the  defendant 
claimed  that  the  insurance  was  upon  the  terms 
contained  in  their  marine  policy,  and  it  did 
nothing  to  mislead  them."  DeGrove  v.  Metro- 
politan Ins.  Co.  61  N.  Y.  594,  19  Am.  Rep.  305. 
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Where  a  deed  signed  by  a  married  woman  re- 
ferred to  a  separate  instrument,  which  was  not 
before  the  notary,  and  which,  therefore,  was 
not  explained  to  her  by  him  as  the  law  requires, 
the  acknowledgment,  however,  was  held  suffi- 
cient on  the  ground  that  the  notary  did  his 
whole  duty  under  the  statute  requiring  that  be 
shall  certify  that  he  made  the  party  signing  it 
acquainted  with  the  contents  of  the  instrument. 
If  he  explained  that  the  instrument  was  a  deed 
of  the  property  to  the  grantee  named  therein 
subject  to  the  conditions  appearing  in  the  docu- 
ment referred  to,  which  conditions  and  docu- 
ment were  not  before  him.  Bull  v.  Coe,  77  Cal. 
54,  11  Am.  St.  Rep.  285,  18  Pac.  808. 

The  conclusion  reached  in  Connbb  v.  Man- 
chester Asscr.  Co.  is  right  according  to  these 
earlier  decisions,  there  being  in  this  case  no 
suggestion  of  any  wrongful  intent  on  the  part 
of  the  insurance  company  to  mislead  or  deceive 
the  insured  by  their  way  of  doing  business. 

It  is  obvious  that  this  rule  shown  by  the  cases 
above  Is,  under  many  circumstances,  a  harsh 
one,  and,  In  Massachusetts,  the  legislature  has 
passed  a  statute  regulating  its  oiKH-atlon.  espe- 
cially in  regard  to  insurance  contracts  by  re- 
quiring that  all  of  the  conditions  of  the  con- 
tract of  insurance  must  be  incorporated  in  the 
policy  in  order  to  be  binding  upon  the  insured. 
The  manifest  purpose  of  the  statute  (Act  1864, 
chap.  106)  was  declared  by  the  court  In  East- 
ern R.  Co.  v.  Relief  F.  Ins.  Co.  98  Mass.  420,  to 
be  to  prevent  just  claims  under  policies  of  in- 
surance against  loss  by  fire  from  being  defeated 
by  provisions  of  other  documents,  which  the 
courts  had  previously  been  obliged  to  hold  bind- 
ing on  the  assured  because  in  law  part  of  the 
contract,  but  of  which,  from  their  number  and 
variety,  and  the  type  and  manner  In  which  they 
were  printed,  he  often  had  no  actual  knowledge 
or  appreciation. 

As  above  intimated  in  several  decisions,  the 
rule  shown,  while  apparently  unbending  In  the 
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ing  a  part  of  it.  We  do  not  think  the  stat- 
ute was  intended  to  create  any  new  defini- 
tion of  a  warranty  in  insurance.  In  Bou- 
vier*s  Law  Dictionary  it  is  said  that  a  war- 
ranty in  insurance  is  "a  stipulation  or  agree- 
ment, on  the  part  of  the  insured  party,  in 
the  nature  of  a  condition;"  and  in  Phillips 
on  Insurance,  vol.  1,  §  754,  it  is  said :  "An 
express  warranty  is  an  agreement  expressed 
in  the  policy,  whereby  the  assured  stipulates 
that  certain  facts  are  or  shall  be  true,  or 
certain  acts  shall  be  done  relative  to  the 
risk.  It  may  relate  to  an  existing  or  past 
fact,  or  be  promissory  and  relate  to  the 
future." 

Section  2605  of  the  Civil  Code  of  Cali- 
fornia was  evidently  intended  to  express 
in  statutory  form  the  rule  that  no  express 
warranty  made  by  the  insured  shall  effect 
the  contract  of  insurance,  unless  it  be  con- 
tained in  the  policy  or  in  the  application,  or 
some  other  instrument  signed  by  the  insured 
and  made  a  part  of  the  contract,  and  is  in 
effect  an  affirmance  of  the  generally  accepted 
doctrine  applicable  to  such  contracts.  Sec- 
tion 2607  proceeds  to  define  an  express  war- 


ranty in  insurance,  and  declares  it  to  be  a 
statement  of  a  matter  relating  to  the  person 
or  thing  insured,  or  to  the  risk,  as  a  fact. 
Its  language  is  entirely  compatible  with  the 
ordinary  definition  of  warranty  as  given  in 
the  authorities  above  cited.  A  stipulation 
in  an  insurance  policy  providing  that  the 
company  shall  not  be  liable  for  loss  from 
certain  specified  causes  is  not  a  warranty, 
as  that  term  is  generally  used  in  fire  in- 
surance contracts,  rior  is  it,  under  the  terms 
of  the  statute,  a  statement  of  a  fact  relat- 
ing to  the  person  or  thing  insured,  or  to  the 
risk.  A  warranty  in  such  insurance  con- 
tracts is  a  statement  of  fact  made  by  the 
insured,  on  which  the  insurer  relies,  and  on 
the  strength  of  which  ho  enters  into  the  con- 
tract. 

The  plaintiffs  in  error  cite  Levi  v.  Allnutt, 
15  East,  267,  Levy  v.  Vaughan,  4  Taunt.  387, 
and  Oom  v.  Taylor,  3  Campb.  204,  in  which 
it  appears  that  in  certain  marine  policies 
of  insurance  stipulations  similar  to  that 
contained  in  open  policy  No.  3,301,070  were 
denominated  "warranties."  In  the  first  two 
cases  the  policies  contained  the  stipulation, 


absence  of  fraud  or  any  element  of  that  nature, 
becomes  nullified  by  any  apparent  attempt  to 
overreach  or  deceive  by  means  of  embodying 
conditions  of  the  contract  In  an  extraneous 
document. 

In  the  lower-court  decision  In  Imperial  Shale 
Brick  Co.  v.  Jewett,  42  App.  DIv.  588,  60  N.  Y. 
Supp.  35,  it  was  held  that  a  person  taking  a 
policy  of  marine  Insurance  which  provides  that 
he  is  Insured  under  and  subject  to  the  condi- 
tions of  a  specified  open  policy,  which  Is  at  all 
times  in  the  home  office  of  the  insurers.  Is  not 
relieved  from  assenting  to  the  conditions  and 
restrictions  of  the  policy  referred  to  in  his 
certificate  on  the  ground  that  he  did  not  know 
that  the  insurer  was  a  Lloyd's  association,  but 
supposed  that  it  was  a  corporation ;  and  he  can- 
not claim,  therefore,  that  the  underwriters,  In 
their  capacity  as  Lloyd's  insurers,  were  engaged 
in  an  unlawful  business,  and  that  their  liabil- 
ity Is  that  of  common-law  partners.  But,  up- 
on the  appeal  of  this  case  to  the  court  of  ap- 
peals, It  was  held,  In  169  N.  Y.  143,  62  N.  E. 
167,  reversing  the  lower  court  decision,  that 
the  members  of  the  unincorporated  association 
of  underwriters  Issuing  the  certificate  of  Insur- 
ance according  to  the  condition  of  the  specified 
open  policy,  in  regard  to  the  provisions  of 
which  the  insured  was  uninformed,  and  which 
he  supposed  to  be  issued  by  the  underwriters  as 
an  incorporated  association,  were  liable  as  joint 
insurers,  notwithstanding  the  open  policy  re- 
ferred to  provided  that  each  underwriter  as- 
sumed only  his  proportionate  part  of  the  aggre- 
gate amonnt  payable  to  the  insured  in  case  of 
loss.  The  court  says:  "We  reject  this  conten- 
tion" (that  the  certificate  was  no  more  than  an 
agreement  by  the  company  that  it  had  Insured 
the  plaintiff  under  the  open  policy, — that  is, 
under  the  separate  contracts  of  the  underwrit- 
ers therein  contained)  "because  it  would  give 
to  the  authors  of  this  certificate  the  benefit  of 
a  subtlety  in  phrase  and  methods  apparently 
contrived  to  mislead  the  plaintiff,  and  deprive 
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it  of  the  sort  of  Insurance  the  defendants  led 
It  to  understand  they  sold  it  by  the  contract 
they  delivered  to  It." 

Where  a  party  signed  an  application  for  loan, 
agreeing  therein  to  give  a  note  and  mortgage 
"in  your  usual  form,"  he  Is  not  thereby  bound 
to  give  a  note  payable  in  gold,  although  the 
blank  forms  of  notes  referred  to  contained  a 
gold-coin  clause.  The  mere  fact  that  the  appli- 
cants agreed  to  give  a  mortgage  and  notes  In  a 
particular  form  did  not,  of  itself,  bind  them  to 
make  payment  upon  unusual  terms  and  con- 
ditions, though  printed  in  those  forms,  since 
anyone  signing  such  an  application  would  rea- 
sonably understand  the  words  referred  to  to  re- 
fer to  the. form  of  the  mortgage  and  notes,  and 
not  to  the  particular  kind  of  money  in  which  the 
notes  were  to  be  payable.  It  was  contended 
that  this  case  was  like  that  in  which  a  written 
contract  refers  to  and  makes  the  terms  and  con- 
ditions of  another  instrument  a  part  of  it ;  but 
the  court  declared  that  there  was  manifestly 
no  analogy  between  that  class  of  cases  and  this, 
saying :  "It  is  undoubtedly  the  duty  of  a  party 
to  acquaint  himself  with  the  terms  of  a  con- 
tract to  which  he  is  a  party  before  he  enters 
into  it,  and,  if  other  instruments  or  agreements 
are  made  a  part  of  the  contract,  he  is  bound  to 
know  the  terms  and  conditions  of  such  instru- 
ment or  agreement.  But,  as  seen,  no  such 
agreement  is  here  shown."  Peabody  v.  Dewev, 
153  111.  657,  27  L.  B.  A.    322,  39  N.  B.  977. 

According  to  one  decision,  a  default  in  fur- 
nishing, as  agreed,  a  duplicate  copy  of  the  con- 
tract signed,  relieved  the  party  signing  It  from 
conditions  referred  to  in  it  and  printed  on  the 
back  thereof,  notwithstanding  the  contract  con- 
tained an  acknowledgment  that  the  party  sign- 
ing knew  of  those  conditions  and  consented  to 
be  bound  by  them,  when  it  appeared  that  his 
attention  was  not  called  to  them.  Boyal  Elec- 
tric Co.  v.  Dupcrg,  Rap.  Jud.  Quebec,  17,  C.  S. 
534.  M.  M.  M. 


no 


United  States  Circuit  Court  of  Appeals. 


Mat, 


"Warranted  free  from  confiscation  by  the 
government  in  the  ship's  port  or  ports  of 
discharge."  In  the  third  case  the  stipula- 
tion was,  "Warranted  free  of  capture  and 
seizure  in  the  port  of  discharge."  But  it 
will  be  observed  that  while  these  so-called 
"warranties"  are  in  their  substance  exemp- 
tions of  the  insurance  companies  from  lia- 
bility from  the  specified  causes,  they  are  in 
form  undertakings  upon  the  part  of  the  in- 
sured, and  not  upon  the  part  of  the  insurer: 
and  this  fact  undoubtedly  accounts  for  the 
use  of  the  tenn  "warranted," — a  use  not  in 
harmony  with  the  generally  accepted  mean- 
ing of  the  word  in  modern  policies  of  lire 
insurance. 

The  plaintiffs  in  error  rely  upon  the  de- 
cision of  the  supreme  judicial  court  of  Mas- 
sachusetts in  Eastern  R.  Co.  v.  Relief  F.  Ins. 
Co.  98  Mass.  420,  but  the 'statute  of  Cali- 
fornia, it  is  to  be  regretted,  differs  material- 
ly from  that  of  Massachusetts.  The  latter 
adopts  the  salutary  provision  that  in  fire 
insurance  "the  conditions  of  the  insurance 
shall  be  stated  in  the  body  of  the  policy,  and 
neither  the  application  of  the  insured,  nor 
the  by-laws  of  the  company,  shall  be  consid- 
ered as  a  warranty  or  a  part  of  the  contract, 
except  so  far  as  they  are  incorporated  in 
full  into  the  policy  and  so  appear  on  its' 
face  before  the  signatures  of  the  officers  of 
the  company."  The  court  in  that  case 
pointed  out  the  beneficent  features  of  the 
statute,  and  said  that  its  purpose  was  to 
prevent  just  claims  under  policies  of  insur- 
ance against  loss  by  fire  from  being  defeated 
by  the  provisions  of  other  documents  which 
the  courts  had  previously  been  obliged  to 
hold  to  be  binding  on  the  assured,  because  in 
law  a  part  of  the  contract  of  which  he  often 
had  no  actual  knowledge  or  appreciation. 
The  j.laintiffs  in  error  cite  this  expression 
of  the  court  as  applicable  to  their  case,  and 
advert  to  the  fact  that  they  paid  for  and  ac- 
cepted t'if  certificate  of  insurance,  which  de- 
clared in  general  terms  that  they  were  in- 
sured against  loss  by  fire,  but  which  else- 
where referred  to  another  instrument,  pre- 
sumably a  blank  form  of  policy,  containing 
certain  1  imitations  of  the  risk  assumed, 
which  policy  they  never  saw  and  the  terms 
of  which  they  never  knew.  To  that  conten- 
tion the  law  makes  this  answer:  The  plain- 
tiffs in  error  accepted  an  instrument  which 
contained  a  reference  to  another  instrument 
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I  in  which  were  embodied  the  limitations,  and 
[  which  were  made  a  part  of  the  contract. 
They  were  presumed  to  know  the  contents  of 
the  paper  which  they  received,  and  if  they 
had  read  it  they  would  have  observed  that 
it  referred  to  and  adopted  the  provisions  of 
the  other  instrument.  They  had  the  right 
to  demand  an  inspection  of  that  instrument, 
and,  if  inspection  had  been  refused,  to  de- 
cline to  enter  into  the  contract. 

It  is  contended,  further,  that  the  property 
was  not  directly  or  indirectly  destroyed  by 
order  of  civil  authority;  that  there  was  no 
law  authorizing  the  supervisors  of  a  county 
to  destroy  the  property  of  the  citizens  there- 
of; and  that  the  property  of  the  plaintiffs 
iii  error  was  destroyed  by  accident  or  neg- 
lect, and  without  their  fault.  The  record 
of  the  findings  of  the  trial  court  shows  that 
the  fact  was  established  that  the  fire  was 
started  under  an  order  of  the  supervisors  of 
the  county.  The  Statutes  of  California  of 
1807,  chap.  277,  pp.  465,  466,  confer  author- 
ity upon  the  supervisors  of  a  county  to  pro- 
vide for  the  destruction  of  insects  injuri- 
ous to  fruit  trees,  vines,  or  plants,  and  to 
make  and  enforce  local  police,  sanitary,  and 
other  regulations  not  in  conflict  witli  general 
laws.  But  whether  or  not  there  was  lawful 
authority  to  start  the  fire  which  indirectly 
caused  the  damage  in  this  case,  there  was  de 
facto  authority.  The  order  was  in  fact 
made,  and  made  by  the  officers  to  whom  the 
aaid  powers  were  given,  and  thereby  the  loss 
occurred.  This,  we  think,  excuses  the  in- 
surance company.  Barton  v.  Home  Ins.  Co. 
42  Mo.  156,  97  Am.  Dec.  329.  The  facts  that 
the  loss  was  the  result  of  a  fire  started  on 
other  property,  and  that  the  property  of  the 
plaintiffs  in  error  was  not  ordered  to  be 
burned,  do  not  render  the  exemptions  of  the 
policy  inapplicable.  There  was  but  one  fire. 
It  was  ordered  by  civil  authority.  It  in- 
directly caused  the  loss,  and  there  was  no 
intervening  cause.  /Etna  F.  Ins.  Co.  v. 
Boon,  95  U.  S.  117,  24  L.  ed.  395;  Grand 
Trunk  R.  Co.  v.  Richardson,  91  U.  S.  454. 
23  L.  ed.  350;  Krippner  v.  Biebl,  28  Minn. 
139,  9  N.  W.  071. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 

Petition   for  rehearing  denied  March   3, 
1905. 
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Mary  MAY,  Respt., 
v. 
NORTHERN    PACIFIC    RAILWAY    COM- 
PANY, Appt. 

(32  Mont.  522.) 

1.  Judicial  power  to  compel  a  plaintiff  to 
submit  to  a  physical  examination  does  not 
exist  at  common  law. 

2.  General  tent  I  niony  by  a  person  In- 
jured by  another's  neo-llftence,  as  to 
bin  condition,  doe*  not  waive  hi*  statu- 
tory privilege  to  exclude  testimony  by  his  at- 
tending physician  as  to  facts  discovered  In 
professional  attendance  upon  bim. 

(July  3,  1905.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Ravalli  County 
in  plaintiff's  favor  in  an  action  brought  tn 
recover  damages  for  pergonal  injuries  allegd 
to  have  been  caused  by  defendant's  negli- 
gence.    A  /firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  Wallace,  Jr.,  and 
Charles  Donnelly,  for  appellant: 

Defendant  has  the  right,  in  an  action  for 
personal  injuries,  to  have  plaintiff  examined 
by  a  disinterested  physician,  named  by  the 
court,  fo  determine  the  nature  and  extent 
of  such  injuries. 

Broum  v.  Chicago,  M.  d  St.  P.  R.  Co.  12 
N.  D.  61,  102  Am.  St.  Rep.  564,  95  N.  W. 
154;  Richmond  d  D.  R.  Co.  v.  Childress,  82 
Ga.  710,  3  L.  R.  A.  808,  14  Am.  St.  Rep.  189, 
0  S.  E.  002 ;  White  v.  Milwaukee  City  R.  Co. 
61  Wis.  530,  50  Am.  Rep.  154,  21  N.  W. 
524;  Craves  v.  Battle  Creek,  95  Mich.  200. 
19  L.  R.  A.  641,  35  Am.  St.  Rep.  501,  54  N. 
W.  757:  Lane  v.  Spokane  Falls  d  N.  R.  Co. 
21  Wash.  119,  46  L.  R.  A.  153,  75  Am.  St. 
Rep.  821,  57  Pac.  307;  Wanek  v.  Winona, 
78  Minn.  98,  40  L.  R.  A.  448,  79  Am.  St. 
Rep.  354,  80  N.  W.  851;  South  Bend  v. 
Turner,  156  Ind.  418,  54  L.  R.  A.  390,  83 
Am.  St.  Rep.  200,  60  N.  E.  271;  Ottawa  v. 
Oilliland,  03  Kan.  105,  88  Am.  St.  Rep.  232, 
65  Pac.  252;  Atchison,  T.  d  S.  F.  R.  Co.  v. 
Thul,  29  Kan.  466,  44  Am.  Rep.  659;  Atchi- 
son, T.  d  S.  F.  R.  Co.  v.  Palmore,  68  Kan. 
545,  64  L.  R.  A.  90,  75  Pac.  509;  Louisville 
d  N.  R.  Co.  ▼.  Simpson,  111  Ky.  754,  04  S. 
W.  733;  Belt  Electric  Line  Co.  v.  Allen, 
102  Ky.  551,  80  Am.  St.  Rep.  374,  44  S.  W. 


89;  Haynes  v.  Trenton,  123  Mo.  320,  27  S. 
W.  022;  Lemieux  v.  Phelps,  Montreal  L. 
Rep.  1  S.  C.  305 ;  Filion  v.  Dawes,  Rap.  Jud. 
Quebec,  12  C.  S.  494;  Alabama  C.  S.  R.  Co. 
v.  Hill,  90  Ala.  71,  0  L.  R.  A.  442,  24  Am. 
St.  Rep.  704,  8  So.  90;  Le  Barron  v.  Le  Bar- 
ron, 35  Vt.  305 ;  Schroeder  v.  Chicago,  R.  L 
d  P.  R.  Co.  47  Iowa,  375;  Sioux  City  d  P. 
ft.  Co.  v.  Finlayson,  10  Neb.  588,  49  Am. 
Rep.  724,  20  N.  W.  800;  Ellsworth  v.  Fair- 
bury,  41  Neb.  881,  00  N.  W.  330;  Chadron  ▼. 
Clover,  43  Neb.  737,  02  N.  W.  02 ;  Lawrenc* 
v.  Keim,  19  Phila.  351 ;  Demenstein  v.  Rich" 
ardson,  2  Pa.  Dist.  R.  825;  Hess  v.  Lak9 
Shore  d  M.  S.  R.  Co.  7  Pa.  Co.  Ct.  507; 
Harvey  v.  Philadelphia  Traction  Co.  20  W. 
N.  C.  231;  Miami  d  M.  Tump.  Co.  v.  Baily, 
37  Ohio  St.  104;  Sibley  v.  Smith,  40  Ark. 
270,  55  Am.  Rep.  584;  Watson,  Damages 
for  Personal  Injuries,  §  050;  Thompson, 
Trials,  §  859. 

The  testimony  of  the  physician  is  not  pos- 
itively forbidden  by  this  statute.  The  pa- 
tient may  consent  to  its  admission. 

When  a  plaintiff  goes  upon  the  stand  and 
freely  and  voluntarily  makes  a  disclosure 
of  all  the  facts  and  circumstances  concern- 
ing which  the  physician  is  asked  to  testify, 
the  privilege  has  been  waived,  and  the  pa- 
tient may  no  longer  object  to  the  introduc- 
tion of  the  testimony. 

Lane  v.  Boicourt,  128.  Ind.  420,  25  Am.  St. 
Rep.  442,  27  N.  E.  1111;  State  v.  Depoister, 
21  Nev.  107,  25  Pac.  1000;  Burgess  v.  Sims 
Drug  Co.  114  Iowa,  275,  54  L.  R.  A.  304, 
89  Am.  St.  Rep.  359,  80  N.  W.  307 ;  Hunt  ▼. 
Blackburn,  128  U.  S.  464,  32  L.  ed.  488,  9 
Sup.  Ct.  Rep.  125;  McKinney  v.  Grand 
Street,  P.  P.  d  F.  R.  Co.  104  N.  Y.  352,  10 
N.  E.  544;  People  v.  Schuyler,  106  N.  Y. 
300,  11  N.  E.  783;  Morris  v.  New  York,  0. 
d  W.  R.  Co.  148  N.  Y.  88,  51  Am.  St.  Rep. 
675,  42  N.  E.  410;  Marx  v.  Manhattan  R. 
Co.  56  II  un,  575,  10  N.  Y.  Supp.  159; 
Treanor  v.  Manhattan  R.  Co.  21  N.  Y.  Civ. 
Proc.  Rep.  304,  10  N.  Y.  Supp.  530;  Webb 
v.  Metropolitan  Street  R.  Co.  89  Mo.  App. 
604;  Highfill  v.  Missouri  P.  R.  Co.  93  Mo. 
App.  219. 

Messrs.  H.  L.  Myeri  and  R.  A.O'Hara, 
for  respondent: 

Defendant  has  no  right,  in  an  action  for 
personal  injuries,  to  have  plaintiff  examined 
by  a  disinterested  physician,  named  by  the 


Note. — As  to  power  of  court  to  compel  physi- 
cal examination,  see  also,  in  this  series,  Mc- 
Qnigan  v.  Delaware,  L.  ft  W.  It.  Co.  14  I,.  R.  A. 
466.  and  note;  Graves  v.  Battle  Creek,  19  L.  R. 
A.  641 ;  Lyon  v.  Manhattan  R.  Co.  25  L.  R.  A. 
402;  Carrlco  v.  West  Virginia  C.  ft  P.  R.  Co.  24 
L.  R.  A.  50 ;  Hall  v.  Man  son,  34  L.  R.  A.  207 ; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Huddleston, 
70  L.  R.  A. 


36  L.  It.  A.  681 ;  O'Brien  v.  La  Crosse,  40  L.  R. 
A.  831 ;  Lane  v.  Spokane  Falls  ft  N.  R.  Co.  46 
L.  R.  A.  153 ;  Stack  v.  New  York,  N.  II.  ft  II.  R. 
Co.  52  L.  R.  A.  328 :  South  Bend  v.  Turner,  54 
L.  R.  A.  396;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Palmore,  64  L.  R.  A.  90;  and  Austin  ft  N.  W. 
R.  Co.  v.  Cluck,  64  L.  R.  A.  404. 
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court,  to  determine  the  nature  and  extent 
of  such  injuries. 

Union  P.  R.  Co.  v.  Botsford,  141  U.  S. 
250,  35  L.  ed.  734,  11  Sup.  Ct.  Rep.  1000; 
McQuigan  v.  Delaware,  L.  d  W.  R.  Co.  129 
N.  Y.  50,  14  L.  R.  A.  466,  26  Am.  St.  Rep. 
507,  29  N.  E.  235;  Illinois  C.  R.  Co.  v. 
Griffin,  25  C.  C.  A,  413,  53  U.  S.  App.  22, 
80  Fed.  278;  Mills  v.  Wilmington  City  R. 
Co.  1  Marv.  (Del.)  269,  40  Atl.  1114;  Gulf, 
C.  d  8.  F.  R.  Co.  v.  Pendery,  14  Tex.  Civ. 
App.  60,  36  S.  W.  793;  Gulf,  C.  d  8.  F.  R. 
Co.  v.  Nelson,  5  Tex.  Civ.  App.  387,  24  S.  W. 
588;  Missouri  P.  R.  Co.  v.  Johnson,  72  Tex. 
95,  10  S.  W.  325;  Cole  v.  Fall  Brook  Coal 
Co.  87  Hun,  584,  34  N.  Y.  Supp.  572;  Stack 
v.  New  York,  N.  H.  d  E.  R.  Co.  177  Mass. 
155,  52  L.  R.  A.  328,  83  Am.  St.  Rep.  269, 
58  N.  E.  686;  McSwyny  v.  Broadway  d  8. 
Ave.  R.  Co.  27  N.  Y.  S.  R.  363,  7  N.  Y.  Supp. 
456;  Peoria,  D.  d  E.  R.  Co.  v.  Rice,  144  111. 
227,  33  N.  E.  951 ;  Parker  v.  Enslow,  102  111. 
272,  40  Am.  Rep.  588;  Gulf,  V.  d  8.  F.  R.  Co. 
v.  Gibbs  (Tex.  Civ.  App.)  76  S.  W.  71;  Gulf, 
C.  d  8.  F.  R.  Co.  v.  Brown  (Tex.  Civ.  App.) 
75  S.  W.  807;  Austin  d  N.  W.  R.  Co.  v. 
Cluck  (Tex.  Civ.  App.)  73  S.  W.  569;  Pitts- 
burgh, C.  G.  d  St.  L.  R.  Co.  v.  Story,  104 
111.  App.  132. 

If,  however,  the  right  of  physical  exami- 
nation does  exist  at  all  in  law,  it  is  not  an 
absolute  right  of  the  defendant,  but  it  rests 
in  the  sound  discretion  of  the  trial  court 
under  the  peculiar  circumstances  of  each 
case;  and  such  discretion  will  not  be  re- 
versed upon  review,  except  upon  a  manifest 
abuse  of  it. 

Shepard  v.  Missouri  P.  R.  Co.  85  Mo.  629, 
55  Am.  Rep.  390;  Hill  v.  Sedalia,  64  Mo. 
App.  494;  Norton  v.  St.  Louis  d  H.  R.  Co. 
40  Mo.  App.  642 ;  Owens  v.  Kansas  City,  St. 
J.  d  C.  B.  R.  Co.  95  Mo.  169,  6  Am.  St.  Rep. 
39,  8  S.  W.  350;  Loyd  v.  Hannibal  d  St.  J. 
R.  Co.  53  Mo.  509;  Kinney  v.  Springfield, 
35  Mo.  App.  97 ;  Sidekum  v.  Wabash,  St.  L. 
d  P.  R.  Co.  93  Mo.  400,  3  Am.  St.  Rep.  549, 
4  S.  W.  701 ;  Louisville  R.  Co.  v.  Hartlege, 
25  Ky.  L.  Rep.  152,  74  S.  W.  742;  O'Brien 
v.  La  Crosse,  99  Wis.  421,  40  L.  R.  A.  831, 
75  N.  W.  81;  Stuart  v.  Havens,  17  Neb. 
211.  22  N.  W.  419. 

Plaintiff  did  not  waive  the  privilege  con- 
cerning the  testimony  of  her  physician. 

Citizens'  Street  R.  Co.  v.  Shepherd,  30 
Ind.  App.  193,  65  N.  E.  765;  Munz  v.  Salt 
Lake  City  R.  Co.  25  Utah,  220,  70  Pac.  852 ; 
Gieen  v.  Nebagamain,  113  Wis.  508,  89  N. 
W.  520;  Keast  v.  Santa  Ysabel  Gold  Min. 
Co.  136  Cal.  256,  68  Pac.  771;  Dunkle  v. 
McAllister,  70  App.  Div.  273,  74  N.  Y.  Supp. 
902;  Metropolitan  Street  R.  Co.  v.  Jacobi, 
60  C.  C.  A.  619,  112  Fed.  924;  James  v. 
Kansas  City,  85  Mo.  App.  20;  Finnegan  v. 
Sioux  City,  112  Iowa.  232,  83  N.  W.  907; 
70  L.  R.  A. 


Keist  v.  Chicago  G.  W.  R.  Co.  110  Iowa,  32, 
81  N.  W.  181;  Baxter  v.  Cedar  Rapids,  103 
Iowa,  599,  72  N.  W.  790;  Dotton  v.  Albion, 
57  Mich.  575,  24  N.  W.  786;  Jones  v.  Brook- 
lyn, B.  d  W.  E.  R.  Co.  121  N.  Y.  683,  24  N. 
E.  1098;  Briesenmeister  v.  Supreme  Lodge 
K.  of  P.  81  Mich.  525,  45  N.  W.  977; 
Cooley  v.  Foltz,  85  Mich.  47,  48  N.  W.  176; 
Kling  v.  Kansas  City,  27  Mo.  App.  231; 
Raymond  v.  Burlington,  C.  R.  d  N.  R.  Co. 
65  Iowa,  152,  21  N.  W.  495;  Pennsylvania 
Co.  v.  Marion,  123  Ind.  415,  7  L.  R.  A.  687, 
18  Am.  St.  Rep.  330,  23  N.  E.  973;  Heuston 
v.  Simpson,  115  Ind.  62,  7  Am.  St.  Rep.  409, 
17  N.  E.  261 ;  Williams  v.  Johnson,  112  Ind. 
273,  13  N.  E.  872;  Feeney  v.  Long  Island  R. 
Co.  116  N.  Y.  375,  5  L.  R.  A.  544,  22  N.  E. 
402. 

Holloway,  J.,  delivered  the  opinion  of 
the  court : 

In  September  1903,  Mary  May  commenced 
this  action  against  the  Northern  Pacific 
Railway  Company  to  recover  damages  for 
personal  injuries  alleged  to  have  been  occa- 
sioned by  the  negligence  of  the  agents  and 
employees  of  the  defendant  company.  The 
answer  of  defendant  denies  all  the  material 
allegations  of  the  complaint.  Prior  to  the 
date  set  for  the  trial  of  the  cause  the  defend- 
ant company  attempted,  unsuccessfully,  to 
induce  the  plaintiff  to  submit  to  a  physical 
examination  by  surgeons  selected  by  the 
company,  presumably.  Immediately  prior 
to  the  trial  the  defendant  made  application 
to  the  court  for  an  order  compelling  the 
plaintiff  to  submit  to  a  physical  examina- 
tion by  physicians  and  surgeons  appointed 
by  the  court.  This  application  was  denied. 
The  cause  having  been  brought  on  for  trial, 
and  the  plaintiff  having  testified  as  to  the 
cause  of  her  injuries  and  their  nature  and 
extent,  and  having  produced  Drs.  Brethour 
and  Buchen^  her  attending  physicians,  as 
witnesses  in  her  behalf  upon  cross-exami- 
nation admitted  that  one  Dr.  McGrath  had 
also  attended  her  in  the  early  stages  of  her 
illness  as  her  physician.  The  defendant  in 
its  behalf  called  Dr.  McGrath,  and  asked  him 
to  state  in  what  condition  he  found  the 
plaintiff  when  he  called  upon  her.  This  was 
objected  to  on  the  ground  that  it  called  for 
testimony  from  a  physician  concerning  mat- 
ters discovered  by  him  while  acting  as  phy- 
sician for  the  plaintiff,  and  the  giving  of 
such  testimony  by  Dr.  McGrath  would  vio- 
late the  confidential  relation  of  physician 
and  patient,  contrary  to  the  provisions  of 
§3163  of  the  Code  of  Civil  Procedure.  This 
objection  was  sustained,  and  exception 
taken.  The  jury  returned  a  verdict  in  favor 
of  the  plaintiff,  and  from  the  judgment  en- 
tered thereon,  and  from  an  order  denying 
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defendant's  motion  for  a  new  trial,  it  ap- 
pealed. 

Only  two  errors  are  assigned:  (1)  The 
order  of  the  court  denying  defendant's  appli- 
cation for  an  order  compelling  the  plaintiff 
to  submit  to  a  physical  examination,  and 
( 2 )  the  order  of  the  court  sustaining  an  ob- 
jection to  the  question  asked  Dr.  McGrath. 
These  will  be  considered  in  the  order  pre- 
sented in  the  briefs. 

1.  Compulsory  Physical  Examination. 
May  a  district  court  in  this  state,  in  an  ac- 
tion for  personal  injuries,  compel  the  plain- 
tiff to  submit  to  a  physical  examination  by 
physicians  and  surgeons  appointed  by  the 
court?  Upon  this  question  the  authorities 
are  in  hopeless  conflict,  and  any  attempt  to 
reconcile  them  would  be  barren  of  results. 

The  first  reported  case  in  which  the  power 
of  the  court  to  compel  such  examination  is 
asserted  is  Walsh  y.  Sayre,  52  How.  Pr.  334, 
decided  by  the  New  York  superior  court  in 
1868.  This  was  an  action  for  damages  for 
malpractice,  and  upon  the  analogy  to  cases 
of  mayhem,  divorce  on  the  ground  of  impo- 
tency,  and  cases  of  controversies  between  a 
widow,  claiming  to  be  pregnant  by  the  de- 
cedent, and  other  heirs  of  the  estate,  where- 
in such  examinations  had  been  ordered,  it 
was  held  that  a  court  of  law  could  compel 
the  plaintiff  to  submit  to  a  physical  exami- 
nation. A  leading  case  on  the  subject  is 
Schroeder  v.  Chicago,  R.  I.  d  P.  R.  Co.  47 
Iowa,  375,  decided  in  1877.  Mention  is  not 
made  of  the  New  York  case,  cited  above. 
The  opinion  states  that  there  were  no  prece- 
dents at  the  time  of  its  rendition.  The  pow- 
er of  the  trial  court  to  compel  the  plaintiff 
to  submit  to  such  an  examination  is  assert- 
ed. In  1881  the  same  question  came  before 
the  supreme  court  of  Ohio,  in  Miami  d  M. 
Tump.  Co.  v.  Baity,  37  Ohio  St.  104,  and, 
upon  the  authority  of  the  Schroeder  Case, 
the  power  of  the  trial  court  to  make  and  en- 
force such  an  order  is  again  asserted.  The 
next  case  is  Atchison,  T.  d  S.  F.  R.  Co.  v. 
Thul,  29  Kan.  466,  44  Am.  Rep.  659,  de- 
cided in.  1883,  upon  the  authority  of  the 
Schroeder  Case,  the  court  preferring  to  fol- 
low the  Iowa  court,rather  than  the  supreme 
court  of  Missouri  in  Loyd  v.  Hannibal  d  St. 
J.  R.  Co.  53  Mo.  509.  In  November,  1884, 
in  White  v.  Milwaukee  City  R.  Co.  61  Wis. 
536,  50  Am.  Rep.  154,  21  N.  W.  624,  the  su- 
preme court  of  Wisconsin  decided  the  same 
question  in  the  same  way  upon  the  authority 
of  Walsh  v.  Sayre  and  the  Schroeder  Case. 
In  Hatfield  v.  St.  Paul  d  D.  R.  Co.  33  Minn. 
130,  53  Am.  Rep.  14, 22  N.  W.  176,  decided  in 
1885,  the  power  is  asserted,  but  by  way  of 
dictum.  Richmond  d  D.  R.  Co.  v.  Childress. 
82  Ga.  719,  3  L.  R.  A.  808,  14  Am.  St.  Rep 
189,  9  S.  E.  602,  decided  in  1889,  is  another 
case  frequently  referred  to  by  courts  holding 
70  L.  R.  A.  8 


this  view.  In  the  opening  paragraph  of  the 
opinion  in  this  case,  §  206  of  the  Georgia 
Code  is  quoted,  as  follows;  "Every  court 
has  power  ...  to  control,  in  further- 
ance of  justice,  the  conduct  of  its  officers  and 
all  other  persons  connected  with  a  judicial 
proceeding  before  it,  in  every  matter  apper- 
taining thereto."  No  further  reference  is 
made  to  this  statute,  but  the  power  is  as- 
serted upon  the  authority  of  the  cases  here- 
in considered  above.  In  November,  1885,  in 
Sihley  v.  Smith,  46  Ark.  275,  55  Am.  Rep. 
584,  the  same  question  is  decided  upon  the 
authority  of  Walsh  v.  Sayre,  the  Schroeder 
Case,  and  the  White  Case;  Shaw  v.  Van- 
Rensselaer,  60  How.  Pr.  143,  Harrold  v. 
New  York  Elev.  R.  Co.  21  Hun,  268,  and 
Bryant  v.  Stilwell,  24  Pa.  317,  are  also 
cited.  In  Craves  v.  Battle  Creek,  95  Mich. 
266,  19  L.  R.  A.  641,  35  Am.  St.  Rep.  561,  54 
N.  W.  757,  decided  in  1893,  the  authorities 
for  and  against  the  assertion  of  the  power 
are  reviewed  by  the  supreme  court  of  Mich- 
igan, and  a  decision  rendered  in  favor  of 
the  existence  of  the  power  in  the  trial  court. 
In  Belt  Electric  Line  Co.  v.  Allen,  102  Ky. 
551,  80  Am.  St.  Rep.  374,  44  S.  W.  89,  deci- 
ded in  1Q98,  the  same  position  is  taken  by  the 
supreme  court  of  Kentucky.  In  1899,  in  the 
supreme  court  of  Washington,  in  Lane  v. 
Spokane  Falls  d  N.  R.  Co.  21  Wash.  119,  46 
L.  R.  A.  153,  75  Am.  St.  Rep.  821,  57  Pac 
367,  a  like  decision  was  made.  The  last 
state  to  assert  this  view  is  North  Dakota,  in 
Brown  v.  Chicago,  M.  d  St.  P.  R.  Co.  12  N. 
D.  61,  102  Am.  St.  Rep.  564,  95  N.  W.  153, 
decided  in  1903.  In  1873  the  supreme  court 
of  Missouri,  in  Loyd  v.  Hannibal  d  St.  J. 
R.  Co.  53  Mo.  509,  had  before  it  a  personal 
injury  case  in  which  an  application  had  been 
made  to  the  trial  court  for  an  order  to  com- 
pel the  plaintiff  to  submit  to  a  physical  ex- 
amination. Respecting  this  application,  the 
court  said:  "The  proposal  to  the  court  to 
call  in  two  surgeons  and  have  the  plaintiff 
examined  during  the  progress  of  the  trial  as 
to  the  extent  of  her  injuries  is  unknown  to 
our  practice  and  to  the  law."  In  1882,  in 
Parker  v.  Enslovc,  102  111.  272,  40  Am.  Rep- 
588,  the  supreme  court  of  Illinois  held  that 
the  trial  court  could  not  make  or  enforce 
such  an  order.  In  1889,  in  Kern  v.  Brid- 
well,  119  Ind.  226,  12  Am.  St.  Rep.  409,  21 
N.  E.  664,  the  same  conclusion  was  reached 
by  the  supreme  court  of  Indiana.  In  1891 
the  question,  came  before  the  Supreme  Court 
of  the  United  States  in  Union  P.  R.  Co.  v. 
Botsford,  141  U.  S.  250,  35  L.  ed.  734,  11 
Sup.  Ct.  Rep.  1000,  and,  after  a  careful  con- 
sideration of  tne  authorities,  it  was  held  by 
a  divided  court — seven  to  two — that  the 
power  does  not  reside  in  the  Federal  trial 
courts.  This  was  followed  by  the  supreme 
court  of  Oklahoma  in  Kingfisher  v.  Altizer, 
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13  Okla.  121,  74  Pac  107,  by  the  court  of 
civil  appeals  of  Texas  in  Austin  d  N.  W.  R. 
Co.  v.  Cluck  (Tex.  Civ.  App.)  73  S.  W.  569, 
and  by  the  supreme  court  of  Massachusetts 
in  Stack  v.  Neto  York,  N.  H.  d  H.  R.  Co.  177 
Mass.  155,  52  L.  R.  A.  328,  83  Am.  St.  Rep. 
269,  58  N.  E.  686. 

The  foregoing  review  shows  the  decisions 
of  courts  upon  the  first  presentation  of  this 
question  to  them.  The  case  of  Walsh  v. 
Sayre  was  followed  in  Shaw  v.  Van  Rens- 
selaer; but  in  1891  the  question  came  before 
the  court  of  appeals  of  New  York  in  Mc- 
Quigan  v.  Delaware,  L.  d  W.  R.  Co.  129  N. 
Y.  50,  14  L.  R.  A.  466,  26  Am.  St.  Rep.  507, 
29  N.  E.  235,  and  Walsh  v.  Sayre  and  Shaw 
v.  Van  Rensselaer  were  overruled.  The  Mc- 
Quigan  Case  was  followed  in  Cole  v.  Fall 
Brook  Coal  Co.  159  N.  Y.  59,  53  N.  E.  670. 
decided  in  1899.  The  legislature  of  New 
York,  however,  circumvented  the  effect  of 
these  last  decisions  by  enacting  a  statute  di- 
rectly conferring  upon  trial  courts  the  pow- 
er to  make  and  enforce  such  an  order.  In 
Shepard  v.  Missouri  P.  R.  Co.  85  Mo.  629, 
55  Am.  Rep.  390,  decided  in  1885,  a  view 
contrary  to  that  expressed  in  LoyoVs  Case  is 
intimated  by  the  supreme  court  of  Missouri, 
and  in  Sidekum  v.  Wabash,  St.  L.  d  P.  R. 
Co.  93  Mo.  400,  3  Am.  St.  Rep.  549,  4  S.  W. 
701,  a  decision  was  rendered  which  had  the 
effect  of  directly  reversing  the  Loyd  Case; 
and  the  Sidekum  Case  was  followed  in  Owens 
v.  Kansas  City,  St.  J.  d  C.  B.  R.  Co.  95  Mo. 
169,  6  Am.  St.  Rep.  39,  8  S.  W.  350.  The 
Sohroedcr  Case  was  followed  by  the  supreme 
court  of  Iowa  in  Ball  v.  Manson,  99  Iowa, 
698,  34  L.  R.  A.  207,  68  N.  W.  922,  and 
Atchison,  T.  d  S.  P.  R.  Co.  v.  Thul  was  ap- 
proved and  followed  in  Ottawa  v.  Gilliland, 
63  Kan.  165,  88  Am.  St.  Rep.  232,  65  Pac. 
252,  and  again  in  Atchison,  T.  d  S.  F.  R.  Co. 
v.  Palmore,  68  Kan.  545,  64  L.  R.  A.  90,  75 
Pac.  509.  >►  nite  v.  Milwaukee  City  R.  Co. 
was  followed  by  the  supreme  court  of  Wis- 
consin in  O'Brien  v.  LaCrosse,  99  Wis.  421. 
40  L.  R.  A.  831,  75  N.  W.  81.  Sibley  v. 
Smith,  46  Ark.  275,  55  Am.  Rep.  584. 
was  followed  in  St.  Louis  S.  W.  R.  Co. 
v.  Dobbins  60  Ark.  481,  30  S.  W.  887,  31 
S.  W.  147.  The  supreme  court  of  Indiana 
has  been  most  uncertain  in  its  treatment  of 
the  question.  Kern  v.  Bridwell,  119  Ind. 
226,  12  Am.  St.  Rep.  400,  21  N.  E.  664, 
was  decided  in  May,  1889;  but  in  November 
of  the  same  year,  in  Hess  v.  Lowrey,  122 
Ind.  225,  7  L.  R.  A.  00,  17  Am.  St.  Rep.  355, 
23  N.  E.  156,  a  contrary  doctrine  is  an- 
nounced. In  1891,  in  Pennsylvania  Co. 
v.  Newmeyer,  129  Ind.  401,  28  N.  E.  860, 
the  announcement  in  Hess  v.  Lowrey,  is  pro- 
nounced dictum,  and  the  authority  is  again 
distinctly  denied.  But  the  Newmeyer  Case 
is  distinctly  reversed  in  South  Bend  v.  Turn- 
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er,  156  Ind.  418,  54  L.  R.  A.  396,  83  Am.  St. 
Rep.  200,  60  N.  E.  271,  and,  so  far  as  we  are 
aware  the  last  decision  from  that  court  as- 
serts the  power.  Belt  Electric  Line  Co.  v. 
Allen  is  affirmed  in  Belle  of  Nelson  Distill- 
ing Co.  v.  Riggs,  104  Ky.  1,  45  S.  W.  99,  and 
in  Louisville  d  N.  R.  Co.  v.  Simpson,  111 
Ky.  754,  64  S.  W.  733.  In  Wanek  v.  Wir 
nona,  78  Minn.  98, 46  L.  R.  A.  448, 79  Am.  St 
Rep.  354,  80  N.  W.  851,  decided  in  1899  the 
dictum  in  the  Hatfield  Case  is  declared  to  be 
the  law  in  Minnesota.  Parker  v.  Enslow  is 
followed  in  Peoria,  D.  d  E.  R.  Co.  v.  Rice, 
144  111.  227,  33  N.  E.  951,  and  in  Pittsburgh, 
C.  C.  d  St.  L.  R.  Co.  v.  Story,  104  111.  App. 
132.  In  International  d  G.  N.  R.  Co.  v.  Un- 
derwood, 04  Tex.  463,  and  Missouri  P.  R.  Co. 
v.  Johnson,  72  Tex.  95,  10  S.  W.  325,  the 
court,  without  deciding,  intimated  that  the 
trial  courts  in  Texas  had  the  power  to  com- 
pel such  examination;  but  in  Austin  d  N. 
W.  R.  Co.  v.  Cluck  (Tex.  Civ.  App.)  73  S. 
W.  569,  decided  in  1903,  the  question  is 
squarely  met  and  decided,  and  the  authority 
denied.  This  last  case  is  affirmed,  and  the 
doctrine  reannounced  upon  appeal  to  the  su- 
preme court  of  Texas,  in  97  Tex.  172,  64  L. 
R.  A.  494,  104  Am.  St.  Rep.  863,  77  S.  W. 
403.  The  question  has  been  before  the  su- 
preme court  of  Nebraska,  but  not  decided, 
in  Sioux  City  d  P.  R.  Co.  v.  Finlayson,  16 
Neb.  578,  49  Am.  Rep.  724,  20  N.  W.  860, 
in  Stuart  v.  Havens,  17  Neb.  211,  22  N.  W. 
419;  Ellsicorth  v.  Fairbury,  41  Neb.  881,  60 
N.  W.  336,  and  Chadron  v.  01  over,  43  Neb. 
732,  62  N.  W.  62.  The  syllabus  to  the  deci- 
sion in  Mills  v.  Wilmington  City  R.  Co. 
1  Marv.  (Del.)  269,  40  Atl.  1114,  announces 
that  the  superior  court  of  Delaware  denies 
the  power,  but  there  is  nothing  in  the  body 
of  the  opinion  with  reference  to  the  question. 
The  case  of  Carrico  v.  West  Virginia  C.  d  P. 
R.  Co.  39  W.  Va.  80,  24  L.  R.  A.  50,  19  S.  E. 
571,  is  frequently  cited  in  these  opinions, 
but  the  question  is  not  decided  by  the  West 
Virginia  court  at  all.  The  Federal  and 
territorial  courts  have  followed  the  decision 
in  the  Botsford  Case,  in  Illinois  C.  R.  Co. 
v.  Griffin,  25  C.  C.  A.  413,  53  U.  S.  App. 
22,  80  Fed.  278,  and  in  the  Oklahoma  case 
cited. 

If  the  last  announcements  of  these  sev- 
eral courts  may  be  taken  to  indicate  the 
law  in  their  respective  states,  a  review  of 
the  decisions  discloses  that  the  power  of 
trial  courts  to  compel  such  examination  is 
asserted  in  Alabama,  Arkansas,  Georgia, 
Iowa,  Indiana,  Kansas,  Kentucky,  Michi- 
gan, Minnesota,  Missouri,  North  Dakota, 
Washington,  and  Wisconsin,  and  denied  in 
the  Federal  courts,  and  in  Illinois,  Massa- 
chusetts, and  Texas,  and  was  denied  in  New 
York  until  specifically  granted  by  direct 
legislative  enactment. 
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The  bare  assertion  that  trial  courts  pos- 
sess this  power,  in  the  absence  of  any  legis- 
lation, and  without  common-law  precedents, 
has  led  to  the  greatest  possible  confusion 
among  the  decisions  of  the  very  courts  as- 
serting it.  ( 1 )  What  is  the  -source  of  the 
power?  (2)  To  what  extent  may  it  be  car- 
ried? (3)  May  the  defendant  demand  the 
order  as  a  matter  of  right?  And  (4)  how 
will  the  court  enforce  obedience  to  its  order  ? 
Singularly  enough,  the  first  of  these  ques- 
tions appears  to  have  received  little  or  no 
consideration. 

(1)  In  Richmond  d  D.  R.  Co.  v.  Chil- 
dress the  section  of  the  Georgia  Code  above 
is  quoted ;  but  further  reference  is  not  made 
to  this  provision  of  the  law,  and  it  can 
hardly  be  presumed  that  the  decision  pro- 
ceeds upon  the  assumption  that  the  source 
of  the  power  is  the  statute  quoted.  That 
section  is  similar  in  its  provisions  to  sub- 
division 5  of  §  110  of  our  Code  of  Civil 
Procedure.  But  that  section  adds  nothing 
to  the  powers  already  possessed  by  courts 
of  general  jurisdiction,  for  it  Is  merely  de- 
claratory of  the  common  law.  In  some  of 
the  opinions  it  is  said  that  the  power  is 
one  inherent  in  the  trial  courts.  In  Craves 
v.  Battle  Creek,  decided  in  1893,  it  is  said: 
"It  is  true  that  the  rule  is  one  of  modern 
growth."  Most  of  the  courts  content  them- 
selves with  the  bare  assertion  of  the  power, 
without  any  diRCiiftsion  of  its  origin. 

(2)  If  the  plaintiff  may  be  compelled  to 
submit  to  a  physical  examination,  is  the 
authoritv  to  order  it  an  absolute,  or  only 
a  qualified,  one?  May  the  plaintiff  be  com- 
pelled to  submit  to  the  administration  to 
him  of  anaesthetics  or  drugs  by  which  he 
loses  consciousness  altogether,  or,  if  the  in- 
jury is  an  internal  one,  may  he  be  compelled 
to  submit  to  the  use  of  such  surgical  in- 
struments as  the  physicians  appointed  to 
make  the  examination  may  see  fit  to  use? 
May  he  be  compelled  to  exhibit  his  injury 
to  the  jury  in  open  court,  and,  if  the  plain- 
tiff be  a  woman,  is  there  any  protection 
whatever  against  violence  to  her  feelingB? 
By  some  of  these  courts  it  has  been  held 
that  anaesthetics  and  drugs  should  not  be 
used  (Schroeder  v.  Chicago,  R.  I.  d  P.  R. 
Co.;  Strudgeon  v.  Band  Beach,  107  Mich. 
496,  65  N.  W.  616),  and  that  plaintiff 
should  not  be  compelled  to  submit  to  the 
use  of  surgical  instruments  (O'Brien  v.  La 
Crosse);  but  in  Atchison,  T.  d  8.  F.  R. 
Co.  ▼.  Palmore  it  was  held  that  the  plain- 
tiff could  be  compelled  to  submit  to  the  ex- 
amination, and  to  an  injection  of  a  drug  into 
his  injured  eye  to  dilate  the  pupil ;  and  in 
Ball  v.  Manson  it  was  held  that  the  plaintiff, 
a  woman,  could  be  compelled  to  remove  her 
shoe  and  stocking,  that  an  examination 
might  be  had  and  measurements  taken  of 
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her  injured  ankle  in  the  presence  of  the 
jury.  In  Alabama  O.  8.  R.  Co.  v.  Bill,  90 
Ala.  71,  9  L.  R.  A.  442,  24  Am.  St.  Rep. 
764,  8  So.  90,  above,  the  supreme  court  of 
Alabama  said:  "When  it  becomes  a  ques- 
tion of  possible  violence  to  the  refined  and 
delicate  feelings  of  the  plaintiff  on  the  one 
hand,  and  possible  injustice  to  the  defend- 
ant, on  the  other,  the  law  cannot  hestitate. 
Justice  must  be  done."  This  is  quoted 
with  approval  in  Lane  v.  Spokane  Falls  d 
N.  R.  Co.  However,  in  Craves  v.  Battle 
Creek  it  is  said:  "The  decisions  are  not 
uniform  upon  this  question,  but  the  very 
great  weight  of  authority  is  in  favor  of  the 
exercise  of  such  power  by  the  court 
under  proper  restrictions;  the  rule  recogniz- 
ing, however,  that  a  wide  discretion  is 
vested  in  the  trial  court,  which  justifies  a 
refusal  to  require  the  examination  .  .  . 
where  the  sense  of  delicacy  of  the  plaintiff 
may  be  offended  by  the  exhibition."  To 
the  same  effect  is  the  decision  in  Ottawa  v. 
Oilliland,  63  Kan.  165,  88  Am.  St.  Rep.  232, 
65  Pac.  252. 

(3)  In  Sibley  v.  Smith  and  in  Atchison, 
T.  d  8.  F.  R.  Co.  ▼.  Thul  it  is  held  that  the 
defendant  may  demand  the  order  as  a  mat- 
ter of  right,  but  that  in  granting  it  the 
court  may  exercise  its  discretion.  We  are 
unable  to  understand  this  contradiction  of 
terms,  and  observe  that  in  most  of  the  cases 
it  is  held  that  the  application  is  one  ad- 
dressed to  the  sound  discretion  of  the  trial 
court,  subject  to  review  for  manifest  abuse 
only. 

(4)  In  the  Schroeder  Case  and  in  Sibley 
v.  Smith  it  is  said  that  refusal  of  the  plain- 
tiff to  comply  with  the  order  would  consti- 
tute contempt  of  court,  and  subject  the 
plaintiff  to  the  punishment  of  a  recusant 
witness;  while  in  Miami  d  M.  Turnp.  Co. 
v.  Baily,  Lane  v.  Spokane  Falls  d  N.  R.  Co., 
Wanek  v.  Winona,  Brown  v.  Chicago,  M. 
d  St.  P.  R.  Co.,  and  in  the  dissenting  opinion 
in  the  Botsford  Case,  it  is  said  that  it  is 
not  a  question  of  contempt;  that  the  court 
cannot  compel  the  plaintiff  to  comply  with 
the  order  which  it  has  made,  but,  if  he 
refuses,  the  court  may  dismiss'  his  action 
or  refuse  to  permit  him  to  testify. 

From  the  assertion  of  the  power  arising 
from  the  apparent  necessities  of  extraordi- 
nary cases,  as  disclosed  by  the  decision  in 
the  Schroeder  Case,  we  observe  the  almost 
limitless  extent  to  which  the  power  has 
been  carried;  and,  not  content  with  apply- 
ing the  rule  to  civil  actions  for  personal 
injuries,  it  has  been  extended  to  apply  to 
the  prosecuting  witness  in  a  criminal  case 
(King  v.  State,  100  Ala.  85,  14  So.  878), 
and,  for  the  same  reasons  advanced  for  the 
exercise  of  the  power  in  civil  actions  by 
the  courts  asserting  its  existence,  the  doc- 
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trine  has  been  applied  to  a  criminal  case, 
and  the  defendant  compelled  to  bare  to  the 
view  of  the  jury  part  of  the  unexposed 
portions  of  his  body  upon  which  were  cer- 
tain tattoo  marks,  in  order  to  enable  the 
state  to  complete  the  case  against  him,  with 
the  result  that  the  defendant  was  convicted 
of  a  capital  offense.  State  v.  Ah  Chuey, 
14  Nov.  79,  33  Am.  Rep.  530. 

With  this  review  of  the  decisions,  we 
pass  to  a  direct  consideration  of  the  ques- 
tion as  it  relates  to  the  trial  courts  of  this 
state.  Our  district  courts  are  courts  of 
general  jurisdiction  created  by  the  Consti- 
tution (art.  8,  §  1),  their  jurisdiction  spe- 
cifically defined  by  that  instrument  (art.  8, 
§  11),  and  their  powers  and  authority  de- 
rived from  the  Constitution  and  laws  of  the 
state.  The  laws  embrace  the  statutes  and 
the  common  law,  so  far  as  it  has  not  been 
supplanted  by  the  statute  or  is  not  incon- 
sistent with  our  conditions.  In  consider- 
ing, then,  the  question  of  the  possible  source 
of  such  a  power  as  the  one  asked  to  be  as- 
serted, we  search  the  Constitution  and  laws 
for  a  grant  of  the  power,  rather  than  for 
limitations  upon  the  power,  as  appears  to 
be  intimated  as  the  doctrine  in  Brown  v. 
Chicago,  M.  d  St.  P.  R.  Co.  12  N.  D.  61. 
102  Am.  St.  Rep.  664,  95  N.  W.  153,  and 
unless  the  authority  is  granted  by  the  Con- 
stitution or  statutes,  by  express  terms  or 
by  necessary  implication,  or  unless  the  au- 
thority existed  at  common  law,  we  say  with- 
out hesitation  that  it  cannot  be  exercised; 
for  there  is  no  such  thing  in  this  state  as 
the  inherent  power  of  a  court,  if  by  that 
is  meant  a  power  not  authorized  by  law. 

The  only  instances  in  which  such  power 
was  invoked  at  common  law  were  in  actions 
for  divorce  upon  the  ground  of  impotency, 
appeals  of  mayhem,  cases  of  atrocious  bat- 
tery, cases  of  conviction  of  a  woman  of  a 
capital  crime  who  is  alleged  to  be  pregnant, 
and  controversies  between  heirs  and  a 
widow  claiming  to  be  pregnant  by  the  de- 
ceased. No  one  of  these  rules  has  ever  ob- 
tained in  this  country,  unless  it  has  been 
in  cases  of  divorce  on  the  ground  of  impo- 
tency. The"  power  was  exercised  by  the  Eng- 
lish ecclesiastical  courts,  and  was  a  graft 
from  the  civil  law.  In  Montana  the  au- 
thority to  grant  divorces  is  lodged  in  our 
district  courts,  sitting  as  courts  of  equity, 
and  to  admit  that  these  courts  may  exer- 
cise the  same  powers  as  their  English  pro- 
totypes or  the  ecclesiastical  courts,  a  part 
of  whose  powers  they  have  fallen  heir  to, 
argues  nothing  here.  Neither  does  the  fact 
that  here  the  same  court  administers  law 
and  equity,  for,  while  our  courts  of  equity 
follow  the  practice  of  the  English  chancery 
courts  in  so  far  as  the  statutes  have  not 
ordained  otherwise  and  the  English  prac- 
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tice  is  adapted  to  our  conditions,  our  taw 
courts  are  confined  strictly  to  the  authority 
given  by  the  Constitution  and  statutes  and 
the  rules  applicable  to  law  courts  at  com- 
mon law.  A  power  exercised  by  a  court  of 
equity  is  not  a  precedent  for  the  exercise 
of  the  same  power  by  a  court  of  law. 

It  is  true  that  in  a  few  instances  the 
English  law  courts  attempted  to  compel  dis- 
covery, but  these  have  been  denominated 
mere  usurpations  of  authority,  and  in  later 
instances  those  same  courts  denied  the  au- 
thority in  similar  cases,  and  refused  to 
countenance  its  exercise  [Newham  v.  Taite, 
1  Arnold,  244;  Turquand  v.  Strand  Vniony 
8  Dowl.  201),  and,  for  the  purpose  of  en- 
abling them  to  do  that  which  they  had  at- 
tempted to  do  without  authority  as  above 
indicated,  the  statutes  of  14  &  15  Vict, 
chap.  99,  and  17  A  18  Vict.  chap.  125,  were 
enacted.  It  would  seem  that  the  paucity 
of  common-law  precedents  affords  the  very 
best  evidence  that  the  power  was  not  exer- 
cised by  English  law  courts,  for  the  English 
people  have 'never  tamely  submitted  to  any 
curtailments  of  their  personal  privileges  or 
their  personal  liberty.  The  very  fact  that 
at  common  law  the  plaintiff  in  an  action  of 
this  character  could  not  testify— was  not  a 
competent  witness — lends  further  support 
to  the  contention  that  the  power  was  not 
asserted. 

No  one  would  seriously  contend  that,  in 
the  absence  of  statutes,  our  law  courts 
could  compel  the  inspection  of  books  and 
papers,  or  an  examination  of  property,  out 
of  court;  indeed,  in  order  to  clothe  them 
with  some,  at  least,  of  the  powers  possessed 
by  courts  of  equity,  §§  1314,  1317,  and  1810 
of  the  Code  of  Civil  Procedure  were  enact- 
ed, as  was  likewise  §  2097  of  the  Penal 
Code  for  obvious  reasons;  and  what  we 
have  accomplished  by  the  enactment  of 
these  statutes  other  states  have  accom- 
plished, not  by  the  arbitrary  pronounce- 
ments of  courts,  but  by  direct  legislation. 
Added  force  is  given  to  our  views  by  the 
fact  that  the  legislature  which  enacted 
these  sections  above  into  our  law  refrained 
from  granting  the  power  invoked  in  this 
case. 

The  reasons  advanced  by  the  courts  for 
the  exercise  of  this  power,  in  the  absence 
of  any  direct  authority,  do  not  commend 
themselves  to  us.  It  is  said  by  some  that 
the  power  is  analogous  to  the  proceeding 
for  discovery;  but  discovery  was  not  com- 
pelled by  the  law  courts  at  common  law, 
and  the  best  evidence  of  this  is  found  in 
the  fact  that  equity  interposed  in  this  be- 
half to  prevent  failure  of  justice.  If  the 
law  courts  had  possessed  and  had  exercised 
the  power,  there  would  have  been  no  es- 
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ense  for  equity  calling  into  existence  the 
bill  of  discovery.  By  other  courts  it  is  said 
that  the  assertion  of  this  power  is  neces- 
sary to  prevent  the  plaintiff  from  malign- 
ing and  bolstering  up  a  fictitious  case  "by 
the  very  unreliable  speculations  of  so-called 
medical  experts."  Wanek  v.  Winona,  78 
Minn.  98,  46  L.  R.  A.  448,  79  Am.  St.  Rep. 
354,  80  N.  W.  851.  It  is  a  curious  pro- 
cess of  reasoning  which  enables  a  court  to 
characterize  the  solemn  testimony  of  medi- 
cal men  as  unreliable  speculations  when  the 
witnesses  are  called  by  the  plaintiff,  but  if 
these  same  physicians  be  called  by  the  court, 
upon  application  of  defendant,  they  im- 
mediately become  the  instrumentalities 
through  which,  not  approximate,  but  exact, 
justice  is  to  be  done.  Others,  including  the 
dissenting  opinion  in  the  Sots  ford  Case,  say 
it  is  strange  that  the  plaintiff  may,  if  he 
chooses,  exhibit  his  injury  to  the  jury,  or 
may  testify  concerning  it,  or  may  have 
other  witnesses  do  so;  but  he  cannot  be 
compelled  to  make  such  exhibition.  We  are 
of  the  opinion  that,  even  if  the  plaintiff 
might,  as  a  matter  of  right,  exhibit  his  in- 
juries to  the  jury,  it  would  not  add  to  the 
argument  in  behalf  of  that  view  of  the  case. 
In  this  state,  however,  he  does  not  possess 
that  right.  He  may  offer  to  do  so,  but  it 
is  within  the  discretion  of  the  court  to  per- 
mit or  refuse  the  offer,  subject,  of  course, 
to  review  for  a  manifest  abuse  of  that  dis- 
cretion.    Code  Civ.  Proc.  §  3250. 

The  right  to  the  inviolability  of  one's 
person  is  merely  a  privilege  which  plaintiff 
may  waive,  as  a  defendant  may  the  consti- 
tutional guaranty  that  in  a  criminal  case 
he  cannot  be  compelled  to  be  a  witness 
against  himself.  The  defendant  cannot  be 
compelled  to  be  a  witness  against  himself 
in  such  a  case,  but  he  may  become  such  if 
he  chooses;  and,  if  he  takes  the  witness 
stand  in  his  own  behalf,  he  so  far  waives 
the  constitutional  guaranty  that  he  may  be 
compelled  to  answer  all  proper  questions  on 
cross-examination,  even  though  the  answers 
may  tend  to  incriminate  him.  And,  as  a  de- 
fendant may  give  evidence  against  himself, 
but  cannot  be  compelled  to  do  so  unless  he 
waives  the  privilege,  so  the  plaintiff  may 
exhibit  portions  of  the  clothed  parts  of  his 
body  to  the  jury,  if  the  court  permits,  but 
cannot  be  compelled  to  do  so.  The  consti- 
tutional guaranty  is  not  more  solemn  and 
binding  in  one  instance  than  in  the  other. 
And,  for  the  much  stronger  reason,  plaintiff 
cannot  be  compelled  to  make  such  exhibi- 
tion of  himself  to  third  parties,  strangers 
to  the  case,  in  order  that  they  may  pro- 
cure material  for  testimony. 

Furthermore,  our  Code  (part  4,  Code 
Civ.  Proc.)  assumes  to  promulgate  the  sren- 
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era!  principles  and  rules  of  evidence  which 
are  in  force  in  this  state,  and  sets  forth 
specifically  the  means  of  its  production; 
and  the  same  Code  declares  that  "the  Code 
establishes  the  law  of  this  state  respecting 
.the  subjects  to  which  it  relates"  (§3453). 
This  portion  of  the  Code  assumes  to  define 
judicial  evidence  (§  3100),  distinguishes 
the  kinds  (§  3104),  and  provides  for  the 
means  by  which  legal  evidence  may  be  pro- 
duced (§§  3300-3312).  These  provisions 
are  ample  to  secure  the  attendance  of  a 
witness  upon  a  court,  and  the  production 
for  use  in  evidence  of  any  books,  documents, 
or  other  things  which  the  witness  may  by 
law  be  bound  to  produce;  and  §§1314,  1317, 
and  1810,  above,  make  provision  for  the  ex- 
amination of  books,  papers,  and  other  prop- 
erty out  of  court.  But,  with  these  direct 
exceptions,  there  is  no  authority  for  com- 
pelling one  litigant  to  furnish  the  means  by 
which  the  other  may  procure  evidence*  -  The 
plaintiff  may  be  compelled  to  go  upon  the 
witness  stand  and  answer  all  proper  ques- 
tions put  to  him,  or  to  produce  books  and 
papers  in  his  control,  or  permit  the  exam- 
ination of  property  in  his  possession,  and, 
so  far  as  the  defendant  may  reap  any  bene- 
fit therefrom,  it  may  be  said  that  the  plain- 
tiff is  compelled  to  furnish  evidence  for  his 
adversary;  but  further  than  this  there  is  no 
warrant  in  the  law  for  our  courts  proceed- 
ing. 

From  the  authority  directly  conferred 
upon  the  district  courts  of  this  state,  there 
cannot  be  implied  this  extraordinary  power. 
There  is  no  grant  of  power  from  which  it 
could  be  implied.  However,  the  assertion 
of  the  power  by  certain  courts  is  no  more 
extraordinary  than  the  remedy  proposed 
for  violation  of  the  order.  To  say  that  a 
court  can  make  an  order  but  cannot  enforce 
it,  is  remarkable,  to  say  the  least.  To  say 
that  a  court  may  refuse  to  permit  a  witness 
to  testify,  or  dismiss  his  action  if  he  refuse 
to  comply  with  the  order,  is  a  doctrine 
which  we  cannot  approve.  Except  in  par- 
ticular instances  where  the  authority  is  di- 
rectly conferred  (and  the  present  case  does 
not  present  one  of  them),  our  courts  have 
no  authority  to  refuse  to  permit  the  plain- 
tiff to  testify  or  to  dismiss  his  action.  For 
a  trial  court  of  this  state  to  make  an  order 
of  this  character  and  prescribe  dismissal  of 
the  action  as  a  penalty  for .  noncompliance, 
would  amount  to  a  clear  usurpation  of  au- 
thority in  each  instance.  The  order  would 
be  made  without  authority,  and,  in  case  of 
disobedience,  the  penalty  inflicted  without 
sanction  of  the  law.  The  arguments  ad- 
vanced in  favor  of  the  assertion  of  this 
power  might  with  propriety  be  addressed 
to  a  legislative  assembly,  but  not  to.  the 
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courts,  and  we  decline  to  resolve  this  court 
into  a  lawmaking  body,  even  though  it  may 
be  considered  by  text  writers  more  enlight- 
ened to  do  so.  We  prefer  to  follow  the  doc- 
trine announced  by  the  supreme  court  of 
Massachusetts, — that  it  is  a  matter  for  leg- 
islative control,  and,  in  the  absence  of  leg- 
islation, the  courts  ought  not  to  usurp  the 
authority. 

2.  Privileged  Communications.  The  ap- 
pellant insists  that  Dr.  McGrath  should 
have  been  permitted  to  testify  as  to  the 
condition  of  the  plaintiff  at  the  time  he  at- 
tended her  as  her  physician.  Section  3163 
of  the  Code  of  Civil  Procedure,  among  oth- 
er things,  provides:  "There  are  particular 
relations  in  which  it  is  the  policy  of  the 
law  to  encourage  confidence  and  to  preserve 
it  inviolate;  therefore,  a  person  cannot  be 
examined  as  a  witness  in  the  following  cas- 
es: .  .  .  (4)  a  licensed  physician  or 
surgeon  cannot,  without  the  consent  of  his 
patient,  be  examined  in  a  civil  action  as  to 
any  information  acquired  in  attending  the 
patient  which  was  necessary  to  enable 
him  to  prescribe  or  act  for  the  patient." 
Most  of  the  states  in  the  Union,  if  not  all, 
have  similar  statutory  provisions.  It  is 
to  be  observed  that  the  plaintiff  upon 
her  direct  examination  merely  described  her 
injury,  and  told  of  her  treatment  by  Drs. 
Brethour  and  Buchen.  Upon  cross-exam- 
ination she  admitted  that  Dr.  McGrath  had 
also  attended  her  as  her  physician,  and  had 
treated  her  for  the  injury  complained  of: 
but  she  did  not  assume  to  detail  any  con- 
versation had  with  Dr.  McGrath,  or  to  tell 
of  the  character  or  extent  of  the  treatment 
which  he  gave  her.  Of  course,  if  the  pa- 
tient calls  the  physician  as  a  witness  to 
testify,  he  thereby  expressly  consents  to  the 
proceeding,  or  if  he  sits  by  and  fails  to  ob- 
ject, he  tacitly  consents  that  the  physician 
may  testify.  Furthermore,  it  has  been  held 
that  where  the  patient  directly  attacks  the 
physician,  as  by  an  action  for  damages  for 
malpractice,  he  abandons  the  protection 
given  by  the  statute,  for  he  thereby  challen- 
ges the  physician  to  disprove  the  patient's 
contention  as  to  the  character  of  his  injury 
or  of  the  physician's  treatment.  Lane  v. 
Boioourt,  128  Ind.  420,  25  Am.  St  Rep. 
442/27  N.  E.  1111.  It  has  also  been  held 
that  where  two  or  more  physicians  are  em- 
ployed at  the  same  time,  with  respect  to 
information  gained  at  the  same  consulta- 
tion, calling  one  of  the  physicians  as  a  wit- 
ness by  the  patient  constitutes  a  waiver  of 
the  statutory  prohibition  as  to  the  other 
or  others  (Morris  ▼.  yew  York,  0.  d  W. 
R.  Co.  148  N.  Y.  88,  51  Am.  St.  Rep. 
675,  42  N.  E.  410),  although  this  doctrine 
is  disputed  by  respectable  authority  (Baw- 
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ter  v.  Cedar  Rapids,  103  Iowa,  599,  72  N. 
W.  790).  Likewise,  it  has  been  held  that, 
where  the  patient  calls  the  physician  as  a 
witness  at  one  trial,  this  constitutes  a  waiv- 
er of  the  privilege  as  to  that  physician  up- 
on a  second  trial  of  the  same  case.  McKin- 
ttey  v.  Grand  Street,  P.  P.  d  F.  R.  Co.  104 
N.  Y.  352,  10  N.  E.  544.  But  this  doctrine 
has  also  been  disputed  in  Burgees  v.  Sims 
Drug  Co.  114  Iowa,  275,  54  L.  R.  A.  364, 
89  Am.  St.  Rep.  359,  86  N.  W.  307,  and 
Oration  v.  Metropolitan  L.  Ins.  Co.  92  N.  Y. 
274,  44  Am.  Rep.  372.  But  so  far  as  our 
investigation  discloses,  no  court  of  last  re- 
sort has  ever  held  that  the  mere  fact  that 
the  patient  testifies  generally  concerning 
his  condition  constitutes  a  waiver  of  the 
privilege  granted  by  the  statute.  In  Marx 
v.  Manhattan  R.  Co.  56  Hun,  575,  10  N. 
Y.  Supp.  150,  the  supreme  court  of  New 
York  held  that,  where  the  patient  assumes 
to  tell  all  that  took  place  between  himself 
and  the  physician,  this  constitutes  a  waiv- 
er of  the  privilege;  and  in  Treanor  v.  Man- 
hattan R.  Co.  21  N.  Y.  Civ.  Proc.  Rep.  364, 
16  N.  Y.  Supp.  536,  decided  by  the  common 
pleas  court  of  New  York  City,  it  was  also 
held  that,  where  the  patient  testifies  with- 
out reservation  as  to  his  injuries  and  their 
effect  upon  him,  this  likewise  constitutes  a 
waiver  of  the  privilege.  But  these  cases 
were  later  disapproved,  and  in  effect  direct- 
ly overruled,  by  the  supreme  court  of  New 
York  in  Fox  v.  Union  Turnp.  Co.  59  App.  Div. 
363,  69  N.  Y.  Supp.  551,  and  Dunkle  v.  Mo- 
A  llister,  70  App.  Div.  273,  74  N.  Y.  Supp. 
902,  and  by  the  court  of  appeals  of  New 
York  in  Morris  v.  Wew  York,  O.  &  W.  R. 
Co.  148  N.  Y.  88,  51  Am.  St  Rep.  675,  42 
N.  E.  410.  In  Bighfill  v.  Missouri  P.  R. 
Co.  93  Mo.  App.  219,  it  is  said  that,  where 
a  patient  goes  on  the  stand  and  testifies  to 
what  his  physician  found  and  said,  he  there- 
by waives  the  privilege  under  the  statute. 
It  may  be  safely  said  that  the  Missouri  ap- 
pellate court  is  now  the  only  court  assert- 
ing the  doctrine  announced  by  it,  and  even 
that  case  can  hardly  be  a  precedent  in  favor 
of  the  contention  of  appellant  here,  for  this 
plaintiff  did  not  assume  to  tell  what  Dr. 
McGrath  had  done  for  her,  or  to  detail  any 
conversations  with  him,  and  her  statement 
that  he  had  been  her  physician  was  not  a 
voluntary  one,  but  was  brought  out  on 
cross-examination. 

It  is  not  the  inherent  incompetency  of 
the  evidence  that  precludes  it  being  given, 
but  it  is  the  fact  that  the  evidence  comes 
from  a  person  who  occupies  a  certain  rela- 
tion of  confidence  to  the  patient,  by  virtue 
of  which  the  statute  says  he  shall  not  dis- 
close his  information  without  the  consent 
of  the  person  from  whom  he  gained  it.    So- 
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far  as  we  are  aware,  the  authorities  are  uni- 
form in  holding  against  this  contention  of 
appellant.  Williams  v.  Johnson,  112  Ind. 
273,  13  N.  E.  872;  Citizens9  Street  R.  Co. 
r.  Shepherd,  30  Ind.  App.  193,  65  N.  £. 
765;  Warsaw  v.  Fisher,  24  Ind.  App.  47. 
55  N.  E.  42;  Qreen  v.  Nebagamain,  113 
Wis.  508,  89  N.  W.  520;  McConnell  ▼. 
Osage,  80  Iowa,  293,  8L.R.A.  778,  45  N. 
W.  550;  Baxter  y.  Cedar  Rapids,  103  Iowa, 
500,  72  N.  W.  790;  Burgess  v.  Sims  Drug 


Co.  114  Iowa,  275,  54  L.  R.  A.  364,  89  Am. 
St.  Rep.  359,  86  N.  W.  307 ;  Butler  v.  Man- 
hattan R.  Co.  30  Abb.  N.  C.  78,  23  N.  Y. 
Supp.  163,  Affirmed  in  143  N.  Y.  630,  37  N. 
E.  826;  Mellor  v.  Missouri  P.  R.  Co.  105 
Mo.  455,  10  L.  R.  A.  36,  16  S.  W.  849. 
The  judgment  and  order  are  affirmed. 

Brantly,  Ch.  J.,  and  Milburn,  J.,  con- 
cur. 


NEW  HAMPSHIRE  SUPREME  COURT. 


Maurice  J.  STEVENS 
v. 
UNITED  GAS  &  ELECTRIC  COMPANY. 

(73  N.  H.  159.) 

1.  Before  a  nonsuit  can  be  entered  or  a 
verdict  directed  agralnst  one  sains;  to 
recover  daniagres  for  personal  Inju- 
ries alleged  to  have  been  caused  by  another's 
negligence,  on  the  ground  that  plaintiff  had 
assumed  the  risk  of  Injury,  the  fact  of  actual 
or  constructive  knowledge  of  the  danger  on 
the  part  of  plaintiff  must  appear,  either  di- 
rectly or  by  necessary  inferences,  from  the 
evidence  that  the  uniform  experience  of  men 
after  the  evidence  has  received  a  construction 
most  favorable  to  plaintiff. 

2.  The  eonrt  cannot  determine,  as 
matter  of  law,  whether  or  not  a  per- 
son who  Is  a  bo  at  to  sro  near  electric 
ligrht  wires  which  are  defectively  insulated 
in  the  daytime  Is  chargeable  with  knowledge 
that  they  may  be  charged  and  dangerous,  so 
as  to  have  assumed  the  risk  of  Injury  there- 
from. 

3.  An  electric  ligrlit  company,  knowing 
that  employees  of  an  independent 
contractor  enjrasjred  upon  work:  for  it 
are  to  he  employed  upon  a  staffing; 
in  close  proximity  to  defectively  insulated 
wires  which  sometimes  carry  a  dangerous 
current  is  bound  to  use  at  least  ordinary  care 
to  protect  them  from  harm  which  may  result 
therefrom,  since  It  owes  them  the  same  duty 
which  It  owes  to  those  who  come  upon  the 
property  by  its  invitation. 

4.  An  electric  ligrht  company  cannot 
escape  liability  for  injuries  to  em- 
ployees of  an  Independent  contract- 
or doing  work  for  it  because  of  contract 
with  defectively  Insulated  wires  carrying  a 
dangerous  current,  merely  because  the  work 
could  be  done  without  exposing  them  to  such 
danger,  where  such  exposure  might  reason- 
ably have  been  apprehended  from  the  usual 
method  of  doing  the  work  contracted  for. 


5.  The  fact  that  an  independent  con- 
tractor engraved  upon  work  for  an 
electric  ligrhtlng;  company  erects  a 
staffing;  so  near  to  defectively  Insu- 
lated wires  as  to  be  dangerous  to  employ- 
ees does  not  absolve  the  company  owning  the 
wires  from  the  duty  of  exercising  care  to  pre- 
vent the  employees  from  being  harmed  there- 
by. 

G.  That  an  Independent  contractor  en- 
gragred  in  work  for  an  electric  com- 
pany knows  of  the  hidden  dangrer  of 

defectively  insulated  wires  with  which  the 
employees  are  likely  to  come  In  contact  does 
not  absolve  the  company  owning  the  wires 
from  the  duty  of  using  care  to  protect  the 
employees  from  such  danger,  since  the  duty 
to  have  the  premises  safe  Is  nondelegable. 
T.  The  mere  fact  that  an  employee 
chose  what  proved  to  he  a  dangerous 
situation  for  doing:  work  which  might 
have  been  safely  done  at  other  points  is 
merely  evidence  for  the  consideration  of  the 
jury  upon  the  question  of  his  care  In  view  of 
hte  actual  or  constructive  knowledge  of  the 
situation. 

8.  That  a  person  injured  througrh  the 
allegred  negrligrence  of  another  was 
in  the  exercise  of  due  care  may  be  in- 
ferred from  all  the  circumstances  attending 
the  accident,  and  from  the  lack  of  evidence 
indicating  carelessness  on  his  part. 

O.  That  an  employee  working;  upon  a 
staffing;  in  dansrerous  proximity  to 
defectively  Insulated  wires  carrying  a 
dangerous  current  came  in  contact  with  the 
wires  as  the  result  of  a  fall  not  due  to  the 
fault  of  the  one  maintaining  them,  does  not 
render  the  fall  an  Independent  cause  of  acci- 
dent, so  as  to  relieve  the  latter  from  liability, 
If  accidents  of  that  character  were  reasonably 
to  be  apprehended  from  the  situation  the 
men  were  in,  and  the  character  of  work  they 
were  doing. 

(Young,  J.,  dissents.) 
(February  7,  1005.) 


Not*. — As  to  liability  to  employees  of  inde- 
pendent contractor  for  unsafe  place  to  work,  see 
also,  in  this  series,  Bright  v.  Barnett  ft  R.  Co. 
26  L.  R.  A.  524,  and  note.    . 

As  to  liability  of  employer  for  injuries  occur- 
ring in  performance  of  work  by  independent  con- 
tractor where  employer's  own  act  is  the  prox- 
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lmate  cause  of  the  injury,  see  Louisville  ft  N. 
R.  Co.  v.  Tow,  66  L.  R.  A.  941. 

As  to  liability  of  employer  for  acts  of  Inde- 
pendent contractor  where  Injuries  result  from 
nonperformance  of  absolute  duties  of  employ- 
er, see  Anderson  v.  Fleming,  66  L.  R.  A.  119. 
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TRANSFER  by  the  Superior  Court  for 
Stafford  County  for  the  opinion  of  the 
Supreme  Court  after  verdict  in  plaintiff's 
favor  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence. 
Judgment  on  the  verdict. 

There  was  evidence  tending  to  show  that 
defendant  had  contracted  with  Mr.  Frost 
for  the  construction  of  a  power  house  upon 
its  property.  In  the  performance  of  the 
work  he  erected  a  staging  outside  the  wall, 
which,  at  the  time  of  the  accident,  was 
about  17  feet  from  the  ground.  The  stag- 
ing extended  around  the  building,  and  was 
5  feet  wide.  At  the  northeast  corner  of  the 
building  the  staging  approached  within  a 
few  inches  of  wires  erected  and  maintained 
by  defendant,  which  at  times  carried  a  cur- 
rent of  3,120  volts.  The  insulation  of  the 
wirefe  had  become  defective  Plaintiff  un- 
dertook to  aid  in  lifting  some  lumber  for 
use  about  the  work,  and  stood  upon  the 
staging  near  these  wires,  taking  the  lumber 
as  it  was  passed  np  from  below  and  passing 
it  on  toward  the  point  where  needed.  While 
so  engaged  he  came  in  contact  with  the 
wires  and  fell  to  the  ground,  receiving  in- 
juries  for  which  the  suit  was  brought. 

The  circumstances  of  the  fall,  so  far  as 
disclosed  by  the  evidence,  sufficiently  appear 
in  the  opinion. 

Messrs.  James  A.  Edgerly,  George  E. 
Cochrane,  Walter  W.  Scott,  and  Wil- 
liam S.  Mathews  for  plaintiff. 

Messrs.  Orvill©  D.  Baker,  John  Kivel, 
and  Leslie  P.  Snow,  for  defendant: 

This  case  is  governed  by  Murphy  v.  Grand 
Trunk  R.  Co.  73  N.  H.  18,  68  Atl.  835. 

The  law  charged  plaintiff,  not  only  with 
all  the  knowledge  he  had  in  respect  to  the 
danger  of  the  situation,  but  also  with  all 
the  knowledge  he  would  have  had  if  he  had 
used  ordinary  care.     ' 

Ibid.;  O'Hare  v.  Cocheco  Mfg.  Co.  71  N. 
H.  108,  93  Am.  St.  Rep.  499,  51  Atl.  257; 
Robinska  v.  Lyman  Mills,  174  Mass.  432, 
75  Am.  St.  Rep.  364,  54  N.  E.  873;  Gaudet 
v.  Stansfield,  182  Mass.  453,  65  N>  E.  850; 
Collins  v.  LacOnia  Car  Co.  68  N.  H.  196,  38 
Atl.  1047. 

.  The  doctrine  of  assumption  of  risk  may 
apply  to  a  relation  outside  that  of  master 
and  servant,  as,  lor  instance,  to  a  case 
where  the  plaintiff  received  injury  as  a  re- 
sult of  remaining  in  the  presence  of  an 
obvious  danger  on  the  land  of  a  defendant 
owner. 

:  Thomas  v.  Quartermaxne,  L.  R,  18  Q.  B. 
Div,  685;  Miner  v.  Connecticut  Ryver  R.  Co. 
j%$  Mass.  S98,  26  N.  E.  994;  Mellor  v.  Mer- 
chant^ Mfg.  Co.  160  Mass.  364,  5  L.  R.  A. 
792,  23  N.  E.  100. 

There  is  no  duty  on  the  part  of  a  master 
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to  warn  his  servant  as  to  danger  in  using 
premises  or  machinery  of  which  he  either 
knows  or  ought  to  know. 

Dene  v.  Arnold  Print  Works,  181  Mass. 
560,  64  N.  E.  203;  Stuart  v.  West  End 
Street  R.  Co.  163  Mass.  393,  40  N.  E.  180; 
Ooodnoxo  v.  Walpole  Emery  Mills,  146 
Mass.  267,  15  N.  E.  576;  Ciriack  v.  Mer- 
chants' Woolen  Co.  146  Mass.  190,  4  Am. 
St.  Rep.  307,  15  N.  E.  579;  Crowley  v.  Pacific 
Mills,  148  Mass.  230,  19  N.  E.  344;  Ruch- 
insky  v.  French,  168  Mass.  70,  46  N.  E. 
417;  Collins  v.  Laconia  Car  Co.  68  N.  H. 
196,  38  Atl.  1047;  O'Hare  v.  Cocheco  Mfg. 
Co.  71  N.  H.  104,  93  Am.  St.  Rep.  499, 
51  Atl.  257;  St.  Jean  v.  Tolles,  72  N.  H. 
587,  58  Atl.  506;  Mellor  v.  Merchants9  Mfg. 
Co.  150  Mass.  303,  5  L.  R.  A.  792,  23  N. 
E.  100;  Miner  v.  Connecticut  River  R.  Co. 
153  Mass.  402,  26  N.  E.  994;  Fitzgerald  v. 
Connecticut  River  Paper  Co.  155  Mass.  158, 
31  Am.  St.  Rep.  537,  29  N.  E.  464;  O'Maley 
v.  South  Boston  Gas  Light  Co.  158  Mass. 
135,  47  L.  R.  A.  161,  32  N.  E.  1119. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

One  ground  of  defense  is  that  the  plaintiff 
assumed  the  danger  of  coming  in  contact 
with  the  defectively  insulated  wires,  charged 
with  a  high  voltage  of  electricity,  while 
he  was  engaged  in  his  work  near  the  north- 
east corner  of  the  building;  that,  if  he  did 
assume  that  danger  as  a  .matter  of  law, 
it  is  unnecessary,  and  perhaps  illogical,  to 
inquire  whether  the  defendant  was  negligent 
in  maintaining  at  that  point  at  the  time  of 
the  accident  the  wires  so  charged  with 
electricity,  or  whether  the  plaintiff  was  in 
the  exercise  of  due  care.  It  may  be  con- 
ceded that,  if  the  plaintiff  knew  and  appre- 
ciated the  danger  of  his  situation,  or,  in 
the  absence  of  actual  affirmative  knowledge 
upon  that  subject,  if  the  ordinarily  pru- 
dent man  would  have  had  such  knowledge, 
he  cannot  recover,  however  reprehensible  the 
defendant's  conduct  may  have  been,  and 
however  careful  he  may  have  been  under 
the  circumstances.  It  is  the  general  rule 
that  everyone  who  voluntarily  takes  a  par- 
ticular position  assumes  the  risk  of  all  dan- 
ger incident  to  remaining  there,  of  which  he 
either  knows,  or  would  know  if  he  used  or- 
dinary care.  Miner  v.  Connecticut  River 
R,  Co.  153  Mass.  398,  26  N.  E.  994.  By 
this  is  only  intended  that  he  assumed  the 
risk  of  all  dangers  of  the  situation  that 
are  apparent  to  his  observation,  for  he  does 
not  assume  a  risk  when  for  any  reason  he 
could  not  be  expected  to  apprehend  it. 
Demars  v.  Glen  Mfg.  Co.  67  N.  H.  404,  406, 
40  Atl.  902.  The'defendant  claims  that  the 
principles  of  law  thus  expressed  in  general 
language  are  applicable  to  the  facts  of  this 
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ease,  and  establish  the  proposition  that  the 
plaintiff  voluntarily  and  knowingly  incurred 
the  risk  of  coming  in  contact  with  the 
charged  wires  while  working  near  them.  In 
this  view,  the  manner  in  which  the  acci- 
dent occurred,  or  the  degree  of  care  exer- 
cised by  either  the  defendant  or  by  the 
plaintiff,  is  immaterial.  Thomas  v.  Quar- 
termaine,  L.  R.  18  Q.  B.  Div.  685;  Fitz- 
gerald v.  Connecticut  River  Paper  Co.  155 
Mass.  155,  158,  31  Am.  St.  Rep.  537,  20 
N.  E.  464.  In  short,  the  doctrine  in- 
voked is  the  one  often  expressed  or  indicated 
by  the  maxim,  Volenti  non  fit  injuria. 
But  when  this  defense  is  urged  as  a  ground 
for  a  nonsuit  or  for  a  verdict  for  the  de- 
fendant, as  it  is  in  this  case,  it  must  appear 
that  reasonable  men,  acting  as  the  triers  of 
the  fact,  would  find,  without  any  reasonable 
probability  of  differing  in  their  views,  either 
that  the  plaintiff  knew  and  appreciated  the 
danger,  or  that  ordinarily  prudent  men, 
under  the  same  circumstances,  would  readily 
acquire  such  knowledge  and  appreciation. 
The  fact  of  actual  or  constructive  knowledge 
on  the  part  of  the  plaintiff  must  appear, 
either  directly  or  by  necessary  inference 
from  the  evidence  and  the  uniform"  expe- 
rience of  men,  before  the  court  can  order  a 
nonsuit  or  direct  a  verdict  upon  this  ground. 
And  this  result  must  follow  after  the  evi- 
dence has  received  a  construction  most  fa- 
vorable to  the  plaintiff.  Hardy  v.  Boston  <£ 
M.  R.  Co.  68  N.  H.  523,  536,  41  Atl.  179. 
The  essential  question,  therefore,  upon  this 
branch  of  the  case,  is  whether  the  evidence 
warranted  the  jury  in  finding  that  the 
plaintiff  did  not  assume  the  risk. 

The  plaintiff,  who  was  about  twenty  years 
old,  was  an  ordinary  laborer  about  the 
building.  He  had  had  but  little  experience 
with  the  practical  operation  of  electricity. 
It  appeared  that  he  had  for  a  short  time  run 
a  saw  'propelled  by  electricity  for  sawing 
wood,  and  that  he  had  then  been  told  not  to 
touch  the  wires.  He  understood  that  the 
wires  near  where  he  was  at  work  were 
used  to  transmit  electricity  for  lighting  pur- 
poses; he  knew  that  the  insulation  was 
worn  off  from  them  and  was  hanging  down 
in  places,  and  that  a  live  wh*  was  danger- 
ous; but  he  did  not  know  whether  the  cur- 
rent was  on  that  morning  or  not,  or  whether 
the  wires  were  then  dangerous  to  touch 
or  not.  He  had  received  no  instructions 
upon  these  points.  Did  he  have,  or  is  he 
chargeable  with  having,  such  information 
in  regard  to  the  actual  danger  he  encoun- 
tered as  would  preclude  the  inference,  as  a 
reasonable  deduction,  that  he  did  not  volun- 
tarily or  willingly  assent  to  the  risk  occa- 
sioned by  the  high  voltage  of  electricity 
upon  the  wires  at  the  time  of  the  accident? 
Could  reasonable  me"n  honestly  entertain 
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that  opinion?  It  is  to  be  observed  that  the 
accident  occurred  between  half-past  8  and 
9  o'clock  in  the  morning.  There  is  no  evi- 
dence that  these  wires  were  used  for  any 
other  purpose  than  that  of  furnishing  light, 
or  that  the  plaintiff  had  any  reason  to  sup- 
pose that  they  served  any  other  purpose. 
Nor  can  the  court  say  that  it  is  a  general 
custom  for  electric  lighting  companies  to 
keep  their  wires  fully  charged  in  the  day- 
time, so  that  no  prudent  man  could  work 
near  such  wires  in  the  daytime  without 
knowing  of  and  appreciating  the  fact  that 
they  might  be  charged.  As  a  matter  of 
fact,  it  does  not  appear  that  the  defend- 
ant Was  in  the  habit  of  keeping  the  current 
on  during  the  daytime,  nor  does  it  appear 
for  what  purpose  it  was  on  at  the  time  of 
the  accident.  The  plaintiff  had  no  knowl- 
edge that  the  defendant  was  operating  its 
line,  or  that  there  was  any  occasion  for 
operating  it,  at  9  o'clock  in  the  morning. 
He  testified  that  he  did  not  know  that  at 
that  time  it  was  dangerous.  Whether  a 
prudent  man  might  be  justified  in  believing 
that  the  current  was  not  on,  under  the 
circumstances,  is  a  question  which  may  be 
open  to  reasonable  doubt,  and  which  there- 
fore cannot  be  determined  by  the  court. 

But  it  is  urged  that  the  plaintiff  knew 
that  the  current  was  liable  to  be  on,  and 
that,  as  he  could  not  know  as  a  fact  whether 
it  was,  or  not,  without  coming  in  contact 
with  the  wires,  he  is  chargeable  with  knowl- 
edge that  it  was  on.  This  amounts  to  say- 
ing that  a  person  is  charged  with  knowledge 
of  a  danger  which  may  or  may  not  exist, 
although  the  apparent  probabilities  are  that 
it  does  not  exist;  that  he  acts  at  his  peril 
when  his  movements  are  governed  by  what 
is  probable  rather  than  by  what  is  possible.  ' 
Some  reasonable  men  in  the  plaintiff's  sit- 
uation might  say  it  was  very  probable  that 
the  current  would  not  be  on  at  that  hour, 
although  there  was  a  possibility  that  it 
might  be.  Other  reasonable  men  might  en- 
tertain the  opposite  view.  To  say,  as  a 
matter  of  law,  that  the  plaintiff,  under 
such  circumstances,  could  only  justify  his 
conduct  by  adopting  the  absolutely  safe 
course,  would  be  to  hold  that  reasonable 
men  would  never  act  in  such  a  situation 
upon  probable  and  reasonable  deductions. 
It  it  is  certain  that,  if  the  plaintiff  had  re- 
fused to  work  near  the  wires  because  there 
was  a  possibility  that  they  were  charged, 
he  would  not  have  been  injured.  The  per- 
fectly safe  course  was  for  him  to  keep  away 
from  the  wires,  but  that  does  not  prove 
that  he  is  chargeable  with  knowledge  of 
the  dangerous  condition  of  the  wires,  and 
appreciated  the  actual  situation,  or  that  he 
assumed  the  risk,  if  reasonable  men,  acting 
upon    the    probabilities,    might    have    con- 
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eluded  that  the  current  was  off.  This  pre- 
sents a  question  of  fact  determinable  by 
the  jury.  The  plaintiff  did  not  assume 
the  risk  as  a  .matter  of  law,  and  it  was 
therefore  competent  for  the  jury  to  find  that 
he  did  not  assume  it  as  a  matter  of  fact. 

This  result  leads  logically  to  the  inquiry 
whether  the  defendant  was  guilty  of  a 
breach  of  its  duty  to  the  plaintiff  at  the 
time  of  the  accident;  that  is,  whether  the 
evidence  warranted  the  jury  in  finding  that 
it  was.  If  the  plaintiff  assumed  the  risk 
of  coming  in  contact  with  the  charged  and 
uninsulated  wires,  the  defendant  was  not 
culpably  negligent,  as  to  the  plaintiff,  in 
maintaining  its  wires  in  that  condition  of 
danger;  otherwise  it  may  have  been.  In 
considering  this  question,  it  is  important 
to  have  a  clear  idea  of  the  defendant's 
act,  which  it  is  claimed,  and  which  the  jury 
may  have  found,  constituted  a  breach  of 
its  legal  duty  to  the  plaintiff.  The  mere 
fact  that  the  wires  were  in  close  proximity 
to  the  staging  upon  which  the  plaintiff  was 
rightfully  standing  is  liable  to  divert  atten- 
tion from  the  essential  act  on  the  defend- 
ant's part  which  is  the  basis  of  the  plain- 
tiff's case.  The  wires,  when  in  a  normal 
condition,  or  when  not  used  for  the  trans- 
mission of  electricity,  were  harmless.  It 
was  only  when  they  were  charged  with  a 
certain  voltage  of  that  imponderable,  silent, 
and  hidden  force  that  the  situation  of  one 
near  them  became  perilous,  and  especially 
so  when  the  insulation  was  imperfect.  The 
alleged  negligence  of  the  defendant  consisted 
in  maintaining  or  sending  or  having  upon 
the  wires  not  properly  insulated  at  the  time 
of  the  accident  a  current  of  electricity  suf- 
ficient in  intensity  to  cause  serious  physi- 
cal injury  to  one  merely  touching  them  or 
standing  in  close  proximity  to  them.  The 
result  to  be  apprehended  from  such  a  state 
of  facts  was  known  to  the  defendant's 
agents,  and  to  some  extent  to  the  plaintiff. 
The  defendant  was  therefore  chargeable  with 
knowledge  that  a  man  at  work  on  the  stag- 
ing, who  should  for  any  reason  touch  the 
uncovered  wires,  would  receive  severe  and 
perhaps  fatal  injuries  from  the  transmission 
of  the  electric  current  through  his  body. 
From  this  knowledge  of  the  situation,  a 
legal  duty  was  imposed  upon  the  defend- 
ant toward  one  so  exposed  upon  its  invita- 
tion to  use  at  least  ordinary  care  to  pro- 
tect him  from  such  harm.  Pollock,  Torts. 
490;  True  v.  Meredith  Creamery,  72  N.  H. 
154,  156,  55  Atl.  803 ;  Heaven  v.  Pender,  L. 
R.  11  Q.  B.  Div.  503,  510,  511.  The  ques- 
tion therefore  arises  whether  it  performed 
that  duty. 

But  it  is  claimed  that  the  defendant  did 
not  know,  and  is  not  chargeable  with  knowl- 
edge, that  the  contractor,  who  had  the  en- 
70  L.  R.  A. 


tire  charge  of  constructing  the  building, 
would  build  an  outside  staging  5  feet  in 
width,  extending  at  the  northeast  corner 
to  within  2  or  3  inches  of  its  wires;  that 
such  an  appliance  in  erecting  such  a  build- 
ing is  unnecessary,  since  the  men  could 
work  as  well  from  an  inside  staging;  that 
the  premises  it  furnished  to  the  contractor, 
or  the  work  it  authorized  him  to  do,  did  not 
necessarily  involve  the  danger  of  personal 
injury  from  an  electric  shock ;  that,  if  there 
was  negligence  in  the  way  the  work  was 
being  done,  it  was  the  negligence  of  the  con- 
tractor, for  which  it  is  not  liable.  This 
argument  seems  to  be  based  upon  the  as- 
sumption that,  as  a  matter  of  law,  if  it 
was  possible  for  the  contractor  to  erect 
the  building  without  the  use  of  outside 
stagings,  or  without  exposing  the  laborers  to 
the  liability  of  coming  in  contact  with  its 
wires,  it  is  not  liable  in  this  action.  There 
is  no  evidence  of  the  terms  of  the  contract. 
The  case  was  tried  upon  the  mutual  under- 
standing that  the  man  who  had  charge  of 
the  work  was  an  independent  contractor. 
It  does  not  appear  that  the  defendant  im- 
posed any  conditions  upon  him  with  refer- 
ence to  its  electric  line.  But  in  general, 
whether  a  dangerous  situation  will  arise,  as 
a  matter  of  strict  necessity,  from  the  work 
which  the  contractor  engages  to  do,  is  not 
the  test  by  which  to  determine  the  landown- 
er's liability  therefor.  The  correct  princi- 
ple is  that  the  landowner  is  responsible 
to  invitees  upon  the  premises  who  suffer  in- 
juries from  a  nuisance  created  on  his  land, 
when  that  result  was  reasonably  to  be  ap- 
prehended from  the  usual  and  ordinary 
method  of  doing  the  work  contracted  for. 
In  Thomas  v.  Harrington,  72  N.  H.  45,  65 
L.  R.  A.  742,  54  Atl.  285,  the  contractor 
agreed,  among  other  things,  to  put  in  a 
water  pipe  to  connect  with  a  water  main 
in  the  highway,  and  it  was  there  said: 
"That  the  parties  had  in  mind  the  excava- 
tion of  a  ditch  in  the  highway  is  not  open  to 
doubt,  upon  a  reasonable  construction  of 
the  contract.  It  was  a  necessary  and  anti- 
cipated part  of  the  work  which  the  defend- 
ants employed  McFadden  to  do.  ...  In 
such  a  case,  one  cannot  avoid  responsibility 
for  the  consequences  naturally  to  be  appre- 
hended in  the  course  of  the  performance  of 
the  work  by  employing  another  to  do  the 
work  as  an  independent  contractor."  If, 
upon  a  reasonable  construction  of  the  con- 
tract under  which  the  defendant  employed 
the  contractor  to  build  a  brick  block  of 
the  character  of  the  one  actually  in  part 
constructed,  the  parties  intended  and  under- 
stood that  an  outside  staging  5  feet  in 
width  was  to  be  built,  the  defendant  has 
no  ground  for  insisting  that  it  did  not 
authorize,  as  a  reasonably  necessary  part 
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of  the  work,  the  erection  of  such  a  staging. 
Samuel  v.  Novak,  99  Md.  558,  58  Atl.  10. 
That  an  outside  staging  of  that  width  is  a 
convenient  means  employed  in  erecting  a 
brick  structure  is  a  matter  of  common 
knowledge,  which  sufficiently  justifies  the 
inference  that  the  defendant  understood  that 
it  would  be  employed  by  its  contractor  in 
-erecting  its  new  power  house.  The  fact  of 
danger  necessarily  inherent  in  the  work  does 
not  fix  the  limit  of  the  employer's  liability 
for  resulting  injuries;  in  other  words,  it  af- 
fords no  excuse  for  him  to  show  that  it  was 
possible  for  the  contractor  to  do  the  work  in 
a  safer  manner,  if  the  method  adopted  was 
contemplated  by  or  known  to  him,  upon  a 
reasonable  construction  of  the  contract. 
Norwalk  Gaslight  Co.  v.  Norwalk,  63  Conn. 
495,  520,  527,  28  Atl.  32;  Cooley,  Torts, 
547.  The  fact  that  in  this  case  it  was 
possible  to  construct  the  walls  of  the  power 
house  without  the  aid  of  an  outside  staging, 
•or  to  adopt  some  other  arrangement  that 
would  prevent  the  laborers  from  getting  in 
close  proximity  to  the  electric  wires,  does 
not  alone  absolve  the  defendant  from  lia- 
bility, since  it  was  competent  for  the  jury 
to  find  that  the  use  of  an  outside  staging, 
5  feet  in  width,  around  the  building,  was  a 
reasonable  and  usual  means  for  the  con- 
struction of  brick  buildings,  and  that  the 
defendant  presumably  understood  such  a 
staging  would  be  used  by  its  contractor, 
in  the  absence  of  any  special  contractual 
provision  to  the  contrary.  Moreover,  thi* 
inference  is  strengthened  by  the  fact  that 
the  wires  at  the  corner  in  question  were 
both  upon  the  outside  arm  of  the  pole,  or  on 
the  street  side  of  the  pole,  which  had  some 
tendency  to  show  that  the  defendant  had 
moved  them  to  that  position  to  give  room 
for  the  staging,  and  therefore  that  it  had 
actual  knowledge  of  the  proposed  structure 
<m  the  outside  of  the  building.  It  is  also 
probable,  from  the  fact  that  the  building 
had  been  in  process  of  erection  for  some 
weeks,  and  outside  stagings  had  been  built 
-as  the  work  progressed,  that  the  defendant, 
through  its  proper  agents,  knew  that  the 
staging  in  question  had  been  built,  and  that 
the  men  were  at  work  upon  it  near  its  line 
of  wires.  This  is  a  practical  ratification, 
equivalent  to  a  prior  authorization,  of  the 
contractor's  act  of  building  the  staging. 
Upon  any  view  of  the  evidence,  it  was  com- 
petent for  the  jury  to  find  that  it  had  such 
"knowledge,  and  hence  that  it  authorized  the 
^construction  of  the  staging  upon  its  prem- 
ises, which,  in  connection  with  the  wires, 
when  charged,  constituted  a  concealed  dan- 
ger to  men  working  in  that  place.  Bran- 
nock  v.  Elmore,  114  Mo.  55,  63,  21  S.  W. 
451. 

The  defendant's  argument  upon  this  point 
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also  proceeds  upon  the  assumption  that  the 
contractor  had  full  knowledge  of  the  dan- 
ger to  be  apprehended  from  constructing 
and  using  an  outside  staging  at  the  north- 
east corner;  and  the  conclusion  of  law  is 
predicated  upon  it  that  the  plaintiff's  inju- 
ry, if  the  legal  result  of  anyone's  negligence 
was  alone  due  to  the  negligence  of  the  con- 
tractor. If  it  is  conceded  that  this  as- 
sumption of  fact  is  correct,  it  does  not  fol- 
low that  the  defendant  owed  no  duty  to 
the  plaintiff  with  reference  to  the  condition 
of  the  premises  which  it  suffered  to  exist. 
The  plaintiff  was  not  a  trespasser  or  a 
mere  licensee  in  his  relation  to  the  defend- 
ant. He  was  not  there  upon  his  own  busi- 
ness alone  or  for  personal  pleasure.  He 
was  there  at  the  request  of  the  defendant, 
and  for  the  benefit  and  advantage  of  the 
defendant.  Plummer  v.  Dill,  156  Mass.  426, 
32  Am.  St.  Rep.  463,  31  N.  £.  128.  The 
fact  that  he  was  a  servant  of  the  con- 
tractor in  the  performance  of  the  work  did 
not  relieve  the  defendant  from  the  per- 
formance of  any  duty  it  owed  him  as  an  in- 
vitee. There  is  no  necessary  inconsistency 
in  holding  that,  with  reference  to  the  con- 
tractor, he  was  in  a  legal  sense  his  serv- 
ant, and  with  reference  to  the  defendant  he 
was  its  invitee.  Presumably  he  was  a  rea- 
sonably intelligent  and  prudent  man  for  the 
work  he  was  employed  to  do.  There  is  no 
evidence  to  the  contrary.  To  say  the  least, 
he  was  such  a  man  as  the  defendant  author- 
ized by  the  contract  to  come  upon  its  prem- 
ises for  the  purpose  of  working  upon  the 
staging.  A  simple  warning  to  him  of  the 
concealed  danger  incident  to  his  work  near 
the  charged  wires  would  have  doubtless  pre- 
vented the  accident.  Whether,  if  he  had 
been  an  imbecile,  the  defendant  would  have 
had  the  right,  as  against  the  contractor,  to 
exclude  him  from  the  premises,  is  a  question 
that  need  not  now  be  considered.  Perhaps 
in  such  a  case  it  would  be  unreasonable 
to  hold  that  he  was  the  defendant's  invitee. 
"Roundly  stated,"  the  rule  is  "that  the 
relation  of  master  and  servant  does  not 
subsist  between  the  proprietor  and  the  serv- 
ant of  the  contractor;  and  therefore  those 
obligations  which  the  law  imposes  upon  the 
master  for  the  protection  of  one  injured 
while  in  his  service  do  not  rest  upon  the 
proprietor,  but  upon  the  contractor.  On 
the  other  hand,  the  servant  of  the  contractor 
must  be  deemed  to  be  upon  the  premises 
of  the  proprietor  by  his  invitation,  express 
or  implied;  and  therefore  he  owes  him  the 
name  duty  of  guarding  him  against  the  con- 
sequences of  hidden  dangers  on  the  prem- 
ises that  a  proprietor  would  in  any  case 
owe  to  a  guest,  a  customer,  or  other  per- 
son coming  by  invitation  upon  his  prem- 
ises."    1  Thomp.  Neg.  §  680.    The  same  au- 
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thor  also  says  (§  970) :  "It  is  not  neces- 
sary to  suggest  that,  where  a  proprietor 
engages  #  an  independent  contractor  to  do 
work  upon  his  premises,  the  contractor, 
while  executing  the  work,  will  be  there  in 
pursuance  of  the  invitation  of  the  propri- 
etor, and  the  proprietor  will  ...  be 
under  the  duty  of  exercising  ordinary  or 
reasonable  care  to  the  end  of  promoting  his 
safety.  In  almost  every  such  case  there  is 
the  further  implication  .that,  if  the  con- 
tractor brings  third  persons,  his  own  em- 
ployees, his  partners,  or  assistants,  to  as- 
sist him  in  executing  the  contract,  such 
persons  are  presumably  upon  the  premises 
by  the  invitation  of  the  owner,  and  he  owes 
to  them  the  same  measure  of  care,  to  the 
end  of  promoting  their  safety,  that  he  owes 
to  the  contractor  himself;  and  this,  al- 
though no  contractual  relation  exists  be- 
tween the  proprietor  and  them."  See  also 
Covghtrif  v.  Oleic  Woolen  Co.  56  N.  Y. 
124,  15  Am.  Rep.  387;  John  Spry  Lumber 
Co.  v.  Duggan,  80  111.  App.  394,  398;  John- 
son v.  Spear,  76  Mich.  139,  143,  15  Am.  St. 
Rep.  298,  42  N.  W.  1092;  Brannock  v.  El- 
more, 114  Mo.  55,  21  S.  W.  451;  Holmes 
v.  North  Eastern  R.  Co.  L.  R.  4  Exch.  254; 
Beach,  Contrib.  Neg.  §  51. 

If  the  defendant  had  actually  employed 
the  plaintiff  to  work  upon  the  staging  it 
authorized  to  be  built  around  its  building, 
in  the  absence  of  an  assumption  of  the  risk 
by  the  plaintiff  it  would  have  been  its  duty 
to  exercise  reasonable  care  in  some  way  to 
protect  him,  while  observing  due  care,  from 
incurring  the  danger  of  coming  in  contact 
with  the  charged  wires.  But  there  is  no 
sound  reason  why  it  is  not  under  a  similar 
legal  obligation  when  the  plaintiff  is  by  im- 
plication its  invitee  instead  of  its  servant. 
Being  its  invitee,  the  plaintiff  had  a  right  to 
rely  upon  the  defendant's  performance  of 
this  duty,  and  to  assume  that  the  defendant 
would  not  expose  him,  while  attending  to  the 
work  of  constructing  its  building,  to  great 
and  serious  dangers  connected  -with  the 
premises,  of  which  he  had  no  knowledge, 
and  of  which  he  was  not  chargeable  with 
knowledge,  but  which  were  well  known  to 
the  defendant.  "Every  man  who  express- 
ly, or  by  implication,  invites  others  to 
come  upon  his  premises  assumes  to  all  who 
accept  the  invitation  the  duty  to  warn 
them  of  any  danger  in  coming,  which  he 
knows  of  or  ought  to  know  of,  and  of 
which  they  are  not  aware.  This  is  a  very 
just  and  very  familiar  principle.,,  Cooley, 
J.,  in  Samuelson  v.  Cleveland  Iron  Min.  Co. 
49  Mich.  164,  170,  43  Am.  Rep.  456,  13  N. 
W.  499;  True  v.  Meredith  Creamery,  72 
N.  H.  154,  156,  55  Atl.  893;  Bright  v. 
Bdrnrtt  *C  /?.  Cc.  88  Wis.  299,  306,  26  L. 
R.  A.  524,  60  N.  W.  418-  Bennett  v.  Louis- 
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ville  &  2V\  R.  Co.  102  U.  S.  577,  26  L.  ed. 
235. 

The  assumed  fact  that  the  contractor 
knew  of  tlio  peculiar  danger  connected 
with  the  plaintiff's  situation  is  immaterial. 
The  duty  imposed  by  law  upon  the  defend- 
ant, as  the  owner  and  occupier  of  the  prem- 
ises, for  the  reasonable  protection  of  it* 
invitee,  is  not  performed  by  an  attempted 
delegation  of  it  to  a  third  party.  It  is  a 
nondelegable  duty  arising  from  the  propri- 
etor's control  of  the  premises  {Woodman  v. 
Metropolitan  R.  Co.  149  Mass.  335,  340,  4 
L.  R.  A.  213,  14  Am.  St.  Rep.  427,  21  N. 
E.  482,  483) ;  and,  "where  the  duty  sought 
to  be  enforced  is  one  imposed  by  law  upon 
the  defendant,  he  cannot  escape  liability 
by  showing  that  he  employed  another,  over 
whom  he  had  no  control,  to  perform  it  for 
him"  (Pittsfield  Cottonwear  Mfg.  Co.  v. 
Pittsfield  Shoe  Co.  71  N.  H.  522,  530,  60 
L.  R.  A.  116,  63  Atl.  807,  809).  "He  may 
bargain  with  the  contractor  that  he  shall 
perform  the  duty,  and  stipulate  for  an 
indemnity  from  him  if  it  is  not  performed, 
but  he  cannot  thereby  relieve  himself  from 
liability  to  those  injured  by  the  failure 
to  perform  it."  Dalton  v.  Angus,  L.  R.  0 
App.  Cas.  740,  829;  Rolfe  v.  Boston  &  M.  R. 
Co.  CO  N.  I?.  476,  45  Atl.  251;  Cabot  v. 
Kingman,  166  Mass.  403,  406,  33  L.  R.  A.  45, 
44  N.  E.  344;  Engel  v.  Eureka  Club,  137  N. 
Y.  100,  104,  33  Am.  St.  Rep.  692,  32  N.  E. 
1052;  1  Shearm.  &  Redf.  Neg.  §  176;  Cooley, 
Toits.  547.  Suppose  the  fact  appeared 
that  Frost  knew  at  the  time  the  contract 
was  made  that  the  defendant  proposed  to 
maintain  upon  the  wires  a  dangerous  cur- 
rent of  electricity;  upon  what  ground  could 
it  be  held  that  the  defendant  was  thereby 
absolved  from  its  duty  of  care  toward  those 
whom  it  in  effect  invited  to  work  upon  its 
premises  in  close  proximity  to  the  point  of 
danger?  Or  suppose  Frost  had  agreed  with 
the  defendant  to  warn  his  men  of  the 
danger,  and  had  failed  to  do  so;  it  is 
plain  that  that  facty  would  afford  the  de- 
fendant no  justification  for  its  failure  to 
perform  its  duty  to  the  plaintiff.  Frost's 
knowledge  is  as  immaterial  upon  the  ques- 
tion of  the  defendant's  performance  of  its 
duty  to  the  plaintiff,  as  it  would  be  if  it 
owed  him  no  duty. 

It  is  said  that  the  relation  existing  be- 
tween the  parties  does  not  differ  from  that 
of  a  landlord  and  his  tenant's  guest  or  sub- 
tenant, where,  by  the  terms  of  the  lease,  the 
tenant  enters  into  full  control  of  the  prem- 
ises. But  if,  in  the  absence  of  an  express 
contract,  the  landlord  is  under  no  obliga- 
tion to  his  tenant,  or  to  one  occupying  the 
premises  in  the  right  of  the  tenant,  to  keep 
them  in  a  proper  sanitary  condition  ( Towns 
v.  Thompson,  68  N.  H.  317,  46  L.  R.  A.  748, 
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44  Atl.  492),  the  attempted  application  of 
that  principle  to  this  case  fails  ( 1 )  because 
the  defendant  did  not  give  the  exclu- 
sive possession  of  the  premises,  including 
its  line  of  wires,  to  the  contractor,  as  to  a 
tenant;  and  (2)  because  the  plaintiff  was 
present,  not  upon  tjie  invitation  of  the  con- 
tractor alone,  and  for  his  benefit  alone, 
but  upon  the  implied  invitation  of  the  de- 
fendant, and  in  the  prosecution  of  its  special 
business.  In  short,  the  defendant's  con- 
tract with  Frost  was  not  a  contract  of  leas- 
ing* by  which  the  latter  acquired  the  ex- 
clusive possession  of  the  premises,  .and  hence 
the  argument  by  analogy  is  clearly  falla- 
cious. See  Looney  v.  McLean,  129  Mass.  33, 
35,  37  Am.  Rep.  295;  Learoyd  v.  Godfrey, 
138  Mass.  315;  Gordon  v.  Cummings,  152 
Mass.  513,  9  L.  R.  A.  640,  23  Am.  St.  Rep. 
846,  25  N.  E.  978;  Phillips  v.  Burlington 
Library  Co.  55  N.  J.  L.  307,  27  Atl.  478. 
In  Mutehey  v.  Methodist  Religious  Boo. 
125  Mass.  487,  the  defendant  employed 
one  Needham  as  an  independent  contractor 
to  paint  the  ceiling  of  its  church;  having  al- 
ready had  a  staging  for  that  purpose  built 
by  other  parties.  By  reason  of  the  defective 
construction  of  the  staging,  the  plaintiff, 
who  was  an  employee  of  the  contractor,  was 
ii* ju red;  and,  in  holding  the  defendant  lia- 
ble) the  court  says  (p.  489)  that  the  society 
"had  accepted  and  used  the  staging,  and 
had  in  effect  invited  and  induced  Needham 
and  Lis  workmen  to  come  upon  it  to  paint 
the  church,  and  was  liable  to  any  of  them 
who  suffered  injury  from  the  dangerous  con- 
dition of  the  staging,  which  was  not  ap- 
parent to  them,  and  which  was  caused  by 
negligence  in  its  construction."  If  it  is  said 
that  in  thai  case  the  defendant  furnished 
the  defective  staging  as  an  appliance  to  be 
used  by  the  contractor's  servants,  while 
in  this  case  the  defendant  furnished  or 
maintained  the  premises  in  a  dangerous 
condition,  it  is  difficult  to  understand  how 
that  difference  in  the  facts  affects  the  legal 
principle  involved.  Whether  the  defendant 
furnishes  the  contractor  with  defective 
tools,  or  induces  him  to  undertake  the 
performance  of  the  work  in  a  dangerous 
place  the  defendant's  liability  for  result- 
ing injuries  to  the  contractor's  servants — 
his  invitees — does  not  depend  on  a  question 
of  mere  terminology.  The  legal  definition 
of  his  duty  would  be  the  same  in  both 
cases.  See  Erickson  v.  St.  Paul  &  D.  R. 
Co.  41  Minn.  500,  5  L.  R.  A.  786,  43  N.  W. 
332.  The  defendant's  employment  of  Frost 
did  not  make  the  latter  a  tenant  of  the 
former,  or  render  the  plaintiff  a  tres- 
passer or  mere  licensee  as  against  the  de- 
fendant. He  was  an  invitee,  and  it  owed  to 
him  the  nondelegable  duty  of  using  rea- 
sonable care  to  protect  him  from  the  con- 
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cealed  danger  occasioned  by  its  maintaining 
upon  its  wires,  near  which  it  invited. him 
to  work,  a  high  voltage  of  electricity.  The 
jury  were  authorized  to  find  from  the  evi- 
dence that  it  did  not  perform  this  duty. 

It  is  further  contended  that,  if  the  defend- 
ant was  negligent  in  the  manner  above 
indicated,  its  negligence  was  not  the  prox- 
imate cause  of  the  plaintiff's  injury,  be- 
cause, according  to  the  defendant's  claim, 
the  evidence  shows  that  for  some  cause,  not 
attributable  to  the  defendant,  the  plaintiff 
was  in  the  act  of  falling  before  his  hands 
came  in  contact  with  the  wires;  and  it  is 
urged  that  this  was  an  independent,  inter- 
vening cause  of  the  accident,  without  which 
the  plaintiff  would  have  sustained  no  injury, 
and  hence  that  it  was  the  proximate  cause 
thereof.  Whether,  upon  the  facts  as  the  de- 
fendant assumes  them  to  be,  this  conclu- 
sion, as  a  matter  of  law*  is  sound,  is  at 
least  open  to  doubt.  But,  unless  the  evi- 
dence reported  shows  that  the  defendant's 
theory  of  the  accident  is  necessarily  true, 
it  is  unnecessary,  upon  the  motion  for  a 
nonsuit,  to  discuss  the  correctness  of  the 
legal  conclusion  submitted.  For  some  rea- 
son, perhaps  due  to  the  effect  of  the  elec- 
trical shock,  the  plaintiff  was  not  able  to 
recall  what  he  did  or  what  occurred  after 
he  reached  the  corner  of  the  building,  some 
feet  distant  from  the  corner  of  the  stag- 
ing. That  there  was  evidence  tending  to 
sustain  the  defendant's  theory  must  be  con- 
ceded, but  there  was  other  evidence  sup- 
porting the  plaintiff's  theory  that  he  was  at- 
tending to  his  proper  work,  and  that  acci- 
dentally his  hands  came  in  contact  with 
the  wires  before  he  began  to  fall;  in  other 
words,  that  in  seeking  to  free  himself 
from  the  wires  he  fell  backward  and  off 
the  easterly  end  of  the  staging,  instead  of 
forward  and  off  the  northerly  side  of  the 
staging,  as  claimed  by  the  defendant.  A 
fellow  workman  testified  that  he  saw  the 
plaintiff  standing  at  the  northeast  corner 
of  the  staging,  looking  down,  apparently 
waiting  for  a  board  to  be  handed  up  to  him ; 
that  the  witness  went  directly  down  the 
runway  on  the  side  of  the  staging,  and 
when  he  reached  the  ground  he  saw  the 
plaintiff  falling  off  the  easterly  end  of  the 
staging,  from  the  position  he  was  occupy- 
ing when  he  last  saw  him.  It  was  compe- 
tent for  the  jury  to  find  that  it  did  not  take 
the  witness  more  than  a  minute  or  two  to 
reach  the  ground  after  he  saw  the  plaintiff 
standing  on  the  staging,  although  he  said  it 
was  "in  the  neighborhood  of  five  minutes*'? 
The  distance  he  walked  and  the  speed  he 
made  going  "right  straight  down  the  run" 
might  be  more  trustworthy  evidence  of  the 
time  it  took  him,  than  his  opinion.  Upon  this 
evidence,  and  the  fact  that  he  was  injured 
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by  the  electrical  current  on  the  adjacent 
wires,  it  was  competent  for  the  jury  to  find 
that  the  plaintiff,  immediately  before  and  up 
to  the  time  of  the  accident,  was  standing  at 
the  northeast  corner  of  the  staffing,  attend- 
ing to  his  work.  Murray  v.  Boston  &  M. 
R.  Co.  72  N.  H.  32,  40,  61  L.  R.  A.  405, 
101  Am.  St.  Rep.  660,  54  Atl.  280.  Miss 
Arnott,  the  only  witness  who  saw  him  when 
his  hands  touched  the  wires,  testified  that 
the  plaintiff  was  near  the  corner  of  the  sta- 
ging; that  the  first  thing  she  saw  "was 
someone  fall  against  the  wires,  throw  out 
their  arms,  and  then  he  fell  to  the  grftund;" 
that  he  fell  off  the  east  end  of  the  staging; 
and  that  his  feet  were  on  the  staging  when 
he  touched  the  wires.  On  cross-examination 
she  testified  that  he  began  to  fall  before  he 
touched  the  wires.  To  say  the  least,  her  tes- 
timony was  somewhat  contradictory.  But 
it  is  apparent  that  he  had  not  lost  his  bal- 
ance before  he  came  in  contact  with  the 
wires.  If  he  had,  his  momentum  would  nat- 
urally have  carried  him  off  the  northerly 
side  of  the  staging  and  forced  the  wires 
out,  whereas  there  was  evidence  that  the 
corner  post  of  the  staging  was  burned  or 
scorched  at  the  time  of  the  accident,  which 
fact  had  some  tendency  to  prove  that  he 
pulled  the  wires  toward  him,  and  that  he 
was  not  falling  at  that  time.  The  act  of 
drawing  back  from  the  points  of  contact 
would  doubtless  be  a  natural  or  instinctive 
movement  to  make  under  such  circumstan- 
ces, if  it  was  possible.  In  this  connection, 
the  fact  that  he  fell  off  the  east  end  of 
the  staging,  though  very  near  the  post,  is 
significant.  Upon  this  state  of  the  evidence, 
it  was  competent  for  the  jury  to  find  that 
the  plaintiff  did  not  lose  his  balance  and 
fall  upon  the  wires,  but  that  he  came  in 
contact  with  them  while  he  had  entire  con- 
trol of  his  person.  The  causal  connection 
between  the  defendant's  negligence  and  the 
plaintifTs  injury,  upon  this  view  of  the  evi- 
dence, is  clearly  established,  or  at  least 
there  was  evidence  sustaining  that  theory, 
which  was  properly  for  the  consideration  of 
the  jury. 

It  is  further  argued  that  the  pontiff 
was  guilty  of  contributory  negligence.  But. 
so  far  as  this  is  based  upon  the  AtMurap- 
tion  that  he  stumbled  over  the  boards,  or 
slipped  on  the  ice  or  snow  on  th<9  board' 
and  fell  onto  the  wires,  it  is  sufficient  to 
say  that  such  is  not  a  necessary  inference 
front  the  rtidence,  and  the  plaintiff  was  not 
oi tiffed  to  negative  the  imputation  of  con- 
tributor}* negligence  based  upon  it.  The 
fart  that  he  chose  this  particular  place 
for  taking  up  the  boards,  which  proved  to 
be  a  dangerous  place,  when  the  work 
could  lwe  been  safely  done  at  other  points 
on  the  stuging,  is  merely  evidence  for  the 
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consideratior  of  the  jury  upon  the  question 
of  his  care,  in  view  of  his  actual  or  eon* 
structive  knowledge  of  the  situation.  Nor 
is  it  collect  to  say  that  there  was  no  evi- 
dence that  the  plaintiff  was  in  the  exercise 
of  due  care.  It  is  well  settled  in  cases  of 
this  character  that  direct,  affirmative  evi- 
dence that  the  plaintiff  was  exercising  due 
care  is  not  necessary.  It  may  be  inferred 
from  all  the  circumstances  attending  the  ac- 
cident, and  from  the  lack  of  evidence  indi- 
cating carelessness  on  his  part.  Lyman  v» 
Boston  d  M.  R.  Co.  06  N.  H.  200,  11  L.  R. 
A.  364,  20  Atl.  976;  Uutchins  v.  Macomber, 
68  N.  H.  473,  44  Atl.  602;  Oahagan  v.  Boston 
d  M.  R.  Co.  70  N.  H.  441,  55  L.  R.  A.  426, 
50  Atl.  146.  The  evidence  is  consistent 
with  the  theory  that  the  plaintiff,  while  en* 
gaged  in  performing  his  work,  was  exercis- 
ing that  degree  of  care  which  an  ordinarily 
prudent  man  might  exercise  under  the  same 
circumstances;  that  his  injuries  were  prox- 
imately attributable  to  the  negligent  act  of 
the  defendant;  and  that  he  did  not  volun- 
tarily take  the  risk  of  the  danger  he  en- 
countered. It  follows  that  the  defendant's 
motions  for  a  nonsuit  and  for  a  verdict  were 
properly  denied. 

Several  exceptions  were  taken  to  the  re- 
fusal of  the  court  to  instruct  the  jury  as  re- 
quested by  the  defendant.  In  some  of  the 
requests  it  was  assumed,  as  a  matter  of  law, 
that  the  defendant  is  not  liable  because  it 
was  the  duty  of  the  contractor  to  protect 
his  men  against  the  known  dangers  of  the 
situation.  But,  as  it  has  already  been 
shown,  this  is  no  defense. 

Other  requests  are  founded  upon  the 
proposition  that,  if  the  work  contracted  to- 
be  done  did  not  necessarily  produce  the  dan- 
ger,— that  is,  if  the  contractor  could  have 
constructed  the  building  without  creating 
the  dangerous  situation  that  did  exist, — the 
defendant  is  not  responsible.  This  position 
has  already  been  considered  and  found  to  be 
untenable.  It  would  also  have  been  erro- 
neous to  instruct  the  jury,  as  in  substance 
requested,  that,  if  the  plaintiff  came  in  con- 
tact with  the  wires  as  the  result  of  a  fall 
not  due  to  the  defendant's  fauft,  the  fall 
would  be  an  independent,  intervening  cause 
of  the  accident,  which  would  relieve  the 
defendant  of  liability  for  the  plaintiff's  in- 
juries. This  proposition  omits  the  neces- 
sary qualification  that  this  legal  result 
would  not  follow  if  the  defendant  knew,  or 
ought  to  have  known,  that  workmen  on  the 
staging,  while  in  the  exercise  of  due  care, 
were  liable  to  fall  upon  the  wires.  It 
was  competent  for  the  jury  to  find  that 
accidents  of  that  character  might  reason- 
ably be  apprehended  from  the  situation  the 
men  were  in,  and  the  character  of  the  work 
they  were  doing.    Pittsfield  Cottonwear  Ufg* 
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Co.  ▼.  Pittsfield  Shoe  Co.  72  N.  H.  546, 
58  Atl.  242;  Ela  v.  Postal  Teleg.  Cable 
Co.  71  N.  H.  1,  51  Atl.  281.  Whether  the 
plaintiff's  position  at  that  time  ought  rea- 
sonably to  be  apprehended  is,  to  say  the 
least,  under  the  evidence  reported,  a  ques- 
tion upon  which  reasonable  men  might, 
differ.  To  base  an  instruction  discharging 
the  defendant  from  liability  upon  the  as- 
sumption that  the  plaintiff's  fall  was  an  in- 
dependent, intervening  cause  or  occasion  of 
his  injuries,  which  could  not  have  been  an- 
ticipated, would  be  equivalent  to  an  invita- 
tion to  the  jury  to  find  that  his  accident 
of  falling  was  not  in  accordance  with  the 
experience  of  mankind  that  men  do  fall  from 
stagings.  This  is  palpably  erroneous.  The 
fall  cannot  be  deemed  an  act  which  could 
not  be  reasonably  anticipated,  and  the  re- 
quests involving  that  idea  were  properly  de- 
nied because  they  were  not  applicable  to 
the  evidence.  The  requests  relating  to  con- 
tributory negligence,  assumption  of  risk, 
and  burden  of  proof  were  substantially 
given  in  the  charge. 

The  defendant  took  several  exceptions  to 
the  charge,  which  need  not  be  specifically 
considered,  since  the  questions  involved  have 
been  already  considered,  and  the  charge  was 
in  substantial  accord  witti  the  law.  If  the 
defendant  was  not  obliged,  in  the  language 
of  the  charge,  "to  use  all  the  means  and 
appliances  known  to  the  business  of  trans- 
mitting electricity,  so  as  to  insure  as  far  as 
possible  the  safety  of  people  who  are  law- 
fully near  to  and  likely  to  be  exposed  to 
the  wires,"  it  was  bound  to  take  at  least 
reasonable  precautions  to  that  end,  as  the 
jury  were  instructed  in  other  parts  of  the 
charge.  If,  standing  alone,  this  language 
i*  too  broad  as  a  definition  of  the  defend- 
ant's duty,  it  was  so  far  qualified  by  the 
other  parts  of  the  charge,  which  were  obvi- 
ously correct,  as  to  prevent  its  misleading 
the  jury.  Saucier  v.  New  Hampshire  Spin- 
ning Mills,  72  N.  H.  292,  66  Atl.  545;  Cohn 
v.  Saidel,  71  N.  H.  558,  571,  53  Atl.  800; 
Lord  v.  Lord,  58  N.  H.  7,  11,  42  Am.  Rep. 
565;  Cooper  v.  Grand  Trunk  R.  Co.  49  N.  H. 
209.  In  the  preceding  sentence  the  court 
said  that  it  was  the  defendants'  duty  to 
"so  guard  and  protect  their  wires  as  to 
make  the  place  where  the  workmen  were  em- 
ployed near  them  reasonably  safe."  And 
the  same  idea  was  expressed  in  the  charge 
several  times.  It  is  clear  that  the  jury 
must  have  had  a  correct  idea  upon  this 
subject. 

The  exceptions  taken  to  the  evidence  have 
not  been  argued,  but  it  is  believed  they 
present  no  error. 

Exceptions  overruled.     Judgment  on  the 
verdict. 
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Parsons,  Ch.  J.,  and  Chase  and  Bina> 
JJ.,  concurred. 


Tonus;,   J.,   dissenting: 

In  my  view  of  the  law,  a  contractor's 
servant  cannot  be  permitted  to  maintain  an 
action  against  the  owner  of  the  premises 
merely  because  he  is  such  a  servant,  unless 
the  contractor  could  have  maintained  the 
action  if  he  had  been  injured  instead  of  his 
servant;  and  no  facts  are  shown  in  this 
case  that  make  it  an  exception  to  this  rule. 

To  doctrine  of  respondeat  superior  can 
have  no  application  in  this  case,  for  the 
work  of  building  this  power  house  was 
not  necessarily  dangerous,  but  became 
so  only  because  of  the  method  the  contrac- 
tor employed  to  do  the  work  {Bailey  v. 
Troy  &  B.  R.  Co.  57  Vt.  252,  52  Am.  Rep. 
129);  and  the  work  which  the  contractor 
was  employed  to  do  was  nothing  the  law 
made  it  the  defendants'  duty  to  do  for  the 
plaintiff's  benefit  (Story  v.  Concord  &  M. 
R.  Co.  70  N.  H.  364,  48  Atl.  288).  So,  if 
he  can  recover,  it  must  be  because  the  de- 
fendants, not  the  contractor,  have  failed  to 
perform  a  duty  the  law  imposed  on  them 
for  the  plaintiff's  benefit.  Pittsfield  Cotton- 
wear  Mfg.  Co.  v.  Pittsfield  Shoe  Co.  71  N. 
H.  522,  630,  60  L.  R.  A.  116,  63  Atl.  807. 
The  first  question,  therefore,  will  be  to  in- 
quire what  duties  the  law  imposes  on  a 
landowner  for  the  benefit  of  others;  and 
the  second,  whether  there  is  any  evidence 
from  which  it  can  be  found  that  the  de- 
fendants have  failed  to  perform  any  duty 
the  law  imposed  on  them  for  the  plaintiff's 
benefit. 

The  application  of  the  elementary  rule 
that  it  is  the  duty  of  everyone  to  use  ordi- 
nary care  in  the  conduct  of  his  lawful  busi- 
ness to  avoid  injuring  those  with  whom 
he  either  knows,  or  ought  to  know,  his  busi- 
ness will  bring  him  in  contact,  makes  it 
the  duty  of  a  landowner  to  use  such  care 
either  to  keep  his  premises  in  such  condi- 
tion that  those  whom  he  invites  to  visit 
him  can  do  so  in  safety,  or  to  notify  them 
of  all  the  dangers  incident  to  making  the 
visit,  of  which  he  knows  and  they  are 
ignorant.  Also,  when  he  furnishes  instru- 
mentalities for  the  use  of  those  with  whom 
he  has  no  contractual  relations,  it  is  his 
duty  to  use  such  care  to  notify  them  of  any 
defects  in  the  instrumentalities  that  make 
their  use  dangerous.  Oagnon  v.  Dana,  69 
N.  H.  264,  266,  41  L.  R.  A.  389,  76  Am.  St 
Rep.  170,  39  Atl.  982.  Also,  when  he  employs 
an  independent  contractor  to  do  work  upon 
his  premises,  and  retains  control  of  the 
premises  and  a  general  supervision  over  the 
work,  the  law  imposes  the  same  duty  on 
him  for  the  benefit  of  the  contractor's  serv- 
ants, in  respect  to  the  way  he  maintains 
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his  premises  and  the  instrumentalities  that 
are  provided  for  their  use,  that  it  imposes 
on  him  for  the  benefit  of  those  who  come 
upon  his  premises  by  his  own  invitation. 
Also,  when  he  is  occupying  his  premises 
jointly  with  the  contractor,  the  law  imposes 
the  same  duty  on  him  for  the  benefit  of 
those  whom  the  contractor  is  author- 
ized to  bring  upon  the  premises  that  it 
does  for  the  benefit  of  those  who  come  upon 
them  by  his  own  invitation.  My  attention 
has  not  been  called  to  any  case  in  which 
the  servant  of  an  independent  contractor 
has  been  permitted  to  recover  from  the 
owner  of  the  premises  which  did  not  fall 
within  one  of  these  last  three  classes,  and 
where  the  plaintiff's  right  to  recover  was 
not  put  upon  one  of  these  grounds,  rather 
than  on  the  ground  that  the  servants  of  such 
a  contractor  are  invitees,  and  that  the  owner 
of  the  property  owes  them  the  same  duties 
that  the  law  imposes  on  him  for  the  benefit 
of  those  who  come  upon  his  premises  by 
his  invitation.  Stone  v.  Cheshire  R.  Corp. 
51  Am.  Dec.  200,  note  (10  N.  H.  427). 
Consequently,  before  the  plaintiff  can  re- 
cover, there  must  be  some  evidence  from 
which  it  can  be  found  either  ( 1 )  that  the  de- 
fendants invited  him  to  come  upon  their 
premises;  (2)  that  they  provided  for  his  use 
the  instrumentalities  whose  defective  condi- 
tions caused  his  injury;  (3)  that  they  re- 
tained control  over  the  work;  or  (4)  that 
they  and  the  contractor  were  in  joint  oc- 
cupation of  the  premises  where  the  plain- 
tiff was  injured. 

Notwithstanding  the  defendants  were  the 
owners  of  the  land  on  which  the  contractoi 
was  building  their  power  house,  there  is 
no  evidence  from  which  it  can  be  found  that 
they  were  entitled  to  tjie  possession  at  the 
time  the  plaintiff  was  injured.  So  it  does 
not  follow,  as  a  matter  of  law,  from  the 
fact  that  he  was  rightfully  there  that  he 
was  there  by  their  invitation.  If  he  were, 
it  would  be  his  duty  to  leave  the  premises 
when  they  directed  him  to  do  so;  and,  if 
he  refused  to  go,  they  could  maintain  an 
action  of  trespass  against  him.  It  is  obvi- 
ous that,  if  he  was  there  as  the  contractor's 
servant,  they  could  neither  drive  him  from 
their  premises,  nor  maintain  an  action  of 
trespass  against  him  if  he  refused  to 
leave  when  they  directed  him  to  do  so, 
for  the  contractor  had  a  right,  by  virtue 
of  the  contract  he  had  made  with  the  defend- 
ants, to  bring  as  many  men  upon  the  prem- 
ises as  he  thought  were  reasonably  necessary 
to  do  the  work  that  he  had  undertaken  to 
do.  So  it  would  be  an  answer  to  such  an 
action  for  the  servant  to  show  that  he  was 
there  by  the  contractor's  invitation. 

The  relation  which  exists  between  a  per- 
son who  employs  an  independent  contractor 
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to  erect  a  building  upon  his  land  and  the 
men  the  contractor  employs  to  do  the  work 
is  very  similar  to  those  which  exist  be- 
tween a  landlord  and  the  family  or  servants 
of  his  tenant.  The  agreement  that  an  in- 
dependent contractor  makes  with  his  em- 
ployer carries  with  it,  by  necessary  impli- 
cation, the  right  to  take  possession  of  so 
much  of  his  employer's  land  as  is  reasonably 
necessary  for  the  purpose  of  doing  his  work, 
and  to  retain  it  for  a  reasonable  time,  and 
also  the  right  to  bring  with  him  all  the 
men  he  thinks  are  necessary  to  complete 
his  contract.  Although  the  agreement  that 
a  tenant  makes  with  his  landlord  usually 
describes  the  premises  he  is  to  occupy  and 
the  time  he  is  to  occupy  them  with  more  or 
less  accuracy,  it  does  not  always  do  so; 
but  a  tenant's  agreement,  like  that  which 
an  independent  contractor  makes  with 
his  employer,  carries  with  it,  by  necessary 
intendment,  the  right  to  bring  as  many 
men  upon  the  leased  premises  as  he  thinks 
are  necessary  to  enable  him  to  use  tne 
premises  profitably  for  the  purpose  for 
which  they  were  leased.  The  contractor's 
servants  do  not  come  upon  the  premises 
where  he  is  to  do  the  work  by  his  employ- 
er's invitation,  any  more  than  a  tenant's 
servants  come  upon  the  leased  premises  by 
the  owner's  invitation.  In  both  cases  the 
owner  of  the  premises  has  parted  for  a  time 
with  his  right  to  their  possession,  and  in 
l>oth  cases  he  knew  when  he  did  it  that  the 
person  to  whom  he  had  given  the  right  of 
possession  intended  to  bring  with  him  the 
men  necessary  to  enable  him  to  effect  the 
purpose  that  induced  him  to  take  posses- 
sion of  the  property;  but,  notwithstanding 
the  owner  knew  this,  he  cannot  be  said  to 
have  invited  the  servants  of  either  his  con- 
tractor or  tenant  to  come  upon  his  prem- 
ises. The  servants  of  both  are  rightfully 
there,  because  the  right  to  the  possession  of 
the  property  carries  with  it,  by  necessary 
intendment,  the  right  to  bring  as  many  men 
upon  the  premises  as  are  reasonably  neces- 
sary to  effect  the  purpose  which  induced 
either  the  contractor  or  tenant  to  take  pos- 
session of  the  property.  Consequently  the 
right  of  their  servants  to  be  there  does  not 
depend  upon  the  willingness  or  unwilling- 
ness of  the  owner,  but  upon  the  willingness 
or  unwillingness  of  their  employer,  for  he 
could,  and  the  owner  of  the  property  could 
not,  drive  them  from  the  premises. 

The  test  which  determines  when  a  tenant's 
servants  can  recover  from  his  landlord  is 
the  result  of  the  inquiry  whether  the  ten- 
ant could  have  recovered  if  he  had  been  in- 
jured instead  of  his  servant.  Towne  v. 
Thompson,  68  N.  H.  317,  46  L.  R.  A.  748, 
44  Atl.  402;  Cate  v.  Blodgett,  70  N.  H. 
316,   48   Atl.   281;    Bowe  v.   Hunldng,  135 
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8.  380,  383,  46  Am.  Rep.  471;  Jaffe  v. 
Harteau,  56  N.  Y.  398,  15  Am.  Rep.  438. 
This  also  is  the  rule  which  would  have  been 
applied  to  determine  whether  the  defendants 
could  recover  from  the  plaintiff  if  they  had 
brought  an  action  of  trespass  against  him  to 
recover  for  the  injury  he  did  to  their  wires 
when  he  fell  upon  them,  for  in  that  case 
the  test  to  determine  whether  or  not  they 
could  recover  would  be  to  inquire  whether 
they  could  have  recovered  from  the  con- 
tractor if  he  had  done  what  the  plaintiff  did. 
Portsmouth  Gaslight  Co.  v.  Shanahan,  65 
N.  H.  233,  10  Atl.  1002.  If  his  contract 
would  have  authorized  him  to  do  what  the 
plaintiff  was  doing  when  he  was  injured, 
they  could  not  recover  from  the  plaintiff; 
but,  if  it  would  not  have  authorized  the 
contractor  to  do  what  the  plaintiff  was  do- 
ing, then  they  could  recover  from  the  plain- 
tiff for  whatever  damage  he  did  to  their 
wires. 

Since  the  test  to  determine  whether  the 
defendants  could  maintain  an  action  against 
the  plaintiff  for  anything  he  did  as  the  con- 
tractor's servant  would  be  to  inquire  what 
rights  the  contract  conferred  on  the  con- 
tractor in  respect  to  occupying  the  defend- 
ant's premises,  the  test  to  determine  wheth- 
er the  plaintiff  can  maintain  this  action 
should  be  to  inquire  what  duties  that  con- 
tract imposed  on  the  defendants  for  the  con- 
tractor's benefit.  This  is  the  converse  of  the 
first  proposition,  so,  if  that  is  sound,  this 
must  be. 

There  is  another  test  which  demonstrates 
the  soundness  of  this  proposition.  That  is 
the  rule  that  a  judgment  on  the  merits  in 
favor  of  one  party  to  an  action  is  a  bar  to 
an  action  by  the  other  party  to  recover  for 
an  injury  growing  out  of  the  same  state  of 
facts,  for  it  is  a  rule  of  universal  applica- 
tion that  if  A  can  recover  from  B  in  an  ac- 
tion counting  on  B'b  failure  to  perform  ai 
imposed  duty,  B  cannot  recover  from  A  for 
any  injuries  that  he  may  have  sustained  in 
the  same  accident,  caused  by  A's  failure  to 
perform  some  duties  the  law  imposed  on 
him  for  B'b  benefit.  Gregg  v.  Page  Belting 
Co.  60  N.  H.  247,  46  Atl.  26.  Consequent- 
ly, if  the  defendants  had  recovered  from  the 
plaintiff  for  the  injuries  he  did  to  their 
wires,  the  judgment  in  that  action  would  be 
a  bar  to  the  maintenance  of  this  suit. 

The  reason  that  a  servant  of  the  tenant  is 
ever  permitted  to  recover  from  the  landlord 
is  not  because  the  law  imposes  any  duty  on 
the  landlord  for  the  benefit  of  his  tenant's 
servants,  but  because  the  law  imposes  the 
duty  of  doing  what  the  ordinary  man  does 
to  enable  his  guests  to  visit  him  in  safety, — 
both  upon  the  landlord  for  the  benefit  of  his 
tenant,  and  upon  the  tenant  for  the  benefit 
of  his  servants.  Consequently,  if  the  ten- 
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ant's  servant  is  injured  by  the  tenant's  fail- 
ure to  use  such  care,  his  servant  can  main- 
tain an  action  against  him  to  recover  the 
damages  he  has  sustained  because  of  it; 
and  the  tenant  can  recover  over  from  the 
landlord,  if  the  landlord's  fault  was  the  le- 
gal cause  of  his  failure  to  use  ordinary  care 
to  enable  his  servant  to  do  his  work  in 
safety.  Gregg  v.  Page  Belting  Co.  60  N. 
H.  247,  46  Atl.  26;  Boston  &  M.  R.  Co.  v. 
Braokett,  71  N.  H.  404,  53  Atl.  304;  Boston 
A  M.  R.  Co.  v.  Sargent,  72  N.  H.  455,  57  Atl. 
688.  The  reason,  therefore,  that  the  ten- 
ant's servant  is  permitted  to  maintain  an 
action  against  the  landlord  in  the  first  in- 
stance,  is  not  because  the  landlord  has 
failed  to  perform  any  duty  the  law  imposed 
on  him  for  the  servant's  benefit,  but  to  pre- 
vent circuity  of  action. 

In  short,  the  plaintiff  was  not  using  the 
staging  at  the  time  he  was  injured  at  the 
defendants'  request;  neither  was  he  upon 
it  in  order  to  do  their  work.  It  was  no 
more  for  the  defendants'  advantage  to  have 
the  plaintiff  use  this  staging  in  the  way  he 
was  using  it  when  he  was  injured,  than  it 
would  have  been  to  have  him  use  the  stair- 
ways in  a  factory  they  had  leased  to  his 
employer.  If  he  had  used  these,  notwith- 
standing the  defendants  put  them  into  the 
building  to  make  it  available  for  the  pur- 
poses for  which  it  was  leased,  and  had  been 
injured  because  of  their  defective  condition, 
the  test  to  determine  whether  he  could  re- 
cover from  the  defendants  would  be  to  in- 
quire whether  the  contractor  *ould  have  re- 
covered if  he  had  been  injured,  instead  of 
the  plaintiff.  Bowe  v.  H unking,  135  Mass. 
380,  383,  46  Am.  Rep.  471.  Although  it 
ia  true  that  the  defendants  knew  when  they 
employed  the  contractor  to  build  their  pow- 
er house  that  he  must  bring  his  servants 
with  him  in  order  to  do  the  work  they  had 
employed  him  to  do,  it  cannot  be  said  that 
this  is  evidence  from  which  it  could  be 
found  that  the  men  the  contractor  employed 
to  do  the  work  came  upon  the  premises  by 
the  defendants'  invitation,  any  more  than 
it  could  be  said  that,  if  they  leased  the  pow- 
er house  to  the  contractor  after  it  was 
erected,  the  men  he  employed  to  run  it 
came  there  by  their  invitation,  from  the 
fact  that  they  knew  when  they  leased  it  to 
him  that  he  must  bring  men  there  in  order 
to  run  it.  Neither  can  it  be  said  that  they 
came  there  by  the  defendants'  invitation, 
from  the  fact  that  the  defendants  expected 
to  receive  some  advantage  from  the  work 
the  contractor  did  upon  their  premises.  If 
it  could,  it  could  also  be  said  that  a  tenant's 
servants  came  upon  his  landlord's  premises 
by  the  landlord's  invitation,  from  the  fact 
that  the  landlord  expects  to  derive  some 
benefit  (his  rent)  from  the  work  that  his 
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his  premises  and  the  instrumentalities  that 
are  provided  for  their  use,  that  it  imposes 
on  him  for  the  benefit  of  those  who  come 
upon  hia  premises  by  his  own  invitation. 
Also,  when  he  is  occupying  his  premises 
jointly  with  the  contractor,  the  law  imposes 
the  same  duty  on  him  for  the  benefit  of 
those  whom  the  contractor  is  author- 
ized to  bring  upon  the  premises  that  it 
does  for  the  benefit  of  those  who  come  upon 
them  by  his  own  invitation.  My  attention 
has  not  been  called  to  any  case  in  which 
the  servant  of  an  independent  contractor 
has  been  permitted  to  recover  from  the 
owner  of  the  premises  which  did  not  fall 
within  one  of  these  last  three  classes,  and 
where  the  plaintiff's  right  to  recover  was 
not  put  upon  one  of  these  grounds,  rather 
than  on  the  ground  that  the  servants  of  such 
a  contractor  are  invitees,  and  that  the  owner 
of  the  property  owes  them  the  same  duties 
that  the  law  imposes  on  him  for  the  benefit 
of  those  who  come  upon  his  premises  by 
his  invitation.  Stone  V.  Cheshire  R.  Corp. 
51  Am.  Dec.  200,  note  (19  N.  H.  427). 
Consequently,  before  the  plaintiff  can  re- 
cover, there  must  be  some  evidence  from 
which  it  can  be  found  either  ( 1 )  that  the  de- 
fendants invited  him  to  come  upon  their 
premises ;  ( 2 )  that  they  provided  for  his  use 
the  instrumentalities  whose  defective  condi- 
tions caused  his  injury;  (3)  that  they  re- 
tained control  over  the  work;  or  (4)  that 
they  and  the  contractor  were  in  joint  oc- 
cupation of  the  premises  where  the  plain- 
tiff was  injured. 

Notwithstanding  the  defendants  were  the 
owners  of  the  land  on  which  the  contractoi 
was  building  their  power  house,  there  is 
no  evidence  from  which  it  can  be  found  that 
they  were  entitled  to  tfre  possession  at  the 
time  the  plaintiff  was  injured.  So  it  does 
not  follow,  as  a  matter  of  law,  from  the 
fact  that  he  was  rightfully  there  that  he 
was  there  by  their  invitation.  If  he  were, 
it  would  be  his  duty  to  leave  the  premises 
when  they  directed  him  to  do  so;  and,  if 
he  refused  to  go,  they  could  maintain  an 
action  of  trespass  against  him.  It  is  obvi- 
ous that,  if  he  was  there  as  the  contractor's 
servant,  they  could  neither  drive  him  from 
their  premises,  nor  maintain  an  action  of 
trespass  against  him  if  he  refused  to 
leave  when  they  directed  him  to  do  so, 
for  the  contractor  had  a  right,  by  virtue 
of  the  contract  he  had  made  with  the  defend- 
ants, to  bring  as  many  men  upon  the  prem- 
ises as  he  thought  were  reasonably  necessary 
to  do  the  work  that  he  had  undertaken  to 
do.  So  it  would  be  an  answer  to  such  an 
action  for  the  servant  to  show  that  he  was 
there  by  the  contractor's  invitation. 

The  relation  which  exists  between  a  per- 
son who  employs  an  independent  contractor 
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to  erect  a  building  upon  his  land  and  the 
men  the  contractor  employs  to  do  the  work 
is  very  similar  to  those  which  exist  be- 
tween a  landlord  and  the  family  or  servants 
of  hi 8  tenant.  The  agreement  that  an  in- 
dependent contractor  makes  with  his  em- 
ployer carries  with  it,  by  necessary  impli- 
cation, the  right  to  take  possession  of  so 
much  of  his  employer's  land  as  is  reasonably 
necessary  for  the  purpose  of  doing  his  work, 
and  to  retain  it  for  a  reasonable  time,  and 
also  the  right  to  bring  with  him  all  the 
men  he  thinks  are  necessary  to  complete 
his  contract.  Although  the  agreement  that 
a  tenant  makes  with  his  landlord  usually 
describes  the  premises  he  is  to  occupy  and 
the  time  he  is  to  occupy  them  with  more  or 
less  accuracy,  it  does  not  always  do  so; 
but  a  tenant's  agreement,  like  that  which 
an  independent  contractor  makes  with 
his  employer,  carries  with  it,  by  necessary 
intendment,  the  right  to  bring  as  many 
men  upon  the  leased  premises  as  he  thinks 
are  necessary  to  enable  him  to  use  trie 
premises  profitably  for  the  purpose  for 
which  they  were  leased.  The  contractor's 
servants  do  not  come  upon  the  premises 
where  he  is  to  do  the  work  by  his  employ- 
er's invitation,  any  more  than  a  tenant's 
servants  come  upon  the  leased  premises  by 
the  owner's  invitation.  In  both  cases  the 
owner  of  the  premises  has  parted  for  a  time 
with  his  right  to  their  possession,  and  in 
both  cases  he  knew  when  he  did  it  that  the 
person  to  whom  he  had  given  the  right  of 
possession  intended  to  bring  with  him  the 
men  necessary  to  enable  him  to  effect  the 
purpose  that  induced  him  to  take  posses- 
sion of  the  property;  but,  notwithstanding 
the  owner  knew  this,  he  cannot  be  said  to 
have  invited  the  servants  of  either  his  con- 
tractor or  tenant  to  come  upon  his  prem- 
ises. The  servants  of  both  are  rightfully 
there,  because  the  right  to  the  possession  of 
the  property  carries  with  it,  by  necessary 
intendment,  the  right  to  bring  as  many  men 
upon  the  premises  as  are  reasonably  neces- 
sary to  effect  the  purpose  which  induced 
either  the  contractor  or  tenant  to  take  pos- 
session of  the  property.  Consequently  the 
right  of  their  servants  to  be  there  does  not 
depend  upon  the  willingness  or  unwilling- 
ness of  the  owner,  but  upon  the  willingness 
or  unwillingness  of  their  employer,  for  he 
could,  and  the  owner  of  the  property  could 
not,  drive  them  from  the  premises. 

The  test  which  determines  when  a  tenant's 
servants  can  recover  from  his  landlord  is 
the  result  of  the  inquiry  whether  the  ten- 
ant could  have  recovered  if  he  had  been  in- 
jured instead  of  his  servant.  Totone  v. 
Thompson,  68  N.  H.  317,  46  L.  R.  A.  748, 
44  Atl.  492;  Cate  v.  Blodgett,  70  N.  H. 
316,   48   Atl.   281;    Bowe  v.   Hunhing,  135 
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Mass.  380,  383,  46  Am.  Rep.  471;  Jaffe  v. 
Harteau,  56  N.  Y.  398,  15  Am.  Rep.  438. 
This  also  is  the  rule  which  would  have  been 
applied  to  determine  whether  the  defendants 
could  recover  from  the  plaintiff  if  they  had 
brought  an  action  of  trespass  against  him  to 
recover  for  the  injury  he  did  to  their  wires 
when  he  fell  upon  them,  for  in  that  case 
the  test  to  determine  whether  or  not  they 
could  recover  would  be  to  inquire  whether 
they  could  have  recovered  from  the  con- 
tractor if  he  had  done  what  the  plaintiff  did. 
Portsmouth  Gaslight  Co.  v.  Shanahan,  65 
N.  H.  233,  19  Atl.  1002.  If  his  contract 
would  have  authorized  him  to  do  what  the 
plaintiff  was  doing  when  he  was  injured, 
they  could  not  recover  from  the  plaintiff; 
but,  if  it  would  not  have  authorized  the 
contractor  to  do  what  the  plaintiff  was  do- 
ing, then  they  could  recover  from  the  plain- 
tiff for  whatever  damage  he  did  to  their 
wires. 

Since  the  test  to  determine  whether  the 
defendants  could  maintain  an  action  against 
the  plaintiff  for  anything  he  did  as  the  con- 
tractor's servant  would  be  to  inquire  what 
rights  the  contract  conferred  on  the  con- 
tractor in  respect  to  occupying  the  defend- 
ant's premises,  the  test  to  determine  wheth- 
er the  plaintiff  can  maintain  this  action 
should  be  to  inquire  what  duties  that  con- 
tract imposed  on  the  defendants  for  the  con- 
tractor's benefit.  This  is  the  converse  of  the 
first  proposition,  so,  if  that  is  sound,  this 
must  be. 

There  is  another  test  which  demonstrates 
the  soundness  of  this  proposition.  That  is 
the  rule  that  a  judgment  on  the  merits  in 
favor  of  one  party  to  an  action  is  a  bar  to 
an  action  by  the  other  party  to  recover  for 
an  injury  growing  out  of  the  same  state  of 
facts,  for  it  is  a  rule  of  universal  applica- 
tion that  if  A  can  recover  from  B  in  an  ac- 
tion counting  on  B's  failure  to  perform  ai 
imposed  duty,  B  cannot  recover  from  A  for 
any  injuries  that  he  may  have  sustained  in 
the  same  accident,  caused  by  A's  failure  to 
perform  some  duties  the  law  imposed  on 
him  for  B's  benefit.  Gregg  v.  Page  Belting 
Co.  69  N.  H.  247,  46  Atl.  26.  Consequent- 
ly, if  the  defendants  had  recovered  from  the 
plaintiff  for  the  injuries  he  did  to  their 
wires,  the  judgment  in  that  action  would  be 
a  bar  to  the  maintenance  of  this  suit. 

The  reason  that  a  servant  of  the  tenant  is 
ever  permitted  to  recover  from  the  landlord 
is  not  because  the  law  imposes  any  duty  on 
the  landlord  for  the  benefit  of  his  tenant's 
servants,  but  because  the  law  imposes  the 
duty  of  doing  what  the  ordinary  man  does 
to  enable  his  guests  to  visit  him  in  safety, — 
both  upon  the  landlord  for  the  benefit  of  his 
tenant,  and  upon  the  tenant  for  the  benefit 
of  his  servants.  Consequently,  if  the  ten- 
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ant's  servant  is  injured  by  the  tenant's  fail- 
ure to  use  such  care,  his  servant  can  main- 
tain an  action  against  him  to  recover  the 
damages  he  has  sustained  because  of  it; 
and  the  tenant  can  recover  over  from  the 
landlord,  if  the  landlord's  fault  was  the  le- 
gal cause  of  his  failure  to  use  ordinary  care 
to  enable  his  servant  to  do  his  work  in 
safety.  Gregg  v.  Page  Belting  Co.  69  N. 
H.  247,  46  Atl.  26;  Boston  d  M.  R.  Co.  v. 
Brackett,  71  N.  H.  494,  53  Atl.  304;  Boston 
d  M.  R.  Co.  v.  Sargent,  72  N.  H.  455,  67  Atl. 
688.  The  reason,  therefore,  that  the  ten- 
ant's servant  is  permitted  to  maintain  an 
action  against  the  landlord  in  the  first  in- 
stance, is  not  because  the  landlord  has 
failed  to  perform  any  duty  the  law  imposed 
on  him  for  the  servant's  benefit,  but  to  pre- 
vent circuity  of  action. 

In  short,  the  plaintiff  was  not  using  the 
staging  at  the  time  he  was  injured  at  the 
defendants'  request;  neither  was  he  upon 
it  in  order  to  do  their  work.  It  was  no 
more  for  the  defendants'  advantage  to  have 
the  plaintiff  use  this  staging  in  the  way  he 
was  using  it  when  he  was  injured,  than  it 
would  have  been  to  have  him  use  the  stair- 
ways in  a  factory  they  had  leased  to  his 
employer.  If  he  had  used  these,  notwith- 
standing the  defendants  put  them  into  the 
building  to  make  it  available  for  the  pur- 
poses for  which  it  was  leased,  and  had  been 
injured  because  of  their  defective  condition, 
the  test  to  determine  whether  he  could  re- 
cover from  the  defendants  would  be  to  in- 
quire whether  the  contractor  <*>uld  have  re- 
covered if  he  had  been  injured,  instead  of 
the  plaintiff.  Botoe  v.  H unking,  135  Mass. 
380,  383,  46  Am.  Rep.  471.  Although  it 
i3  true  that  the  defendants  knew  when  they 
employed  the  contractor  to  build  their  pow- 
er house  that  he  must  bring  his  servants 
with  him  in  order  to  do  the  work  they  had 
employed  him  to  do,  it  cannot  be  said  that 
this  is  evidence  from  which  it  could  be 
found  that  the  men  the  contractor  employed 
to  do  the  work  came  upon  the  premises  by 
the  defendants'  invitation,  any  more  than 
it  could  be  said  that,  if  they  leased  the  pow- 
er house  to  the  contractor  after  it  was 
erected,  the  men  he  employed  to  run  it 
came  there  by  their  invitation,  from  the 
fact  that  they  knew  when  they  leased  it  to 
him  that  he  must  bring  men  there  in  order 
to  run  it.  Neither  can  it  be  said  that  they 
came  there  by  the  defendants'  invitation, 
from  the  fact  that  the  defendants  expected 
to  receive  some  advantage  from  the  work 
the  contractor  did  upon  their  premises.  If 
it  could,  it  could  also  be  said  that  a  tenant's 
servants  came  upon  his  landlord's  premises 
by  the  landlord's  invitation,  from  the  fact 
that  the  landlord  expects  to  derive  some 
benefit  (his  rent)  from  the  work  that  his 
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tenant's  servants  do  on  his  (the  landlord's) 
premises.  The  fact  that  the  contractor  was 
building  this  power  house  for  the  defendants 
does  not  make  the  work  of  building  it  their 
work.  If  it  does,  whoever  employs  an  in* 
dependent  contractor  to  build  a  ship  or  to 
make  a  pair  of  shoes  is  liable  to  the  contract- 
or's servants  while  they  are  engaged  upon 
the  work  in  the  same  way  and  to  the  same 
extent  as  though  they  were  his  servants, 
notwithstanding  he  can  have  no  choice  in 
their  selection,  or  in  the  selection  of  the 
instrumentalities  employed  in  doing  the 
work.  When  the  contractor  completed  the 
building,  and  the  defendants  paid  him  for 
it,  the  building  would  be  theirs,  and  not 
before.  Pub.  Stat.  1001,  chap.  141,  §  10. 
In  the  same  way  the  ship  or  shoes  would 
become  his  property,  and  in  the  same  way, 
when  a  tenant  makes  his  rent  out  of  the 
work  he  does  in  his  tenement  and  pays  it 
to  his  landlord,  it  becomes  his  landlord's 
money.  In  one  case  the  owner  invites  the 
contractor  to  come  upon  his  premises,  and 
in  the  other  he  invites  his  tenant,  and  he 
does  this  in  both  cases  because  he  expects 
to  receive  some  benefit  from  their  coming. 
So  there  is  no  logical  reason  for  saying  that 
he  invites  the  servants  of  an  independent 
contractor  to  visit  him,  and  that  he  does 
not  invite  the  servants  of  his  tenant  to  come 
upon  his  premises.  As  a  matter  of  fact, 
an  employer  does  not  invite  the  contractor's 
servants  to  come  upon  his  premises,  neither 
does  a  landlord  ordinarily  invite  his  ten- 
ant's servants,  although  in  both  cases  the 
owners  of  the  premises  know  that  the  per- 
son they  have  invited  intends  to  bring  his 
servants  with  him,  and  are  willing,  that  he 
should  do  so.  In  both  cases  they  expect  to 
receive  some  advantage  from  his  coming, 
and  in  both  his  servants  are  rightfully  there, 
not  because  the  owners  have  invited  them  to 
be  there,  but  because  their  employer  had  a 
right,  under  his  contract,  to  bring  them 
there,  and  brought  them  there  in  the  exer- 
cise of  that  right. 

There  is  no  claim  in  this  case  that  the 
defendants  provided  any- instrumentalities 
to  be  used  in  the  construction  of  the  build- 
ing, which  was  held  in  Mulcfiey  v.  Methodist 
Religious  Soc.  125  Mass.  487;  Coughtry  v. 
Olobc  Woolen  Co.  56  N.  Y.  124,  15  Am.  Rep. 
387;  John  Spry  Lumber  Co.  v.  Duggan,  80 
111.  App.  394;  Johnson  v.  Spear,  70  Mich. 
139,  143,  15  Am.  St.  Rep.  298,  42  N.  W. 
1002,  and  Bright  v.  Barnett  d  R.  Co.  88 
Wis.  299,  20  L.  R.  A.  524,  60  N.  W.  418,— 
to  impose  on  the  employer,  for  the  benefit 
of  the  contractor's  servants,  the  duty  of 
using  ordinary  care  to  see  that  the  "in- 
strumentalities" were  suitable  for  the  pur- 
pose for  which  they  were  provided.  These 
cases  do  not  hold  that  the  employer  owes  an 
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independent  contractor's  servants  the  same 
duty  he  owes  to  those  who  come  upon  his 
premises  by  his  invitation,  but  that,  if  he 
furnishes  instrumentalities  for  the  use  of 
the  contractor?*  servants,  he  owes  them  the 
same  duties  in  respect  to  such  instrumental- 
ities that  the  law  would  impose  on  him  for 
the  benefit  of  his  own  servants. 

Neither  is  there  any  claim  that  the  de- 
fendants retained  any  control  over  the  work, 
which  has  been  held  in  several  cases  (8am- 
uehon  v.  Cleveland  Iron  Min.  Co.  49  Mich. 
164,  43  Am.  Rep.  456,  13  N.  W.  499)  to  im- 
pose the  same  duties  on  the  employer  for  the 
benefit  of  the  contractor's  servants  that  it 
would  impose  on  him  for  the  benefit  of  his 
own  servants,  or  anyone  else  that  he  invited 
to  visit  him. 

Neither  is  there  any  valid  foundation  for 
the  claim  that  the  defendants  and  the  con- 
tractor were  in  joint  occupation  of  the 
premises.  There  is  no  evidence  as  to  the 
terms  of  the  contract.  So  it  cannot  be  in- 
ferred that  they  intended  for  the  contractor 
to  occupy  any  more  of  their  premises  than 
was  necessary  to  enable  him  to  do  the  work 
he  had  agreed  to  do,  conveniently,  economi- 
cally, and  without  interfering  unnecessarily 
with  that  part  of  the  premises  they  occupied 
for  other  purposes.  Neither  can  it  be  said, 
that  they  intended  for  the  contractor  to  build 
his  staging  in  the  way  he  did,  if  it  was  neg- 
ligence for  him  to  do  so.  In  the  absence  of 
all  evidence,  there  is  a  presumption  that  a 
man  will  use  ordinary  care.  So,  in  the  ab- 
sence of  all  evidence  on  this  question,  it 
must  be  presumed  that  the  defendants  did 
not  expect  him  to  build  a  staging  near  these 
wires,  unless  the  ordinary  man  would  have 
done  it.  Although  it  may  be  a  matter  of 
common  knowledge  that  men  use  outside 
staging  in  erecting  brick  blocks  when  they 
can  do  so  in  safety,  it  is  not  a  matter  of 
common  knowledge  that  ordinary  men  are 
accustomed  to  use  such  stagings  when  it  is 
negligence  to  do  so.  It  would  be  a  confusion 
of  terms  to  say  that  ordinary  men  are  ac- 
customed to  do  what  it  is  negligence  to  do, 
for  that  would  be  only  another  way  of  say*- 
ing  that  the  ordinary  man  is  accustomed  to 
do  what  the  ordinary  man  would  not  have 
done.  There  is  no  evidence  from  which  it 
could  be  found  that  the  contractor  did  not 
have  the  exclusive  occupation  of  all  the 
land  necessary  to  enable  him  to  erect  the 
defendants'  power  house  conveniently  and 
economically,  for  there  is  no  evidence  from 
which  it  can  be  found  that  it  was  reason- 
ably necessary  for  him  to  build  a  staging 
where  it  was  possible  for  his  workmen  to 
come  in  contact  with  the  defendants'  wires, 
or  that  the  defendants  ought  to  have  antici- 
pated that  he  would  do  so  when  they  em- 
ployed him  to  do  the  work,  unless  it  can  be 
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found  that  they  ought  to  have  anticipated  it 
from  the  mere  fact  that  it  was  possible  for 
him  to  do  so.  It  is  obvious  that  there  is 
no  presumption  that  they  intended  him  to 
do  that  which  it  was  his  duty  not  to  do. 

It  cannot  be  found  that  the  defendants 
were  occupying  that  part  of  their  premises 
on  which  the  plaintiff  was  at  work  when  he 
was  injured,  jointly  with  the  contractor, 
from  the  fact  that  there  was  no  evidence  as 
to  what  part  of  the  defendants'  premises  the 
contract  contemplated  should  be  set  apart 
for  the  contractor's  use;  for  not  only  is 
there  no  presumption  that  the  defendants 
intended  that  the  contractor  should  use 
that  part  of  their  premises  unless  it  was 
reasonably  necessary  for  him  to  do  so,  or 
build  such  a  staging  as  he  built  if  it  was 
negligence  to  do  so,  but  there  is  a  pre- 
sumption, when  a  person  fails  to  introduce 
evidence  in  respect  to  the  situation  at  the 
time  he  was  injured  which  is  apparently 
within  his  reach,  that  he  does  not  do  it 
because  he  knows  that,  if*  he  does,  it  will 
tend  to  prove  he  has  no  case.  Mitchell  v. 
Boston  d  M.  R.  Co.  68  N.  H.  06,  34  Atl. 
674.  Although  there  is  a  presumption,  in 
the  absence  of  all  evidence,  that  a  person 
was  exercising  ordinary  care  at  the  time  he 
was  injured  (Tucker  v.  Boston  d  M.  R. 
Co.  73  N.  H.  132,  59  Atl.  943;  Q  a  hag  an  v. 
Boston  d  M.  R.  Co.  70  N.  H.  441,  461,  65 
L.  R.  A.  426,  50  Atl.  146;  Smith  v.  Boston 
d  M.  R.  Co.  70  N.  H.  53,  85  Am.  St.  Rep. 
696,  47  Atl.  200;  Lyman  v.  Boston  d  M.  R. 
Co.  66  N.  H.  200,  11  L.  R.  A.  364,  20  Atl. 
976;  Huntress  v.  Boston  d  M.  R.  Co.  66 
N.  H.  185,  49  Am.  St*  Rep.  600,  34  Atl. 
154),  this  is  not  because  the  absence  of  evi- 
dence is  evidence  that  the  person  who  re- 
lies on  it  was  exercising  ordinary  care,  but 
because  there  is  a  presumption  in  any  given 
case  that  a  person  was  exercising  such  care, 
from  the  fact  that  it  was  his  duty  to  do  so, 
for  it  is  a  matter  of  common  knowledge  that 
the  ordinary  man  ordinarily  does  that  which 
it  is  his  duty  to  do.  It  is  apparent  that 
the  plaintiff  could. have  put  in  evidence  the 
contract  between  the  contractor  and  the  de- 
fendants, and  the  legitimate  conclusion  from 
his  failure  to  do  so  is  that  the  contract 
would  show  that  the  contractor  had  no  right 
under  it  to  do  what  the  plaintiff  was  doing 
at  the  time  he  was  injured.  So,  instead 
of  no  evidence  being  evidence  in  his  favor, 
when  it  appears  that  the  person  who  relies 
on  it  has  failed  to  introduce  evidence  in  re- 
spect to  the  matter  which  is  within  his  con- 
trol, his  failure  to  produce  it  tends  to  prove 
that  the  facts  are  not  what  he  claims  they 
are,  for  it  is  a  matter  of  common  knowledge 
that  a  person  ordinarily  introduces  all  the 
evidence  within  his  control  which  has  any 
tendency  to  sustain  his  position. 

70  L.  R.  A. 


The  fact  that  these  wires  had  been  moved 
also  tends  to  negative  the  idea  that  the  de- 
fendants intended  to  occupy  any  part  of 
their  premises  in  connection  with  the  con- 
tractor, and  the  fact  that  he  built  his  stag- 
ing where  he  did  is  at  least  as  consistent 
with  the  theory  that  he  built  it  in  that 
place  by  the  defendants'  permission  as  it  is 
with  the  theory  that  he  had  a  right  to  build 
it  there.  Consequently  it  cannot  be  found 
from  that  evidence  alone  that  the  contract 
he  made  with  the  defendants  authorized 
him  to  build  it  where  he  did  (Deschenes  v. 
Concord  d  M.  R.  Co.  69  N.  H.  285,  46  Atl. 
467;  Spcad  v.  Tomlinson,  73  N.  H.  46,  68 
L.  R.  A.  432,  59  Atl.  376) ;  and  it  is  ob- 
vious that,  if  he  was  a  mere  licensee  in  re- 
spect to  maintaining  this  staging,  there  was 
no  such  joint  occupation  of  the  premises  as 
would  impose  a  duty  on  the  defendants  for 
the  benefit  of  the  contractor's  servants. 

The  burden  of  proof  was  on  the  plaintiff 
to  establish  every  fact  essential  to  his  right 
to  recover.  This  would  include  showing 
that  the  contractor  had  a  right,  under  his 
contract,  to  occupy  a  part  of  the  defendants' 
premises  jointly  with  them,  if  he  (the  plain- 
tiff) relies  on  the  defendants'  failure  to 
perform  a  duty  the  law  imposed  on  them  be- 
cause of  such  joint  occupancy.  This  bur- 
den is  not  sustained  by  a  failure  to  intro- 
duce any  evidence  as  to  the  terms  of  the  con- 
tract under  which  the  contractor  was  build- 
ing the  power  house,  when  it  is  apparent 
that  such  evidence  was  within  his  reach.  If 
the  contractor's  servants  do  not  claim 
through  him,  but  in  their  own  right, —  or, 
in  other  words,  if  the  servants  of  an  inde- 
pendent contractor  come  upon  the  owner's 
premises  by  his  invitation, — it  is  manifest 
that  the  only  way  in  which  the  defendants 
could  have  avoided  liability,  considering 
the  business  in  which  they  were  engaged, 
would  have  been  to  move  their  pole  line 
to  some  place  where  the  contractor's  serv- 
ants could  not  possibly  come  in  contact  with 
it,  to  shut  down  their  plant  whenever  any 
of  his  men  were  on  their  premises,  or  to  see 
that  each  man  he  employed  knew  of  and 
appreciated  the  risk  incident  to  coming  in 
contact  with  these  wires.  For,  if  it  is  not 
enough,  to  avoid  liability,  to  notify  the 
person  who  is  employed  to  do  the  work  of 
all  the  dangers  incident  to  doing  it,  of  which 
the  employer  knows  and  of  which  the  con- 
tractor is  ignorant,  as  was  done  in  this  case, 
then  anyone  who  employs  an  independent 
contractor  to  do  work,  the  doing  of  which  is 
necessarily  dangerous,  or  which  may  be- 
come dangerous  from  the  way  in  which  the 
contractor  does  it,  is  liable  not  only  for 
his  own  negligence,  but  also  for  the  negli- 
gence of  the  contractor,  if  he  could  have  an- 
ticipated that  the  contractor  might  be  neg- 
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ligent.  If  the  servants  of  such  a  contractor 
come  upon  the  owner's  premises  by  invita- 
tion, he  owes  them  the  same  duties  that 
the  law  imposes  on  him  for  the  benefit  of 
his  own  servants,  or  of  others  whom  he  in- 
vites to  come  upon  his  premises,  notwith- 
standing he  can  have  nothing  to  do  with 
their  selection  and  cannot  remove  them  from 
his  premises  except  for  a  cause  that  would 
authorize  him  to  remove  the  contractor; 
and  this,  no  matter  how  ignorant  or  incom- 
petent they  may  be.  To  illustrate:  If  a 
person  should  employ  an  independent  con- 
tractor to  take  down  coping  that  had  become 
so  rotten  that  it  was  liable  to  fall  upon 
those  who  undertake  to  remove  it,  he  must 
not  only  notify  the  person  he  employs  to  do 
the  work  of  all  the  dangers  incident  to  do- 
ing it,  of  which  he  knows  and  of  which  his 
contractor  is  ignorant,  but  he  must  also  see 
that  every  man  the  contractor  employs 
about  the  work  is  informed  of  all  the  dan- 
gers incident  to  doing  it,  and  that  he  ful- 
ly appreciates  the  risk  incident  thereto,  or 
answer  in  damages  if  he  is  injured  because 
of  a  danger  incident  to  doing  the  work  of 
which  he  was  not  informed,  notwithstanding 
the  owner  was  particular  to  notify  the  con- 
tractor of  risk  incident  to  this  particular  de- 
fect. If  the  contractor  employs  servants 
who  are  incapable  of  appreciating  the  risk 
incident  to  doing  the  work  which  the  con- 
tractor was  employed  to  do,  on  account  of 
their  youth  or  mental  condition,  there 
would  seem  to  be  no  way  in  which  the  owner 
could  escape  liability,  for  it  is  obvious  that 
he  could  neither  discharge  them,  nor  pre- 
vent the  contractor  from  employing  them, 
nor  remove  them  from  his  premises  without 
the  contractor's  consent,  and  merely  telling 
them  of  the  danger  would  not  excuse  him 
if  they  were  incapable  of  appreciating  the 
risk  incident  to  doing  the  work.  On  the 
other  hand,  he  would  be  liable  to  the  con- 
tractor if  he  interfered  with  his  servants, 
and  hindered  or  prevented  them  from  do- 
ing the  work  that  he  had  employed  them  to 
do.  In  other  words,  if  a  person  who  em- 
ploys an  independent  contractor  permits  the 
contractor's  servants  to  do  the  work,  he  is 
liable  to  them  for  the  injuries  they  may  re- 
ceive, notwithstanding  they  could  not  have 
been  injured  but  for  the  contractor's  negli- 
gence in  doing  that  which  his  contract  did 
not  contemplate  he  should  do,  unless  such 
a  contract  contemplates  that  the  contractor 
will  do  everything  it  is  possible  for  him  to 
do;  and,  if  he  prevents  them  from  doing 
the  work,  he  is  liable  to  the  contractor  for 
any  damages  that  he  may  sustain  by  reason 
of  it. 

If  the  contractor  was  lawfully  in  posses- 
sion of  the  land  covered  by  the  building  and 
stagings,  and  the  defendants  of  that  on 
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which  their  poles  were  set  and  over  which 
their  wires  were  strung,— or,  in  other  words, 
if  they  were  adjoining  proprietors,  with  the 
division  line  midway  between  the  nearest 
wire  and  the  outside  of  the  staging, — and  if 
it  is  conceded  that  a  landowner  owes  a  com- 
mon-law duty  to  an  adjoining  proprietor  in 
respect  to  the  structures  on  his  premises, 
the  verdict  should  have  been  set  aside. 

If  the  defendants  did  not  do  all  that  the 
ordinary  man  would  have  done  to  enable 
the  contractor  and  his  servants  to  do  their 
work  in  safety,  when  they  notified  him  of 
the  danger  of  coming  in  contact  with  their 
wires,  still  the  only  duty  they  owed  the 
plaintiff  was  that  of  using  ordinary  care  to 
enable  him  to  do  his  work  in  safety;  and 
the  jury  must  have  understood  from  the 
instructions  which  were  given  them,  subject 
to  the  defendants'  exceptions,  that,  in  order 
to  exercise  such  care,  the  defendants  must 
"use  all  the  means  and  appliances  known  to 
the  business  of  transmitting  electricity,  so 
as  to  insure  asrfar  as  possible  the"  plain- 
tiff's safety,  for,  after  instructing  the  jury, 
in  substance,  that  it  was  the  duty  of  the 
defendants  to  use  ordinary  care  to  enable 
the  plaintiff  to  do  his  work  in  safety,  the 
court  proceeded  as  follows:  "To  apply  the 
principle  of  law  I  have  stated  to  you,  and 
which  I  have  tried  to  illustrate,  to  the 
present  case,  I  instruct  you  that,  .  .  . 
when  a  person  or  a  corporation  engages  in 
the  business  of  transmitting  electricity  in 
high  voltage — a  voltage  so  high  as  to  be  dan- 
gerous to  the  lives  and  limbs  of  the  persons 
who  may  come  in  contact  with  them  while 
in  the  exercise  of  ordinary  care — it  is  the 
duty  of  such  a  person  to  use  all  the  means 
and  appliances  known  to  the  business  of 
transmitting  electricity,  so  as  to  insure, 
as  far  as  possible,  the  safety  of  people  who 
are  lawfully  near  to,  and  likely  to  be  ex- 
posed to,  the  wires." 

It  cannot  be  said,  as  a  matter  of  law,  that 
the  jury  were  not  prejudiced  by  these  in- 
structions, for  it  is  conceded  that  they  were 
erroneous.  Neither  can  it  fairly  be  found 
as  a  fact  that  the  defendants  were  not  preju- 
diced by  them,  from  any  evidence  in  the 
case,  even  if  this  court  could  pass  upon 
that  question,  without  overruling  Bullard 
v.  Boston  &  M.  R.  Co.  04  N.  H.  27,  10  Am. 
St.  Rep.  367,  5  Atl.  838,  and  all  the  cases 
that  follow  it.  For  this  is  not  a  case  where 
the  plaintiff  tripped  over  an  obstruction  on 
his  own  land  and .  fell  upon  the  defendants' 
wires,  but  where  he  carelessly  came  in  con- 
tact with  them.  If  the  defendants  owed 
him  any  duty  in  respect  to  protecting  him 
from  such  an  injury,  it  could  only  be  that 
of  notifying  him  of  the  danger  of  coming  in 
contact  with  their  wires.  So  the  question 
for  the  jury  in  this  case   (if  the  plaintiff 
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was  entitled  to  go  to  the  jury)  was  not 
whether  the  defendants  used  every  appli- 
ance known  to  electrical  science  to  pro- 
tect the  plaintiff  from  injury,  but  whether 
they  did  all  the  ordinary  man  would  have 
done  when  they  notified  his  employer  of 
the  danger. 


George  F.  DAME 

v. 
Horace  H.  WOOD. 

(78  N.  H.  222.)     . 

One  who  nan  nly  partially  performed 
liia  contract  to  inntall,  for  a  grofia 
■iaf  a  neatina-  plant  in  a  building-, 

to  consist  of  boilers,  radiators,  and  piping,  at 
the  time  the  building  is  destroyed  by  fire  with- 
out the  fault  of  either  party,  must  bear  the 
loss,  unless  he  shows  that  the  material  al- 
ready in  place  could  not  reasonably  have  been 
removed  for  a  reasonable  sum,  so  that  the 
owner  of  the  building  must  be  regarded  as 
having  accepted  it  as  the  work  progressed. 

(Chase  and  Young,  J  J.,  dissent.) 

(March  7,  1905.) 

TRANSFER  by  the  Superior  Court  for 
Belknap  County,  for  the  opinion  of 
the  Supreme  Court,  of  an  action  brought 
to  recover  compensation  for  labor  performed 
for,  and  material  furnished  to,  defendant  by 
plaintiff.     Case  discharged. 

Plaintiff  contracted,  for  a  gross  sum,  to 
place  in  defendant's  building  a  heating  ap- 
paratus consisting  of  a  boiler,  radiators, 
pipes,  and  other  appliances  and  fixtures. 
Plaintiff  was  to  furnish  all  materials,  and 
do  the  work  in  a  thorough  and  workmanlike 
manner.  After  a  boiler,  radiators,  and 
piping  of  the  value  of  $466.38,  had  been  af- 
fixed to  the  property  by  the  expenditure  of 
labor  to  the  value  of  $46.80,  a  fire  destroyed 
the  building  and  its  contents,  without  the 
fault  of  either  party.  The  contractor  had 
no  key  to,  or  control  over,  the  building,  and 
insisted  that  the  title  to  the  property  had 
passed  to  the  defendant  so  that  the  loss 
should  fall  upon  him. 

Further  facts  appear  in  the  opinion. 

Mr.  George  B.  Cox,  for  plaintiff: 

The  express  undertaking  upon  the  part 
of  Dame  to  pipe  the  building  of  the  de- 
fendant implied  an  agreement  upon  the 
part  of  the  defendant,  Wood,  to  keep  the 
building  in  existence  and  open  to  the  plain- 


tiff during  such  time  as  should  be  reason- 
ably required  for  the  performance  of  the 
work. 

Haynes,  8.  <£  Co.  v.  Second  Baptist 
Church,  88  Mo.  285,  57  Am.  Rep.  413. 

The  loss  of  the  defendant's  building  ren- 
dered it  impossible  for  the  plaintiff  to  com- 
plete his  contract,  and  there  was  no  way  in 
which  he  could  begin  anew.  He  could  not 
be  expected,  nor  would  he  have  the  right, 
to  erect  another  building  himself,  and  the 
defendant  failed  to  provide  another. 

Butterfield  v.  Byron,  153  Mass.  517,  12 
L.  R.  A.  671,  25  Am.  St.  Rep.  654,  27  N. 
E.  667. 

If  the  thing  upon  which  the  work  is  to  be 
done  is  destroyed  before  completion  and 
while  in  defendant's  possession,  such  de- 
struction excuses  further  performance,  and 
plaintiff  is  entitled  to  recover  for  the  pro- 
portionate value  of  the  work  done. 

Whelan  v.  Ansonia  Clock  Co.  27  Hun, 
557. 

Each  night  the  portions  or  parts  per- 
manently fixed  to  the  building  ceased  to  be 
the  property  of  the  plaintiff,  and  the  labor 
and  material  worked  into  defendant's  house 
became  his  property  as  soon  as  attached 
to  the  realty,  and  at  the  time  of  the  fire  all 
that  is  now  charged  for  in  this  action  was 
the  property  of  the  defendant,  and  his  to 
pay  for  and  protect. 

Appleby  v.  Myers,  L.  R.  2  C.  P.  652; 
Hollis  v.  Chapman,  36  Tex.  1 ;  Wiblo  v. 
Binsse,  1  Keyes,  476;  Weis  v.  Devlin,  67 
Tex.  507,  60  Am.  Rep.  38,  3  S.  W.  726; 
Cleary  v.  Sohier,  120  Mass.  210;  Clark  ▼. 
Busse,  82  111.  515;  Jones  v.  Judd,  4  N.  Y. 
411;  Clark  v.  Franklin,  7  Leigh,  1;  Master- 
ton  v.  Brooklyn,  7  Hill,  61,  42  Am.  Dec. 
38;  Rawson  v.  Clark,  70  111.  656;  The 
Tornado  (Ellis  v\  Atlantic  Mut.  Ins.  Co.) 
108  U.  S.  342,  27  L.  eri.  747,  2  Sup.  Ct.  Rep. 
746;  Gilbert  6  B.  Mfg.  Co.  v.  Butler,  146 
Mass.  82,  15  N.  E.  76;  Lord  v.  Wheeler,  1 
Gray,  282;  Cook  v.  McCabe,  53  Wis.  250, 
40  Am.  Rep.  765,  10  N.  W.  507;  Wilson  v. 
Knott,  3  Humph.  473;  Wells  v.  Calnan, 
107  Mass.  5i4,  9  Am.  Rep.  65. 

Mr.  Walter  S.  Peaslee  also  for  plain- 
tiff. 

Messrs.  Jewett  &  Plnmmer  for  de- 
fendant. 

Bingham,  J.,  delivered  the  opinion  of 
the   court: 

This  proceeding  is  not  an   action  upon 


Note. — As  to  who  mast  bear  loss  by  fire,  of 
house  in  possession  of  vendee  holding  under  de- 
fective deed,  see,  in  this  series,  Wetzler  v.  Duffy, 
12  L.  R.  A.  178. 

For  a  case  holding  that  on  the  destruction  by 
Are  of  a  building,  towards  the  erection  of  which 
the  contractor  is  to  contribute  only  part  of  the 
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labor  and  material,  the  contractor  Is  discharged 
from  his  obligation,  and  may  recover  for  the 
value  of  what  he  has  done,  see  Butterfield  v. 
Byron,  12  L.  R.  A.  571,  with  footnote  as  to 
rights  under  building  contract  where  building 
is  destroyed  by  accident. 
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the  special  contract,  but  of  quasi  contract, 
to  recover  the  benefits,  if  any,  which  the 
plaintiff  may  have  conferred  upon  the  de- 
fendant by  his  part  performance  of  the 
special  contract.  A  quasi  contract  exists 
independently  of  the  intention  of  the  par- 
ties, and  is  founded  upon  the  doctrine  of  un- 
just enrichment.  Its  origin  may  be  in  the 
partial  performance  of  a  contract.  Britton 
v.  Turner,  6  N.  H.  481,  26  Am.  Dec.  713. 
And  the  benefit  conferred  upon  the  defend- 
ant by  the  part  performance,  and  not  the 
detriment  incurred  by  the  plaintiff,  is  the 
basis  of  liability.  Britton  v.  Turner,  supra; 
Davis  v.  Barrington,  30  N.  H.  517 ;  Allen  v. 
Jarvis,  20  Conn.  38;  Wellston  Coal  Co.  v. 
Franklin  Paper  Co.  57  Ohio  St.  182,  48  N. 
E.  888;  Keener,  Quasi -Contracts,  253;  0 
Cyc.  Law  &  Proc.  p.  680.  If  there  is  a  li- 
ability to  pay  for  a  partial  performance 
where  it  has  not  been  beneficial  to  the  de- 
fendant, it  does  not  exist  because  of  any 
promise  which  the  law  would  imply,  but 
rests  solely  on  the  special  contract  between 
the  parties.  Allen  v.  Jarvis,  20  Conn.  38; 
Southern  P.  Co.  v.  American  Well  Works, 
172  111.  9,  49  N.  E.  575;  9  Cyc.  Law  A 
Proc.  p.  688;  and  authorities  above  cited. 
The  right  of  one  who  has  partly  performed 
a  contract  to  recover  in  quasi  contract  is 
stated  by  Woods,  Ch.  J.,  in  Davis  v.  Bar- 
rington, 30  N.  H.  527,  as  follows:  "It  would 
seem  to  be  the  doctrine  in  this  state  .  .  . 
that  where  labor  is  done  and  materials 
found  by  a  person  for  another  upon  a 
special  contract,  and  the  contract  is  not  per- 
formed according  to  its  terms,  that  when 
the  services  are  of  a  character,  and 
the  materials  found  are  furnished  un- 
der such  circumstances,  that  the  same 
can  be  rejected,  .  .  .  and  the  obligee 
can  avoid  receiving  any  benefit  there- 
from, and  does  not  in  fact  assent 
expressly  or  by  implication,  .  .  .  but 
refuses  to  accept  the  same,  the  party  so  per- 
forming the  labor  and  furnishing  the  ma- 
terials will  not  be  entitled  to  recover. 
.  .  .  for  the  reason  that  the  contract  it» 
not  performed,  and  that,  .  .  .  the  per- 
son for  whom  the  services  were  rendered  and 
the  materials  furnished  has  not  in  fact 
been  benefited  thereby,  but  has  .  .  . 
refused  to  accept  the  same.  .  .  .  But 
there  is  a  class  of  cases  in  which  the  serv- 
ices .  .  .  are  from  their  very  nature 
accepted  from  day  to  day,  as  the  labor  pro- 
gresses, and  where  the  benefit  of  the  labor 
must  necessarily  be  regarded  as  accepted 
and  the  benefits  thereof  appropriated  by 
the  employer,  who,  notwithstanding  he  will 
not  be  liable  upon  the  special  contract,  .  .  . 
will  nevertheless  be  liable  to  pay  the  fair 
price  and  value  of  the  benefits  resulting 
from  the  partial  performance  of  the  con- 
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tract,  over  and  above  the  amount  of  dam- 
age sustained  by  the  breach."  In  the  latter 
class  of  cases  the  underlying  principle 
seems  to  be  that,  although  the  contract  calls 
for  a  continuous  service,  the  parties 
have  agreed  in  advance  to  an  appor- 
tionment of  the  contract  and  an  accept- 
ance of  the  service  as  it  shall  be 
rendered  from  day  to  day,  and  that 
tne  performance  of  the  whole  labor  is  not 
to  be  treated  as  a  condition  precedent  to  the 
employer's  obligation  to  pay,  unless  the 
parties  expressly  stipulate  that  it  shall  be, 
by  providing  that  nothing  shall  be  earned 
until  the  whole  service  is  performed  (Brit- 
ton v.  Turner,  6  N.  H.  493,  26  Am.  Dec. 
713) ;  while  in  the  former  class  the  reason- 
able construction  of  the  contract  is  that  it 
is  entire,  is  not  apportionable,  and  the 
agreement  to  fully  perform  is  a  condition 
precedent  to  the  employer's  obligation  to 
pay,  without  an  express  stipulation  to  that 
effect. 

The  contract  in  question  did  not  contain 
an  express  provision  that  the  completion  of 
the  heating  plant  should  be  a  condition 
precedent  to  payment,  although  it  called 
for  a  completed  structure.  The  question 
therefore  arises,  to  which  of  the  above 
classes  of  cases  it  belongs.  It  does  not  seem 
to  us  that  the  work  of  installing  the  heat- 
ing plant  was  from  its  very  nature  incapa- 
ble of  being  rejected,  and  must  be  under- 
stood to  have  been  accepted  from  day  to  day 
as  the  work  progressed.  The  opposite  con- 
struction is  more  reasonable.  The  case  does 
not  find  that  it  would  have  been  impos- 
sible, or  even  impracticable,  to  remove  the 
boiler,  radiators,  and  piping,  but  does  find 
that  their  value  amounted  to  $406.38,  while 
the  labor  of  installing  them  amounted  to 
but  $46.80.  This  would  indicate  that  the 
expense  of  removing  them  would  not  have 
been  unreasonable.  They  were  destroyed  by 
fire  before  the  completion  of  the  work,  with- 
out the  fault  of  either  party,  without  the 
defendant  having  made  any  use  of  them,  and, 
as  it  would  seem  before  he  was  called  upon 
to  accept  or  reject  them.  The  only  reason 
that  can  be  advanced  for  construing  the  con- 
tract to  mean  that  the  defendant  agreed  in 
advance  to  accept  the  labor  and  materials 
from  day  to  dny  is  that  by  adopting  this 
construction  the  conclusion  would  be  reached 
that  the  defendant  was  benefited.  But 
the  facts  presented  do  not  warrant  the  con- 
struction. 

Unless  the  plaintiff  procures  an  amend- 
ment showing  that  the  boiler,  radiators, 
and  piping  could  not  reasonably  have  been 
removed  and  for  a  reasonable  sum,  had  they 
not  been  destroyed  by  fire,  there  should  be 
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judgment    for    the    defendant.    Case    dis- 
charged. 

Parsons,  Ch.  J.,  and  Walker,  J.,  con- 
cur. 

Caase  and  Touts;,  J  J.,  dissent  on  the 
ground  that  the  case  fails  within  the  sec- 


ond class  of  cases  mentioned  in  the  opinion. 
According  to  the  facts  reported,  the  boiler, 
the  radiators,  and  the  piping,  to  the  value 
of  $460.38,  "were  all  affixed  to  the  realty," 
and  the  materials  and  workmanship  were 
such  as  the  contract  calls  for,  and  were 
seasonably  furnished. 


MISSISSIPPI    SUPREME    COURT. 


Godfrey  FRANK  et  al,  Appts,, 
v. 
COLONIAL  &  UNITED  STATES  MORT- 
GAGE COMPANY,  LIMITED,  et  al. 


(. 


.Miss.. 


.) 


Powers  of  sale  and  of  substitution  of 
trnxtee  In  a  mortgraare  or  deed  of 
trout    are   con  pled    with    an    interest. 

so  that  they  are  not  revoked  by  the  death  of 
the  grantor,  nl though  the  mortgage  or  deed  of 
trust  Is  a  mere  right  to  resort  to  the  thing 
for  payment  of  the  debt,  and  the  mortgagee  or 
trustee  has  no  estate,  legal  or  equitable,  in 
the  thing  conveyed. 

(Mny  1,  1005.) 


APPEAL  by  plaintiffs  fTora  a  decree  of 
the  Chancery  Court  for  Bolivar  County 
sustaining  a  demurrer  to  the  complaint 
in  a  suit  to  cancel  certain  deeds  of  trust. 
Affirmed, 

The  primary  object  of  the  bill  was  to 
open  the  final  settlement  of  the  estate  of 
J.  T.  Griffin,  deceased.  It  alleged  that 
plaintiffs  were  creditors  of  Griffin,  and  that 
Griffin  and  wife,  during  his  lifetime,  exe- 
cuted several  deeds  of  trust  to  David 
Haughton,  trustee,  to  secure  notes  given  to 
the  Colonial  &  United  States  Mortgage 
Company,  Limited.  Each  deed  provided  for 
substitution  of  trustee.  On  March  10, 
1800,    the    mortgage    company    substituted 


Note. — Does  power  of  sale  in  a  mortgage  or 
dce*l  of  trunt  confer  an  interest  which  pre' 
rents  its  revocation  by  death  of  mortgagor? 

I.  Scope  of  note,  135. 
II.  Introduction,   135. 

III.  The  general  rule, 

a.  Where   the  mortgagee's   or    trustee's 

interest  is  in  the  thing  itself,  136. 

b.  Where  his  interest  is  only  in  the  pro- 

ceeds of  the  sale,  140. 

IV.  Effect  of  statutes  of  administration. 

a.  Virtual  extinguishment  of  the  power, 

141. 

b.  Suspension  of  the  power,  145. 

I.  Scope  of  note. 

This  noie  doos  not  cover  the  general  question 
of  the  revocabillty  of  a  power  of  sale  In  a  mort- 
gage or  deed  of  trust ;  nor  does  It  take  In  cases 
on  the  effect  upon  the  power  of  any  other  disa- 
bility of  the  mortgagor  except  death;  nor  refer 
to  deeds  of  trust  other  than  those  in  the  na- 
ture of  mortgages. 

II.  Introduction, 

In  all  hut  two  states  where  the  question  has 
been  op,  whether  a  power  of  sale  In  a  mortgage 
or  deed  of  trust  Is  revoked  by  the  death  of  the 
grantor,  It  has  been  decided  that  the  power  Is 
coupled  with  such  an  Interest  In  the  subject  of 
the  encumbrance  Itself  that  it  survives  the 
grantor,  although  In  some  states  the  power  Is 
affected,  and  In  one  It  Is  virtually  revoked,  by 
operation  of  statutes  relating  to  the  adminis- 
tration of  estates  of  decedents. 

In  Georgia  and  South  Carolina  powers  of  sale 
In  mortgages  are  held  to  be  extinguished  by  the 
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death  of  the  mortgagor,  because  there  mort- 
gages are  considered  only  a  security  for  the 
payment  of  the  Indebtedness,  and  do  not  pass 
the  legal  estate.  The  mortgagee's  Interest  Is 
held  not  to  be  In  the  thing  Itself.  The  power 
is  therefore  said  to  be  naked.  Where  the  title 
passes  by  the  Instrument,  It  Is  held,  even  in 
Georgia,  that  the  power  is  not  revoked  by  the 
death  of  the  grantor,  and  the  same  thing  is 
hinted  at  In  South  Carolina. 

But  In  other  states,  where  a  mortgage  does 
not  pass  the  legal  estate  to  the  mortgagee,  the 
power  Is  still  held  to  be  coupled  with  an  Inter- 
est, and  Irrevocable  by  the  death  of  the  mort- 
gagor. In  Rellly  v.  Phillips,  4  8.  D.  G04,  57  N. 
W.  780,  infra,  the  court  says:  "The  quality  of 
the  power  does  not  depend  upon  the  general 
character  or  legal  effect  of  the  Instrument  In 
which  It  Is  granted,  but  upon  whether  or  not 
the  power  Itself  Is  coupled  with  an  Interest  in 
the  subject  concerning  which  the  parties  are 
contracting.  It  would  be  difficult  to  Juptlfy 
the  conclusion  that  In  one  case  the  mortgagee 
had  an  Interest  In  the  subject  of  the  mortgage 
and  in  the  other  case  did  not.  The  purpose  of 
the  mortgage,  and  the  rights  of  the  parties  as 
mortgagor  and  mortgagee,  are  the  same  In  both 
cases.  Under  either  theory,  the  general  rights 
of  the  mortgagee  are  the  same,  with  respect  to 
the  property  mortgaged.  He  may  Insure  it. 
He  may  redeem  It  from  tax  sale.  lie  may  pro- 
tect It  from  waRte,  even  as  against  blm  who 
holds  the  legal  title." 

By  the  weight  of  authority,  therefore,  wheth- 
er the  mortgagor  or  encumbrancer  retain  the 
legal  title  or  not,  the  power  to  sell  In  case  of 
default  Is  considered  to  be  coupled  with  an  In- 
terest, and  Is  not  revoked  even  by  the  death  of 
the  mortgagor. 
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N.  F.  Le  Master  in  place  of  the  original 
trustee,  and  he  proceeded  to  foreclose  the 
deeds  of  trust,  and  sell  the  property.  This 
occurred  after  the  death  of  Griffin.  The 
bill  alleged  that  these  proceedings  were 
void,  and  prayed  that  the  deeds  executed 
under  the  sales  be  canceled  and  vacated,  and 
the  land  sold,  and  the  proceeds  applied  to 
the  payment  of  complainants'  claims. 

Messrs.  Moore  A  Clark  and  Green  A 
Green  for  appellants. 

Messrs.  Jones  A  McGuir*  and  Charles 
Scott,  Woods,  A  Scott,  for  appellees: 

The  grant  of  power  of  substitution  of 
trustee  and  of  sale  of  the  property  is  irrev- 
ocable, and  does  not  cease  on  the  death  of 
the  mortgagor. 

Walker  v.   Brungard,    13   Smedes   &  M. 


763;  Hyde  v.  Warren,  46  Miss.  29;  Clark 
v.  Wilson,  53  Miss.  127;  Hill,  Trustees, 
183;  1  Sugden,  Powers,  145;  Bradford  v. 
Belfield,  2  Sim.  264;  Bergen  v.  Bennett, 
1  Cai.  Cas.  15,  2  Am.  Dec.  281;  28  Am.  & 
Eng.  Enc.  Law,  p.  168;  Wilson  v.  Ward 
Lumber  Co.  67  Fed.  674;  Verdin  v.  St. 
Louis,  131  Mo.  26,  33  S.  W.  480,  36  S.  W. 
52;  State  v.  Taylor,  68  N.  J.  L.  276,  53 
Atl.  392;  Rumsey  v.  New  York  d  N.  E.  R. 
Co.  133  N.  Y.  79,  15  L.  R.  A.  618,  28  Am. 
St.  Rep.  600,  30  N.  E.  654;  Long  v.  Long, 
79  Mo.  644. 

Whether  the  mortgagee's  interest  would 
be  considered  as  in  the  land  itself,  or  only 
in  the  proceeds,  the  power  is  essentially 
coupled  with  an  interest,  and  is  not  a  mere 
naked  power,  subject  to  revocation. 


III.    The  general  rule. 

a.  Where  the  mortgagees  or  trustee's  interest 
is  in  the  thing  itself. 

In  England,  where  powers  of  sale  in  mort- 
gages have  been  exercised  after  the  death  of 
the  mortgagor,  the  right  to  sell  under  the  power 
seems  to  have  been  assumed.  Thus,  in  Matthle 
v.  Edwards,  11  Jur.  761,  16  L.  J.  Ch.  N.  S.  405, 
a  case  in  which  a  mortgagee  of  a  reversionary 
interest  exercised  a  power  of  sale  contained  in 
the  mortgage,  shortly  after  the  death  of  a  mort- 
gagor and  before  the  probate  of  the  latter's 
will,  the  sale  was  merely  questioned  upon  the 
ground  that  It  was  unnecessary  and  oppressive. 
The  court  saw  nothing  in  the  case,  from  the  be- 
ginning to  the  end,  to  raise  the  question  whether 
the  mortgagee  had  forfeited  his  legal  right  to 
sell,  and  stated  that  the  sale  was  clearly  with- 
in the  right  and  power  of  the  mortgagee. 

And  in  Clay  v.  Willis,  1  Barn.  &  C.  364, 
mortgaged  lands  were  sold  under  a  power  of 
sale  in  the  mortgage  after  the  death  of  the 
mortgagor,  but  the  question  whether  the  power 
was  revoked  was  not  raised.  The  controversy 
in  the  case  was  merely  whether  the  surplus  re- 
maining after  the  satisfaction  of  the  mortgage 
debt  were  real  or  equitable  assets. 

Likewise,  in  Wright  v.  Rose,  2  Sim.  &  Stu. 
823,  where  mortgaged  land  was  sold  after  the 
death  of  the  mortgagor  under  power  of  sale  in 
the  mortgage  providing  that  the  surplus  should 
be  paid  to  the  mortgagor,  his  executors  and 
administrators,  the  right  to  sell  under  the  power 
was  not  questioned.  There  was  a  surplus  aris- 
ing from  the  sale,  and  it  was  held  that,  the 
estate  being  unsold  at  the  death  of  the  mortga- 
gor, the  equity  of  redemption  descended  to  his 
heir,  and  that  the  heir  was  entitled  to  the  sur- 
plus. 

In  the  English  conveyancing  and  law  of  prop- 
erty act  of  1881  (44  &  45  Vict  chap.  41), 
powers  of  sale  are  specifically  conferred,  and  by 
S  20  it  is  provided  that  the  power  of  sale  con- 
ferred by  the  act  cannot  be  exercised,  unless, 
among  other  requirements,  "notice  requiring  pay- 
ment of  the  mortgage  money  has  been  served  on 
the  mortgagor  or  one  of  several  mortgagors, 
and  default  has  been  made  in  payment  of  the 
mortgage  money,  or  of  part  thereof,  for  three 
months  after  such  service."  The  statutes  of 
N«w  York  and  Wisconsin,  in  providing  for  serv- 
ice of  notice  of  gale  upon  the  mortgagor,  pro- 
vide, also,  upon  whom  service  may  be  made  if 
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the  mortgagor  is  dead  (infra).  What  effect 
this  provision  as  to  service,  in  the  English  stat- 
ute, would  have  upon  the  right  to  exercise  the 
power  of  sale  conferred  by  the  act,  after  the 
death  of  the  mortgagor,  remains  to  be  deter- 
mined. 

In  Arkansas  it  is  held  that  the  power  of  sale 
in  a  deed  of  trust  Is  coupled  with  the  legal 
estate,  and,  also,  with  a  trust  for  the  benefit 
of  the  cestui  que  trust,  and  is  not  revoked  by 
the  death  of  the  grantor  before  sale.  Hannah 
v.  Carrlngton,  18  Ark.  85. 

The  power  is  coupled  with  an  interest  in  the 
lands  conveyed,  and  is  not  defeated  or  suspended 
by  the  death  of  the  grantor.  Hudgins  v.  Mor- 
row, 47  Ark.  515,  2  S.  W.  104. 

In  California  the  death  of  the  grantor  does 
not  revoke  the  power  of  sale  contained  In  a 
deed  of  trust,  or  in  any  manner  limit  or  affect 
the  deed.  More  v.  Calkins,  95  Cal.  435,  29  Am. 
St.  Rep.  128,  80  Pac.  588;  Whltmore  v.  San 
Francisco  Sav.  Union,  50  Cal.  145,  infra. 

And  the  fact  that  the  deed  was  made  direct- 
ly to  a  creditor  of  the  grantor  as  trustee,  in- 
stead of  to  a  third  person,  is  Immaterial.  More 
v.  Calkins,  95  Cal.  435,  29  Am.  St.  Rep.  128, 
30  Pac.  583. 

It  has  even  been  held  in  Georgia,  where  the 
rule  is  that  a  power  of  sale  in  a  mortgage  does 
not  survive  the  grantor,  that  an  instrament  in 
the  form  of  a  warranty  deed,  containing  a  stipu- 
lation that  the  conveyance  Is  Intended  to  oper- 
ate as  provided  by  the  act  of  the  general  as- 
sembly to  provide  for  sales  of  property  to  secure 
loans  and  other  debts,  Is  not  revoked  by  the 
death  of  the  grantor.  Roland  v.  Coleman,  76 
Ga.  652. 

In  an  early  Illinois  case  it  was  held  that  a 
power  to  sell  on  default  of  payment,  contained 
in  a  mortgage  deed,  was  a  power  coupled  with 
an  interest  in  the  estate  itself,  and  did  not 
become  inoperative  by  reason  of  the  death  of 
the  mortgagor,  before  it  was  executed;  and  a 
sale  thereunder  was  held  to  have  barred  the 
equity  of  redemption.  Strother  v.  Law,  54  111. 
413. 

By  |  13  of  the  act  of  1874,  in  relation  to 
mortgages,  however,  it  was  provided  that,  "in 
case  of  the  death  of  the  grantor  in  any  mort- 
gage, or  trust  deed  In  the  nature  of  a  mortgage, 
such  grantor  being  at  the  time  of  his  decease 
the  owner  of  the  equity  of  redemption  of  the 
premises  so  granted,  or  in  case  of  the  death  of 
any  person  owning  the  equity  of  redemption  of 
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Hyde  v.  Warren,  46  Miss.  13;  Bunt  v. 
Rousmanier,  8  Wheat.  174,  5  L.  ed.  580; 
Strotker  v.  Law,  54  111.  413;  Brewer  v. 
Wi»c%e*for,  2  Allen,  380;  Fomttw  v.  Me- 
serve,  8  Allen,  158;  Cranston  v.  Crane,  07 
Mass.  450,  03  Am.  Dec.  106;  Conners  v. 
Holland,  113  Mass.  50;  WistoaU  v.  floss, 
4  Port.  (Ala.)  328;  Collins  v.  Hopkins,  7 
Iowa,  463;  Bodges  v.  GtW,  0  Baxt.  378; 
Iteatfe  v.  Butler,  21  Mo.  313,  64  Am.  Dec. 
234;  De  Jarnette  v.  De  Oiverville,  56  Mo. 
440;  White  v.  Stephens,  77  Mo.  452;  Sett 
v.  Twilight,  22  N.  H.  500;  Bradley  v.  Ches- 
ter Fa^ey  R.  Co.  36  Pa.  141 ;  Berry  v.  flffcin- 
ner,  30  Md.  567;  Piokett  v.  Jones,  63  Mo. 
195;  McGuire  v.  Fan  PeJt,  55  Ala.  344; 
Wilburn  v.  Spoftord,  4  Sneed.  608;  Hannah 
v.  Carrington,  18  Ark.  104;  Hill,  Trustees, 


88,  338,  note ;  Bergen  v.  Bennett,  1  Cai.  Gas. 
1,  2  Am.  Dec.  281;  2  Jones,  Mortg.  4th  ed. 
§  1702;  Schwab  Clothing  Co.  v.  Clauneh 
(Tex.  Civ.  App.)  20  S.  W.  022;  Muth  v. 
Qoddard,  28  Mont.  237,  08  Am.  St.  Rep. 
553,  72  Pac.  626. 

Whitfield,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  question  which  must  control  this  case 
is  simply  this:  Is  the  power  of  sale  vested 
in  a  trustee  in  a  deed  in  trust  or  in  a  mort- 
gagee in  a  mortgage  with  power  of  sale  rev- 
ocable by  the  death  of  the  grantor?  Or, 
to  phraae  it  differently,  is  such  a  power  a 
power  coupled  with  an  interest?  And, 
similarly,  is  the  power  of  substitu- 
tion   of    a  new    trustee,    granted     in    a 


any  premises  mortgaged  or  conveyed  in  trust 
as  security  for  money,  no  sale  shall  be  made  by 
virtue  of  any  power  of  sale  contained  In  such 
mortgage  or  trust  deed,  or  given  in  relation 
thereto ;  but  the  same  may  be  foreclosed  in  the 
same  manner  as  mortgages  not  containing  power 
of  sale  may  now  be  foreclosed  at  law  or  in  chan- 
cery." Fisher  v.  Green,  142  111.  80,  31  N.  E. 
172. 

Under  the  present  statutes  of  the  state,  pow- 
ers of  sale  in  mortgages,  trust  deeds,  or  other 
conveyances  In  the  nature  of  mortgages,  can- 
not be  exercised  at  all ;  but  such  instruments 
must  be  foreclosed  in  the  manner  provided 
for  foreclosing  mortgages  containing  no  power 
of  sale.  Laws  1870,  p.  211,  |  1;  Rev.  Stat. 
chap.  05,  *  22 ;  Rev.  Stat.  1808,  §  22. 

The  case  of  Collins  v.  Hopkins,  7  Iowa,  463, 
has  often  been-  cited  by  the  courts  and  text- 
book writers  as  an  authority  for  the  propo- 
sition that  a  power  of  sale  in  a  mortgage  is  not 
revoked  by  death  of  the  mortgagor.  A  headnote 
Indicates  this  to  be  the  holding  of  the  court, 
but,  upon  an  examination  of  the  case  itself,  the 
question  seems  to  have  been  whether  the  power, 
which  expressly  provided  that  the  grantee,  his 
administrator,  or  assigns,  might,  without  suit 
or  foreclosure,  proceed  to  sell,  was  revoked  by 
the  death  of  the  grantee.  The  court  says: 
"This  being  a  power  coupled  with  an  interest, 
the  administrator  is  authorized  to  carry  it  into 
effect.  The  power  is  irrevocable,  and  does  not 
cease  with  the  death."  The  case  seems  to  have 
been  cited,  therefore,  to  a  broader  proposition 
than  It  sustains. 

In  Berry  v.  Skinner,  30  Md.  567,  although 
the  question  was  whether  a  power  of  sale  in  a 
mortgage  was  revoked  by  the  lunacy  of  the 
mortgagor,  the  court,  in  holding  that  it  was  not, 
declared  that  the  power  would  not  he  revoked 
by  the  death  of  the  mortgagor ;  that  it  was  not 
a  naked  power  collateral  with  the  grant,  but 
a  power  coupled  with  an  interest  in  the  prem- 
ises conveyed  by  the  mortgage,  deed;  that 
being  intended  for  the  benefit  of  the  mortgagee, 
as  affording  him  a  more  speedy  and  summary 
mode  of  collecting  his  debt  than  by  ordinary 
proceeding  to  foreclose,  it  was  appendant  to  the 
estate  and  part  of  the  security  Itself;  that  it 
would  pass  with  the  estate  by  assignment  of  the 
mortgage  debt,  and  could  be  executed  after  the 
death  of  the  mortgagor. 

That  a  power  of  sale  In  a  mortgage  is  not 
revoked  by  the  death  of  the  mortgagor  is  re- 
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asserted  in  an  obiter  dictum  in  Barrlck  v.  Hor- 
ner, 78  Md.  253,  44  Am.  St.  Rep.  283,  27  Atl. 
1111. 

The  question  whether  a  sale  under  a  power  in 
a  mortgage  could  be  executed  after  the  death 
of  the  mortgagor  was  raised,  but  not  decided* 
In  Brewer  v.  Winchester,  2  Allen,  380.  In  that 
case  the  purchaser  at  the  sale  under  the  power 
contained  in  the  mortgage  gave  a  note  in  part 
payment  of  the  purchase  price,  but  refused  to 
accept  the  deed  afterwards  tendered  on  the  sole 
ground  that  he  was  unable  to  get  the  money 
necessary  to  fulfil  his  contract.  In  an  action 
on  the  note,  it  was  held  that  a  defense  based  on 
the  ground  that  good  title  could  not  be  given 
because  the  mortgagor  was  dead  at  the  time  of 
the  sale  was  not  available,  as  it  had  been 
waived,  since,  on  seasonable  notice  as  to  the  na- 
ture of  the  objection,  a  perfect  title  might  have 
been  made  by  a  release  from  the  heirs  of  the 
mortgagor. 

The  question  was  fairly  before  the  court  for 
the  first  time  in  Varnum  v.  Meserve,  8  Allen, 
158.  It  was  there  held  that,  when  the  power 
was  to  be  executed  in  the  name  of  the  mort- 
gagee, it  was  coupled  with  an  interest,  and  not 
merely  an  interest  in  the  proceeds  of  the  prop- 
erty for  the  sale  of  which  the  power  was  given, 
but  in  the  property  itself;  and  that  the  power 
was  not  extinguished  by  the  death  of  the  mort- 
gagor. "Strictly  speaking,"  says  the  court,  "a 
mortgage  vests  the  whole  legal  estate  in  the 
mortgagee.  His  title  to  the  land  is  complete 
as  a  legal  title,  and  the  power  of  sale  is  to 
relieve  him  of  the  equities  attached  to  the  mort- 
gage. The  power  is  to  be  executed  out  of  the 
estate  conveyed,  and  is  not  merely  collateral  to 
it." 

So  a  sale  under  a  power  in  a  mortgage  may 
be  made  in  Massachusetts,  after  the  death  of  a 
mortgagor  and  before  the  appointment  of  an 
administrator  of  his  estate.  Conners  v.  Hol- 
land, 113  Mass.  50. 

In  Mississippi,  where  a  sale  was  made  under 
a  power  in  a  deed  of  trust  after  the  death  of 
the  grantor,  the  question  whether  the  power  was 
revoked  by  the  death  of  the  grantor  was  not 
raised.  The  sale  was  held  Invalid,  because  of 
an  improper  exercise  of  a  power  of  substitution 
of  the  trustee  under  a  power  in  the  deed.  Allen 
v.  Alliance  Trust  Co.  84  Miss.  310,  36  So.  285. 

In  Missouri  the  power  of  sale  in  a  mortgage 
Is  not  extinguished  by  the  death  of  the  mort- 
gagor, and  by  a  statute  passed  In  1847  the  right 
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trust  deed  or  mortgage  to  the  benefici- 
ary, a  power  coupled  with  an  inter- 
est or  not?  In  our  view,  both  are  solvable 
on  the  same  principle.  It  may  be  stated 
at  the  outset,  as  a  conceded  principle,  thai 
at  the  common  law,  and  in  all  the  states  of 
this  Union,  in  which  the  mortgagee  or  the 
trustee  in  a  deed  in  trust  is  regard 
ed  as  having  an  estate  in  the  thinjz 
conveyed,  legal  or  equitable,  such  pow- 
er of  sale  and  substitution  are  both 
powers  coupled  with  an  interest,  and 
so  not  revocable  by  death.  Learned 
counsel  for  appellant  fully  concede  this, 
but  they  insist  that  since  a  mortgagee  in  n 
mortgage  and  a  trustee  in  a  deed  in  trust 
have  been  uniformly  hold  in  this  state  not 
to  have  any,  the  slightest  estate,  legal  or 


equitable,  in  the  thing  conveyed,  and  since, 
also,  as  a  consequence,  it  has  been  uniform- 
ly held  in  this  state  that  such  beneficiary 
in  a  deed  of  trust  or  mortgage  has  a  mere 
right  to  resort  to  a  sale  of  the  thing  con- 
veyed for  the  payment  of  his  debt,  a  mere 
lien  or  security  upon  the  property  conveyed, 
and  not  an  estate  in  it, — therefore  we 
should  now  hold  that  such  power  of  salo 
in  a  trust  deed  or  mortgage  is  a  mere  naked 
power,  not  coupled  with  an  interest,  and 
hence  revocable  by  the  death  of  the  grantor. 
It  is  doubtless  true  that  this  court  has  held 
that  the  beneficiary  in  a  trust  instrument  or 
a  mortgage  has  no  estate,  legal  or  equitable, 
in  the  thing  conveyed,  and  the  writer  of  this 
opinion  desires  to  express  now  what  he  has 
long  held, —  the  firm  opinion  that  all  these 


of  the  trustee  of  a  deed  of  trust  to  sell  Is  recog- 
nized, notwithstanding  the  denth  of  the  em n fop. 
Bentle  v.  Butler,  21  Mo.  813,  04  Am.  Dec.  234. 
See  Infra. 

In  I)e  Jarnette  v.  De  Glvervllle,  50  Mo.  440, 
In  holding  that  the  power  of  sale  In  a  deed  of 
trust  was  not  suspended  during  the  Rebellion 
by  the  fnct  that  the  grantor  wns  within  the 
Confederate  lines,  the  court  said  the  power 
was  coupled  with  an  Interest,  and  Irrevocable; 
that,  so  far  as  the  authority  of  the  trustee  was 
concerned  to  go  on  and  make  a  sale  of  the  prop- 
erty In  satisfaction  of  the  debt.  It  made  no  dif- 
ference whether  the  grantors  were  In  the  Con- 
federate lines,  or  In  the  jungles  of  India,  or 
even  If  they  were  dead. 

In  a  later  case  It  appeared  that  a  deed  t>f 
trust  contained.  In  addition  to  the  usual  power 
of  sale,  a  provision  that  In  case  of  the  absence, 
death,  etc.,  of  the  trustee,  the  sheriff  of  the 
county  should  execute  the  sale.  After  the  death 
of  the  mortgagor  the  sheriff  sold  the  property 
pursuant  to  the  power.  It  was  contended  that, 
although  a  power  coupled  with  an  Interest,  and 
united  In  the  same  person,  as  In  the  case  of  a 
mortgage  with  a  power  of  sale,  was  not  revoked 
by  the  death  of  the  mortgagor;  and  that,  al- 
though the  power  conferred  upon  the  sheriff  by 
the  deed  was  Irrevocable  by  the  grantor  during 
bis  life, — It  was,  nevertheless,  extinguished  by 
his  death.  The  court  held  that  the  sheriff  had 
a  power  coupled  with  an  Interest  sub  mo  do;  that 
the  trustees  In  the  deed  were  Invested  with  die 
legal  title,  and  contingently  seised  to  the  use 
of  the  sheriff  for  the  purpose  of  making  bis 
sale  and  conveyance  effectual :  and  that  such  a 
power  was  not  revoked  by  the  death  of  the 
grantor.     White  v.  Stephens,  77  Mo.  432. 

In  Markwell  v.  Markwell.  157  Mo.  320.  57  R. 
W.  1078.  an  action  to  set  aside  a  trustee's  deed 
to  property  sold  under  a  power  in  a  deed  of 
trust  after  the  death  of  the  grantor,  the  ques- 
tion whether  the  power  was  revoked  by  the 
death  of  the  grantor  was  not  again  raised,  re- 
lief being  asked  on  other  grounds. 

In  Montana  a  power  of  sale  In  a  trust  deed 
is  a  power  coupled  with  an  interest ;  but,  Irre- 
spective of  this,  as  the  legal  title  to  the  prop- 
erty passes  to  the  trustee  from  the  mortgagor. 
it  Is  held  that  the  death  of  the  latter  can  In  no 
wise  affect  the  trustee's  right  to  carry  out  the 
trust  reposed  In  him.  Muth  v.  Ooddard,  28 
Mont.  237.  08  Am.  St.  Rep.  557.  72  Pac.  621. 

The  earliest  case  in  New  York  is  that  of 
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Hergen  v.  Bennett,  1  Cal.  Cas,  1,  2  Am.  Dec. 
281.  a  leading  case  on  the  subject  in  the  United 
States,  which  holds  that  a  power  of  sale  in  a 
mortgage  does  not  expire  upon  the  death  of  the 
mortgagor.  "It  Is  admitted,"  said  Kent  J., 
giving  the  opinion  of  the  court,  "that  a  naked 
authority  expires  with  the  life  of  the  person 
who  gave  It :  but  a  power  coupled  with  an  Inter- 
est Is  not  revoked  by  the  death  of  the  grantor. 
In  my  opinion  the  power  contained  in  the  mort- 
gage Is  of  the  latter  description.  .  .  .  If,  aa 
one  of  the  old  cases  expresses  It,  the  person 
clothed  with  the  power  hath  at  the  same  time 
an  estate  In  the  land,  the  power  Is  not  collat- 
eral because  It  savors  of  the  land.  The  power 
now  In  question  answers  exactly  to  this  defini- 
tion of  a  power  with  an  Interest,  because  the 
mortgagee  has  at  the  same  time  a  vested  estate 
In  the  land,  and  It  does  not  answer  at  all  to  the 
definition  of  a  power  simply  collateral,  for  that 
Is  but  a  bare  authority  to  a  stranger,  who  has 
not,  nor  never  had,  any  estate  whatsoever." 

The  right  to  sell  under  a  power  In  a  mortgage 
Is  expressly  recognized  In  the  New  York  statutes 
relating  to  foreclosure  by  advertisement,  as  It 
Is  provided  that  a  copy  of  the  notice  of  sale  must 
be  served  upon  the  mortgagor,  "or,  If  he  is 
dead,  upon  his  executor  or  administrator,  if  an 
executor  or  administrator  has  been  appointed, 
and  also  upon  his  heirs,  providing  he  died  the 
owner  of  the  mortgaged  premises."  Code  Civ. 
Proc.  S  2388. 

in  cases,  therefore,  where  the  power  to  sell 
the  mortgaged  property  under  a  power  In  the 
mortgage  has  been  exercised  after  the  death  of 
the  mortgagor,  the  question  has  usually  been 
*implv  whether  the  statute  was  complied  with 
in  making  the  sale.  King  v.  Duntz,  11  Barb. 
101 ;  Cole  v.  MoflUt,  20  Barb.  18;  Anderson  v. 
Austin,  34  Barb.  310;  George  v.  Arthur,  2  Hun, 
400 :  Lawrence  v.  Farmers*  Loan  &  T.  Co.  13  N. 
Y.  213. 

But  where  the  power  in  a  trust  deed  author- 
ized the  trustees  to  sell  only  and  with  the  con- 
sent of  the  grantor  of  the  deed,  to  be  mani- 
fested- by  the  grantor  uniting  with  them  In  the 
conveyance,  the  power  was  held  to  have  been 
extinguished  by  the  death  of  the  grantor.  Kis- 
sam  v.  nierkes,  40  N.  Y.  002. 

In  North  Carolina  the  mortgagee  Is  consid- 
ered the  legal,  and  the  mortgagor  the  equitable, 
owner ;  and  a  power  of  sale  in  a  mortgage  Is  not 
revoked  by  the  death  of  the  mortgagor.    Carter 
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decisions  are  utterly  unsound,  and  that  it 
has  been  a  misfortune  for  the  jurisprudence 
of  the  state  that  such  view  should  ever  liave 
been  declared.  The  legal  title  is  expressly 
conveyed  in  such  instruments.  Both  the 
trustee  and  mortgagee  may  maintain  eject- 
ment, after  condition  broken,  on  the 
strength  of  that  legal  title;  and  without 
now  pausing  to  point  out  the  various  in- 
cidents connected  with  the  idea  that  the 
mortgagee  or  trustee  has  no  legal  or  equi- 
table estate  in  the  thing  conveyed,  it  is 
enough  now  to  record  my  conviction  that 
tiiis  view  is  an  unsound  one,  leading  to  ab- 
surd conclusions.  It  is  no  answer  to  say 
that  the  recovery  referred  to  in  ejectment 
is  simply  for  the  purpose  of  enabling  the 
plaintiff  to  pay  off  his  debt,  etc.    He  never 


could  have  recovered  in  ejectment  without 
a  perfect  legal  title,  and  we  are  thus  forced 
into  the  remarkable  attitude  of  holding 
that,  although  one  had  a  perfect  legal  title, 
— of  course  only  for  the  purpose  of  the  in- 
strument,— he  nevertheless  did  not  have 
any  legal  estate  at  all  in  the  thing  in  which 
he .  had  such  legal  title.  As  said,  I  have 
never  assented  to  this  view,  and  only  followed 
it  in  Adams  v.  Colonial  &  U.  S.  Mortg. 
Co.  82  Miss.  263,  100  Am.  St.  Rep.  633,  34 
So.  482,  because  of  an  unbroken  line  of 
authorities  asserting  it.  The  statute  it- 
self provides  that  the  legal  title  shall  re- 
main in  the  grantor  until  condition  broken; 
clearly  implying  that  after  condition  broken 
it  is  in  the  trustee  or  mortgagee.  This 
court,    notwithstanding   that   holding,    has 


▼.  Rloeomb.  122  N.  C.  475,  05  Am.  St  Rep.  714, 
20  8.  E.  720. 

In  Kellly  ▼.  Phillips.  4  S.  D.  004,  57  N.  W. 
780,  the  court  reaches  the  conclusion  that  the 
right  of  a  mortgagee  to  exercise  the  power  of 
sale  In  a  mortgage  la  sanctioned  by  the  statutes 
of  the  state,  a  power  of  sale  In  a  mortgage 
being  declared  to  be  a  trust  (Corop.  Laws,  | 
4354)  ;  and  as  such  an  elemental  part  of  the 
security  (|  2820)  :  and  distinguished  from  a 
simple  power  of  attorney  (8  2813).  It  was 
therefore  said  to  be  a  power  coupled  with  an 
interest,  which  does  not  terminate  with  the 
death  of  the  party  conferring  It  (Comp.  Laws, 
8  40O7).  The  survivability  of  the  power  of 
sale  is  also  suggested,  the  court  says,  by  8  5424. 
which  provides  that  the  surplus  must  be  paid 
to  the  mortgagor,  bis  legal  representatives,  or 
assigns.  But.  aside  from  the  statutes,  It  was 
held  that  the  power  Is  not  revoked  by  the  death 
of  the  mortgagor,  although  In  South  Dakota 
the  mortgagor  retains  the  title  to  the  estate 
mortgaged. 

The  case  Is  distinguished  from  Johnson  v. 
Johnson,  27  S.  C.  800.  13  Am.  St.  Rep.  030,  3 
8.  E.  0O0t  Infra,  In  so  far  as  the  South  Carolina 
decision  rests  upon  the  fact  that  there  la  no 
statute  In  that  state  providing  a  method  for  the 
execution  of  the  power,  and  that  It  would  have 
to  be  executed  In  the  name  of  the  deceased  prin- 
cipal. In  South  Dakota  a  statute  provides  that 
the  power  may  be  executed  by  the  sheriff,  and 
tie  deed  made  by  him  as  sheriff.     Tbld. 

The  South  Dakota  case  Is  followed  In  Orandln 
v.  Emmons,  10  N.  D.  223,  54  L.  R.  A.  010.  88 
Am.  St.  Rep.  084,  80  N.  W.  723,  In  which  It  was 
held  that  a  foreclosure  by  advertisement  after 
the  death  of  the  mortgagor  under  a  power  of 
sale  contained  In  the  mortgage  was  valid.  The 
statutes  ox  the  two  states  are  Identical  in  Inn- 
ptttge.  88  4710.  3410,  3403,  43r»0,  5844.  and 
C857  of  the  Laws  of  North  Dakota  being  the 
nctfops  corresponding  with  the  sections  of  the 
South  Dakota  lawn  above  mentioned.  It  was 
beid  thru  cither  under  the  statutes  or  wl'.lioul 
them,  the  power  of  sale  In  a  mortgage  1.*  one 
coupled  with  an  Interest,  and  that  It  survives 
the  grantor. 

In  Tennessee  a  deed  of  trust  passes  the  title 
to  the  trustee  with  power  to  sell  the  property. 
In  case  of  default,  for  the  purpose  of  paying  the 
debt  The  power  Is  coupled  with  an  Interest, 
and  Is  not  revoked  by  the  death  of  the  grantor. 
The  creditor  thus  secured  may  proceed  against 
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the  trust  property  as  the  primary  fund,  whether 
before  or  after  the  death  of  the  debtor ;  and  his 
right  Is  not  waived  by  obtaining  a  Judgment  at 
law.     Hodges  v.  Gill,  0  Baxt.  378. 

As  the  entire  Interest  of  the  grantor  Is  con- 
veyed by  a  deed  of  trust  to  the  trustee,  the  act 
to  be  done  by  the  latter  under  the  power  of  sale 
Is  to  l>e  done  In  his  own  name,  and  not,  as  In 
the  case  of  a  mere  power,  In  the  name  of  the 
principal.  The  power  consequently  survives  the 
grantor.     Wilborn  v.  Spofford,  4  Sneed,  808. 

In  Gibson  v.  Jones.  5  Leigh,  370,  an  action  to 
set  aside  a  sale  under  a  trust  deed,  the  ques- 
tion whether  the  power  was  revoked  by  the 
death  of  the  grantor  was  not  raised,  but  the 
court  said  oWer:  "Indeed,  an  opinion  has  been 
entertained  by  able  men  that  a  trustee  ought 
not  to  proceed  to  sell  where  the  debtor  dies; 
<lnce,  by  his  death,  the  duty  of  redeeming,  and 
the  benefit  of  redemption,  which  were  before 
blended  In  the  same  person,  are  now  separated ; 
rhc  duty  devolving  on  the  executor,  to  whom  It 
belongs  to  discharge  the  debts,  and  the  benefit 
accruing  to  the  heir,  who  has  a  right  to  de- 
mand of  the  executor,  If  he  has  assets,  to 
relieve  the  trust  subject  for  the  encumbrance. 
Moreover,  the  heir,  not  being  conusant  to  the 
debts,  is  unprepared  to  defend  the  estate  from 
unjust  sacrifice." 

But  It  was  afterwards  held  that  a  power  of 
sa le  In  such  a  deed  Is  coupled  with  an  Interest, 
and  not  affected  by  the  death  of  any  of  the 
parties  to  the  Instrument  Sulphur  Mines  Co. 
v.  Thompson,  03  Va.  203,  25  S.  E.  232. 

In  Spencer  v.  Lee,  10  W.  Va.  170,  an  action 
was  brought  to  set  aside  a  sale  by  a  trustee 
after  the  death  of  the  grantor,  under  a  power  In 
a  deed  of  trust  on  account  of  misconduct  of  the 
trustee.  It  appeared  that  the  proper  parties 
were  not  before  the  court,  but,  on  the  merits  of 
the  case,  Patton,  J.,  who  delivered  the  opinion  of 
the  court,  stated  that,  by  the  death  of  a  grantor, 
two  trust  funds  existed  for  the  payment  of  the 
debt,  one  a  primary  fund,  the  other  secondary; 
that  It  was  the  trustee's  duty  to  stay  the  sale 
until  It  could  be  ascertained  out  of  which  trust 
fund — the  land  or  the  personal  assets — the  trust 
debt  should  be  paid ;  and  that,  upon  the  death 
of  a  grantor,  the  trustee  must  resort  to  a  court 
of  equity  before  selling  the  land.  The  other 
Judges,  however,  did  not  concur  on  this  point, 
and  Green,  J.,  In  delivering  the  prevailing  opin- 
ion on  the  question,  stated  that  at  that  late  day, 
when  there  were  very  many  titles,  both  in  West 
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held  in  three  cases  expressly  that  such  a 
power  of  sale  is  a  power  coupled  with  an 
interest.  In  Walker  v.  Brungard,  13 
Smedes  &  M.  763,  this  court  says:  "A  deed 
of  trust  is  but  a  power,  coupled,  perhaps 
with  an  interest."  In  Hyde  v.  Warren,  46 
Miss.  29,  the  court  said :  "The  grant  of  the 
power  is  irrevocable;  it  does  not  cease  on 
the  death  of  the  mortgagor."  In  Clark  v. 
Wilson,  53  Miss.  128,  129,  the  court,  on 
this  point,  says:  "A  power  to  the  mortga- 
gee to  sell  is  an  example  of  the  former  kind. 
Being  annexed  to  the  estate,  it  is  not  per- 
sonal, or  in  gross,  and  would  not  terminate 
at  the  death  of  the  mortgagor;  citing 
Cai.  Gas.  15.  The  case  cited  is  Bergen  v. 
Bennett,  found  in  2  Am.  Dec.  281,  and  it 
may  be  said  that  there  has  never  been  any 


improvement  on  the  statement  of  the  law 
on  these  points  made  by  Chancellor  Kent 
in  this  case.  Chancellor  Kent  says:  "It 
is  admitted  that  a  naked  authority  expires 
with  the  life  of  the  person  who  gave  it; 
but  a  power  coupled  with  an  interest  is 
not  revoked  by  the  death  of  the  grantor. 
In  my  opinion,  the  power  contained  in  the 
mortgage  is  of  the  latter  description.  A 
power  simply  collateral  and  without  in- 
terest, or  a  naked  power,  is  when,  to  a  mere 
stranger,  authority  is  given  to  dispose 
of  an  interest  in  which  he  had  not  before, 
nor  hath  by  the  instrument  creating  the 
power,  any  estate  whatsoever.  But  when 
power  is  given  to  a  person  who  derives,  un- 
der the  instrument  creating  the  power  or 
otherwise,  a  present  or  future  interest  in 


Virginia  and  Virginia,  held  under  deeds  exe- 
cuted by  trustees  after  the  death  of  the  grantors 
Id  deeds  of  trust,  a  court  of  equity  would  not 
Interfere  with  a  sale  merely  because  made  after 
the  death  of  the  grantor.  If  such  a  deed  were 
vacated  it  must  be  for  other  and  better  reasons. 
"My  conclusion  Is,"  said  he,  "that  whether  a 
court  of  equity  ought  or  ought  not  to  enjoin  a 
sale  of  land  by  such  a  trustee  after  the  grantor's 
death  depends  upon  the  pecuniary  circumstances 
of  the  grantor  at  his  death,  and  upon  the  size 
of  the  debt  secured  by  the  deed  of  trust  as  com- 
pared with  the  land  conveyed  by  the  deed  of 
trust,  and  upon  the  length  of  time  after  his 
death  when  the  trustee  proposes  to  make  the 
sale,  and,  it  may  be,  on  some  other  circum- 
stances, which  might  be  presented  in  a  particu- 
lar case."  It  was  held  that  the  court  would 
Inquire  Into  the  circumstances  brought  about, 
In  a  particular  case,  by  the  death  of  the  grantor, 
and.  If  proceeding  to  sell  in  breach  of  duty,  he 
would  be  enjoined. 

The  statutes  of  West  Virginia  also  provide 
that  notice  of  sale  shall  be  served  upon  the 
grantor  of  a  deed  of  trust,  his  agent,  or  per- 
sonal representative.     Code  1892,  chap,  72,  8  7. 

And  the  statutes  of  Wisconsin,  which  provide 
that  a  mortgage  containing  a  power  of  sale  may, 
upon  default,  be  foreclosed  by  advertisement, 
specify,  as  in  New  York,  that  a  copy  of  the 
notice  must  be  served  upon  the  mortgagor,  or, 
if  he  be  dead  at  the  time  of  the  first  publication 
of  the  notice,  upon  his  executor  or  administra- 
tor, If  any.  Anno.  Stat  1899,  chap.  152,  S 
3526. 

b.  Where  his  interest  is  only  in  the  proceeds  of 
the  sale. 

In  the  two  states  where  It  Is  held  that  the 
power  of  sale  in  mortgages,  or  Instruments  in 
the  nature  of  mortgages,  is  revoked  by  the  death 
of  the  mortgagor  or  grantor  the  legal  estate  does 
not  pass  out  of  the  encumbrancer  by  the  execu- 
tion and  delivery  of  the  Instrument,  and,  on  this 
ground,  it  is  held  that  the  power  is  not  coupled 
with  an  interest,  and  hence  does  not  survive  the 
grantor.  But  la  Georgia,  the  power  of  sale 
where  the  legal  title  passes  survives,  and  it  is 
Intimated  In  the  South  Carolina  decisions  that 
the  same  thing  would  be  held  there  in  a  proper 
case. 

In  Georgia  a  mortgage  Is,  under  the  Code,  S 
1954,  only  a  security  for  the  debt.     Wllklns  v. 
McGehee,  86  Ga.  764,  13  8.  E.  84. 
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In  Calloway  v.  People's  Bank,  54  Ga.  441,  the 
question  was  raised  whether  the  mortgagor  him- 
self could  revoke  the  power  of  sale  in  the  mort- 
gage. The  court  said  the  power  was  coupled 
with  an  Interest,  and  Irrevocable,  and  saw 
nothing  in  the  declaration  of  the  Code  that  a 
mortgage  Is  only  a  security  to  negative  that 
Idea. 

In  Lathrop  v.  Brown,  65  Ga.  812,  however, 
which  holds  that  the  power  of  sale  In  an  Instru- 
ment in  the  nature  of  a  mortgage  does  not  sur- 
vive the  mortgagor.  It  was  stated  that  the  court, 
in  the  last-mentioned  case,  could  not  have 
meant,  and  did  not  mean,  that  the  power  sur- 
vived the  death  of  the  mortgagor  so  as  to  defeat 
costs  of  administration,  year's  support,  widow's 
dower,  and  trust  debts.  It  was  held  that,  un- 
less the  title  passed,  the  lands  were  assets,  and 
must  be  administered  as  such  after  the  death  of 
the  mortgagor. 

In  Miller  v.  McDonald,  72  Ga.  20,  It  was  again 
held  that  the  power  of  sale  In  a  mortgage  is  re- 
voked by  the  death  of  the  mortgagor. 

But  the  ln*t  two  cases  were  distinguished  In 
Roland  v.  Coleman,  76  Ga.  652,  In  which  It  was 
held  that  a  power  of  sale  In  an  instrument  In 
the  form  of  a  warranty  deed,  containing  a  stipu- 
lation that  the  conveyance  was  intended  to  oper- 
ate as  provided  by  an  act  of  the  general 
assembly,  to  provide  for  sales  of  property  to 
secure  loans  and  other  debts,  is  not  revoked  by 
the  death  of  the  grantor.  The  court  stated  that 
the  grantee  in  this  case  had  an  interest  in  the 
property  itself,  whereas  the  mortgagees  in  the 
earlier  cases  had  no  interest  in  the  thing,  but 
only  In  the  proceeds. 

So,  In  Brlce  v.  Lane,  90  Ga.  294,  15  S.  B.  828, 
it  was  held  that  a  deed  with  a  power  of  sale, 
given  as  security  for  the  grantor's  Indebtedness, 
passed  the  title  to  the  property,  and  that  the 
grantee  should  not  have  been  enjoined  from  sell- 
ing after  the  death  of  the  grantor. 

But  In  Cully  v.  Bloomlngdale,  68  Ga.  756,  an 
Instrument  In  the  form  of  a  deed,  signed  by 
husband  and  wife,  and  given  as  security  for  an 
indebtedness,  and  containing  a  power  of  sale  to 
be  exercised  In  case  of  default  In  payment  of 
the  debt,  was  declared  to  be  a  mortgage  not 
passing  title  to  the  grantee ;  and  that  therefore, 
a  sale  of  the  property  after  the  husband's  death 
would  not  affect  the  wife's  right  to  a  year's 
support. 

And  in  another  case  an  Instrument  intended 
as  a  mortgage  was  given  as  security  for  an 
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the  land,  it  is  then  a  power  relating  to  the 
land.  These  last  powers  are  subdivided 
into  powers  annexed  to  the  estate  and  pow- 
ers in  gross.  Both  are  considered  as  pow- 
ers with  an  interest,  because  the  trus- 
tee of  the  power  has  an  interest  in  the 
estate,  as  well  as  in  the  exercise  of  the 
power.  If,  as  one  of  the  old  cases  ex- 
presses it,  the  person  clothed  with  the  power 
hath  at  the  same  time  an  estate  in  the  land, 
the  power  is  not  collateral,  because  it  savors 
of  the  land.  The  power  now  in  question 
answers  exactly  to  this  definition  of  a  power 
with  an  interest,  because  the  mortgagee 
has  at  the  same  time  a  vested  estate  in  the 
land;  and  it  does  not  answer  at  all  to  the 
definition  of  a  power  simply  collateral,  for 
that  is  but  a  bare  authority  to  a  stranger, 


who  has  not  or  ever  had,  any  estate  what- 
soever. .  .  .  There  is  a  very  striking 
analogy  between  the  case  of  a  devise  of 
land  to  executors  to  be  sold  and  a  mortgage 
of  lands  with  power  to  sell.  In  both  cases 
the  estate  passes  to  the  person  clothed  with 
the  power,  and  in  both  cases  the  power  is 
given  in  trust  to  answer  a  specific  purpose. 
I  cannot  discern  any  distinction  between  the 
cases  sufficient  to  render  the  power  in  the 
one  instance  naked  and  in  the  other  coupled 
with  an  interest.  It  is  not  a  power  with 
interest  in  the  executors,  because  they  may 
derive  a  personal  benefit  from  the  devise; 
for  a  trust  will  survive,  though  no  ways 
beneficial  to  the  trustee.  It  is  the  posses- 
sion of  the  legal  estate,  or  a  right  in  the 
subject  over  which  the  power  is  to  be  exer- 


Indorsement  of  a  promissory  note.  It  recited 
that  certain  property  was  sold  to  the  indorser 
upon  the  condition  that,  if  the  maker  paid  the 
note  when  due,  the  conveyance  was  to  be  null 
and  void,  and  contained  a  power  of  sale.  It 
was  held  that  the  power  was  revoked  by  the 
death  of  the  maker  of  the  note,  because  the  in- 
strument in  question  amounted  to  a  mortgage, 
it  not  being  the  intention  of  either  of  the  parties 
to  pass  the  title.  The  indorsee  had  an  interest 
in  the  power,  but  none  in  the  thing.  W II kins 
v.  McGehee,  86  Ga.  764,  13  8.  E.  84. 

In  South  Carolina  the  legal  title  upon  the 
execution  of  a  mortgage  remains  in  the  mort- 
gagor, and  a  power  of  sale  in  the  mortgage  does 
not  have  the  effect  of  conveying  the  legal  title 
away  from  the  mortgagor  and  his  heirs.  It  Is 
held  not  to  he  a  power  coupled  with  an  interest, 
and  is,  therefore,  revoked  by  the  death  of  the 
mortgagor,  the  reason  being  that  the  power  must 
be  exercised  in  the  name  of  the  principal,  which 
could  not  be  done .  after  the  latter's  death. 
Johnson  v.  Johnson,  27  S.  C.  300,  13  Am.  St. 
Rep.  636,  3  8.  E.  606. 

This  would  probably  be  otherwise  in  the  case 
of  a  deed  of  trust,  for  the  court  says:  "It 
seems  that  there  is  such  a  thing  as  a  trust  deed 
of  land  as  a  security,  providing  that  the  land 
shall  be  sold  by  the  trustee  and  the  proceeds 
applied  to  the  debt.  But,  as  we  understand  it, 
such  deeds  differ  essentially  from  a  mere  power 
of  sale ;  they  do  In  terms  carry  the  legal  title 
of  the  property  to  the  trustee,  to  be  sold  and 
applied  by  him  as  a  personal  trust  and  confi- 
dence, which  cannot  be  delegated  except  as  pro- 
Tided  by  the  person  who  created  the  trust." 
Ibid. 

In  Williams  v.  Washington,  40  S.  C.  457,  19 
8.  E.  1,  a  deed  given  upon  sale  of  land  under 
power  of  sale  in  a  mortgage  was  declared  void, 
first,  because  made  after  the  death  of  one  of  the 
mortgagors,  and  second,  because  not  made  in  the 
name  of  the  owners,  but  in  the  name  of  the 
mortgagee. 

But  where  a  mortgage  was  given  for  the  pur- 
chase money  of  land  sold  by  the  mortgagee,  it 
was  held  that  the  mortgagor  In  possession  could 
not  set  up  as  a  defense  to  the  mortgage  that 
the  mortgagee's  title  was  defective  because  de- 
rived through  the  exercise  of  a  power  of  sale  In 
an  earlier  mortgage,  by  a  sale  made  after  the 
death  of  the  former  mortgagor,  there  being  no 
fraud,  and  it  appearing  that  the  purchaser  had 
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suffered  nothing  from  the  defective  title.     Baum 
v.  Raley,  53  S.  C.  32,  30  8.  B.  713. 

IV.  Effect  of  statutes  of  administration. 

a.  Virtual  extinguishment  of  the  power. 

In  Texas  it  Is  admitted  that,  on  general  prin- 
ciples, the  death  of  a  mortgagor  will  not  revoke 
the  power  of  sale  in  a  mortgage ;  but  it  Is  held 
that  the  power  cannot  be  exercised,  as  it  would 
interfere  with  the  operation  of  the  statutes  gov- 
erning the  settlement  of  the  estates  of  deced- 
ents. A  mortgage  is  held  to  be  a  "claim  for 
money,"  within  the  meaning  of  the  statute  (art. 
1156),  which  must  be  presented  to  the  adminis- 
trator for  allowance,  and  the  chief  justice  for 
approval,  before  it  can  be  enforced.  The  fact 
that  it  contains  a  power  of  sale  is  held  not  to 
eh  a  nee  its  character,  it  still  being  nothing  but  a 
security  for  the  payment  of  the  debt  To  per- 
mit its  enforcement  otherwise  than  as  the  stat- 
ute prescribes  would  be  to  defeat  the  express  re- 
quirements and  manifest  policy  of  the  law,  says 
the  court  in  Robertson  v.  Paul,  16  Tex.  472,  the 
leading  case  on  the  question  in  the  state. 

The  soundness  of  the  ruling  of  this  early 
Texas  case  has  been  questioned  several  times  in 
later  decisions,  but  It  has  never  been  over- 
turned, and  the  rule  first  laid  down  is  now 
firmly  established  as  a  law  of  property  In  the 
state,  although  In  one  case  the  court  Intimated 
a  doubt  as  to  the  constitutionality  of  the  statute 
under  such  a  construction.  As  the  death  of  the 
donor,  therefore,  amounts  to  a  virtual  revoca- 
tion of  the  power  of  sale.  In  some  of  the  cases 
the  courts  have  gone  so  far  as  to  say  the  power 
Is  thereby  revoked ;  but  no  doubt  such  expres- 
sions were  loosely  used,  the  intention  evidently 
not  being  to  go  beyond  the  rule  laid  down  in 
Robertson  v.  Paul. 

So,  the  death  of  one  to  whom  the  equity  of 
redemption  had  been  conveyed  was  held  to  oper- 
ate as  a  virtual  revocation  of  the  power  to  sell, 
contained  in  the  mortgage,  Imposing  on  the 
mortgagee  tbe  necessity  of  having  recourse  to 
the  probate  court  for  the  enforcement  of  his 
Hen.  After  the  death  of  the  owner  of  the 
equity  of  redemption, — "the  power  being  there- 
by revoked,"  is'  the  language  of  the  court, — 
the  sale  by  the  trustee  was  unauthorized  and 
Inoperative.  Buchanan  v.  Monroe,  22  Tex. 
537. 

Forty  years  later  this  case  was  followed  In 
Whltmire  v.  May,  96  Tex.  317,  72  S.  W.  875 
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deed,  that  makes  the  interest  in  question; 
and  where  an  executor,  guardian,  or  other 
trustee  is  invested  with  the  rents  and  prof- 
its of  land  for  the  sale  or  use  of  another, 
it  is  still  an  authority  coupled  with  an 
interest,  and  survives.  It  has  been  thus 
frequently  adjudged.  This  case  also  is  still 
more  analogous  to  the  one  of  a  convey- 
ance of  property  by  way  of  pledge  or  in 
trust  with  an  agreement  for  the  mortgagee 
to  sell  in  case  of  default.  This  is  a  prac- 
tice known  in  the  English  law,  and  it  was 
taken  for  granted  by  the  Lord  Chancellor 
in  the  case  of  Tucker  v.  Wilson,  1  P.  Wms. 
261,  that,  where  there  existed  such  an  agree- 
ment, the  mortgagee  might  sell  after  the 
death  of  the  mortgagor.  It  seems  to  have 
been  admitted  not  to  have  been  competent 


for  the  mortgagor  to  revoke  this  authority 
to  sell,  because  it  was  granted  for  the  bene- 
fit of  the  mortgagee.  He  might,  perhaps, 
embarrass  the  execution  of  the  power  by  a 
subsequent  mortgage  or  judgment,  but  the 
power  would  still  remain  in  full-  force,  al- 
though the  land  in  the  hands  of  the  pur- 
chaser under  the  power  might  become  sub- 
ject to  such  subsequent  lien.  In  short,  this 
power  is  altogether  different  from  that  of 
a  mere  naked  authority;  the  latter  is  no 
better  than  a  letter  of  attorney  given  to  a 
stranger  to  the  estate,  as  in  the  instance  giv- 
en by  Coke  of  a  letter  of  attorney  to  make 
livery  of  seisin.  [1  Inst.  526.]  This  is 
revocable  by  the  grantor  at  his  pleasure 
in  his  lifetime,  and  is  absolutely  revoked 
by  his  death.    The  grantee  of  such  a  naked 


(Afflrmmg  20  Tex.  Civ.  App.  244,  00  S.  W. 
100),  in  which  it  was  held  that  the  death  of  the 
assignee  of  an  equity  of  redemption  cut  off  the 
right  to  exercise  the  power  of  sale  In  n  deed  of 
trust  If  It  bad  been  an  original  question,  the 
court  would  have  been  Inclined  to  have  held 
that  the  death  of  the  purchaser  of  property  sub- 
ject to  a  mortgage  with  a  power  of  sale  neither 
revoked  nor  suspended  the  power,  but  that  the 
trustee  might  proceed  to  sell  In  the  same  man- 
ner as  if  death  had  not  occurred.  But  In  view 
of  the  long  lapse  of  time  since  the  earlier  deci- 
sion, and  the  fact  that  It  had  never  been  over- 
ruled or  questioned,  It  was  decided  that  what 
was  there  established  had  become  an  Inflexible 
rule  of  property  which  It  was  the  duty  of  tbe 
courts  to  uphold. 

As  a  result  of  this  rule,  the  homestead  right 
In  property  conveyed  by  husband  and  wife  by 
trust  deed  to  secure  the  payment  of  an  Indebt- 
edness of  tbe  husband  when  other  than  for  pur- 
chase money,  ceases,  upon  the  death  of  the  bus- 
band,  to  be  subject  to  tbe  trust  deed.  Tbe 
grantee  or  mortgagee  takes  tbe  cbnnce  of  hav- 
ing hi*  lira  cut  off  by  such  a  contingency.  Blair 
v.  Thorp,  33  Tex.  40. 

In  Dwlght  v.  Overton,  35  Tex.  800.  the  court 
In  declaring  that  It  would  not  carry  the  rule 
laid  down  In  the  case  of  Robert aon  v.  Paul  so 
far  as  to  apply  it  to  the  case  of  a  deed  of  assign- 
ment to  trustees  for  the  benefit  of  creditors.  In- 
cidents threw  some  doubt  upon  the  soundness 
of  the  decision  as  applicable  to  ordinary  deeds 
of  trust  for  the  security  of  debts.  **It  Is  not 
necessary  for  the  purposes  of  this  case  that  we 
should  overrule  tbe  opinion  in  tbe  case  of  Rob- 
ertson against  Paul/*  says  the  court.  "But  we 
here  call  the  attention  of  the  profession  to  the 
case,  and  Invite  consideration  and  argument, 
whenever  a  proper  case  shall  come  before  us  In 
which  to  consider  the  rule  therein  laid  down. 
And,  argumenti  ffraoia,we  will  suppose  that  we 
have  a  statute  which,  upon  the  death  of  the 
grantor  of  a  deed  of  trust,  operates  a  revoca- 
tion of  the  power  to  sell,  and  actually  postpones 
the  Hen  to  other  claims  upon  tbe  estate.  Now 
this  Hen  is  a  matter  em  contractu;  there  are 
vested  rights  secured  under  it ;  a  power  Irrevo- 
cable, coupled  with  an  Interest,  has  been  grant- 
ed. This  power  is  a  part  of  the  mortgage  se- 
curity ;  it  vests  by  assignment  any  person  enti- 
tled to  the  money  to  be  paid.  Does  not  this 
statute,  then,  with  the  construction  put  upon 
It  in  Robertson  v.  Paul,  devest  the  right  secured 
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by  contract?  And  If  so.  Is  It  not  repugnant  to 
the  loth  section  of  the  1st  article  of  the  Con- 
stitution or  the  United  States? 

lu  King  v.  Cassldy,  30  Tex.  531,  the  assignee 
of  deeds  of  trust  paid  off  the  Indebtedness  of 
the  former  owner  of  the  property,  and  also  se- 
cured the  equity  of  redemption.  He  then  bound 
himself  to  reconvey  the  property  to  the  former 
owner.  If  the  Indebtedness  were  all  repaid  within 
two  years.  Otherwise  the  property  wns  to  be 
sold'  to  the  best  advantage,  and  the  proceeds 
applied  to  the  payment  of  the  Indebtedness,  the 
surplus  If  any  to  go  to  the  former  owner.  The 
court  said  that  to  hold  that  the  Instrument  wns 
a  mortgage  and  the  power  of  sale  revoked  by 
the  death  of  tbe  debtor  would  be  going  even  be- 
yond tbe  rule  laid  down  In  Robertson  v.  Paul; 
that  the  utmost  that  could  be  claimed  under  the 
rule  In  that  case  was  that,  where  tbe  deceased 
had  owned  property  In  bis  lifetime,  but  had  so 
conveyed  It  that  a  trust,  or  an  equity,  remained 
In  hlra  st  the  time  of  his  death,  the  property 
must  revert  to  tbe  estate,  and  be  governed  by 
the  laws  regulating  the  estates  of  deceased 
persons.  The  court  did  not  tblnk  this  the  prop- 
er construction  of  tbe  Texas  probate  law,  re- 
Iterating  the  reasons  therefore  expressed  in 
Dwlgbt  v.  Overton,  35  Tex.  300. 

But  In  McLane  v.  Paschal,  47  Tex.  305.  a  case 
In  which  tbe  grantee  of  a  trust  deed  resisted  tbe 
application  of  the  grantor's  widow  to  have  the 
homestead  set  apart  to  her,  tbe  court  follows  the 
rule  In  tbe  Robertson  v.  Paul  case  as  Anally  and 
definitely  settled,  reasserting  that,  after  the 
death  of  the  grantor,  a  trust  deed  onlv  secures 
the  creditor  priority  over  such  claims  against 
rhc  debtor's  est ore  as  bv  the  statute  the  debt 
Is  entitled  to  in  the  due  course  of  the  admin- 
istration. 

In  Harris  v.  Wilson  (Tex.  Civ.  App.)  40  S. 
W.  808,  a  sale  under  a  pow<  r  in  a  deed  of  trust 
two  years  after  tbe  death  of  the  grantor,  while 
bis  estate  wss  In  administration,  and  a  sale  of 
the  same  premises  by  tbe  same  trustee  forty-two 
years  later,  after  the  estate  had  been  closed, 
were  declared  void,  on  the  authority  of  Robert- 
son v.  Paul,  10  Tex.  472 ;  Buchanan  v.  Monroe, 
22  Tex.  537,  and  McLane  v.  Paschal,  47  Tex. 
305. 

The  fact  that  a  widow  filed  a  bond.  Inventory, 
and  appraisement,  under  the  statute  of  1870, 
which  authorized  her  to  control,  manage,  and 
dispose  of  the  community  property,  instead  of 
taking  out  a  regular  administration,  does  not 


1005. 


Frank  v.  Colonial  &  U.  S.  M.  Co. 


143 


power,  having  no  interest  connected  with 
the  power,  has,  of  course,  no  interest,  affect- 
ed by  the  revocation.  The  present  power, 
is,  in  every  view,  distinct  from  the  other. 
I  conclude,  therefore,  that  the  power  to  sell 
was  not  revoked  by  the  death  of  the  mort- 
gagor." 

We  have  quoted  thus  much  from  the  opin- 
ion of  Chancellor  Kent  both  because  it  is  the 
authority  on  which  Justice  Simrall  rested 
his  opinion  on  thds  point  in  Clark  v.  Wilson, 
showing  that  the  court  held  in  Clark  v. 
Wilson  that  such  a  power  is  coupled  with 
an  interest,  and  also  because  of  the  mas 
terly  clearness  of  the  opinion  itself.  Great 
reliance  is  placed  on  Hunt  v.  Itousmanier, 
8  Wheat  174,  5  L.  ed.  589,  for  the  oppo- 
site view,  but  this  arises  from  a  miscon- 


ception of  that  case.  In  Hunt  v.  Rousma- 
nier  there  was  no  mortgage  or  trust  deed, 
but  a  mere  letter  of  attorney;  and  the 
whole  point  of  the  decision  was  that,  since 
nothing  had  been  conveyed  by  the  letter  of 
attorney, — as  from  its  nature  there  could 
not  be;  and  since  all  that  the  attorney 
could  do  was  to  execute  the  power  granted 
in  the  name  of  the  grantor,  his  principal, 
— he  could  not,  after  the  death  of  his  prin- 
cipal, of  course,  execute  the  power  in  the 
name  of  his  principal  then  dead.  This  is 
plainly  shown  by  the  argument  of  Mr. 
Wheaton  for  the  appellant,  especially  at 
page  186  of  8  Wheat.,  page  503,  6  L.  ed., 
and  by  the  opinion  of  Marshall  Ch.  J.,  at 
page  203  of  8  Wheat.,  page  597,  5  L.  ed., 
where  the  court  says:    "This  general  doc- 


take  the  case  out  of  the  rule,  so  as  to  make  her 
homestead  right  subject  to  the  right  of  a  pur- 
chaser at  the  sale  of  the  property  after  the 
death  of  ber  husband,  under  the  power  of  sale 
in  a  deed  of  trust  executed  by  her  husband  and 
herself.  Again  the  rule  was  considered  settled, 
whatever  might  have  been  the  Individual  opinion 
of  some  members  of  the  court  as  then  composed, 
were  the  question  up  for  the  first  time.  Black 
v.  Itockinore,  GO  Tex.  88. 

The  last-mentioned  case  was  followed  In  Ab- 
ney  v.  Pope,  52  Tex.  288,  which  holds  that  the 
purchaser  of  homestead  property  sold,  under  a 
power  in  a  deed  of  trust,  after  the  death  of  the 
grantor,  cannot  assert  title  as  against  the  heirs 
of  the  deceased  debtor. 

And,  under  a  power  in  a  mortgage  executed 
by  husband  and  wife,  a  sale  made  after  the 
death  of  the  husband  will  vest  no  title  in  the 
purchaser  as  against  the  homestead  rights  of  the 
wife  If  the  estate  be  insolvent,  although  the 
mortgage  contain  a  covenant  that  the  premises 
conveyed  are  not  the  homestead,  unless  such 
covenant  be,  perhaps,  connected  with  representa- 
tions by  her,  which  are  Intended  to  deceive,  and 
which  actually  do  deceive,  the  mortgagees. 
Armstrong  v.  Moore,  59  Tex.  648. 

And  where,  pending  a  smt  to  determine  the 
validity  of  a  debt  secured  by  a  deed  of  .trust, 
the  grantor  died,  the  court,  after  deciding  the 
validity  of  the  claim,  ordered  the  judgment  cer- 
tified to  the  probate  court  to  be  paid  in  due 
course  of  administration.  Boggess  v.  Lilly,  18 
Tex.  200. 

In  Texas  Loan  Agency  v.  Dlngee  (Tex.  Civ. 
App.)  75  S.  W.  860,  it  was  held  that  the  power 
of  sale  in  a  deed  of  trust  was  revoked  by  the 
death  of  the  grantor,  although  the  deed  pro- 
vided that  the  death  of  the  grantor  should  not 
postpone,  affect,  alter,  or  revoke  the  power  of 
the  trustee  to  sell  and  convey  the  property,  nor 
revoke,  nor  alter  any  other  of  the  covenants  or 
agreements  in  the  deed  of  trust,  and  that  on  de- 
fault in  the  payment  of  the  note,  "notwithstand- 
ing the  death  of  the  grantor,'1  the  property  could 
be  sold,  and  the  proceeds  applied  to  the  payment 
of  the  note:  and  although  it  was  further  pro- 
vided that  the  holder  of  the  note  should  not  be 
required  to  resort  to  the  probate  court  for  the 
purpose  of  establishing  or  collecting  the  note,  or 
for  the  purpose  of  enforcing  the  Hen  of  the  deed 
of  trust.  The  court  held  that,  where  there  Is 
an  administration,  the  method  prescribed  by  the 
Texas  statute  for  the  collection  of  claims  due 
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from  the  estate  is  exclusive  of  all  others,  and 
must  be  pursued,  and  that  claims  secured  by 
lien 8  upon  real  estate  constituted  no  exception 
to  the  rule. 

So,  after  the  death  of  the  maker  of  a  trust 
deed,  it  cannot  be  foreclosed  by  the  trustee,  and 
Is  available  as  a  security  only  through  judicial 
proceedings.  Peak  v.  Brlnson,  71  Tex.  310,  11 
S.  W.  2C9. 

But  the  power  of  sale  in  a  deed  of  trust  is  not 
affected  by  the  death  of  the  grantor  where  his 
Interest  in  the  property  passes  from  blm  before 
his  death.  Mott  v.  Maris  (Tex.  Civ.  App.)  29 
S.  W.  825. 

And,  since  the  death  of  the  grantor  of  a  deed 
of  trust  only  suspends  the  power  of  sale  until 
the  courts  can  administer  the  property.  If  the 
sole  executrix  and  legatee  of  the  property  appro- 
priates It  to  her  use,  the  powers  of  the  trustee 
are  revived,  and  he  Is  authorized  to  sell.  Na- 
tional Excli.  Bank  v.  Jackson  (Tex.  Civ.  App.) 
33  S.  W.  277. 

And,  where  a  wife  joined  her  husband  in  the 
execution  of  a  deed  of  trust  on  community  prop- 
erty. It  was  held  that  the  power  of  sale  con- 
tained therein  could  lie  exercised  after  ber  death, 
although  the  husband  did  not  qualify  as  sur- 
vivor, there  being  no  debts  against  the  commu- 
nity estate  which  would  have  been  entitled  to 
priority  over  the  deed  In  case  of  administration, 
and  as  the  husband  might  convey  or  consent  to 
the  conveyance  of  the  community  estate  In  pay- 
ment of  the  community  debts  after  the  death 
of  his  wife  without  qualifying  as  survivor.  A 
sale  under  the  power,  therefore,  devested  the 
Mtle  of  her  children  »<*  well  as  that  or  her  h'is- 
band.  Western  U.  Teleg.  Co.  v.  Ilearne  (Tex. 
Civ.  App.)  40  8.  W.  50. 

After  four  years  have  elapsed  from  the  date 
of  death  of  the  grantor  of  a  deed  of  trust,  given 
to  secure  the  payment  of  purchase-money  notes, 
and  the  probate  court  has  lost  Its  power  to  grant 
letters  of  administration  on  his  estate,  and 
there  Is  no  claim  having  priority  over  the  debt 
secured,  a  sale  under  a  power  in  the  deed  is 
valid,  and  will  pass  title  to  the  property 
Rogers  v.  Watson,  81  Tex.  400,  17  S.  W.  20. 

The  last-mentioned  case  was  followed  in  Sil- 
verman v.  Landrum,  19  Tex.  Civ.  App.  404,  47 
S.  W.  404,  which  holds  that  the  death  of  the 
grantor  of  the  deed  of  trust  does  not  affect  the 
power  to  sell  under  the  deed,  where  the  time  In 
which  administration  upon  his  estate  might 
have  been  taken  out  has  expired,  as  the  right  of 
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trine  that  a  power  must  be  executed  in  the 
name  of  a  person  who  gives  it — a  doctrine 
founded  on  the  nature  of  the  transaction — 
is  most  usually  ingrafted  in  *  the  power 
itself.  Its  usual  language  is  that  the  sub- 
stitute shall  do  that  which  he  is  empowered 
to  do  in  the  name  of  his  principal/'  and 
these  words  "in  the  name  of  his  principal" 
are  italicized  by  Chief  Justice  Marshall 
himself.  And  so  because,  and  only  because, 
the  instrument  in  that  particular  case  was 
the  old  common-law  letter  of  attorney,  not 
possible  of  execution  save  in  the  name  of 
the  principal,  it  was  said  that,  the  principal 
dying,  the  agent,  of  course,  could  not  exe- 
cute the  power  in  the  name  of  a  dead  prin- 
cipal. The  court  expressly  pointed  out  in 
the  first  sentence  of  the  opinion,  after  stat- 
ing the  case,  that  "this  instrument  contains 
no  words  of  conveyance  or  of  assignment, 
but  is  a  simple  power  to  sell  and  convey." 
But,  further,  the  argument  made  in  that 
case  by  Mr.  Wheaton  was  that  there  was 
an  agreement  for  a  mortgage  of  the  vessel 
in  the  case  before  the  letter  of  attorney  was 
executed;  and  his  insistence  was  (which 
prevailed)  that  the  court  should  execute 
the  intention  of  the  parties,  and  decree  as  if 
the  mortgage  had  been  entered  into;  he 
arguing  and  Chief  Justice  Marshall  plainly 


assenting  to  the  proposition,  that,  if  it  had 
been  a  mortgage,  and  not  a  mere  letter  of 
attorney,  the  power  of  sale  would  have 
been  a  power  coupled  with  an  interest. 
Chief  Justice  Marshall  says  on  pages  205 
and  206  of  8  Wheat.,  pages  597,  598,  5  L. 
ed.:  "A  power  to  A  to  sell  for  the  benefit 
of  B  may  be  as  much  a  part  of  the  contract 
on  which  B  advances  his  money  as  if  the 
power  had  been  made  to  himself."  And  he 
held  that  such  a  power  was  a  power  coupled 
with  an  interest,  saying:  "Every  day's  ex- 
perience teaches  us  that  the  law  is  not  as 
the  first  case  put  would  suppose.  We 
know  that  a  power  to  A  to  sell  for  the  bene- 
fit of  B,  ingrafted  on  an  estate  conveyed  to 
A,  may  be  exercised  at  any  time,  and  is  not 
affected  by  the  death  of  the  person  who 
created  it.  It  is,  then,  a  power  coupled 
with  an  interest,  although  the  person  to 
whom  it  is  given  has  no  interest  in  its  ex- 
ercise. His  power  is  coupled  with  an  in- 
terest in  the  thing  which  enables  him  to 
execute  it  in  his  own  name,  and  is  there- 
fore not  dependent  on  the  life  of  the  person 
who  created  it." 

It  will  thus  be  seen  that  Hunt  v.  Rous- 
manier  is  a  clear  authority,  in  those  states 
where  it  is  held  that  the  mortgagee  or  trustee 
has  an  estate  or  interest  in  the  thing  con- 


the  heirs  to  have  the  estate  settled  under  the 
probate  laws  is  not  interfered  with. 

To  the  same  effect  is  Glllaspie  v.  Murray,  27 
Tex.  Civ.  App.  580,  66  S.  W.  252,  although  in 
this  case  It  was  held  that  the  death  of  the  trus- 
tee prevented  the  execution  of  the  power,  no 
provision  having  been  made  for  his  successor. 

But  a  sale  under  a  power  in  a  vendor's  lien 
or  mortgage  contract  after  the  death  of  the 
vendee  is  void,  although  there  had  been  no  ad- 
ministration on  the  estate  of  the  vendee.  Lin- 
berg  v.  Finks,  7  Tex.  Civ.  App.  391,  25  8.  W. 
789. 

And  a  valid  sale  cannot  be  made  under  a 
power  In  a  deed  of  trust,  even  after  four  years 
from  the  date  of  the  death  of  the  grantor,  where 
administration  of  his  estate  by  an  independent 
executor  under  a  will  is  still  pending.  Swear- 
ingen  v.  Williams,  28  Tex.  Civ.  App.  559,  67  S. 
W.  1061. 

In  Markham  v.  Wortham  (Tex.  Civ.  App.) 
67  S.  W.  341,  holding  that  the  death  of  the 
grantor  of  a  deed  of  trust,  followed  by  the  ad- 
mlnlnstration  of  his  estate,  revokes  the  power 
of  sale  in  the  deed,  the  court  says  that,  if  the 
authority  of  the  trustee  remained  alive  during 
the  progress  of  the  administration  and  there- 
after, unaffected  by  any  jurisdiction  the  court 
might  exercise  over  the  property  covered  by  the 
Instrument,  "we  do  not  well  see  how  the  decrees 
of  the  court  that  might  be  rendered  in  adjust- 
ing the  matters  of  the  estate,  and  in  settling  the 
many  matters  of  controversy  that  might  arise 
therein  concerning  the  property  thereof,  could 
be  given  effect." 

The  power  of  trustees  to  sell  under  a  power 
in  a  deed  of  trust  of  partnership  property,  giv- 
en to  secure  the  payment  of  partnership  indebt- 
edness, is  not  affected  by  the  death  of  one  of 
the  partners.  The  reason  for  the  distinction 
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is  that  the  estate  of  the  deceased  partner  could 
have  no  interest  in  the  property  until  after  the 
settlement  of  partnership  debts.  Schwab 
Clothing  Co.  v.  C launch  (Tex.  Civ.  App.)  29 
S.  W.  922. 

So,  a  conveyance  of  partnership  property  by 
one  partner,  with  the  consent  of  the  other,  for 
the  purpose  of  paying  partnership  debts,  binds 
such  other  partner,  and  his  death  does  not 
operate  to  defeat  the  power  of  sale  conferred  by 
the  instrument.  Barnet  v.  Houston,  18  Tex. 
Civ.  App.  139,  44  S.  W.  689. 

An  attempt  to  establish  in  California  a  rule 
similar  to  that  of  Texas  was  not  successful.  In 
Whltmore  v.  San  Francisco  Sav.  Union,  50  Cal. 
145,  Bupra,  it  was  held  that  a  sale  under  the 
power  contained  in  a  deed  of  trust  after  the 
death  of  the  grantor  should  not  be  enjoined 
because  of  the  fact  that  the  grantee  had  not  pre- 
sented its  claim  for  allowance,  to  the  executors 
of  the  deceased  grantor,  within  the  time  pre- 
scribed by  statute  for  presenting  claims  against 
the  estate.  The  decision  was  put  on  the  ground 
that  the  debt  was  not  extinguished  by  failure 
to  present  the  claim  to  the  executors,  and,  that 
being  in  fact  subsisting  and  unpaid,  the  estate, 
being  solvent,  could  not  successfully  invoke  the 
power  of  a  court  of  equity  to  compel  the  credit- 
or to  surrender  securities  placed  in  his  hands  to 
secure  its  payment.  In  a  dissenting  opinion 
Crockett,  J.,  said :  "If  a  creditor,  whose  debt 
is  secured  by  a  deed  of  trust  upon  the  whole 
property  of  the  estate,  and  who  fails  to  present 
his  claim  for  allowance,  may  nevertheless  re- 
tain the  property  and  devote  it  to  the  exclusive 
payment  of  his  own  debt,  he  would  thereby  prac- 
tically defeat  the  administration  of  the  estate 
in  the  manner  prescribed  by  law.  When  the 
debt  ceases  to  be  a  charge  upon  the  property  of 
the  estate,  as  It  does  by  a  failure  to  present  it 
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veyed,  that  such  power  to  sell  is  a  power 
coupled  with  an  interest.  We  are  therefore 
driven  to  decide  whether  such  power  of  sale  is 
a  power  not  coupled  with  an  interest,  in  this 
state,  because  of  the  holding  that  a  mort- 
gage or  a  trust  deed  is  a  mere  right  to  re- 
sort to  the  thing  for  payment  of  the  debt, 
and  that  the  mortgagee  or  trustee  has  no 
estate,  legal  or  equitable,  in  the  thing  con- 
veyed. As  pointed  out,  this  court  has  al- 
ready three  times  held  that  it  is  a  power 
coupled  with  an  interest.  What  is  held  by 
authority  elsewhere  on  this  proposition?  In 
26  Am.  &.  Eng.  Enc.  Law,  p.  875,  it  is  said : 
"Under  the  common-law  doctrine  that  a 
mortgage  vests  the  legal  title  in  the  mortga- 
gee, a  power  of  sale  conferred  upon  him  as 
such  is  a  power  coupled  with  an  interest  in 
the  land  to  which  it  relates,  and  therefore 
irrevocable  by  any  act  or  change  of  circum- 
stances on  the  part  of  the  mortgagor, 
and,  upon  principle,  the  power  is  equally 
coupled  with  an  interest  in  the  land,  though 
possibly  not  in  the  strictly  technical  sense 
of  the  term,  under  the  equitable  doctrine 
that  the  mortgagee  has  merely  a  lien  to  se- 
cure his  debt.  The  correct  principle  would 
seem  to  be  that,  whether  the  mortgagee's 
interest  be  considered  as  in  the  land  itself 
or  only  in  the  proceeds,  the  power  is  essen- 


tially coupled  with  an  interest,  and  not  a 
mere  naked  power  subject  to  revocation.  It 
is  accordingly  held  by  most  authorities  that 
the  death  of  the  mortgagor  does  not  revoke 
or  suspend  the  power,  or  require  the  mort- 
gagee to  wait  for  the  appointment  of  an  ad- 
ministrator, ...  In  a  few  of  the  states, 
however,  the  doctrine  prevails  that,  as  the 
mortgagee  has  no  estate  in  the  land,  a  pow- 
er of  sale  to  him  is  not  coupled  with  an  in- 
terest, and  therefore  does  not  survive  the 
death  of  the  mortgagor  or  grantor  in  a 
trust  deed.  It  is  said  to  be  a  'collateral' 
power,  and  one  which  the  mortgagor  himself 
cannot  revoke  during  his  lifetime."  m 
the  second  edition  of  the  same  work  the 
doctrine  is  more  emphatically  stated  (vol. 
28,  pp.  757  et  8eq.)t  and  the  array  of  au- 
thorities there  quoted  is  quite  decisive  of  the 
view  that,  even  in  states  which  hold  like  ours 
such  power  is,  by  the  overwhelming  weight 
of  authority,  held  to  be  one  coupled  with  an 
interest.  It  is  to  be  noted  that  in  the  sec- 
ond edition  of  this  work  it  is  said  that  "the 
power  of  sale  in  the  deed  of  trust  or  mort- 
gage- is  almost  universally  declared  to  be 
coupled  with  an  interest,  and  therefore  ir- 
revocable." And  an  examination  of  the 
cases  in  Colorado,  South  Carolina,  and 
Georgia  show  that  those  states  are  weaken- 


for  allowance,  there  is  nothing  Inequitable  in 
compelling  the  creditor  to  release  the  legal  title, 
so  that  the  property  may  be  devoted  to  the  legit- 
imate purposes  of  the  administration." 

And  in  More  v.  Calkins,  95  Cal.  435,  20  Am. 
St.  Rep.  128,  30  Pac.  583,  supra,  it  was  held 
that,  as  the  power  of  sale  In  a  deed  of  trust  was 
not  revoked  by  the  death  of  the  grantor,  fail- 
ure to  present  to  the  administrator  the  claims 
secured  by  it  furnished  no  ground  for  interfer- 
ence by  a  court  of  equity. 

b.  Suspension  of  the  power. 

In  Colorado,  under  a  statute  known  as  the 
nonclalm  act  of  1889,  the  time  at  which  a  fore- 
closure of  an  encumbrance  under  a  power  of 
sale  may  be  had  is  postponed  for  one  year  from 
the  death  of  the  testator  or  Intestate,  unless 
permission  to  foreclose  at  an  earlier  date  be 
obtained  from  the  county  court ;  and,  as  a  con- 
dition precedent  to  foreclosure,  the  debt  or 
claim  secured  must  be  first  proved  and  allowed 
by  such  court.  Reld  v.  Sullivan,  20  Colo.  498, 
39  Pac.  338. 

"Prior  to  the  adoption  of  this  statute,"  says 
the  court  In  Sullivan  v.  Sheets,  22  Colo.  153, 
43  Pac.  1012,  "claims  secured  by  encumbrances 
could,  under  the  power  of  sale  usually  embraced 
in  such  instruments,  be  enforced  at  any  time  af- 
ter default;  and,  where  such  default  occurred 
shortly  before  the  death  of  the  owner  of  the 
property  or  shortly  afterwards,  creditors  fre- 
quently enforced  a  sale  of  the  property  before 
the  representatives  of  the  decedent  had  an  op- 
portunity to  advise  themselves  of  the  condition 
of  the  estate,  or  in  any  way  to  provide  for  the 
payment  of  the  claim.  This  often  resulted  in 
serious  loss  to  the  estate,  as  the  property  given 
as  security  for  the  debt  would  be  sold  at  much 
less  than  its  real  value,  and  the  creditor  would 
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then  present  his  claim  for  the  residue  to  the 
probate  court,  to  be  paid  out  of  the  general 
assets  of  the  estate."  The  court  says,  in  con- 
clusion, that  It  was  to  remedy  this  evil,  as  well 
as  to  protect  the  estate  from  fraudulent  claims, 
that  the  act  was  passed. 

Where  a  claim  secured  by  a  deed  of  trust  is 
presented  to  and  allowed  by  the  county  court 
before  the  discharge  of  the  administrator,  but 
not  within  one  year  from  the  death  of  tht 
grantor,  the  deed  may  be  foreclosed.     Ibid. 

Under  the  statute,  a  power  of  sale  in  a  mort- 
gage cannot  be  exercised  after  the  death  of  the 
mortgagor  if  the  debt  secured  by  the  mortgage 
has  not  been  presented  to,  or  allowed  by,  the 
county  court.  Lewis  v.  Hamilton,  26  Colo.  263, 
58  Pac.  196. 

But  an  order  of  the  court  to  foreclose  a  deed 
of  trust  Is  unnecessary  after  the  expiration  of 
one  year  allowed  for  presenting  claims  against 
an  estate.  Townsend  v.  Thompson,  24  Colo. 
411,  51  Pac.  433. 

In  Beatie  v.  Butler,  21  Mo.  313,  64  Am.  Dec. 
234,  supra,  the  court  denies  that  all  proceedings 
under  a  power  of  sale  in  a  mortgage  should  be 
suspended  in  analogy  to  the  suspension  of  all 
process  of  execution  under  the  administration 
of  the  law,  against  the  estates  of  decedents. 
"The  law  may  suspend  its  own  process,"  says 
the  court.  "As  It  gives  the  process,  it  may 
regulate  it.  But  deeds  of  trust  and  mortgages, 
with  the  power  of  sale,  arise  from  the  consent 
and  agreement  of  the  parties,  and  there  is  no 
propriety  in  depriving  creditors  of  the  fruits  of 
their  foresight  and  caution." 

By  a  statute  passed  In  1847  the  exercise  of 
the  power  of  sale  In  a  deed  of  trust  is  postponed 
for  nine  months  after  the  death  of  the  maker  of 
the  deed.    Ibid.  H.  C.  S. 
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ing  in  their  view  of  the  matter.  For  ex- 
ample, the  later  view  in  Georgia  is  well 
represented  by  the  case  of  Ray  v.  Hemphill, 
97  Ga.  566,  25  S.  E.  485,  where  the  court 
says:  "In  the  case  of  an  ordinary  agency 
there  is  generally  no  reason  why  the  prin- 
cipal should  be  precluded  from  revoking  the 
agency.  The  agent  is  the  servant  of  the 
principal,  and  the  law  compels  no  man  to 
employ  another  against  his  will,  or  to  con- 
tinue to  repose  trust  and  confidence  in  an- 
other, after  he  has  seen  fit  to  withdraw  it. 
If  the  revocation  is  unreasonable,  and  con- 
stitutes a  breach  of  contract,  whereby  the 
agent  sustains  injury,  the  law  affords  him 
redress  in  an  action  for  damages.  .  .  . 
In  this  case,  however,  the  relation  of  the 
parties  was  not  merely  that  of  principal 
and  agent.  The  power  in  question  concerned 
the  disposition  of  property,  upon  which  the 
person  on  whom  the  power  was  conferred 
held  a  lien  as  security  for  a  debt,  and 
was  a  part  of  the  contract  creating  the  se- 
curity, and  was  granted  for  the  purpose  of 
effectuating  that  security,  and  it  was  ex- 
pressly stipulated  as  a  part  of  the  consid- 
eration moving  to  the  mortgagee  that  the 
power  should  be  irrevocable.  Upon  prin- 
ciple as  well  as  authority,  it  seems  to  us 
clear  that,  whether  such  power  is  revoked 
by  death  or  not,  the  grantor  should  not 
be  permitted  to  revoke  it  himself." 

This  is  the  precise  ground  on  which  we 
put  it  in  the  case  of  Allen  v.  Alliance  Trust 
Co.  84  Miss.  319,  36  So.  287,  where  we  said: 
"And  it  may  further  still  be  said  that,  when 
reference  is  had  to  the  nature  of  this  delec- 
tus per8oncB  doctrine,  this  doctrine  of  re- 
posing confidence  and  trust  because  of 
known  integrity,  on  the  one  hand,  and,  on 
the  other,  to  the  nature  and  legal  constitu- 
tion of  a  corporation,  it  ought  to  be  mani- 
fest that  the  doctrine  can  have  no  proper 
application  to  a  corporation,  but  that  a 
court  should  always  hold  on  this  point 
(construing  this  sort  of  power  vested  in  a 
corporation  by  this  sort  of  instrument) 
that  the  grantor  did  not  give  the  power  to 
the  corporation  under  the  influence  of  the 
delectus  persona;  doctrine,  but  that  the  pow- 
er so  to  appoint  was  purchased  by  the  cor- 
poration as  a  part  of  the  consideration 
named  in  the  instrument*  to  be  irrevocably 
exercised  by  it."  And  in  Darrovo  v.  St. 
George,  8  Colo.  598,  9  Pac.  791,  the  court  ex- 
pressly says  of  that  case  this  "is  not  a  case 
where  a  valuable  consideration  has  been  ad- 
vanced or  paid  for  an  agency."  It  should 
be  specially  noted  that  the  Georgia  supreme 
court  in  Ray  v.  Hemphill  pointed  out  clear- 
ly that  the  relationship  between  the  grantor 
and  the  trustee  or  the  mortgagor  and 
70  L.  R.  A. 


mortgagee,  so  far  as  regards  this  power  of 
sale,  is  not  merely  that  of  principal  and 
agent,  but  is,  as  we  pointed  out  in  Allen  v. 
Alliance  Trust  Co.,  a  relationship  arising 
out  of  the  contract,  under  which  the  power 
of  sale  is  based  on  the  consideration  for  the 
contract,  and  is  to  be  irrevocably  exercised 
by  the  beneficiary.  The  last  clause  in  the 
Kay  v.  Hemphill  Case,  97  Ga.  566,  25  S.  E. 
485,  authorizes  the  prediction  that  Georgia 
will  fall  into  line  upon  more  mature  con- 
sideration. 

In  the  case  of  Muth  v.  Goddard,  28  Mont. 
237,  98  Am.  St.  Rep.  553,  72  Pac  626,  the 
court  said:  "From  the  foregoing  authori- 
ties it  clearly  appears  to  us  that  the  power 
of  sale  included  in  the  trust  deed  in  ques- 
tion is  a  power  coupled  with  an  interest. 
But,  irrespective  of  this,  the  legal  title  to 
the  property  having  passed  to  the  trustee 
and  from  the  mortgagor,  the  death  of  the 
latter  could  in  no  wise  affect  the  trustee's 
right  to  carry  out  the  trust  which  the  mort- 
gagor had  reposed  in  him."  And  to  the 
the  same  effect  are  Carter  v.  Slooomb,  122 
N.  C.  475,  65  Am.  St.  Rep.  714,  29  S.  E. 
720;  Reilly  v.  Phillips,  4  S.  D.  604,  57  N.  W. 
780, — where  the  court  said:  "Appellants 
insist  that  the  rule  of  these  cases  is  not 
applicable  in  this  jurisdiction,  because,  un- 
der our  law,  the  mortgagor  retains  the  title 
to  the  estate  mortgaged  contrary  to  the  law 
prevailing  in  roost  of  the  states  whence 
these  decisions  come;  but  we  apprehend 
that  upon  principle  that  fact  ought  not  to 
make  any  difference  in  respect  to  the  sur- 
vival of  the  power." 

Another  observation  important  to  be 
noted  is  this:  That  in  Illinois,  and  per- 
haps some  other  states,  it  is  by  statute  ex- 
pressly provided  that  the  power  of  sale  in 
a  trust  deed  or  mortgage  shall  be  revoked 
by.  the  death  of  the  grantor,  and  that  the 
decisions  on  this  subject  in  Texas  are  the 
result  of  a  statute  in  that  state.  See  these 
two  statutes  referred  to  in  vol.  28  Am.  & 
Eng.  Enc  Law,  2d  ed.  p.  760(2.  In  the 
same  volume,  at  page  758,  it  is  said  (HI) : 
"The  exercise  of  the  power  is  consequently 
not  affected  by  an  attempted  revocation  on 
the  part  of  the  grantor,  or  by  any  other  act 
on  his  part."  See  specially  the  cases  re- 
ferred to  in  note  3  to  that  clause.  Jones, 
in  his  work  on  Mortgages,  6th  ed.  vol.  2, 
§  1792,  says:  "The  death  of  the  mortgagor 
does  not  revoke  a  power  of  sale,  even 
though  the  mortgage  is  held  merely  to  give 
a  Hen  on  the  property.  This,  being  coupled 
with  an  interest  in  the  estate,  cannot  be  re- 
voked or  suspended  by  the  mortgagor.  Of 
course,  after  his  death  the  power  cannot  be 
exercised  in  his  name,  but  the  authority  to 
execute  it  in  the  name  of  the  grantee  con- 
tinues.      The   execution  of   the   power   is 
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the  grantee's  act  by  virtue  of  the  power. 
It  is  not  a  mere  power  of  attorney."  He 
refers  to  the  contrary  view  in  §  1704  aa  held 
in  "some  states,"  but  in  the  authorities  cited 
to  support  the  statement  made  by  him  in  § 
1702  it  is  easy  to  be  seen  that  the  modem 
doctrine  is  plainly  as  stated  by  him  in  the 
text.  Whether,  therefore,  the  mortgagee  or 
the  trustee  is  esteemed  to  take,  by  the  con- 
veyance, a  legal  or  equitable  estate  in  the 
thing  conveyed  or  not,  the  sounder  and  bet- 
ter view  manifestly  is  the  one  pointed  out 
by  us  in  the  case  of  Allen  v.  Alliance  Trust 
Co.  84  Miss.  319,  36  So.  287,  to  wit,  that 
the  trustee  or  mortgagee  in   such  instru- 


ments is  not  a  mere  ordinary  agent  at  all; 
that  the  power  to  sell  is  based  on  the  con- 
sideration on  which  the  contract  is  bottomed, 
is  part  of  that  security  and  that  con- 
tract, and  is,  hence,  stipulated  for  and 
bought  by  the  beneficiary  in  the  instru- 
ment, whether  trust  deed  or  mortgage,  and 
is  a  power  coupled  with  an  interest,  and 
hence  not  revocable  by  death. 

Without  particular  notice  of  the  other 
assignments,  which  have  received  our  care- 
ful consideration,  it  is  enough  to  say  that 
we  do  not  regard  any  of  them  as  tenable  on 
the  terms  of  this  instrument  and  the  facts 
of  this  case,  and  the  decree  is  affirmed. 
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v. 

SNARE  &  TREEST  COMPANY,  Plff .  in  Err. 

(71  N.  J.  L.  605.) 

•1.  In  the  absence  of  anything  to  show 
the  contrary,  the  title  and  lejral  pos- 
session of  tbe  owner  or  occupant  of  lands 
abutting  npon  a  street  presumably  extend  to 
tbe  middle  of  tbe  street 

2.  Landowner*  have  the  r  Iff  lit  to  de- 
posit In  the  street  bnlldlng-  mate- 
rial* required  for  tbe  Improvement  of  the 
abutting  property.  The  right  Is  to  be  rea- 
sonably exercised  in  view  of  tbe  rights  of 
the  public,  and  Is  subject  to  regulation  in 
the  public  Interest 

S.  Where  an  abutting  landowner,  or 
his  ajgent  standlns;  In  his  rlffhts, 
•tores  bnlldlng-  materials  In  the 
street*  he  Is  not,  under  ordinary  circum- 
stances, charged  with  a  duty  to  render  tbe 
materials  safe  for  persons  who  attempt  to 
use  tbem  for  their  own  purposes,  whether  of 
pleasure,  convenience,  or  profit 

4.  There  Is  nothfns;  In  the  mere  exist- 
ence of  hnlldlns;  materials  as  an  ob- 
struction In  the  street  that  denotes  an  Invita- 
tion to  the  passer-by,  or  to  the  Idler  or  play- 
ful child,  to  use  the  materials  for  his  own 
purposes. 

5.  The  fact  that  hnlldlns;  materials  ly- 
ing; In  the  street  may  be  so  arranged 
as  to  be  attractive  to  children  as  a 
place  for  play,  or  as  a  resting  place  during  or 
after  play,  does  not  impose  upon  the  landown- 
er or  his  agent  a  duty  to  so  arrange  and 
maintain  the  materials  as  to  render  them  safe 

•Headnotes  by  Pitnbt,  J. 


for  such  uses.  In  such  cases  attraction  or 
temptation  is  not  legally  equivalent  to  in- 
vitation. 

(Fort  and  Bogert  J  J.  dissent.) 


E 


(Jane  10,  1005.) 

RROR  to  the  Hudson  County  Circuit  of 
the  Supreme  Court  to  review  a  judg- 
ment in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  injury  of  plaintiff's  daughter. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Hector  M.  Hitching*,  with  Messrs. 
Cowles  Sc  Carey,  for  plaintiff  in  error: 

There  is  no  evidence  that  the  original  pil- 
ing was  not  careful,  proper,  and  all  right. 
If  so,  and  the  beam  was  subsequently,  and 
through  some  wholly  unexplained  cause,  dis- 
placed, there  is  no  evidence  that  defendant 
knew  of  it,  or  that  sufficient  time  had 
elapsed  after  its  displacement  to  charge 
defendant  with  constructive  notice. 

Pickett  v.  Wilmington  d  W.  R.  Co.  117 
N.  C.  616,  30  L.  R.  A.  257,  53  Am.  St. 
Rep.  611,  23  S.  E.  204. 

Being  perfectly  piled  originally,  it  re- 
quired great  force  and  power  to  dislodge 
it,  and  such  a  power  existed,  and  existed 
only,  in  the  heavily  loaded  trucks  constantly 
backing  up  to  the  doors  of  Colgate  &  Com- 
pany for  the  delivery  to  them  of  material 
for  their  factory;  in  other  words,  a*n  effi- 
cient, intermediate  cause,  over  wnich  defend- 


None. — As  to  right  of  abutting  owner  to 
place  building  materials  in  street,  see  also,  in 
thin  series,  notes  to  Flynn  v.  Taylor,  14  L.  R. 
A.  556,  and  to  Raymond  v.  Kiseberg,  10  L.  R. 
A.  643. 

As  to  right  of  children  to  protection  against 
dangerous  condition  of  highway  generally,  see 
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Gibson   v.  Huntington,  22  L.  R.  A.   561,  and 
note. 

As  to  liability  for  injury  to  child  by  fall  up- 
on him  of  lumber  piled  In  highway,  nee  Kramer 
v.  Southern  R.  Co.  52  L.  R.  A.  350;  Kessler 
v.  Berger,  61  L.  R.  A.  611;  and  Busse  v. 'Rog- 
ers, 64  L.  R.  A.  183. 
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ant  had  no  control.  This  would  relieve  de- 
defendant  from  liability. 

16  Am.  &  En#.  Enc  Law,  p.  144;  Cuff  v. 
Newark  &  N.  Y.  R.  Co.  35  N.  J.  L.  30, 
10  Am.  Rep.  205;  Wiley  v.  West  Jersey  R. 
Co.  44  N.  J.  L.  251 ;  Searles  v.  Manhattan  R. 
Co.  101  N.  Y.  061,  5  N.  E.  66;  Milwaukee 
&  Bt.  P.  R.  Co.  v.  Kellogg,  94  U.  S.  469,  24 
L.  ed.  256. 

Fannie  Friedman  was  a  trespasser.  The 
accident  was  produced  by  her  clear  fault, 
and  could  not  possibly  have  happened  to  her 
without  such  fault.  This  would  prohibit 
a  recovery. 

Delaware,  L.  &  W.  R.  Co.  v.  Reich,  61 
N.  J.  L.  635,  41  L.  R.  A.  831,  68  Am.  St. 
Rep.  727,  40  Atl.  682;  Turess  v.  New  York, 
S.  d  W.  R.  Co.  61  N.  J.  L.  314,  40  Atl.  614; 
Vanderbeck  V.  Hendry,  34  N.  J.  L.  467; 
Fitzpatrick  v.  Cumberland  Class  Mfg.  Co.  61 
N.  J.  L.  378,  39  Atl.  675;  Taylor  v.  Had- 
donfield  &  C.  Tump.  Co.  65  N.  J.  L.  102, 
16  Atl.  707. 

The  law  is  not  otherwise  with  regard  to 
a  child  injured  upon  the  public  street  or 
highway  if  such  child  is  a  trespasser  upon 
that  which  causes  the  injury,  and  by  such 
trespass  aids  in  bringing  about  the  injury 
to  herself. 

Kaumeier  v.  City  Electrio  R.  Co.  116 
Mich.  306,  40  L.  R.  A.  385,  72  Am.  St. 
Rep.  525,  74  N.  W.  481 ;  Oay  v.  Essex  Elec- 
tric Street  R.  Co.  159  Mass.  238,  21  L.  R. 
A.  448,  38  Am.  St.  Rep.  415,  34  N.  E.  186; 
Lane  v.  Atlantic  Works,  111  Mass.  136; 
McOuiness  v.  Butler,  159  Mass.  233,  38  Am. 
St.  Rep.  412,  34  N.  E.  259;  Hughes  v.  Mao- 
•fie,  2  Hurlst.  &  C.  744 ;  Mangan  v.  Atterton, 
L.   R.    1    Exch.   239. 

No  cause  of  action  arose  in  favor  of  the 
plaintiff  for  the  injury  complained  of,  be- 
cause such  injury  could  not  reasonably  be 
foreseen  by  the  defendant  when  these  beams 
were  placed  upon  the  sidewalk. 

Missouri,  K.  <£  T.  R.  Co.  v.  Edwards,  90 
Tex.  65,  32  L.  R.  A.  825,  36  S.  W.  430; 
New  Orleans  <£  N.  E.  R.  Co.  v.  MoEwen,  40 
La.  Ann.  1184,  38  L.  R.  A.  134,  22  So.  675. 

The  person  causing  the  injury  must  be 
positively  identified,  and  the  verdict  go 
against  him  only. 

Wolf  v.  American  Tract  Soc.  164  N.  Y. 
30,  51  L.  R.  A.  241,  58  N.  E.  31 ;  Donoho 
v.    Vulcan   Iron   Works,   7   Mo.   App.   447. 

The  duty  to  keep  these  girders  in  safe 
condition  for  children  to  trespass  upon  did 
not  rest  upon  the  individual  having  charge 
of  them  while  in  the  street. 

Kaumeier  v.  City  Electric  R.  Co.  116 
Mich.  306,  40  L.  R.  A.  385,  72  Am.  St.  Rep. 
525,  74  N.  W.  481;  Oay  v.  Essex  Electric 
Street  R.  Co.  159  Mass.  238,  21  L.  R.  A.  448, 
38  Am.  St.  Rep.  415,  34  N.  E.  186;  Lane  v. 
Atlantic  Works,  111  Mass.  136;  McGuiness 
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v.  Butler,  159  Mass.  233,  38  Am.  St  Rep. 

412,  34  N.  E.  259;  Hughes  v.  Mao  fie,  2 
Hurlst.  &  C.  744;  Mangan  v.  Atterton,  L.  R. 
1   Exch.  239. 

The  owner  of  land  which  abuts  upon  a 
public  highway,  the  fee  of  which  is  re- 
tained by  such  adjacent  owner,  has,  for 
reasons  founded  upon  public  necessity,  a 
right  to  use  a  reasonable  part  of  such  street 
or  highway,  temporarily,  for  the  purpose 
of  depositing  building  materials  during  the 
erection  or  repair  of  a  building  on  the  adja- 
cent lands. 

Wood  v.  Mears,  12  Ind.  515,  74  Am.  Dec 
222;  Van  O' Linda  v.  Lothrop,  21  Pick.  297, 
32  Am.  Dec.  261;  State  em  rel.  Beatty  v. 
Omaha,  14  Neb.  265,  45  Am.  Rep.  108,  15 
N.  W.  210;  Clark  v.  Fry,  8  Ohio  St.  358, 
72  Am.  Dec.  590;  Palmer  v.  Silverthorn, 
32  Pa.  65 ;  Hundhausen  v.  Bond,  36  Wis.  29 ; 
Raymond  v.  Keseberg,  84  Wis.  302,  19  L.  R. 
A.  643,  54  N.  W.  612;  State,  New  York  d 
L.  B.  R.  Co.  Prosecutor,  v.  South  Amboy, 
57  N.  J.  L.  252,  30  Atl.  628;  Chambersburg 
v.  Manko,  39  N.  J.  L.  496. 

Messrs.  Collins  Sc  Oorbin,  for  defendant 
in  error: 

The  beams  were  very,  heavy,  weighing 
1,100  pounds.  The  mere  fact  of  the  acci- 
dent is  some  evidence  that  they  were  inse- 
curely and  negligently  piled,  as  it  would 
not  be  possible  for  one  of  them  to  fall  unless 
it  was  in  a  loose,  unbalanced  position. 

The  case  may  be  said  to  come  within  the 
rule  of  res  ipsa  loquitur. 

Sheridan  v.  Foley,  58  N.  J.  L.  230,  33 
Atl.  484;  Bahr  v.  Lombard,  53  N.  J.  L. 
233,  21  Atl.  190,  23  Atl.  167. 

There  was  clear,  affirmative  proof  of  neg- 
ligence. 

Earl  v.  Cronck,  40  N.  Y.  S.  R.  847,  16  N. 
Y.  Supp.  770,  Affirmed  in  131  N.  Y.  613, 
30  N.  E.  864;  Kerr  v.  Forgue,  54  111.  482. 
5  Am.  Rep.  146;  Palmer  v.  St.  Albans,  56 
Vt.  519. 

Fannie  Friedman  was  not  a  trespasser, 
and  it  was  the  legal  duty  of  the  defendant 
to  protect  her  against  her  own  indiscre- 
tion. 

Children  have  a  right  to  play  on  the 
sidewalk  as  well  as  to  walk  there,  and  this 
is  one  of  the  uses  of  the  sidewalk  which  a 
person  who  obstructs  it  is  bound  to  antici- 
pate. 

Kunz  v.  Troy,  104  N.  Y.  344,  10  N.  E. 
442;  Donoho  v.  Vulcan  Iron  Works,  7  Mo. 
App.  447;  Chicago  v.  Keefe,  114  111.  222,  55 
Am.  Rep.  860,  2  N.  E.  267;  McOarry  v. 
Loomis,  63  N.  Y.  108,  20  Am.  Rep.  510; 
District  of  Columbia  V.  Boswell,  6  App.  D. 
C.  420;  Gibson  v.  Huntington,  38  W.  Va. 
177.  22  L.  R.  A.  561,  45  Am.  St.  Rep.  853, 
18  S.  E.  447;  Straub  v.  St.  Louis,  175  Mo. 
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There  is  a  clear  distinction  between  one's 
legal  duty  towards  persons  of  mature  years 
and  the  duty  with  respect  to  children. 

Danbeck  v.  New  Jersey  Traction  Co.  57 
N.  J.  L.  463,  31  AtL  1038;  Lynch  v.  Nurdin, 
1  Q.  B.  29;  Delaware,  L.  d  W.  R.  Co.  v. 
Reich,  61  N.  J.  L.  635,  41  L.  R.  A.  831,  68 
Am.  St.  Rep.  727,  40  AtL  682;  Consolidated 
Traction  Co.  v.  Scott,  58  N.  J.  L.  582,  33 
L.  R.  A.  122,  55  Am.  St.  Rep.  620,  34  Atl. 
1094;  Rachmel  v.  Clark,  205  Pa.  314,  62  L. 
R.  A.  959,  54  Atl.  1027 ;  Powers  v.  Harlow, 
53  Mich.  507,  51  Am.  Rep.  154,  19  N.  W. 
257;  Lane  v.  Atlantic  Works,  107  Mass.  104, 
Affirmed  in  111  Mass.  136;  Penso  v.  Mc- 
Cormick,  125  Ind.  116,  9  L.  R.  A.  313,  21 
Am.  St.  Rep.  211,  25  N.  E.  156;  Tomle  V. 
Hampton,  129  111.  379,  21  N.  E.  800. 

The  doctrine  of  independent  contractor 
does  not  apply  where  the  principal  contract- 
or retains  supervision  and  control  of  the 
work. 

1  Thomp.  Neg.  §  659 ;  Linnehan  v.  Rollins  y 
137  Mass.  123,  50  Am.  Rep.  287;  Slater  v. 
Mersereau,  64  N.  Y.  138;  New  Orleans,  M.  d 
C.  R.  Co.  v.  Hanning,  15  Wall.  649,  21  L. 
ed.  220;  Birge  v.  Gardiner,  19  Conn.  507, 
50  Am.  Dec.  261;  Whirley  v.  Whiteman,  1 
Head,  610;  Mullaney  v.  S pence,  15  Abb.  Pr. 
N  S.  319. 

Negligence  in  a  defendant  remains  action- 
able although  there  may  be  a  co-operating 
cause  of  the  injury  sued  for. 

New  York,  L.  E.  d  W.  R.  Co.  v.  Stein- 
brenner,  47  N.  J.  L.  161,  54  Am.  Rep.  126; 
Cole  v.  Warren  Mfg.  Co.  63  N.  J.  L.  626,  44 
Atl.  647 ;  Flanigan  v.  Guggenheim  Smelting 
Co.  63  N.  J.  L.  647,  44  Atl.  762. 

Pitney,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  in  error,  who  was  plaintiff 
below,  recovered  a  verdict  and  judgment 
for  the  damages  that  accrued  to  him 
through  personal  injuries  sustained  by  his 
daughter  Fannie  Friedman,  a  child  between 
four  and  five  years  of  age,  by  reason,  as 
alleged,  of  the  negligence  of  the  defendant. 
Reversal  is  prayed  because  of  alleged  trial 
errors,  evidenced  by  bills  of  exception. 

The  declaration  sets  up  that  the  firm  of 
Colgate  &  Company  were  proprietors  and 
operators  of  a  building  and  premises  situate 
on  the  south  side  of  York  street,  in  Jersey 
City,  used  and  operated  as  a  manufactory 
for  soaps  and  perfumes;  that  the  defendant. 
Snare  &  Triest  Company,  was  constructing 
an  addition  to  the  building,  and  was  engaged 
in  making  certain  repairs  to  the  same,  under 
contract  with  Colgate  &  Company;  that  the 
defendant  improperly  placed  and  piled  upon 
the  sidewalk  of  the  street,  adjacent  to  the 
building,  sundry  iron  girders,  each  22  feet 
in  length,  15  inches  in  height,  and  4  inches 
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in  width,  and  each  weighing  about  1,000 
pounds,  in  such  manner  that  the  girders 
were  piled  insecurely  one  above  the  other, 
and  so  that  one  of  the  girders  rested  in  an 
insecure  position,  and  was  liable  to  fall  sud- 
denly and  without  warning  and  injure  per- 
sons walking  upon  the  street;  that  the  de- 
fendant permitted  the  girders  to  remain  in 
this  insecure  and  dangerous  position,  with- 
out notice  or  warning  to  travelers ;  and  that 
the  insecure  girder  fell  suddenly  and  with- 
out warning  upon  Fannie  Friedman  while 
she  was  traveling,  walking,  and  passing 
upon  the  sidewalk  adjacent  to  the  building, 
and  without  negligence  on  her  part,  and 
thereby  crushed  her  foot,  etc.  Upon  the 
trial  it  was  shown  that  the  child  was  in- 
jured through  the  fall  of  one  of  twelve 
girders,  of  the  character  described  in  the 
declaration,  that  had  been  piled  upon  the 
sidewalk  in  front  of  Colgate  &  Company's 
premises,  and  had  been  permitted  to  remain 
there  between  two  and  four  weeks,  awaiting 
use  in  certain  repair  work  that  was  in 
progress  upon  the  factory.  It  was  in  con- 
troversy whether  the  jury  could  reasonably 
find  from  the  evidence  that  the  Snare  & 
Triest  Company  was  responsible  for  plac- 
ing the  girders  there,  or  for  their  care  while 
remaining  in  that  position,  or  that  there 
was  any  want  of  care  about  placing  or 
maintaining  them.  For  the  sake  of  sim- 
plicity, we  will  assume  that  the  legal  ques- 
tions thus  raised  were  properly  disposed  of 
by  the  learned  trial  justice.  It  was  indis- 
putable, however,  that  the  girders  were  re- 
quired as  building  materials  for  the  repair 
of  the  Colgate  factory;  that  the  defendant, 
if  connected  with  the  transaction  at  all, 
had  delivered  the  girders  under  employment 
by  Colgate  &  Company,  and  placed  them 
longitudinally  upon  the  sidewalk,  piled  one 
upon  another,  immediately  adjacent  to  the 
front  of  the  building,  which  abutted  upon 
the  side  of  the  street.  While  numerous  wit- 
nesses gave  variant  accounts  of  the  way  In 
which  the  Friedman  child  received  her  in- 
jury, it  appears  from  all  accounts  that  she 
was  one  of  several  small  children  who  either 
were  at  the  moment,  or  immediately  be- 
fore had  been,  playing  upon  the  pile  of 
girders.  The  evidence  in  no  aspect  sus- 
tained the  averment  of  the  declaration  that 
at  the  time  of  her  injury  Fannie  was  walk- 
ing and  passing  along  the  sidewalk  as  a 
traveler.  She  was  either  playing  with  the 
other  children  upon  the  girders,  or  was  at 
the  moment  seated  upon  a  girder,  resting 
from  her  play.  For  this  reason,  at  the  close 
of  the  plaintiffs  case  an  offer  was  made  to 
amend  the  declaration  to  conform  to  the 
facts  in  this  respect;  and,  while  no  amend- 
ment was  actually  made,  the  pleadings  were 
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treated  for  the  purposes  of  the  trial  as  if 
amended. 

Under  this  state  of  the  pleadings  and 
proofs,  therefore,  we  assume  that  the  jury 
might  reasonably  find  that,  if  any  legal  duty 
was  owing  to  the  injured  child  or  to  the 
plaintiff,  as  her  parent,  with  respect  to  the 
condition  of  the  pile  of  girders,  it  was  ow- 
ing by  this  defendant,  and  that,  if  this  duty 
included  the  exercise  of  care  that  the  gir- 
ders should  be  so  placed  and  maintained  as 
not  to  cause  injury  to  children  playing  upon 
them,  or  resting  upon  them  during  the 
play,  it  might  be  found  that  the  duty  had 
been  neglected.  At  the  same  time  the  ques- 
tion of  defendant's  responsibility  must  be 
viewed  in  the  light  of  the  uncontroverted 
fact  that  whatever  it  had  done  about  placing 
and  keeping  the  girders  there  had  been  done 
under  employment  of  Colgate  &  Company, 
for  the  purpose  of  repairs  upon  their  build- 
ing, and  done  in  their  right  as  owners  and 
occupants  of  the  land. 

Motions  for  nonsuit  and  for  direction  of  a 
verdict  in  defendant's  favor  were  overruled, 
and  the  case  was  submitted  to  the  jury  with 
instructions  from  the  trial  justice  to  the 
effect  that  the  defendant  company  had  the 
right  to  put  the  girders  in  the  street,  pro- 
vided they  were  put  there  in  a  safe  condi- 
tion; that  while  they  remained  there  the 
duty  rested  upon  the  defendant  of  exer- 
cising reasonable  care  to  see  that  they  were 
kept  in  a  safe  condition;  that  the  pro- 
pensity of  little  children  to  play  upon  the 
street,  and  to  rest  from  their  play  in  the 
street,  was  to  be  taken  into  consideration; 
that,  if  through  defendant's  want  of  care 
the  girders  were  left  in  the  street  in 
such  condition  that  they  would  tempt 
little  children  to  make  use  of  them  either 
for,  play  or  for  resting,  and  would  be 
dangerous  to  the  children  thus  using  them. 
a  case  of  actionable  negligence  was  made 
out;  and  that  the  fact  that  Fannie 
Friedman  was  playing  upon  the  girders,  in 
view  of  her  tender  years,  would  not  bar  her 
right  to  recovery.  Numerous  exceptions 
challenged  the  propriety  of  these  instruc- 
tions, and  of  other  rulings  and  instruc- 
tions that  were  based  upon  the  same  theory. 

There  was  nothing  in  the  case  to  exclude 
the  inference  that  the  title  and  possession  of 
Messrs.  Colgate  &  Company  extended  to  the 
middle  of  the  street.  In  our  courts  it  has 
long  been  established  that,  in  the  absence 
of  anything  to  show  the  contrary,  the  title 
and  legal  possession  of  the  abutting  owner 
or  occupant  do  extend  to  the  middle  of  the 
road  or  street;  the  freehold  remaining  in 
him,  subject  only  to  the  easement  or  right 
of  passage  in  the  public.  So  it  was  laid 
down  in  our  supreme  court  more  than  half  a 
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century  ago  in  Winter  v.  Peterson,  24  N.  J. 
L.  524,  527,  61  Am.  Dec.  678.  The  same 
rule  was  recognized  ten  years  later  by 
Chancellor  Green  in  Hinchman  v.  Pater- 
son  Horse  R.  Co.  17  N.  J.  Eq.  75,  82,  86 
Am.  Dec.  252,  where  he  said:  "The  pre- 
sumption of  law  is  that  the  owners  of  the 
land  on  each  side  of  the  street  own  to  the 
middle  of  the  street,  and  have  the  exclu- 
sive right  to  the  soil,  subject  to  the  right 
of  way.  It  is  objected  by  the  defendants' 
answer  that  the  complainants'  titles  do  not 
extend  to  the  middle  of  the  street,  because 
the  lots  as  described  are  bounded  by  the 
sides  of  the  streets.  But  the  established  in- 
ference of  law  is  that  a  conveyance  of  land 
bounded  on  a  public  highway  carries  with 
it  the  fee  to  the  center  of  the  road,  as  part 
and  parcel  of  the  grant."  This  statement 
of  the  rule  was  referred  to  by  Chief  Justice 
Beasley  in  delivering  the  opinion  of  this 
court  in  Salter  v.  Jonas,  39  N.  J.  L.  469, 
472,  23  Am.  Rep.  220;  and  the  rule  was 
made  the  basis  of  deciding  that  in  a  convey- 
ance of  lands,  with  abuttals  coinciding 
with  the  side  of  a  street  or  highway,  noth- 
ing short  of  express  words  of  exclusion  will 
prevent  the  title  from  extending  to  the 
middle  of  the  street,  if  the  grantor  at  the 
date  of  such  conveyance  is  the  owner  of  the 
street  to  that  extent.  In  Wetter  v.  MoCor- 
mick,  52  N.  J.  L.  470,  473,  8LR.A.  798,  19 
Atl.  1101,  it  was  held  by  the  supreme  court 
that  where  one  is  in  actual  occupation,  as 
owner,  of  the  premises  abutting  upon  the 
street,  his  title  and  possession  presumably 
extend  to  the  middle  of  the  street,  subject 
only  to  the  public  rights.  The  same  doc- 
trine is  recognized  in  Hoboken  Land  &  Im- 
prov.  Co.  v.  Kerrigan,*31  N.  J.  L.  13;  State, 
Benson,  Prosecutor,  v.  Hoboken,  33  N.  J.  L. 
280,  281 ;  State,  Oreen,  Prosecutor,  v.  Tren- 
ton, 54  N.  J.  L.  92,  102,  23  Atl.  281;  Ocean 
Grove  Land  Asso.  v.  Berthall,  62  N.  J.  L.  89, 
40  Atl.  779  and  Ocean  City  Asso.  v.  Shriver, 
64  N.  J.  L.  554,  51  L.  R.  A.  425,  46  Atl. 
690.  The  substantial  character  of  the 
rights  of  the  abutting  owner  in  the  soil  of 
the  street  is  recognized  in  all  our  decisions 
that  touch  upon  the  subject.  Besides  the 
cases  already  noted,  the  following  may  be 
referred  to:  Wright  v.  Carter,  27  N.  J.  L. 
76.  See  State  v.  Laverock,  34  N.  J.  L.  207; 
Burnet  v.  Crane,  56  N.  J.  L.  288,  44  Am. 
St.  Rep.  395,  28  Atl.  591;  Wuesthoff  v. 
Seymour,  22  N.  J.  Eq.  66,  70;  State,  Avis, 
Prosecutor,  v.  Vineland,  56  N.  J.  L.  474, 
477,  23  L.  R.  A.  685,  28  Atl.  1030;  French 
v.  Robb,  67  N.  J.  L.  260,  57  L.  R.  A.  956, 
91  Am.  St  Rep.  433,  51  Atl.  509. 

It  is  the  undoubted  right  of  landowners 
to  deposit  in  the  street  building  materials 
required  in  the  improvement  of  their  abut- 
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ting  property,  although  the  public  lawfully 
using  the  street  may  be,  as  in  many  case** 
they  necessarily  are,  to  some  extent  in- 
commoded thereby.  27  Am.  &  Eng.  Enc. 
Law,  2d  ed.  title,  Roads  and  Streets,  p. 
15G.  Of  course,  the  right  is  to  be  rea- 
sonably exercised,  in  view  of  the  rights  of 
the  public,  and  is  subject  to  regulation  in 
the  public  interest.  Where  the  ownership 
of  the  soil  of  the  street  is  not  in  the  abut- 
ting owner,  his  right  to  use  the  street  for 
this  and  other  like  purposes  is  vindicated  on 
the  ground  of  necessity,  as  in  Van  0' Linda 
v  Lotkrop,  21  Pick.  202,  207,  32  Am.  Dec. 
261.  While  not  questioning  that  necessity 
would  furnish  a  sufficient  justification  in 
the  present  case,  yet,  since  it  appears  that 
Messrs.  Colgate  presumably  held  the  le- 
gal possession  of  the  soil  of  the  street,  the 
right  of  the  defendant,  as  their  contractor, 
to  store  building  materials  there,  may  be 
simply  and  directly  referred  to  the  land- 
owner's right  to  use  the  soil  for  all  proper 
purposes,  provided  he  avoided  unreasonable 
interference  with  the  public  easement.  It  is 
manifest  that  every  deposit  of  building  ma- 
terials of  the  character  now  in  question 
necessarily  amounts  to  a  temporary  exclu- 
sion of  the  public  from  the  space  thus 
occupied.  A  reasonable  interference  with 
the  public  easement  is  rightful.  If  the  pub- 
lic be  unreasonably  hindered  or  endangered, 
the  party  at  fault  may  be  indicted  for  main- 
taining a  public  nuisance,  or  may  be  re- 
quired to  remove  the  obstruction.  And 
further,  an  individual  member  of  the  public, 
if  specially  damnified  by  the  nuisance  while 
in  the  exercise  of  his  rights  in  the  street, 
may  maintain  a  private  action.  But  this 
refers  only  to  parties  injured  while  using 
the  street  as  a  street,  and  not  to  those  whose 
injuries  arise  from  their  attempted  use  of 
the  obstructing  materials  for  their  own 
purposes,  whether  of  pleasure,  convenience, 
or  profit.  For  the  building  materials 
themselves  do  not  in  any  sense  become  pub- 
lic property  by  being  allowed  to  remain  in 
the  street.  And  neither  a  traveler,  nor  an 
idler,  nor  even  a  playful  child,  can  gain 
rights  against  the  landowner,  or  against 
his  agent  who  stands  in  his  rights,  by  using 
such  building  materials  as  a  resting  place 
or  playground.  In  the  absence  of  circum- 
stances denoting  invitation,  one  thus  using 
the  private  property  of  another  for  his  own 
purposes  may  be  either  a  licensee  or  a 
mere  trespasser,  depending  upon  circum- 
stances. In  neither  case  is  there  any  duty 
incumbent  upon  the  proprietor  to  make 
his  property  safe  for  such  use.  Aside  from 
the  notion  that  temptation  is  equivalent  to 
invitation,  with  which  we  cannot  concur, 
there  is  nothing  in  the  mere  existence  of 
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building  materials  as  an  obstruction  in  the 
street  that  denotes  an  invitation  to  the 
passer-by  or  to  the  idler  or  playful  child  to 
use  the  materials  for  his  own  purposes.  The 
doctrine  of  invitation  relates  to  the  entry 
upon  or  user  of  lands.  The  very  fact  that 
materials  piled  upon  the  ground  constitute 
a  hindrance  to  travel  negatives  the  idea 
of  invitation  in  the  ordinary  sense. 

The  case  for  the  plaintiff  rests  upon  the 
theory  that,  since  these  girders  were  so  ar- 
ranged as  to  be  attractive  to  children,  and 
since  the  injured  child,  with  her  companions, 
was  using  them  as  a  place  for  play,  or  as  a 
resting  place  during  or  after  play,  the  pro- 
prietors of  the  premises,  or  the  defendants, 
upon  whom,  as  independent  contractors,  the 
matter  had  been  devolved,  owed  a  duty  to 
the  children  to  so  arrange  the  girders  as  to 
render  them  safe  for  their  use.  With  this 
view  we  do  not  agree.  No  doubt,  where  a 
duty  exists  to  take  care  with  respect  to  the 
safety  of  children  of  tender  years,  their  very 
age  must  be  taken  into  account,  so  that 
what  might  be  reasonable  care  with  respect 
to  the  safety  of  adults,  who  are  capable  to 
some  extent  of  looking  out  for  themselves, 
might  not  be  reasonable  care  with  respect 
to  children.  But  in  the  present  case  the 
very  question  is  whether  any  duty  existed, 
and  we  are  not  able  to  see  that  the  age  of 
the  child  is  pertinent  upon  this  inquiry. 
That  the  party  injured  in  this  case  waB  less 
than  five  years  of  age  did  not  at  all  tend 
to  give  her  any  property  interest  or  right 
of  user  in  the  defendant's  girders.  Whether 
she  used  them  as  licensee  or  as  tres- 
passer, in  either  case  there  was  no  duty 
upon  the  owner  to  exercise  active  care  with 
respect  to  her  safety. 

The  fact  that  a  dangerous  place  or  ob- 
ject is  attractive  to  children  of  tender  years 
is  legitimately  significant  where  the  ques- 
tion of  their  own  want  of  care  is  raised. 
But  there  are  fundamental,  and,  as  we 
think,  insuperable,  difficulties  standing  in 
the  way  of  adopting  the  rule  that  the  mere 
attractiveness  of  private  property  gives  to 
the  person  attracted  rights  against  the 
owner.  One  difficulty  is  that  the  rule  pro 
tanto  ignores  the  distinction  between  meum 
and  teum.  And  on  what  principle  is  it  to 
be  limited  to  cases  of  trespass?  Why  does 
it  not  apply  equally  to  the  conversion  of 
personal  property,  or  even  to  larceny?  If 
those  who  temporarily  and  for  limited  pur- 
poses convert  the  private  property  of  their 
neighbors  to  their  own  use  are  to  be  not  only 
excused,  but  justified,  where  by  reason  of 
their  tender  years  they  were  tempted  to  the 
trespass,  and  at  the  same  time  are  to  have 
rights  of  action  against  the  true  owners  for 
the  failure  to  exercise  care  about  rendering 


102 


New  Jersey  Coubt  of  Ebbors  and  Appeals. 


June, 


the  property  suitable  for  their  use,  why  may 
not  those  who  under  similar  temptation 
convert  the  property  of  others  wholly  to 
their  own  use  be  likewise  justified,  and,  in- 
stead of  a  right  of  action,  gain  a  complete 
title  to  the  property  by  simply  appropriat- 
ing it? 

Another  and  a  very  practical  difficulty 
that  confronts  the  attempt  to  lay  down 
any  legal  rule  that  depends  for  its  limita- 
tions upon  the  attractiveness  of  objects  to 
children  of  tender  years  lies  in  the  ex- 
treme improbability  that  any  man,  however 
prudent,  will  be  able  to  foresee  what  may  or 
may  not  be  attractive  to  children.  Certain- 
ly, if  a  pile  of  steel  girders,  each  weighing 
1,000  pounds,  deposited  in  the  street  as  the 
girders  in  the  present  case  were  deposited, 
must  be  foreseen  by  a  prudent  man  to  be 
attractive  to  children,  we  are  unable  to  say 
what  object  may  not  be  thus  attractive. 

These  are  the  views  which  we  entertain 
after  a  careful  consideration  of  the  question 
at  issue  in  this  case,  after  most  learned  and 
able  arguments  by  counsel  on  both  sides, 
and  a  review  of  numerous  reported  decisions 
touching  more  or  less  closely  upon  the  point. 

Some  references  to  the  English  decisions 
will  not  be  out  of  place : 

A  case  much  relied  upon  to  sustain  the 
present  action  is  Lynch  v.  Nurdin,  decided 
by  the  court  of  Queen's  bench  in  the  year 
1841,  and  reported  in  1  Q.  B.  29,  10  L.  J.  Q. 
B.  N.  S.  73,  5  Jur.  797.  There  it  appeared 
that  defendant's  servant,  who  was  engaged 
in  the  delivery  of  goods  sold  by  his  master, 
had  left  a  cart  and  horse  standing  in  the 
street  for  a  half  hour,  drawn  up  by  the  side 
of  the  footway  at  the  door  of  a  house  in 
which  he  was  transacting  his  master's  busi- 
ness. Plaintiff,  a  child  between  six  and 
seven  years  of  age,  began  with  other  children 
to  play  about  the  cart;  and,  as  he  was  in  the 
act  of  climbing  upon  it,  another  child  urged 
the  horse  forward,  so  that  the  plaintiff  was 
thrown  to  the  ground  and  injured.  (The 
facts  of  the  case  appear  more  fully  from  the 
Jurist  and  Law  Journal  reports  than  from 
that  of  Queen's  bench.)  The  trial  judge  in- 
structed the  jury  that  if,  in  their  opinion, 
the  negligence  of  the  defendant's  servant 
had  caused  the  injury,  they  should  find 
for  the  plaintiff.  There  was  a  verdict  for 
the  plaintiff  accordingly.  A  rule  nisi  was 
then  obtained  for  a  new  trial  because  of  mis- 
direction, and  because  the  verdict  was 
against  the  evidence.  So  far  as  the  report 
of  the  case  shows,  however,  the  latter 
ground  was  not  relied  upon ;  and  the  motion 
for  new  trial  was  rested  solely  on  the  ground 
that  the  plaintiff's  injury  arose  in  part  from 
his  own  fault,  and  in  part  from  the  fault  of 
his  playmate.  Curiously  enough,  the  ex- 
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istence  of  a  duty  to  the  playing  children, 
whose  breach  would  constitute  actionable 
negligence,  was  not  made  the  subject  of 
argument.  It  appears  clearl/  that  no  Ques- 
tion was  raised  before  the  *ourt  upon  this 
point.  Defendant's  negligence  having  been 
conceded  by  counsel,  the  remarks  of  Lord 
Denman,  Ch.  J.,  are  hardly  to  be  treated  as 
a  considered  judgment  upon  that  question. 
The  only  controverted  point  that  seems  to 
have  been  determined  was  that,  although  the 
plaintiff's  own  act  co-operated  to  produce 
his  injury,  he  was  not  for  that  reason 
debarred  from  recovering  compensation  in 
respect  of  defendant's  negligence;  and  this 
because  of  the  plaintiff's  tender  years.  So 
far  as  defendant's  liability  was  concerned, 
the  case  seems  to  have  been  rested  upon  the 
authority  of  Dixon  v.  Belly  5  Maule  &  S.  198, 
19  English  Ruling  Cases,  26 ;  Daniels  v.  Pot- 
ter, 4  Car.  &  P.  203;  and  Illidge  v.  Good- 
win, 5  Car.  &  P.  190. 

In  Dixon  v.  Bell  (1816)  5  Maule  &  S. 
198,  19  English  Ruling  Cases  26,  the  defend- 
ant intrusted  a  young  mulatto  girl,  his 
servant,  aged  about  fourteen,  with  the  care  of 
a  loaded  gun,  having  first  caused  the  prim- 
ing to  be  removed.  The  servant  aimed  the 
gun,  in  play,  at  the  plaintiff's  son,  a  child 
between  eight  and  nine,  saying  she  would 
shoot  him,  and  thereupon  pulled  the  trigger. 
The  gun  went  off,  and  destroyed  the  eye 
of  the  child.  A  verdict  having  been  ren- 
dered in  favor  of  the  plaintiff,  there  was  a 
motion  for  a  new  trial  on  the  ground  that 
the  defendant  had  used  every  reasonable 
precaution.  The  motion  was  denied  on  the 
ground  that  it  was  incumbent  upon  him  who, 
by  loading  the  gun,  had  made  it  capable  of 
doing  mischief,  to  render  it  safe  by  with- 
drawing the  load. 

Daniels  v.  Potter  (1830)  4  Car.  &  P.  263, 
was  an  action  against  a  tradesman  who  had 
a  cellar  opening  upon  the  public  street,  and 
the  rule  was  laid  down  that  he  was  bound  to 
take  reasonable  care  that  the  cover  of  the 
opening  was  so  placed  and  secured  that  un- 
der ordinary  circumstances  it  would  not 
fall  down.  But  the  plaintiff  was  a  passer- 
by who  was  injured  by  the  fall  of  the  cover 
through  its  being  insecure,  as  alleged,  by 
reason  of  the  defendant's  want  of  care. 

Illidge  v.  Goodwin  (1831)  6  Car.  &  P. 
190.  This  is  a  meager  report  of  the  trial  of 
a  case  in  which  it  appeared  that  a  scaven- 
ger cart  owned  by  the  defendant  was  backed 
up  against  the  window  of  plaintiff's  shop, 
breaking  a  quantity  of  china,  and  that 
the  cartman  was  not  present  ac  the  time. 
Defendant  called  two  witnesses  who  swore 
to  the  striking  of  the  horse  by  a  person 
passing  by,  and  one  of  them  said  that  the 
horse  backed  against  the  window  in  conse- 
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quenoe  of  the  bad  management  of  the  plain- 
tiff's shopman,  who  came  out  and  laid  hold 
of  his  head.  During  the  cross-examination 
of  the  second  of  these  witnesses  the  jury 
interposed,  and  said  they  did  not  believe 
the  evidence  of  either  of  them.  From  this  it 
is  inferable  that  the  verdict  for  the  plaintiff 
was  based  upon  the  ground  that  the  horse  of 
its  own  motion  had  backed  the  cart  into  the 
window, — an  act  of  trespass,  for  which  the 
owner  of  the  cart  was  held  responsible. 
Tindal,  Ch.  J.,  commenting  upon  the  evi- 
dence of  the  witnesses  who  were  disbelieved 
by  the  jury,  said  that,  supposing  them  to 
be  speaking  the  truth,  it  would  not  amount 
to  a  defense,  since,  if  a  man  chooses  to 
leave  a  cart  standing  in  the  street,  "he 
must  take  the  risk  of  any  mischief  that  may 
be  done. 

Dixon  v.  Bell,  Daniels  v.  Potter,  and  II- 
lidge  v.  Goodwin  do  not  seem  to  us  to  fur- 
nish adequate  authority  for  attributing  ac- 
tionable negligence  to  the  defendant  in 
Lynch  v.  Nurdin.  That  the  court  of  Queen's 
bench  would  have  concluded  there  was  such 
negligence,  or  any  legal  duty  existing  under 
the  circumstances  of  that  case,  if  these 
questions  had  been  seriously  discussed  .by 
defendant's  counsel,  is  not  to  be  taken  for 
granted.  The  authority  of  the  latter  case 
was  doubted  by  Pollock,  C.  B.,  in  Lygo  v. 
Newbold  (1854)  0  Exch.  302.  In  this  case 
the  plaintiff  was  riding  in  defendant's  cart 
by  permission  of  the  servant  in  charge,  but 
without  authority  of  the  defendant.  The 
cart  having  broken  down  and  injured  the 
plaintiff,  the  question  was  whether  defend- 
ant was  liable  for  these  injuries.  Recovery 
having  been  denied  by  the  trial  judge,  the 
court  refused  to  disturb  the  verdict.  In 
Singleton  v.  Eastern  Counties  R.  Co.  ( 1859) 
7  C.  B.  N.  S.  287,  the  plaintiff,  an  infant 
three  and  one-half  years  of  age,  strayed 
upon  the  railway  track,  and  had  its  leg 
cut  off  by  a  passing  train.  It  was  held 
that,  in  the  absence  of  any  evidence  to 
show  the  child  got  there  through  some  neg- 
lect or  default  on  the  part  of  the  company, 
they  we*e  not  responsible  for  the  injury. 
Lynch  v.  "Nurdin  was  cited  by  counsel,  but 
was  not  considered  by  the  court  as  sufficient 
support  for  the  plaintiff's  action. 

Hughes  v.  Afacfie  and  Abbott  v.  Macfie 
(1863)  2  Hurlst.  &  G.  744,  33  L.  J.  Exch.  N. 
S.  177.  Defendants  were  occupants  of  a 
warehouse  adjoining  the  street,  with  a 
cellar  opening  in  the  street,  protected  by  a 
wooden  lid.  Their  workman,  in  order  to 
lower  casks  into  the  cellar,  had  raised  the 
lid,  and  rested  it  against  the  wall,  nearly 
upright.  One  of  the  plaintiffs,  a  child  seven 
years  of  age,  was  playing  in  the  street 
with  other  children,  when  the  other  plain- 
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tiff,  a  child  of  five,  climbed  upon  the  lid, 
and,  in  jumping  down,  pulled  it  over,  to 
the  injury  of  the  two  plaintiffs.  The  court 
denied  the  right  of  recovery  to  the  child  who 
had  caused  the  lid  to  fall;  Pollock,  C.  B., 
saying:  "We  think  the  fact  of  the  plaintiff 
being  of  tender  years  makes  no  difference. 
His  touching  the  flap  was  for  no  lawful 
purpose,  and  if  he  could  maintain  the  action 
he  could  equally  do  so  if  the  flap  had  been 
placed  inside  the  defendants'  premises, 
within  sight  and  reach  of  the  child.  As  far 
as  the  child's  act  is  concerned,  he  had  no 
more  right  to  touch  this  flap  for  the  pur- 
pose for  which  he  did  touch  it  than  he  would 
have  had  if  it  had  been  inside  the  defend- 
ants' premises.  Cases  were  referred  to, 
supposed  to  be  in  favor  of  the  plaintiff. 
We  think  none  are  decisive  of  this  case,  and 
no  case  establishes  a  principle  opposed  to 
our  view,  which  is  that  the  nonsuit  was 
right."  As  to  the  other  action,  in  which 
Abbott  was  plaintiff,  it  was  held  that  if  he 
was  playing  with  Hughes,  so  as  to  be  a 
joint  actor  with  him,  he  could  not  maintain 
his  action,  but,  if  not,  he  could,  as  his  in- 
juries would  then  be  the  result  of  the  joint 
negligence  of  Hughes  and  the  defendant. 
In  the  argument,  Lynch  v.  Nurdin  was 
cited  as  express  authority  that  in  the  case 
of  an  infant  of  tender  years  the  circum- 
stance that  he  was  a  trespasser,  and  con- 
tributed to  the  mischief  by  bis  own  act, 
will  not  necessarily  preclude  the  mainte- 
nance of  the  action,  and  it  was  attempted 
to  be  shown  that  the  authority  of  that  case 
stood  un impeached  by  later  decisions.  Chief 
Baron  Pollock  made  no  more  specific  refer- 
ence to  Lynch  v.  Nurdin  than  is  above 
quoted,  but  the  present  decision  was  mani- 
festly  inconsistent   therewith. 

And  in  Mangan  v.  Atterton  (1866)  L.  R. 
1  Exch.  239,  4  HurlBt.  4  C.  388,  35  L.  J. 
Exch.  N.  S.  161,  where  defendant  exposed  in 
a  public  place  for  sale,  unfenced  and  with- 
out superintendence,  a  machine  which  might 
be  set  in  motion  by  any  passer-by,  and 
which  was  dangerous  when  in  motion,  and 
the  plaintiff,  a  boy  four  years  old,  by  the  di- 
rection of  his  brother,  seven  years  old, 
placed  his  fingers  within  the  machine  whilst 
another  boy  was  turning  the  handle  which 
moved  it,  and  the  plaintiff's  fingers  were 
crushed,  it  was  held  there  was  no  ground  of 
action. 

In  Clark  v.  Chambers  (1878)  L.  R.  3  Q.  B. 
Div.  327,  47  L.  J.  Q.  B.  N.  S.  427,  19  Eng- 
lish Ruling  Cases,  28,  defendant  had  un- 
lawfully placed  a  barrier  armed  with  spikes 
across  a  road,  and  some  person  other  than 
he  (presumably  a  person  entitled  to  use 
the  road,  and  to  whom  the  barriers  was  a 
hindrance)  had  removed  it  from  the  position 


154 


New  Jersey  Court  of  Errors  and  Appeals. 


June, 


in  which  defendant  left  it,  and  placed  it  in 
an  upright  position  across  the  footpath. 
Plaintiff,  passing  that  way,  in  the  dark, 
and  ignorant  of  the  obstruction,  collided 
with  it,  and  sustained  a  severe  injury.  His 
action  was  sustained.  In  the  judgment  of 
Lord  Chief  Justice  Cockburn  there  is  a 
review  of  DUson  v.  Bell,  Midge  v.  Goodwin. 
Lynch  v.  Nurdin,  Daniels  v.  Potter,  Hughes 
v.  Mac  fie,  Abbott  v.  Macfie,  and  Mangan  v. 
Atterton,  but  the  sole  point  in  controversy 
was  whether  defendant's  act  was  the  prox- 
imate cause  of  plaintiff's  injury,  and  the  af- 
firmative decision  was  rested  on  the  princi- 
ple of  Scott  v.  Shepherd,  3  Wils.  403,  2  W. 
Bl.  802,  1  Smith,  Lead.  Cas.  210.  Plaintiff, 
it  will  be  observed,  was  lawfully  using  the 
way  for  purposes  of  passage,  so  that  there 
was  no  question  of  his  being  within  the 
class  of  persons  for  whose  safety  the  de- 
fendant was  bound  to  be  careful.  The  dis- 
tinction between  such  a  case  and  one  when 
the  injured  party  is  making  use  of  defend- 
ant's private  property  for  his  own  purposes 
is  entirely  clear. 

It  is  safe  to  say,  therefore,  that,  so  far  as 
Lynch  v.  Nurdin  is  relied  upon  in  support 
of  the  present  action,  it  has  been  distinctly 
discountenanced,  if  not  necessarily  over- 
ruled, by  the  later  English  decisions.  It  is 
true,  it  was  relied  upon  by  our  supreme 
court  in  Danbeck  v.  New  Jersey  Traction 
Co.  57  N.  J.  L.  463,  31  Atl.  1038.  But  that 
was  the  case  of  a  child  injured  while  riding 
as  a  gratuitous  passenger  upon  a  railway 
car,  having  entered  it  upon  the  invitation  of 
the  conductor,  and  furnishes  no  support 
for  the  present  action. 

We  deem  it  unnecessary  to  rehearse  at 
length  the  decisions  cited  by  counsel  for  the 
plaintiff  from  the  courts  of  some  of  our  sis- 
tei  states,  affirming,  as  is  claimed,  the  gen- 
eral principle  upon  which  the  present  plain- 
tiff's right  of  action  is  based.  Many,  if 
not  most,  of  those  decisions  depend  funda- 
mentally upon  the  same  notion  that  in  many 
states  and  in  the  Supreme  Court  of  the 
United  States  has  been  given  effect  in  the 
so-called  turntable  cases,  which-  will  be 
found  collated  in  20  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  32.  That  is,  that  a  landowner 
who  maintains  upon  his  own  premises  for 
his  own  purposes  that  which  is  alluring  or 
tempting  to  little  children  is  held  to  a  duty 
of  exercising  care  with  respect  to  their 
safety,  in  anticipation  of  the  probability 
that  they  may  be  tempted  to  make  use  of 
bis  property  for  purposes  of  play.  This 
doctrine  has  been  repudiated  in  this  state 
by  the  cases  of  Turess  v.  New  York,  S.  £ 
W.  R.  Co.  61  N.  J.  L.  314,  40  Atl.  614,  de- 
cided by  the  supreme  court,  and  Delaware, 
L.  d  W.  R.  Co.  v.  Reich,  61  N.  J.  L.  635, 
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41  L.  R.  A.  831,  68  Am.  St.  Rep.  727,  40 
Atl.  682,  decided  by  this  court.  The  rule 
laid  down  in  these  cases  is,  as  we  think, 
wholly  inconsistent  with  the  asserted  lia- 
bility of  the  present  defendant.  That  rule 
draws  a  clear  distinction  between  tempta- 
tion and  invitation,  and  is  to  the  effect 
that  those  who  enter  upon  ^private  property 
for  their  own  purposes  without  invitation, 
but  as  trespassers  or  licensees,  do  so  at 
their  own  peril,  so  far  as  any  right  on 
their  part  to  call  for  active  care  on  the 
part  of  the  property  owner  for  their  welfare 
is  concerned,  and  that,  although  the  injured 
party  be  an  infant  of  tender  years,  and  for 
that  reason  less  able  to  care  for  its  own 
safety,  and  more  susceptible  to  the  attrac- 
tions that  private  property  affords  for  pur- 
poses of  play,  this  circumstance  does  not 
create  a  duty  where  none  otherwise  would 
exist.  It  is  true  that  in  our  turntable  cases 
the  attractive  objects  were  not  within  the 
limits  of  the  public  highway;  but  it  is  like- 
wise true  that  in  the  present  case,  as  al- 
ready pointed  out,  while  the  building  ma- 
terials were  within  the  street,  they  were 
deposited  there  as  private  property  for  law- 
ful purposes  by  the  defendant,  in  the  exer- 
cise of  the  landowner's  rights  in  that  be- 
half. And,  although  the  representatives  of 
the  public  might  complain  of  th3  occupancy 
of  a  portion  of  the  street  by  building  ma- 
terials, if  unreasonably  prolonged,  or  if  the 
materials  were  insecurely  placed;  and  al- 
though anyone  lawfully  using  the  street  as 
such  might  have  an  action  if  specially  in- 
jured by  collision  with  the  materials,  or 
by  their  fall  if  they  were  negligently  left 
in  an  insecure  position, — we  cannot  see  that 
these  circumstances  confer  rights  upon  one 
who  is  using  the  building  materials  as  the 
injured  child  in  the  present  case  was  doing. 
We  hold,  therefore,  that  the  rulings  and 
instructions  of  the  learned  trial  justice 
above  referred  to  were  erroneous.  The  judg- 
ment under  review  should  be  reversed,  and 
a  venire  de  novo  awarded. 

Garrison,  J.,  concurring: 

From  the  testimony  the  jury  could  find 
that  the  plaintiff's  infant  daughter  was 
sitting  on  one  end  of  one  of  the  girders,  and 
aiding  in  imparting  to  it  the  movement 
that  is  described  as  "titter-totter,"  and  that 
the  movement  so  imparted  caused  the 
fall  of  the  girder  by  which  the  infant  was 
injured. 

The  jury  was  instructed  that  "the  inquiry 
must  be,  Were  these  girders  at  the  time  of 
the  accident  in  such  condition  that  they 
would  tempt  little  children  to  use  them  for 
play,  .  .  .  and,  if  they  did  so  use  them, 
would  endanger  them?     If  they  did  so  tempt 
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and  endanger  the  children,  then  they  were 
not  proper  to  be  left  in  the  condition  they 
were  on  the  street." 

I  think  that  this  instruction,  under  which 
there  could  be  a  recovery  for  injuries  from 
the  fall  of  a  girder,  resulting  from  a  motion 
imparted  to  it  by  the  infant,  under  the  cir- 
<jumstances  above  detailed,  was  erroneous, 
and  for  this  reason  vote  to  reverse  the  judg- 
ment of  the  supreme  court. 

This  conclusion  does  not  in  any  wise  rest 
upon  the  negligence  of  the  infant,  or  upon 
her  assumption  of  obvious  danger,  or  upon 
the  idea  that  she  was  a  trespasser,  or  that 
she  had  no  right  to  play  while  upon  the 
highway;  nor  does  it  derive  any  support 
from  the  notion  that  the  owner  of  the  fee 
in  a  street  may,  by  depositing  building  ma- 
terial thereon,  invoke  the  doctrine  of  tres- 
pass, as  to  persons  using  such  part  of  the 
street  without  injury  to  the  property  so  de- 
posited. 

My  concurrence  in  the  result  reached  by 
this  court  rests  solely  upon  the  consideration 
that  the  accident  the  jury  may  have  found 
in  the  present  case  involves  no  negligence 
on  the  part  of  the  defendant,  whose  duty, 
under  its  qualified  right  to  deposit  its  gir- 
ders in  the  street,  was  to  see  that  they  did 
not  render  the  street  less  safe,  not  that  tbey 
should  prove  innocuous  as  playthings. 

Fort,  J.,  dissenting  (filed  July  27,  1005) : 
I  am  unable  to  agree  with  the  result 
reached  by  the  majority  of  the  court  in  this 
•case.  It  may  be  conceded  that  the  abutting 
owner,  whose  land  abuts  upon  a  public 
highway,  if  no  other  fact  appears,  owns  to 
the  middle  of  the  street.  But  such  owner- 
ship is,  of  course,  subject  to  public  user, 
and  the  public  rights  are,  as  I  think,  ex- 
clusive of  any  right  of  the  abutting  owner 
in  the  highway  which  is  inconsistent  with 
the  public  right.  All  parts  of  the  street, 
from  side  to  side  and  end  to  end,  are  for  the 
public  use  in  appropriate  and  proper  meth- 
ods, and  not  for  permanent  private  use.  A 
temporary  use  may,  of  course,  often  be 
made  of  the  street,  although  it  is  not  of 
a  public  nature,  as  for  loading,  unloading 
goods,  and  the  like.  Elliott,  Roads  & 
Streets,  pp.  17,  18;  People  v.  Cunningham, 
1  Denio,  524,  43  Am.  Dec.  700,  note;  Earl, 
J.,  in  OalUinan  v.  Oilman,  107.  N.  Y.  360, 
14  N.  E.  264,  note  to  1  Am.  St.  Rep.  pp. 
$40-844;  North  Manheim  Twp.  v.  Arnold. 
119  Pa.  380,  4  Am.  St.  Rep.  650,  note  653, 
13  Atl.  444.  An  abutting  owner  has  no 
right  to  put  upon  the  street,  except  for 
temporary  purposes,  any  article,  dangerous, 
or  which  may  become  dangerous,  to  an 
adult  or  child  using  the  street  in  any  way 
that  the  person  placing  it  there  should  rea- 
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sonably  anticipate  such  adult  or  child 
would  use  it.  This  includes,  as  I  think,  a 
child  at  play. 

In  the  case  before  us,  the  child  who  was 
injured  was  but  five  years  of  age,  and  hence 
was  not  chargeable  with  contributory  neg- 
ligence. The  defendant  had  stored,  as  I 
think,  upon  the  street,  a  lot  of  iron  girders. 
They  had  been  there  for  upwards  of  three 
weeks.  The  injured  child  was  resting  upon 
the  girders  when  one  of  them  fell,  and  the 
injuries  sued  for  were  the  result.  At  the 
trial,  Mr.  Justice  Dixon  stated  in  his  charge 
what  I  think  is  the  true  rule  in  the  given 
condition.  He  said:  "As  I  have  said,  if  a 
person  places  his  goods  upon  the  street  in 
a  proper  condition,  and  exercises  reasonable 
care  to  see  that  they  are  kept  in  that  or 
some  other  proper  condition,  he  is  not  blam- 
able.  But,  if  he  has  not  exercised  reason- 
able care,  if  he  has  not  had  some  super- 
vision over  them,  and  they  have  got  out 
of  condition,  and  been  out  of  condition  suffi- 
ciently long  that  he  would  have  been  ap- 
prised of  their  improper  condition  if  he  had 
exercised  reasonable  care,  then  ne  is  blam- 
able.  So  you  see  it  is  not  only  a  question 
of  their  condition  at  the  moment  of  the  ac- 
cident, but  of  their  condition  for  some  time 
previous."  Then,  after  quoting  from  the 
testimony,  he  proceeds  as  follows:  "You 
see  the  inquiry  now  is  whether  the  person 
chargeable  with  the  supervision  of  those 
girders  exercised  reasonable  care  and  super- 
vision over  them.  If  he  did,  and  that  con- 
dition which  was  dangerous  occurred,  say, 
ten  minutes  before  the  accident,  that  per- 
son would  not  be  responsible;  but,  if  the 
dangerous  condition  extended  back  for  sev- 
eral dnys  or  weeks  before  the  accident,  then 
the  question  comes  to  you,  Did  the  person 
in  charge  exercise  reasonable  care  and  super- 
vision, and  would  he  have  discovered  the 
dangerous  condition  with  such  care  and 
supervision?  The  plaintiff  claims  that  such 
nare  and  supervision  were  not  exercised. 
The  plaintiff  must  make  that  out  to  your 
satisfaction,  and,  if  she  does  so  by  a  pre- 
ponderance of  the  evidence,  she  has  made 
out  another  element  of  her  case."  This 
statement  left  it  to  the  jury,  as  I  read  it, 
to  determine  whether  or  not  the  defendant, 
in  leaving  the  girders  upon  the  street  for 
a  long  period  of  time  (which  he  did,  stor- 
ing them  there  in  fact),  had  been  negligent 
in  the  care  of  them  while  thus  left,  and 
whether  that  neglect  had  resulted  in  the 
injury  to  the  child.  Unless  it  can  be  said 
that  a  child  of  tender  years  has  no  right 
upon  the  public  highway  for  any  other  pur- 
pose than  the  mere  passage  and  repassage 
thereon,  and  that  such  a  child  is  a  wrong- 
doer if  he  stop  to  rest  upon  girders  left 
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upon  the  highway,  as  in  the  case  before  us, 
then  I  am  unable  to  see  why  it  was  not  a 
question  for  the  jury  whether  the  plaintiff 
was,  or  was  not,  entitled  to  recover. 

An  examination  of  the  authorities,  both 
in  this  country  and  in  England,  as  it  seems 
to  me,  clearly  sustains  the  right  of  action  in 
the  plaintiff  in  this  case.  In  order  to  sus- 
tain this  action,  it  has  been  found  necessary 
to  attempt  to  overthrow  the  case  of  Lynch  v. 
Nurdin,  decided  by  the  court  of  Queen's  bench 
in  1841,  and  cited  in  the  majority  opinion. 
This  case  has  never  been  repudiated  by  any 
court  in  this  state,  nor  do  I  think  it  has 
been,  even  inferentially,  by  any  court  in 
England.  It  is  unnecessary  to  review  the 
eases  in  England  which  are  in  principle 
similar  to  Lynch  v.  Nurdin,  further  than 
has  been  done  by  Mr.  Justice  Pitney  in  his 
opinion  in  this  case;  but  I  am  convinced 
that  a  careful  review  of  the  cases  which  he 
cites  as  sustaining  the  contention  that 
Lynch  v.  Nurdin  has  been  distinguished,  if 
not  overthrown,  by  the  English  courts,  will 
show  no  such  result,  but  that  Lynch-  v. 
Nurdin  is  still  recognized  by  all  the  text 
writers,  and  is  not  inconsistent  with  the 
decision  in  any  of  the  cases  cited  from  the 
English  courts.  I  think  the  true  rule  in 
this  class  of  case  is  this:  The  line  of  lia- 
bility lies  in  the  affirmative  or  negative 
answer  to  this  question:  "Was  the  thing 
which  did  the  injury,  at  the  time  it  did  it, 
rightfully  or  wrongfully  upon  the  high- 
way?" If  rightfully,  then,  if  there  for  a 
temporary  purpose,  no  liability;  but  if 
there,  stored  for  a  time,  and  hence  wrong- 
fully there,  then  liability;  if  injury  result 
from  a  negligent  act  of  the  owner,  and  in 
such  case  any  act  resulting  in  injury,  which 
the  owner  should  have  reasonably  antici- 
pated would  happen,  and  which  has  hap- 
pened, may  constitute  negligence.  McDon- 
ald v.  Snelling,  14  Allen,  290,  295,  92  Am. 
Dec.  768;  Dixon  v.  Bell,  5  Maule  &  S.  198; 
Wright  v.  Maiden  &  M.  R.  Co.  4  Allen,  283. 
For  cases  in  point,  decided  in  other  states, 
the  following  references  are  made:  Kunz 
v.  Troy,  104  N.  Y.  344,  58  Am.  Rep.  608, 
10  N.  E.  442;  Donoho  v.  Vulcan  Iron  Works, 
7  Mo.  App.  447;  Chicago  v.  Keefe,  114  111. 
222,  55  Am.  Rep.  860,  2  N.  E.  267 ;  McOarry 
v.  Loomis,  63  N.  Y.  108,  20  Am.  Rep,  510; 
District  of  Columbia  v.  Boswell,  6  App. 
D.  C.  420;  Gibson  v.  Huntington,  38  W.  Va. 
177,  22  L.  R.  A.  561,  45  Am.  St.  Rep.  853, 
18  S.  E.  447;  Straub  v.  St.  Louis,  175  Mo. 
413,  75  S.  W.  100. 

If  I  were  unwilling  to  enforce  the  rule 
which  I  have  stated  as  between  an  adull 
and  an  abutting  proprietor  storing  ar- 
ticles upon  the  sidewalk  or  street,  I  should 
still  feel  clear,  in  the  case  of  a  non  sui  juris 
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child,  that  the  rule  stated  by  the  trial  jus- 
tice in  this  case  was  applicable.  Chief  Jus- 
tice Beasley,  in  Danbeck  v.  New  Jersey 
Traction  Co.  57  N.  J.  L.  463,  31  Atl.  1038, 
was  correct  when  he  stated:  "Very  few  of 
the  rules  that  regulate  the  conduct  of  a  man 
with  his  fellow  could  be  applied  with  the 
least  show  of  reason  to  ins  intercourse  with 
children.  It  is  the  legal  duty  of  everyone 
dealing  with  a  child  to  protect  it  against 
its  own  indiscretion."  And  in  this  opinion 
the  distinguished  chief  justice  quotes 
Lynch  v.  Nurdin  with  approval.  I  think 
that  an  abutting  owner,  placing  materials 
upon  the  public  highway  in  front  of  his 
premises,  is  bound  to  anticipate  the  possible 
use  which  a  child  may  make  of  them  in 
its  innocency,  and  in  accordance  with  the 
instincts  and  impulses  naturally  incident  to 
child  life,  and  that  a  duty  is  cast  upon 
such  abutting  owner  to  exercise  reasonable 
care  and  caution  with  respect  to  the  proba- 
ble conduct  of  such  a  non  sui  juris  person. 
Powers  v.  Barlow,  53  Mich.  507,  51  Am. 
Rep.  154,  19  N.  W.  257  (Cooley,  Ch.  J.) ; 
Rachmel  v.  Clark,  205  Pa.  314,  62  L.  R.  A. 
959,  54  Atl.  1027.  This  rule  is  not  in  con- 
flict with  the  rule  declared  in  the  turntable 
cases:  Delaware,  L.  &  W.  R.  Co.  v.  Reich, 
61  N.  J.  L.  635,  41  L.  R.  A.  831,  68  Am.  St. 
Rep.  727,  40  Atl.  682.  The  conclusion  in 
those  cases,  as  I  understand  them,  is  ex- 
pressly upon  the  ground  that  the  turntables 
were  upon  private  property,  and  that  the 
plaintiff  was  a  trespasser  when  injured.  I 
am  unable  to  conceive  how  a  child  resting 
upon  the  public  highway,  as  the  plaintiff 
was  in  this  case,  or  even  if  in  play,  can  in 
any  sense  be  deemed  a  trespasser.  The 
child,  I  think,  was  where  the  defendant 
should  have  reasonably  anticipated  that  she 
might  come. 

Judge  Bogert  requests  me  to  say  that  he 
concurs  in  this  dissent. 


CIGAR      MAKERS'       INTERNATIONAL 

UNION  OF  AMERICA. 
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William  H.  GOLDBERG,  Plff.  in  Err. 
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*1.  The  10th  section  of  the  act  respect- 
ins;  labels,  trademarks,  etc.,  passed 
March  15,1898,  (P.  L.  p.  83),  Is  unconstitu- 

•Headnotes  by  Dixon,  J. 


Note. — As  to  validity  of  statute  providing 
penalty  for  breach  of  contract,  see.  In  this 
series,  Union  Cent.  L.  Ins.  Co.  ▼.  Chownlng,  24 
L.  R.  A.  504. 

As  to  validity  of  statute  allowing  recovery  of 
penalty  against  county  for  death  by  lynching, 
see  Champaign  County  v.  Church,  48  L.  ft.  A. 
738. 
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tlonal,  in  that  it  purports  to  empower  the  , 
party  Injured  by  a  violation  of  the  statute  to 
fix,  within  the  limits  prescribed,  the  amount 
of  the  penalty  which,  In  addition  to  full 
compensation  for  the  injury  suffered,  shall 
be  exacted  from  the  offender  for  the  use  and 
benefit  of  the  Injured  party.  Such  a  *pro- 
ceeding  would  deprive  the  offender  of  his 
property  without  due  process  of  law. 
3.  "Dae  process  of  law,"  with  respect 
to  the  Imposition  of  legal  penalties, 
requires  that  the  legislative  body  should  pre- 
scribe  the  amount  of  the  penalty,  or  some 
definite  standard  for  fixing  the  amount,  or 
else  that  the  amount  should  be  determined  in 
a  Judicial  proceeding  instituted  against  the 
offender. 

(Jane  19,  1905.) 

ERROR  to  the  Supreme  Court  to  review 
a  judgment  affirming  a  judgment  of  the 
Second  District  Court  of  the  City  of  New- 
ark in  favor  of  plaintiff  in  an  action 
brought  to  recover  the  statutory  penalty 
for  the  wrongful  use  of  a  trademark.  Re- 
versed. 

The  facte  are  stated  in  the  opinion. 

Mr.  Henry  Meahn,  with  Messrs.  Halm 
&  HaluL,  for  plaintiff  in  error: 

The  police  power  in  its  broadest  accepta- 
tion means  the  general  power  of  a  govern- 
ment to  preserve  and  promote  the  public 
welfare  by  prohibiting  all  things  hurtful 
to  the  comfort,  safety,  and  welfare  of  soci- 
ety, and  establishing  such  rules  and  regu- 
lations for  the  conduct  of  all  persons  and 
the  use  and  management  of  all  property  as 
may  be  conducive  to  the  public  interest. 

22  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  915. 

The  police  power  has  its  limitations,  and 
whether  exerted  within  those  limitations  is 
necessarily  a  judicial  question,  as  is  also 
what  are  the  subjects  of  its  exercise. 

22  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  935; 
State  v.  Namias,  49  La.  Ann.  618,  62  Am. 
St.  Rep.  657,  21  So.  852;  Ritchie  v.  People, 
155  111.  98,  29  L.  R.  A.  79,  46  Am.  St.  Rep. 
315,  40  N.  E.  454;  Crawford  v.  Topeka,  51 
Kan.  756,  20  L.  R.  A.  602,  37  Am.  St.  Rep. 
323,  33  Pac.  476;  State  v.  Chicago,  M.  &  St. 
P.  R.  Co.  68  Minn.  381,  38  L.  R.  A.  672,  64 
Am.  St.  Rep.  482,  71  N.  W.  400;  State  v. 
Moore,  113  N.  C.  697,  22  L.  R.  A.  472,  18 
S.  E.  342;  Yates  v.  Milwaukee,  10  Wall. 
497,  19  L.  ed.  984;  Re  Jacobs,  98  N.  Y.  98, 
50  Am.  Rep.  636. 

In  order  that  a  statute  or  ordinance  may 
be  sustained  as  an  exercise  of  the  police 
power,  the  courts  must  be  able  to  see  (1) 
that  the  enactment  .has  for  its  object  the 
prevention  of  some  offense  or  manifest  evil, 
or  the  preservation  of  the  public  health, 
safety,  morals,  or  general  welfare,  and  (2) 
that  there  is  some  clear,  real,  and  substan- 
tial connection  between  the  assumed  pur- 
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pose  of  the  enactment  and  the  actual  pro- 
visions thereof,  and  that  the  latter  do  in 
some  plain,  appreciable,  and  appropriate 
manner  tend  towards  the  accomplishment 
of  the  object  for. which  the  power  is  exer- 
cised. 

22  Am.  &  Eng.  Enc.  Law,  p.  938; 
Lippman  v.  People,  175  111.  101,  51  N.  E. 
872. 

The  defendant  in  error  had  a  perfect 
remedy  under  the  common  law  for  the  vio- 
lation of  its  right  to  its  trademark  or  label. 

Trade-Mark  Cases,  100  U.  S.  82,  25  L.  ed. 
550. 

The  public  has  no  rights  under  this  act. 

Colon  v.  IAsk,  153  N.  Y.  188,  60  Am.  St. 
Rep.  009,  47  N.  E.  302;  People  v.  Arens- 
berg,  103  N.  Y.  399,  57  Am.  Rep.  741,  8  N. 
E.  736. 

ThiB  power  can  be  exercised  only  to  pro- 
mote the  public  good,  and  is  always  sub- 
ject to  judicial  scrutiny. 

Forster  v.  Scott,  136  N.  Y.  577,  18  L.  R. 
A.  543,  32  N.  E.  970;  Health  Department 
v.  Trinity  Church,  145  N.  Y.  32,  27  L.  R. 
A.  710,  45  Am.  St.  Rep.  579,  39  N.  E.  833. 

No  man  incurs  a  penalty  unless  the  act 
which  subjects  him  to  it  is  clearly  within 
both  the  spirit  and  letter  of  the  statute. 

Moet  v.  Cotmton,  10  L.  T.  N.  S.  395; 
Black,  Constr.  A  Interpretation  of  Laws,  p. 
52;  Selleck  v.  Selleck,  19  Conn.  501;  Hall 
v.  Adams,  1  Aik.  (Vt.)  166;  Cordon  v. 
Farquhar,  Peck  (Tenn.)  155;.  Jersey  Co. 
v.  Davison,  29  N.  J.  L.  415. 

Mr.  J.  A.  Beeeher,  for  defendant  in 
error: 

The  act  is  not  in  conflict  with  the  Con- 
stitution of  this  state  or  of  the  United 
Slates. 

Schmalz  v.  Wooley,  57  N.  J.  Eq.  303,  43 
L.  R.  A.  86,  73  Am.  St.  Rep.  637,  41  Atl. 
939;  Gottlob  v.  Schmidt,  66  N.  J.  L.  180,  48 
Atl.  588;  Cigar  Makers9  International 
Union  v.  Goldberg,  70  N.  J.  L.  488,  57  Atl. 
141 ;  State,  Waterbury,  Prosecutor,  r.  New- 
ton, 50  N.  J.  L.  534,  2  Inters  Com.  Rep. 
63,  14  Atl.  604. 

The  legislature  has  plenary  power  of  leg- 
islation, and  may  pass  any  law  not  for- 
bidden by  the  Constitution  of  the  state  or 
of  the  United  States. 

Lewis's  Sutherland,  Stat.  Constr.  S  2,  p. 
1,  §§  81-85,  pp.  132-138;  Cooley,  Const. 
Lim.  7th  ed.  pp.  87,  230,  231,  233,  236; 
Black,  Constr.  &  Interpretation  of  Laws;  % 
43  and  note  20,  p.  93,  §  49  p.  106;  Presser 
v.  Illinois,  116  U.  S.  252,  256,  29  L.  ed. 
615,  617,  6  Sup.  Ct.  Rep.  580;  Moore  v. 
State.  43  N.  J.  L.  203,  39  Am.  Rep.  558; 
McOowan  v.  Metropolitan  L.  Ins.  Co.  60 
N.  J.  L.  198,  38  Atl.  671;  Bennet  v.  Bennet, 
13  N.  J.  Eq.  114;  State,  Fish,  Prosecutor, 
v.  Branin,  23  N.  J.  L.  484. 
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The  legislature  in  this  particular  case, 
in  respect  to  the  subject-matter  of  the  act, 
the  manner  in  which  its  object  is  to  be 
accomplished,  and  the  mode  of  enacting  it, 
has  kept  within  the  constitutional  limits, 
and  observed  the  constitutional  conditions. 

Cooley,  Const.  Lim.  7th  ed.  pp.  267,  540, 
800. 

The  power  of  the  legislative  department 
to  ptiss  laws  imposing  penalties  of  this  na- 
ture is  as  old  as  British  civilization. 

United  States  v.  Harris,  1  Abb.  (U.  S.) 
110,  Fed.  Cas.  No.  15,312;  Schmala  v. 
Wooley,  57  N.  J.  Eq.  303,  43  L.  R.  A.  86. 
73  Am.  St.  Rep.  037,  41  Atl.  030;  Gottlob  v. 
Schmidt,  GG  N.  J.  L.  180,  48  Atl.  588;  Cigar 
Makers'  International  Union  v.  Goldberg, 
70  N.  J.  L.  488,  67  Atl.  141. 

This  right  to  tho  penalty  recovered  by  an 
individual  is  strongly  protected  by  the 
courts. 

State  em  ret.  Clay  County  v.  Wabash,  St. 
L.  <6  P.  R.  Co.  80  Mo.  502,  1  S.  W.  130; 
United  States  v.  Qriswold,  30  Fed.  702; 
United  States  v.  Simms,  1  Crnnch,  252, 
254,  258,  2  L.  ed.  08-100;  Coming  v. 
McCul  lough,  1  N.  Y.  47,  40  Am.  Dec.  287 ; 
People  v.  Stevens,  13  Wend.  341;  Brant  v. 
Louisiana  State  Bank,  8  Mart.  (La.)  310, 
United  States  v.  Bougher,  G  McLean,  277, 
Fed.  Cas.  No.  14,027;  Lewis's  Sutherland, 
Stat.  Constr.  p.  1282,  §  705 ;  Southern  Exp. 
Co.  v.  Com.  02  Va.  50,  41  L.  R.  A.  430, 
22  S.  E.  800;  State  v.  Indiana  &  I.  S.  R. 
Co.  133  Ind.  G9,  18  L.  R.  A.  502,  32  N.  E. 
817. 

The  act  provides  a  legal  method  of  pro- 
cedure for  recovering  a  penalty  lawfully 
given  to  the  plaintiffs  by  the  statutory  and 
common-law  action  of  debt,  and  that  is 
and  always  has  been  within  the  power  of 
the  legislature. 

Stearns  v.  United  States,  2  Paine,  300. 
Fed.  Cas.  No.  13,341 ;  Lanoaster  v.  Richard- 
son, 4  Lans.  13G;  Campbell  v.  Board  of 
Pharmacy,  45  N.  J.  L.  241,  Alfirmed  in  47 
N.  J.  L.  347 ;  Gottlob  v.  Schmidt,  GG  N.  J. 
L.  180,  48  Atl.  688;  Ordway  v.  Central  Nat. 
Bank,  47  Md.  217,  28  Am.  Rep.  455; 
Lewis's  Sutherland,  Stat.  Constr.  I  532,  p. 
038;  Ott  v.  Jordan,  116  Pa.  218,  0  Atl.  321 ; 
Southern  Exp.  Co.  v.  Com.  02  Va.  60,  41  L. 
R.  A.  436,  22  S.  E.  800;  Mitchell  v.  State,  12 
Neb.  538,  11  N.  W.  848;  Confrey  v.  Stark, 
73  Til.  187. 

The  disposition  of  the  penalty  is  no  con- 
cern of  the  defendant,  and  he  has  no  stand- 
ing to  challenge  the  power  of  the  legis- 
lature to  direct  whether  it  shall  go  to  the 
plaintifTs  or  elsewhere. 

State  v.  Smith,  64  Me.  423;  Indianapo- 
lis &  St.  L.  R.  Co.  v.  People,  01  111.  452: 
United  States  v.  Griswold,  24  Fed.  301,  30 
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Fed.  7G2;  Dunlap  v.  McKee,  25  Pa,  84; 
Merchants'  Bank  v.  Bliss,  35  N.  Y.  412; 
Thompson  v.  Howe,  46  Barb.  287;  United 
States  v.  Bougher,  6  McLean,  277,  Fed.  Cas. 
No.  14,027;  Fruchey  v.  Eagleson,  15  Ind. 
App.  88,  43  N.  E.  140;  New  York  County 
Medical  Asso.  v.  New  York,  32  Misc.  116, 
G5  N.  Y.  Supp.  531;  Jones  v.  Rochester 
Gas  rf  Electric  Co.  7  App.  Div.  474,  30  N. 
Y.  Supp.  1110;  Blum  v.  Widdicomb,  00  Fed. 
220;  Phillips  v.  Bevans,  23  N.  J.  L.  373; 
State,  Hershoff,  Prosecutor,  v.  Beverly,  45 
N.  J.  L.  288;  Missouri  P.  R.  Co.  v.  Humes, 
115  U.  S.  512,  29  L.  ed.  463,  0  Sup.  Ct.  Rep. 
110. 

The  section  in  question  is  valid  as  a  con- 
stitutional exercise  by  the  legislature  of  the 
police  power  of  the  state  to  prevent  the 
sale  of  goods  bearing  counterfeit  labels. 

Cooley,  Const.  Lim.  7th  ed.  pp.  00,  68, 
511,  547,  540,  830,  833;  Central  R.  Co  ▼. 
Green,  80  Pa,  427,  27  Am.  Rep.  718;  Hill 
v.  Williams,  14  Serg.  &  R.  287;  State  v. 
Chapman,  00  N.  J.  L.  404,  55  Atl.  04,  Af- 
firmed in  70  N.  J.  L.  330,  57  Atl.  1133; 
State,  Shivers,  Prosecutor,  ▼.  Newton,  45 
N.  J.  L.  400;  Newark  &  S.  0.  Horse  Car  R. 
Co.  v.  Hunt,  50  N.  J.  L.  308,  12  Atl.  007; 
State,  Waterbury,  Prosecutor,  v.  Newton, 
50  N.  J.  L.  534,  2  Inters  Com.  Rep.  63,  14 
Atl.  604 ;  State,  Bayles,  Prosecutor,  v.  New- 
ton, 50  N.  J.  L.  540,  18  Atl,  77. 

Section  10  of  the  said  act  does  not  violate 
"that  provision  in  the  Federal  Constitution 
which  forbids  any  state  to  deprive  any  per- 
son of  property  without  due  process  of 
law." 

That  provision  of  the  14th  Amendment 
"secures  in  each  state  to  the  citizens  of  all 
other  states  the  right  to  remove  to  and 
carry  on  business  therein,  the  right  by  the 
usual  modes  to  acquire  and  hold  property, 
and  to  protect  and  defend  the  same  in  law. 
.  .  .  The  same  security  which  one  citi- 
zen may  demand,  all  others  are  entitled  to." 

Cooley,  Const.  Lim.  7th  ed.  p.  567,  and 
notes;  Kennard  v.  Louisiana,  02  U.  S.  480, 
23  L.  ed.  478;.  Re  Ah  Fong,  3  Sawy.  144, 
Fed.  Cas.  No.  102;  Wurts  v.  Hoagland,  114 
U.  S.  600,  20  L.  ed.  229,  5  Sup.  Ct.  Rep. 
1086;  Stale  v.  Chapman,  69  N.  J.  L.  464, 
55  Atl.  04,  Affirmed  in  70  N.  J.  L.  330,  67 
All.  1133;  Dent  v.  West  Virginia,  120  U. 
S.  114,  32  L.  ed.  023,  0  Sup.  Ct.  Rep.  231; 
Nashville,  C.  <£  St.  L.  R.  Co.  v.  Alabama, 
128  U.  S.  96,  32  L.  ed.  352,  2  Inters.  Com. 
Rep.  238.  9  Sup.  Ct.  Rep.  28;  Missouri  P. 
R.  Co.  v.  Mackey,  127  U.  S.  205,  32  L.  ed. 
107,  8  Sup.  Ct.  Rep.  1101;  Minneapolis  d 
St.  L.  R.  Co.  v.  Herrick,  127  U.  S.  210, 
32  L.  ed.  100,  8  Sup.  Ct.  Rep.  1170;  Mis- 
souri P.  R.  Co.  v.  Humes,  115  U.  S.  612,  29 
L.  ed.  403,  G  Sup.  Ct.  Rep.  110;  Richmond, 
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F.  d  P.  R.  Co.  v.  Richmond,  06  U.  S.  521, 

24  L.  ed.  734;  Soon  Hing  v.  Crowley,  113  U. 
S.  703,  28  L.  ed.  1145,  5  Sup.  Ct.  Rep.  730. 

Appropriate  regulation  of  the  use  of 
property  is  not  taking  property  within  the 
meaning  of  the  constitutional  prohibition. 

Richmond,  F.  d  P.  R.  Co.  v.  Richmond, 
96  U.  S.  521,  24  L.  ed.  734  j  Barbier  v. 
Connolly,  113  U.  S.  27,  28  L.  ed.  923,  5  Sup. 
Ct.  Rep.  357;  Soon  Hivg  v.  Crowley,  113 
U.  S.  703,  28  L.  ed.  1145,  5  Sup.  Ct.  Rep. 
730;  Dent  v.  West  Virginia,  129  U.  S.  114, 
32  L.  ed.  623,  9  Sup.  Ct.  Rep.  231;  Missouri 
t.  Lewis  {Bowman  v.  Lewis)  101  U.  S.  22, 

25  L.  ed.  980;  Kentucky  Railroad  Tax 
Cases,  115  U.  S.  321,  29  L.  ed.  414,  6  Sup. 
Ct  Rep.  57;  II ayes  v.  Missouri,  120  U.  S. 
68,  30  L.  ed.  578,  7  Sup.  Ct  Rep.  350; 
Powell  v.  Pennsylvania,  127  TJ.  S.  678,  32 
L.  ed.  253,  8  Sup.  Ct.  Rep.  992,  1257 ;  Penn- 
sylvania Co.  v.  State,  142  Ind.  428,  41  N. 
E.  937. 

Dixon,  J.,  delivered  the  opinion  of  the 
court: 

By  an  act  passed  March  15,  1898  (P.  L. 
p.  83),  it  is  made  lawful  for  any  organi- 
zation of  persons  to  register  in  the  office  of 
the  secretary  of  state  a  label  to  designate 
the  wares  upon  which  the  work  of  any  of 
its  members  has  been  expended,  and  it  is 
made  unlawful  for  any  person  other  than 
the  members  to  use  such  label,  or  any  coun- 
terfeit or  imitation  of  the  same.  The  act 
further  provides  (§9)  that,  if  unlawful  use 
of  the  label  be  made,  the  organization  may, 
in  the  court  of  chancery,  have  such  use  en- 
joined, and  recover  all  damages  resulting 
therefrom,  together  with  all  costs  and  ex- 
penses incurred  by  the  complainant  in  such 
proceeding,  and  (110)  may,  in  addition,  in 
an  action  of  debt  brought  in  any  court  of 
law  having  civil  jurisdiction,  recover  from 
the  person  offending  a  penalty  of  not  less 
than  $200  nor  more  than  $500,  for  the  use 
and  benefit  of  the  organization.  The  pres- 
ent action  was  instituted  by  an  unincorpo- 
rated organization  to  recover  a  penalty  of 
$200  by  virtue  of  said  10th  section,  and  at 
the  trial  in  the  district  court  of  Newark 
the  defendant  moved  for  a  nonsuit,  on  the 
ground  that  the  enactment  was  unconsti- 
tutional. The  plaintiff,  however,  had  judg- 
ment, which  on  appeal  was  affirmed  in  the 
supreme  court,  and  it  is  now  before  this 
court  by  writ  of  error. 

In  Oottlob  v.  Schmidt,  66  N.  J.  L.  180, 
48  Atl.  588,  the  supreme  court  rightly  held 
that,  as  the  penalty  is  to  be  sued  for  in  an 
action  of  debt,  the  amount  to  be  recovered 
must  be  determined,  within  the  limits  pre- 
scribed, by  the  plaintiff  before  the  suit  is 
brought.  The  question  presented,  there- 
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fore,  is  whether  the  legislature  could  and 
did  constitutionally  confer  on  the  plaintiff 
the  power  of  fixing,  within  limits  de- 
fined, the  penalty  to  be  exacted  for  its  own 
use.  By  the  express  terms  of  the  statute 
the  penalty  is  to  be  recovered  in  addition 
to  the  damages,  costs,  and  expenses  neces- 
sary' to  give  full  compensation  to  the  plain- 
tiff for  the  injury  suffered  through  the  un- 
lawful use  of  the  label.  Enactments  of 
this  nature  go,  in  my  opinion,  to  the  very 
verge  of  the  sphere  protected  from  legisla- 
tive interference  by  the  principle,  implied 
in  the  Constitution,  that  the  private  prop- 
erty of  one  person  shall  not  be  taken  for 
the  private  use  of  another.  But,  under  the 
authority  of  decided  cases,  it  must  be  con- 
ceded that  the  legislature  is  not  prohibited 
from  enacting  that  the  penalties  imposed 
for  public  offenses,  which  work  special  in- 
jury to  individuals,  shall  be  recovered  for 
the  benefit  of  those  individuals,  although 
they  exceed  compensation  for  the  injury 
sustained.  A  controlling  authority  on  this 
subject  is  Missouri  P.  R.  Co.  v.  Humes,  115 
U.  S.  512,  29  L.  ed.  463,  6  Sup.  Ct.  Rep. 
110,  where  the  Federal  Supreme  Court  held 
that  a  state  statute,  which  gave  to  the  in- 
jured party  double  damages  for  the  loss  of 
cattle,  did  not  violate  the  constitutional 
interdict  against  depriving  persons  of  prop- 
erty without  due  process  of  law.  The  right 
to  punitive  damages  in  certain  cases  and 
the  rights  of  informers  under  penal  stat- 
utes rest  upon  a  similar  doctrine,  which  ap- 
pears to  be  that  the  government  need  not 
take  to  itself  for  public  use  that  which  for 
public  reasons  it  authorizes  to  be  exacted 
from  offenders  against  common  or  statu- 
tory law. 

But  an  examination  of  the  cases  discloses 
that,  inasmuch  as  the  penalty,  when  not 
required  to  compensate  the  injured  party, 
must  necessarily  proceed  on  public  consid- 
erations, the  amount  of  the  penalty  is  al- 
ways ascertained  by  some  public  agency. 
Thus,  in  the  case  of  exemplary  damages 
and  under  many  penal  statutes  and  ordi- 
nances, a  judicial  tribunal  fixes  the 
amount.  In  other  statutes  the  legislative 
body  prescribes  either  the  absolute  sum  or 
a  standard  for  ascertaining  the  sum  pro- 
portioned to  the  wrong  done.  But  in  the 
fnBe  now  before  us  none  of  these  just  limita- 
tions is  observed.  The  legislature  has  at- 
tempted to  devolve  upon  the  private  party 
the  duty  or  power  of  weighing  the  public 
considerations  on  which  the  penalty  should 
be  measured.  It  has  said,  in  effect:  "We 
do  not  know  what  penalty  will  be  appro- 
priate to  prevent  or  to  punish  violations  of 
this  statute.  We  perceive  that  less  than 
$200  would  be  inadequate,  and  more  than 
$500  would  be  excessive;   but  beyond  this 
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we  cannot  decide,  nor  are  we  willing  to  sub- 
mit the  matter  to  some  other  public  and 
impartial  tribunal.  We  leave  it  to  the  de- 
termination of  the  party  to  be  benefited 
thereby."  Such  a  course  seems  to  us  un- 
constitutional. The  fixing  of  the  precise 
legal  penalty  to  be  imposed  must  be  essen- 
tially either  a  legislative  function,  in  which 
only  general  considerations  can  have  weight, 
or  a  judicial  function,  in  which  general  con- 
siderations may  be  modified  by  special  cir- 
cumstances. As  a  legislative  function,  the 
power  has  been  partly  exercised  in  the  stat- 
ute, which  under  constitutional  regulation 
must  precede  the  commission  of  offenses. 
There  remained,  to  complete  the  object  of 
government,  only  the  judicial  function. 
The  power  to  discharge  that  function  could 
not  be  conferred  upon  anybody,  without 
making  provision  for  a  hearing  of  the  party 
concerned  before  the  penalty  to  be  borne 
by  him  was  determined,  and,  even  with 
that  provision,  it  could  not  be  conferred  up- 
on the  party  for  whose  benefit  the  penalty 
was  to  be  enacted.  Manifestly  it  was  not 
delegated  by  the  present  enactment.  A 
man  cannot  be  regarded  as  disharging  a 
judicial  function  when  he  reaches  a  deter- 
mination in  his  own  interest,  without  hear- 
ing his  adversnry. 

No  judicial  authority  has  been  found 
sanctioning  a  statute  like  that  now  in  ques- 
tion. The  case  of  Piper  v.  Chappell,  14 
Mees.  &  W.  624,  has  been  referred  to  as 
tending  in  that  direction.  There  the 
Plumbers'  Company  of  London,  under  its 
ancient  charter,  made  a  by-law  prescribing 
certain  duties  to  its  members,  and  declar- 


ing that  for  any  violation  a  penalty  should 
be  incurred  of  £5,  or  less,  at  the  discretion 
of  the  master  and  wardens  of  the  company, 
but  not  less  than  40s.  This  form  of  pre- 
scribing the  penalty  was  held  by  the  court 
of  exchequer  to  be  reasonable,  upon  the 
ground,  as  I  read  the  case,  that  by  the  char- 
ter the  company  had  over  its  members  both 
legislative  authority,  "to  make  reasonable 
ordinances  and  provide  penalties,"  and  Ju- 
dicial authority,  "to  hold  a  court  or  con- 
vocation to  determine  respecting  the  vio- 
lation of  ordinances."  Under  the  legisla- 
tive authority  it  enacted  the  by-law  and 
penalty,  and  under  the  judicial  authority 
it  adjusted  the  penalty  to  the  particular 
case.  The  power  of  the  British  Parliament 
to  lodge  such  authority  in  the  company  was 
not  questioned,  and  is,  I  suppose,  unques- 
tionable; but,  without  adverting  to  the 
limitations  of  legislative  power  in  this 
country,  the  delegation  to  a  corporation  of 
authority  over  its  own  members  is  totally 
different  from  the  delegation  of  like  au- 
thority to  private  persons,  to  be  exercised 
over  individuals  in  the  community  at  large. 

Our  conclusion  is  that,  under  this  10th 
section,  the  powers  of  government  have  not 
been,  and  cannot  be,  fully  exercised  for  the 
imposition  of  penalties  upon  offenders 
against  the  statute;  in  other  words,  that 
the  exaction  of  penalties  in  accordance 
with  its  provisions  would  be  the  taking  of 
property  without  due  process  of  law,  and 
consequently  those  provisions  are  invalid. 

The  judgment  under  review  should  be  re- 
versed. 


NORTH   CAROLINA  SUPREME   COURT. 


WARDENS  &  VESTRY  OF   ST.  JAMES' 

PARISH 

v. 

Thomas  P.  BAGLEY,  Appt. 

(188  N.  C.  884.) 

1.  No  trust  Is  created  by  a  conveyance 
of  property     to     a     religious  society 

notwithstanding  a  recital  that  It  is  for  the 
purpose  of  aiding  In  the  establishment  of  a 
home  for  Indigent  widows  and  orphans,  or 
in  the  promotion  of  any  other  charitable  or 
religious  objects,  where  no  trust  Is  expressed, 
and  the  habendum  clause  vests  the  property 
absolutely  in  the  society. 

2.  In    deter  mining;    whether    or    not    a 
trnnt  has  been  created  by  a   conveyance 


Note. — As  to  creation  of  trust  by  precatory 
words,  or  suggestion,  or  advice,  see  Williams  v. 
Baptist  Church,  54  L.  R.  A.  427,  and  cases  re- 
ferred to  in  note. 
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of  property  to  a  religions  society,  the  same 
rules  will  be  applied  as  are  applicable  In  the 
construction  of  wills. 

8.  The  real  test  In  determining  wheth- 
er or  not  a  trust  has  been  created  In 
the  conveyance  of  property  to  a  religions 
society  by  an  Instrument  containing  sugges- 
tions as  to  the  manner  of  its  use  Is  whether 
the  language  Is  imperative,  or  leaves  the  use 
and  disposition  of  the  property  to  the  dis- 
cretion of  the  donee. 

4.  The  conrt  should  not  refuse  to  de- 
cide a  controversy  properly  presented 
to  It  because  of  failure  to  make  parties  to  the 
action  some  persons  having  an  Interest  In  the 
subject-matter  of  the  controversy. 

(Clark,  Oh.  J.,  dissents.) 
(May  16,  1005.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  New  Hanover 
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County  in  plaintiff's  favor  in  a  controversy, 
without  action,  submitted  for  the  purpose 
of  determining  plaintiff's  right  to  convey 
property  which  it  had  contracted  to  sell 
to  defendant.    Affirmed. 

Statement  by  Connor,  J: 

This    is   a   controversy,   without   action, 
under  §  567  of  the  Code.     The  plaintiff  is 
a  corporation— wardens  and  vestry  of  St. 
James'  Parish — organized  and  existing  under 
the  laws  of  North  Carolina,  with  full  power 
to  take,  hold,  and  dispose  of  real  and  per- 
sonal property.     On  the  20th  March,  1867, 
Dr.  A.  J.  De  Rosset  and  wife  executed  and 
delivered  to  the  plaintiff  a  deed  in  words 
and    figures   as   follows:     "This    indenture 
made    this    twenty-ninth    day    of    March 
in  the   Year  of  Our  Lord  One  Thousand 
Eight  Hundred  and  sixty-seven,  between  A  r- 
mand  J.  De  Rosset  and  Eliza  J.,  his  wife, 
of  the  City  of  Wilmington,  State  of  North 
Carolina,  of  the  first  part  and  The  Vestry 
and  Wardens  of  St.  James'  Church,  in  the 
Town  of  Wilmington,  of  the  second  part: 
Witnesseth,  that  the   said  parties  of  the 
first  part  for  the  purpose  of  aiding  in  the 
establishment  of  a  Home  for  Indigent  Wid- 
ows or  Orphans,  or  in  the   promotion  of 
any  other  charitable  or  religious  objects  to 
which    the   property    hereinafter    conveyed 
may  be  appropriated  by  the  said  parties  of 
the  second  part  and  in  further  consideration 
of  One  Dollar  to  whom  in  hand  paid  by  the 
parties  of  the  second  part,  the  receipt  where- 
of is  hereby  acknowledged,   have  granted, 
bargained,  and  sold,  and  do  by  these  pres- 
ents grant,  bargain,  and  sell,  to  the  said 
parties  of  the  second  part,  their  successors 
and  assigns,  all  those  lots  or  parcels  of  land 
situate  in  the  City  of  Wilmington  aforesaid 
between  Orange  and  Ann  Streets  and  Eighth 
and  Ninth  Streets,  being  the  whole  of  block 
133,  according  to  the  plan  of  the  town  of 
Wilmington,  surveyed  and  prepared  by  L. 
C.  Turner  in  1856,  together  with  all  and 
singular  the  improvements,  privileges,  and 
appurtenances  to  the  same  belonging  or  in 
any   way   appertaining.    To   have    and   to 
hold  the  said  described  lots  or  parcels  of 
land  to  the  said  parties  of  the  second  part 
and  their  successors  and  assigns  forever.    In 
witness  whereof  the  said  parties  of  the  first 
part  have  hereunto  set  their  hands  and  seals 
the    day   and   year   above    written."    Said 
deed  was  duly  proved  and  recorded  on  May 
10,  1867,  in  the  office  of  the  register  of  deeds 
of  New  Hanover  County.    It  being  suggest- 
ed that  the  probate  was  informal,  it  was 
again  submitted  to  probate  on  March  10, 
1895,  and  again  recorded  in  said  county. 
Upon  the  execution  of  said  deed,  plaintiff 
corporation  took  possession  of  the  said  prop- 
erty, and  used  it  for  a  considerable  time 
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for  charitable  purposes,  having  thereon  a 
building  which  was   used  as  a   home   for 
elderly  women ;  and  a  school  was  conduct- 
ed in  connection  therewith  until  the  5th  of 
April,   1896,  when  the  buildings  were  de- 
stroyed by  fire  and  the  plaintiff  was  unable 
to  replace  them.    For  the  last  several  years 
it  has  been  inconvenient  and  impracticable 
for  the  plaintiff  to  use  it  for  any  purpose. 
The  land  is  now  vacant,  unused,  and  of 
little  value  to  plaintiff.    Since  the  execu- 
tion of  said  deed  the  plaintiff  has  had  con- 
tinuous, open,  actual,  and  adverse  posses- 
sion of  the  said  land,  claiming  it  as  its  own, 
against  all  parties.    Some  years  ago,  and 
subsequent  to  the  burning  of  the  buildings 
situated  on  said  land,  some  question  was 
made   as   to   whether   the   plaintiff   had   a 
title   in   fee  absolute,  with   the   power  to 
dispose   of   the    property,   or   any   portion 
thereof.     The  matter  being  brought  to  the 
attention  of  Dr.  De  Rosset,  the  grantor  of 
said  deed,  he  wrote  to  the  Rev.  Dr.  Strange, 
the  rector  of  the  parish,  a  letter,  a  portion 
of  which  is  as  follows :    "Wilmington,  N.  C, 
March  22,  1895.     ...     As  the  donor  of 
the  property  'St.  James  Home,'  I  have  noth- 
ing to  say  except  that  it  is  absolutely  the 
property  of  the  vestry,  and  may  be  disposed 
of  as  they  think  proper,  without  regard  to 
any  trust,  real  or  implied,  which  anyone 
may  think  is  binding  upon  the  vestry  in 
considering  the  propriety  or  advisability  of 
alienating  the  whole  or  any  part  of  it." 
At  a  meeting  of  the  wardens  and  vestry  of 
St.    James'    Parish    held    on    the    14th    of 
March,  1905,  the  following  resolution  was 
passed :   "Resolved  that  the  sale  of  the  prop- 
erty lying  between  Orange  and  Ann  Streets 
and  8th  and  9th  streets,  it  being  known  as 
Block  133,  according  to  the  plan  of  the  city 
of  Wilmington,  to  Thomas  P.  Bagley,  for 
the  sum  of  $12,000  be  confirmed,  and  it  is 
ordered  that  the  deed  for  said  property  be 
made;    that  the  corporate  seal  be  attached 
thereto  by  Thomas  D.  Meares,  Senior  War- 
den, and  that  the  said  deed  be  signed  by 
Thomas  D.  Meares,  Senior  Warden,  J.  Vic- 
tor Grainger,  Junior  Warden,  and  Wm.  L. 
De    Rosset,    member    of    the    corporation." 
The  wardens  and  vestry  of  St.  James'  Parish, 
the  plaintiff,  have  constituted  and  estab- 
lished a  trust  fund,  of  which  the  proceeds 
of  the  sale  of  the  aforesaid  property  is  to 
constitute   a   large   portion,   for   charitable 
and  religious  objects,  in  connection  with  St. 
James'  Parish,  and  at  a  meeting  held  on  the 
9th  March  passed  the  following  resolution: 
"Moved  by  Mr.  Calder  that  the  net  proceeds, 
together  with  the  amount  now  standing  to 
the  credit  of  'St.  James'  Home  Fund,'  be 
placed  to  a  fund  to  be  designated  as  the 
'Armand    J.    De    Rosset    Memorial    Fund' 
which,  with   the  income  derived  from   the 
11 
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same,  is  to  be  used  for  the  promotion  of 
charitable  and  religious  objects.  Carried." 
It  is  further  agreed  between  the  parties 
hereto  that  if  the  plaintiff  has  and  can  con- 
vey to  the  defendant  a  good  and  indefeasi- 
ble title,  free  from  all  trusts  and  equities, 
judgment  is  to  be  entered,  compelling  a 
specific  performance  of  the  contract  by  the 
defendant,  and  requiring  him  to  pay  the 
purchase  price,  upon  the  execution  by  the 
plaintiff  of  a  proper  deed  to  him,  and  for 
costs  of  the  action ;  but  if  the  plaintiff  holds 
the  property  in  trust,  and  cannot  convey 
a  good  title,  then  judgment  is  to  be  entered 
against  the  plaintiff  for  costs  of  the  action. 
Attached  to  the  facts  agreed  is  the  affidavit 
in  accordance  with  the  provisions  of  the 
Code. 

The  controversy  having  been  submitted  to 
Judge  Allen,  the  following  judgment  was 
rendered:  "It  is  adjudged  that  the  deed 
from  Dr.  A.  J.  De  Rosset  and  wife,  dated 
29th  day  of  March,  1867,  conveyed  to  the 
plaintiff  a  good  and  indefeasible  title  in  fee. 
free  from  all  trusts  and  equities,  and  the 
plaintiff  now  has  and  is  able  to  convey  an 
absolute  and  indefeasible  title  to  the  defend- 
ant for  the  following  described  property. 
.  .'  .  And  it  is  further  adjudged  that  the 
contract  of  purchase  of  said  property  by  the 
defendant  from  the  plaintiff  be  specifically 
performed,  and  that  the  plaintiff  tender  to 
the  defendant  a  good  and  sufficient  convey 
ance  in  fee  of  said  property.  And  it  is  fui 
ther  adjudged  that  the  defendant  pay  to  the 
plaintiff  or  its  attorneys  the  sum  of  $12,000 
with  interest  thereon  from  the  18th  day  of 
March,  1005,  the  purchase  money  named  in 
the  contract  herein  set  forth,  and  the  costs 
of  action."  From  this  judgment,  defendant 
appealed. 

Mr.  W.  B.  McKoy,  for  appellant: 
The  trustees  hold  for  the  specific  purpose 
of  aiding  in  the  establishment  of  a  home 
for  indigent  widows  or  orphans,  or  in  the 
promotion  of  any  other  charitable  or  reli- 
gious objects  to  which  the  property  herein- 
after conveyed  may  be  appropriated  by  the 
said  party  of  the  second  part. 

There  might  be  a  lapse  of  title  to  the 
grantor,  or  his  heirs  at  law,  or  devisee, 
in  the  event  of  failure  or  inability  of  the 
trustees  to  perform  the  trust. 

McKethan  v.  Ray,  71  N.  C.  165;  Black- 
well  v.  Blackwell,  124  N.  C.  269,  32  S.  E. 
676;  Keith  v.  Scales,  124  N.  C.  407,  32  S. 
E.  809;  Tilley  v.  Ellis,  119  N.  C.  233,  26 
S.  E.  29. 

Messrs.  Rountree  A  Carr,  for  appellee: 
The  fact  that  the  paper  is  drawn  care- 
fully and  by  a  skilled  lawyer,  and  no  "trust" 
is  expressly  declared,  is  very  strong  evi- 
dence that  none  was  intended. 
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The  conveyance  of  property  with  an  un- 
restricted right  of  disposition  conveys  the 
beneficial  interest. 

Ralston  v.  Telfair,  17  N.  C.  (2  Dev.  Eq.) 
255;  Clarke  v.  Leupp,  88  N.  Y.  228;  Brown 
v.  Carter,  111  N.  C.  183,  15  S.  E.  934; 
Gibbs  v.  Rumsey,  2  Ves.  &  B.  294. 

The  rule  that,  if  the  objects  are  too  in- 
definite, then  there  is  a  resulting  trust  to 
the  donor  or  his  heirs,  only  applies  where 
there  iB  a  clear  and  unmistakable  inten- 
tion to  create  a  trust;  as,  when  it  is  creat- 
ed in  express  words,  and  the  objects  of  the 
trust  are  too  indefinite,  then  the  trust  re- 
sults. 

Lewin,  Tr.  143. 

It  does  not  apply  when  the  trust  is  not 
clearly  created  in  the  first  instance. 

Ralston  v.  Telfair,  17  N.  C.  (2  Dev.  Eq.) 
255. 

Parol  evidence  cannot  add  to,  subtract 
from,  or  vary,  the  writing;  but  in  cases  of 
this  kind  parol  evidence  is  admissible  to  re- 
but the  presumed  intention,  because  it  does 
not  change  the  writing.  The  intention  is 
not  expressed,  it  is  merely  presumed. 

Perry,  Tr.  §  139;  Lewin,  Tr.  147,  149. 

Connor,  J.,  delivered  the  opinion  of 
the  court: 

There  can  be  no  doubt  that  the  grantee  is 
a  corporate  body,  with  capacity  to  take  and 
hold  the  legal  title,  for  purposes  consistent 
with  its  creation  and  existence,  of  the  land 
conveyed  by  Dr.  De  Rosset.  Code,  I  3005; 
Lord  v.  Bardie,  82  N.  C.  241,  33  Am.  Rep. 
882.  It  is  equally  clear  that  the  legal  title 
to  the  land  passed  to  and  vested  in  the 
plaintiff  corporation  by  virtue  of  the  deed 
of  March  29,  1867.  Whether  the  deed  oper- 
ates as  a  bargain  and  sale  sustained  by  a 
valuable  consideration  or  as  a  feoffment  by 
virtue  of  our  registration  laws  (Code,  $ 
1245),  it  is  effectual  to  pass  the  legal  title 
to  the  plaintiff.  Hogan  v.  8  tray  horn,  65  N. 
C.  279;  Ivey  v.  Cranberry,  66  N.  C.  223; 
Morris  v.  Pearson,  79  N.  C.  253,  28  Am. 
Rep.  315.  Certainly  there  is  nothing  in  the 
deed  to  indicate  a  purpose  on  the  part  of  the 
grantor  to  retain  any  right,  or  title,  or  in- 
terest in  or  control  over  the  land  or  the  uses 
to  which  it  should  be  put.  It  is  suggested 
that  the  language  expressing  the  purpose 
which  moved  the  grantor  to  convey  the  prop- 
erty should  be  interpreted  as  the  declara- 
tion of  a  trust  for  the  objects  referred  to  as 
appealing  to  his  generosity.  It  is  further 
suggested  that  these  purposes  are  so  indefi- 
nite that  they  are  incapable  of  enforcement, 
and  that  a  resulting  trust  is  raised,  whereby 
the  plaintiff  holds  the  legal  title  in  trust  for 
the  grantor  or  his  heirs.  The  successful 
maintenance  of  this  conclusion,  so  contrary 
to  the  benevolent  purpose  of  the  grantor, 
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is  dependent  upon  the  truth  of  the  proposi- 
tion that  a  trust  is  declared  and  impressed 
upon  the  legal  title.  It  must  be  conceded 
that  it  is  not  necessary  for  the  valid  decla- 
ration or  a  trust  that  any  peculiar  language 
be  used.  Bispham,  Eq.  71.  When  it  is 
doubtful  whether  language  in  the  grant 
operates  as  the  declaration  of  trust,  the 
court  will  examine  the  entire  deed,  the  re- 
lation of  the  parties,  etc.,  to  enable  it  to 
gather  the  intention  of  the  grantor.  "The 
effect  of  the  deed  must  depend  upon  the 
effect  of  the  language  used.  A  grantor  can 
impose  conditions,  and  can  make  the  title 
conveyed  dependent  upon  their  performance. 
But  if  he  does  not  make  any  condition,  but 
simply  expresses  the  motive  which  induces 
him  to  execute  the  deed,  the  legal  effect  of 
the  granting  words  cannot  be  controlled  by 
the  language  indicating  the  grantor's  mo- 
tive." 2  Devlin,  Deeds,  §  838;  Mauzy  v. 
llauzy,  70  Va.  537.  Formerly  the  rule  in 
England  was  that  whenever  property  was 
given,  coupled  with  expressions  of  request, 
hope,  desire,  or  recommendation  that  the 
person  to  whom  it  is  given  will  use  or  dis- 
pose of  the  same  for  the  benefit  of  another, 
the  donee  will  be  considered  a  trustee  for 
the  purpose  indicated  by  the  donor.  Such 
expressions  were  regarded  as  prima  facie 
imperative.  "But  within  the  last  few  years 
the  doctrine  has  changed,  and  the  English 
rule  now  is  that  precatory  words  are  not  to 
be  regarded  as  imperative  unless  it  is  plain 
from  the  context  that  the  testator  so  in- 
tended them.  Prima  facie,  a  mere  request, 
or  an  expression  of  hope  or  confidence  or  ex- 
pectation, does  not  import  a  command." 
Bispham,  Eq.  6th  ed.  p.  117.  Mr.  Pomerov 
says:  "Judges  have  for  some  time  past 
shown  a  decided  leaning  against  the  doc- 
trine of  precatory  trusts,  and  a  strong  tend- 
ency to  restrict  its  operation  within  rea- 
sonable and*  somewhat  narrow  bounds. 
Many  of  the  earlier  decisions  would  certain- 
ly not  be  followed  at  the  present  day.  The 
courts  of  this  country  have  generally  adopt- 
ed the  doctrine  substantially  as  settled  in 
England,  although  perhaps  with  some  cau- 
tion and  reserve,  and  they  all  exhibit  the 
modern  tendency  to  limit  rather  than  en- 
large its  scope.  .  .  .  Whether  or  not  a 
trust  has  been  created  in  any  particular 
case  is  entirely  a  question  of  interpretation 
and  construction.  The  intention  must  be 
sought  for,  not  only  in  the  precatory  words 
themselves,  but  also  in  the  terms  and  quali- 
fications of  the  gift,  the  powers  of  disposi- 
tion or  enjoyment  conferred  upon  the  first 
taker,  the  nature  of  the  property  the  de- 
scription of  the  supposed  beneficiaries, 
and  all  the  other  context."  2  Pom.  Eq. 
Jur.  55  1015,  1016.  In  Lambe  v.  Eames, 
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L.  R.  6  Ch.  597,  James,  L.  J.,  speaking  of  an 
attempt  to  impress  a  trust  upon  the  title  to 
property  given  by  a  man  to  his  wife,  said: 
'I  am  satisfied  that  no  such  trust  was  in- 
tended and  that  it  would  be  a  violation  of 
the  clearest  and  plainest  wishes  of  the  tes- 
tator if  we  decided  otherwise."  In  Jto 
Adams  (1884)  L.  R.  27  Ch.  Div.  304,  Cot- 
ton, L.  J.,  said:  "I  have  no  hesitation  in 
saving  myself  that  I  think  some  of  the  older 
authorities  went  a  great  deal  too  far  in 
holding  that  some  particular  words  appear- 
ing in  a  will  were  sufficient  to  create  a 
trust.  .  .  .  Having  regard  to  the  later 
decisions,  we  must  not  extend  the  old  cases 
in  any  way  or  rely  upon  the  mere  use  of  any 
particular  words,  but,  considering  all  the 
words  which  are  used,  we  have  to  see  what 
is  their  true  effect,  and  what  was  the  in- 
tention of  the  testator,  as  expressed  in  his 
will."  Lindley,  L.  J.,  in  the  same  case, 
said :  "1  am  very  glad  to  Bee  that  the  cur- 
rent is  changed,  and  that  beneficiaries  are 
not  to  be  made  trustees  unless  intended  to 
be  so  by  the  testator."  The  same  learned 
judge,  in  Re  Hamilton  [1805]  2  Ch.,  after 
reviewing  the  cases,  expressly  approved  what 
U  said  in  Re  Adams  (1884)  L.  R.  27  Ch. 
Div.  304,  and  says:  "I  say  in  this  case 
that  we  are  bound  to  see  that  the  beneficia- 
ries are  not  made  trustees  unless  intended 
to  be  made  so  by  the  testator.  .  .  . 
You  must  take  the  will  which  you  have  to 
construe,  and  see  what  it  means;  and,  if 
you  come  to  the  conclusion  that  no  trust 
was  intended,  you*  say  so,  although  previous 
judges  have  said  the  contrary  on  some  wills 
more  or  less  similar  to  the  one  which  you 
have  to  construe."  In  Hill  v.  Hill  [1807] 
1  Q.  B.  483,  the  authorities  are  again  re- 
viewed, and  those  cited  approved,  when 
Chitty,  L.  J.,  said:  "In  the  case  before  us 
the  term  'trust*  does  not  occur.  A  trust 
undoubtedly  may  be  created  by  any  apt 
words;  but  the  circumstance  that  the  well- 
understood  and  obvious  term  'trust'  is  not 
used  seems  to  me  to  be  worthy  of  some  con- 
sideration where  the  question  is  whether  a 
trust  is  or  is  not  intended  to  be  created. 
Now,  it  is  incumbent  on  those  who  claim 
that  there  is  a  trust,  whether  created  by 
precatory  words  or  otherwise,  to  point  out 
with  reasonable  certainty  who  are  the  ob- 
jects of  the  trust.  These  objects  must  be 
ascertained  from  the  words  used,  construed 
reasonably." 

We  have  cited  at  some  length  the  opinions 
of  the  learned  English  judges  to  show  the 
uniform  current  of  thought  upon  the  sub- 
ject. The  English  and  American  cases  are 
reviewed  by  Mr.  Justice  Matthews  in  Colton 
v.  Colton,  127  U.  S.  300,  32  L.  ed.  138,  8 
Sup.  Ct.  Rep.  1164,  in  which  he  adopts  the 
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rule  as  generally  followed  in  the  several 
states,  stated  by  Gray,  Oh.  J.,  in  Hess  v. 
Singler,  114  MasB.  56:  "It  is  a  settled 
doctrine  of  courts  of  chancery  that  a  devise 
or  bequest  to  one  person,  accompanied  by 
words  expressing  a  wish,  entreaty,  or  recom- 
mendation that  he  will  apply  it  to  the  bene- 
fit of  others,  may  be  held  to  create  a  trust,  if 
the  subject  and  the  objects  are  sufficiently 
certain.  Some  of  the  earlier  English  deci- 
sions had  a  tendency  to  give  to  this  doctrine 
the  weight  of  an  arbitrary  rule  of  construc- 
tion. But  by  the  later  cases  in  this  as  in 
all  other  questions  of  the  interpretation  of 
wills  the  intention  of  the  testator,  as  gath- 
ered from  the  whole  will,  controls  the 
court.  In  order  to  create  a  trust,  it  must 
appear  that  the  words  were  intended  by  the 
testator  to  be  imperative;  and,  when  prop- 
erty is  given  absolutely  and  without  restric- 
tion, a  trust  is  not  to  be  lightly  imposed, 
upon  mere  words  of  recommendation  and 
confidence,"  Bigelow,  Ch.  J.,  in  Warner  v. 
Bat e8,  98  Mass.  274,  says,  "that  to  create 
a  trust,  it  must  clearly  appear  that  the 
testator  intended  to  govern  and  control 
the  conduct  of  the  party  to  whom  the 
language  of  the  will  is  addressed,  and 
did  not  design  it  as  an  expression  or 
indication  of  that  which  the  testator  thought 
would  be  a  reasonable  exercise  of  a  discre- 
tion which  he  intended  to  repose  in  the  lega- 
tee or  devisee."  "The  question  in  all  cases 
is  whether  a  trust  was  or  was  not  intended 
to  be  created,  or,  in  other  words,  whether 
the  testator  designed  to -leave  the  applica- 
tion or  nonapplication  of. the  subject-matter 
of  the  bequest  to  the  disignated  object  en- 
tirely to  the  discretion  of  the  donee,  or 
whether  his  meaning  was  that  his  language 
should  be  deemed  imperative,  and  that  such 
discretion  should  be  excluded.  This  is 
usually  considered  by  the  best  authorities 
to  depend  upon  three  things:  First,  upon 
the  general  terms  of  the  will ;  second,  upon 
the  certainty  of  the  object,  and,  third,  upon 
the  certainty  of  the  subject.  .  .  .  The 
determination  of  the  question  whether  or 
not  discretion  has  been  excluded  often  de- 
pends upon  the  degree  of  certainty  with 
which  the  objects  of  the  supposed  bounty 
are  pointed  out.  If,  for  example,  a  gift  is 
bestowed,  coupled  with  a  suggestion  or  rec- 
ommendation that  it  be  applied  by  the  do- 
nee to  objects  which  are  vaguely  and  im- 
perfectly described,  this  vagueness  will  be 
regarded  by  the  court  as  tending  to  show 
that  the  application  or  nonapplication  of 
the  gift  was  to  be  left  to  the  option  of  the 
donee.  .  .  .  There  is,  however,  thia  dif- 
ference betwen  trusts  created  by  tech- 
nical words  and  those  raised  by  expres- 
sions of  recommendation  and  request.  In 
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the  former,  if  the  trust  fails  for  want 
of  certainty  in  the  objects,  the  trustee  will 
not  hold  beneficially,  but  there  will  be 
a  resulting  trust  in  favor  of  the  donor  of 
his  estate;  in  the  latter  this  uncertainty 
will  in  many  instances  take  away  entirely 
from  the  gift  its  fiduciary  character,  and 
cause  it  to  vest  beneficially  in  the  donee. 
In  one  case  a  trust  is  created,  but  fails  for 
want  of  certainty  in  its  objects;  in  the  other 
the  want  of  certainty  is  evidence  to  show- 
that  the  donor  had  never  intended  to  create 
a  trust."  Bispham,  Eq.  74,  76.  In  M  or  ice 
v.  Bishop  of  Durham,  10  Ves.  Jr.  530,  the 
Lord  Chancellor  said:  "If  neither  the  ob- 
jects nor  the  subject  are  certain,  then  the 
recommendation  or  request  does  not  create 
a  trust;  for,  of  necessity,  the  alleged  trustee 
is  to  execute  the  trust;  and,  the  property 
being  so  uncertain  and  indefinite,  it  may 
be  conceived  the  testator  meant  to  leave  it 
entirely  to  the  will  and  pleasure  of  the  lega- 
tee whether  he  would  take  upon  himself 
that  which  is  technically  called  a  trust." 
"It  seems  clear  that,  when  the  expression 
or  desire  in  the  will  is  ever  so  strong,  it 
will  not  be  construed  to  create  a  trust  for 
others,  when  the  will  contains  an  expression 
that  the  devisee  is  nevertheless  to  be  free  to 
act  in  his  own  discretion."  Redf.  Wills, 
418;  Giles  v.  Ansloto,  128  111.  187,  21  N.  E. 
225.  Prof.  Pomeroy  states  the  rule:  "In 
order  that  a  trust  may  arise  from  the  use 
of  precatory  words,  the  court  must  be  satis- 
fied from  the  words  themselves,  taken  in 
connection  with  all  the  other  terms  of  the 
disposition,  that  the  testator's  intention 
to  create  an  express  trust  was  as  full,  com- 
plete, settled,  and  sure  as  though  he  had 
given  the  property  to  hold  upon  a  trust  de- 
clared in  express  terms  in  the  ordinary  man- 
ner." Pom.  Eq.  Jur.  §  1016;  Stead  v.  Mel- 
lor,  L.  R.  5  Ch.  Div.  225;  Bryan  v.  Milby, 
6  Del.  Ch.  208,  13  L.  R.  A.  563,  24  Atl.  333 ; 
Harrison  v.  Harrison,  2  Gratt.  1,  44  Am. 
Dec.  365;  Post  v.  Moore,  181  N.  Y.  15,  73 
N.  E.  482.  We  have  given  the  question  a 
thorough  examination,  because  we  find  no 
case  in  our  Reports  in  which  it  has  been  dis- 
cussed, and  it  is  of  much  importance  to  the 
parties  in  this  action  that  our  opinion  be 
sustained  by  the  best-considered  modern  au- 
thorities. The  amount  to  be  paid  for  the 
property  is  considerable,  and  it  is  stated  in 
the  case  that  its  value  consists  in  the  fact 
that  it  may  be  divided  into  town  lots.  It 
would  be  unfortunate  if  any  cloud  shall  hang 
over  the  title  when  it  becomes  the  home 
of  persons  who  may  purchase  and  improve 
it.  With  the  aid  of  the  general  princi- 
ples which  we  find  uniformly  adopted  for 
ascertaining  the  intention  of  the  donor,  we 
entertain  no  doubt  that  it  was  the  intention 
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and  their  successors,  with  full  confidence 
that  they  would  use  it  or  dispose  of  it  and 
use  the  proceeds  for  the  benevolent  and 
pious  purposes  which  moved  him  to  make 
the  donation.  We  may  take  notice  of  the 
fact  that  Dr.  De  Rosset  was  a  gentleman  of 
more  than  ordinary  intelligence,  and  we 
may  see  from  the  language  used  that  he  was 
deeply  interested  in  the  welfare  of  the  par- 
ish, and  the  purpose  for  which  it  existed. 
He  evidently  knew  how  to  use  language  de- 
claring a  trust.  The  order  in  which  the 
language  expressing  his  motive  or  purpose 
in  making  the  deed  is  found — in  the  recital, 
rather  than  following  the  habendum, 
where  declarations  of  trust  are  almost  uni- 
formly found — indicates  that  it  was  his  pur- 
pose to  avoid  expressing  a  trust ;  preferring, 
rather,  to  leave  the  manner  of  disposing  and 
using  the  property  to  the  discretion  of  those 
in  whom  he  reposed  confidence.  We  also 
note  that  Mr.  Wright,  an  eminent  and 
learned  member  of  the  bar,  is  a  witness  to 
the  deed.  We  may  reasonably  infer  that 
he  either  wrote  or  was  consulted  in  regard 
to  the  deed.  The  fact  that  no  trust  is  de- 
clared is  convincing  proof,  in  the  light  of 
the  other  circumstances  stated,  that  none 
was  intended.  He  doubtless  knew  that  the 
property  was  of  value  in  "aid"  of  the  ob- 
jects in  which  he  felt  an  interest,  and  that 
the  extent  of  its  value  in  those  respects  de- 
pended largely  upon  giving  to  the  vestry 
and  wardens  an  unlimited  discretion.  The 
letter  to  Dr.  Strange  shows  his  deep  inter- 
est in  the  welfare  of  the  parish.  It  would 
be  doing  violence  to  all  rules  of  interpreta- 
tion to  find  in  the  language  used  an  inten- 
tion to  create  an  express  trust,  which  by 
reason  of  its  uncertainty  would  be  void, 
thereby  defeating  the  will  and  intention  of 
the  donor.  The  very  uncertainty  of  the 
terms  used,  which  it  is  said  furnishes  evi- 
dence of  a  purpose  not  to  create  a  trust, 
would  thus  be  relied  upon  to  destroy  the  pur- 
pose, and  place  the  donor  in  the  singular 
position  of  declaring  a  purpose,  and,  in  at- 
tempting to  effectuate  it,  destroying  the 
power  of  the  donee  to  do  so  by  creating  a 
resulting  trust  for  himself.  By  all  of  the 
canons  of  construction  and  the  rules  laid 
down  by  the  courts  for  ascertaining  the  in- 
tention of  the  donor,  we  are  brought  to  the 
conclusion  that  no  trust  is  created  by  the 
language  in  this  deed.  In  saying  that  no 
trust  is  created,  we,  of  course,  mean  no 
other  trust  than  is  imposed  upon  all  prop- 
erty held  by  the  trustees  or  official  body  rep- 
resenting a  religious  society,  pursuant  to 
the  provisions  of  I  3665  of  the  Code.  The 
plaintiff  held  the  property  for  the  use  of 
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of  the  church  organized  at  St.  James' 
Parish,  with  the  right  and  power  to  appro- 
priate it  to  such  uses  and  purposes  as  the 
said  congregation,  acting  through  its  organ- 
ized agencies,  may  direct.  There  is  no  sug- 
gestion that  the  disposition  of  the  property, 
or  the  use  to  which  the  proceeds  are  to  be 
put,  is  in  any  manner  inconsistent  with  the 
provisions  of  the  statute  or  the  wishes  of  the 
congregation.  On  the  contrary,  it  appears 
that  the  plaintiff  is  acting  in  strict  accord- 
ance with  the  wishes  of  the  donor  in  the 
establishment  of  a  trust  for  charitable  and 
religious  objects  in  connection  with  St. 
James'  Parish.  While  the  letter  of  Dr.  De 
Rosset  to  the  rector  of  the  parish  is  set  out 
in  the  case  agreed,  and  fully  sustains  the 
construction  which  we  have  given  the  deed, 
we  have  not  called  it  in  aid  of  our  conclusion. 
The  cases  which  we  have  found  in  our  inves- 
tigation generally  arose  upon  the  construc- 
tion of  wills.  We  see  no  reason  why,  in  the 
interpretation  of  language  in  a  deed,  the 
same  rules  of  construction  should  not  apply. 
We,  of  course,  recognize  the  fact  that  more 
latitude  is  taken  by  courts  in  construing 
wills  than  deeds,  but  in  both  the  purpose  is 
the  same, — to  ascertain  and  effectuate  the 
intention  of  the  testator.  While  the  lan- 
guage used  by  the  donor  is  not,  strictly 
speaking,  precatory,  but  rather  expressive  of 
motive,  the  same  interpretation  should  be 
given  it.  The  real  test  is  whether  the 
language  is  imperative,  or  leaves  the  use 
and  disposition  of  the  property  to  the  dis- 
cretion of  the  donee.  We  note,  also,  that 
the  heirs,  or,  if  he  left  a  will,  the  devisees, 
of  Dr.  De  Rosset,  are  not  parties  to  this  con- 
troversy. We  have  no  doubt  that  the 
plaintiff  and  defendant  may,  without  join- 
ing any  other  parties,  submit  the  contro- 
versy, by  complying  as  they  have  done  with 
the  provisions  of  the  Code,  and  that  they 
will  be  bound  by  the  judgment.  It  is  advis- 
able, however,  that  in  cases  involving  the 
title  to  real  property  all  persons  having,  or 
who  may  have,  an  interest  in  the  subject- 
matter,  be  brought  in,  so  that  the  title  may 
be  quieted.  We  may  not  refuse  to  decide  a 
controversy,  when  properly  presented,  be- 
cause of  the  failure  to  make  such  parties. 

We  conclude  that  the  judgment  of  his 
Honor  was  correct. 

We  have  refrained  from  discussing  the  ef- 
fect of  the  language  used  in  the  deed  which 
it  is  supposed  creates  an  express  trust,  or 
expressing  any  opinion  as  to  its  validity,  if 
construed  into  a  declaration  of  trust,  for 
the  manifest  reasons  set  forth  in  the  opin- 
ion. To  prevent  any  possible  misconception, 
we  desire  to  say  that  we  do  not  concur  in 
the  suggestion  that  the  language,  if  so  con- 
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s trued,  would  not  be  valid  as  the  declara* 
tion  of  an  enforceable  trust.  One  of  tbe 
elements  of  a  religious  or  charitable  trust  is 
its  uncertainty.  The  courts  have  endeav- 
ored to  sustain  and  give  effect  to  the  inten- 
tion of  the  donors  in  such  cases,  and 
prevent  a  failure  of  their  benevolent  pur- 
poses. The  case  of  Tilden  v.  Oreen,  130  N. 
Y.  29,  14  K  R.  A.  33,  27  Am.  St.  Rep.  487, 
28  N.  E.  880,  was  decided  by  a  divided 
court;  three  of  the  seven  judges  joining  in 
a  very  strong  dissenting  opinion.  The  opin- 
ion of  the  majority  has  been  criticised,  and 
the  legislature  of  New  York  has  since  passed 
a  statute  to  prevent  a  failure  of  a  trust  so 
declared.  We  simply  decide  that  there  is 
no  declaration  of  trust  in  the  deed  made  by 
Dr.  De  Rosset  to  the  plaintiff;  that  th" 
language  sought  to  be  construed  into  a 
trust  is  expressive  only  of  his  motive  and 
purpose  in  conveying  the  property  to  the 
plaintiff,  and,  in  our  opinion,  expressly  ex- 
cludes the  idea  of  attaching  a  trust  there- 
to. 

There  is  no  error. 

Walker,  J.,  did  not  sit. 

Clark,  Ch.  J.,  dissenting: 

The  defendant  declines  to  take  the  deed 
and  pay  $12,000  purchase  money,  alleging  a 
defect  of  power  in  the  plaintiff  to  execute  a 
good  title.  The  burden  is  on  the  plaintiff 
to  show  that  it  can,  and  it  is  not  relieved 
of  that  burden  because  this  is  a  "controversy 
submitted  without  action."  McKethan  v. 
Ray,  71  N.  C.  165. 

The  conveyance  from  the  late  Dr.  A.  J. 
De  Rosset  and  wife  to  the  plaintiff  states 
that  the  parties  of  the  first  part,  "for  the 
purpose  of  aiding  in  the  establishment  of  a 
Home  for  Indigent  Widows  and  Orphans,  or 
in  the  promotion  of  any  other  charitable  or 
religious  objects  to  which  the  property  here- 
inafter conveyed  may  be  appropriated, 
.  .  .  "  execute  the  conveyance  to  the 
trustees  of  St.  James'  Parish.  This  is  not 
the  expression  of  a  motive,  but  of  the  pur- 
poses— the  uses — to  which  the  property 
"may  be  appropriated,"  and,  besides,  is  not 
merely  a  specific  purpose,  but  a  considera- 
tion and  object  of  the  deed.  The  doctrine 
of  cy  pre*  does  not  prevail  in  this  state,  and 
the  trustees  must  carry  out  the  trust.  If 
they  do  not,  or  if  the  above  trust  "in  the 
promotion  of  any  other  charitable  or  reli- 
gious objects"  is  so  vague  and  uncertain 
that  a  court  cannot  decree  the  specific  per- 
formance of  such  trust,  then  there  is  a 
resulting  trust  in  favor  of  the  grantors,  or, 
since  they  are  dead,  in  favor  of  their  heirs 
at  law  or  devisees.  It  affirmatively  appears 
that  the  property  for  years  past  has  not 
been  used  for  a  "Home  for  Indigent  Widows 
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and  Orphans,"  and  the  proceeds  of  its  sale, 
if  collected,  are  to  be  used  "for  the  promo- 
tion of  charitable  and  religious  objects." 

The  heirs  at  law  or  devisees  of  the  gran- 
tors are  not  parties  to  this  proceeding,  and 
cannot  be  bound  by  any  decree  herein ;  and, 
as  the  defendant  contends  that  upon  the  rec- 
ord it  cannot  be  adjudged  that  the  plaintiffs 
can  make  him  an  indefeasible  title,  he  ought 
not  to  be  compelled  by  the  court  to  pay 
down  $12,000,  when,  if  the  defendant's  con- 
tention as  to  the  construction  is  correct, 
the  parties  entitled  to  the  property  are  not 
parties  to  this  action.  The  cause  should  be 
remanded,  that  proper  parties  may  be  made. 
The  defendant,  in  his  brief,  relies  upon  Mo- 
Kethan  v.  Ray,  71  N.  C.  165,  which  holds 
that  upon  a  case  agreed  the  court  is  not  au- 
thorized to  pass  upon  the  validity  of  a  title 
without  making  the  heirs  at  law  and  devi- 
sees parties  to  the  action,  and  that  an  ac- 
tion submitted  without  controversy  has  no 
other  or  further  effect  than  to  dispense  with 
summons  and  pleadings. 

Until  the  heirs  at  law  and  devisees  are 
made  parties,  it  can  serve  no  purpose  to 
discuss  the  language  of  this  deed.  In  Fin- 
layaon  v.  Kirby,  121  N.  C.  106,  28  S.  E. 
135,  this  court,  ex  mero  motu,  remanded  the 
case,  that  additional  parties  should  be 
made;  saying  that  it  would  be  useless  to 
pass  upon  the  matters  of  law  "until  all 
interested  persons  have  had  an  opportunity 
to  be  heard."  It,  however,  has  been  held 
in  many  cases  in  this  state,  some  of  which 
are  cited  in  Keith  v.  Scales,  124  N.  C.  (re- 
lied on  by  defendant)  at  pages  515,  516, 
32  S.  E.  800,  that  such  a  trust  as  is  here- 
in stated  is  void  for  uncertainty,  as  among 
others,  Holland  v.  Peck,  37  N.  C.  (2  Ired. 
Eq.)  255,  where  the  property  was  given  "to 
be  disposed  of  by  the  Conference,  .  .  . 
as 'they  shall  in  their  Godly  wisdom  judge 
will  be  most  exj>edient  or  beneficial  for  the 
increase  and  prosperity  of  the  Gospel." 
This  was  held  too  indefinite  to  be  executed. 
But  it  was  far  more  definite  than  the 
words  here  used,  "or  in  the  promotion  of 
any  charitable  or  religious  objects."  Be- 
sides other  cases  cited  in  Keith  v.  Scales, 
the  whole  matter  is  so  fully  and  thoroughly 
discussed  in  the  famous  Tilden  Will  Case 
(Tilden  v.  Orcen,  130  N.  Y.  29,  14  L.  R.  A. 
33,  27  Am.  St.  Rep.  487,  28  N.  K  880) 
that  it  is  unnecessary  now  to  cite  others, 
especially  as  our  decision  cannot  possibly 
guarantee  the  defendant  a  good  title,  in 
the  absence  of  all  the  parties  really  in  in- 
terest. The  defendant  is  not  seeking  pro- 
tection against  the  plaintiffs.  Their  deed 
would  be  an  estoppel  upon  them.  He  wishes 
a  decree  that  would  give  him  a  good  title 
against  the  heirs  at  law  and  devisees  of 
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their  grantor.  In  Tilden  v.  Green,  130  N. 
Y.  29,  14  L.  R.  A.  33,  27  Am.  St.  Rep.  487. 
28  N.  E.  880,  the  purpose  expressed  was 
that  if,  as  here,  the  first  purpose  named  was 
not  executed,  the  trustees  were  authorized 
to  apply  the  fund  'to  such  charitable  ed- 
ucational purposes"  as  they  might  deem 
"most  widely  and  substantially  beneficial 
to  mankind."  It  was  held  that  the  whole 
gift  was  uncertain  and  invalid  because  not 
enforceable  at  the  suit  of  any  beneficiary. 
This  cause  attracted  universal  attention 
from  the  profession  and  the  public,  being 
the  construction  of  the  will  of  Samuel  J. 
Tilden,  who  had  been  an  eminent  lawyer 
and  candidate  for  the  presidency;  the 
amount  involved  was  very  large;  the  de- 
cision was  by  one  of  the  most  eminent  courts 
in  the  country  (the  court  of  appeals  of 
New  York)  affirming  the  court  below;  and 
the  cause  was  argued  by  a  large  number  of 
the  leading  lawyers  of  the  Union, — among 
them,  James  G.  Carter,  Joseph  H.  Choate, 
Smith  M.  Weed,  Lyman  D.  Brewster,  and 
George  D.  Comstock.  Among  the  judges 
were  Rufus  W.  Peckham  (now  upon  the 
United  States  Supreme  Court)  and  Alton  B. 
Parker.  There  was  a  most  thorough  re- 
search and  discussion,  no  authority  or  ar- 
gument being  omitted  by  the  counsel  and 
the  court.  No  research  could  possibly  add 
to  the  light  thus  shed  upon  the  point  before 
us  by  the  discussion  and  decision  in  that 
case.  By  the  rulings  there  sustained  as 
settled  law,  the  deed  in  the  present  case 
is  necessarily  void,  because  "there  is  no 
beneficiary  who  by  suit  can  enforce  execution 
of  this  trust"  for  the  "promotion  of  any 
other  charitable  or  religious  objects."  In 
that  opinion  it  is  said  at  page  45  of  130 
N.  Y.,  page  38  of  14  L.  R.  A.,  page  490  of 
27  Am.  St.  Rep.,  page  882  of  28  N.  E.  "If 
there  is  a  single  postulate  of  the  common  law 
established  by  an  unbroken  line  of  de- 
cisions, it  is  that  a  trust  without  a  certain 
beneficiary  who  can  claim  its  enforcement 
is  void,  .  .  .  and  the  objection  is  not 
obviated  by  the  existence  of  a  power  in 
the  trustees  to  select  a  beneficiary  unless 
the  class  of  persons  in  whose  favor  the 
power  may  be  exercised  has  been  designa- 
ted by  the  testator  with  such  certainty  that 
the  court  can  ascertain  who  were  the  objects 
of  the  power.  The  equitable  rule  that  pre- 
vailed in  the  English  court  of  chancery, 
known  as  the  ey  prte  doctrine,  and  which 
was  applied  to  uphold  gifts  for  charitable 
purposes  when  no  beneficiary  was  named. 
has  jio  place  in  the  jurisprudence  of  this 
state."  And  the  same  is  true  in  North 
Carolina.  The  subsequent  letter  of  Dr.  De 
Rosset  as  to  the  legal  effect  of  his  deed  can 
have  no  effect.  Mr.  Tilden  would  likewise 
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have  said  his  gift  was  valid,  and  so  would 
any  other  grantor  whose  grant,  gift,  or  de- 
vise has  been  held  invalid  as  against  the 
above  well-settled  principles  and  policy  of 
the  law.  We  must  administer  the  law, 
and  not  our  desire  for  the  maintenance  of  a 
laudable,  but  defectively  expressed,  gift  or 
devise  for  "charitable  purposes."  Tilden  v. 
Green  is  very  generally  recognized  as  con- 
clusive authority,  and  is  so  cited  by  this 
court  in  Keith  v.  Scales,  124  N.  C.  515,  32 
S.  E.  800. 


ORION  KNITTING  MILLS 
v. 
UNITED  STATES  FTDELTTY  &  GUAR- 
ANTY COMPANY. 

(137  N.  C.  565.) 

Liability  upon  a  fidelity  bond  which 
innure*  ajrainat  loan  through  the 
fraud  or  dflnhonesty  of  an  asrent  can- 
not  be  extended  to  cover  failure  to  pay  for 
goods  purchased  by  a  factor  or  broker,  al- 
though the  application  and  letter  of  advice 
stated  that  applicant  .wished  the  bond  to 
cover  the  liability  of  one  who  was  engaged  tn 
an  agency  or  commission  business,  and  who 
desired  a  credit  with  applicant. 

(March  21,  1905.) 

CROSS- APPEALS  from  a  judgment  of 
the  Superior  Court  for  Lenoir  County 
in  favor  of  plaintiff  for  a  less  amount  than 
was  demanded  in  an  action  upon  a  fidel- 
ity bond;  the  defendant  appealing  from  so 
much  of  the  judgment  as  held  it  liable  for 
a  portion  of  the  claim;  and  plaintiff  ap- 
pealing from  so  much  as  rejected  a  por- 
tion.   Reversed  on  defendant's  appeal. 

Statement  by  Walker,  J.: 

Defendant's  Appeal. 

The  plaintiff  sues  to  recover  the  sum  of 
$353.18  for  goods  sold  and  delivered  to  one 
Leopold  Goorman,  the  payment  of  which  it 
alleges  was  guaranteed  by  the  defendant. 
The  facts  are  that  the  defendant  on  the  9th 
day  of  March,  1898,  by  what  is  called  in  the 
case  a  "temporary  bond,"  guaranteed  the 
fidelity  of  Goorman  in  the  sum  of  $1,000 
in  favor  of  the  plaintiff  from  the  2d  day 
of  March,  1898,  for  one  year"  subject  to 
all  the  covenants  and  conditions  set  forth 
and  expressed  in  the  bond  of  the  company  to 
be  issued  and  forwarded  from  the  home 
office  within  fifteen  days  from  said  date. 
Goorman  made  a  written  application  for 
the  permanent  bond,  in  which  he  represent- 
ed that  he  was  engaged  as  agent  in  the 
service  of  the  plaintiff,  and  had  been  since 
February  1,  1898,  and  agreed  to  indemnify 

Note. — As  to  waiver  of  mistake  In  Issuing 
policy  by  its  retention,  see  note  to  Bostwlck  v. 
Mutual  L.  Ins.  Co.  67  L.  B.  A.  705. 
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the  defendant  against  any  loss  it  might  sus- 
tain by  reason  of  its  guaranty  of  his  fidelity 
"in  his  present  or  any  other  position  in  the 
service"  of  the  plaintiff. 

The  plaintiff  in  writing  answered  cer- 
tain written  questions  sent  to  it  by  the  de- 
fendant, and,  among  others,  the  following: 

How  long  have  you  known  the  appli- 
cant, and  how  long  has  he  been  in  your 
employ?  A.  Only  recently,  and  we  know 
very  little  of  him. 

What  salary  will  he  receive? 

A.  None,  he  is  to  buy  goods  from  us  and 
for  stipulated  prices. 

If  his  duties  embrace  the  custody  of  cash, 
state  the  largest  amount  likely  to  be  in 
his  custody  at  any  one  time. 

A.  His  obligations  to  us  will  probably 
average  $500  to  $600,  not  exceeding  $1,000 
at  any  time. 

In  that  writing  it  was  recited  that  ap- 
plication for  "bond  of  security"  had  been 
made  for  Goorman,  who  is  in  the  plaintiff's 
service  at  Denver,  Colorado,  and  at  the  end 
was  the  signature  of  the  plaintiff,  under 
the  words  "Signature  of  Employer."  The 
paper  containing  the  questions  and  answers 
was  dated  March  15,  1898.  The  permanent 
bond  was  dated  March  7,  and  was  forwarded 
to  the  plaintiff  March  17,  1808.  It  recites 
the  fact  that  Goorman  had  been  appointed 
agent  in  the  service  of  the  plaintiff,  and 
describes  the  relation  between  them  as  that 
of  employer  and  employee,  and  also  recites 
that  the  plaintiff  had  made  "a  statement 
in  writing  relative  to  the  duties  and  re- 
sponsibilities of  Goorman,  and  the  checks 
to  be  used  upon  him  as  employee  in  said 
position."  The  defendant  then  agrees,  "in 
consideration  of  the  premium  and  the  fore- 
going statements  of  the  said  employer,  that, 
subject  to  the  conditions  precedent  ex- 
pressed in  the  bond,  it  will  make  good  and 
reimburse  to  the  plaintiff  all  and  any  pecun- 
iary loss  it  may  sustain  in  the  form  of 
money,  securities,  or  other  personal  prop- 
erty in  the  possession  of  the  employee 
(Goorman),  or  for  the  possession  of  which 
he  is  responsible,  by  any  act  of  fraud  or 
dishonesty  on  his  part  in  connection  with 
the  duties  of  the  office  or  position"  in  said 
bond  mentioned.  The  written  statement  of 
the  plaintiff  dated  March  15,  1898,  was 
inclosed  to  the  defendant  in  a  letter  of  the 
same  date,  in  which  the  plaintiff  stated  that 
Goorman  was  not  employed  by  them  at  all., 
but  buying  outright  such  goods  as  they 
shipped  to  him.  It  is  further  stated  in  the 
letter  that  the  plaintiff  never  had  any  busi- 
ness dealings  with  him  before,  and  did  not 
know  him ;  that  he  is  engaged  in  an  agency 
and  commission  business  in  Denver,  and  had 
applied  to  the  plaintiff  for  a  credit  of 
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$500  or  $600,  and  offered  to  give  a  good 
bond  to  secure  the  same.  The  plaintiff  in 
this  letter  then  adds:  "He  is  associated  in 
business  now  with  Mr.  Lewis  Pel  ton,  Den- 
ver, Colorado,  who  has  been  representing 
us  in  that  market  for  quite  a  little  while." 
The  foregoing  are  the  material  facts 
taken  from  the  report  of  the  referee,  to 
whom  the  case  had  been  referred,  and  the 
exhibits.  The  referee  reported  the  facts 
and  his  conclusions  of  law,  and  found  that 
the  plaintiff  is  entitled  to  recover  of  the 
defendant  the  amount  of  the  debt  due  by 
Goorman.  The  defendant  excepted  to  the 
finding,  the  judge  overruled  the  exception 
and  affirmed  the  report,  giving  judgment 
for  the  amount  of  the  debt  and  the  costs 
against  defendant,  who  again  excepted  and 
appealed. 

Mr.  N.  J.  Rouse,  for  plaintiff: 

The  letter  and  statement  and  the  bond 
are  to  be  construed  together,  and,  when 
so  construed  together,  they  constitute  the 
agreements  between  the  parties. 

Hunter  v.  Scott,  108  N.  C.  213,  12  S.  E. 
1027;  Brunhild  v.  Freeman,  77  N.  C.  128; 
Pendleton  v.  Jones,  82  N.  C.  249;  Spen- 
cer v.  Fortescue,  112  N.  C.  268,  16  S.  E. 
898. 

The  defendant  had  information,  clealr 
and  explicit,  that  plaintiff  expected  it  to 
guarantee  the  payment  of  purchases  by 
Goorman,  and,  by  sending  the  bond  on  re- 
ceipt of  the  letter  and  statement,  it  acted  in 
such  a  way  as  to'  create  the  reasonable 
belief  on  the  plaintiff's  part  that  it  would 
do  so,  and  thereby  induced  the  plaintiff 
to  part  with  its  goods;  and  the  defendant  is 
liable  to  the  plaintiff. 

Bailey  v.  Rutjes,  86  N.  C.  517. 

Whether  the  defendant  intended  to  guar- 
antee the  payment  of  the  debt  is  immate- 
rial. The  legal  intention  is  deducible  only 
from  the  writings.  Not  the  undisclosed 
intention  of  either  party  gives  meaning 
to  a  contract,  but  its  obligatory  effect  is 
determined  by  the  law,  and  it  is  not  depen- 
dent upon  the  uncertain  notions  of  either. 

Brunhild  v.  Freeman,  77  N.  C.  128; 
Pendleton  v.  Jones,  82  N.  C.  249;  King  v. 
Phillips,  94  N.  C.  555. 

The  defendant  does  not  complain  of  dis- 
advantage from  lack  of  notice.  It  has  not 
returned,  or  offered  to  return,  the  pre- 
mium paid,  but,  while  retaining  the  pre- 
mium, denies  liability  upon  the  ground  that 
it  has  entered  into  no  contract.  Denial 
of  liability  upon  that  ground  is  a  waiver 
of  notice  and  other  defenses  which  defend- 
ant would  assert  in  this  action. 

German  Ins.  Co.  v.  Gray,  43  Kan.  497, 
8  L.  R.  A.  70,  19  Am.  St.  Rep.  150,  23  Pac. 
637 ;  Ermentrout  v.  Girard  F.  d  M.  Ins.  Go. 
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63  Minn.  305,  30  L.  R.  A.  346,  56  Am.  St. 
Rep.  485,  65  N.  W.  635 ;  Willis  v.  Oermania 
d  H.  F.  Ins.  Co.  79  N.  C.  285;  Collins  v. 
Farmville  Ins.  d  Bkg.   Co.  79   N.  C.   279, 

28  Am.  Rep.  322 ;  Orubbs  v.  Worth  Carolina 
Home  Ins  Co.  108  N.  C.  477,  23  Am.  St. 
Rep.  62,  13  S.  E.  236;  Dibbrell  v.  Georgia 
Home  Ins.  Co.  110  N.  C.  193,  28  Am.  St. 
Rep.  678,  14  S.  E.  783;  Horton  v.  Home 
Ins.  Co.  122  N.  C.  498,  65  Am.  St.  Rep.  717, 

29  S.  E.  944;  Andrews  v.  Pope,  126  N.  C. 
472,  35  S.  E.  817. 

Messrs.  Lof tin  Sc  Varaer,  for  defendant : 

These  bonds  furnished  plain  notice  that 
the  defendant  would  not  give  the.  security 
for  the  payment  of  Goorman's  bills,  but 
would  only  secure  the  plaintiff  against 
any  act  of  fraud  or  dishonesty  on  the  part 
of  said  Goorman. 

Hunter  v.  Scott,  108  N.  C.  214,  12  S.  E. 
1027. 

To  make  the  defendant  liable  in  the  case 
at  bar  would  be  to  hold  it  liable  upon 
what  the  plaintiff  alone  thought;  this  would 
contravene  the  doctrine  in  Brunhild  v.  Free- 
man, 77  N.  C.  128;  also  in  Pendleton  v. 
Jones,  82  N.  C.  249. 

A  guaranty  is  a  contract  in  and  of  itself 
separate  from  the  principal  contract,  but 
collateral  to  it. 

Coleman  v.  Fuller,  105  N.  C.  328,  8  L. 
R.  A.  380,  1  S.  E.  175. 

The  guarantor  has  the  right  to  have 
legal  process  exhausted  against  the  debtor 
before  he  shall  be  compelled  to  pay. 

Carter  v.  McGehee,  61  N.  C.  (Phill.  L.) 
432;  Carpenter  v.  Wall,  20  N.  C.  279  (4 
Dev.  &  B.  L.  144). 

Failure  to  give  notice  to  the  defendant 
avoided  the  bond,  and  a  denial  of  liability 
after  the  bond  became  void  did  not  waive 
the  necessity  of  notice. 

Brmentrout  v.  Oirard  F.  d  M.  Ins.  Co. 
63  Minn.  305,  30  L.  R.  A.  346,  56  Am.  St 
Rep.  485,  65  N.  W.  635. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

The  referee  found  as  a  fact  that  when 
the  permanent  bond  was  delivered  by  the 
defendant  it  knew  that  Goorman  was  not 
an  employee  of  the  plaintiff,  and  he  decided, 
as  a  matter  of  law,  that  the  plaintiff's 
written  statement  of  March  15th,  and  the 
letter  of  the  same  date,  in  which  it  was 
inclosed  to  the  defendant,  should  be  con- 
sidered in  connection  with  the  bond  as  con- 
stituting the  contract  between  the  parties, 
and,  when  thus  considered,  those  papers 
together  imposed  a  liability  upon  the  de- 
fendant to  pay  the  "honest  debt  of  Goor- 
man;" the  act  of  Goorman  in  refusing 
to  pay  the  debt  to  the  plaintiff  being  an 
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"act  of  fraud  or  dishonesty,"  within  the 
meaning  of  the  words  of  the  bond.  The 
court  below  seems  to  have  concurred  in 
this  view  of  the  referee.  The  conclusion 
is  based  upon  the  theory  that,  as  the  de- 
fendant knew  how  the  plaintiff  regarded  the 
transaction,  it  would  be  fraudulent  to  per- 
mit the  plaintiff  to  sell  goods  to  Goorman 
with  such  an  understanding  of  the  contract, 
and  the  defendant  is  consequently  estopped 
to  deny  its  liability.  Assuming,  notwith- 
standing what  is  said  in  the  concluding 
paragraph  of  the  letter  of  March  15th,  that 
there  is  some  evidence  to  charge  the  de- 
fendant with  knowledge  of  the  plaintiff's 
construction  of  the  contract,  the  fact  re- 
mains that  afterwards  the  plaintiff  received 
the  permanent  bond,  which  secured  it  only 
against  loss  by  reason  of  the  dishonesty  of 
Goorman  as  its  agent,  and,  having  had  this 
bond  in  its  possession  several  days,  it 
shipped  the  goods  to  him.  It  dealt  with 
the  defendant  at  arm's  length,  and  is  pre- 
sumed to  have  been  able  to  take  care  of 
itself  in  the  transaction.  When  it  received 
the  bond,  its  plain  duty  was  to  read  it,  and 
we  must  assume  that  it  did.  The  language 
of  the  bond  is  too  clear  and  explicit  to  mis- 
lead anyone.  It  excludes  the  idea  that  the 
defendant  was  undertaking  to  guarantee 
the  payment  or  collection  of  Goorman's 
debt,  and  we  know  of  no  principle  of  law 
which  requires  us  to  say  that  it  does  so. 
even  when  read  in  connection  with  the  let- 
ter and  statement.  Why  did  not  the  de- 
fendant have  as  much  right  to  rely  upon 
its  version  of  the  contract,  that  it  was  mere- 
ly guaranteeing  the  honesty  of  an  agent,  as 
did  the  plaintiff  to  act  upon  its  view  of 
the  transaction,  that  defendant  was  guar- 
anteeing the  payment  of  the  debt.  The 
letter  and  statement  of  the  plaintiff  to  the 
defendant,  if  we  say  the  least  of  them,  were 
not  any  more  unequivocal  in  stating  the 
plaintiff's  understanding  than  the  bond  was 
in  setting  forth  that  of  the  defendant. 
Again,  we  inquire,  how  was  it  any  more 
censurable  in  the  defendant  to  send  the 
bond  to  the  plaintiff  after  receiving  the 
letter  and  statement,  and  to  permit  the 
latter  to  sell  goods  to  Goorman,  than  it  was 
in  the  plaintiff  to  receive  and  retain  the 
bond  without  making  the  slightest  objection 
to  it,  and  then  to  sell  the  goods,  when  it 
well  knew  what  were  the  contents  of  the 
bond?  In  this  contention  between  the  par- 
ties we  are  led  to  believe  that  the  advantage 
is  decidedly  with  the  defendant.  It  is  rely- 
ing upon  the  last  written  memorial  of  the 
contract,  which  in  law  is  taken  to  express 
all  that  the  parties  intended  to  put  in  it, 
and  which  merges  in  itself  all  prior  or  go- 
temporaneous   declarations    or    agreements. 
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The  legal  effect  of  a  final  instrument  which 
defines  and  declares  the  intentions  and 
rights  of  the  parties  cannot  be  modified  or 
corrected  by  proof  of  any  preliminary  nego- 
tiations or  agreement,  nor  Is  it  permissi- 
ble to  show  how  the  parties  understood  the 
transaction  in  order  to  explain  or  qualify 
what  is  in  the  final  writing,  in  the  absence 
of  an  allegation  of  fraud  or  mistake,  or 
unless  the  terms  of  the  instrument  itself 
are  ambiguous  and  require  explanation. 
Heekins  v.  Newbury,  101  N.  C.  17,  7  S.  E. 
655;  Merchants'  &  F.  Nat.  Bank  v.  Ho 
Eltcee,  104  N.  C.  305,  10  S.  E.  205;  Taylor 
v.  Hunt,  118  N.  C.  168,  24  S.  E.  350; 
Moffitt  v.  Maness,  102  N.  C.  467,  9  S.  E. 
300.  The  case  of  Bellinger  v.  Gillespie, 
118  N.  C.  737,  24  S.  E.  538,  is  much  like 
our  case  in  principle.  It  is  there  said  that 
when  the  defendant  received  the  contract 
he  should  have  repudiated  it  at  once,  if  it 
did  not  conform  to  the  real  agreement  of  the 
parties,  and  have  acted  upon  it  with  full 
knowledge  of  its  contents;  that,  if  he  did 
not  read  it,  it  was  his  own  fault,  and  the 
law  will  not  relieve  him  from  the  conse- 
quences of  his  neglect;  and  that  the  case, 
therefore,  must  be  considered  and  decided 
as  though  he  had  read  it,  and  knew  and 
understood  what  was  in  it.  The  construc- 
tion of  a  contract  is  to  be  determined,  not 
by  what  either  one  of  the  parties  may  have 
understood,  but  by  what  they  both  agreed. 
Brunhild  v.  Freeman,  77  N.  C.  128;  Pendle- 
ton v.  Jones,  82  N.  C.  249;  J.  L.  Roper 
Lumber  Co.  v.  Elizabeth  City  Lumber  Co. 
137  N.  C.  431,  40  S.  E.  046. 

Here  we  have  a  solemn  instrument  em- 
bodying the  final  intention  and  agreement 
of  the  parties,  without  any  allegations  of 
mistake,  and  we  are  to  construe  the  same 
according  to  the  legal  import  of  its  terms, 
and  upon  such  legal  import  there  is  no 
room  for  doubt  as  to  what  is  the  meaning 
of  the  writing.  We  must  therefore  decide, 
according  to  the  general  rule  of  law,  that 
all  preliminary  negotiations  and  agreements 
are  to  be  deemed  merged  in  the  final  settled 
instrument  of  the  parties,  when  there  is 
no  reasonable  showing  of  mistake.  Van 
Ness  v.  Washington,  4  Pet.  232,  7  L.  ed. 
842;  Potomac  S.  B.  Co.  v.  Copper  Potomac 
8.  B.  Co.  100  U.  S.  672,  27  L.  ed.  1070,  3 
Sup.  Ct.  Rep.  445,  4  Sup.  Ct.  Rep.  15.  It 
is  not  admissible  to  add  to  or  ingraft  upon 
the  contract,  as  thus  ascertained  by  the  law, 
any  new  stipulation,  nor  to  contradict  those 
which  we  find  are  plainly  set  forth  in  it, 
and  the  meaning  of  which  is  wholly  free 
from  any  doubt.  Oelricks  v.  Ford,  23  How. 
40,  10  L.  ed.  534 ;  Davis  v.  Olenn,  70  N.  C. 
427.  If  the  construction  of  the  letter  and 
statement,  as  insisted  upon  by  the  plain- 
tiff's counsel,  is  the  correct  one,  it  is  di- 
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rectly  repugnant  to  the  terms  of  the  con- 
tract as  finally  written,  and  cannot,  under 
the  well-settled  rule,  he  permitted  to  over- 
throw it,  for  that  would  be  the  inevitable 
result.  The  plaintiff  must  be  held  to  have 
accepted  the  agreement  as  finally  expressed 
in  the  bond,  and  must  abide  by  it.  This 
ruling  renders  it  unnecessary  to  consider  the 
other  exceptions. 

The  court  erred  in  giving  judgment  for 
the  plaintiff  upon  the  report  of  the  referee 
for  the  amount  of  the  account  against 
Goorman.  The  judgment  should  have  been 
the  other  way,  and  will  be  so  entered. 
Reversed. 

Plaintiff's  Appeal. 

This  action  was  brought  to  recover  the 
amount  of  accounts  for  goods  sold  and  de- 
livered to  Leopold  Goorman  and  to  Lewis 
Pel  ton.  The  referee  found  in  favor  of  the 
plaintiff  as  to  the  account  of  Goorman,  and 
against  it  as  to  the  account  of  Pelton.  We 
have  disposed  of  the  case,  so  far  as  it  relates 
to  the  Goorman  account,  in  the  decision  ren- 
dered in  the  defendant's  appeal.  We  are 
now  to  consider  the  plaintiff's  exception  to 
the  ruling  in  regard  to  the  Pelton  account. 
There  is  no  substantial  difference  between 
the  two  cases.  Whatever  difference  there 
may  be  is  unfavorable  to  the  plaintiff.  The 
main  question  having  been  decided  in  the 
other  appeal,  it  only  remains  to  say,  with 
reference  to  the  Pelton  account,  that  the 
referee  found  the  defendant  had  no  notice  as 
to  how  the  plaintiff  construed  the  bond,  and 
that  the  transaction  between  the  plaintiff 
and  Pelton  was  not  within  the  scope  of  the 
contract  of  the  defendant  with  the  plaintiff. 
En  all  other  respects  the  two  appeals  are 
substantially  alike,  and,  if  the  ruling  in 
favor  of  the  plaintiff  in  the  other  appeal 
was  wrong,  the  ruling  against  it  in. this 
appeal  must  be  right. 

No  error. 


Orphia  MILI£APS  et  al.,  Appts., 

v. 

G.  D.  ESTES  et  al. 

(137  N.  C.  535.) 

1.  An   attempt   to   submit  the  caune  of 

Note. — Arbitration  of  infant's  cause  vf  uvtutm. 

I.  In  general,  171. 
II.  Power  to  submit  for  infant. 

a.  Of  parties  binding  themselves  for  per- 

formance of  award,  172. 

b.  Of  general  guardians,  173. 

c.  Of  guardians  ad  litem,  175. 

d.  Of  attorneys,  175. 

e.  Of  life  tenant,  175. 

III.  Power  of  court  to  determine  advisability 

of  submission,  175. 

IV.  Right  to  plead  infancy  of  parties  to  sub- 

mission,  176. 
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an  Infant  to  arbitration  by   parties  act- 
ing on  his  behalf  la  absolutely  void. 

2.  A  life  estate,  not  an  estate  tall,  la 
created  by  a  v? ill  bequeathing  real  estate 
to  be  and  Inure  to  the  use  of  a  certain  per- 
son during  his  natural  life,  not  subject  to  be 
sold  and  conveyed  by  him,  but,  In  case  he  shall 
have  legitimate  children,  It  Is  to  belong  to 
them. 

Oi»  Rehearing. 

8.  An  agreement  by  an  Infant  to  sub- 
mit his  cause  to  arbitration  Is  voidable. 

4.  Equity  will  not  recojralse  a  pretend- 
ed arbitration  In  a  suit  by  Infants  to  set 
aside  deeds  by  a  life  tenant  purporting  to  con- 
vey property  to  which  they  claim  title,  by 
which  an  amount  Is  fixed  which  shall  be 
paid  to  them  to  complete  the  consideration 
for  the  transfer,  upon  payment  of  which  the 
title  shall  be  established  In  the  grantees. 


5.  A  judgment  entered  on  an  award  In 
a  proceeding?  by  which  an  attempt  Is 
made  to  submit  to  arbitration  tbe 
title  to  land  claimed  by  Infants  Is  subject 
to  attack  by  them  where  there  was  no  one 
to  protect  their  rights  In  the  proceeding. 

6.  Tbe  rule  irovernlns;  Innocent  pur- 
chasers of  real  estate  does  not  apply 
where  the  chain  of  title  discloses  a  judgment 
attempting  to  quiet  the  title  against  Infants, 
which  Is  based  upon  arbitration  to  which 
neither  the  Infants,  their  next  friend,  nor 
their  attorneys,  could  consent. 

7.  Infants  wbo  seek  to  avoid  a  Judg- 
ment attempting  to  validate  a  conveyance 
of  real  estate  claimed  by  them  must  restore 
whatever  of  value  they  have  received  under  it. 

(March  21,  1004.) 


I.  In  general, 

While  the  decisions  show  a  lack  of  harmony, 
the  rule  which  has  the  largest  following  Is  that 
the  submission  of  an  award  upon  an  Infant's 
cause  of  action  Is  voidable  at  his  election,  and 
not  absolutely  void. 

A  number  of  early  English  decisions  are  to 
this  effect: 

Thus,  It  was  declared  by  Noy  In  Stone  v. 
Knight,  Latch,  207,  Noy,  03,  that  submission 
to  arbitration  by  an  Infant  Is  voidable  only; 
that  the  Infnnt  may  waive  the  arbitrament  dur- 
ing minority  If  prejudicial  to  him,  but  If  at 
full  age  he  does  any  act  which  amounts  to  an 
agreement  to  It,  that  shall  bind  him. 

The  court.  In  Knight  v.  Stone,  Wm.  Jones, 
164,  with  one  voice  were  of  the  opinion  that 
an  Infant  might  submit  a  cause  to  arbitration, 
since  It  might  be  for  his  benefit,  with  the  right, 
however,  upon  his  part,  at  his  option,  to  avoid 
tbe  award  upon  coming  of  age,  or  before. 

If  trespass  be  done  to  an  Infant,  and  he  sub- 
mit It  to  arbitration,  he  will  not  be  bound  by 
the  award,  but  upon  his  election.  Rolle,  Abr. 
Enfant*,  (D),  5. 

A  submission,  bond,  and  award  mny  be  void- 
able as  to  an  infant,  who  is  one  of  the  parties, 
but  valid  and  binding  as  to  his  father,  who  Is 
also  one  of  the  parties  thereto.  QUI  v.  Rus- 
sell, Freem.  C.  L.  Rep.  62,  139. 

The  court  recognised.  In  Roberts  v.  Newbold, 
Comb.  813,  that  there  had  been  several  earlier 
cases  holding  the  submission  of  an  Infant  not 
void,  but  voidable. 

Where  part  of  the  plaintiffs  In  a  submission 
to  arbitration  were  Infants,  the  award  was  de- 
clared voidable  on  their  part,  rather  than  void. 
In  Dowse  v.  Coze,  8  Blng.  20,  10  J.  B.  Moore, 
272. 

Where  an  Infant  plaintiff  verbally  agreed  to 
submit  a  cause  to  arbitration,  and  then  refused 
to  abide  by  the  award  which  was  rendered 
against  him,  the  defendant  was  allowed  to  pro- 
ceed to  trial  by  proviso.  Godfrey  v.  Wade,  6 
J.  B.  Moore,  488. 

So,  it  has  been  held  In  this  country  that  an 
agreement  by  minors  to  arbitrate,  followed  by 
judgment  In  their  favor,  especially  when  It  is 
beneficial  to  them.  Is  not  void,  but  at  most  only 
voidable.  Chambers  v.  Ker,  6  Tex.  Civ.  A  pp. 
373.  24  S.  W.  1118. 

Where  an  infant,  upon  reaching  full  age, 
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ratified  a  submission  to  arbitration  by  receiving 
the 'proceeds  of  the  award  from  his  guardian, 
who  was  appointed  subsequent  to  the  making  of 
the  award,  he  thereby  becomes  bound  by  It,  not- 
withstanding at  the  time  of  the  submission  he 
was  an  infant,  and  could  not  consent  to  the 
arbitration.  Jones  v.  Phoenix  Bank,  8  N.  Y. 
228. 

These  decisions  above  shown,  together  with 
other  decisions  hereinafter  set  out,  wherein  the 
voidability  of  the  award  at  the  option  of  the  In- 
fant, while  not  tbe  chief  point  decided.  Is  In- 
directly upheld,  amply  support  the  conclusion 
reached  upon  the  rehearing  in  Millsaps  v. 
Estes. 

There  are  some  decisions,  however,  both  Eng- 
lish and  American,  which  seem  to  lean  towards 
the  doctrine  that  an  award  In  an  arbitration  of 
nn  Infant's  cause  of  action  Is  void,  rather  than 
voidable. 

In  10  I  Ten.  VI.,  14,  the  conclusion  was  reached 
that  a  plea  of  under-age  at  the  time  of  a  sub- 
mission to  arbitration  for  a  trespass  done  by 
the  Infant  Is  sufficient  to  Invalidate  the  award. 
An  exception  to  this  rule  was  recognized,  how- 
ever, when  the  submission  was  for  something 
for  which  the  law  holds  the  Infant  bound,  as 
Tor  necessaries.  In  such  a  case,  it  was  declared 
thnt  he  would  be  bound  by  the  award.  Flta- 
herbert,  Abr.  Arbitrament,  pl.  4. 

So,  the  decision  in  the  English  case  of  Rnd- 
ston  v.  Tates,  March,  N.  C.  141,  is  based  upon 
the  ground  that  arbitration  of  an  infant's  cause 
of  action  Is  entirely  void. 

In  Cavendish  v.  ,  1   Ch.  Cas.  270, 

the  court  set  aside  nn  award  and  bond  of  sub- 
mission when  It  appeared  thnt  the  Infant  was 
thereby  required,  upon  arriving  at  full  age,  to 
convey  lands  In  question,  on  tbe  ground  that  It 
was  not  reasonable  or  natural ;  that  the  Infant 
might  die,  or,  upon  arriving  at  full  age,  refuse  to 
convey.  The  Lord  Chancellor  said  that  he 
would  never  decree  an  award  that  should  bind 
an  Infant. 

The  submission  to  arbitration  by  an  Infant 
is  a  defective  proceeding,  that  cannot  be  cured 
by  the  arbitrators  appointing  a  guardian  ad 
litem,  since,  tbe  arbitrators  not  having  been 
legally  chosen,  they  have  no  power  to  act  in 
any  way.     Jones  v.  Payne,  41  6a.  23. 

And  In  Biitton  v.  William*,  6  Munf.  453,  the 
court  says:  "Although  Infants  are  bound  by 
Judgments  had  under  the  superintendence  and 
protection  of  the  court,  yet,  where  the  case  Is 
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APPEAL  by  plaintiffs  from  a  judgment 
of  the  Superior  Court  for  Swain  Coun- 
ty in  favor  of  defendants  in  an  action  to 
cancel  certain  conveyances  and  quiet  title 
to  real  estate.    Reversed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Shepherd  *  Shepherd  and  F. 
C.  Fisher  for  appellants. 

Messrs.  K.  Ellas  and  A.  M.  Fry,  for  ap- 
pellees : 

A  submission  of  an  infant's  case  to  arbi- 
tration with  the  consent  of  the  court  in 
which  it  is  pending,  or  by  order  of  that 
court,  is  within  the  power  of  such  court, 
and  regular,  valid,  and  binding  upon  said 
infant  to  the  same  extent  as  if  he  had  at- 
tained his  majority  in  years,  and  were  sui 
juris. 


Holker  v.  Parker,  7  Cranch,  436,  3  L.  ed. 
396;  Alessandria  Canal  Co.  v.  Bwann,  5 
How.  83,  12  L.  ed.  60;  Beliveau  v.  Amos- 
keag  Mfg.  Co.  68  N.  H.  225,  44  L.  R.  A. 
169,  73  Am.  St.  Rep.  577,  40  Atl.  734;  1 
Am.  &  Eng.  Enc.  Law,  p.  956;  Davis  v. 
Page,  9  Ves.  Jr.  350;  Ralston  v.  Lahee,  8 
Iowa,  17.  74  Am.  Dec.  291;  Biddell  v. 
Dowse,  6  Barn.  &  C.  255;  Jenkins  v.  Gilles- 
pie, 10  Smedes  &  M.  31,  48  Am.  Dec.  732; 
Eidam  v.  Finnegan,  48  Minn.  53,  16  L.  R. 
A.  507,  50  N.  W.  933;  Williams  v.  Tracey, 
95  Pa.  308;  Morris  v.  drier,  76  N.  C.  410; 
Morse,  Arbitration  &  Award,  $  4;  Bartlett 
v.  Batts,  14  Ga.  539;  Wade  v.  Powell,  31 
Ga.  22;  Tuberville  v.  Whitehouse,  1  Car. 
A  P.  94;  Albee  v.  Winterink,  55  Iowa,  184. 
7  N.  W.  497;   Re  Janaway,  7  Price,  680: 


referred  to  arbitrators,  whereby  they  are  de- 
prived of  that  protection,  a  submission  by  in- 
fants, even  by  rule  of  court,  ought  not  to  be 
sanctioned;  for,  as  awards  are  in  the  nature 
of  judgments,  and  are  to  be  final  and  conclu- 
sive, which  cannot  be  where  one  party  has  a 
right  to  avoid  them,  it  follows  that  a  submis- 
sion by  infants,  although  with  adults,  cannot 
be  obligatory  on  either  party." 

It  was  argued  in  Bowyer  v.  Blorksidge,  3 
Lev.  17,  where  a  submission  was  entered  into 
by  a  father  and  minor  son,  that  the  award  was 
void  in  toto  because  a  submission  by  an  infant 
is  void ;  but  the  court,  giving  no  opinion  as  to 
the  validity  of  the  award  as  to  the  son,  held 
it  binding  as  to  the  father  at  least. 

A  number  of  the  decisions  of  this  class  are 
obscure,  and  it  is  difficult  to  determine  just 
what  the  court  meant  to  decide  in  regard  to  the 
binding  effect  of  awards  upon  Infants. 

Thus,  if  an  Infant  suffer  an  assault  and  bat- 
tery, an  award  on  this  does  not  bind  him. 
Rolle,  Abr.  268.  p.  2,730,  pi.  5. 

So,  if  an  Infant  suffer  trespass  done  to  his 
land,  an  award  on  this  does  not  bind  him.    Ibid. 

If  nn  infant  submit  his  rights  to  arbitration, 
he  will  not  be  bound  by  the  award,  from  a  pre- 
sumed Incompetency  to  choose  suitable  arbi- 
trators. Baker  v.  Lovett,  0  Mass.  78,  4  Am. 
Dec.  88. 

An  infant  is  not  bound  by  the  award  rendered 
on  a  submission  to  arbitration.  Hanks  v.  Deal. 
3  M'Cord,  L.  257. 

A  few  cases,  decided  with  reference  to  stat- 
utory provisions,  hold  the  submission  to  arbi- 
tration of  Infant '8  Interests  a  void  proceeding. 

Thus,  neither  an  infant,  nor  his  guardian,  has 
a  right  to  submit  a  controversy  concerning  the 
infant  to  arbitration,  under  |  372  of  the  New 
York  Code,  providing  for  an  agreement  as  to 
the  truth  of  facts  and  a  submission  of  the  same 
to  any  conrt  which  would  have  had  jurisdic- 
tion If  an  action  had  been  brought ;  since  an 
Infant  Is  not  competent  to  mnke  such  an  agree- 
ment, and  the  guardian  has  no  power  to  make 
It  In  hig  behalf,  since  he  might,  by  such  an 
agreement,  sacrifice  the  infant's  rights.  Lath- 
ers v.  Fish,  4  Lans.  213. 

8o,  an  Infant  has  no  power  to  consent  to  the 
submission  of  a  controversy  without  action  as 
provided  by  the  Code,  and  there  is  no  authority 
for  the  appointment  of  a  guardian  for  an  In- 
fant to  appear  for  him  in  a  controversy  without 
action.  Fisher  v.  Stilson,  9  Abb.  Pr.  33. 
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The  statute  in  regard  to  arbitration  does  not 
give  minors  the  power  to  agree  to  submission 
to  arbitration,  and  such  a  submission  by  them 
is  void.     Handy  v.  Cobb,  44  Miss.  699,  obiter. 

In  a  very  few  Instances  there  is  a  leaning 
towards  the  view  that  the  arbitration  of  an 
Infant's  cause  of  action  is  a  valid  proceeding, 
and  that  awards  rendered  therein  are  binding. 

If  an  infant  submits  to  arbitrament,  and  an 
award  is  made,  this  shall  bind  him,  for  it  is 
for  his  avail  to  excuse  him  of  trespass  whereof 
he  is  impeachable  by  law.  Brooke,  Abr.  Arbta~ 
erment,  pi.  43. 

In  Bishop  of  Bath  &  Wells  v.  Htppesley.  cited 
in  Harvey  v.  Ashley,  3  Atk.  607,  there  was  a 
submission  to  arbitration  by  a  bishop,  as  plain- 
tiff, and  by  an  infant  and  his  guardian,  as  de- 
fendant. The  court,  being  of  the  opinion  that 
the  Infant  was  bound  by  the  award,  confirmed  it 

A  contract  of  hiring  and  service  was  regarded 
as  binding  upon  an  infant,  because  beneficial 
to  him,  notwithstanding  the  fact  was  brought 
to  the  court's  attention  that  it  contained  a 
clause  for  submitting  disputes  to  arbitration. 
Wood  v.  Fenwlck,  10  Mees.  &  W.  195. 

Another  class  of  cases  wherein  awards  in  the 
arbitration  of  infants'  interests  have  been  held 
binding  is  when  the  arbitration  is  entered  into 
under  the  direction  of  the  court  These  cases 
will  be  found  in  III.,  infra. 

II.  Power  to  submit  for  infant. 

a.  Of  parties  binding  themselves  for  perform- 
ance of  award. 

There  is  considerable  authority  to  the  effect 
that,  If  a  guardian,  attorney,  or  other  surety, 
binds  himself  for  the  performance  of  the  award, 
he  may  then  submit  an  infant's  interest  to  ar- 
bitration, since  the  award  will  be  binding  upon 
him,  although  it  Is  voidable  as  to  the  infant, 
and  the  necessary  mutuality  of  obligation  as  to 
the  performance  of  the  award  rendered  will  thus 
be  provided  for. 

This  principle  appears  in  Roman  law:  8i 
pupillus  sine  tutoris  auctoritate  comprotnlserit, 
nan  eat  arbiter  coyentlu*  pronnnciarc;  quia  si 
contra  enm  pronnntietur,  poena  non  tenetur. 
Praeterquam  si  fldefussorem  dederit  a  quo  poena 
peti  posslt.    Ff.  1.  4,  t  8,  s.  II,  art.  I.  (V.). 

It  Is  intimated  in  an  early  English  case.  Ba- 
con v.  Dubarry,  Comb.  439,  that  one  may  bind 
himself  as  attorney  to  an  Infant,  to  stand  lia- 
ble for  an  award  over  all  differences  between  the 
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Daniels  v.  New  London,  58  Conn.  156,  7  L. 
R.  A.  563,  19  Atl.  573;  Alton  v.  Oilman- 
ion,  2  N.  H.  520;  Buckland  v.  Conway,  16 
Mass.  396;  Stokely  v.  Robinson,  34  Pa. 
315;  ITatrsfon  v.  Garwood,  123  N.  C.  348, 
31  8.  E.  653;  JJenry  v.  Jlilliard,  120  N.  C. 
479,  27  S.  E.  130;  Jones  v.  Payne,  41  Ga. 
23;  Baltimore  <£  O.  R.  Co,  v.  Fitzpatriok, 

36  Md.  619;  Porter  v.  Robinson,  3  A.  K. 
Marsh.  253,  13  Am.  Dec  159;  Smith  v. 
McDonald,  42  Cal.  484;  Bunion  v.  Lyford, 

37  N.  H.  512,  75  Am.  Dec.  144;  Guild  v. 
Cranston,  8  Cush.  506;  Fifce  v.  Emerson, 
5  N.  H.  393,  22  Am.  Dec.  468;  Campbell 
v.  Drais,  125  Cal.  253,  57  Pac.  994;  Adams, 
Eq.   192. 

The  court  is  the  guardian  of  infants,  and 
the  infants  are  bound  by  its  orders. 


Bispham,  Eq.  §§  34,  543,  545',  Tyson  v. 
Belcher,  102  N.  C.  114,  9  S.  E.  634;  Barcello 
v.  Hapyood,  118  N.  C.  712,  24  S.  E.  124; 
Williamson  v.  Berry,  8  How.  556,  12  L.  ed. 
1196;  Sutton  v.  Schonwald,  86  N.  C.  200, 
41  Am.  Rep.  455;  Doe  ex  dem.  Marshall  v. 
Fisher,  46  N.  C.  (1  Jones,  L.)  Ill;  Tate  v. 
Mott,  96  N.  C.  19,  2  S.  E.  176;  Ward  v. 
Lowndes,  96  N.  C.  376,  2  S.  E.  591 ;  Stump 
v.  Long,  84  N.  C.  619. 

At  most  the  judgment  could  only  be  void- 
able, and  not  void. 

Syme  v.  Trice,  96  N.  C.  246,  1  S.  E.  480; 
10  Am.  &  Eng.  Enc.  Law,  p.  633,  note  1; 
England  v.  Gamer,  90  N.  C.  201 ;  White  v. 
Albertson,  14  N.  C.  (3  Dev.  L.)  242,  22 
Am.  Dec.  719;  Tipton  v.  Tipton,  48  N.  C. 
(3  Jones,  L.)    552. 


Infant  and  another ;  and  that,  if  the  Infant  does 
not  perform  the  award,  the  attorney  forfeits  his 
bond. 

So,  one  may  submit  a  matter  to  arbitration 
In  behalf  of  an  Infant  If  he  makes  himself  liable 
to  perform  tbe  award,  although  the  submission 
would  not  be  binding  upon  tbe  infant.  Smith 
v.  Van  Nostrand,  5  Hill,  419. 

Although  an  infant  cannot  submit,  hi*  guard- 
Ian  or  other  person  may  submit  for  him ;  and 
the  person  submitting  shall  be  bound  by  the 
award  in  the  ordinary  way,  as  one  man  is 
bound  when  he  binds  himself  for  the  acts  of 
another.     Strong  v.  Beroujon,  18  Ala.  168. 

And  so,  although  conceding  that  an  infant 
cannot  submit  to  arbitration,  It  was  held  that 
his  guardian  might  do  so  for  him,  binding  him- 
self that  the  Infant  shall  perform  tbe  award. 
Roberta  y.  Newbold,  Comb.  318. 

In  holding  that  the  guardian  of  an  infant 
may  submit  to  arbitration  matters  on  behalf  of 
his  ward,  giving  a  bond  binding  himself  for  the 
faithful  performance  of  the  award,  it  Is  said: 
"It  is  difficult  to  conceive  how  It  should  ever 
have  been  doubted  whether  guardians  had  this 
power,  or  whether  they  were  not  bound  by  their 
bond,  or  whether  an  award,  under  these  cir- 
cumstances, did  not  put  an  end  to  all  contro- 
versies submitted  between  the  Infant  and  other 
party.  That  an  infant  himself  should  not  bind 
himself  in  this  way  is  right,  but  for  this  very 
reason  a  power  should  be  lodged  elsewhere,  and 
where  can  it  be  so  properly  Instructed  as  to  the 
very  person  who  has  the  care  of  all  his  property  ? 
.  .  .  With  this,  also,  agrees  the  civil  law, 
by  which,  although  an  infant  cannot  bind  him- 
self by  a  submission,  yet,  If  anyone  will  become 
his  surety,  a  remedy  may  be  had  against  the 
latter  for  the  Infant's  nonperformance."  Weed 
v.  Ellis,  3  Caines,  253. 

So,  in  holding  a  submission  to  arbitration  by 
a  guardian  of  a  matter  affecting  tbe  interest  of 
his  wards,  allowable,  and  the  award  thereupon 
rendered,  valid  and  binding  upon  the  parties,  the 
court  says:  "It  was  formerly  much  doubted 
whether  a  guardian  could  even  bind  himself  by 
submitting  for  his  ward.  The  point  is  now 
settled,  that,  although  the  infant  cannot  sub- 
mit, the  guardian  may,  and  thus  bind  himself. 
Then  if  tbe  submission  be  mutually  binding  on 
the  parties  who  enter  into  it,  it  would  seem  that 
the-  award  should  be  good."  Goleman  v.  Turner, 
14  Smedes  &  M.  118,  Confirmed  in  McComb  v. 
Turner,  14  Smedes  &  M.  119. 
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An  arbitration  entered  into  by  two  parents, 
on  behalf  of  their  infant  children,  was  held 
valid,  when  each  parent  bound  himself,  by  penal 
bond,  to  comply  with  the  conditions  of  the  award 
rendered.     Smith  v.  Klrkpatrlck,  58  Ind.  254. 

In  one  case  It  seems  that  a  next  friend  may 
so  bind  himself,  and  thus  proceed  to  arbitration ; 
for,  in  Blddell  v.  Dowse,  6  Barn.  &  C.  255,  9 
Dowl.  &  R.  404,  in  holding  that  the  consent  of 
an  attorney  representing  infants  suing  by  their 
next  friends,  to  submission  of  their  interests 
to  arbitration,  was  insufficient,  the  court  ad- 
mitted that,  if  it  had  been  shown  that  the  at- 
torneys were  acting  for  the  next  friends  of  the 
Infants,  then  it  might  be  that  they  could  bind 
their  principals  to  become  personally  liable  for 
the  Infants'  performance  of  the  award,  but  that 
the  court  could  not,  by  inference  only,  regard 
this  as  having  been  done. 

Guardians  who  had  submitted  matters  to  ar- 
bitration on  behalf  of  their  Infant  ward  were 
relieved  from  liability  upon  showing  that  the 
infant  had  died,  in  Burslem  v.  Burns,  1  L.  J. 
K.  B.  155. 

So,  an  award,  so  far  as  it  related  to  trustees 
who  appeared  in  behalf  of  an  infant,  was  held 
not  binding  upon  them,  when  it  appeared  that 
the  infant  died  before  the  award  was  made. 
Brlstow  v.  Binns,  3  Dowl.  &  R.  184,  26  Revised 
Rep.  607. 

But  In  one  early  English  case,  however,  Rud- 
ston  v.  Yates,  March,  N.  C.  141,  notwithstanding 
that  one  bound  himself  that  another,  who  was 
an  infant,  should  perform  the  award  in  a  sub- 
mission to  arbitration  in  which  the  infant  was 
defendant, — in  an  action  upon  the  bond,  after 
a  lengthy  discussion  of  the  question,  judgment 
was  rendered  against  the  plaintiff  upon  the 
ground  that  the  submission  to  arbitration  by 
an  infant  was  entirely  void,  and,  in  consequence, 
the  bond  also.  This  decision  was  placed  upon 
numerous  grounds,  some  of  which  were  that  an 
Infant  has  not  sufficient  discretion  to  chose  a 
competent  arbitrator;  that  he  might  have  lost 
by  a  submission  to  arbitration  because  the  arbi- 
trator might  give  greater  damages  than  the 
cause  required;  that  the  Infant  should  not  be 
allowed  to  submit  himself  to  that  which  Is  final 
against  him,  with  no  available  remedy. 

b.  Of  general  guardians. 

There  are  a  number  of  broad  statements  by 
courts,  In  the  nature  of  dicta,  and  a  few  dec!- 
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North  Carolina  Supbehe  Court. 


Mar., 


The  plaintiffs,  notwithstanding  their  in- 
fancy, are  estopped  by  judgment. 

Grantham  v.  Kennedy,  91  N.  C.  151; 
Byrne  v.  Trice,  96  N.  C.  246,  1  S.  E.  480; 
Brittain  v.  Mull,  99  N.  C.  491,  6  S.  E.  382; 
Briokhouse  v.  Sutton,  99  N.  C.  103,  6  Am. 
St.  Rep.  497,  5  S.  E.  380;  Bissell  v.  Bos- 
nian, 17  N.  C.  (2  Dev.  Eq.)  100;  Kerchner 
v.  McEachern,  93  N.  C.  456;  Coffin  v.  Cook, 
106  N.  C.  376,  11  S.  E.  371;  Doyle  v. 
Brotcn,  72  N.  C.  395;  Sutton  v.  Schon- 
wald,  86  N.  C.  198,  41  Am.  Rep.  455;  Gay 
v.  Stancell,  76  N.  C.  369;  Williamson  v. 
Hartman,  92  N.  C.  240;  Ward  v.  Loumdes, 
96  N.  C.  376,  2  S.  E.  591;  Tyaon  v.  Bel- 
cher, 102  N.  C.  112,  9  S.  E.  034;  Knott  v. 


Taylor,  99  N.  C.  611,  6  Am.  St.  Rep.  547, 
0  S.  E.  788:  Weeks  v.  McPhail,  128  N.  C. 
130,  38  S.  E.  202. 

On  petition  for  rehearing. 

An  infant's  submission  of  his  contro- 
versy which  is  not  the  subject  of  litigation, 
to  arbitration,  is  nothing  different  from  a 
contract  on  his  part.  But  a  contract  of 
an  infant  is  voidable,  and  not  void. 

Lawson,  Contr.  ft  130;  Bishop,  Contr.  ft 
925;  Clark,  Contr.  229;  Schouler,  Dom. 
Rel.  ft  403;  Skinner  v.  Maanoell,  66  N.  C. 
45;  Wilson  v.  James,  79  N.  C.  349;  State 
v.  Howard,  88  N.  C.  050;  Berlin  Iron 
Bridge  Co.  v.  Wilkes  County,  111  N.  C. 
317,  16  S.  E.  314. 


sions,  to  the  effect  that  a  guardian  has  author- 
ity to  submit  his  ward's  Interests  to  arbitration. 

Thus,  a  guardian  has  a  general  authority  to 
submit  to  arbitration  controversies  respecting 
the  Interests  of  his  ward.  Weston  v.  Stuart, 
11  Me.  826. 

Bo,  a  guardian  has  power  to  submit  to  ar- 
bitration the  rights  of  his  ward.  Thomas  v. 
Bennett.  56  Barb.  107,  obiter. 

A  guardian  may  submit  for  his  ward.  Bean 
v.  Farnam,  6  Pick.  260,  obiter. 

At  common  law,  a  guardian  could  agree  to  an 
arbitration.  Kelley  v.  Adams,  120  Ind.  340, 
22  N.  B.  817. 

The  submission  to  arbitration,  by  a  father 
on  behalf  of  his  Infant  child,  of  a  claim  for  In- 
juries to  her  person,  Is  authorized,  and  an 
award  made  thereon  will  bind  the  Infant.  Mer- 
rltt  v.  Williams,  Harp.  L.  306. 

A  submission  to  arbitration,  by  a  father,  of 
the  damages  done  by  trespass  upon  the  body 
of  his  Infant  son,  was  upheld,  notwithstanding 
the  damages  were  blended  with  those  to  which 
he  himself  was  entitled  as  natural  guardian,  in 
Beebe  v.  Trafford,  Klrby,  215. 

It  seems,  however,  that,  In  connection  with 
the  above  statements  and  decisions,  which  are 
true  as  far  as  they  go,  must  be  considered  two 
principles  which  have  heretofore  appeared  here- 
in (I.,  IT.,  a),  and  each  of  which  Is  consistent 
with  the  other  and  with  the  statements  and 
decision  above  set  out,  and  each  of  which  has 
been  followed  and  advocated  sufficiently  to  be- 
come a  controlling  principle,  vis.,  that  a, wards 
upon  the  arbitration  of  Infants'  Interests  are 
voidable  at  the  election  of  the  infants  (I.),  and 
that  a  guardian,  or  anyone,  binding  himself  as 
surety  for  the  performance  of  the  award,  may 
submit  the  interests  of  his  ward  to  arbitration. 
(II,  n.) 

This  last  limitation  Is  recognized  In  Re  Hur- 
ley, 1  Hayes  &  J.  160,  holding  that  a  guardian, 
entering  into  a  submission  to  arbitration  on  be- 
half of  his  ward,  binds  himself  only. 

With  these  limitations.  It  seems  to  be  true 
that  a  guardian  may  submit  his  ward's  Inter- 
ests to  arbitration. 

In  the  following  decisions  the  voidability  of 
the  award  as  to  the  Infant  is  recognized,  even 
when  the  submission  Is  made  by  general  guard- 
ian. 

Thus,  the  award  given  upon  a  submission  to 
arbitration  by  a  guardian  may  be  avoided  by 
the  Infant  upon  his  coming  of  age.  Barnaby 
v.  Barnaby,  1  Pick.  221. 

And,  where,  by  family  arrangement,  an  ob- 
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scure  will  was  submitted  to  arbitration,  and  ex- 
pense thereby  saved,  It  was  declared  to  be  for 
the  benefit  of  Infants'  Interests  therein,  who 
were  represented  by  guardian ;  and  was  there- 
fore held  a  valid  act,  unless  avoided  by  them 
upon  their  coming  of  age.  Hume  v.  Hume,  8 
ra.  St  144. 

So,  where  a  guardian  had  submitted  his 
ward's  liability  to  arbitration,  It  was  held  that 
he  could  avail  himself  of  the  award  as  a  de- 
fense ;  that  It  was  not  void,  but  merely  voidable 
at  his  election,  If  at  all.  Wiley  v.  neard,  1 
Tex.  Apn.  Cir.  Cas.  T White  v.  Wlllson)  686. 

And  the  submission  to  arbitration,  by  a  moth- 
er, of  a  matter  In  which  she  and  her  minor  heirs 
are  interested,  is  without  force  as  to  the  minors. 
Snow  v.  Walker,  42  Tez.  156. 

A  father  interested  adversely  to  his  children 
cannot  submit  their  claims  to  arbitration.  For- 
tune v.  Klllebrew.  86  Tex.  172.  23  S.  W.  976. 

On  account  of  technical  Irregularities  In  the 
order  of  submission,  an  award  was  set  aside  In 
arbitration  proceedings  brought  upon  the  con- 
sent of  heirs  by  their  guardian,  In  Galloway  v. 
Hill,  4  Bibb,  475. 

In  two  Instances  the  general  guardian's 
right  to  arbitrate  for  his  ward  Is  not  upheld. 
It  is  apparent,  however,  that  these  decisions 
were  rendered  with  reference  to  the  binding 
effect  of  the  award  upon  the  infant,  and  not 
with  reference  to  the  right  of  the  gunrdlan  to 
submit  after  binding  himself  for  the  perform- 
ance of  the  award. 

Thus,  a  general  guardian  has  no  power  to  sub- 
mit a  cause  of  action  either  on  behalf  of.  or 
against,  an  infant,  so  as  to  give  the  court  juris- 
diction to  adjudicate  upon  the  rights  of  the  In- 
fant. Coughltn  v.  Fay,  68  Hun,  521,  22  N.  Y. 
Supp.  1005. 

And  so.  a  guardian  has  no  power  to  consent 
to  a  reference  involving  matters  concerning 
his  ward.  If  the  result  Is  beneficial  to  the 
Infant,  It  may  be  ratified  by  the  court,  but,  when 
prejudicial,  It  Is  otherwise.  Fowler  v.  Lewis, 
36  W.  Va.  112,  14  S.  B.  447. 

The  question  Is  affected  by  statutes  in  some 
states. 

Thus,  under  the  Georgia  statute  regulating 
submission  to  arbitration,  a  guardian  may  make 
the  submission,  and  the  award  will  be  binding 
upon  the  ward.     Jones  v.  Bond,  76  Ga.  517. 

But  the  statute  only  allows  guardians  to  sub- 
mit to  arbitration  matters  of  controversy  with 
third  persons  touching  the  property  of  their 
wards;  and  therefore,  where  a  guardian  was  a 
party  to  the  arbitration  In  her  individual  right. 
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There  is  nothing  to  distinguish,  in  this 
regard,  a  contract  to  refer  to  arbitration 
from  any  other  contract  of  an  infant. 

Morse,  Arbitration  &  Award,  4;  1  Bou- 
vier,  Law  Diet.  Rawle's  ed.  Arbitration, 

The  court  can  sell  the  infant's  property 
without  his  consent  or  approval,  and  the 
title  will  pass  without  regard  to  his  rati- 
fication or  repudiation. 

Sutton  v.  Schonwald,  86  N.  C.  198,  41 
Am.  Rep.  455;  Williams  v.  Harrington,  33 
N.  C.  (11  Tred.  L.)  616,  53  Am.  Dec.  421; 
Rowland  v.  Thompson,  73  N.  C.  504;  Tate 
v.  Mott,  96  N.  C.  10,  2  S.  E.  176;  Barcello 
v.  Hapgood,   118  N.  C.  712,  24  S.  E.   124. 

These  courts  have  as  much  power  in  re- 


gard to  an  infant's  property  as  the  owner 
would  have  if  he  were  sui  juris. 

Harrison  v.  Bradley,  40  N.  C.  (5  I  red. 
Eq.)  136;  Marsh  v.  Bellinger,  127  N.  C. 
360,  37  S.  E.  494;  Grantham  v.  Kennedy, 
91  N.  C.  148. 

Here  the  infant  was  duly  represented  by 
a  next  friend,  who  is  an  officer  of  the  court. 

Schouler,  Dom.  Rel.  §  450,  p.  639;  Bel- 
iveau  v.  Amoskeag  Mfg.  Co.  68  N.  H.  225, 
44  L.  R.  A.  167,  73  Am.  St.  Rep.  577,  40 
Atl.  734;  Tyson  v.  Belcher,  102  N.  C.  112, 
9  S.  E.  634. 

A  guardian  can  bind  his  ward  by  a  con- 
fession  of  judgment. 

McAden  v.  Hooker,  74  N.  C.  24. 


and  no  next  friend  or  guardian  ad  litem  was 
Appointed  to  represent  the  Interests  of  the 
wards,  the  entire  arbitration  Is  a  nullity  as  to 
them,  and  cannot  be  used  in  evidence  against 
them.  Poullaln  v.  Poullaln,  70  Oa.  11,  4  S.  E. 
81 ;  Pe  Vaughn  v.  McLeroy,  82  Ga.  687,  10  S. 
E.  211. 

Neither  an  Infant,  nor  his  guardian,  has  a 
right  to  submit  a  controversy  concerning  the  In- 
fant to  arbitration,  under  |  372  of  the  New  York 
Code,  providing  for  an  agreement  as  to  the  truth 
of  facts,  and  a  submission  of  the  same  to  any 
court  which  would  have  had  jurisdiction  If  an 
action  had  been  brought ;  since  an  Infant  is  not 
competent  to  make  such  an  agreement,  and  the 
guardian  has  no  power  to  make  It  In  his  behalf, 
since  he  might,  by  such  an  agreement,  sacrifice 
the  Infant's  rights.  Lathers  v.  Fish,  4  Lane. 
213. 

The  Kentucky  act  of  1707,  allowing  guardians 
of  infants  to  submit  to  arbitration  disputes  con- 
cerning lands  of  their  wards,  Is  not  repealed 
by  act  of  1798  concerning  wards.  Galloway 
v.  Webb,  Hardin   (Ky.)   825. 

c.  Of  guardians  ad  litem. 

In  all  the  Instances  where  the  point  has  di- 
rectly arisen  as  to  the  right  of  a  guardian  ad 
U1<-m,  next  friend,  or  prochein  ami.  to  submit 
the  Infant's  cause  to  arbitration,  the  same  con- 
clusion has  been  reached,  viz.,  that  a  guardian 
ad  litem,  or  next  friend,  has  no  power  to  submit 
an  infant's  interest  to  arbitration  so  as  to  bind 
the  infant.  This  Is  upon  the  theory  that  the 
duties  of  a  guardian  ad  litem  are  limited  and 
confined  strictly  to  the  particular  suit  to  which 
he  is  appointed,  and  that  it  Is  not  within  the 
scope  of  his  duties  to  change  the  tribunal  or 
the  regular  course  of  the  procedure  of  the  con- 
troversy in  question ;  that  his  sneclal  power 
does  not  admit  of  the  exercise  of  discretion. 

A  guardian  ad  litem  cannot  bind  her  wards 
by  the  submission  of  their  interests  to  arbltra 
tion.     Fort  v.  Battle,  13  Smedes  &  M.  133. 

So,  a  guardian  ad  litem  has  no  power  to 
submit  a  matter  Involving  the  real-property  In- 
terests of  his  ward  to  arbitration.  Hannum  v. 
Wallace,  0  Humph.  120. 

The  majority  of  the  court,  In  Tucker  v.  Dabbs, 
12  Heisk.  18,  were  of  the  opinion  that  neither 
by  statute,  nor  by  common  law,  has  a  prochein 
ami  or  next  friend  the  right  to  submit  the  case 
of  an  infant  plaintiff  to  arbitration.  In  a  dis- 
senting opinion,  however,  the  Judge  was  strongly 
of  the  contrary  opinion,  that,  under  the  statute, 
a  prochein  ami  was  fully  authorized  to  submit 
70  L.  R.  A. 


an  Infant's  cause  to  arbitration,  the  suhmfanlon 
apparently  not  being  binding  on  the  Infant,  but 
voidable  by  him  upon  reaching  his  majority. 

There  Is  no  authority  for  the  appointment  of 
a  guardian  for  an  Infant,  to  appear  for  him  in  a 
controversy,  without  action  provided  for  by 
Code.     Flshef  v.  Stllson,  9  Abb.  Tr.  33. 

But,  If  the  guardian  atl  lilem.  next  friend,  or 
prochein  ami.  binds  himself  for  the  performance 
or  the  award.  It  seems,  then,  that  he.  the  same 
ns  any  other  surety,  may  have  a  submission  to 
arbitration  of  the  infant's  Interests.  (II.,  a* 
supra.) 

d.  Of  attorneys. 

Where  an  infant  appeared  In  a  case  referred 
to  a  referee,  merely  by  attorney,  the  reversal  of 
the  Judgment  rendered  was  affirmed.  Gamache 
v.  Prevost,  71  Mo.  84. 

So  in  Fagan  v.  Fagan,  2  Ir.  Eq.  Rep.  483, 
It  was  held  that  a  formal  consent  by  next  friend 
to  the  solicitor  to  refer  an  infant's  cause  to  ar- 
bitration was  necessary. 

But,  If  the  attorney  binds  himself  for  the  per- 
formance of  the  award  to  be  rendered  In  the 
arbitration  proceedings,  It  may  be  that  a  sub- 
mission by  him  Is  proper.     (II.,  a,  supra.) 

e.  Of  life  tenant. 

The  court  declared  It  Impossible  to  bind  an 
infant  heir  by  an  award,  in  a  submission  to 
arbitration  by  the  life  tenant  of  a  house,  of  a 
question  of  title  thereto,  in  Evans  v.  Cogan,  2 
P.  Wms.  450. 

III.  Power  of  court  to  determine  advisability 
of  submission. 

A  class  of  cases  In  harmony  with  the  doc- 
trine that  an  infant  Is  the  ward  of  the  court  Is 
those  holding  that  It  lies  In  the  court's  power 
to  determine  as  to  the  advisability  of  a  submis- 
sion to  arbitration  of  an  Infant's  cause  of  action. 
The  practice  of  referring  to  the  court  for  per- 
mission to  arbitrate  when  one  of  the  parties  was 
an  Infant  seems  to  have  been  quite  generally 
followed  In  England  and  Ireland. 

"In  the  court  of  chancery  an  order  may  be 
obtained  In  a  suit  In  which  an  Infant  Is  a  party, 
that  It  should  be  referred  to  the  master  to  ascer- 
tain whether  or  not  It  will  be  for  the  advantage 
of  the  Infant  that  the  suit  should  be  referred  to 
the  arbitration  of  a  particular  Individual." 
Watson,  Arbitration  and  Award,  *67,  Citing 
Hewitt  v.  Llewellyn,  May,  1822. 
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Why  could  not  a  next  friend  do  as  much 
as  to  him  whom  he  represents  by  order  of 
the  court  in  which  he  is  acting  as  such 
in  a  suit? 

Woerner,  Am.  Law  of  Administration,  § 
56,  p.  185;  Morse,  Arbitration  &  Award,  p. 
25. 

The  court's  power  in  this  respect  is  much 
greater  than  the  power  of  a  guardian. 

Schouler,  Dom.  Rel.  f  343,  p.  481 ;  Wade 
v.  Powell,  31  Ga.  1 ;  Jones  v.  Payne,  41  Ga. 
23. 

Plaintiffs  were  duly  represented  by  attor- 
neys, and  concluded,  in  consequence,  by  the 
judgment  oi  the  court. 

Marshall  v.  Fisher,  46  N.  C.  (1  Jones, 
L.)  Ill;  England  v.  Gamer,  90  N.  C.  197; 
Daniels  v.  New  London,  58  Conn.  156,  7  L. 
R.  A.  563,  19  Atl.  573;  Morris  v.  drier, 
76  N.  C.  410;  Governor  ex  rel.  University 
of  North  Carolina  v.  Jjassiter,  83  N.  C.  38; 
Gilbert  v.  James,  86  N.  C.  244;  Sutton  v. 
Schonwald,  86  N.  C.  198,  41  Am.  Rep.  455; 
Stephens  v.  Koonoe,  106  N.  C.  255,  11  S.  E. 


282;  Hutchinson  v.  Hutchinson,  126  N. 
C.  671,  36  S.  E.  149;  Springs  v.  Scott,  132 
N.  C.  548,  44  a  E.  116. 

The  previous  judgment  cannot  be  at- 
tacked in  a  separate  action  for  any  irregu- 
larity which  did  not  render  it  absolutely 
void.  Such  an  attack  can  be  made  only 
by  a  motion  in  the  cause  in  which  the 
judgment  attacked  was  had. 

Syme  v.  Trice,  96  N.  C.  243,  1  S.  E.  480; 
Gates  v.  Pickett,  97  N.  C.  21,  1  S.  E.  763: 
Ward  v.  Lowndes,  96  N:  C.  367,  2  S.  E. 
591;  Neville  v.  Pope,  95  N.  C.  349;  Morris 
v.  White,  96  NT.  C.  91,  2  S.  E.  254;  Mo 
Glawhorn  v.  Worthington,  98  N.  C.  199,  3 
S.  E.  633;  Long  v.  Jarratt,  94  N.  C.  443; 
Burgess  v.  Kirby,  94  N.  C.  575;  Fowler  v. 
Poor,  93  N.  C.  466; Williamson  v.  Hart- 
man,  92  N.  C.  236;  Stancill  v.  Gay,  92  N. 
C.  462;  Cowles  v.  Hayes,  69  N.  C.  406; 
Foard  v.  Alexander,  64  N.  C.  69;  Dick  v. 
McLaurin,  63  N.  C.  185;  Coffin  v.  Cook, 
106  N.  C.  376,  11  S.  E.  371;  Spivey  v.  Har- 
rell,  101  N.  C.  48,  7  S.  E.  693;   Tyson  v. 


The  practice  of  referring  to  the  master  to 
decide  whetac*  the  submission  of  a  cause  would 
be  for  the  benefit  of  an  Infant,  who  was  one  of 
the  parties,  was  recognized  in  Davis  v.  Page,  9 
Ves.  Jr.  850. 

And  it  seems  from  a  number  of  the  decisions 
that,  if  the  submission  is  made  by  order  of  the 
court,  then  the  award  is  not  voidable,  bat  bind- 
ing upon  the  infant. 

In  holding  that  a  formal  consent  by  the  next 
friend  to  refer  an  infant's  cause  to  arbitration 
was  necessary,  the  court  said :  "The  court  can 
then  refer  it  to  the  master  to  report  whether  it 
would  be  for  the  benefit  of  the  infant  that  the 
consent  should  be  made  a  rule  of  court.  If 
the  master  should  report  that  it  would  be  for 
the  benefit  of  the  infant  to  make  such  consent, 
so  signed  by  the  next  friend  or  aruardlan,  a  rule 
of  court,  ...  I  apprehend  that  the  award 
would  not  be  set  aside."  Pagan  v.  Fagan,  12 
Ir.  Eq.  Rep.  483. 

The  court  refused  to  set  aside  an  award  in 
Proudfoot  v.  Boyle,  15  Mees.  &  W.  19,  3  Dowl  & 
L.  524,  wherein  a  submission  to  arbitration  was 
had  by  order  of  nisi  prius. 

In  a  Canadian  case,  an  application,  which  is 
stated  to  be  the  first  of  its  kind  ever  made  in 
that  court,  was  made  for  an  order  referring  It 
to  the  master  of  the  court  to  ascertain  whether 
a  submission  to  arbitration  would  be  for  the 
benefit  of  an  infant  defendant  Stating  that  the 
established  practice  In  England  was  in  its  favor, 
the  court  granted  the  order,  remarking  that  its 
effect  would  be  to  bind  the  infant  by  the  award  ; 
and  that  this  is  the  only  way  in  which  an  infant 
can  be  bound  by  a  submission  to  arbitration 
without  the  aid  of  an  act  of  Parliament.  Allan 
v.  O'Neill,  2  Ch.  Chambers  Rep.  (Ont.)  22. 

In  holding  that  a  guardian  ad  litem  cannot 
bind  her  wards  by  the  submission  of  their  inter- 
ests to  arbitration.  It  was  declared  that  such  a 
procedure  can  be  adopted  only  under  the  juris- 
diction of  the  court.  Fort  v.  Battle,  13  Smedes 
&  M.  133. 

The  court  said,  In  Jones  v.  Payne,  41  Oa.  23, 
which  held  a  submission  to  arbitration  by  an 
Infant  a  defective  proceeding,  that,  if  there  had 
70  L.  R.  A. 


been  a  suit  pending  In  which  the  infants  were 
parties,  and  the  submission  had  been  under  or- 
der of  the  court,  the  chancellor  might,  perhaps, 
have  cured  the  defect. 

But  in  one  case,  Britton  v.  Williams,  0  Munf. 
453,  the  court  says  that,  although  infants  are 
hound  by  judgments  had  under  the  superintend- 
ence and  protection  of  the  court,  yet,  where  the 
case  Is  referred  to  arbitrators,  whereby  they 
are  deprived  of  that  protection,  a  submission  by 
Infants,  even  by  rule  of  court,  ought  not  to  be 
sanctioned. 

IV.  Right  to  plead  infancy  of  parties  to  sub- 
mission. 

The  few  decisions  on  the  question  agree  that 
the  fact  of  some  of  the  parties  to  an  arbitration 
proceeding  being  infants  cannot  be  availed  of  by 
other  parties  thereto  as  a  ground  for  setting 
aside  the  award. 

Thus,  the  unsuccessful  party  may  not,  after 
the  rendition  of  an  award,  complain  that  some 
of  the  parties  to  the  submission  were  under  age. 
"It  would  be  most  unjust  to  allow  him  to  take 
the  chance  of  an  award  in  his  favor,  and.  that 
falling,  to  claim  to  set  aside  the  whole  pro- 
ceeding for  a  defect  in  the  submission  of  which 
he  had  full  cognizance  when  he  entered  Into  It." 
Jones  v.  Powell,  6  Dowl.  483. 

The  supposed  hardship  of  infants  having  an 
election  unfairly  to  rescind  the  award  was  de- 
clared not  to  exist,  because  at  the  time  of  the 
submission  all  the  parties  knew  that  they  were 
dealing  with  infants.  In  Dowse  v.  Coxe,  3  Bing. 
20.  10  J.  B.  Moore,  272. 

So,  it  was  declared,  obiter,  in  Palmer  v.  Davis, 
28  N.  Y.  242,  that  the  ancient  rule  of  the  com- 
mon law  touching  awards  made  under  submis- 
sions by  infants  has  been  modified;  so  that 
while,  at  one  time,  awards  In  favor  of  Infants 
were  not  enforceable  at  law,  the  rule  more  re- 
cently established  and  acted  upon  by  courts  of 
law  In  England  Is  that,  where  a  party  has  know- 
ingly and  voluntarily  entered  Into  a  submission 
with  an  infant,  the  court  will  not  sot  it  aside 
on  the  ground  that  the  infant  is  not  bound  by 
It.  M.  M.  M. 
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Belcher,  102  N.  C.  112,  9  S.  £.  634;  Rogers 
v.  Holt,  62  N.  C.  (Phill.  Eq.)   108. 

A  new  action  will  not  be  treated  as  such 
motion. 

Long  v.  Jarratt,  94  N.  C.  443;  Murrill 
v.  Murrill,  84  N.  C.  182;  Foard  v.  Alexan- 
der, 64  N.  C.  69;  Morris  v.  White,  96  N.  C. 
91,  2  S.  E.  254;  State  v.  Veal,  120  N.  C. 
613,  58  Am.  St.  Rep.  810,  27  S.  E.  81; 
Hampton  v.  Norfolk  &  W.  R.  Co.  120  N.  C. 
534,  35  L.  R.  A.  808,  27  S.  E.  96. 

Some  of  these  defendants  were  innocent 
purchasers  for  value,  who  had  bought  in 
good  faith.  Such  purchasers  got  a  good 
title. 

England  v.  Garner,  90  N.  C.  197 ;  Morris 
v.  Gentry,  89  N.  C.  248;  Sutton  v.  Schon- 
tcald,  86  N.  C.  198,  41  Am.  Rep.  455;  Tate 
v.  Mott,  96  N.  C.  19,  2  S.  E.  176. 

When  the  purchasers  under  this  judg- 
ment bought,  they  were  not  required  to  see 
anything  except  that  the  court  had  ordered 
the  sale  and  had  jurisdiction. 

Bareello  v.  Hapgood,  118  N.  C.  712,  24  S. 
E.  124;  England  v.  Garner,  90  N.  C.  197. 

Montgomery,  J.,  delivered  the  opinion 
of  the  court: 

This  action  was  brought  by  the  plaintiffs 
against  the  defendants  to  recover  posses- 
sion of  a  certain  tract  of  land  situated  in 
Swain  county,  and  also  to  have  annulled  a 
certain  decree  and  judgment  in  an  action 
between  the  plaintiffs  and  certain  of  the 
defendants,  made  at  spring  term,  1892,  of 
Swain  superior  court,  on  the  ground  that 
the  decree  was  procured  through  fraud 
on  the  part  of  the  defendants,  and  because 
of  its  invalidity,  appearing  on  its  face.  The 
defendants  admit-  in  their  answer  that  they 
hold  the  land  under  and  by  virtue  of  the 
decree,  above  mentioned,  but  they  deny  that 
the  same  was  procured  through  their  fraud- 
ulent conduct,  and  insist  that  the  decree  is 
regular  in  form,  valid  and  binding  in  law. 
In  order  that  a  clear  understanding  may  be 
had  of  this  controversy,  it  is  necessary  to 
set  out  the  particulars  of  the  decree,  the 
main  point  of  contention  in  the  case,  and 
also  the  nature  of  the  action  in  which  it 
was  rendered. 

In  1872  John  A.  Millsaps  died,  leaving  a 
last  will  and  testament,  in  which  he  de- 
vised the  land  described  in  the  complaint 
to  his  brother  William  Millsaps,  the  father 
of  the  plaintiffs.  The  language  of  that 
part  of  the  will  is  as  follows:  "I  will  and 
bequeath  to  William  Millsaps,  my  half 
brother,  all  that  part  of  real  estate  in 
the  following  boundary,  to  wit,  ...  to 
be  and  inure  to  use  of  said  William  Mill- 
saps during  his  natural  life,  not  subject  to 
be  sold  and  conveyed  by  him;  but,  in  case 
he  should  have  legitimate  children,  it  is 
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to  belong  to  them  in  like  manner  as  the 
other  devises  above  named/'  The  devisee 
William  Millsaps  sold  and  conveyed  the  land 
in  fee  simple  to  certain  of  the  defendants* 
(the  other  defendants  claiming  title  to 
parts  of  it  by  deeds  from  original  purchasers 
from  William  Millsaps),  and  delivered  pos- 
session of  the  same  to  the  purchasers. 
Afterwards,  and  before  the  death  of  their 
father,  the  plaintiffs,  all  being  infants  (and 
five  of  whom  were  infants  at  the  commence- 
ment of  the  present  action),  commenced  an 
action  in  Swain  superior  court  in  October, 
1888,  for  the  purpose  of  having  the  deeds 
aforesaid,  which  had  been  executed  by  their 
father,  canceled,  and  the  life  estate  of  their  , 
father  in  the  land  declared  forfeited  because 
of  waste  which  had  been  committed  on  the 
same  by  those  who  had  purchased  from  him, 
and  for  damages  on  account  of  such  waste. 
In  the  action  commenced  in  1888  the  plain- 
tiffs in  their  first  allegation  in  the  complaint 
declared  that  they  were  infants  under  the 
age  of  twenty-one  years,  and  that  they 
brought  the  action  in  the  name  of  their 
next  friend,  Joseph  Schuler.  The  defendants, 
in  their  answer,  denied  that  allegation. 
In  the  second  allegation  of  the  complaint 
the  death  of  John  A.  Millsaps  was  set  out, 
and  the  item  of  the  will  which  we  have 
quoted  above  was  declared,  and  the  defend- 
ants admitted  the  same.  In  the  third  alle- 
gation of  the  complaint  it  was  alleged  that 
the  devisee  William  Millsaps  went  into  pos- 
session of  the  land,  and  that  was  admitted 
by  the  defendants  in  their  answer.  In  the 
fourth  allegation  of  the  complaint  it  was 
declared  that  the  plaintiffs  were  the  chil- 
dren of  William  Millsaps,  born  in  lawful 
wedlock,  and  owners  in  fee  of  the  land. 
The  whole  of  that  allegation  was  denied  by 
the  defendants.  The  fifth  allegation  of  the 
complaint  was  in  these  words :  "That  after 
the  said  William  Millsaps  entered  into  pos- 
session and  took  charge  of  said  land  regard- 
less of  the  rights  of  the  plaintiffs,  he  made 
some  kind  of  conveyances  to  the  defendants 
in  this  action,  purporting  to  convey  to  them 
the  land  in  fee;  that  the  defendants  took 
said  conveyances  for  said  land  with  full 
knowledge  of  the  rights  of  the  plaintiffs,  and 
for  a  consideration,  and  with  full  notice  of 
the  fact  that  the  said  William  Millsaps  had 
only  a  life  estate  in  said  land."  The  de- 
fendants denied  the  whole  of  that  allega- 
tion, although  they  afterwards  on  the  trial 
showed  those  deeds  as  evidence  of  ownership 
of  the  land.  In  the  sixth  allegation  the 
waste  and  destruction  of  timber  and  soil 
are  alleged,  and  the  same  is  denied. 

We  have  already  said  that  the  judgment 

demanded  in  that  action  was  that  the  deeds 

and  conveyances  made  by  William  Millsaps, 

the  father  of  the  plaintiffs,  to  the  defend- 
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ants,  be  canceled;  that  the  life  estate  of 
William  Millsaps  be  forfeited;  and  for  dam- 
ages for  the  waste  committed  on  the  prem- 
ises. The  complaint  and  answer  in  that  ac- 
tion were  filed  at  spring  term,  1888,  but  no 
progress  seems  to  have  been  made  until  fall 
term,  1801,  when  an  order  in  the  following 
words  was  made:  "By  consent  of  all  par- 
ties this  case  is  referred  to  S.  R.  Gibson 
and  A.  H.  Hayes,  as  arbitrators,  with  power 
to  choose  an  umpire  in  case  they  cannot 
agree,  to  go  upon  the  premises  of  the  land 
in  controversy  in  the  action,  and  value  the 
land  claimed  by  each  of  the  defendants,  and 
make  report  of  the  said  values  so  ascer- 
tained by  them  to  the  next  term  of  this 
court;  and  also  ascertain  and  report  the 
amount  of  money  which  has  been  heretofore 
paid  to  W.  R.  Millsaps  by  each  of  the  said 
defendants,  or  those  under  whom  they 
claim,  which  shall  be  embraced  in  said  re- 
port as  a  part  of  their  award;  and  it  is 
ordered  upon  the  coming  in  of  said  report 
or  award,  if  there  shall  be  a  balance  found 
due  the  plaintiffs  upon  said  land  over  and 
above  what  shall  have  been  found  by  said 
arbitrators  to  have  been  pnid  to  said  W. 
R.  Millsaps,  a  judgment  of  this  court  shall 
be  entered  for  said  balance  against  each  of 
said  defendants  for  such  amounts  as  shall 
then  be  ascertained  to  be  due  from  them, 
and  retained  for  further  orders."  That  judg- 
ment or  order  was  signed  by  one  of  the 
numerous  counsel  on  each  side.  Under  it 
the  arbitrators  acted,  and  made  report  to 
the  court.  In  that  report  they  set  forth 
that  there  had  been  paid  by  the  several  pur- 
chasers, defendants  and  those  who  claim 
under  them,  to  W.  R.  Millsaps  and  wife, 
the  sum  of  $1,194.60;  that  the  land  was 
worth  at  a  fair  cash  valuation  $1,550, 
"leaving  a  balance  due  the  plaintiffs  of 
$355.40,  to  be  paid  by  the  defendants  as 
follows:  'We  consider  that  Franks  has 
paid  full  value  of  the  land  held  by  those 
claiming  under  said  Franks.  We  consider 
that  G.  D.  Estes  should  pay  $255,  and  W. 
R.  Randall  should  pay  $45.40,  and  John 
Long  should  pay  $55;  making  a  total  of 
$355.40'.  At  spring  term,  1892,  that  award 
was  made  a  judgment  of  the  court.  In  the 
judgment  it  was  decreed  that  the  deeds  for 
that  part  of  the  land  bought  by  Franks  be 
declared  valid,  passing  all  the  interest  of 
all  the  heirs  at  law  of  W.  R.  Millsaps  in 
the  land  described.  It  was  further  adjudged 
that  title  be  made  by  the  clerk  of  the  su- 
perior court,  as  commissioner,  to  G.  D. 
Estes,  John  Long,  and  W.  R.  Randall,  sepa- 
rately, when  they  shall  have  paid  the 
amounts  found  to  be  due  by  them  into  the 
office  of  the  clerk  of  the  superior  court,  and 
that  the  clerk's  deed  shall  pass  all  the  in- 
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terest  of  the  said  parties  and  all  the  In- 
terest of  all  the  heirs  at  law  of  the  said 
W.  R.  Millsaps." 

Upon  the  trial  of  the  present  action  his 
Honor  submitted  the  issues  in  the  following 
words  to  the  jury:  "(1)  Are  the  proceed- 
ings and  decree  in  the  superior  court  of 
Swain  county,  declaring  titles  to  land  now 
claimed  by  the  plaintiffs  to  be  in  the  de- 
fendants on  payment  of  certain  sums  of 
money,  and  have  the  terms  of  said  decree 
been  complied  with  by  the  defendants,  and 
money  paid  according  to  the  terms  of  said 
decree?  (2)  Was  money  so  paid  taken  and 
received  by  the  plaintiffs  in  former  actions, 
and  who  are  now  plaintiffs  in  the  present 
action?  (3)  Was  such  proceeding  regular 
in  form?  (4)  Were  such  proceeding  and 
decree  instigated  and  procured  by  fraud? 
(5)  Were  said  proceedings  and  decree  with- 
in the  scope  and  purpose  of  the  suit,  and 
within  the  power  and  jurisdiction  of  the 
court?  (G)  Are  said  proceedings  and  judg- 
ment a  valid  estoppel  of  record  against  the 
Dlaintiffs,  barring  the  plaintiffs  from  main- 
taining the  present  action  againBt  the  de- 
fendants? (7)  Did  the  defendants  or  ei- 
ther of  them  buy  for  full  value  and  take 
their  titles  for  land  held  by  them  without 
notice  or  knowledge  of  any  charge  of  fraud 
or  claim  of  invalidity  of  said  decree?  (8) 
Are  the  plaintiffs  owners  of  the  land  sued 
for  and  described  in  the  complaint?  (9) 
Are  the  defendants  in  wrongful  possession 
of  said  land?  (10)  What  damages  are  the 
Dlaintiffs  entitled  to  recover?"  His  Honor 
instructed  the  jury  that,  if  they  believed 
the  evidence,  thev  would  answer  the  first 
two  issues,  "Yes',"  the  fourth,  "No,"  the 
fifth,  "Yes,"  the  sixth,  "Yes,"  the  seventh, 
"Yes,"  the  eighth  and  ninth,  "No,"  and  the 
tenth,  "Nothing." 

The  whole  record  of  the  action  com- 
menced in  1888  was  introduced  as  evidence 
in  the  present  action,  and  it  appeared  that 
Estes,  Long  and  Randall  paid  into  the 
clerk's  office  the  amounts  found  to  be  due 
by  them,  respectively,  by  the  arbitrators; 
and  that  the  clerk  of  the  court,  as  commis- 
sioner, made  deeds  to  them  according  to 
the  judgment  and  award.  There  was  also 
undisputed  evidence  that  the  clerk  disposed 
of  that  fund,  the  total  being  $389.95,  as 
follows:  To  the  attorneys  of  the  plaintiffs, 
$178.12;  and  to  the  guardian  of  the  plain- 
tiffs, $193.13. 

It  is  not  necessary  for  us  to  discuss 
whether  or  not  his  Honor  should  have  sub- 
mitted certain  of  the  evidence  in  this  case 
on  the  issue  of  fraud  in  the  matter  of  the 
procuring  of  the  order  of  arbitration  and 
the  proceedings  under  the  same.  It  is 
enough  for  us  to  say  that  the  order  or 
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judgment  of  the  court  in  the  action  of  1888, 
referring  the  case  to  arbitrators,  and  the 
judgment  which  followed  on  the  report  of 
the  arbitrators,  were  coram  non  judice,  and 
on  that  account  totally  void.  The  infants 
in  this  action  were  the  real  parties  to  the 
suit,  and  not  Schuler,  who  appeared  as 
their  next  friend;  and  an  infant  cannot 
give  his  consent  to  a  submission  of  his 
cause  to  arbitration,  and  any  attempt  to 
do  so  for  him  is  absolutely  void.  Rudston 
v.  Yates,  March,  N.  C.  141 ;  1  Rolle,  Abr. 
Arbitration,  A.  268;  Britton  v.  Williams, 
6  Munf.  453;  Tucker  v.  Dabbs,  12  Heisk. 
18;  Jones  v.  Payne,  41  Ga.  23.  There  can 
be  cases  found  in  which  it  is  held  that  an 
attorney  can  submit  his  client's  cause  pen- 
dente lite  without  the  consent  of  his  client, 
but  it  will  be  found  on  examination  that 
the  elients  are  of  full  age,  as  in  the  ease 
of  Morris  v.  Grier,  70  N.  C.  410.  We  have 
found  no  case  in  our  researches  where  an 
infant's  cause  of  action  has  been  submitted 
to  arbitration. 

We  have  said  that  this  order  of  arbitra- 
tion and  the  judgment  founded  upon  it 
were  not  voidable,  but  were  void;  and  it 
follows,  therefore,  that  all  that  was  done 
under  them,  and  all  titles  to  any  part  of 
the  plaintiff's  land  procured  by  any  person 
through  them,  are  invalid,  and  of  no  force; 
and  his  Honor  was  in  error  in  instruct- 
ing the  jury  to  answer  the  third,  fifth, 
sixth,  and  seventh  issues,  "Yes."  And  he 
was  also  wrong  in  instructing  the  jury  to 
answer  the  eighth  and  ninth  issues,  "No," 
and  the  tenth  issue,  "Nothing." 

Such  of  the  plain  tiffs'  special  prayers  for 
instruction  as  were  of  like  effect  with  the 
opinion  we  have  expressed  ought  to  have 
been  granted.  It  was  argued  before  this 
court  by  the  counsel  of  the  defendants  (ap- 
pellees) that  outside  of  the  award  and 
judgment  upon  the  award  the  defendants' 
deeds  from  W.  R.  Millsaps  were  valid,  and 
passed  the  title  to  the  land  to  the  defend- 
ants, because  the  language  of  that  item  of 
the  will  of  John  A.  MilJsaps,  in  which  the 
land  described  in  the  complaint  was  de- 
vised, constituted  William  Millsaps  tenant 
in  tail,  and  under  our  statute  (Code,  § 
1325)  estates  in  tail  are  converted  into  fee- 
simple  estates.  We  can  see  no  likeness  be- 
tween the  estate  created  in  William  Mill- 
saps by  the  will  of  his  brother  to  that  of 
an  estate  in  tail  under  the  statute  de  donis. 
In  estates  tail  the  tenements*  were  given  to 
a  man  and  the  heirs  of  his  body,  for  in- 
stance, and  not  to  a  man  for  his  natural 
life,  and  then  to  the  heirs  of  his  body  or 
to  his  children.  And  the  incidents  of  an 
estate  in  tail  were  that  the  tenant  in  tail 
could  commit  waste  without  being  called 
to  account  for  the  same;  that  the  wife  of 
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the  tenant  in  tail  could  have  her  dower  in 
the  estate  tail;  that  the  husband  of  the 
female  tenant  in  tail  might  be  tenant  by 
the  curtesy  of  the  estate  tail.  In  our  case 
the  language  of  the  will  is  that  the  prop- 
erty is  to  be  and  inure  to  the  use  of  the 
said  William  Millsaps  during  his  natural 
life,  not  subject  to  be  sold  and  conveyed  by 
him.  His  estate  under  the  will  is  but  a 
life  estate,  and  has  none  of  the  incidents 
of  an  estate  in  tail. 
Error. 

A  petition  for  rehearing  having  been 
filed,  Walker,  J.,  on  March  21,  1905,  handed 
down  the  following  additional  opinion : 

This  case  was  before  us  at  spring  term, 
1904,  when  we  ordered  a  new  trial.  It  is 
reported  in  134  N.  C.  480,  ante,  177, 40  S.  E.  • 
988,  where  the  facts  are  fully  stated  by 
Justice  Montgomery.  We  are  now  asked 
to  rehear  the  case,  and  to  review  and  re- 
verse the  decision  we  then  made.  A  brief 
recital  of  the  leading  facts  will  make  plain 
our  reason  for  not  doing  so:  The  plain- 
tiffs brought  a  suit  in  1888  against  Eates 
and  others,  and  alleged  in  their  complaint 
that  their  grandfather,  John  A.  Millsaps, 
had  devised  to  their  father,  W.  R.  Millsaps, 
the  land  in  controversy  for  and  during  his 
natural  life,  with  a  restriction  annexed  to 
the  gift  that  he  should  not  sell  and  convey 
the  same,  and  at  his  death  to  his  legitimate 
children,  the  plaintiffs;  and  that  their 
father  sold  and  conveyed  the  land  to  the 
defendants  in  this  suit,  who  entered  while 
the  life  estate  was  still  subsisting,  and 
committed  waste  upon  the  land.  Their 
prayer  was  for  a  forfeiture  of  the  life  es- 
tate, and  for  damages  for  the  waste  com- 
mitted, and  for  a  cancelation  of  the  deeds 
made  by  the  life  tenant.  The  material  al- 
legations were  denied  by  the  defendants. 
Plaintiffs  were  all  infants  at  the  time  the 
suit  was  commenced,  and  when  the  judg- 
ment therein  was  rendered;  and  there  was 
no  appointment  of  a  next  friend,  upon 
written  application  and  order,  as  required 
by  the  rule  of  the  court,  to  prosecute  the 
suit  in  their  behalf  (Clark's  Code,  3d  ed. 
§  16,  p.  958),  though  the  name  of  John 
Schuler  was  inserted  in  the  summons  by  the 
clerk  as  such  next  friend.  The  evidence 
does  not  tend  to  show  that  he  took  any  in- 
terest in  the  subsequent  proceedings,  or  any 
care  of  the  interests  of  the  infants.  So  far 
as  appears,  the  latter  had  no  actual  knowl- 
edge of  the  institution  of  the  action,  or  of 
the  proceedings  therein.  The  evidence 
tends  to  show  that  the  action  was  com- 
menced at  the  instance  of  their  father, 
whose  conduct  and  relation  to  the  cause  in- 
dicate that  he  was  unfriendly  to  their  in- 
terests, and  was  attempting  by  the  suit  to 
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cure  the  defective  title  he  had  conveyed  to 
the  defendants.  The  counsel  of  record  con- 
sented to  an  arbitration;  the  submission 
requiring  the  arbitrators  not  to  ascertain 
and  determine  what  were  the  real  rights  of 
the  plaintiffs,  but  simply  to  report  the 
value  of  the  land,  and  how  much  had  been 
paid  to  William  Millsaps  by  those  who 
purchased  from  him.  It  was  further  pro- 
vided that  the  judgment  should  be  entered 
for  the  difference  between  the  value  of  the 
land  and  the  sums  so  paid,  or  "for  the 
balance  thus  found  due  to  the  plaintiffs." 
The  arbitrators  reported  the  value  to  be 
$1,550;  the  amount  paid,  $1,194.60;  leav- 
ing a  balance  due  of  $355.40  to  be  paid  as 
follows:  G.  D.  Estes,  $225;  W.  R.  Ran- 
dall, $45.40;  and  John  Long,  $55.  The 
other  purchasers,  J.  A.  and  Mary  M. 
Franks,  were  found  to  have  paid  their 
share  in  full,  and  no  sum  was  reported  as 
due  by  them.  In  accordance  with  the  sub- 
mission by  consent  of  counsel,  it  was  after- 
wards adjudged  by  the  court  that  the 
award  be  approved  and  made  a  rule  of 
court,  and  that  the  defendants,  respectively, 
pay  to  the  plaintiffs  the  several  amounts 
thus  found  due  by  the  report  of  the  arbi- 
trators; and  the  clerk,  as  commissioner, 
was  appointed  to  make  title  to  the  pur- 
chasers upon  payment  of  the  sums  so  due. 
The  several  amounts  were  afterwards  paid, 
and  title  made  by  the  commissioner  accord- 
ingly. It  further  appears  in  the  case  that 
of  the  balance  reported  as  due,  namely, 
$355.40,  the  infants,  by  their  guardian,  re- 
ceived, in  round  numbers,  one  half  thereof, 
so  that  they  have  realized  from  their  land, 
which  is  worth  $1,550,  the  small  sum  of 
$175.  This  action  is  brought  to  set  aside 
that  judgment  and  the  award,  for  the  rea- 
sons stated  in  the  former  opinion,  some  of 
which  were  that  the  attorneys  had  no  pow- 
er or  authority  to  consent  to  any  such  arbi- 
tration, and  the  court  had  no  power  to  enter 
a  judgment  by  consent  thereon,  and,  fur- 
ther, that  an  arbitration  by  infants  or  their 
next  friend  or  attorneys,  if  properly  ap- 
pointed, is  voidable,  if  not  void.  At  the 
former  hearing  this  court  held  that  the  ar- 
bitration and  proceedings  based  thereon 
were  void,  and  could  not  be  set  up  as  an  es- 
toppel or  as  res  judicata,  so  as  to  conclude 
the  infants.  Counsel  for  the  petitioners 
now  argue  that  this  was  error,  as  the  sub- 
mission, the  arbitration,  and  the  award,  at 
most,  were  only  voidable,  and  that  the  in- 
fants cannot  avail  themselves  of  the  defect, 
and  disown  the  act  of  the  attorneys,  and 
disaffirm  the  award,  because  a  judgment  of 
the  court  has  supervened,  and  as  some,  at 
least,  of  the  defendants  purchased  for  value 
upon  the  faith  of  that  judgment,  without 
notice  of  any  illegality,  they  are  protected 
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under  the  general  principle  applicable  to 
persons  who  buy  at  judicial  sales,  and  who 
are  strangers  to  the  suit  in  which  the  sale 
was  ordered. 

We  find  that  the  authorities  are  not 
agreed  as  to  whether  an  infant's  submission 
to  arbitration  is  void  or  merely  voidable. 
Some  courts  which  are  entitled  to  the  great- 
est respect  have  held  that  it  is  utterly 
void,  while  others  of  equal  authority  have 
held  that  it  is  only  voidable.  In  this  con- 
flict of  opinion,  we  are  inclined  to  concur 
with  those  courts  and  the  text  writers  who 
maintain  the  proposition  that  such  sub- 
missions are  voidable,  merely,  as  we  are  un- 
able to  see  why  the  case  should  be  taken 
out  of  the  general  rule  as  to  the  contracts 
of  infants;  a  submission  being  in  itself  a 
contract,  or  so  far  partaking  of  its  nature 
as  to  be  substantially  within  the  principle 
applicable  to  contracts.  A  submission  to 
arbitration  may  be  defined  as  the  agree- 
ment by  which  parties  refer  disputed  or 
doubtful  matters  pending  between  them  to 
the  final  decision  and  award  of  another 
party,  whether  one  person  or  more;  the 
party  to  whom  the  reference  is  made  is 
called  an  "arbitrator ;"  the  arbitration  is 
the  investigation  and  determination  of  the 
matters  of  difference  .between  the  contend- 
ing parties  by  the  arbitrator  so  chosen ;  and 
the  award  is  the  decree  or  judgment  of  the 
arbitrator,  and  is  generally  conclusive  in  its 
effect.  2  Am.  &  Eng.  Enc.  Law,  2d  edl  p. 
539;  Morse,  Arbitration  &  Award,  36.  The 
basis  of  the  arbitration  and  award  is  the 
submission.  Watson,  in  his  book  on  Ar- 
bitration &  Award,  59  Law  Lib.  (1848),  p. 
55,  thus  states  the  law  upon  the  question 
now  presented:  "Every  person  capable  of 
making  a  disposition  or  a  release  of  his 
right  may  make  a  submission  of  that  right 
to  arbitration,  and  consequently  will  be 
bound  by  an  award  made  in  pursuance 
thereof.  But  persons  who  cannot  bind 
themselves  by  contract  cannot  submit  to  ar- 
bitration, as  infants,  femes  covert,  persons 
compelled  by  threats  and  imprisonment, 
persons  professed  in  religion.  It  is  quite 
clear  that  a  submission  by  an  infant  is 
either  void  or  voidable,  and,  unless  he  rati- 
fies when  he  attains  his  age,  he  is  not 
bound  by  his  submission  to  perform  an 
award.  In  Rolled  Abridgment  it  is  laid 
down  generally  that  an  infant  is  not  bound 
by  his  submission  of  a  trespass  committed 
either  on  his  person  or  on  his  land.  In 
another  place  in  the  same  book  it  is  said 
that  such  submission  is  only  voidable. 
And  this  seems  to  be  the  only  doubtful 
question  respecting  the  submission,  as  far 
as  regards  the  infant  himself,  for  in  some 
cases  it  has  been  held  that  a  submission  by 
an  infant  is  merely  void;   in  others,  that 
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it  is  only  voidable.  In  a  modern  case, 
where  a  cause  was  referred  by  parol  agree- 
ment, in  which  an  infant  by  his  proohein 
ami,  was  plaintiff,  it  was  held  to  be  quite 
clear  that  the  infant  was  not  bound  by  the 
award;  but  the  court  directed  that  he 
should  have  notice  of  the  award,  and,  if  he 
would  not  perform  it,  that  the  defendant 
should  be  at  liberty  to  carry  down  the  rec- 
ord to  trial  by  proviso;"  trial  by  proviso 
being  one  brought  on  by  the  defendant  on 
notice  to  the  plaintiff,  and  taking  its  name 
from  the  words  of  the  writ  to  the  sheriff, 
which  required  him  to  execute  only  one  of 
tne  writs  or  notices  of  trial.  3  Bl.  Com.  357. 
So  that  it  appears  the  arbitration  was  al- 
together ignored,  and  the  defendant  was 
left  at  liberty  to  proceed  as  if  plaintiff  had 
failed  to  bring  down  the  record  to  the 
assizes.  He  also  refers  to  a  case  in  which 
the  court  of  King's  bench,  by  Abbott,  Ch. 
J.,  reversing  the  court  of  common  pleas, 
held  that,  where  infant  plaintiffs  appeared 
by  next  friend,  their  attorney  or  solicitor 
had  no  authority  to  consent,  for  them  or 
their  next  friend,  to  a  submission,  and  con- 
sequently that  they  were  not  bound  by  the 
award.    Biddell  v.   Dowse,   6   Barn.   &   C. 

255.     In  Cavendish  v. ,  1  Ch.  Cas.  279, 

Lord  Chancellor  Nottingham  refused  to  de- 
cree the  performance  of  an  award  against 
an  infant,  who  appeared  by  his  guardian, 
which  was  based  upon  a  submission  by  con- 
sent and  order  of  the  court,  because  it  was 
inequitable  on  its  face,  and  he  added  that 
"he  would  never  decree  an  award  which 
should  bind  an  infant."  Evans  v.  Cogan,  2 
P.  Wme,  450.  Morse  thus  refers  to  the 
subject:  'The  agreement  of  an  infant  to 
submit  to  arbitration  is  like  any  other  con- 
tract into  which  he  might  enter.  There  is 
an  old  English  case  in  which  his  undertak- 
ing is  declared  absolutely  void.  But  the 
later  and  conclusive  authorities  hold  it  to 
be  only  voidable.  The  presumed  incom- 
petency of  the  infant  to  have  a  proper 
care  for  his  own  interests  will  be  kept  by 
the  courts  within  reasonable  bounds.  Thus, 
where  an  infant's  claim  for  damage  for  an 
assault  and  battery  had  been  submitted,  and 
the  amount  awarded  had  been  paid  him,  in 
a  subsequent  suit  brought  by  him  for  the 
same  cause  of  action  it  was  held  that  the 
jury  should  take  into  consideration  the  sum 
paid:  if  they  thought  it  sufficient  compen- 
sation, they  should  give  only  nominal  dam- 
ages; if  they  thought  it  insufficient,  they 
should  make  up  the  deficiency.  Whether 
or  not  equity  will  decree  an  award  to  be 
binding  upon  an  infant  seems  a  matter  of 
doubt,  depending  much  upon  the  merits  of 
the  case."  Morse,  Arbitration  &  Award,  p. 
4.  So  in  3  Cyc.  Law  &  Proc.  p.  588,  the 
power  to  submit  in  any  case  is  said  to  exist 
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only  "where  there  is  a  capacity  to  contract, 
with  a  liability  to  pay,"  and  the  power  to 
enter  into  the  contract  of  submission  to  ar- 
bitration must  needs  be  commensurate  with 
such  legal  capacity  of  the  parties  to  it. 
It  must  therefore  be  that  in  the  case  of  in- 
fants, as  their  contracts  are  only  voidable, 
their  agreements  to  arbitrate  must,  general- 
ly speaking,  be  voidable,  and  not  void.  2 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  616.  And 
so  it  was  expressly  adjudged  in  Brit  ton  v. 
Williams,  6  Munf.  453,  the  court  saying: 
"Although  infants  are  bound  by  judgments 
had  under  the  superintendence  and  protec- 
tion of  the  court,  yet,  where  the  case  is 
referred  to  arbitrators,  whereby  they  are 
deprived  of  that  protection,  a  submission  by 
infants,  even  by  rule  of  court,  ought  not  to 
be  sanctioned.  For,  as  awards  are  in  the 
nature  of  judgments,  and  are  to  be  final 
and  conclusive,  which  cannot  be  where  one 
party  has  a  right  to  avoid  them,  it  follows 
that  a  submission  by  infants,  although  with 
adults,  cannot  be  obligatory  on  either 
party."  The  court  held  that,  as  there  was 
no  valid  submission  in  the  case,  there  could 
be  no  award,  and  consequently  the  judg- 
ment should  be  reversed  as  far  back  as  the 
writ.  The  same  doctrine  was  announced  in 
Baker  v.  Lovett,  6  Mass.  78,  4  Am.  Dec. 
88,  where  it  was  said  that  infants  are  sup- 
posed to  be  destitute  of  sufficient  under- 
standing to  contract,  and  the  law  there- 
fore protects  their  weakness  and  imbecility 
so  far  as  to  allow  them  to  avoid  all  their 
contracts  by  which  they  may  be  injured,  in- 
cluding agreements  which  involve  a  release 
of  their  rights,  as  the  law  presumes  that 
they  have  not  sufficient  discretion  to  put  a 
fair  value  upon  them.  For  the  same  rea- 
son, if  an  infant  submit  his  rights  to  ar- 
bitration, he  will  not  be  bound  by  the 
award,  from  a  presumed  incompetency  to 
choose  suitable  arbitrators,  and  a  lack  of 
sufficient  judgment  to  properly  care  for  his 
own  interests;  and  he  is  thus  protected  un- 
til he  attains  his  majority.  It  follows 
from  what  we  have  said  that,  as  an  infant 
cannot  convey  an  irrevocable  title  to  an- 
other, he  cannot  submit  to  an  award  which 
would  give  the  latter  such  a  title. 

Nor  has  a  guardian  ad  litem  or  next 
friend  the  power  to  submit  for  the  infant, 
even  though  the  submission  be  a  rule  of 
court.  "He  cannot  change  the  tribunal  or 
the  principles  of  decision."  Morse,  Arbi- 
tration &  Award,  25;  Fort  v.  Battle,  13 
Smedes  &  M.  133;  Hannum  v.  Wallace,  9 
Humph.  129.  But  it  can  make  no  practi- 
cal difference  in  this  case  whether  the 
award  and  judgment  are  void  or  voidable, 
as  the  infants,  in  their  complaint,  have  al- 
leged that  the  award  was  made  and  the 
judgment  was  rendered  in  a  suit  which  was 
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collusive  and  fraudulent,  and  therefore  that 
they  are  void.  This  would  seem  to  be  a 
sufficient  disaffirmance  of  them,  and,  in- 
deed, the  language  is  quite  positive  and  un- 
equivocal in  meaning.  If  they  are  to  be  set 
aside  and  disregarded  what  difference  can 
it  make  if  it  be  done  because  they  are  void 
or  voidable? 

There  is  a  more  serious  question  to  be 
considered,  and  one  the  solution  of  which 
may  be  still  more  fatal  to  the  award.  The 
original  suit  was  brought  to  have  the  life 
estate  declared  forfeited  for  waste,  for 
damages  for  the  waste  committed,  and  for 
the  cancelation  of  the  deeds  of  the  defend- 
ants. The  arbitration  reverses  the  object 
and  the  purpose  of  the  suit,  and  converts 
it  into  a  proceeding  to  validate  the  deeds, 
and  thereby  to  save  the  life  estate  from  for- 
feiture, and  to  prevent  the  recovery  of  dam- 
ages, and  to  give  the  plaintiffs,  in  lieu  of 
their  just  rights,  which  were  too  well  estab- 
lished to  be  even  the  subject  of  any  contro- 
versy, a  sum  of  money  so  small  in  compari- 
son with  the  real  value  of  their  land  as  to 
lead  anyone  to  exclaim,  "They  got  the  in- 
fants' land  for  nothing  I"  Collins  v.  Davis, 
132  N.  C.  Ill,  43  S.  E.  581;  Worthy  v.  Cad- 
dell,  76  N.  O.  82.  The  agreement,  if  there 
was  any,  with  the  next  friend  of  the  in- 
fants, was  one-sided  in  its  operation,  and 
unequal  in  its  effect.  It  did  not  require 
any  arbitration  or  even  consideration  of  the 
plaintiffs'  rights,  but  only  an  appraisement 
of  property,  and  a  statement  of  the  pay- 
ments made  by  the  defendants,  not  to 
plaintiffs,  but  to  their  father,  in  order  that 
the  defendants  might,  by  the  payment  of 
the  balance  or  the  difference  in  the 
amounts,  acquire  a  valid  title  to  the  plain- 
tiffs' land.  If  we  can  properly  call  such  a 
proceeding  an  arbitration,  it  is  not  such  a 
one  as  a  court  of  equity  should  enforce  or 
allow  to  stand  in  the  way  of  the  plaintiffs' 
recovery.  Indeed,  we  doubt  if  the  court 
had  the  necessary  jurisdiction,  even  in 
equity,  to  proceed  thus  to  dispose  of  an  in- 
fant's land,  although  it  may  have  had  the 
consent  of  the  parties.  It  unquestionably 
has  a  general  jurisdiction  over  the  estate 
of  an  infant,  and  may  sell  his  property,  if 
it  deems  it  for  his  interest  and  advantage 
to  do  so  {Williams  v.  Harrington,  33  N.  0. 
[11  Ired.  L.]  616,  53  Am.  Dec  421),  but 
not  dispose  of  it  in  the  manner  adopted,  or 
for  the  purposes  intended  in  the  former 
suit  (Troy  v.  Troy,  45  N.  C.  [Busbee  Eq.] 
85).  There  must  be  some  attempt,  at  least, 
by  the  next  friend,  to  protect  the  rights  of 
the  infant.  In  this  case  it  appears  that 
one  of  the  parties  gets  an  interest  in  the 
land  without  paying  anything  whatever  to 
the  infants,  and  the  others  acquire  their  in- 
terests at  a  most  inconsiderable  sum.  In 
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the  language  of  Ruffin,  J.,  speaking  for  the 
court:  "It  would  be  a  plain  violation  of 
right  to  leave  the  judgment  standing,  so  as 
to  operate  as  an  estoppel  upon  these  in- 
fants, when  the  court  can  see  that  no  real 
defense  was  ever  made  for  them."  Larkins 
v.  Bullard,  88  N.  G.  35.  The  fact  that 
judgment  was  entered  upon  the  award  ac- 
cording to  the  agreement  in  the  submission 
does  not,  under  the  circumstances  of  this 
case,  impart  validity  to  it.  The  judgment 
was  by  consent,  and  is  as  open  to  attack 
as  the  submission  and  award.  Without  dis- 
cussing the  matter  more  fully,  we  think 
there  was  evidence  tending  to  establish  the 
plaintiffs'  contention,  which  should  have 
been  considered  by  the  jury,  upon  each  of 
the  issues  submitted. 

The  plea  that  they  are  purchasers  for 
value  and  without  notice  cannot  avail  the 
defendants.  It  is  freely  admitted  to  be  the 
general  rule,  as  argued  by  the  defendants' 
counsel,  that  innocent  purchasers,  or  those 
who  have  purchased  at  a  judicial  sale  with- 
out notice  of  any  irregularity  in  the  pro- 
ceedings and  judgment  under  which  the 
sale  was  made,  will  be  protected  when  it 
appears  that  the  court  had  jurisdiction  of 
the  parties  and  of  the  subject-matter  of  the 
proceedings,  and  that  the  judgment,  on  its 
face,  authorized  the  sale.  This  is  but  an- 
other way  of  stating  the  general  principle 
that  the  judgment  or  decree  of  a  court  hav- 
ing general  jurisdiction  over  a  subject-mat- 
ter, subsisting  unreversed,  must  be  re- 
spected, and  sustains  all  things  done  under 
it,  notwithstanding  any  irregularity  in  the 
course  of  the  proceedings  or  error  in  the  de- 
cision. Williams  v.  Harrington,  33  N.  C. 
(11  Ired.  L.)  616,  53  Am.  Deo.  421.  Such 
a  judgment  will  therefore  sustain  the  title 
of  a  purchaser  at  a  sale  made  under  it,  if 
he  had  no  notice  of  the  alleged  defect  in  the 
proceedings.  Sutton  v.  Schonwald,  86  N.  C. 
198,  41  Am.  Rep.  455;  England  v.  Oarner, 
90  N.  C.  197.  But  in  our  case  the  irreg- 
ularities and  defects  are  of  such  a  nature, 
and  are  so  apparent  upon  the  face  of  the 
record  in  the  former  suit,  that  the  defend- 
ants in  that  suit,  and  those  who  now  claim 
to  hold  under  them,  must  be  presumed  to 
have  had  notice  of  said  defects.  So  far  as 
the  irregularity  in  appointing  the  next 
friend  of  the  plaintiffs  is  concerned,  it  would 
seem  that  the  observations  of  the  court  in 
Morris  v.  Gentry,  89  N.  C.  at  pages  254,  255, 
are  sufficient  to  overcome  the  defendants' 
plea  of  a  want  of  notice  as  to  it.  We  do  not 
decide  though,  how  this  is,  as  the  arbitra- 
tion, award,  and  judgment  were  all  by  con- 
sent in  a  case  where  it  appeared  in  the  rec- 
ord that  the  plaintiffs  could  not  consent 
by  themselves,  by  their  next  friend,  or  by 
the  attorneys.    There  was  a  patent  defect 
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in  the  proceedings,  which  should  have  been 
noticed  by  anyone  claiming  under  the  judg- 
ment. In  the  cases  cited  by  the  defend- 
ants' counsel  the  defect  did  not  appear  on 
the  face  of  the  proceedings,  but,  as  far  as 
the  record  in  those  cases  showed,  the  court 
had  proceeded  regularly  in  the  exercise  of 
its  judisdiction  over  the  parties  and  the 
subject-matter,  although  it  afterwards  ap- 
peared that  in  fact  it  had  not  done  so. 

But  while  the  plaintiffs  may  be  able  to 
avoid  the  judgment  and  recover  their  prop- 
erty, they  must  observe  the  maxim  that 
he  who  asks  equity  must  do  equity.  If  they 
insist  upon  their  disability  and  the  defect 
in  the  proceedings  for  the  purpose  of  inval- 
idating the  title  of  the  defendants,  they 
must,  when  properly  called  upon  to  do  so, 
restore  any  money  they  have  received  under 
the  judgment  of  the  court,  or,  if  the  money 
has  been  invested  in  land  or  other  property, 
they  must  surrender  the  latter.  Neither  an 
infant  nor  a  married  woman  will  be  per- 
mitted to  repudiate  a  transaction  upon  the 
ground  of  a  want  of  capacity  or  for  other 
sufficient  cause  and  at  the  same  time  retain 
and  enjoy  any  benefit  derived  from  it 
But  the  receipt  of  money  or  anything  else 
of  value  by  the  persons  under  disability 
during  the  course  of  the  transaction  does 
not  take  away  the  right  of  election  to  re- 
pudiate it.  Equity  will  restore  his  or  her 
property  to  the  disaffirming  party  but  the 
person  who  thus  loses  it  will  be  permitted 
to  recover  any  money  paid  upon  the  faith 
of  the  validity  of  the  transaction,  provided 
the  money  is  then  in  hand,  or  the  property 
into  which  it  has  been  converted  can  be 
reached  by  a  proceeding  in  rem.  Soott  v. 
Battle,  85  N.  C.  184,  39  Am.  Kep.  694; 
Hodge  v.  Powell,  96  N.  C.  64,  60  Am.  Rep. 
401,  2  S.  E.  182;  Walker  v.  Brooks,  99  N. 
C.  210,  6  S.  E.  63;  Draper  v.  Allen,  114 
N.  C.  50,  19  8.  E.  61. 

This  brings  us  to  the  conclusion  that 
there  was  no  error  in  our  former  decision, 
though  somewhat  different  reasons  may 
have  been  given  for  that  decision  than 
those  which  are  now  assigned. 

Petition  dismissed. 

Hoke,  J.,  took  no  part  in  the  decision  of 
this 


J.  A.  HOLSHOUSER  COMPANY  et  al. 

v. 

GOLD  HILL  COPPER  COMPANY. 

(188  N.  C.  248.) 
1.  A  nonresident  creditor  of  a  foreia*n 


Notb. — As  to  transfer  of  property  out  of  the 
state  by  bankruptcy  or  insolvency  proceedings 
-or  assignments  for  creditors,  see,  in  this  series, 
note  to  Smead  v.  D.  W.  Chandler  &  Co.  05  L. 
B.  A.  353. 
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corporation  In  not  prevented  from 
Joining-  In  a  mnlt  to  have  the  assets  of  the 
corporation  which  are  within  the  jurisdiction 
of  the  court  placed  in  the  possession  of  a 
receiver  to  be  administered  for  the  benefit 
of  creditors,  by  a  statute  providing  that  a 
nonresident  cannot  maintain  a  suit  against  a 
foreign  corporation  in  the  courts  of  the  state, 
unless  the  cause  of  action  arose  in  the  state 
or  its  subject-matter  has  its  situs  there. 
2.  The  law  of  comity  tloea  not  require 
the  courts  of  one  state,  which  are  ad- 
ministering the  assets  of  an  Insolvent  for- 
eign corporation,  to  give  nffect  to  a  statute 
of  its  domlcil  imposing  a  license  tax  upon  it, 
and  making  the  tax  a  preferred  debt  in  case 
of  insolvency. 

(May  2,  1005.) 

CROSS-APPEALS  from  a  judgment  of  the 
Superior  Court  for  Rowan  County  in  a 
proceeding  to  appoint  a  receiver  of  the 
Gold  Hill  Copper  Company;  the  plaintiff 
and  other  creditors  appealing  from  so  much 
of  the  decree  as  permitted  the  state  of  New 
Jersey  to  intervene  and  prove  a  claim;  and 
the  state  appealing  from  so  much  as  re- 
fused to  give  such  a  claim  a  preference. 
Affirmed. 

Statement  by  Walker,  J.: 

This  is  a  proceeding  under  act  1001  chap. 
2,  §  73,  p.  33,  instituted  by  the  plaintiffs, 
as  creditors  of  the  Gold  Hill  Copper  Com- 
pany, to  have  a  receiver  appointed  to  take 
charge  of  its  assets,  and  apply  them  under 
the  orders  and  directions  of  the  court  to 
the  payment  of  its  debts.  It  is  alleged  in 
the  complaint  that  the  company  has  sus- 
pended its  ordinary  business  for  want  of 
funds  to  carry  it  on ;  that  attachments  have 
been  levied  upon  its  property,  and  sun- 
dry judgments  have  been  docketed  against 
it,  some  of  which  are  alleged  to  have  been 
satisfied,  though  the  fact  does  not  appear 
upon  the  record;  and  that,  owing  to  the 
different  dates  and  priorities  of  the  liens, 
and  to  tho  mixed  character  of  the  com- 
pany's assets,  and  the  contest  as  to  the  pay- 
ment of  some  of  the  aforesaid  judgments, 
and  generally  to  the  complicated  condition 
of  its  affairs  and  the  consequent  difficulty 
of  ascertaining  the  rights  and  preferences 
of  creditors,  it  is  necessary  that  a  receiver 
should  be  appointed  to  preserve  the  prop- 
erty and  save  it  from  sacrifice  by  forced 
sale  under  executions.  The  answer  denied 
some  of  the  allegations  of  the  complaint, 
but  it  is  not  necessary  at  present  to  do  more 
than  make  a  passing  reference  to  the  fact, 
as  it  does  not  affect  the  matter  in  dispute. 
The  court  appointed  a  receiver,  and  he  has 
taken  possession  of  the  assets  of  the  com- 
pany, and  under  an  order  of  the  court  re- 
quiring him  to  do  so  he  has  notified  all 
creditors  to  come  in  and  prove  their  claims 
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to  the  end  that  they  may  be  passed  upon 
and  scheduled  and  then  reported  to  the 
court.  Numerous  claims  were  presented 
and  proved,  and  among  others  one  in  be- 
half of  the  state  of  New  Jersey  for  the  sum 
of  $12,000  for  what  is  called  in  its  stat- 
ute "a  franchise  or  annual  license  fee"  due 
for  each  of  the  years  1901,  1002,  and  1003; 
that  is,  $4,000  annually.  The  defendant 
company  was  incorporated  by  the  state  of 
New  Jersey,  though  it  seems  to  have  trans- 
acted all  of  its  business  in  this  state, 
where  its  assets  are  situated.  A  statute  of 
New  Jersey  requires'  a  corporation  re- 
ceiving its  charter  from  that  state  to  pay 
annually  a  license  fee  or  franchise  tax  of 
a  certain  per  centum  on  its  capital  stock, 
the  amount  in  each  case  to  be  ascertained 
in  the  manner  therein  prescribed.  It  is 
further  provided  as  follows:  "Such  tax, 
when  determined,  shall  be  a  debt  due  from 
such  company  to  the  state  for  which  an  ac- 
tion at  law  may  be  maintained  after  the 
same  shall  have  been  in  arrears  for  the  pe- 
riod of  one  month;  such  tax  shall  also  be 
a  preferred  debt  in  case  of  insolvency." 
The  receiver  refused  to  allow  this  claim  of 
the  state  of  New  Jersey  upon  the  ground 
that,  "as  a  matter  of  law,  the  claim  of  said 
state  for  $12,000  and  interest,  imposed  for 
taxes  upon  the  Gold  Hill  Copper  Company 
for  the  years  1001,  1902,  and  1903,  is  not 
provable  in  this  jurisdiction."  Counsel  for 
the  state  of  New  Jersey  excepted.  This  ex- 
ception came  on  to  be  heard  by  Judge  Cooke, 
who  reversed  the  decision  of  the  receiver  in 
principle,  and  made  the  following  ruling: 
"The  court  finds  that  the  state  of  New  Jer- 
sey is  entitled  to  prove  a  claim  of  $8,000 
with  interest  from  the  date  of  this  judg- 
ment, and  it  is  so  ordered  and  adjudged, 
and  this  claim  has  no  priority  over  other 
claims  proved  against  this  corporation." 
The  defendant,  the  Gold  Hill  Copper  Com- 
pany, and  two  of  its  unsecured  creditors, 
James  Phillips  and  Walter  G.  Newman,  ex- 
cepted to  this  judgment  upon  the  ground 
that  the  claim  is  not  provable  in  this  pro- 
ceeding, it  being  a  claim  of  a  foreign  cred- 
itor or  nonresident  against  a  foreign  or  non- 
resident corporation,  and  the  court  has  no 
jurisdiction,  as  the  cause  of  action  did  not 
arise  and  the  subject  of  the  action  is  not  sit- 
uated in  this  state,  within  the  meaning  of  { 
194  of  the  Code,  forbidding  such  actions  to 
be  brought  in  the  courts  of  this  state.  The 
state  of  New  Jersey  excepted  to  the  judg- 
ment upon  the  ground  that  it  was  entitled 
not  only  to  prove  its  claim  and  have  it 
paid  in  this  proceeding,  but'  was  also  en- 
titled to  priority  in  payment  out  of  the 
assets  of  the  company  over  all  of  its  cred- 
itors, whether  holding  liens  by  attachment, 
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judgment,  or  otherwise,  it  being,  by  the 
very  terms  of  the  statute,  a  preferred  debt. 
Having  thus  excepted,  the  said  parties 
appealed  to  this  court,  the  copper  company 
and  its  two  creditors  above  named,  uniting 
in  their  appeal. 

Mr.  T.  r.  Klutts  for  plaintiffs. 
Messrs.  A.  H.  Price  and  J.  H«  Horafc, 

for  the  State  of  New  Jersey: 

The  claim  of  the  state  of  New  Jersey  is 
not  an  "action,"  within  the  meaning  of 
Code,  S  194. 

All  the  assets  of  the  defendant  company 
being  in  the  hands  of  a  receiver,  no  execu- 
tion could  issue. 

Brown  v.  Carolina  C.  R.  Co.  83  N.  C.  128. 

This  is  analogous  to  the  presentation  of 
a  claim  to  an  executor  or  administrator,  or 
the  presentation  of  a  claim  to  the  clerk  of 
the  superior  court.  Such  proceedings  be- 
fore the  clerk  are  neither  actions  nor  special 
proceedings. 

Edwards  v.  Cobb,  95  N.  C.  4. 

The  subject-matter  of  the  action  is  situ- 
ated in  this  state. 

Wherever  a  corporation  goes  for  the  pur- 
pose of  doing  business,  it  carries  its  charter 
and   franchises  with   it. 

Relfe  v.  Rundle  {Life  Asso.  of  America 
v.  Rundle)  103  U.  S.  226,  26  L.  ed.  339; 
Rust  v.  United  Waterworks  Co.  17  C.  C. 
A.   16,  36  U.  S.  App.   167,  70  Fed.   134. 

The  franchise  fee  is  not  a  tax,  but  an  ar- 
bitrary, imposition,  laid  upon  the  corpo- 
ration solely  as  a  condition  of  its  continued 
existence. 

Re  United  States  Car  Co.  60  N.  J.  Eq. 
514,  43  Atl.  673. 

Unless  this  franchise  fee  is  paid,  the  cor- 
poration ceases  to  exist.  It  cannot  do  busi- 
ness in  this  state,  or  in  any  other  state, 
unless  it  is  paid. 

This  franchise  fee  is  situated  within  thi* 
state,  because  it  is.'indissolubly  and  in- 
separably incident  to  the  franchises  of  the 
corporation. 

Goodwin  v.  Claytor,  137  N.  C.  224,  67  L. 
R.  A.  209,  49  S.  E.  173. 

The  license  fee  in  question  is  made,  by  a 
New  Jersey  statute,  a  privileged  debt  in 
case  of  insolvency. 

Dill,  Corp.  §  153;  Re  United  States  Car 
Co.  60  N.  J.  Eq.  514,  43  Atl.  673. 

When  the  Gold  Hill  Copper  Company 
came  into  the  state  of  North  Carolina  for 
the  purpose  of  doing  business,  bringing  with 
it  all  of  its  assets,  it  carried  with  it  its 
charter,  its  franchises,  and,  as  an  insepar- 
able incident  thereto,  this  license  fee  or  im- 
position; and  all  persons  dealing  with  it 
'are  bound  to  take  notice  of  the  same. 
x  Relfe  v.  Rundle  (Life  Asso.  of  America  v. 
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Rundle)  103  U.  S.  226,  26  L.  ed.  339;  Fry 
v.  Charter  Oak  L.  Ins.  Co.  31  Fed.  199; 
Republican  Mountain  Silver  Mines  v. 
Brown,  24  L.  R.  A.  778,  7  C  C  A.  412, 
19  U.  S.  App.  203,  58  Fed.  647 ;  Warner  v. 
Delbridge  d  C.  Co.  110  fcnch.  590,  34  L.  R. 
A.  701,  64  Am.  St.  Rep.  367,  68  N.  W.  283. 

Under  the  rules  of  comity,  our  courts 
should  place  the  same  construction  upon 
this  statute  of  New  Jersey  as  does  the  court 
of  New  Jersey. 

Relfe  v.  Rundle  (Life  Asso.  of  America 
v.  Rundle)  103  U.  S.  226,  26  L.  ed.  339;  13 
Am.  &  Eng.  Enc.  Law,  p.  1054;  Whetf^on, 
International  Law,  §  84;  Rust  v.  United 
Waterworks  Co.  17  C  C  A.  16,  36  U.  S. 
App.  167,  70  Fed.  134. 

The  defendant  company  being  a  foreign 
corporation,  the  receivership  in  this  state 
is  ancillary  to  the  control  exercised  over 
it  by  the  state  of  New  Jersey,  which 
created  the  corporation,  and  the  North 
Carolina  receiver  should  be  controlled  in 
his  distribution  of  the  assets  by  the  inci- 
dents and  status  of  the  corporation  as  im- 
posed by  the  state  of  its  domicil. 

Murfree,  Foreign  Corp.  pp.  330,  343; 
Society  for  Propagation  of  Gospel  v.  New 
Haven,  8  Wheat.  464,  5  L.  ed.  662;  Rundel 
v.  Life  Asso.  of  America,  10  Fed.  720; 
Taylor  v.  Life  Asso.  of  America,  13  Fed. 
493;  Fry  v.  Charter  Oak  L.  Ins.  Co.  31  Fed. 
197;  Rust  v.  United  Waterworks  Co.  17  C. 
C.  A.  16,  36  U.  S.  App.  167,  70  Fed.  129; 
Canada  Southern  R.  Co.  v.  Gebhard,  109 
U.  S.  637,  27  L.  ed.  1024,  3  Sup.  Ct.  Rep. 
363;  Minor,  Confl.  L.  1901,  §  213,  p.  529; 
Bucher  v.  Cheshire  R.  Co.  125  U.  S.  555, 
31  L.  ed.  705,  8  Sup.  Ct.  Rep.  974. 

Appeal  of  Newman  and  Phillips. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

The  copper  company  and  the  two  cred- 
itors who  have  appealed  contend  that  the 
claim  of  the  state  of  New  Jersey  is  not 
provable  in  this  suit,  as  its  cause  of  ac- 
tion did  not  arise  in  this  state,  and  the 
subject  of  its  action  is  not  situated  here, 
and  they  rely  on  the  provision  of  5  194  0: 
the  Code.  We  do  not  think  that  section  ap- 
plies in  the  way  indicated  by  the  appel- 
lants. The  cause  of  action  in  this  proceed- 
ing is  that  of  the  creditors  of  the  copper 
company,  and  consists  not  only  in  the  fail- 
ure of  the  company  to  meet  its  obligations, 
but  in  the  suspension  of  its  ordinary  busi- 
ness, which  entitled  the  creditors  to  have  its 
assets  placed  in  the  hands  of  a  receiver  for 
the  purpose  of  being  applied  to  the  payment 
of  its  debts.  This  proceeding  is  equitable  in 
its  nature,  and  the  jurisdiction  of  the  court 
in  respect  to  the*  claims  of  the  creditors  of 
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the  corporation  must  be  determined  not  by 
regarding  it  as  a  suit  by  each  one  of  them 
for  the  purpose  of  recovering  his  debt,  as 
if  he  had  brought  an  ordinary  civil  action 
wherein  the  liability  would  be  fixed  by  judg- 
ment and  enforced  by  execution,  but  the 
cause  of  action  must  be  considered  as  one 
belonging  to  the  creditors,  who  have  the 
right  under  the  statute,  if  not  on  general 
principles  of  equity,  to  have  all  the  assets 
of  the  concern  placed  in  the  possession  of 
the  court,  through  its  duly  appointed  officer, 
to  the  end  that  the  rights  of  all  parties 
therein  may  be  ascertained  and  distribution 
made  accordingly.  It  has  become  the  settled 
rule  in  this  country  that  the  assets  of  an 
insolvent  corporation  constitute  a  trust 
fund  for  the  payment  of  its  debts,  and  the 
remedy  of  its  creditors  by  action  in  the  na- 
ture of  a  suit  in  equity,  or  by  what  is  called 
a  creditors'  bill,  to  have  the  assets  admin- 
istered for  their  benefit,  is  firmly  estab- 
lished. Hill  v.  Pioneer  Lumber  Co.  113  N. 
C.  173,  21  L.  R.  A.  560,  37  Am.  St.  Rep. 
621,  18  S.  E.  107;  Merchants'  Nat.  Bank  v. 
Newton  Cotton  Mills,  115  N.  C.  507,  20  S. 
E.  765.  The  cause  of  action  is  the  right 
which  arises  out  of  the  default  of  the  corpo- 
ration thus  to  proceed  against  it  for  the 
purpose  of  applying  its  property  to  the  sat- 
isfaction of  its  debts,  and  the  subject  of  the 
action  is  the  assets  themselves  which  are 
taken  into  the  custody  of  the  court  for  the 
purpose  of  enforcing  the  equity  of  the  cred- 
itors. It  is  not  like  an  ordinary  action  for 
the  recovery  of  a  debt,  in  which  the  cause 
of  action  is  the  default  of  the  debtor,  and 
the  subject  of  the  action  is  the  claim  or 
debt  for  which  he  sues.  The  latter  cannot 
be  maintained  by  a  nonresident  against  a 
foreign  corporation  under  §  194,  unless  the 
cause  of  action  arose  in  this  state,  or  the 
subject  of  the  action  has  its  situs  here.  So 
it  has  been  held  that,  when  an  ordinary  ac- 
tion for  the  recovery  of  a  debt  is  brought 
by  a  nonresident  against  a  foreign  corpora- 
tion, and  the  cause  of  action  did  not  arise 
in  the  state  of  the  forum,  and  the  subject 
of  the  action  is  not  situated  there,  the 
court  has  no  jurisdiction,  though  property 
in  that  state  belonging  to  the  debtor  is  at- 
tached, as  the  attachment  is  ancillary  to 
the  main  action,  and  the  property  upon 
which  it  is  levied  is  in  no  sense  the  sub- 
ject of  the  action.  In  our  case,  however, 
the  proceeding  is  directed  against  the  prop- 
erty as  a  fund  held  by  the  corporation  in 
trust  for  its  creditors,  and,  though  they 
have  no  lien  upon  the  assets  of  the 
corporation,  but  a  right  of  priority  in 
payment  over  the  stockholders,  as  ex- 
plained by  Mac  Rae,  J.,  in  Merchants'  Nat. 
Bank  v.   Newton  Cotton  Mills,   115  N.   C. 
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507,  20  S.  E.  705,  their  suit  to  subject  the 
assets  to  the  payment  of  their  claims  id 
somewhat  analogous  to  a  suit  in  which  it 
is  sought  to  impress  property  with  a  trust 
in  behalf  of  a  creditor  and  to  enforce  pay- 
ment of  his  debt  out  of  it;  and,  so  far  as 
the  question  now  being  considered  is  con- 
cerned, it  is  not  in  principle  unlike  a  suit 
to  foreclose  a  mortgage,  or  to  have  admin- 
istered in  behalf  of  creditors  any  property 
or  fund  specially  set  apart  by  their  debtor 
as  a  security  for  their  claims.  In  all  such 
cases  where  the  property  is  situated  in  this 
state  suit  can  be  brought  here  under  §  194 
of  the  Code.  In  the  case  at  bar,  when  the 
receiver  was  appointed  and  notice  was  is- 
sued under  the  order  of  the  court  to  credit- 
ors, those  who  came  in  and  proved  their 
claims  joined  with  those  who  had  originated 
the  suit  in  one  common  cause  against  the  de- 
fendant; and  while,  in  a  certain  sense,  the  ac- 
tion may  be  considered  as  instituted  for  and 
in  behalf  of  each  of  the  creditors,  it  is  never- 
theless the  joint  action  of  all,  and  it 
would  be  strange,  indeed,  if  the  jurisdiction 
of  the  court  in  such  a  case  could  be  made 
to  depend  upon  what  would  have  been  an 
inherent  defect  in  the  cause  of  action  of  any 
one  of  the  creditors  if  his  action  had  been 
prosecuted  separately  and  solely  for  the  re- 
covery of  a  personal  judgment  to  be  en- 
forced by  an  ordinary  execution.  We  can- 
not adopt  the  construction  suggested  by 
counsel,  but  must  hold,  on  the  contrary, 
that  in  a  case  like  this  one  the  jurisdiction 
of  the  court  must  be  determined  by  the  gen- 
eral scope  of  the  relief  sought,  without  ref- 
erence to  the  character  of  any  particular 
debt  which  may  be  proved  before  the  ref- 
eree. In  this  connection,  the  language  of 
the  court,  speaking  by  Danforth,  J.,  in  Mc- 
Kinney  v.  Collins,  88  N.  Y.  221,  and  con- 
struing similar  words  in  the  Code  of  that 
state,  seem  applicable:  "It  is  therefore  ap- 
parent that  the  phrases  'cause  of  action' 
and  'subject  of  action'  are  not  used  inter- 
changeably or  as  synonyms.  It  is  not 
easy  to  define  their  precise  meaning,  but  it 
seems  apparent  they  relate  not  to  an  action 
at  law,  though  to  one  which  formerly  would 
have  proceeded  in  equity;  the  object  being 
to  give  some  specific  relief,  rather  than  a 
simple  judgment  against  a  person, — as  in 
an  action  to  cancel  a  mortgage  upon  tho 
ground  of  usury,  or  to  enforce  specific  per- 
formance, or  to  attain  such  relief  as  by  the 
rules  of  the  common  law  was  denied 
to  the  suitor  in  its  forum;  certainly  not 
an  action  where  the  only  relief  sought 
was  a  judgment  upon  contract  for  the  pay- 
ment of  money."  We  are  not  required  to 
assent  to  the  view  that  the  words  of  the 
statute  should  be  confined  strictly  to  suits 
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cognizable  formerly  by  courts  of  equity,  as 
it  is  sufficient  for  our  purpose  that  in  the 
case  cited  the  jurisdiction  of  the  court  is 
conceded  where  a  fund  is  brought  under  its 
control  to  be  administered  for  the  benefit  of 
creditors,  even  if  some  of  the  plaintiffs  are 
nonresidents.  The  ruling  of  the  court  that 
the  claim  of  the  state  of  New  Jersey  is 
provable  in  this  case  was  in  our  opinion, 
correct. 
No  error. 

Appeal  of  the  State  of  New  Jersey. 

In  this  appeal  the  question  is  presented 
whether  the  state  of  New  Jersey  is  entitled 
to  priority  or  preference  over  the  other 
creditors,  and  especially  over  the  lien  cred- 
itors, in  the  payment  of  the  debts  of  the 
copper  company  out  of  its  assets  which  are 
now  in  the  hands  of  the  receiver.  When  it 
was  provided  by  the  state  of  New  Jersey 
that  the  "annual  license  fee  or  franchise 
tax"  should  be  a  preferred  debt  in  case  of 
insolvency,  it  was  evidently  the  purpose 
that  the  words  should  apply  only  to  such 
proceedings  in  insolvency  as  should  be  in- 
stituted in  that  state,  for  we  must  presume 
that  the  legislature  did  not  intend  that  the 
statute  should  have  any  force  beyond  the 
territorial  limits  of  the  state,  its  operation 
being  restricted  to  those  limits  except  in 
so  far  as  it  may  be  given  effect  in  another 
state  by  the  law  of  comity.  McLean  v. 
Hardin,  56  N.  C.  (3  Jones,  Eq.)  204,  69 
Am.  Dec.  740.  We  find,  upon  examination 
of  the  laws  of  New  Jersey,  that  there  is 
a  statute  there  substantially  like  the  act 
of  1001  (Laws  1901,  chap.  2,  §  73,  p.  33),' 
and  strikingly  similar  in  phraseology.  It 
must  be  conceded  that  the  state  of  New  Jer- 
sey had  no  power  to  provide  how  the  assets 
of  a  corporation  situated  in  this  state  shall 
be  distributed,  or,  by  force  of  its  statute* 
to  confer  any  right  of  priority  upon  one  of 
her  own  citizens  or  upon  herself  in  respect 
to  those  assets.  They  are  here,  and  always 
have  been  here,  and  are  subject  to  the  op- 
eration of  the  laws  of  this  state,  'the  lex 
looi  rei  .site,  or  the  law  of  the  forum  in 
which  they  have  been  sequestered  for  the 
benefit  of  the  creditors  of  the  corporation. 
Hunt  v.  Gilbert,  54  111.  App.  491;  Kruger 
v.  Bank  of  Commerce,  123  N.  C.  16,  31  S.  E. 
270.  It  has  been  established  by  the  great 
weight  of  authority  as  a  part  of  the  settled 
jurisprudence  of  this  country  "that  person- 
al property,  as  against  creditors,  has  local- 
ity, and  the  lew  loci  rei  aitas  prevails  over 
the  law  of  the  domicil,  with  regard  to  the 
rule  of  preferences  in  the  case  of  insolvent 
estates.  The  laws  of  other  governments 
have  no  force  beyond  their  territorial  lim- 
its, and,  if  permitted  to  operate  in  other 
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states,  it  is  upon  a  principle  of  comity,  and 
only  when  neither  the  state  nor  its  citizens 
would  suffer  any  inconvenience  from  the 
application  of  the  foreign  law.  Dunlap  v. 
Rogers,  47  N.  H.  281,  93  Am.  Dec.  433; 
Harrison  v.  8 terry,  5  Cranch,  208,  3  L.  ed 
100;  Ogden  v.  Saunders,  12  Wheat.  214,  0 
I*,  ed.  606.  The  general  rule  is  beyond 
•question  that  one  state  cannot  prescribe  * 
rule  of  action  for  another,  but  each  must 
■exercise  its  sovereign  power  within  its  own 
sphere,  and  without  exerting  any  influence 
upon  the  course  of  procedure  or  the  admin- 
istration of  the  law  in  any  other  jurisdic- 
tion. When  the  courts  of  a  state  give  ef- 
fect to  a  foreign  law,  it  is  by  courtesy,  or 
what  we  call  in  the  law  comity;  and  such 
•effect  of  th<*  law  results  solely  from  the  ex- 
ercise of  this  act  of  favor,  and  not  from 
.any  intrinsic  extraterritorial  force  of  the 
law  itself,  but  because  by  comity  we  make 
it  our  law.  AJLvany  v.  Powell,  65  N.  C 
(2  Jones,  Eq.)  at  page  50.  Discussing  this 
•question,  Story,  in  his  Conflict  of  Laws,  8th 
ed.  §  414,  says:  "If  there  is  in  such  cases 
a  conflict  between  our  own  laws  and  for- 
eign laws  as  to  the  rights  of  our  citizens. 
and  one  of  them  must  give  way,  our  own 
laws  ought  to  prevail.  The  most  conven- 
ient and  practical  rule  is  that  statutable  as- 
signments, as  to  creditors,  shall  operate  in- 
tratcrritorially  only.  If  our  citizens  con- 
duct themselves  according  to  our  laws  in 
regard  to  the  property  of  their  debtors 
found  within  our  jurisdiction,  it  is  rea- 
sonable that  they  should  reap  the  fruits  of 
their  diligence,  and  not  be  sent  to  a  foreign 
country  to  receive  such  a  dividend  of 
their  debtors'  effects  as  the  foreign  laws 
allow.  If  each  government  in  cases  of  in- 
solvency should  sequester  and  distribute 
the  funds  within  its  own  jurisdiction,  the 
general  result  would  be  favorable  to  the 
interest  of  creditors  and  to  the  harmony 
of  nations.  This  is  the  rule  adopted  in  all 
cases  of  administration  of  the  property  of 
deceased  persons,  and  there  is  no  real  dif- 
ference between  the  principle  of  those  cases 
and  of  cases  of  bankruptcy."  A  case  very 
much  like  ours  was  presented  in  WiUitts  v. 
Waite,  25  N.  Y.  577.  "The  acceptance  of  the 
•charter,"  says  the  court  in  that  case,  "with 
this  provision  for  a  distribution  of  its  ef- 
fects upon  the  happening  of  insolvency 
cannot  operate  to  give  to  the  transfer  the 
•effect  of  a  voluntary  conveyance  of  the  as- 
sets. The  title  of  the  trustees  is  a  statu- 
tory title,  and  must  defer  to  the  lien  ac- 
quired by  the  creditors  attaching  the  prop- 
arty  in  this  state.  Creditors  within  this 
state,  having  acquired  a  lien  under  our 
laws  upon  property  within  the  state,  will 
not  be  deprived  of  their  lien,  and  sent  to  a 
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foreign  state  to  seek  such  portion  of  the 
insolvent  estate  as  the  laws  of  that  state 
will,  upon  distribution,  give  them.  The 
state  will  do  justice  to  its  own  citizens  so 
far  as  it  can  be  done  by  administering  upon 
property  within  its  jurisdiction,  and  will 
yield  to  comity  in  giving  effect  to  foreign 
statutory  assignments  only  so  far  as  may 
be  done  .without  impairing  the  remedies  or 
lessening  the  securities  which  our  laws 
have  provided  for  our  own  citizens."  Many 
authorities  could  be  cited  in  support  of  the 
principles  thus  stated.  A  few,  only,  will 
suffice.  Smith,  Equitable  Remedies  of  Cred- 
itors, §  241;  Jones,  Liens,  2d  ed.  §  HI; 
2  Thomp.  Corp.  §  7064,  where  the  cases  are 
collected  in  the  notes.  A  good  statement 
of  the  doctrine  will  be  found  in  Minor,  Con- 
flict of  Laws,  p.  12,  §  7:  "It  is  natural," 
he  says,  "and  not  at  all  to  be  reprobated, 
that  the  courts  of  the  forum  should  refuse 
to  enforce  a  foreign  law,  if  to  do  so  would 
result  in  injustice  to  their  own  people. 
The  object  of  the  enforcement  of  a  foreign 
law  in  any  case  is  to  mete  out  as  far  as 
possible  exact  justice  to  all  concerned,  as 
well  as  to  give  due  effect  to  the  laws  of 
other  states.  But  the  first  and  most  im- 
portant of  these  objects  fails  altogether 
when  the  enforcement  of  the  proper  law 
would  result  in  injustice  and  loss  to  inno- 
cent citizens  of  the  forum.  As  between  the 
latter  and  strangers,  it  is  not  remarkable 
that  the  courts  should  elect  in  a  close  case 
to  decide  the  matter  in  accordance  with  the 
lew  fori,  thus  giving  their  fellow  citizens 
the  advantages  conferred  upon  them  by  the 
law  under  which  they  live  and  ordinarily 
transact  their  business.  The  observance  of 
comity  towards  other  states  cannot  reason- 
ably be  expected  at  the  expense  of  injus- 
tice to  residents  of  the  forum,  for  whose  ben- 
efit the  courts  and  the  law  are  primarily 
instituted.  The  existence  of  this  exception 
to  the  enforcement  of  the  'proper  law'  is 
beyond  dispute,  though  its  limits  are  not 
yet  precisely  defined."  In  Hornthal  v.  Bur- 
well,  100  N.  C.  10,  13  L.  R.  A.  740,  26  Am. 
St.  Rep.  556,  13  S.  E.  721,.  Shepherd,  J., 
thus  states  the  principle:  "The  authority 
of  such  laws,  however,  is  admitted  in  other 
states,  not  exproprio  vigore,  but  ew  comi- 
tate, and  hence  it  is  now  very  generally 
held  that,  when  they  'clash  with  and  inter- 
fere with  the  rights  of  the  citizens  of  the 
countries  where  the  parties  to  the  con- 
tract, seek  to  enforce  it,  as  one  or  the  other 
of  them  must  give  way,  those  prevailing 
where  the  relief  is  sought  must  have  the 
preference/"  The  learned  judge  then  dis- 
cusses the  matter  at  length,  and  shows 
what  are  the  proper  limitations  of  this  law 
of  comity  in  its  practical  application  to  the 
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question  there  involved.  The  true  principle 
was  well  expressed  and  illustrated  in  the 
case  of  Olivier  v.  Townes,  2  Mart  N.  S.  93 : 
"The  municipal  laws  of  a  country,"  says 
the  court,  "have  no  force  beyond  its  terri- 
torial limits,  and  when  another  government 
permits  these  to  be  carried  into  effect  with- 
in her  jurisdiction  she  does  so  upon  a  prin- 
ciple of  comity.  In  doing  so  care  must  be 
taken  that  no  injury  is  inflicted  on  her  own 
citizens;  otherwise  justice  would  be  sacri- 
ficed to  courtesy,  Nor  can  the  foreigner 
or  stranger  complain  of  this.  If  he  send* 
his  property  within  a  jurisdiction  different 
from  that  where  he  resides,  he  impliedly 
submits  it  to  the  rules  and  regulations  in 
force  in  the  country  where  he  places  it. 
What  the  law  protects  it  has  the  right  to 
regulate."  So  it  is  in  this  case.  When 
the  copper  company  was  chartered  and  per- 
mitted to  migrate  from  its  domicil  and  con- 
duct its  business  in  this  state,  where  it  has 
acquired  property  under  the  protection  and 
operation  of  the  local  laws,  its  assets 
should  in  all  fairness  be  held  subject  to  the 
provisions  of  those  laws  in  favor  of  persons 
who  have  dealt  with  it  here  as  a  domestic 
corporation,  which  is  virtually  its  truo 
character,  though  in  law  it  is  considered 
as  a  corporation  of  New  Jersey.  Good- 
win v.  Claytor,  137  N.  C.  224,  67  L.  R. 
A.  209,  49  S.  E.  173.  This  court  said  by 
Shepherd  Ch.  J.,  in  Armstrong  v.  Best,  112 
N.  C.  62,  25  L.  R.  A.  188,  34  Am.  St.  Rep. 
473,  17  S.  E.  14,  quoting  from  Bank  of 
Augusta  v.  Earle,  13  Pet.  519,  10  L.  ed. 
274:  "The  comity  thus  extended  to  other 
nations  is  no  impeachment  of  sovereignty. 
It  is  the  voluntary  act  of  the  nation  by 
which  it  is  offered,  and  is  inadmissible 
when  contrary  to  its  policy  or  prejudicial 
to  its  interests."     The  same  principle  ap- 


plies as  between  the  states,  as  is  shown  in 
Armstrong  v.  Best.  The  law  of  comity  in 
its  different  phases  was  considered  in  the 
following  cases:  M'Neil  v.  Colquhoon,  3 
N.  C.  (2  Hayw.)  24;  Moye  v.  May,  43  N. 
C.  (8  Ired.  Eq.)  131;  Alvany  v.  Powell,  55 
N.  C.  (2  Jones,  Eq.)  51;  Carson  v.  Oates, 
64  N.  C.  115;  Findley  v.  Oidney,  75  N.  C. 
395;  Hyman  v.  Gaskvns,  27  N.  C.  (5  Ired. 
L.)  267;  Stamps  v.  Moore,  47  N.  C.  (2 
Jones,  L.)  80;  and  the  early  case  of 
Leake  v.  Gilchrist,  13  N.  C.  (2  Dev.  L.) 
at  page  85.  They  all  lead  us  to  the  con- 
clusion that  a  foreign  creditor  cannot,  by 
the  operation  of  any  law  of  his  own  state, 
acquire  any  preference  over  resident  credi- 
tors in  the  administration  of  assets  which 
are  situated  here.  The  property  now  in 
the  custody  of  the  court  has  never  been  in 
the  state  of  New  Jersey,  and  her  laws  can- 
not in  any  way  affect  its  status  or  prejudice 
the  rights  of  resident  creditors  of  the  cor- 
poration in  respect  to  any  liens  thereon 
which  they  may  have  acquired.  M'Neil  v. 
Colquhoon,  3  N.  C.  (2  Hayw.)  24. 

There  is  nothing  in  the  sovereignty  of 
New  Jersey  as  a  state  which  entitles  her 
to  any  special  favor  in  the  consideration  of 
the  claim  she  now  presents,  or  which  modi- 
fies the  general  rule  of  comity  so  as  to  con- 
fer upon  her  any  greater  right  or  privilege 
than  is  possessed  by  the  ordinary  suitor  in 
our  courts.  We  will  extend  to  her  all  pos- 
sible courtesy  in  the  prosecution  of  her 
claim,  but  we  cannot  be  expected  to  contra- 
vene the  settled  policy  of  the  state,  or  to 
sacrifice  the  interests  of  our  citizens,  in 
doing  so.  Their  rights  are  fixed  by  the 
law,  which  we  could  not  change  if  we  would. 
The  ruling  of  the  court  in  this  appeal  also 
was  correct. 

No  error. 


RHODE  ISLAND  SUPREME  COURT. 


Vincenzo  DEL  PONTE  et  al. 

v. 

SOCIETA  ITALIANA  di  M.  S.  GUGLIEL- 

MO  MARCONI. 


(. 


.R.  I. 


.) 


1.  A  by-law  of  a  mutual  benefit  society 
providing*  for  the  expulsion  of  mem- 
bers for  defaming  members  if  the  directing 
council,  or  any  member  whatsoever,  for  rea- 


sons connected  with  the  society,  causing  dis- 
sensions and  disorders  in  the  midst  of  the 
association,  Is  reasonable. 
2.  Acts  defaming*  member*  for  reasons 
connected  with  the  society,  causing 
dissensions  and  disorders  in  the  midst  of  the 
association,  within  the  meaning  of  a  by-law 
of  a  secret  society,  authorising  (he  expulsion 
of  members,  are.  committed  by  the  publica- 
tion of  an  article  by  members  appointed  upon, 
a  committee  to  conduct  a  celebration,  charg- 
ing that  they  were  compelled  to  resign  be- 


No?  ■. — For  some  other  cases  in  this  series 
as  to  by-laws  of  benevolent  societies,  see  Moer- 
schbaecher  v.  Supreme  Council,  R.  L.  52  L.  R. 
A.  281 ;  Langnecker  v.  Grand  Lodge  A.  O.  U. 
W.  55  L.  R.  A.  185  (forbidding  members  to 
engage  In  saloon  business)  ;  and  Mazurkiewicz 
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v.  St.  Adelbertus  Soc.  54  L.  R.  A.  727  (forbid- 
ding  members  from  being  connected  with  society 
prohibited  by  particular  church). 

As  to  power  of  such  societies  to  make  by- 
la  wb  generally,  see  note  to  Supreme  Lodge,  K. 
of  P.  v.  Knight,  3  L.  R.  A.  409. 
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.  cau$e.  of  unjust  and  stupid  attacks  by  their 
fellow  members,  who  were  incapable  of  ex- 
ecuting such  an  enterprise,  but,  because  of 
their  illiteracy,  were  compelled  to  commit  the 
matter  to  nonmembers;  and  that  since  the 
contemplated  celebration,  because  of  the  un- 
reasonableness of  the  majority,  brings  the 
society  to  dishonor,  the  persons  making  the 
publication  do  not  recognize  it. 

(January  28,  1905.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  defendant  to  restore  petition- 
ers to  membership.     Denied. 

The  facts  are  stated  in  the  opinion. 

Mr.  Richard  E.  Lyman,  for  petitioners : 

The  slander  or  libel  of  fellow  members  of 
a  beneficial  society  is  not  ground  for  ex- 
pulsion. 

Mulroy  v.  Supreme  Lodge,  K.  of  H.  28 
Mo.  App.  4C3;  Allnutt  v.  Subsidiary  Bigh 
Court,  V.  S.  A.  O.  of  F.  62  Mich.  110,  28 
N.  W.  802. 

The  mere  fact  of  defamation  of  another 
member  is  no  cause  of  discipline. 

Qleifor8t  v.  WorkingmerCs  Siek  d  Death 
Ben.  Fund,  37  Misc.  221,  75  N.  Y.  Supp.  44; 
People  ex  rel.  Meads  v.  McDonough,  8  App. 
Div.  591,  35  N.  Y.  Supp.  214,  40  N.  Y  Supp. 
1147. 

At  common  law  a  beneficial  corporation, 
the  members  of  which  have  a  right  of  prop- 
erty, cannot  expel  a  member  for  slandering, 
vilifying,  or  defaming  a  fellow  member. 

People  ex  rel.  Meads  v.  McDonough,  8 
App.  Div.  591,  35  N.  Y.  Supp.  214,  40  N. 
Y.  Supp.  1147;  Mulroy  v.  Supreme  Lodge, 
K.  of  B.  28  Mo.  App.  463;  Allnutt  v.  Sub- 
sidiary Bigh  Court,  U.  S.  A.  O.  of  F.  62 
Mich.  110,  28  N.  W.  802;  Com.  v.  St.  Patrick 
Benev.  Soc.  2  Binn.  441,  4  Am.  Dec.  453. 

A  by-law  which  provides  for  the  expulsion 
of  a  member  having  property  rights  in  a  ben- 
eficial association,  for  making  slanderous  or 
defamatory  statements  concerning  other 
members,  is  void. 

Mulroy  v.  Supreme  Lodge,  K.  of  B.  28 
Mo.  App.  463;  Com.  v.  St.  Patrick  Benev. 
Soc.  2  Binn.  441,  4  Am.  Dec.  453;  People 
ex  rel.  Meads  v.  McDonough,  8  App.  Div. 
591,  35  N.  Y.  Supp.  214,  40  N.  Y.  Supp. 
1147. 

Courts  will  decide  whether  the  ground 
for  expulsion  is  well  taken. 

Otto  v.  Journeymen  Tailors'  Protective  & 
Benev.  Union,  75  Cal.  308,  7  Am.  St.  Rep. 
156,  17  Pac.  217;  Radice  v.  Italian-Ameri- 
can Christopher  Columbus  Soc.  67  N.  J.  L. 
196;  50  Atl.  691;  State  ex  rel.  Fritter  v. 
Fraternal  Mystic  Circle,  9  Ohio,  C.  C.  364; 
Mulroy  v.  Supreme  Lodge,  K.  of  B.  28  Mo. 
App.  463. 

There  was  no  law,  rule,  or  regulation  of 
the  order  justifying  the  expulsion  of  the 
petitioners  from  membership. 
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State  ex  rel.  Schrempp  v.  Grand  Lodge 
A.  O.  U.  W.  70  Mo.  App.  456;  Glardon  v. 
Supreme  Lodge,  K.  of  P.  50  Mo.  App.  45; 
Meurer  v.  Detroit  Musicians*  Benev.  d  P. 
Asso.  95  Mich.  451,  54  N.  W.  954;  Allnutt 
v.  Subsidiary  Bigh  Court.  U.  S.  A.  O.  of  F. 
62  Mich.  110,  28  N.  W.  802;  Modern  Wood- 
men v.  Deters,  65  111.  App.  368;  Weiss  v. 
Musical  Mut.  Protective  Union,  189  Pa,  446, 
69  Am.  St.  Rep.  820,  42  Atl.  118;  People 
ex  rel.  Meads  v.  McDonough,  8  App.  Div. 
591,  35  N.  Y.  Supp.  214,  40  N.  Y.  Supp. 
1147;  Lavalle  v.  SocUti  St.  Jean  Baptists, 
17  R.  I.  680,  16  L.  R.  A.  392,  24  Atl.  467 ; 
Pepin  v.  SocUtS  St.  Jean  Baptists,  24  R.  1. 
550,  60  L.  R.  A.  626,  54  Atl.  147. 

Messrs.  Barney  ft  Lee,  for  respondent: 

The  attack  upon  the  majority  of  the 
members  of  the  society,  and  upon  its  presi- 
dent and  the  new  committee,  of  which  the 
president,  vice  president,  and  head  councilor 
were  members,  is  an  explicit  violation  of 
the  provisions  of  the  by-laws.  This  would 
fully  justify  the  expulsion. 

Spilman  v.  Supreme  Council,  H.  <7.  157 
Mass.  128,  31  N.  E.  776;  Grosvenor  v. 
United  Soc.  1*18  Mass.  78;  Pitcher  v. 
Board  of  Trade,  121  111.  412,  13  N.  E.  187 ; 
Noel  v.  Modern  Woodmen,  61  111.  App.  597 ; 
People  ex  rel.  Page  v.  Board  of  Trade,  45 
111.  112. 

Independent  of  the  by-law,  this  article, 
published  in  a  public  newspaper  for  the 
avowed  purpose  of  discountenancing  a  cele- 
bration carried  on  by  the  society  and  its 
regularly  appointed  officers  and  committees, 
is  an  attack  upon  the  society  itself,  affect- 
ing its  interests,  good  name,  and  good  gov- 
ernment ;  and,  as  such,  would  be  ground  for 
expulsion. 

Niblack,  Acci.  Ins.  &  Ben.  Soc.  S  36,  p. 
80;  People  ex  rel  Meads  v.  McDonough, 
8  App,  Div.  591,  35  N.  Y.  Supp.  214,  40 
N.  Y.  Supp.  1147. 

As  this  by-law  applies  to  vilifications  of 
members  and  officers  for  matters  connected 
with  the  society,  it  applies  to  matters  af- 
fecting the  interests  and  good  government 
of  the  corporation,  and  to  offenses  which 
amount  to  disloyalty  and  a  serious  viola- 
tion of  corporate  duty.  It  is,  therefore, 
valid. 

Com.  v.  Philanthropic  Soc.  5  Binn.  486: 
Com.  v.  St.  Patrick  Benev.  Soc.  2  Binn. 
441,  4  Am,  Dec.  453. 

Dubois,  J.,  delivered  the  opinion  of  the 
court : 

The  petitioners,  members  of  the  respond- 
ent society,  an  incorporated  Italian  benefi- 
cial association  in  Providence,  Rhode  Is- 
land, on  the  10th  day  of  September,  1904, 
inserted  for  publication  in  L'Eco  del  Rhode 
Island,  an  Italian  newspaper  published  in 
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Rhode  Island  supreme  Coubt. 
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said  Providence,  an  article  in  Italian,  which 
they  have  had  translated  into  English,  as 
follows : 

Paid  Communication. 
A  Little  Light. 

Last  June  the  Society  G.  Marconi  re- 
united in  general  assembly  elected  to  hold 
a  celebration  (to  celebrate  a  festival)  for 
the  inauguration  and  consecration  of  the 
society's  flag.  For  this  purpose  it  appoint- 
ed two  committees,  one  from  the  active 
members  and  the  other,  honorary,  to  the 
end  that  together  they  should  work  for  the 
successful  outcome  of  the  celebration. 

The  committee  from  the  active  members, 
also  greatly  aided  by  the  honorary  commit- 
tee, did  nevertheless  reserve  to  itself  the  ex- 
clusive direction  of  the  celebration,  and  the 
duties  referred  to,  and  that,  not  because  of 
vain  pride,  but  because  it  knew  and  under- 
stood that  it  would  have  been  dishonorable 
to  the  Society  if  by  strangers  should  have 
been  covered  (carried  out)  the  chief  duties 
of  the  committee,  and  they  should  have 
been  an  integral  part  of  the  celebration  (ac- 
cording to  what  is  established  in  the  by- 
laws). Thus  organized,  the  two  commit- 
tees had  already  made  considerable  and 
satisfactory  progress  (reached  a  good  point/ 
when  some  attacks,  unjust  and  stupid,  and 
some  insinuations,  low  and  vile,  and  a  thou- 
sand other  bits  of  gossip  emanated  (came 
to  move)  from  the  accustomed  (same  old 
majority  of)  members  unconscionable  (un- 
reasonable) and  ignorant,  against  the  mem- 
bers of  committee  of  directors.  These,  of- 
fended in  their  own  dignity,  were  obliged 
to  present  their  resignations. 

The  assembly,  little  caring  that  in  their 
own  midst  (or  among  their  own  members) 
they  did  not  any  more  have  (there  did  not 
remain)  persons  capable  of  such  an  enter- 
prise (or  mission),  accepted  the  resigna- 
tions and  appointed  another  committee. 
The  new  brave  (estimable)  committee  as- 
sumed the  duty,  but  nevertheless  were  soon 
persuaded  of  their  incapacity  and  their  al- 
most inability  (illiteracy)  to  read  and 
write,  were  compelled  to  replace  in  the 
hands  of  the  honorary  commission  (  commit- 
tee) the  entire  direction  of  the  celebration 
"with  what  propriety  on  the  part  of  the 
Marconi"  everyone  thinks  (is  apparent  to 
everyone) . 

For  this  reason  we  members  here  sub- 
scribed have  demanded  of  Sig.  Adam  Aiello, 
president  of  the  committee  of  the  festival 
of  our  society,  although  not  a  member, 
however,  how  in  the  world  he,  who  is  a 
person  old  (experienced)  in  matters  and 
questions  of  (pertaining  to)  associations, 
however  in  the  world  he  had  accepted  a 
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duty  (undertaking)  in  our  society,  a  duty 
that  on  such  an  occasion,  since  performed 
by  a  stranger,  had  brought  upon  us  grave 
dishonor?  To  which  the  Sig.  Aiello  in  pub- 
lic assembly  answered  that  he  had  believed 
it  necessary  for  the  decorum  (dignity,  cred- 
it) of  the  Marconi  to  accept  such  a  duty 
seeing  that  no  one  of  the  members  making 
a  part  of  (forming)  the  new  committee  wa» 
capable  of  organizing,  or  directing  such  a 
celebration;  which  thing  or  fact  was  not 
proved  toward  (in  the  breast  [midst]  of) 
the  first  commission  (committee)  now  re- 
signed; very  true  it  is  that  he  at  the  in- 
vitation of  this  (committee)  on  account  of 
some  (a  certain)  interest  (reward)  offered 
(made,  given)  to  him,  to  accept  that  is, 
the  position  of  president,  thought  it  well 
to  refuse  because  the  Sig.  V.  Del  Ponte  and 
the  other  colleagues  (members)  of  the  com- 
mittee were  persons  more  than  capable  of 
performing  the  duties  intrusted  to  them. 

Now,  we,  the  undersigned,  seeing  that 
this  celebration  on  account  of  a  majority 
unconscionable  (unreasonable)  led  by  a  cer- 
tain one  more  unconscionable  (unreason- 
able) still,  and  childishly  ambitious,  brings 
to  the  society  other  than  honor  (dishonor), 
we  declare  that  we  do  not  recognize  the  cele- 
bration in  question  as  a  celebration  of  the 
"Guglielmo  Marconi,"  and  that  to  safe- 
guard the  decorum  (dignity,  credit)  of  the 
members  and  of  citizens  of  Fori. 

V.  Del  Ponte.  F.  Esposito. 

G.  Monte.  A.  Zabbo. 

M.  Del  Ponte.  T.  Esposito. 

F.  Calise.  G.  Esposito. 

In  consequence  of  this  publication,  on  the 
1st  day  of  November,  1004,  the  petitioners 
were  expelled  from  membership  in  the  so- 
ciety, as  they  claim,  illegally  and  wrong- 
fully. They  therefore  pray  that  a  writ  of 
mandamus  may  issue,  commanding  the  re- 
spondent to  restore  them  to  membership. 

To  this  petition  the  respondent  has  filed 
its  answer,  and  in  reply  thereto  the  peti- 
tioners have  filed  their  demurrer  and  rep- 
lication. 

The  petitioners  claim  that,  among  others, 
the  following  questions  are  raised  by  the 
pleadings:  (1)  Was  the  publication  by 
the  petitioners  of  the  article  in  L'Eco  del 
Rhode  Island  an  act  for  the  commission  of 
which  the  respondent  had  the  right  to  expel 
the  petitioners  under  clause  1,  art.  29,  chap. 
0,  of  its  by-laws?  (2)  Was  the  publica- 
tion by  the  petitioners  of  the  article  in  Lr 
Eco  del  Rhode  Island  an  act  for  the  com- 
mission of  which  the  respondent  had  the 
right  at  common  law  to  expel  the  petition- 
ers? (3)  If  the  act  done  by  the  petitioners 
in  publishing  the  article  in  L'Eco  del  Rhode 
Island  is  within  the  acts  prohibited  by  the 
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terms  of  the  by-laws,  clause  1,  art.  29,  chap. 
6,  is  such  by-law  valid? 

Article  29,  chap.  6,  cl.  1,  as  translated, 
is  of  the  tenor  following: 

Cap.  VI. 

Expulsion  of  Members. 

Article  29.  Members  will  cease  to  form 
part  of  the  society:  (1)  For  defaming 
the  members  of  the  directive  council  or  any 
member  whatsoever  for  reasons  connected 
with  the  society,  causing  dissension  and  dis- 
orders in  the  midst  of  the  association. 

The  substantial  question  raised  in  this 
ease  is:  Had  the  respondent  the  right  to 
expel  the  petitioners  for  publishing  the  ar- 
ticle in  question,  either  at  common  law  or 
under  its  by-law? 

In  the  first  place,  it  is  necessary  to  con- 
sider the  purpose  and  object  of  the  pub- 
lished article.  The  petitioners  claim  that 
the  whole  tenor  of  the  article  shows  that  it 
was  written  for  the  purpose  of  re-estab- 
lishing the  reputation  of  the  society  in  the 
community  after  that  reputation  had  suf- 
fered by  reason  of  the  acts  and  conduct  of 
certain  persons,  and  that  nothing  therein 
suggests  malice  on  the  part  of  the  authors. 
The  article  is  published  as  a  "paid  commu- 
nication." We  take  this  to  mean  that  it  is 
inserted  as  an  advertisement,  although  it 
may  appear  in  the  editorial  or  literary  por- 
tion of  the  paper,  and,  possibly,  as  notice 
that  the  paper  does  not  hold  itself  respon- 
sible for  the  accuracy  of  the  statements 
therein  contained,  but  for  that  refers  its 
readers  to  the  persons  over  whose  signa- 
tures the  article  appears.  It  is  entitled. 
"A  Little  Light,"  and  therefore  purports 
to  be  of  an  enlightening  or  explanatory 
character.  Thereby  it  appears  that  the  pe- 
titioners, well  knowing  that  they  were  the 
only  members  of  the  society  fit  and  capable 
to  conduct  a  celebration  for  the  inaugura- 
tion and  consecration  of  the  society's  flag, 
and  having  been  appointed  members  of  an 
active  committee  for  that  purpose,  resigned 
said  office,  and  left  the  society  helpless  and 
powerless  to  proceed;  that  when  the  society 
feebly  attempted  to  proceed  without  their 
aid,  by  appointing  a  new  and  consequently 
incapable  committee,  who,  with  alacrity 
rushed  in  where  the  petitioners  had  declined 
to  tread,  the  new  committee,  as  might  have 
been  anticipated,  were  obliged  to  rely  almost 
entirely  upon  the  honorary  committee,  to 
the  society's  loss  of  dignity;  that  when  the 
petitioners  inquired  of  Mr.  Adam  Aiello, 
chairman  of  the  honorary  committee,  but 
not  a  member  of  the  society,  why  he,  with 
his  experience  of  society  matters,  accepted 
office  in  their  society,  dishonoring  them,  he 
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answered  in  public  that  it  was  necessary  to 
do  so  to  organize  and  direct  the  celebration, 
because  none  of  the  members  of  the  new 
committee  were  competent.  The  petitioners 
further  explain  that  when  they  offered  him 
the  post  of  chairman,  before  they  resigned, 
he  declined  to  accept,  because  of  the  pre- 
eminent ability  of  the  members  of  the  ac- 
tive committee  to  discharge  their  duties. 
Foreseeing  that  the  celebration,  through 
fault  of  the  ignorant  majority  in  accepting 
their  resignations,  will  be  unsuccessful, 
they  hasten  to  declare  that  they  will  not  rec- 
ognize it  as  a  celebration  of  the  Marconi 
Society,  hoping  in  this  way  to  protect  their 
dignity  as  members  and  citizens  of  Fori. 

It  is  difficult  to  understand  how  such  an 
article  could  tend  to  re-establish  the  reputa- 
tion of  the  society.  It  is  rather  a  proph- 
ecy that  the  celebration  will  be  a  failure, 
made  by  a  minority  against  the  majority 
of  the  members  of  the  society.  Doubtless 
the  wish  was  father  to  the  thought,  and  it 
was  hardly  likely  that  the  writers  of  such 
an  article  would  lend  their  aid  to  make  the 
celebration  a  success.  The  members  of  the 
society,  including  the  petitioners,  until  the 
time  of  their  resignations  from  the  active 
committee,  evidently  regarded  the  proposed 
celebration,  to  be  held  for  the  inauguration 
and  consecration  of  its  flag,  a  celebration 
including  ceremonies  ecclesiastical  and  lay, 
as  one  eminently  appropriate  and  likely  to 
redound  greatly  to  the  credit  of  the  society 
and  to  the  enchancement  of  its  dignity.  In 
the  article  in  question  it  appears  that  the 
members  of  the  society  are  peculiarly  sensi- 
tive concerning  their  own  dignity  and  that 
of  the  society.  The  dignity  of  dignitaries 
in  olden  times  was  under  especial  protec- 
tion, while  words  spoken  in  derogation  of  a 
common  person  were,  at  the  most,  mere 
slander;  such  words  spoken  in  derogation 
of  a  peer,  a  judge,  or  other  great  officer 
of  the  realm  were  called  acan datum  magna* 
turn.  Dignity,  being  sensitive,  is  peculiar- 
ly obnoxious  to  the  attacks  of  ridicule. 
The  strength  of  a  beneficial  association  lies 
in  its  cohesive  and  expansive  qualities,  or 
its  capacity  to  increase  and  hold  its  mem- 
bership. Anything  that  tends  to  loosen  the 
bond  of  fellowship  that  binds  the  members 
together  is  injurious  to  the  welfare  of  the 
society.  The  object  of  the  society  is  to  live 
and  increase.  It  is  therefore  interested  to 
preserve  itself.  Self-preservation  has  been 
termed  the  first  law  of  nature.  It  is  of  the 
most  ancient  origin;  it  antedates  all  con- 
stitutions and  statutes  made  by  man.  It 
is  the  law  under  which  we  live,  move,  and 
have  our  being.  It  is  a  law  governing  all 
persons,  natural  and  artificial.  High  and 
low,  rich  and  poor,  wise  and  foolish,  old 
and  young,   are   subject  to  its   inexorable 
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sway.  Obedience  to  it  is  rewarded,  while 
disobedience  to  it  is  inevitably  punished. 
Out  of  its  observance  arises  the  doctrine 
of  the  survival  of  the  fittest.  It  is  an  at- 
tribute of  all  corporations,  from  the  state 
itself  down  to  the  least  of  its  creatures. 
Upon  it  depends  the  police  power  of  the 
state,  which,  in  its  broadest  acceptation, 
means  the  general  power  of  a  government 
to  preserve  and  promote  public  welfare  by 
prohibiting  all  things  hurtful  to  the  com- 
fort, safety,  and  welfare  of  society,  and  by 
estabishing  such  rules  as  may  be  condu- 
cive of  public  benefit.  22  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  916,  note  2. 

The  highest  offense  that  can  be  committed 
against  a  state  is  treason,  for  it  tends  to 
the  disruption  of  the  state  itself,  and  there- 
fore is  the  offense  most  severely  punished. 
Hence  loyalty  to  the  state  is  one  of  the 
first  requisites  of  citizenship.  So  member- 
ship in  a  corporation  or  society  is  based 
upon  the  implied,  if  not  express,  condition 
of  loyalty.  Disloyalty  is  punishable  by  the 
corporation.  The  power  of  expulsion  in  a 
corporation  is  included  in  what  may  be  de- 
nominated its  police  power,  which  is  de- 
rived from  the  law  of  self-preservation. 
It  must  have  the  power  to  relieve  itself  of 
its  discordant  elements,  in  order  that  har- 
mony may  prevail.  Com.  v.  St.  Patrick 
Benev.  Soc.  2  Binn.  441,  at  page  448,  4  Am. 
Dec.  453;  Otto  v.  Journeymen  Tailors'  Pro- 
tective &  Benev.  Union,  75  Cal.  308,  at  page 
314,  7  Am.  St.  Rep.  156,  17  Pac.  217.  The 
corporation,  therefore,  had  the  right  to  es- 
tablish by-laws  providing  for  the  expulsion 
of  members  transgressing  their  reasonable 
provisions.  Is  the  provision  for  expelling 
members,  "for  defaming  the  members  of  the 
directive  council  or  any  member  whatsoever 
for  reasons  connected  with  the  society,  caus- 
ing dissension  and  disorders  in  the  midst 
of  the  association,1'  a  reasonable  one?  We 
think  that  it  is.  It  clearly  comes  within 
its  police  power.  It  does  not  provide  for 
the  expulsion  of  members  who  merely  libel 
or  slander  members  of  the  directive  council 
or  any  member  whatsoever,  but  such  def- 
amation must  be  "for  reasons  connected 
with  the  society."  And  not  that  alone,  but 
it  goes  further  and  provides  for  a  result,  to 
wit,  "causing  dissension  and  disorders  in 
the  midst  of  the  association."  Does  the 
article  published  by  the  petitioners  fall 
within  the  acts  prohibited  by  the  terms  of 
the  by-law,  clause  1,  art.  29,  chap.  6? 

We  think  that  it  does.  In  the  first 
place,  the  article  is  libelous.  A  libel  has 
been  defined  to  be  "that  which  is  written, 
or  printed  and  published,  calculated  to  in- 
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jure  the  character  of  another  by  bringing 
him  into  ridicule,  hatred,  or  contempt." 
OathercoU  v.  Miall,  16  Mee?.  &  W.  341. 
In  the  article  the  petitioners  charge 
against  a  majority  of  their  fellow  members 
that  they  made  unjust  and  stupid  attacks 
and  low  and  vile  insinuations  against  the 
petitioners,  and  caused  them  to  resign. 
They  charge  the  assembly  with  being  in- 
capable of  executing  such  an  enterprise, 
and,  not  caring  for  that,  with  accepting 
their  resignations,  which  appears  to  have 
been  the  unpardonable  sin  in  the  minds  of 
the  petitioners.  The  words  "the  new  brave 
committee"  are  evidently  sarcastic,  meaning 
more  brave  than  discreet,  because  they  im- 
mediately charge  them  with  illiteracy.  But 
the  concluding  paragraph  contains  even 
more:  "Now,  we,  the  undersigned,  seeing 
that  this  celebration  on  account  of  a  major- 
ity unreasonable"  (that  is,  unreasonable 
because  they  accepted  the  resignations  of 
the  petitioners  and  appointed  another  com- 
mittee), "led  by  a  certain  one,"  meaning 
the  president  of  the  society,  who,  of  course, 
leads  the  majority,  "more  unreasonable  still 
and  childishly  ambitious,  brings  to  the  so- 
ciety dishonor,"  declare  that  they,  the  mi- 
nority, do  not  recognize  the  celebration  of 
the  majority  "as  a  celebration  of  the  'Gug- 
lielmo  Marconi/  and  that  to  safeguard  the 
dignity  of  the  members  and  citizens  of 
Fori."  After  reading  the  article,  the  feel- 
ings of  the  majority  of  the  members  of  the 
society  towards  the  petitioners  might  well 
be  expressed  in  the  words  of  Job:  "No 
doubt  but  ye  are  the  people,  and  wisdom 
shall  die  with  you."  The  article  is  certain- 
ly defamatory,  holding  the  society  and  its 
officers  up  to  ridicule  for  reasons  connected 
with  the  society,  and  manifestly  does  tend 
to  disorder  and  dissension  in  the  midst  of 
the  association.  It  is  a  most  disloyal  at- 
tempt to  discountenance,  discourage,  and  to 
cause  to  be  regarded  as  counterfeit  a  genu- 
ine celebration  undertaken  as  a  solemn,  if 
not  sacred,  duty  by  the  society. 

The  dignity  of  the  society  is  greater  than 
that  of  any  of  its  parts.  While  the  with- 
drawal of  the  petitioners  from  the  active 
committee  may  have  been  an  appropriate 
penalty  for  the  offense  committed  against 
their  dignity,  the  expulsion  of  the  petition- 
ers from  the  society  is  not  too  severe  a  pun- 
ishment for  the  society  to  inflict  upon  them 
for  their  infraction  of  its  dignity  by  the 
publication  of  the  defamatory  article  of 
which  they  were  the  authors. 

The  cases  cited  by  the  petitioners  do  not 
conflict  with  the  views  above  stated. 

Petition  for  writ  of  mandamus  denied. 
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A   wharf  owner  hat   no  risht  to  exact 

wharfage  from  a  vessel  which,  lying  In 
the  public  navigable  stream  at  an  adjoining 
wharf,  merely  overlaps  his  wharf  at  a  time 
when  he  has  no  actual  need  to  use  it. 

(May  13,  1903.) 

LIBEL  for  wharfage.     Dismissed. 
The  facts  are  stated  in  the  opinion. 
Messrs.   James   Tillinghart  and   Wil- 
liam R.  Tillinghart  for  libellant. 

Messrs.  Van  Slyck  &  Mnmford  and 
Charles  C.  Mnmford  for  claimant. 

Brown,  District  Judge,  delivered  the 
opinion  of  the  court: 

This  libel  is  for  wharfage.  I  am  not  sat- 
isfied that  The  Davidson  made  fast  to,  or 
made    any    use    of,    the    libelant's    wharf. 


Note. — Right  to  wharfage. 

1.  Basis  of  right. 

a.  In   general,    193. 

b.  Improvements  must  exist,  194. 

c.  How  far  a  franchise,  195. 
II.  Public  regulation  of,  196. 

III.  Effect  of  Federal  Constitution,  199. 

IV.  Who  and  what  liable  for,  202. 
V.  When  liability  attaches,  208. 

VI.  Rights  of  municipality,  205. 
Til.  Who  entitled  to. 

a.  As     between     owners     of     different 

wharves,  205. 

b.  As    between    claimants    under    same 

title,  206. 

c.  Under  grant  or  lease,  206. 
Till.  Amount,  207. 

IX.  Defenses,  208. 
X.   Collection;  Uen,  209. 

I.  Basis  of  right. 

a.  In  general. 

Wharves  are  a  necessity  to  commerce.  The 
shores  upon  which  they  are  placed  are  either 
owned  by  Individuals,  or  access  to  such  shores 
is  controlled  by  them.  For  this  reason,  as 
well  as  because  public  policy  does  not  favor 
the  expenditure  of  public  funds  for  making 
such  improvements,  the  right  to  construct 
wharves  has  been  very  generally  conceded  to  be 
In  the  riparian  owner.  See  note  to  Madison 
v.  Mayers  (Wis.)  40  L.  R.  A.  635. 

So  far  as  these  wharves  are  erected  for  the 
exclusive  use  of  the  riparian  owner,  the  pub- 
lic is  not  Interested  In  them  any  further  than 
to  see  that  they  do  not  abridge  the  public  navi- 
gation. The  owners  can  exclude  the  public 
from  the  use  of  them,  and  may  make  such  bar- 
gains for  their  use  as  they  can.  The  legisla- 
ture cannot  impose  any  burden  on  them  in  the 
use  of  them. 

A  statute  regulating  the  rates  to  be  charged 
for  storing  goods  on  a  wharf  in  a  particular 
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The  single  question  therefore  is,  Can  the 
libellant  collect  \vharfage  because,  while 
the  barge  was  unloading  a  cargo  of  coal  at 
an  adjoining  wharf,  the  stern  of  the  barge 
overlapped  his  wharf?  The  wharf  is  built 
out  to  the  harbor  line.  Private  ownership 
ceases  at  this  line,  and  the  waters  of  the 
Providence  river  are  a  public  highway. 
Chase  v.  American  8.  B.  Co.  10  R.  I.  79; 
fflark  v.  Peckham,  10  R.  I.  35,  14  Am.  Rep. 
G54.  Counsel  for  The  Davidson  contend 
that  the  barge  merely  occupied  a  portion  of 
a  public  highway  upon  which  the  wharf 
abuts,  and  argue  that  the  case  is  analo- 
gous to  the  use  of  a  public  highway  in  a  city, 
on  which  the  public  have  a  right  to  pass 
and  repass,  and  on  any  portion  of  which 
any  person  has  a  right  to  stop  temporarily, 
though  it  be  upon  a  portion  upon  which 
private  premises  abut,  and  that  such  tem- 
porary stopping  cannot  be  construed  to  give 
to  the  abutting  owner  any  claim  for  corn- 
el ty  does  not  preclude  the  owner  of  a  private 
wharf  from  contracting  for  the  landing  of  goods 
at  such  rates  as  may  be  agreed  upon,  or  require 
him  to  store  goods  for  any  time  without  com- 
pensation. Woodruff  v.  Havemeyer,  106  N.  Y. 
129,  12  N.  E.  628. 

Equity  may  restrain  municipal  authorities 
from  enforcing  an  ordinance  passed  by  authority 
of  law,  forbidding  the  collection  of  wharfage 
for  the  use  of  wharves  constituting  private 
property.     Leverich  v.  Mobile,  110  Fed.  170. 

•A  grant  of  land  to  a  rolling-mill  company, 
which  provides  that  any  wharf  or  dock  built 
thereon  shall  be  subject  to  the  same  laws,  rules, 
and  regulations  as  govern  other  wharves  under 
the  supervision  of  the  state  harbor  commission- 
ers, does  not  require  the  payment  of  wharfage 
by  such  grantee  for  the  use  of  a  wharf  built 
thereon  for  the  landing  of  coal  and  Iron  em- 
ployed In  its  own  business.  People  v.  Pacific 
Rolling  Mills  Co.  60  Cal.  323. 

One  who,  under  a  lease  from  the  city  of  New 
Orleans,  has  been  subrogated  to  Its  right  to 
collect  wharfage,  cannot  claim  such  dues  from 
riparian  owners  who  use  a  wharf  which  they 
have  constructed  on  their  own  land  at  their  own 
expense.  Ellerman  v.  Morgan's  L.  &  T.  R.  & 
S.  S.  Co.  34  La.  Ann.  698. 

A  mere  limitation  upon  the  charges  which 
may  be  made  for  wharfage  in  a  lease  of  an  in- 
considerable portion  of  a  city  water  front  for 
wharfage  purposes  does  not  obligate  the  lessee 
to  permit  the  use  of  its  wharf  by  others  upon 
payment  of  such  charges,  although  It  is  the 
only  wharf  in  the  harbor,  where  there  is  no  re- 
striction upon  the  construction  by  the  city  of 
other  wharves  for  general  use,  and  the  right 
to  collect  wharfage,  if  a  franchise,  was  merely 
an  incidental  and  unimportant  part  of  the  con- 
sideration which  moved  the  lessee,  its  main  ob- 
ject being  the  securing  of  private  wharfage  fa- 
cilities. Pacific  Coast  S.  S.  Co.  v.  Kimball,  114 
Cal.  414,  46  Pac.  275. 

The  statute  of  West  Virginia  (Acts  1881, 
chaps.  14,  ||  40,  41),  which  authorizes  the  own- 
'»•  of  land  on  a  water  course  to  erect  a  wharf 
13 
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pensation  for  the  use  and  occupation  of  the 
highway. 

In  The  Hercules,  28  Fed.  475,  it  was  said : 
"Such  use  would  clearly  not  give  rise  to  a 
claim  for  wharfage  by  the  general  maritime 
law,  which  requires  that  the  vessel  shall 
make  use  of  the  wharf  for  the  purpose  of 
loading  or  unloading  goods  or  passengers  in 
order  to  be  subject  to  a  lien.  Ex  parte  Eos- 
ton  95  U.  S.  68,  24  L.  ed.  373;  The  Gem, 
Brown,  Adm.  37,  Fed.  Cas.  No.  5,303." 

Counsel  for  the  libel lant  point  out  the 
fact  that  the  question  decided  by  the  court 
in  this  case  was  that  of  liability  for  wharf- 
age under  a  Michigan  statute,  and  question 
the  dictum  as  to  the  general  maritime  law, 
saying  that  neither  of  the  au thorites  cited 
involved  any  question  of  overlapping.       In 


thereon,  and  which  provides  for  abating  the 
same,  gives  no  authority  to  such  owner  to 
charge  tolls  or  wharfage  for  the  use  of  such  a 
wharf.     Christie  v.  Maiden,  23  W.  Va.  667. 

If  the  owner  of  the  wharf  permits  it  to  be 
used  by  third  persons,  whether  it  Is  public  or 
private  in  its  character,  he  is  entitled  to  rea- 
sonable compensation  for  its  use.  De  Bary 
Baya  Merchants'  Line  v.  Jacksonville,  T.  &  K. 
W.  R.  Co.  40  Fed.  392. 

A  city  which  has  paved  its  streets  to  a  river, 
which  are  used  by  the  city  generally  for  the 
purpose  of  streets  for  ferry  landing,  etc.,  may 
exact  wharfage  rates  for  the  use  of  one  of  those 
streets  as  a  landing  place  under  a  charter  pro- 
vision permitting  the  exaction  of  such  rates. 
Keokuk  v.  Keokuk  Northern  Line  Packet  Co. 
45  Iowa,  196. 

A  person  owning  improved  wharves,  which 
he  maintains  at  his  own  cost  for  the  benefit  or 
those  engaged  in  commerce  upon  the  public 
navigable  waters  of  the  United  States,  may 
charge  and  collect  from  parties  using  his 
wharves  such  reasonable  fees  as  will  fairly 
compensate  him  for  the  use  of  his  property. 
The  Dora  Mathews,  31  Fed.  619. 

The  same  is  true  of  a  municipal  corporation 
owning  improved  wharves  and  other  artificial 
aids  to  commerce,  which  It  maintains  at  its  own 
cost.     Leathers  v.  Aiken,  9  Fed.  679. 

While  toll  cannot  be  levied  for  passage  along 
or  across  an  arm  of  the  sea  or  a  navigable 
river,  since  the  right  to  navigate  such  waters 
is  a  common  and  public  right,  when  a  riparian 
proprietor  erects  a  landing  place  on  his  land, 
and  affords  facilities  for  lading  and  unlading 
goods,  he  is  entitled  to  compensation  for  the 
use  of  those  facilities.  He  infringes  no  common 
right,  and  is  entitled  to  compensation  for  thus 
employing  his  property.  Leverich  v.  Mobile, 
110   Fed.    170. 

Where  one  uses  a  wharf  after  having  re- 
ceived notice  of  the  charges  of  the  wharfinger, 
he  cannot  refuse  to  pay  the  charges  upon  the 
ground  that  they  are  unreasonable,  or  not  cus- 
tomary. Southern  S.  S.  Co.  v.  Sparks,  22  Tex. 
657,  75  Am.  Dec.  703. 

Where  a  wharf  is  used  without  any  agree- 
ment as  to  compensation,  a  contract  to  pay 
what  is  just  and  reasonable  for  the  use  of  the 
property  and  the  benefit  conferred  Is  implied. 
Ex  parte  Easton,  05  U.  S.  68,  24  L.  ed.  373. 

A  mere  allegation  that  a  wharf  is'  public  is 
not  sufficient  to  negative  the  right  to  require 
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Ex  parte  Easton,  95  U.  S.  76,  24  L.  ed.  376, 
it  was  said:  "From  an  early  period  wharf 
owners  have  been  allowed  to  exact  from 
ships  and  vessels  using  a  berth  at  their 
wharves  a  reasonable  compensation  for  the 
use  of  the  same;  and  a  ship  or  vessel  enjoy- 
ing such  a  privilege  has  always  been  accus- 
tomed to  pay  to  the  proprietor  of  the  wharf 
a  reasonable  compensation  for  the  use  of 
the  berth." 

The  utmost  that  can  be  said  in  support 
of  the  libel  is  that  a  portion  of  the  barge's 
berth  was  immediately  in  front  of  the 
libellant's  wharf,  and  that  she  would  have 
been  an  obstruction  to  the  use  of  the  libel- 
lant's wharf  had  there  been  occasion  for  its 
use.  The  libellant's  testimony  shows,  how- 
ever, that,   at  the   time  when   The   David- 


wharfage  for  its  use.  Demopolis  v.  Webb,  87 
Ala.  659,  6  So.  408. 

One  who  chooses  to  take  the  benefit  of  an  im- 
proved wharf  built  at  the  expense  of  a  city, 
and  pays  under  protest  a  reasonable  wharfage 
tax  Imposed  upon  all  vessels  for  its  use,  is  not 
entitled  to  recover  back  the  amount.  North- 
western Union  Packet  Co.  v.  St.  Louis,  4  Dili. 
10,  Fed.  Cas.  No.  10,345. 

A  preliminary  Injunction  restraining  the  col- 
lection by  a  municipal  corporation  of  wharfage 
dues  for  the  use  of  improved  wharves  erected 
by  it  will  not  be  granted,  unless  it  appears 
that  the  sum  demanded  exceeds  a  fair  and  rea- 
sonable compensation.  Ouchlta  &  M.  River 
Packet  Co.  v.  Aiken,  11  Fed.  662. 

b.  Improvements  must  exist. 

Although  the  riparian  owner  may  prevent  the 
use  of  his  banks  except  under  such  terms  as  he 
chooses  to  Impose,  yet  he  cannot  charge  wharf- 
age as  such  unless  he  has  furnished  increased 
facilities  for  the  use  of  the  shipping. 

A  city  which  furnishes  no  wharfage  fa- 
cilities is  not  entitled  to  collect  wharfage  dues 
from  vessels  which,  during  low  water,  land  their 
cargo  on  a  sand  bar  in  front  of  a  street  but  many 
feet  below  its  level,  and.  during  the  highest 
stage  of  water,  discharge  freight  at  the  street 
itself,  which  points  of  discharge  are  of  no  spe- 
cial benefit  to  the  ship  owners,  but  are  of  more 
convenience  to  those  who  haul  the  freight. 
Shreveport  v.  Red  River  &  Coast  Line,  37  La. 
Ann.   562,   55   Am.    Rep.   504. 

The  city  of  New  Orleans  is  not  entitled  to 
impose  wharfage  and  levy  dues  upon  vessels 
moored  in  the  rfver  at  a  point  where  the  city 
has  constructed  no  works,  made  no  landing 
place,  and  expended  no  money.  New  Orleans 
v.  Wilmot,  31  La.  Ann.  65. 

A  city  which  has  provided  no  wharves  or 
designated  places  for  use  as  such  by  ordinance 
or  otherwise  is  not  entitled  to  recover  of  one 
who  uses  his  own  premises  for  the  reception  of 
merchandise,  although  it  has  authority  by  char- 
ter to  establish  wharves  and  regulate  their  use. 
and  fix  the  rate  of  wharfage.  Dubuque  v. 
Stout,  32  Iowa.  47. 

A  municipality  can  exact  wharfage  dues  only 
for  landing  within  the  limits  of  an  improved 
wharf,  and  not  for  landing  on  the  unimproved 
banks  of  a  river,  although  within  the  harbor 
limits.  Cape  Girardeau  v.  Campbell,  26  Mo. 
App.  12. 
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son  lay  across  his  wharf,  he  had  no  applica- 
tions for  its  use,  and  did  not  himself  re- 
quire its  immediate  use.  The  language  of 
the  court  in  Ex  parte  Easton  would  seem 
hardly  definite  enough  to  support  the  prop- 
osition that  there  must  be  an  actual  load- 
ing or  unloading  of  goods  or  passengers  in 
order  to  give  rise  to  a  lien  for  wharfage. 
The  Gem,  Brown,  Adm.  37,  Fed.  Cas.  No. 
5,303,  however,  says  of  wharfage:  "Strictly 
speaking,  it  is  money  due,  or  money  actually 
paid,  for  the  privilege  of  landing  goods  upon 
or  loading  a  vessel  while  moored  from  a 
wharf.  The  occupation,  by  anchorage  or 
otherwise,  of  a  navigable  river  open  to  all,  in 
the  vicinage  of  a  wharf,  implies  no  contract 
of  wharfage,   because   it   is  no  use   of  the 


The  uuimproved  banks  of  a  river,  although 
within  the  harbor  limits,  do  not  constitute  a 
wharf  within  the  meaning  of  an  ordinance  Im- 
posing wharfage  dues  on  vessels  discharging 
freight  at  the  wharf  of  the  city.     Ibid. 

The  city  of  New  Orleans  cannot,  by  ordi- 
nance, exact  wharfage  dues  from  vessels  landing 
or  making  fast  at  the  batture  of  the  Mississippi 
river  in  front  of  the  city,  at  places  where  no 
artificial  facilities  are  furnished.  The  Lizzie  E.. 
30  Fed.  876. 

An  implied  contract  to  pay  wharfage  does 
not  result  when  a  vessel  makes  fast  at  a  place 
on  the  banks  of  the  Mississippi  river,  where  no 
prohibition  to  land  exists,  and  where  no  fa- 
cilities whatever  are  furnished  for  landing  ves- 
sels or  goods.     Ibid. 

Dockage  being  collected  to  assist  in  the  ex- 
pense of  dredging,  the  state  has  no  legal  right 
to  collect  dockage  for  vessels  engaged  in  the 
business  of  a  lessee  of  a  portion  of  a  water 
front  for  wharf  purposes,  where  it  incurs  no 
expense  therefor,  but  the  lessee  by  the  terms 
of  the  lease,  is  bound  to  do  all  the  dredging 
free  of  expense  to  the  state.  People  v.  San 
Francisco  Gaslight  Co.,  54  Cal.  248. 

A  legislative  grant  to  a  municipality  of  the 
right  to  erect,  repair,  and  regulate  wharves  and 
rates  of  wharfage  gives  it  the  right  to  collect 
wharfage  for  the  use  of  a  public  levee  on  a 
strip  of  land  along  the  banks  of  a  river,  dedi- 
cated to  the  public  as  a  street  or  highway. 
Sacramento  v.  The  New  World,  4  Cal.  41 ;  Sac- 
ramento v.  The  Confidence,  4  Cal.  45. 

But  the  lord  of  the  manor  may  have  prescrip- 
tion to  charge  toll  for  goods  landed  within  the 
manor,  although  they  are  not  landed  upon  the 
wharf  which  he  maintains,  as  It  constitutes 
a  toll  traverse  for  passing  over  the  land,  such 
passage  being  a  sufficient  consideration.  Crispe 
v.  Belwood,  3  Lev.  424 ;  Colton  v.  Smith,  1 
Cowp.  47,  Lofft,  463. 

So,  in  Prideaux  v.  Warne,  2  Lev.  96,  T.  Raym. 
233,  it  was  said  the  lord  of  the  manor  may 
have  a  prescription  to  keep  in  repair  a  wharf 
within  the  manor,  and  to  receive  toll  of  all 
goods  landing  within  the  manor,  though  not 
at  the  wharf.  This  was  on  the  ground  that 
originally  the  lord  was  owner  of  all  the  lands 
of  the  manor. 

On  the  principle  that  some  service  must  be 
rendered,  it  is  held  that  the  custom  of  an  an- 
cient city  having  an  ancient  wharf  on  a  river, 
to  charge  wharfage  on  all  goods  passing  by 
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wharf  for  either  the  landing  or  the  reception 
of  passengers  or  merchandise." 

As  the  occupation  of  a  berth  at  a  wharf 
may  be  useful  to  a  vessel  for  other  pur- 
poses than  loading  or  unloading  goods  or 
passengers,  it  is  quite  probable  that  the 
right  to  a  lien  does  not  depend  solely  upon 
the  question  whether  goods  or  passengers 
were  loaded  or  unloaded.  The  wharf  own- 
er, as  an  abutting  proprietor,  like  the  own- 
er of  land  abutting  on  a  land  highway,  has 
an  easement  of  ingress  and  egress.  He  is 
entitled  to  damages  for  actual  and  unrea- 
sonable obstruction  of  his  special  rights  as 
an  abutter.  On  the  other  hand,  the  wharf 
owner  has  not,  I  think,  an  exclusive  right 
to  the  occupation  at  all  times  of  the  berth 
in  front  of  his  wharf,  and,  if  the  public  use 


on  the  river,  Is  without  consideration,  where 
the  city  did  not  repair  the  river  and  banks. 
Hasborn  v.  Wills,  2  Keble,  624,  1  Vent.  71,  1 
Mod.  47. 

So,  the  repair  of  a  key  by  the  lord  of  the 
manor,  and  the  custom  of  charging  toil  for 
landing  there,  will  not  permit  such  a  charge 
against  vessels  passing  through  the  river,  which 
was  the  King's  common  highway,  and  land- 
ing at  another  place  outside  the  manor.  Pride- 
aux v.  Warne,  2  Lev.  96,  T.  Raym.  233. 

c.  Bow  far  a  franchise. 

The  right  of  wharfage,  Involving,  as  it  does, 
the  Imposition  of  a  toll  upon  everyone  who 
uses  the  wharf,  has  In  it  an  element  of  a  fran- 
chise, for  no  one  is  permitted  to  take  toll  with- 
out permission  of  the  government.  Therefore 
it  has  been  held  that  the  right  of  wharfage  is 
a  franchise  dependent  upon  grant  by  the  sover- 
eign. Flandreau  v.  Elsworth,  151  N.  Y.  473, 
45  N.  B.  858 ;  Pelham  v.  The  B.  P.  Woolsey,  16 
Fed.  418. 

The  taking  of  a  common  wharfage  is  a  fran- 
chise subject  to  the  control  and  regulation  of 
the  legislature,  and  cannot  be  lawfully  exer- 
cised without  its  permission.  Lansing  v. 
Smith,  4  Wend.  9,  21  Am.  Dec.  89. 

The  right  to  erect  a  wharf,  and  to  receive 
tolls  for  the  use  of  it,  is  a  franchise,  and  can- 
not be  exercised  by  a  private  citizen  except  un- 
der a  grant  from  the  sovereign  power  or  by  pre- 
scription.    WIswall  v.  Hall,  3  Paige,  313. 

No  right  to  take  toll  for  the  use  of  a  wharf 
can  be  claimed  by  anyone  except  by  grant  or 
prescription.     Houck,  Navigable  Rivers,  |  283. 

But  that  rule  is  applicable  only  where  the 
wharf  Is  dedicated  to  the  public  use  and  the 
regular  receipt  of  toll  is  looked  to  as  a  recom- 
pense. And  even  In  such  cases  custom  seems 
to  supply  the  place  of  grant  In  England,  for 
Mr.  Woolrych  says  that  that  person  who  has 
by  private  exertion  constructed  a  wharf  may 
take  toll  for  his  own  use.  Woolrych,  Waters, 
p.  299. 

Where  the  wharf  is  a  private  one,  and  so 
situated  that  it  has  not  a  monopoly  of  business, 
so  that  just  contracts  can  be  made  for  its  use, 
there  would  seem  to  be,  in  the  absence  of  stat- 
ute, no  requirement  of  a  franchise  to  permit 
such  use.  Lord  Hale  says  a  man  may,  for  his 
private  advantage,  set  up  a  wharf  In  a  port 
town,  and  can  agree  with  his  customers  for  the 
use  of  it.     Hale,  de  Portlbus,  chap.  6. 
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of  the  river  so  required,  could  probably  be 
compelled  to  move  vessels  from  his  own 
wharf  after  a  reasonable  time  for  the  dis- 
charge of  the  cargoes,  in  order  to  leave  the 
space  clear  for  the  passage  and  ordinary 
maneuvering  of  other  vessels.  Whether  a 
vessel  which  actually  occupied  a  berth  in 
front  of  a  wharf  at  a  time  when  the  same 
berth  was  needed  for  other  vessels,  in  the 
course  of  the  wharf  owner's  usual  business, 
would  be  subject  to  a  lien  upon  an  implied 
contract  for  wharfage,  is  a  question  not  pre- 
sented or  involved  in  the  present  case.  The 
question  is  whether  the  occupation  of  pub- 
lic waters  at  a  time  when  the  wharf  own- 
er has  no  actual  use  for  the  berth  in  front 
of  his  wharf  gives  him  any  right  to  wharf- 
age.    I  fail  to  see  upon  what  exact  ground 


So,  it  has  been  said  that  this  is  the  origin 
of  wharf  rights.  The  riparian  owner  having 
the  right  to  the  exclusive  use  of  the  banks  to 
the  low-water  mark,  the  person  navigating  the 
river  cannot  land  against  the  will  of  the  ri- 
parian owner,  and  becomes  a  trespasser  if  he 
does  so  without  the  owner's  consent;  and  if 
vessels,  in  prosecuting  their  business,  have  oc- 
casion to  land  frequently  for  the  purpose  of 
receiving  and  discharging  freight  and  passen- 
gers, it  is  but  reasonable  that,  when  the  ripa- 
rian owner  shall  improve  and  provide  a  com- 
modious landing  at  a  convenient  place  for  the 
purpose  of  receiving  and  discharging  passen- 
gers and  freight,  he  should  receive  a  reasonable 
compensation.  Ensminger  v.  People,  47  111. 
384,  95  Am.  Dec.  495. 

The  right  to  collect  wharfage,  existing  as 
incident  to  the  ownership  of  land  abutting  on 
a  navigable  river,  is  a  proprietary  right  which 
cannot  be  taken  away  by  a  constitutional  pro- 
vision that  all  navigable  waters  shall  forever 
remain  public  highways  without  the  imposition 
of  taxes,  and  that  no  wharfage  shall  be  de- 
manded for  the  use  of  the  shores.  Demopolis 
v.  Webb,  87  Ala.  659,  6  So.  408. 

The  right  of  a  municipal  corporation  to  col- 
lect wharfage,  resulting  from  Its  ownership  of 
a  wharf,  is  not  a  franchise,  but  a  property  right, 
although  the  legislature  may  regulate  the  exer- 
cise of  the  right  as  to  the  amount  of  tolls  or 
wharfage.     Murphy  v.  Montgomery,  11  Ala.  586. 

That  the  wharf  right  is  not  in  all  cases'  a 
franchise  which  would  entitle  the  public  to  free 
use  of  it  is  indicated  by  the  fact  that  the  owner 
of  a  wharf  may  limit  the  license  or  forbid  any 
person  to  use  it  whom  he  desires  not  to  do  so. 
Bogert  v.  Halght,  20  Barb.  251. 

So,  assumpsit  for  use  and  occupation  cannot 
be  maintained  for  the  recovery  of  wharfage 
from  one  who  has  occupied  the  dock  and  wharf 
after  the  distinct  refusal  by  plaintiff,  since  a 
contract,  either  express  or  Implied,  cannot  be 
proved  ;  the  plaintiff  not  appearing  to  have  been 
deprived  of  the  full  enjoyment  of  his  property 
during  the  time  referred  to.  Easby  v.  Patter- 
son (Pa.)  19  Am.  L   Reg.  N.  S.  145. 

It  is  held  by  the  courts  of  Oregon  to  be  com- 
mon knowledge  that,  before  and  after  the  ad- 
mission of  the  state  into  the  Union,  the  right 
to  wharfage  was  regarded  as  Incident  to  ri- 
parian ownership  on  a  navigable  fresh-water 
stream.  Lewis  v.  Portland,  25  Or.  133,  22  L. 
R.  A.  736,  35  Pac.  256. 
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the  wharf  owner's  claim  can  be  supported. 
The  vessel  has  not  used  his  property,  has 
not  prevented  the  use  of  his  property,  has 
not  appropriated  to  itself  what,  but  for  its 
appropriation,  would  have  been  valuable 
to  the  wharf  owner. 

The  libellant  contends  that  every  vessel, 
for  the  proper  conduct  of  its  business,  re- 
quires a  berth  to  lie  in  at  least  equal  to  her 
length,  and  that  there  is  no  reason  why  she 
should  not  pay  for  what  is  thus  of  supreme 
importance  to  her.  There  is  every  reason, 
however,  why  she  should  not  be  called  upon 
to  pay  a  private  individual  for  the  occupa- 
tion of  a  public  highway  which  is  not  his 
property,  when  that  occupation  takes  from 
him  nothing,  and  does  not  interfere  witli 
his  actual  use  of  his  wharf. 


The  right  of  wharfage  Is  annexed  by  law  to 
land  adjacent  to  a  river.  Potomac  8.  B.  Co. 
v.  Upper  Potomac  S.  B.  Co.  109  U.  S.  672,  27 
L.  ed.  1070,  3  Sup.  Ct.  Rep.  445,  4  Sup.  Ct. 
Rep.  15. 

A  wharf  Is  more  than  a  mere  franchise  to 
collect  wharfage.  It  does  not  belong  to  the 
public  at  large  for  commercial  purposes,  but 
Is  susceptible  of  private  ownership.  People  ew 
rel.  Ward  v.  Kelsey,  14  Abb.  Pr.  372. 

But  that  the  right  to  wharfage  is  to  some  ex- 
tent treated  as  though  it  was  a  franchise  is 
shown  by  the  extent  to  which  the  government 
supervises  it.  See  also  infra,  II.  There  can 
be  no  doubt  that,  so  far  as  a  toll  is  to  be  ex- 
acted for  public  use,  franchise  Is  necessary. 
In  accordance  with  this  view,  the  owner's  rights 
and  authority  are  limited  to  some  extent. 

A  mere  riparian  owner  has  no  right  to  re- 
move a  vessel  which  occupies  his  wharf  for 
an  unreasonable  time,  as  the  owner  of  any 
vessel  may  use  it  without  previous  permission 
for  moorlug  purposes  at  such  rate  of  wharfage 
as  may,  in  the  absence  of  special  agreement,  be 
nxed  by  the  port  wardens,  or  other  authority 
appointed  by  law  for  that  purpose.  Cone's  Es- 
tate, 9  Pa.  Co.  Ct.  257. 

A  grant  of  the  right  to  erect  a  dock  for  the 
purpose  of  commerce,  and  to  collect  reasonable 
and  accustomed  dockage,  contemplates  a  gen- 
eral use  of  the  pier  by  the  public  upon  pay- 
ment of  dockage.  Harper  v.  Williams,  1  N.  Y. 
Supp.  106. 

The  right  to  erect  a  wharf  and  charge  for  its 
use  below  high-tide  mark  on  a  navigable  stream 
is  a  franchise  which  can  only  be  obtained 
from  the  state,  and  anyone  doing  so  without 
authority  Is  guilty  of  a  public  nuisance.  State 
v.  Young,  30  S.  C.  399,  9  S.  E.  355. 

An  action  for  wharfage  Is  not  one  for  the  re- 
covery of  real  or  personal  property  within  the 
meaning  of  the  New  York  statutes  permitting 
third  persons  to  intervene  in  such  action.  Kel- 
sey v.  Murray,  28  How.  Pr.  243. 

A  wharf  is  public,  so  that  discrimination  can- 
not be  made  between  similar  vessels  in  using  it 
for  a  landing  place,  although  It  is  owned  by  a 
private  person,  and  is  not  at  the  terminus  of 
any  street,  where  it  is  reached  by  a  bridge  used 
by  the  public  as  a  thoroughfare,  and  the  owner 
conducts  a  general  wharfinger  business  under 
a  statute  authorizing  the  erection  of  wharves 
by  private  persons,  and  a  charge  of  "suCh  rates 
as   shall   be   reasonable."     Barrington   v.   Com- 
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The  libellant  contends  that  the  object  of 
a  wharf  for  use  in  navigation  is  to  give 
the  owner  right  of  access  to  the  navigable 
waters  at  all  times,  and  that  this  right  of 
access  should  not  be  impaired  even  to  the 
extent  of  permitting  another  to  use  the 
water  in  front  of  the  wharf  at  the  risk  of 
interfering  to  prevent  even  a  possible  use 
of  such  wharf  by  the  owner  or  his  lessees. 
In  support  of  the  proposition  that  the  risk 
of  interference  with  a  possible  use  is  a  basis 
for  a  money  claim,  the  libellant  cites  The 
Wm.  H.  Brinsfield,  39  Fed.  215.  In  this  case 
the  dock  was  one  constructed  by  private  in- 
dividual enterprise.  The  riparian  owner  of 
partially  submerged  land,  by  digging  out  a 
canal  and  building  up  its  sides,  had  con- 
structed a  basin.     The  court  says:     <%It  is 


the  case  of  a  riparian  owner  who  has  cut  a 
canal  into  his  own  land  so  as  to  allow  ves- 
sels to  come  to  his  own  property  fronting 
on  it,  and  then  has  disposed  of  portions  of 
the  land  to  different  persons."  Also: 
"But  it  does  not  seem  to  me  the  analogy 
between  the  use  of  the  water  way  of  this 
private  basin  and  the  use  of  a  street  is  very 
close.  The  very  purpose  of  the  basin  is 
that  vessels  may  lie  in  it  for  the  profit  of 
the  owners  of  the  wharves  abutting  on  it," 
etc.  Also:  "In  the  absence  of  law  or  un- 
lawful custom,  as  to  owners  upon  a  water 
which  is  not  so  much  a  public  navigable 
highway  as  it  is  a  private  basin,  it  seems 
to  me  the  only  legal  right  is  that  of  unob- 
structed access  each  to  his  own  wharf." 
The  court  also  said :    "It  is  not  true  of  this 


merclal  Dock  Co.  15  Wash.  170,  33  L.  R.  A. 
116,  45  Pac.  748. 

Wharfage  Is  due  for  landing  on  the  wharf 
and  cranage  for  the  assistance  of  the  crane, 
and  neither  of  these  includes  anchorage  or  moor- 
age, for  which  a  charge  cannot  be  imposed  un- 
der a  statute  authorizing  a  charge  for  wharfage 
and  cranage.  Stephen  v.  Foster,  1  W.  Bl.  413, 
423,  3  Burr.  1408. 

A  riparian  owner,  who  obtains  permission 
from  the  state  to  extend  a  wharf  from  his  land 
Into  a  river  the  title  to  the  bed -of  which  is  in 
the  state,  acquires  no  absolute  right  to  the 
wharf  which  will  render  persons  going  there 
without  his  permission  trespassers.  The  owner 
of  the  wharf  is  under  the  same  obligation  as 
an  innkeeper  to  receive  those  who  call,  provided 
he  has  room  and  they  tender  a  reasonable  com- 
pensation.    Degan  v.  Dunlap,  15  Phlla.  69. 

The  power  of  the  legislature  to  confer  upon 
the  owners  of  a  wharf  in  aid  of  navigation  a 
franchise  to  collect  wharfage  for  the  use  there- 
of may  be  delegated  to  the  authorities  of  the 
village.  Farnum  v.  Johnson,  62  Wis.  620,  22 
N.  W.  751. 

By  the  enactment  of  a  law  authorizing  a  mu- 
nicipality to  improve  a  harbor  and  Issue  bonds 
for  such  purpose,  to  collect  wharfage  and 
pledge  the  revenues  of  the  wharf  to  the  pay- 
ment of  the  principal  and  Interest,  and,  In  its 
discretion,  to  levy  a  harbor  tax  upon  all  prop- 
erty within  the  limits  of  the  city  for  the  pur- 
pose of  paying  such  debt,  the  state  did  not  de- 
vest itself  of  the  power  of  repealing  the  priv- 
ilege of  collecting  wharfage;  It  not  appearing 
but  that  the  revenue  raised  from  general  tax- 
ation as  provided  by  the  statute  was  sufficient 
to  pay  the  bonds,  and  the  bondholders  not  com- 
plaining.    St.  Louis  v.  Shields,  32  Mo.  351. 

A  railroad  company  owning  a  wharf  extend- 
ing to  the  public  navigable  waters,  upon  which 
it  maintains  Its  station,  and  from  which  it  op- 
erates a  steamboat  line,  will  be  required  to  per- 
mit a  rival  steamboat  company  to  use  the  wharf 
upon  payment  of  reasonable  compensation  for 
receiving  and  discharging  freight  and  passen- 
gers; nor  is  it  a  defense  that  the  wharf  is  too 
small  to  accommodate  other  boats  than  those 
of  the  company,  since  It  Is  bound  to  provide 
wife  and  reasonable  facilities  for  the  business 
which  It  has  undertaken.  This  was  placed  on 
the  ground  that  the  railroad  company  stood 
on  a  different  footing  from  a  private  individual, 
and  that  it  owned  a  public  duty  in  return  for 
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the  right  to  occupy  public  land  with  its  wharf. 
Oregon  Short  Line  &  U.  N.  R.  Co.  v.  Ilwaco  R. 
&  Nav.  Co.  51  Fed.  611. 

Wharfage  cannot  be  collected  by  the  state 
board  of  harbor  commissioners  for  the  use  of 
a  wharf  at  a  point  which  does  not  constitute  a 
portion  of  a  street,  under  Cal.  Pol.  Code,  pro- 
viding that  they  shall  have  the  right  to  use  for 
landing  places,  with  a  power  to  collect  dock- 
age, wharfage,  and  tolls  thereon,  such  portions 
of  the  streets  of  the  city  and  county  of  San 
Francisco,  ending  or  fronting  upon  the  water 
front,  as  may  be  used  for  such  purpose  without 
obstructing  the  same  as  thoroughfares.  People 
v.  Pacific  Rolling  Mills  Co.  60  Cal.  323 ;  People 
v.  San  Francisco  Gaslight  Co.  60  Cal.  349 ; 
Soule  v.  Pope,  60  Cal.  567. 

Under  an  act  of  Parliament  entitling  a  dock 
company  to  dockage  dues  to  be  paid  by  ships 
or  vessels  lading  or  unlading  within  the  port 
of  Kings  ton -upon-H  oil,  the  company  is  entitled 
to  such  dues,  only,  from  vessels  lading  or  un- 
lading at  the  particular  place  called  Klngston- 
upon-Hull,  and  not  from  vessels  lading  or  un- 
lading at  a  place  other  than  that  named,  al- 
though the  place  may  be  within  the  limits  of  a 
port  whereof  Klngston-upon-Hull  Is  the  chief. 
Dock  Co.  at  Klngston-upon-Hull  v.  Browne,  2 
Barn.  &  Ad.  43. 

II.  Public  regulation  of. 

The  public  character  of  the  business  Is  plain- 
ly Indicated  by  the  restrictions  which  have 
been  placed  upon  it  by  the  legislature,  and  the 
interpretation  given  them  by  the  courts.  Thus, 
it  has  been  held  that  the  term  "wharfage"  in 
a  grant  to  a  municipality  of  the  right  to  regu- 
late wharves  and  rates  of  wharfage  includes 
a  charge  for  landing  goods,  whether  upon  an  ar- 
tificial erection  or  a  natural  landing.  Sacra- 
mento v.  The  New  World,  4  Cal.  41 ;  Sacra- 
mento v.  The  Confidence,  4  Cal.  45. 

The  owner  of  the  only  wharf  In  a  port  can- 
not make  arbitrary  charges  because  his  port  is 
affected  with  a  public  Interest,  and  has  ceased 
to  be  a  private  right  only.  Hale,  de  Portlbus, 
chap.  6. 

Wharfage  for  the  use  of  all  public  wharves 
must  be  reasonable.  Parkersburg  &  O.  River 
Transp.  Co.  v.  Parkersburg,  107  U.  S.  691,  27 
L.  ed.  584,  2  Sup.  Ct.  Rep.  732. 

A  wharfinger  exercises  a  public  employment, 
and  his  business  is  therefore,  to  some  extent  at 
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dock  that  it  is  a  public  highway  in  the  same 
broad  sense  that  it  is  true  of  the  River 
Thames  at  London.  The  owner  of  the  sur- 
rounding land  constructed  the  dock,  and,  if 
all  the  present  owners  agreed,  I  have  no 
doubt  they  could  lawfully  fill  it  up  and 
make  it  fast  land."  The  fact  that  the  ves- 
sel was  occupying  a  berth  in  an  artificial 
basin  constructed  by  the  landowners  at 
their  expense  was  a  controlling  considera- 
tion in  this  case,  and  deprives  it  of  value  as 
an  authority  in  the  present  case  of  a  wharf 
owner  who  abuts  upon  the  natural  channel 
of  a  much-used  river.  The  court  also  said: 
"It  is  urged  that,  by  the  use  and  occupa- 
tion, such  as  it  was,  the  libellant  suffered 
no  loss,  as  he  had  not  at  the  time  any  ves- 
sel he  desired  to  bring  to  his  own  wharf, 


and.  the  schooner  would  have  been  removed 
to  make  way  for  any  vessel  which  was  in- 
tended for  libellant's  wharf.  The  proof, 
however,  with  regard  to  frequent  previous 
occurrences,  shows  that  the  right  to  have 
an  obstruction  removed  upon  request  was 
not  the  equivalent  of  having  libellant's 
premises  unobstructed.  There  is  testimony 
that  the  presence  of  the  overlapping  vessel 
has  a  tendency  to  deter  others  from  coming 
to  a  wharf,  and  that  the  annoyance  of  being 
constantly  obliged  to  make  requests,  and 
await  the  removing  of  overlapping  vessels, 
has  been  found  to  drive  away  tenants  and 
others  who  would  make  use  of  libellant's 
wharf  to  his  profit." 

In  the  present  case  there  is  no  testimony 
of  this  character.     I  fail  to  see,  however, 


least,  subject  to  legislative  control.  Langdon 
v.  New  York,  93  N.  Y.  129. 

If  wharfage  charged  by  railroad  companies 
authorized  by  statute  to  maintain  wharves  as 
Incidental  to  its  business  is  extortionate,  it  is 
for  the  state  so  to  regulate  as  to  prevent  ex- 
tortion, and  an  injunction  will  be  refused.  De 
Bary  Baya  Merchants'  Line  v.  Jacksonville,  T. 
&  K.  W.  R.  Co.  40  Fed.  392. 

Where  a  city  has  been  granted  by  the  state 
power  to  fill  up  flats  and  construct  and  own 
wharves,  to  fix  the  rate  of  wharfage,  and  to 
collect  wharfage  fees,  it  has  no  authority — 
under  the  general  power  In  its  charter  to  lease 
or  grant  such  real  and  personal  property  as  the 
purposes  of  the  corporation  may  require — to  re- 
linquish to  a  private  corporation  the  control  of 
the  wharves  and  water  privileges  of  the  city 
for  a  period  of  twenty  years,  although  the  city, 
in  the  ordinance  by  which  such  control  is  re- 
linquished, prescribes  the  maximum  rate  of 
charges,  and  also  prescribes  that  vessels  shall 
be  allowed  to  lie  at  the  wharves  free  of  charge. 
Such  powers  granted  by  the  state  to  the  city 
are  granted  for  public  purposes,  and  the  pow- 
ers are  legislative  In  their  character,  and  can- 
not be  delegated,  surrendered,  or  bartered  away. 
Corpus  Christ!  v.  Central  Wharf  &  Warehouse 
Co.  8  Tex.  Civ.  App.  94,  27  S.  W.  803. 

The  wharfage  charges  fixed  by  a  statute  au- 
thorizing a  corporation  to  erect  wharves  and 
charge  wharfage  for  special  services  is  ex- 
clusive, and  the  company  cannot  claim  a  com- 
mon-law right  to  wharfage  for  services  not 
specified  in  the  statute.  Dock  Co.  at  Kings  ton- 
upon-Hull  v.  La  Marche,  8  Barn.  &  C.  42. 

The  term  "wharfage,"  as  used  in  a  state 
statute  prohibiting  the  charging  of  wharfage 
on  commerce  within  the  state,  covers  charges 
against  merchandise  for  the  use  of  wharfage 
facilities,  and  does  not  prevent  the  making  of 
dockage  charges  against  vessels  for  the  priv- 
ilege of  mooring  to  wharves  or  in  slips.  Peo- 
ple ex  rel.  English  v.  Roberts,  92  Cal.  659,  28 
Pac.  689. 

A  statute  giving  to  West  India  ships  which 
have  discharged  their  homeward-bound  cargoes 
in  the  docks  of  the  West  India  Company  the  use 
of  the  light  dock  for  a  time  not  exceeding  a 
specified  period  does  not  entitle  the  owners  to 
ship  supplies  intended  for  the  use  of  such  ships 
as  part  of  their  outfits,  over  the  wharves  of  the 
light  dock,  without  payment  of  wharfage,  al- 
though they  need  not  pay  wharfage  on  neces- 
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sarles  intended  for  the  present  use  of  the  ships 
while  lying  In  the  docks.  Blacket  v.  Smith,  11 
East,  533. 

A  grant  by  a  town  of  the  exclusive  privilege 
for  a  term  of  years  of  laying  out,  construct- 
ing, and  regulating  wharves,  piers,  and  docks 
on  its  water  front,  with  the  right  of  collecting 
wharfage  and  dockage,  which  the  grantee  may 
exercise  at  his  own  convenience  and  in  his  own 
way,  and  which  is  not  a  mere  privilege  or  li- 
cense to  construct  them  as  ordered  by  the  coun- 
cil, is  void  as  a  delegation  of  the  political 
powers  of  the  town  under  Its  charter,  which 
will  be  set  aside  in  an  action  in  equity  therefor 
at  the  instance  of  a  city  which  is  the  legal  suc- 
cessor of  the  town.  Oakland  v.  Carpentler,  13 
Cal.  540. 

The  authority  given  by  the  charter  of  the 
city  to  regulate  the  repair  of  public  wharves 
and  the  rates  of  wharfage  thereat  gives  the 
city  the  power  to  regulate,  but  not  to  destroy. 
Grant  v.  Davenport.  18  Iowa,  179. 

So,  a  city  which  has  permitted  private  par 
ties  to  construct  a  wharf,  and  has  by  contract 
permitted  them  to  make  improvements  upon 
the  water  front,  may  not,  without  rendering 
due  compensation.  Interfere  with  the  rights  of 
the  parties  thus  acquired  by  taking  the  wharf- 
age from  boats  landing  thereat,  although  the 
charter  provides  that  the  city  may  regulate  the 
erection  of  private  wharves  and  the  rates  of 
wharfage  thereat.     Ibid. 

Customary  wharfage  rates  for  scows  cannot 
control  the  rates  prescribed  by  a  statute  which 
comprehends  all  vessels  engaged  in  transport- 
ing freight  and  passengers.  The  Scow  No.  15, 
35  C.  C.  A.  149,  92  Fed.  1008. 

Penalty  for  nonpayment. 

The  governmental  regulation  has  in  some 
svates  extended  to  the  provision  of  a  penalty 
for  nonpayment. 

If  a  vessel  which  has  used  a  wharf  for  the 
discharge  of  her  cargo  departs  without  paying 
or  tendering  the  statutory  rates  of  wharfage 
after  deinand  made  therefor,  she  is  liable  in 
double  the  amount  under  a  statute  imposing  a 
lien  therefor  which  may  be  enforced  in  admi- 
ralty. The  Virginian  Rulon,  13  Blatchf.  519, 
Fed.  Cas.  No.  16,974. 

Double  wharfage  is  not  recoverable  under  the 
New  York  statute  for  a  vessel  leaving  a  wharf 
without  payment  of  wharfage,  unless  the  sum 
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any  ground  for  holding  that  this  wharf 
owner,  or  any  other  wharf  owner,  on  public 
waters  of  the  Providence  river,  has  a 
theoretical  right  of  unobstructed  access  to 
his  own  wharf  at  each  and  every  moment  of 
a  day,  any  more  than  an  abutter  on  a  land 
highway  has  such  a  theoretical  right.  The 
special  rights  of  an  abutter  are  subject  to 
the  ordinary  and  reasonable  use  of  the 
highway  by  the  public.  This  use  in  crowded 
cities  may  be  such  as  frequently  to  delay 
ingress  and  egress  to  and  from  private  prem- 
ises. The  public  has  not  only  rights  of 
passage,  but  of  temporary  stopping  with  ve- 
hicles for  the  delivery  of  goods,  and  other 
necessary  purposes.  The  reasonableness  of 
the  use  will  depend  upon  various  considera- 
tions ;   but  the  public  use,  if  reasonable  and 


necessary,  is  no  violation  of  the  abutter's 
special  rights,  even  though  access  to  his 
premises  is  impeded.  Though  the  uses  of 
a  water  way  differ  from  the  uses  of  a  land 
way,  the  same  general  principles  are  appli- 
cable to  an  abutter  on  a  water  way  as  are 
applicable  to  an  abutter  on  a  land  highway. 
Appendant  to  wharf  property  abutting  on 
the  harbor  line  of  the  Providence  river  at 
the  place  in  question,  are  rights  of  ingress, 
of  occupation  of  a  berth  at  the  wharf,  and 
of  egress,  for  the  owner's  ordinary  and  rea- 
sonable uses  of  the  wharf  property.  These 
rights  are,  however,  subject  to  the  public 
right  to  the  use  of  the  river. 

There  is  neither  authority  .nor  reason  to 
support  the  libellant's  contention  that  ap- 
pendant to    wharf  property  is  a  theoretical 


doe  was  demanded  before  her  departure.  Barge 
No.  6,  27  Fed.  472. 

The  double  wharfage  allowed  by  statute  in 
case  a  vessel  leaves  the  pier  without  paying 
wharfage  cannot  be  recovered  unless  demand  of 
the  single  wharfage  was  made  before  the  de- 
parture of  the  vessel.  It  need  not  be  de- 
manded at  the  vessel,  but  it  is  sufficient  if  it 
be  made  of  the  owner,  consignee,  or  person  in 
charge  thereof.     The  Shady  Side,  23  Fed.  731. 

A  demand  for  wharfage  in  excess  of  the 
amount  legally  due  does  not  entitle  a  wharfinger 
to  the  double  wharfage  allowed  by  the  New 
York  statute,  where  the  vessels  leaves  the  wharf 
without  paying  her  wharfage  after  demand. 
The  City  of  Hartford,  10  Ben.  150,  Fed.  Cas. 
No.  2,751. 

That  a  bill  for  wharfage  was  presented  to 
the  mate  on  board,  who  could  not  read  Eng- 
lish, and  by  whom  it  was  sent  to  the  master, 
who  did  not  receive  it  until  after  the  vessel 
left  the  wharf,  is  not  such  a  demand  for  pay- 
ment as  to  entitle  the  wharfinger  to  double 
wharfage  under  a  statute  providing  therefor  In 
case  a  vessel  leaves  the  wharf  before  the 
wharfage  is  paid  and  after  it  has  been  demand- 
ed. The  Francesca  T.  9  Ben.  34,  Fed.  Cas.  No. 
5,030. 

A  penalty  Imposed  by  a  city  ordinance  on 
all  steamboats  that  leave  the  wharf  without 
paying  the  wharfage  fees  cannot  be  regarded  as 
wharfage  fees.  Beardstown  v.  Moody,  36  III. 
847. 

III.  Effect  of  Federal  Constitution. 

The  provisions  of  the  Federal  Constitution 
giving  Congress  power  to  regulate  commerce, 
forbidding  the  states  to  lay  a  tonnage  tax,  and 
forbidding  discrimination  against  citizens  of 
other  states,  have  occasioned  some  controversy 
In  the  courts. 

Wharfage  is  subject  to  local  state  laws,  Con- 
gress having  provided  no  act  to  regulate  it,  and 
by  those  laws  its  reasonableness  may  be  deter- 
mined. Ouachita  &  M.  River  Packet  Co.  v. 
Aiken,  121  U.  S.  444,  30  L.  ed.  976,  1  Inters. 
Com.  Bep.  379,  7  Sup.  Ct.  Rep.  907. 

Interference  with  commerce. 

A  municipal  ordinance  establishing  wharfage 
fees  is  not  a  regulation  of  commerce  in  deroga- 
tion of  the  exclusive  power  of  Congress  over  the 
subject,  in  the  absence  of  congressional  leglsla- 
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tion.  Ouachita  ft  M.  River  Packet  Co.  v.  Aiken, 
4  Woods,  208,  16  Fed.  890. 

A  wharfage  charge  or  tax  levied  by  a  city 
on  all  imported  or  exported  goods  passing  over 
its  wharves  is  not  in  conflict  with  the  consti- 
tutional power  of  Congress  to  regulate  com- 
merce, nor  with  the  provision  forbidding  a  state 
to  lay  duties  on  Imports  or  exports  except  so 
far  as  necessary  for  its  inspection  laws,  where 
the  wharfage  charge  is  a  remuneration  to  the 
city  for  the  cost  of  constructing  and  maintain- 
ing wharves.  Worsley  v.  Second  Municipality, 
9  Rob.   (La.)  324,  41  Am.  Dec.  333. 

A  municipal  ordinance  imposing  specified 
levee  dues  and  wharfage  on  all  steamboats 
mooring  or  landing  at  the  port  in  considera- 
tion of  commercial  facilities  furnished  by  the 
city  is  not  in  conflict  with  the  commerce  clause 
of  the  United  States  Constitution ;  nor  are 
such  dues  a  duty  on  tonnage,  or  a  regulation 
of  a  burden  on  commerce,  or  a  duty  upon  ves- 
sels plying  between  the  states.  Cannon  v.  New 
Orleans,  27  la.  Ann.  16. 

Wharfage  dues  are  not  a  tax,  duty  on  ton- 
nage, regulation  of  commerce,  toll,  or  impost 
within  the  meaning  of  the  Federal  or  state  Con- 
stitution, but  are  lawful  charges  for  conven- 
iences furnished  to  commerce.  Sweeney  v.  Otis, 
37  La.  Ann.  520. 

The  general  council  of  New  Orleans  has  pow- 
er to  fix  and  exact  uniform  rates  of  wharfage 
from  vessel 8  moored  in  front  of  the  municipal- 
ity within  its  limits.  Such  charge  does  not 
conflict  with  the  constitutional  power  of  Con- 
gress to  regulate  commerce,  nor  with  the  pro- 
vision forbidding  a  state  to  lay  duties  on  im- 
ports or  exports,  or  a  duty  on  tonnage.  First 
Municipality  v.  Pease,  2  La.  Ann.  538. 

A  municipal  corporation  owning  improved 
wharves  and  other  artificial  means,  which  it 
has  provided  and  maintains  at  its  own  cost 
for  the  benefit  of  those  engaged  in  commerce 
upon  the  public  navigable  waters  of  the  United 
States,  is  not  prohibited  by  the  United  States 
Constitution  from  charging  and  collecting  from 
those  using  its  wharves  and  facilities  such  rea- 
sonable fees  as  will  fairly  remunerate  it  for  the 
use  of  the  property.  Northwestern  Union  Pack- 
et Co.  v.  St.  I*>uis,  100  U.  S.  423,  25  L.  ed. 
688 ;  Vlcksburg  v.  Tobin,  100  U.  S.  430,  25  L. 
ed.  690. 

The  exaction  of  reasonable  tolls  by  a  state 
as  compensation  for  the  use  of  artificial  facili- 
ties for  the  improvement  of  navigation  is  not 
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right  of  uninterrupted  and  immediate  access 
at  all  times.  There  is  no  sucli  right,  and 
therefore  the  libellant's  argument,  that  the 
risk  of  interference  with  such  a  right  is 
a  sufficient  basis  for  the  allowance  of  wharf- 
age, falls. 

Counsel  nave  not  brought  to  my  attention 
any  statutes  of  the  state  bearing  directly 
upon  this  question,  nor  has  there  been  pre- 
sented any  sufficient  evidence  of  a  custom 
as  to  overlapping  of  vessels.  In  the  city 
charter  of  the  city  of  Providence  (§  9,  cl. 
1 )  the  city  council  was  given  power  to  make 
"laws,  ordinances,  and  regulations  for  the 
government  of  said  city  relative  to  .  .  . 
landing  places,  wharves,  the  anchoring  and 
mooring  of  vessels,  and  to  injuries  and  en- 
croachments upon  the  river  and  harbor;" 


also  power  to  elect  a  harbor  master  to  per- 
form such  duties  as  may  be  prescribed  by  the 
city  council.  In  the  ordinances  of  the  city 
of  Providence,  (Rev.  1899,  p.  44)  the  duties 
of  the  harbor  master  are  prescribed.  He 
has  power  to  prescribe  regulations  and  give 
directions  regarding  the  anchorage  station, 
management,  and  control  of  all  vessels  with- 
in the  harbor  of  Providence,  Section  7  is  as 
follows:  "The  harbor  master  may  remove, 
from  time  to  time,  any  vessel  not  employed 
in  receiving  or  discharging  cargo,  so  as  to 
make  room  for  others  requiring  to  be  ac- 
commodated, and  shall  be  the  sole  judge  of 
the  fact  of  any  vessel's  being  fairly  and 
legitimately  engaged  in  the  receiving  or 
discharging  of  cargo.  He  may  also  deter- 
mine the  extent,  time,  and  manner  of  ac- 


imposed  upon  such  navigation  within  the  pro- 
hibition of  the  Federal  Constitution.  Huse  v. 
Glover,  119  U.  S.  543,  30  L.  ed.  487,  7  Sup.  Ct. 
Rep.  313. 

In  the  absence  of  any  law  of  the  United 
States  upon  the  subject  of  wharfage,  a  state 
statute  regulating  charges  therefor  will  not  be 
held  unconstitutional  as  a  regulation  of  com- 
merce. The  Ann  Ryan,  7  Ben.  20,  Fed.  Cas. 
No.  428. 

But  laws  providing  that  the  harbor  master 
of  a  port  may  demand  for  every  vessel  that  may 
enter  the  port  to  load  or  unload,  or  make  fast 
to  any  wharf,  certain  fees,  whether  earned  by 
services  rendered  to  any  such  vessel  or  not,  is 
a  tax  and  a  regulation  of  commerce  in  violation 
of  the  provision  of  the  Constitution  of  the 
United  States  giving  Congress  power  to  regu- 
late commerce  between  foreign  nations  and 
among  the  several  states.  Webb  v.  Dunn,  18 
Fla.  721. 

And  a  municipal  license  fee  for  the  privi- 
lege of  towing  boats  in  the  harbor  of  a  naviga- 
ble river,  when  imposed  upon  a  boat  licensed 
under  acts  of  Congress  for  the  coasting  trade, 
and  engaged  in  transporting  freight  from  Illi- 
nois to  Mississippi,  cannot  be  saved  from  the 
charge  that  it  constitutes  a  regulation  of  com- 
merce by  the  claim  that  it  amounts  to  a  charge 
for  the  use  of  the  city  wharf,  although  the  or- 
dinance provides  that  the  license  fee  shall  be 
in  lieu  of  all  wharfage.  St.  Louis  v.  Consoli- 
dated Coai  Co.  158  Mo.  342,  51  L.  R.  A.  850, 
50  S.  W.  103. 

A  wharfage  charge  is  not  rendered  void  by 
the  fact  that  it  is  to  be  used  in  the  construc- 
tion of  new  wharves.  Ouachita  &  M.  River 
Packet  Co.  v.  Aiken,  121  U. 'S.  444,  30  L.  ed. 
976,  1  Inters.  Com.  Rep.  379,  7  Sup.  Ct.  Rep. 
907. 

That  the  revenue  derived  by  a  city  from  fees 
collected  for  the  use  of  its  Improved  wharves 
is  applied  to  the  payment  of  wharfingers,  sig- 
nal officers,  a  police  force,  and  for  electric 
lights,  is  not  a  valid  objection  on  the  part  of 
one  required  to  pay  only  a  reasonable  compen- 
sation for  the  use  of  such  wharves.  Leathers 
v.  Aiken,  9  Fed.  679. 

Tonnage  tax. 

Charges  for  wharfage  graduated  by  tonnage 
of  vessels  using  the  wharf  are  not  contrary  to 
the  Federal  Constitution.  Ouachita  &  M.  River 
70  L.  R.  A. 


Packet  Co.  v.  Aiken,  121  U.  8.  444,  30  L.  ed. 
976,  1  Inters.  Com.  Rep.  379,  7  Sup.  Ct.  Rep. 
907;  Cincinnati.  P.  B.  S.  &  P.  Packet  Co.  v. 
Catlettsburg,  105  17.  S.  559,  26  L.  ed.  1169; 
Leathers  v.  Aiken,  9  Fed.  679. 

Where  an  ordinance  on  its  face  purports  to- 
establish  merely  a  wharfage  charge,  the  court 
will  not,  although  it  is  exorbitant  and  unrea- 
sonable, entertain  an  averment  that  it  was  in- 
tended, not  as  a  wharfage,  but  as  a  duty  on- 
tonnage.  Parkersburg  &  O.  River  Transp.  Co. 
v.  Parkersburg,  107  U.  S.  691,  27  L.  ed.  584r 
2  Sup.  Ct.  Rep.  732, 

A  municipal  corporation  having  the  right  to- 
make  wharves  aud  collect  wharfage  may  make 
a  charge  proportional  to  the  tonnage  of  the  ves- 
sels. The  court  said  if  the  charge  was  a 
duty  which,  in  Its  essence,  is  a  contribution 
claimed  for  the  privilege  of  entering  the  port, 
or  remaining  in  it,  or  departing  from  it,  it  is 
prohibited  by  the  Constitution  of  the  United 
States.  But  a  charge  for  services  rendered,  or 
for  convenience  provided,  is  In  no  sense  a  tax 
or  duty.  Keokuk  Northern  Line  Packet  Co.  v. 
Keokuk,  95  U.  S.  80.  24  L.  ed.  377. 

A  municipal  ordinance  providing  wharfage 
fees  based  on  the  tonnage  or  capacity  of  a  ves- 
sel using  an  improved  wharf  constructed  by  the 
city  is  not  within  the  prohibition  of  the  United 
States  Constitution  that  no  state  shall,  with- 
out the  consent  of  Congress,  lay  any  duty  on 
tonnage.  Northwestern  Union  Packet  Co.  v. 
St.  Louis,  4  Dill.  10,  Fed.  Cas.  No.  10,345. 

A  municipality  may,  under  legislative  author- 
ity, collect  wharfage  graduated  according  to  the 
tonnage  or  capacity  of  a  boat,  for  the  privilege 
of  landing  at  the  wharf  owned  by  it  and  im- 
proved at  large  cost,  where  there  is  ample  space 
\  for  landing  the  vessel  outside  the  improved 
i  wharves  if  the  owner  chooses.     Ibid. 

A  city  authorized  by  its  charter  to  construct 
wharves  on  its  river  front,  and  to  collect  wharf- 
age from  vessels  using  them,  has  the  right  to 
collect  such  duties  proportionate  to  the  vessel's 
tonnage.  Such  a  charge  is  not  prohibited  by 
the  United  States  Constitution.  Ellerman  v. 
McMains,  30  La.  Ann.  190,  31  Am.  Rep.  218. 

Dockage  charges  for  the  use  of  wharves  and 
slips  maintained  by  the  state,  which,  if  not  kept 
in  repair  and  dredged  by  It,  could  not  be  used, 
may  be  made  proportionate  to  the  tonnage  of 
the  vessels  using  such  accommodations,  such 
use  not  constituting  a  duty  on  tonnage  within, 
the    prohibition    of    the    Federal    Constitution. 
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conunodation  respecting  the  stations  of  ves- 
sels, which  should  be  extended  by  the  owners 
or  masters  thereof  to  each  other,  and  to  re- 
quire such  accommodation  to  be  extended." 

There  is  also  provided,  by  §  11,  a  fine  for 
the  refusal  of  masters  or  persons  in  charge 
of  vessels  to  obey  the  directions  of  the  har- 
bor master  in  matters  within  his  authority. 
An  appeal  to  the  harbor  master  seems  to 
nave  been  for  many  years  the  practical  way 
of  disposing  of  ordinary  disputes,  and  there 
are  appropriate  remedies  in  the  state  courts 
for  the  prevention  of  unnecessary  and  un- 
reasonable obstructions  to  the  use  of  wharf 
property,  and  for  the  recovery  of  damages 
for  actual  violations  of  right. 

The  impairment  of  the  value  of  wharf 
property  because  of  overlapping,  and  because 


of  the  inconvenience  of  making  requests  for 
the  removal  of  overlapping  vessels  and  of 
the  delay  in  awaiting  their  removal,  is  a 
consideration  which  may  be  entirely  fanciful 
or  substantial,  according  to  circumstances. 
Applied  to  some  of  our  wharves,  it  would  be 
highly  imaginative;  to  others,  it  would  be 
more  or  less  substantial.  It  is,  however,  al- 
together too  uncertain  a  basis  for  the  estab- 
lishment of  an  arbitrary  rule  that  the  occu- 
pation of  a  berth  in  public  waters,  immedi- 
ately in  front  of  a  private  wharf,  gives  an 
invariable  right  to  wharfage. 

When  the  commerce  of  a  port  is  such  that 
every  wharf  front  is  in  practically  constant 
demand  for  use,  it  may  be  wise  for  the  leg- 
islature to  settle  disputes,  and  to  provide 
that  the  occupation  of  a  berth  in  front  of 


People  e*  rel.  English  v.  Roberts,  92  Cal.  659, 
28  Pec.  689. 

The  exaction  of  pay,  in  the  nature  of  wharf- 
age, from  steamboats  using  a  wharf  upon  the 
bank  of  a  river,  is  not  the  Imposing  of  tonnage 
duties,  which  is  prohibited  by  the  Constitution 
of  the  United  States.  Sterrett  v.  Houston,  14 
Tex.  153. 

The  exaction  of  wharfage  imposed  by  ordi- 
nance only  for  the  use  of  wharves  is  not  objec- 
tionable as  a  duty  on  tonnage,  where  no  de- 
mand is  made  upon  vessels  for  entering,  load- 
ing, or  lying  in  the  port  or  harbor.  Ouachita 
&  M.  River  Packet  Co.  v.  Aiken,  4  Woods,  208, 
16  Fed.  890. 

A  charge  of  wharfage  rates  for  the  use  of  a 
wharf  or  landing  place  of  the  city  does  not  vio- 
late the  United  States  Constitution  prohibiting 
the  levying  of  tax  upon  the  commerce  in  the 
way  of  duties  upon  exports  and  Imports,  and 
imposts  upon  vessels,  although  the  rate  is  grad- 
uated according  to  the  tonnage  of  the  vessel. 
Keokuk  v.  Keokuk  Northern  Line  Packet  Co.  45 
Iowa,  196. 

The  provision  of  the  statute  fixing  charges 
for  wharfage  is  not  unconstitutional  as  a  tax 
upon  tonnage,  since  such  charges  are  not  duties, 
bat  port  charges,  paid  in  consideration  of  the 
use  of  private  property.  The  Ann  Ryan,  7 
Ben,  20,  Fed.  Cas.  No.  428. 

The  act  of  1825,  authorizing  the  city  of 
Natchez  to  establish  rates  of  wharfage  and  col- 
lect them  through  the  agency  of  a  harbor  mas- 
ter, Is  not  a  tonnage  duty  In  conflict  with  U. 
S.  Const,  art.  1,  §  10 ;  nor  does  It  profess  to  de- 
vest the  right  of  property  In  the  banks  of  the 
river.  O'Conley  v.  Natchez,  1  Smedes  &  M.  31, 
40  Am.  Dec.  87. 

For  the  use  of  wharves,  piers,  and  similar 
structures,  whether  owned  by  individuals  or 
by  the  city  or  other  corporation,  a  reasonable 
compensation  may  be  charged  upon  vessels,  to 
be  regulated  in  the  interest  of  the  public  by 
the  state  authorities;  but  a  charge  upon  all 
vessels  that  shall  moor  at  the  city  wharves,  of 
a  sum  to  be  measured  by  the  tonnage  of  the 
vessel,  is  a  tonnage  tax,  which  is  prohibited 
by  the  Constitution  of  the  United  States.  Can- 
non v.  New  Orleans,  20  Wall.  577,  22  L.  ed. 
417. 

So,  a  wharfage  tax  according  to  tonnage,  but 
not  to  exceed  $20  for  each  trip,  imposed  by  a 
city  upon  vessels  which  may  land  or  anchor 
at  any  wharf  or  pier  within  the  city  limits,  is 
70  L.  R.  A. 


in  conflict  with  that  clause  of  the  Constitu- 
tion of  the  United  States  which  forbids  a  state 
to  levy  any  duty  on  tonnage  without  the  con- 
sent of  Congress ;  and  such  tax,  if  not  paid 
voluntarily,  may  be  recovered  back.  North- 
western Union  Packet  Co.  v.  St.  Paul,  3  Dill. 
454,  Fed.  Cas.  No.  10,346. 

The  statute  of  March  31,  1869,  providing  for 
the  appointment  of  harbor  masters  to  demand 
of  vessels  of  the  United  States  or  foreign  na- 
tions, entering  New  York  bay  within  the  limits 
of  Jersey  City  and  Hoboken,  and  loading  or  un- 
loading at,  or  tying  up  to,  any  wharf  therein, 
5-10  of  1  per  cent  per  ton,  etc.,  1b  repugnant 
to  U.'  S.  Const,  art  1,  I  8,  prohibiting  states 
from  laying,  without  congressional  consent, 
any  duty  on  tonnage,  and  hence,  void.  Hack- 
ley  v.  Geraghty,  34  N.  J.  L.  332. 

Discrimination  against  citizens. 

Wharfage  and  levee  charges  imposed  by  a 
city  are  not  properly  a  tax  like  that  which  is 
levied  for  the  support  of  the  government. 
Schwartz  v.  Thirty-two  Flatboats,  14  La.  Ann. 
240. 

A  municipal  corporation  cannot  exact  wharf- 
age fees  from  boats  landing  at  its  wharves 
laden  with  produce  from  other  states,  while  it 
exempts  from  such  fees  boats  laden  with  do- 
mestic produce.  Guy  v.  Baltimore,  100  U.  S. 
434,  25  L.  ed.  743. 

Citizens  of  the  United  States,  engaged  in  run- 
ning steamboats  or  vessels  to  the  port  of  New 
Orleans,  and  compelled  thereby  to  use  the 
wharves  and  landings  of  the  city,  have  a  right 
to  see  that  they  are  not  charged  excessive 
wharfage;  and,  if  .they  are,  they  may  refuse 
to  pay  it,  and  Its  collection  will  be  enjoined 
after  determination  of  the  excess  in  an  action 
at  law.     Silver  v.  Tobin,  28  Fed.  545. 

Judge  Benedict  held,  in  The  Ann  Ryan,  7 
Ben.  20,  Fed.  Cas.  No.  428,  that  discrimination 
in  a  state  statute  regulating  charges  for  wharf- 
age in  favor  of  canal  boats  navigating  the 
canals  of  the  state  is  not  repugnant  to  the 
United  States  Constitution  as  a  discrimination 
in  favor  of  the  citizens  of  such  state,  where  no 
distinction  is  made  between  the  persons  own- 
ing or  navigating  the  boats,  but  the  discrimina- 
tion is  based  upon  the  manner  in  which  the 
boats  are  employed. 

Also,  in  The  John  M.  Welch,  9  Ben.  507,  Fed. 
Cas.  No.  7,359,  he  held  that  the  exception  in 
the  statute  fixing  lower    wharfage    rates    for 
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a  private  wharf,  so  as  to  obstruct  access 
thereto,  shall  give  the  right  to  wharfage, 
though  the  vessel  is  not  loading  or  unload- 
ing at  the  wharf  or  made  fast  thereto.  Such 
legislation  has  been  had  in  other  states,  and 
is,  perhaps,  an  indication  of  the  nonexist- 
ence of  tne  right  to  wharfage,  under  such 
circumstances,  without  express  legislation. 
In  lees-frequented  ports  there  would  seem 
to  be  no  sufficient  reason  for  such  a  rule. 
If  it  is  the  fact  that  the  overlapping  of  a 
vessel  does  not  usually  injure  the  wharf 
owner,  or  deprive  him  of  any  actual  use  of 


his  wharf,  then  there  is  no  reason  for  a 
charge  for  wharfage  based  upon  a  novel  and 
impractical  theory  of  a  right  to  unobstruct- 
ed access  at  all  hours  of  the  day. 

Evidence  has  been  offered  that,  in  a  few 
instances,  adjoining  wharf  owners  have 
agreed  upon  moderate  sums  as  compensation 
for  a  license  for  continuous  overlapping. 
On  the  other  hand,  there  is  evidence  that 
there  have  been  many  instances  of  over- 
lapping for  Which  no  compensation  has  been 
demanded.  There  is  no  evidence  sufficient 
to  establish   a   custom   of   the   port.     The 


canal  boats  navigating  the  canals  of  the  state 
and  boats  employed  upon  its  rivers  does  not 
create  a  discrimination  between  citizens  of  the 
United  States  in  contravention  of  the  United 
States  Constitution,  art.  4,  since  it  cannot  be 
presumed  that  such  boats  are  all  owned  by  citi- 
zens of  the  state  of  New  York,  while  boats  oth- 
erwise engaged  are  owned  by  citizens  of  other 
states ;  nor  can  It  be  presumed  that  shippers  of 
cargoes  on  board  boats  not  navigating  the 
canals  or  rivers  of  New  York  are  not  citizens  of 
such  state,  so  as  to  constitute  the  higher  wharf- 
age rates  imposed  an  impost  upon  goods  brought 
from  a  foreign  state,  or  a  tax  upon  non citizens 
for  the  use  of  a  domestic  port. 

The  latter  case  was,  however,  reversed  by 
Judge  Blatchford,  who  held  that  the  provisions 
of  N.  Y.  Laws  1870,  chap.  707,  and  the  amend- 
atory net  of  1875,  chap.  405,  discriminating  In 
wharfage  rates  between  canal  boats  navigating 
the  canals  of  the  state  and  those  coming 'from 
other  states,  are  invalid  as  an  unconstitutional 
burden  upon  Interstate  commerce.  18  Blatchf. 
54.  2  Fed.  364. 

That  resulted  In  overruling  The  Ann  Ryan 
Case  also,  although  Judge  Benedict  held  in  the 
latter  case  that  a  canal  boat  employed  in  mak- 
ing voyages  about  the  harbor  of  New  York  and 
to  New  Jersey  is  not  within  the  exception  of 
the  statute  fixing  rates  of  wharfage  with  the 
proviso  "that  all  canal  boats  navigating  the 
canals  of  this  state  and  vessels  known  as  North 
river  barges  shall  pay  the  same  rates  as  here- 
tofore." The  Ann  Ryan,  7  Ben.  20,  Fed.  Cas. 
No.  428. 

IV.  Who  and  what  liable  for. 

An  agent  to  whom  a  vessel  is  consigned,  and 
who  transacts  her  business  in  the  port,  is  lia- 
ble for  wharfage  charges  by  the  express  provi- 
sions of  N.  Y.  Laws  1873,  p.  430,  where,  be- 
fore the  departure  of  the  vessel,  and  while  In 
his  charge  as  agent,  a  demand  was  made  upon 
him  for  the  payment  of  the  wharfage.  Such 
demand  is  maritime  In  character,  and  enforce- 
able In  admiralty.  Atlantic  Dock  Co.  v.  Wen- 
berg,  0  Ben.  464,  Fed.  Cas.  No.  622. 

That  the  master  wrote  his  name  on  a  wharf- 
age bill  to  attest  its  correctness  does  not  make 
him  responsible  for  its  amount,  where,  by  the 
charter  party,  the  consignee  is  to  pay  it,  and 
where  the  master,  at  the  time  of  signing,  de- 
nied his  liability  therefor.  Johnson  v.  Baugh 
&  Sons  Co.  58  Fed.  424. 

Where  one,  with  Intention  to  injure  the  own- 
er of  a  wharf  and  deprive  him  of  his  wharfage, 
falsely  and  fraudulently  represents  himself  to 
be  a  superintendent  of  wharves,  and  as  such 
orders  the  captain  of  a  vessel  which  Is  discharg- 
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ing  at  plaintiff's  wharf  to  remove  therefrom, 
which  he  does,  such  person  is  liable  to  the 
plaintiff  for  his  loss  of  wharfage.  Gregory  v. 
Brooks,  35  Conn.  437,  95  Am.  Dec.  278. 

A  float  used  as  a  receptacle  for  oysters,  and 
capable  of  being  navigated,  is  subject  to  a 
charge  for  wharfage.  Braisted  v.  Denton,  116 
Fed.  428. 

A  lien  for  wharfage  enforceable  in  admiralty 
arises  under  the  maritime  law,  where  a  float- 
ing boathouse,  used  for  storage  purposes  and 
as  a  landing  place,  Is  kept  moored  to  a  wharf 
by  lines.  In  such  case  the  court  will  allow  the 
statutory  rate  of  compensation.  Woodruff  v. 
One  Covered  Scow,  30  Fed.  269. 

A  municipal  corporation  has  the  power  to 
pass  an  ordinance  requiring  coal  floats  attached 
to  a  city  wharf  on  a  river  within  the  corporate 
limits  to  pay  an  annual  wharfage  fee  under  a 
statutory  provision  conferring  upon  cities  the 
power  "to  establish  and  construct  wharves, 
docks,  piers,  and  basins,  and  to  regulate  land- 
ing places,  and  to  fix  the  rates  of  landing, 
wharfage,  and  dockage  on  all  public  ground  be- 
longing to  such  city ;"  and  the  courts  have  no 
power  to  declare  such  ordinance  unreasonable, 
because  that  which  Is  expressly  authorized  by 
the  legislature  cannot  be  held  to  be  unreason- 
able ;  nor  is  such  a  statute  unconstitutional  In 
the  absence  of  any  limitation  on  the  authority 
of  the  legislature  to  confer  upon  municipal  cor- 
porations the  power  to  fix  such  rates,  which  is 
only  the  exercise  of  the  power  of  taxation  in  a 
particular  form.  A  Coal-Float  v.  Jefferson- 
ville,  132  Ind.  15,  13  N.  E.  115. 

Where  the  land  next  to  a  river  Is  public  prop- 
erty subject  to  all  public  uses  by  a  city  except 
the  ferry  privilege,  which  belongs  to  another, 
and  the  city,  In  order  to  enjoy  the  wharfage 
privileges,  finds  it  necessary  to  construct 
wharves  and  pave  the  landing  used  by  such 
ferry  in  common  with  the  public,  the  construc- 
tion and  use  of  which  enhance  the  value  of  such 
ferry,  such  owner  may  be  compelled  to  pay  his 
ratable  proportion  of  the  cost  of  constructing 
such  wharves,  and  the  expense  of  maintaining 
and  keeping  the  same  in  repair  thereafter,  bat 
cannot  be  compelled  to  pay  wharfage  for  the  use 
thereof  computed  at  the  regular  rate.  Ken- 
nedy v.  Covington,  17  B.  Mon.  567. 

A  municipal  corporation  which,  under  au- 
thority to  establish  and  maintain  public  hatha, 
locates  one  at  a  private  pier,  will  be  liable  to 
pay  the  owner  of  the  pier  for  the  use  of  It. 
Poillon  v.  Brooklyn,  101  N.  Y.  182,  4  N.  B.  191. 

One  who  maintains  docks  upon  state  prop- 
erty under  an  unrevoked  license  to  do  so  is  en- 
titled to  demand  and  receive  rent  or  wharfage 
from  one  who  places  floating  dry  docks  in  the 
channel  alongside  such  dock,  such  right  rest- 
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broad  proposition  that  a  claim  for  wharfage 
arises  whenever  any  vessel  so  overlaps  a 
wharf  that  her  berth,  though  in  public 
waters,  is  wholly  or  partly  in  front  of  the 
wharf,  so  that  she  would  be  a  total  or  par- 
tial obstruction  to  its  use  if  its  use  were 
required,  cannot  be  accepted.  To  adopt  such 
an  arbitrary  rule  would  be  to  enlarge  the 
law,  to  encourage  unreasonable  demands  for 
petty  sums,  and  to  create  unnecessary  an- 
noyances to  masters  of  vessels  and  unnec- 
essary burdens  upon  commerce. 

The  evidence  as  to  the  value  of  a  berth 


at  the  libellant's  wharf  need  not  be  consid- 
ered in  detail.  The  demand  for  wharfage 
at  the  rate  of  $25  per  day  was  clearly  ex- 
cessive and  unreasonable,  and  was  apparent- 
ly intended  rather  as  an  assertion  of  right 
than  as  an  estimate  of  a  fair  price  for  a 
berth  at  libellant's  wharf. 

The  libellant  has  failed  to  make  out  the 
existence  of  a  right  to  collect  wharfage  from 
The  Davidson  by  reason  of  her  occupation 
of  a  berth  partly  in  front  of  his  wharf,  but 
in  the  public  waters. 

The  libel  will  be  dismissed. 


ing  upon  the  compensation  due  to  persons  who 
have  expended  money  in  the  construction  of 
wharves  for  the  benefit  of  commerce.  Clifford 
v.  O'Neill,  12  App.  Dlv.  17,  42  N.  Y.  Supp.  607. 

A  wharfinger  is  not  entitled  to  wharfage  for 
goods  unladen  into  lighters  out  of  the  barges 
fastened  to  their  wharves,  under  a  statute  de- 
claring that  it  shall  be  lawful  for  all  persons  to 
load  and  unload  goods  at  a  public  wharf,  pay- 
ing for  wharfage  and  cranage  at  rates  to  be 
determined  in  a  specified  manner.  Stephen  v. 
Coster,  1  W.  Bl.  413,  423,  3  Burr.  1408. 

The  lessee  of  a  wharf  is  not  debarred  of  the 
right  to  receive  wharfage  from  a  floating 
structure  of  a  third  person,  wrongfully  moored 
at  the  end  of  the  wharf,  during  the  time  of  its 
occupancy,  by  the  fact  that  he  has  compelled 
its  removal  by  mandamus  proceedings.  Flan- 
dreau  v.  Elsworth,  151  N.  Y.  473,  45  N.  B.  853. 

A  judgment  establishing  the  right  of  a  per- 
son to  keep  a  wharf  boat  in  front  of  his  prop- 
erty is  not  conclusive  against  the  right  of  the 
municipality  to  require  payment  to  it  of  wharf- 
age for  the  use  thereof.  Haight  v.  Keokuk,  4 
Iowa,  190. 

A  custom  not  to  charge  outward-bound  ves- 
sels, taking  outward-bound  cargo,  any  dockage 
or  wharfage  fees  while  receiving  such  cargo  at 
the  wharf,  conflicts  with  well-established  rules 
of  law,  and  is  invalid.  The  Dora  Mathews,  31 
Fed.  610. 

A  city  which,  pursuant  to  its  charter,  has 
provided  wharves,  and  designated  the  use  to 
which  they  shall  be  appropriated,  may  require 
boats,  rafts,  lumber,  and  merchandise  to  be 
landed  there,  and  collect  a  reasonable  wharf- 
age therefor,  or,  if  landed  elsewhere,  even  on 
the  premises  of  the  owner,  may  require  the  pay- 
ment of  the  wharfage  rate.  Dubuque  v.  Stout, 
32  Iowa,  80,  7  Am.  Rep.  171. 

An  ocean  steamship  which  lands  at  a  wharf 
in  the  city  of  New  Orleans  to  discharge  cargo, 
and  leaves  later  for  a  coastwise  port,  where 
she  takes  on  lading,  returning  to  New  Orleans 
within  two  months  and  using  another  wharf, 
is  liable  for  wharfage  fees  in  both  cases  under 
the  city  ordinance  providing  for  the  collection, 
from  vessels  arriving  from  sea  and  landing,  of 
wharf  dues  at  a  certain  rate  for  the  first  two 
months  or  less,  and  extra  charges  if  remaining 
longer.  The  Thomas  Melville,  10  C.  C.  A.  619, 
23  U.  S.  App.  515,  62  Fed.  749. 

A  vessel  compelled  to  enter  a  dock  to  make 
the  delivery  of  cargo  as  required  by  the  char- 
ter party  is  liable  for  the  customary  wharfage 
fees,  although  the  dock  Is  owned  by  the  char- 
terer.    Muller  v.  Spreckels,  48  Fed.  574. 

T.  When  liability  attaches. 

Wharfage  does  not  accrue  for  the  mere  use 
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of  a  wharf  as  an  adjunct  of  an  adjoining  ship 
yard  for  the  convenience  of  its  owner  while  re- 
pairing vessels.  The  George  B.  Berry,  25  Fed. 
780. 

A  vessel  owner  is  liable  for  wharfage,  though 
he  make  use  of  a  wharf  for  but  a  few  minutes 
to  fasten  a  rope  thereto  to  assist  in  coming  to 
another  pier.  Easby  v.*  The  Whitburn,  14 
Fhila.  600. 

A  vessel  which  endeavors  to  enter  the  dock 
of  a  pier,  and  In  doing  so  makes  fast  by  a  line 
to  another  pier,  across  the  head  of  which,  and 
about  8  or  10  feet  distant  from  which,  she  Is 
moored,  but  without  attachment  to  the  pier  aft- 
er failure  to  enter  the  dock,  is  liable  for  wharf- 
age, where  the  boat  lies  in  such  position  for 
twenty-four  hours,  and  the  captain  goes  ashore 
on  such  pier  by  means  of  a  ladder.  The  Whit- 
burn, 7  Fed.  925. 

A  steamship  which  has  a  regular  berth  at  a 
pier,  to  the  end  of  which  she  is  made  fast  while 
waiting  the  tide  to  enable  her  to  enter  the  berth 
with  safety,  and  which  for  her  better  safety 
runs  a  line  to  an  adjoining  pier,  which  she 
overlaps,  does  not  "make  fast"  to  such  pier 
within  the  meaning  of  the  wharfage  act  of  the 
state  of  New  York  so  as  to  render  her  liable  for 
wharfage.  The  Cornwall,  10  Ben.  108,  Fed. 
Cas.  No.  3.249. 

A  wharfinger  is  entitled  to  receive  full  wharf- 
age rates  from  a  vessel  made  fast  to  the  pier, 
although  she  lies  outside  of  other  vessels  and  Is 
loading  from  a  stage  berth  running  to  and  from 
the  pier.  The  Francesca  T.  9  Ben.  34,  Fed. 
Cas.   No.  5,030. 

Overlapping. 

A  vessel  which,  while  lying  at  a  wharf  to 
discharge  cargo,  necessarily  laps  over  upon  an- 
other, and  retains  such  position  after  notice 
that  wharfage  will  be  charged,  is  liable  there- 
for at  the  customary  rate,  based  upon  the  pro- 
portionate share  which  such  wharf  contributes 
to  make  up  the  whole  length  of  the  berth  occu- 
pied by  the  vessel.  The  Wm.  H.  Brinsfleld,  39 
Fed.  215. 

A  steamboat  which,  while  lying  at  one  wharf, 
overlaps  another,  is  liable  for  wharfage,  where 
such  a  position  is  continued  after  notice  that 
compensation  will  be  required  under  the  Michi- 
gan statute,  providing  that  the  lying  in  front 
of  a  wharf,  after  notice  to  leave,  so  as  to  pre- 
vent the  use  of  it  by  other  water  craft,  shall 
be  evidence  of  an  agreement  to  pay  for  such 
use.     The  Hercules,  28  Fed.  475. 

A  steamboat  which  occupies  for  her  berth 
275  feet  of  a  continuous  bulkhead  belonging  to 
three  persons  is  not  liable  to  one  of  them,  who 
owns  100  feet  of  such  distance,  for  the  wharf- 
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age  chargeable  by  statute  for  a  single  berth ; 
but  he  can  only  claim  his  proportionate  share 
of  such  sum.  The  City  of  Hartford,  10  Ben. 
150,  Fed.  Cas.  No.  2,751. 

A  ship  which  lies  at  a  dock  to  the  exclusion 
of  others  is  liable  for  wharfage  under  a  custom 
of  the  port  of  Philadelphia,  although  no  use  is 
made  of  the  wharf;  and  the  ship  owner  is 
charged  with  notice  of  such  custom.  Muller  v. 
Spreckels,  48  Fed.  574. 

One  whose  wharf  is  overlapped  by  a  vessel 
discharging  Its  cargo  at  an  adjoining  wharf  is 
entitled  to  a  pro  rata  proportion  of  the  custom- 
ary wharfage  charge  for  the  vessel,  but  not 
to  a  proportion  of  the  customary  rate  of  wharf- 
age charge  far  discharging  cargo.  Ranstead  v. 
Fahey,  44  Fed.  805. 

An  injunction  will  not  be  granted  to  restrain 
a  wharf  owner  from  allowing  vessels  unload- 
ing at  his  wharf  to  project  In  front  of  an  ad- 
joining dock,  on  the  ground  that  a  multiplicity 
of  actions  for  trespass  will  be  thereby  prevent- 
ed, where  the  plaintiff  is  not  entitled  to  more 
than  nominal  compensation  for  the  use  of  his 
wharf.  Morse  v.  Wheeler,  68  App.  Div.  428, 
73  N.  Y.  Supp.  930. 

A  vessel  which  makes  fast  both  to  a  pier  and 
to  the  bulkhead  adjoining  the  pier,  using  both 
for  discharging  her  cargo,  must  pay  for  the  use 
of  each  of  the  rates  of  wharfage  fixed  by  stat- 
ute. The  Virginia  Rulon,  13  Blatchf.  519,  Fed. 
Cas.  No.  16,974. 

Transporting  cargo  over  wharf. 

Where  a  cargo  is  discharged  upon  a  wharf 
that  is  not  connected  with  the  main  land,  but 
which  is  connected  at  each  end  with  other 
wharves  which  are  connected  with  the  main 
land,  one  of  which  belongs  to  the  plaintiff,  and 
the  goods  thus  discharged  are  transported 
across  plaintiff's  wharf  and  then  onto  the  land, 
the  plaintiff  is  entitled  to  wharfage  on  such 
goods.  Union  Wharf  &  Tier  v.  Hemingway,  12 
Conn.  293. 

A  vessel  which  receives  and  discharges  cargo 
at  the  Derby  railroad  wharf,  which  freight  is 
carted  over  the  intermediate  basin  wharf  at- 
tached to  the  main  land,  and  constituting  a 
public  highway,  and  upon  that  of  the  Union 
wharf  company,  which  lies  416  feet  distant 
therefrom,  is  liable,  under  the  decisions  and 
laws  of  Connecticut,  to  such  company  for  the 
same  wharfage  as  if  the  cargo  had  originally 
been  laden  and  unladen  upon  It.  Union  Wharf 
&  Pier  v.  The  J.  H.  Starin,  45  Conn.  585,  15 
Blatchf.  473,  Fed.  Cas.  No.  7,320. 

Disabled  vessel;  use  for  safety. 

Wharfage  in  its  most  general  legal  sense 
doubtless  includes  the  mooring  of  vessels  for 
the  purpose  of  protection  and  safety,  as  well 
as  for  loading  and  unloading  cargo.  The 
George  E.  Berry,  25  Fed.  780. 

But  a  town  authorized  by  ordinance  to  col- 
lect wharfage  from  vessels  engaged  in  naviga- 
tion, or  in  loading  or  unloading  some  part  of 
their  contents,  is  not  entitled  to  wharfage  from 
a  disabled  vessel  which  lies  at  the  wharf  for 
protection  and  safety.     Ibid. 

By  a  general  law,  every  vessel  has  a  license 
to  use,  for  her  own  safety  or  convenience,  any 
public  wharf  on  navigable  waters  upon  paying 
reasonable  wharfage.  And  this  use  is  so  much 
a  matter  of  general  concern  that,  upon  the 
grounds  of  public  policy,  the  rates  of  wharfage 
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are   usually   regulated   by   statute.     The   Kate 
Tremaine,  5  Ben.  60,  Fed.  Cas.  No.  7,622. 

A  town  authorized  to  collect  wharfage  for 
the  use  of  the  public  dock  constructed  by  it  i» 
not  entitled  thereto  from  a  vessel  scuttled, 
sunk,  and  grounded,  lying  10  or  15  feet  from 
the  dock,  and  fastened  thereto  by  one  or  two> 
lines,  and  connected  by  others  with  an  anchor 
on  shore.  Pelham  v.  The  B.  F.  Woolsey,  1ft 
Fed.  418. 

A  wharfinger  is  entitled  to  look  either  to  the 
tug  or  the  tow  for  his  statutory  compensation 
provided  by  statute  to  be  paid  by  any  vessel 
which  uses  or  makes  fast  to  a  wharf,  where 
the  tug  leaves  the  tow  with  others  made  fast 
to  the  wharf,  while  she  takes  the  rest  of  the 
fleet  by  sections  through  a  difficult  channel. 
Barge  No.  6,  27  Fed.  472. 

Wharfage  in  the  ordinary  sense  is  not  charge- 
able to  a  steamship  which  lies  at  the  wharf  of 
an  iron-works  company  solely  for  the  purpose 
of  being  repaired.     The  Allianca,  56  Fed.  609. 

Therefore,  wharfage  is  not  recoverable  by  an 
iron-works  company  at  whose  pier  a  steamship*  . 
lay  for  repairs,  where  such  charge  was  not 
usual  or  included  in  the  bill  for  repairs,  and 
not  presented  until  the  failure  of  the  steamship 
company  four  months  later.     Ibid. 

In  Heron  v.  The  Marchioness,  40  Fed. 
330,  it  was  held  that  a  ship  towing  a'  timber 
raft  is  liable  for  wharfage,  where  she  makes 
fast  to  a  wharf  for  safety  during  a  gale;  but 
the  amount  Is  limited  to  reasonable  and  custo- 
mary compensation,  uninfluenced  by  the  fact  that 
the  wharf  might  have  been  greatly  damaged, 
and  without  considering  salvage  benefit  to  the 
ship  or  timber. 

But  that  decision  was  reversed  by  Judge  Par- 
dee, who  held  that  the  owner  of  a  private 
wharf,  for  the  use  of  which  no  fixed  rates  are 
established,  cannot  collect  wharfage  from  a 
ship  compelled  to  moor  to  the  wharf  for  safety 
during  a  gale.     42  Fed.  173. 

The  owner  of  a  vessel  which  was  accidentally 
burned  and  sunk  in  a  slip,  which  it  obstructs, 
is  not  liable  for  the  use  of  the  wharf  in  an 
effort  to  raise  the  wreck,  made  at  the  request 
of  the  wharf  owner,  where  it  does  not  appear 
that  the  public  use  of  the  pier  was  thereby  in- 
terfered with,  or  that  the  wreck  prevented  the 
approach  of  vessels  to  the  pier.  Taylor  v.  At- 
lantic Mut.  Ins.  Co.  2  Bosw.  106,  Affirmed  in 
37  N.  Y.  275,  where  the  court  added  that  the 
licensees  of  a  public  wharf  in  New  York  city 
are  not  entitled  to  compensation  for  the  passing 
over  it  of  the  inhabitants  of  the  city  as  a  com- 
mon highway ;  nor  can  they  recover  for  the  loss 
of  wharfage  due  to  obstruction  from  the  sinkTing 
of  a  vessel  alongside  the  wharf,  nor  for  the  use 
of  the  wharf  in  raising  and  removing  the 
cargo ;  the  statute  only  requiring  the  payment 
of  wharfage  when  a  ship  is  made  fast  to  the 
pier  or  to  another  vessel  lying  at  the  pier. 
•  .•■'."-  •< 

Landing  and  shipping. 

A  wharf  owner  Is  entitled  to  recover  wharf- 
age, both  for  "landing*'  and  "shipping"  a  cargo, 
where  the  same  was  transshipped  directly  from 
one  vessel  to  another  lying  abreast  at  the 
wharf,  without  actually  landing  the  same  on 
the  wharf,  In  the  absence  of  any  contract  to  the 
contrary,  or  of  anything  showing  a  universal 
custom  at  that  port  to  make  but  a  single  charge 
for  so  transshipping  directly  from  one  vessel 
to  another.     Robertson  v.  Wilder,  69  Ga.  340. 

A  port  regulation  allowing  two  vessels  to  He 
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abreast  at  the  wharf  for  convenience  of  trans- 
shipment, in  the  absence  of  which  there  would 
have  to  be  an  actual  landing  of  the  cargo  upon 
the  wharf  in  every  instance  where  the  cargo 
of  one  vessel  was  transferred  to  another,  does 
not  prevent  the  proprietor  of  the  wharf  from 
charging  both  for  "landing"  and  "shipping,"  as 
such  regulation  was  not  designed  to  deprive 
him  of  any  rights  to  make  such  charges,  but 
merely  for  convenience  of  trading.     Ibid. 

Under  a  statute  allowing  wharfage  of  4  cents 
per  bale  for  landing  cotton,  and  the  same  charge 
for  shipping  cotton,  the  word  "landing"  means 
receiving  onto  the  land  from  a  boat,  and  not 
a  mere  delivery  of  the  cotton  at  the  wharf  from 
drays  on  land ;  and  a  wharfinger  receiving  cot- 
ton delivered  at  the  wharf  by  inland  transpor- 
tation for  the  purpose  of  shipment  is  not  en- 
titled to  wharfage  for  both  landing  and  ship- 
ping. Lesesne  v.  Young,  33  S.  C.  543,  12  S.  B. 
414. 

VI.  Rights   of  municipality. 

The  power  to  erect  wharves  and  charge 
wharfage  is  not  one  of  the  implied  powers  of 
the  municipal  corporation,  but  requires  for  its 
exercise  an  express  legislative  grant.  The  Gen- 
eva. 16  Fed.  874. 

A  city  cannot  engage  in  the  business  of  erect- 
ing wharves,  and  charge  for  the  use  of  them, 
without  legislative  authority.  But  when  one  of 
its  streets  is  laid  out  along  a  river,  It  may 
make  suitable  structures  to  enable  the  public 
to  make  use  of  the  rights  of  commerce  and 
transportation  afforded  by  the  river.  Webb  v. 
Demopolis,  95  Ala.  116,  21  L.  R.  A.  62,  13  So. 
2S9. 

A  city  has  power  to  build  piers  under  a  stat- 
ute enabling  it  to  eularge  slips,  and,  upon  pay- 
ing one  third  of  the  expense  of  building  the 
necessary  piers,  shall  be  entitled  to  share  in  the 
slippage.  Thompson  v.  New  York,  11  N.  Y. 
115. 

A  municipal  corporation  owning  a  wharf  has 
the  same  right  as  any  other  proprietor  to  col- 
lect wharfage  for  the  loading  of  goods  thereat. 
Murphy  v.  Montgomery,  11  Ala.  586. 

A  city  Is  not  entitled  to  the  wharfage  priv- 
ileges of  land  in  front  of  a  street  running  to  the 
edge  of  a  river,  where  such  land  was  never  dedi- 
cated to  the  city  as  a  public  street,  and  was 
never  used  as  such  or  improved  by  the  city,  and 
the  original  proprietor  retained  the  wharfage 
privilege  to  all  the  land  fronting  on  such  river 
within  the  corporate  limits,  and  has  exercised 
that  right  for  more  than  thirty  years.  Exter- 
kamp  v.  Covington  Harbor  Co.  104  Ky.  796,  47 
S.  W.  10S6. 

In  the  absence  of  an  ordinance  fixing  the 
wharfage  dues,  or  providing  for  the  payment 
of  a  compensation  for  the  use  of  a  wharf 
erected  by  a  municipal  corporation  under  the 
power  given  In  the  charter,  the  corporation  can- 
not exact  or  collect  wharfage  rates.  The  use 
of  the  wharf  will  be  free,  unless  an  intent  to 
charge  therefor  Is  provided  by  ordinance,  or 
possibly  In  some  other  manner  so  as  to  indi- 
cate it.  Muscatine  v.  Keokuk  Northern  Line 
Packet  Co.  45  Iowa,  185. 

Under  a  municipal  charter  giving  the  mu- 
nicipality power  to  build  wharves  and  regulate 
the  landing,  wharfage,  and  dockage  of  boats, 
lumber,  and  other  things,  and  an  ordinance  pro- 
viding a  wharfage  charge  for  all  rafts  of  lum- 
ber or  logs  landed  and  sold  or  drawn  out  with- 
in the  city  limits,  the  owner  of  a  raft  Is  not 
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liable  for  wharfage  while  it  Is  tied  in  the  river 
in  front  of  his  own  property  before  it  has  been 
sold  or  drawn  out  of  the  river.  Muscatine  v. 
Hershey,  18  Iowa,  39. 

A  city  of  the  third  class  cannot  collect 
charges  for  wharfage  under  a  statute  providing 
that  every  city  of  the  third  class  Is  authorised 
to  enact  ordinances  "to  erect  wharves  on  navi- 
gable waters  adjacent  to  the  city,  regulate  the 
use  thereof,  collect  wharfage,  and  establish 
wharf  and  dock  lines,"  unless  such  charges 
have  been  imposed  by  ordinance  as  prescribed 
by  the  statute ;  and,  in  the  absence  of  an  or- 
dinance, the  city  cannot  collect  charges  on  the 
footing  of  a  quantum  meruit.  Chester  v. 
Hagan,  116  Fed.  223. 

There  Is  no  law  of  West  Virginia  conferring 
upon  any  town  power  or  authority  to  charge 
tolls  or  wharfage  for  any  landing  or  wharf 
within  its  corporate  limits;  therefore,  a  town 
cannot  lawfully  assess  and  collect  wharfage  from 
the  proprietors  of  a  ferry  for  the  use  of  a  ferry 
landing  within  the  corporate  limits.  Christie 
v.  Maiden,  23  W.  Va.  667. 

The  trust  imposed  upon  a  town  to  construct 
wharves  and  docks  for  the  improvement  of  its 
commercial  facilities,  contemplated  by  a  grant 
to  it,  in  Its  creative  act,  of  lands  between  high 
tide  and  ship  channel,  with  power  to  construct 
such  agencies,  cannot  be  delegated  or  abdicated 
by  investing  a  private  citizen  with  the  exclu- 
sive right  to  erect  wharves  and  regulate  tolls. 
Oakland  v.  Oakland  Water-Front  Co.  118  Cal. 
160,  50  Fac.  277. 

The  exclusive  right  of  a  city,-  conferred  upon 
It  by  legislative  enactment,  to  collect  wharfage 
from  all  vessels  using  its  wharves,  Is  a  vested 
right,  which  the  legislature  cannot  arbitrarily 
and  without  due  process  of  law,  or  compensa- 
tion, Impair  or  abrogate  by  a  subsequent  act 
Ellerman  v.  McMains,  30  La.  Ann.  190,  31  Am. 
Kep.  218. 

A  city  authorized  by  its  charter  to  possess 
every  kind  of  property  for  municipal  purposes, 
and  to  sell,  lease,  and  farm  the  same,  is  entitled 
to  farm  Us  wharves  and  port  dues.  Schwartz 
v.  Thirty-two  Flatboats,  14  La.  Ann.  240. 

A  borough  is  not  entitled  to  charge  wharfage 
as  a  riparian  proprietor,  where  the  land  cov- 
ered by  the  wharf  is  mainly  located  at  the  foot 
of  a  public  street,  and  extends  over  two  nar- 
row strips  of  land  theretofore  donated  to  the 
borough.     The  Geneva,  16  Fed.  874. 

VII.  Who  entitled  to. 
a.  As  between  owners  of  different  wharves. 

A  vessel  actually  receiving  the  support  of 
wharves  in  discharging  Into  and  loading  from 
another  vessel  tied  to  such  wharf  is  practically 
tied  thereto,  although  such  other  vessel  is  be- 
tween it  and  the  wharf,  so  as  to  be  liable  to  the 
payment  of  wharfage  charges,  and  Is  not  re- 
lieved therefrom  by  the  payment  of  wharfage 
charges  by  such  intervening  vessel.  People  ex 
rel.  State  Harbor  Comrs.  v.  Roberts  (Cal.)  25 
Pac.  400. 

A  statute  giving  a  right  to  collect  wharfage 
from  any  vessel  lying  at  anchor  within  a  slip 
does  not  apply  to  a  vessel  tied  to  the  side  of  a 
pier  forming  one  side  of  the  slip.  Walsh  v. 
New  York  Floating  Dry  Dock  Co.  77  N.  Y.  448. 

The  owner  of  boats,  who,  disregarding  a 
wharf  provided  for  mooring  vessels,  anchors 
them  in  a  slip  or  basin  belonging  to  a  private 
person,  or  ties  them  to  a  wharf  that  has  no 
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right  to  receive  vessels  floating  in  such  basin, 
is  liable  to  a  charge  for  wharfage,  if  notice 
hi  given  that  charge  will  be  made  for  such  occu- 
pation.    Bralsted  v.  Denton,  115  Fed.  428. 

The  wharf  in  the  dock  of  which  a  vessel 
floats  while  her  cargo  is  being  laden  on  board 
another  vessel  Is  the  one  entitled  to  wharfage, 
and  not  the  wharf  to  which  she  Is  moored. 
Dewees  v.  Adger,  2  McCord,  L.  105. 

The  power  of  a  municipality  to  exact  wharf- 
age dues  is  based  upon  the  ground  that  it  fur- 
nishes an  improved  wharf  for  the  convenience 
of  vessels  and  rafts,  which  the  masters  or  own- 
ers of  such  vessels  or  wharves  use  in  discharg- 
ing their  cargoes  or  in  landing  their  rafts ;  and 
where,  during  a  great  flood,  a  wharf  is  entirely 
under  water,  the  municipality  cannot  collect 
wharfage  on  a  raft  which  is  floated  over  the 
wharf  and  moored  upon  ground  that  does  not 
belong  to  the  city,  from  which  the  lumber  is 
taken  onto  the  land.  St  Louis  v.  Schulenburg 
&  B.  Lumber  Co.  13  Mo.  App.  56. 

b.  As  between  claimants  under  same  title. 

A  city  which  intrudes  or  trespasses  upon  the 
wharf  of  a  private  person,  and  collects  money 
which  belongs  to  him,  is  liable  therefor  in  as- 
sumpsit. O' Con  ley  v.  Natchez,  1  Smedes  &  M. 
31,  40  Am.  Dec.  87. 

Where  a  municipal  corporation  having  title 
to  one  half  the  wharfage  from  a  certain  pier 
let  the  right  to  receive  it  to  a  lessee,  the  owner 
of  the  other  half  cannot  establish  title  to  the 
whole  wharfage  by  showing  that  he  has  taken 
the  whole  without  obstruction  for  a  period  of 
thirty  years,  without  showing  that  this  was 
with  the  knowledge  of  the  city.  Thompson  v. 
New  York,  11  N.  Y.  115,  Affirming  3  Sandf.  487. 

The  owner  of  a  wharf  against  which  a  pTer 
is  placed  Is  entitled  to  his  proportion  of  the 
wharfage  arising  from  the  use  of  the  pier,  in 
common  with  owners  of  other  portions  of  the 
wharf,  who  contribute  to  the  building  of  the 
pier  for  the  purpose  of  forming  a  slip  or  basin. 
Verplanck  v.  New  York,  2  Edw.  Ch.  220. 

The  dedication  of  the  land  along  the  bank 
of  a  river  to  a  town  as  public  property  vests  in 
such  town  the  right  to  erect  wharves  and 
charge  toll  for  their  use ;  and  no  right  thereto 
remains  in  the  original  proprietor  of  such  town, 
where  such  dedication  wab  made  without  res- 
ervations.    Rowan  v.  Portland,  8  B.  Mon.  232. 

Lessees  of  the  wharves  of  a  city  cannot  ob- 
ject that  preceding  lessees  collected  the  entire 
wharf age  due  from  vessels  which  moored  at  the 
wharves  prior  to  the  expiration  of  their  lease, 
where  the  city  under  which  the  latter  lessees 
claim  exercised  such  right  as  against  the  for- 
mer lessees  at  the  time  of  The  commencement  of 
their  lease.     Aiken  v.  Eager,  35  La.  Ann.  567. 

Under  a  statute  entitling  a  city  to  one  half 
of  the  wharfage  of  piers  thereafter  constructed, 
on  condition  that  it  pay  one  third  of  the  ex- 
pense of  construction,  the  city  need  not  pay 
its  one  third  in  advance  of  the  improvement; 
but  it  must  make  its  election  before  the  work 
is  begun,  and  follow  such  election  by  payment 
within  a  reasonable  time  after  the  pier  is  com- 
pleted.    Murray  v.   Sharp,  1  Bosw.  539. 

The  corporation  of  New  York,  having  granted 
away  the  water  lots  on  the  east  side  of  the  is- 
land which  had  been  given  it  by  its  charter,  ob- 
tained from  the  legislature,  in  1878.  a  statute 
■permitting  streets  or  wharves  of  70  feet  each 
In  front  of  the  lots  so  granted,  and  permitting 
the  proprietors  in  front  of  whose  lots  the  streets 
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or  wharves  might  run  to  fill  them  up  and  make 
piers  according  to  the  directions  of  the  corpora- 
tion. It  was  held  that  this  statute  did  not 
give  the  corporation  the  right  to  reserve  to  It 
self  slippage  arising  from  piers  erected  in  ac- 
cordance with  the  statute  by  owners  of  the 
water  lots.     New  York  v.  Scott,  1  Cai.  543. 

The  sale,  by  commissioners,  under  an  act  of 
assembly,  although  unauthorized,  of  a  strip  of 
land  between  the  Ohio  river  and  a  public  street 
of  a  town  fronting  on  such  river,  being  part  of 
the  unappropriated  land  originally  belonging 
to  such  town,  and  an  acquiescence  in  that  sale 
by  the  officers  of  such  town,  coupled  with  re- 
peated acts  of  implied  recognition  of  its  va- 
lidity, will  estop  such  officers  from  afterwards, 
in  a  suit  for  an  accounting,  denying  its  validity, 
where  they  acquired  such  owner's  title  thereto 
In  consideration  of  the  erection  and  mainte- 
nance by  them  of  a  wharf  thereon,  and  the  pay- 
ment to  such  owner  of  one  half  the  net  profits 
or  tolls  derived  from  its  use.  Louisville  v. 
Bank  of  United  States,  3  B.  Mon.  138. 

Failure  on  the  part  of  the  original  proprie- 
tor of  a  town,  in  whom  the  wharfage  privilege 
is  vested  by  reason  of  its  reservation  upon  the 
map  of  such  town,  to  build  wharves  and  make 
other  Improvements  necessary  for  the  accommo- 
dation of  vessels,  and  permitting  such  town 
to  make  such  Improvements  and  build  wharves 
and  collect  wharfage  therefor,  will  deprive  him 
of  the  right  to  recover  such  wharfage  from  such 
town  :  and  he  will  only  be  entitled  to  a  reason- 
able compensation  for  the  use  of  the  river  bank ; 
and  his  recovery  of  such  compensation  will  be 
limited  to  five  years  next  preceding  the  com-  • 
mencement  of  his  suit.  Columbus  v.  Grey,  2 
Bush,  476. 

c.  Under  grant  or  lease. 

In  Ellerman  v.  New  Orleans,  M.  &  T.  R.  Co. 
2  Woods,  120,  Fed.  Cas.  No.  4,382,  Judge  Woods, 
following  New  Orleans  v.  New  Orleans,  M.  &  C. 
R.  Co.  27  La.  Ann.  414,  held  that  the  joint  reso- 
lution of  the  Louisiana  legislature  of  March  6, 
1869,  granting  to  a  railroad  company  the  right 
to  use.  for  public  purposes,  the  river  bank  owned 
by  it  at  New  Orleans,  subject  to  the  public  ease- 
ment, does  not  entitle  the  railroad  company  fo 
collect  wharfage  from  all  water  craft  using  the 
wharves  erected  by  it,  whether  they  have  any 
connection  with  the  business  of  the  railroad 
company  or  not. 

But  that  case  was  reversed  In  105  U.  S.  166. 
26  L.  ed.  1015,  on  the  ground  that  plaintiff  had 
no  standing  to  enjoin  what  was  mere  competi- 
tion in  the  wharf  business,  the  court  stating 
that,  where  a  municipal  corporation  has  only 
the  right  to  build  levees  and  wharves  within 
the  corporate  limits  for  the  public  utility,  and 
of  collecting  reasonable  wharfage  for  the  actual 
use  of  the  structures,  its  assignee  cannot  enjoin 
a  railroad  company  from  using,  as  a  public 
wharf  for  toll,  a  wharf  which  it  has  con- 
structed under  authority  of  the  legislature  be- 
yond the  limits  of  the  city  wharves. 

The  right  secured  by  contract  to  the  city  of 
New  Orleans  to  collect  usual  wharfage  dues 
from  vessels  occupying  the  wharves  built  by 
the  Northeastern  Railroad  Company,  with  the 
consent  of  such  company,  but  not  on  its  busi- 
ness, passed  to  the  Louisiana  Construction  & 
Improvement  Company,  to  which  the  revenues 
from  the  wharves  were  farmed  out.  The  Clear- 
water. 21  C.  C.  A.  364,  41  U.  S.  App.  420,  75 
Fed.  309. 
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A  lease  of  a  wharf  by  the  city  of  New  York 
la  merely  a  letting  of  the  franchise  of  wharfage. 
Taylor  v.  Beebe,  3  Robt.  262. 

A  leasee  by  parol  for  a  term  of  less  than  one 
year  of  a  city  wharf  is  not  entitled  to  receive 
wharfage  where  the  letting  was  not  made  by 
public  auction  as  required  by  law.     Ibid. 

A  lease  from  a  city  of  the  sole  and  exclusive 
right  to  use  the  public  wharves  for  the  lessee's 
ferryboats  does  not  authorize  him  to  charge 
wharfage  for  other  vessels  mooring  there.  Rus- 
sel  v.  The  Empire  State,  Newberry,  Adm.  541, 
Fed.  Cas.  No.  12,145. 

A  lessee  of  a  public  wharf,  who  takes  posses- 
sion of  the  property  and  enters  into  possession 
of  the  right  to  collect  wharfage  solely  by  vir- 
tue of  his  contract  with  the  municipal  owner  of 
the  wharf,  will  not  be  permitted  to  question  the 
grant  under  which  he  has  elected  to  take  the 
benefits  accruing  to  him  as  a  lessee.  New  York 
v.  Huntington,  114  N.  Y.  631,  21  N.  E.  998. 

A  grantee's  rights  of  wharfage  may  be  ex- 
ercised by  his  lessee  in  accordance  with  the 
terms  of  the  grant,  of  which  the  lessee  is 
chargeable  with  full  notice ;  and,  aside  from 
those  terms,  only  the  lessor  can  question  the 
leasee's  right  to  an  easement  over  the  lessor's 
remaining  lands  under  water.  Philadelphia  & 
EL  Coal  &  I.  Co.  v.  The  Mayor,  21  Fed.  97. 

A  lease  of  wharves  by  a  municipal  corpora- 
tion, which  is  void  because  of  a  stipulation  that 
they  shall  be  maintained  as  free  wharves,  con- 
trary to  the  declared  object  of  the  charter  au- 
thorizing the  acquirement  of  wharves  to  secure 
compensation  for  the  outlay  by  income  to  be 
derived  from  dockage  and  wharf  charges,  is  not 
validated  by  a  stipulation  giving  a  privilege  of 
purchase  within  a  specified  time,  in  considera- 
tion of  which  the  wharves  are  to  be  leased  if 
noc  so  purchased.     Mobile  v.  Moog,  53  Ala.  561. 

No  right  to  collect  wharfage  as  compensation 
for  their  expenditures  is  acquired  by  owners  of 
land  adjacent  to  city  property,  by  the  filling 
into  the  channel  of  the  city  land  in  connection 
with  an  extension  of  their  own,  and  the  con- 
struction of  wharves  thereon,  and  a  canal  there- 
in, under  permission  from  the  city  to  make  such 
improvement,  conditioned  that  the  wharves, 
canal,  and  streets  on  each  side  thereof  shall  be 
a  common  highway  and  free  for  public  use, 
where  such  owners,  by  the  improvement,  secure 
a  much  larger  water  front  than  they  otherwise 
could  legally  have  acquired,  and  increase,  many 
times,  the  value  of  their  property.  Dugan  v. 
Baltimore,  5  GUI  &  J.  357. 

A  lessee  of  a  city  pier,  who  stipulated  not  to 
charge  for  manure  or  coal-ash  boats,  or  to  de- 
mand compensation  for  the  occupation  by  the 
city  of  the  surface  of  the  pier,  cannot,  In  an  ac- 
tion for  rent,  set  up  an  eviction  because  the 
city  deposited  rubbish  on  the  pier  and  brought 
boats  alongside  to  take  it  away,  since  rubbish 
boats  are  not,  by  the  terms  of  the  lease,  exempt 
from  wharfage.  New  York  v.  Price,  5  Sandf. 
542. 

A  lease  of  wharves  by  a  municipal  corpora- 
tion, with  a  stipulation  that  the  same  shall  be 
kept  as  free  wharves  during  the  term  of  the 
lease,  and  shall  not  be  sublet  without  the  writ- 
ten consent  of  the  lessors,  is  not  authorized  by 
a  charter  provision  for  the  acquirement  of 
wharves  by  the  municipality  by  purchase  con- 
tract or  otherwise,  one  of  the  declared  objects 
of  which  is  to  secure  compensation  for  the  out- 
lay by  the  Income  to  be  derived  from  dockage 
and  wharf  charges.  Mobile  v.  Moog,  53  Ala. 
561. 
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A  city  is  not  precluded  from  collecting  wharf- 
age by  a  condition  imposed  in  a  grant  to  an 
adjacent  landowner  of  the  privilege  of  extend- 
ing city  property  to  the  channel  and  construct- 
ing wharves  thereon,  and  a  canal  on  and 
through  such  extension,  declaring  that  such 
wharves  and  canals  and  streets  on  each  side 
thereof  shall  be  free  for  public  use  and  sub- 
ject to  regulation  by  municipal  commission- 
ers; since,  in  view  of  the  liability  of  the  city 
to  keep  such  wharves  and  canal  in  repair,  the 
natural  fund  to  defray  the  expenses  of  which 
is  the  wharfage,  the  expression  "free"  must 
be  construed  to  mean  open  to  public  use  as  dis- 
tinguished from  private  wharfs.  Dugan  v. 
Baltimore,  5  Gill.  &  J.  357. 

Till.  Amount. 

A  vessel  sent  to  a  wharf  while  in  custody 
of  the  marshal  Is  chargeable  with  the  highest 
statutory  rates  of  wharfage,  in  the  absence  of 
any  agreement,  although  such  sum  is  in  excess 
of  the  market  rates.  The  Antonio  Zambrana, 
88  Fed.  546. 

The  court  will  not  undertake  to  fix  any  limit 
to  the  amount  which  a  municipal  corporation 
may  impose  as  a  wharfage  charge  as  a  compen- 
sation for  keeping  the  wharves  in  proper  con- 
dition. The  extent  to  which  the  city  may  ex- 
ercise such  right  Is  purely  an  administrative 
question.  First  Municipality  v.  Pease,  2  La. 
Ann.  538. 

An  ordinance  of  a  municipal  corporation  fix- 
ing the  rates  of  wharfage  to  be  paid  for  the 
landing  of  each  packet  boat  belonging  to  certain 
packet  companies  named  in  the  ordinance,  and 
also  certain  charges,  according  to  tonnage,  for 
all  tow  boats  and  transient  boats  for  water 
crafts,  cannot  be  made  to  apply  to  a  packet 
company  not  named  therein,  whose  boats  do  not 
come  within  the  definition  of  tow  boats  or  than- 
slent  boats,  although  such  company  is  the  suc- 
cessor of  companies  named  in  the  ordinance, 
where  the  ordinance  does  not  assume  to  make 
the  successor  of  the  companies  named  therein 
liable  for  the  rates  charged  against  their  boats, 
and  it  is  not  shown  that  all  the  boats  belonging 
to  the  new  company  belonged  to  the  original 
companies.  Keokuk  Northern  Line  Packet  Co. 
v.  Quincy,  81  111.  422. 

A  charge  of  $1  per  hundred  on  the  first  300 
tons,  and  50  cents  per  hundred  on  the  rest  of 
the  tonnage,  is  ample  wharfage  for  large  ves- 
sels in  the  port 8  of  Norfolk  and  Portsmouth,  al- 
though by  agreement  some  of  the  wharfingers 
have  prescribed  a  larger  rate,  which  is  not  ad- 
hered to  by  all  of  them.  Bain  v.  The  Minnie 
L.  Gerow,  5  Hughes,  169. 

A  charge  of  10  cents  per  ton,  imposed  by  mu- 
nicipal ordinance  upon  boats  landing  at  im- 
proved wharves  maintained  by  the  city,  is  rea- 
sonable compensation,  where  the  annual  reve- 
nues derived  amount  to  but  one  fifth  of  the  cost 
of  the  constructions,  which  are  maintained  at 
large  expense,  and  the  sum  charged  has  been 
gradually  decreased  in  amount.  Leathers  v. 
Aiken,  9  Fed.  679. 

In  the  absence  of  an  agreement  as  to  the 
wharfage  to  be  paid,  the  court  will  not  en- 
force a  schedule  rate  agreed  upon  by  wharf 
owners  and  higher  than  the  preceding  custom- 
ary rates,  where  such  charge  appears  excessive, 
and  is  not  adhered  to  by  all  wharf  owners.  The 
Minnie  L.  Gerow,  48  Fed.  836. 

Wharfage  dues  on  ocean  steamships,  reckoned 
according  to  tonnage,   under  the  New  Orleans 
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ordinance,  are  to  be  paid  on  gross  tonnage  as 
contemplated  at  the  time  the  ordinance  was 
passed,  and  not  on  the  net  or  tonnage  basis  sub- 
sequently adopted  by  the  act  of  Congress  of 
August  5,  1882.  The  Thomas  Melville,  10  C.  C. 
A.  619,  23  U.  S.  App.  515,  62  Fed.  749. 

Whether  wharfage  dues  fixed  by  municipal 
ordinance  are  unreasonable  or  not  must  be  de- 
termined by  local  law,  and  the  Federal  courts 
have  no  power  to  abrogate  state  laws  on  the 
subject  in  the  absence  of  congressional  legisla- 
tion concerning  it.  Ouachita  &  M.  River  Packet 
Co.  v.  Aiken,  4  Woods,  208,  16  Fed.  890. 

A  municipal  provision  that  boats  which  had 
made  return  for  the  previous  year  should  be 
charged  a  wharfage  of  3  cents  per  ton,  while 
those  which  had  not  made  such  return  should  be 
charged  5  cents  per  ton,  is  not  unreasonable. 
St.  Louis  v.  St.  Louis  &  N.  O.  Transp.  Co.  12 
Mo.  App.  570,  Affirmed  in  84  Mo.  156. 

And  under  such  an  ordlnante,  a  boat  will  be 
subjected  to  the  5-cent  rate,  although  it  is  new, 
and  the  owner  has  had  no  opportunity  to  have 
it  returned  and  assessed  for  city  taxes.  St. 
Louis  v.  St.  Louis  &  N.  O.  Transp.  Co.  84  Mo. 
156. 

Dockage  for  the  use  of  a  dry  dock  while  a 
vessel  Is  undergoing  repairs  is  in  the  nature  of 
rent,  and  the  owner  has  a  right  to  demand  a 
fair  compensation,  uncontrolled  by  the  custom 
of  other  docks  in  other  places.  Ives  v.  The 
Buckeye  State,  Newberry  Adm.  69,  Fed.  Cas. 
No.  7,117. 

IX.  Defenses. 

A  ship  owner,  who  has  made  use  of  a  wharf, 
<annot  evade  payment  of  the  customary  wharf- 
nge  on  the  ground  that  the  wharf  extends  be- 
yond the  bulkhead  line  as  established  by  law. 
The  Idlewild,  12  C.  C.  A.  328,  26  U.  S.  App. 
469,  64  Fed.  603. 

Or  that  the  wharfinger  is  not  the  legal  owner 
of  the  property.     Id.  59  Fed.  628. 

Counterclaivi. 

A  vessel  from  which  wharfage  is  due  is  not 
entitled  to  show,  in  reduction  of  the  claim, 
that  the  cargo  was  not  furnished  as  rapidly  as 
it  could  be  laden  on  board,  where  the  wharfin- 
gers were  warehousemen  and  stored  and  de- 
livered the  cargo,  in  the  absence  of  any  con- 
tract between  them  and  the  ship  in  respect  to 
the  cargo ;  nor  should  there  be  a  deduction  from 
the  wharfage  bill  because  the  vessel,  when  par- 
tially loaded,  was  compelled  to  move  to  a  place 
where  she  could  have  deeper  water,  which 
caused  a  delay  of  two  days  in  the  loading.  The 
Francesca  T.  9  Ben.  34,  Fed.  Cas.  No.  5,030. 

In  an  action  by  a  city  against  a  steamboat  for 
wharfage  fees,  the  defendant  may  offset  dam- 
ages received  by  his  boat  in  the  navigation  of 
the  river  where  the  wharf  was  situated,  where 
It  appears  that  such  damage  resulted  from  the 
failure  of  the  city  to  apply  the  wharfage  fees 
collected  to  the  improvement  of  the  navigation 
of  the  river,  as  directed  by  its  charter.  Ster- 
rett  v.  Houston,  14  Tex.  153. 

In  an  action  for  dockage  and  wharfage  of  a 
public  port,  defendant  may,  by  way  of  recoup- 
ment, show  that  the  port  and  wharves,  during 
the  accruing  of  the  toll,  were  out  of  repair  to 
his  injury.     Buckeye  v.  Brown,  21  Wend.  110. 

One  availing  himself  of  a  city  wharf  is  not 
exempt  from  the  payment  of  wharfage  because 
It  is  out  of  repair;  nor  1b  the  city  liable  for 
70  L.  R.  A. 


money  voluntarily  expended  by  him  in  repair- 
ing the  same,  in  the  absence  of  statutory  prohi- 
bition against  the  collection  of  wharfage  where 
a  municipal  corporation  permits  its  wharf  to 
get  out  of  repair.  Jefferson ville  v.  Louisville 
&  J.  Steam  Ferry  Co.  27  Ind.  100,  89  Am.  Dec. 
495. 

Payment  of  wharfage  charges  cannot  be  re- 
sisted on  the  ground  that  the  wharf  was  not 
well  built  or  needed  further  improvements, 
when  legally  assessed  under  an  authorisation 
to  a  municipality  from  the  legislature  to  make 
improvements  in  the  wharf  and  charge  a  mod- 
crate  wharfage  for  its  use.  Prescott  v.  Duques- 
ne,  48  Pa.  118. 

Other  matters. 

A  company  empowered  by  a  statute  to  take 
tolls  for  the  use  of  its  wharf  is  not  bound,  in 
the  absence  of  express  statutory  requirement, 
to  exact  the  same  tolls  from  all  persons,  but 
may  discriminate  between  particular  persons 
at  its  pleasure  and  discretion.  Hungerford 
Market  Co.  v.  City  S.  B.  Co.  30  L.  J.  Q.  B.  N.  S. 
25,  3  El.  &  Bl.  365,  7  Jur.  N.  S.  67,  3  L.  T.  N.  S. 
132. 

As  the  Crown  is  not  bound  by  a  statute  unless 
specifically  mentioned  therein,  the  owner  of  a 
wharf  cannot  charge  wharfage  on  stone  brought 
to  the  wharf  for  the  use  of  Her  Majesty's  gov- 
ernment works  there,  under  an  act  of  Parlia- 
ment giving  the  owner  of  the  wharf  the  right 
to  wharfage  duties  for  stone  brought  into  Its 
harbor.  Weymouth  v.  Nugent,  11  L.  T,  N. 
S.  672,  6  Best  &  S.  22,  34  L.  J.  M.  C.  N.  S.  81, 
11  Jur.  N.  S.  4G5,  13  Week.  Rep.  338. 

Whether  a  wharf  lying  along  a  public  street, 
and  for  the  use  of  which  wharfage  is  claimed 
by  a  private  individual  in  possession  thereof. 
Is  a  public  wharf  for  which  no  wharfage  can 
be  charged,  is  a  question  of  fact  for  the  Jury. 
Brown  v.  Eliicott,  2  Md.  75. 

Any  agreement  between  a  wharf  owner  and 
a  vessel  owner  for  the  payment  or  commutation 
of  payment  of  wharfage  at  different  rates  from 
those  established  by  port  wardens  for  the  pub- 
lic at  large  must  be  construed  as  having  been 
made  in  view  of  the  law  that,  in  case  of  a  lease 
of  a  wharf  from  year  to  year,  the  temporary  oc- 
cupancy of  a  wharf  by  a  vessel  belonging  to  a 
third  person  cannot  be  regarded  as  an  eviction ; 
or  as  affording  any  sufficient  reason  for  aban- 
doning the  special  contract.  Cone's  Estate,  9 
Pa.  Co.  Ct.  257. 

A  lease  of  wharves  by  state  harbor  commis- 
sioners for  the  purpose  of  "ferriage,"  under 
which  no  rent  was  to  be  paid  therefor,  gives  the 
lessee  railroad  company  only  the  right  to  use 
such  wharves  free  of  charge  as  landing  places 
for  its  ferry,  and  does  not  exempt  it  from  the 
payment  of  tolls  or  wharfage  charges  for  the 
use  of  the  wharves  for  the  delivery  of  freight 
over  them  to  consignees,  with  respect  to  which 
it  is  not  a  ferryman,  but  stands  upon  the  same 
level  as  other  transportation  companies.  Peo- 
ple v.  San  Francisco  &  A.  R.  Co.  35  Cal.  606. 

The  lessee  of  a  wharf  claiming,  under  certain 
ordinances  and  a  contract  executed  pursuant 
thereto,  a  right  to  immunity  from  wharfage 
fees  exacted  by  the  city  for  vessels  carrying 
freight  to  be  transported  over  the  lessee's  rail- 
road, cannot  recover  fees  paid  on  behalf  of  such 
vessel 8  in  response  to  the  city's  demand,  al- 
though they  were  paid  under  protest  and  with 
the  intention  of  recovering  them  back,  for  the 
reason  that  there  was  an  opportunity,  upon  the 
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seizure  by  the  city  under  admiralty  process  of 
some  of  the  vessels,  to  have  litigated  the  ques- 
tion In  court.  New  Orleans  &  N.  B.  R.  Co.  v. 
Louisiana  Constr.  ft  Improv.  Co.  (La.)  33  So. 
51. 

X.  Collection;  lien. 

Contracts  for  wharfage  are  maritime,  giving 
a  lien  in  case  of  foreign  vessels,  the  enforce- 
ment of  which  is  within  the  Jurisdiction  of 
admiralty.  Em  parte  Eastern,  95  XT.  8/  68,  24 
Is.  ed.  373 ;  The  Dora  Mathews,  31  Fed.  619. 

There  Is  some  conflict  in  the  authorities  upon 
the  question  whether  or  not  there  is  a  maritime 
ilen  for  wharfage  furnished  a  domestic  vessel. 
The  numerical  weight  of  authority  is  in  favor 
of  the  lien. 

The  question  is  fully  discussed,  and  the  au- 
thorities collated,  in  The  C.  Vanderbilt,  86  Fed. 
785.  And  also  in  the  note  to  The  Worthlng- 
ton,  poet, — 

But,  to  make  the  lien  attach,  the  vessel  must 
be  engaged  in  navigation.  The  C.  Vanderbilt, 
S6  Fed.  785. 

A  lien  for  wharfage  of  a  whole  cargo  will  ex- 
tend to  every  part  of  it  Robinson  v.  Spring- 
field Iron  Co.  39  Hun,  634. 

A  scow  platform,  designed  to  be  moored 
alongside  a  wharf,  so  that  horses  with  carts 
-can  be  driven  over  it  from  the  wharf,  with  dirt 
or  other  refuse  to  be  dumped  Into  boats  lying 


alongside,  is  not  a  vessel  within  the  meaning 
of  the  maritime  law,  or  subject  to  a  lien  for 
wharfage.  Ruddiman  v.  A  Scow  Platform,  88 
Fed.  158. 

In  order  to  create  a  lien  for  wharfage,  the 
contract  must  be  made  by  some  person  who  has 
authority  to  pledge  the  vessel  to  its  perform- 
ance. The  Mary  K.  Campbell,  24  Blatchf.  475, 
31  Fed.  840. 

A  maritime  Hen  for  wharfage  cannot  be  en- 
forced against  a  steamboat  owned  by  the  city 
of  New  York  and  employed  in  transporting  the 
harbor  police,  which  landed  at  the  wharf  only 
to  permit  a  policeman  to  go  ashore  on  duty. 
The  boat  was  not  subject  to  seizure  In  ad- 
miralty. The  Police  Boat  Seneca,  8  Ben.  509, 
Fed.  Cas.  No.  12,668. 

The  owner  of  a  wharf  may  distrain  for 
wharfage  on  any  goods  or  chattels  on  board  a 
vessel  which  has  used  his  wharf  at  any  time 
before  the  vessel  leaves  the  jurisdiction,  al- 
though It  has  removed  from  the  wharf.  Nicoll 
v.  Gardner,  13  Wend.  288. 

The  statutory  right  of  a  wharf  owner  to  dis- 
train for  wharfage  is  not  applicable  where  the 
vessel  on  whose  account  wharfage  Is  claimed 
was  not  fastened  to  the'  wharf,  but  obstructed 
It,  and  prevented  its  owner  from  deriving  any 
benefit  from  it  by  the  way  In  which  the  ves- 
sel lay  at  an  adjoining  pier.  Camden  ft  A.  R. 
Co.  v.  Finch,  5  Sandf.  48.  H.  P.  F. 
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Reauirinjr  payment  of  a  license  fee, 
under  penalty,  by  a  merchant  who, 
having:  already  paid  the  privilege 
tax  upon  hU  business,  issues  trading 
stamps  in  connection  therewith,  is  a  palpable 
attempt,  under  the  guise  of  a  license  tax,  to 
fix  a  penalty  on  him  for  conducting  his  busi- 
ness in  a  certain  way,  and  is  unconstitutional 
and  void. 

(February  1,  1905.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  City  Court  of  Montgomery  County 
reversing  a  judgment  convicting  defendant 
of  violating  an  ordinance  regulating  the  use 
of  trading  stamps.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Bay  Ruahton  for  appellant. 


Notjd. — For  other  cases  in  this  series  as  to 
Imposition  of  tax  on  merchants  furnishing  trad- 
ing stamps  to  their  customers,  see  Fleetwood  v 
Read,  47  L.  R.  A.  205;  Hewin  v.  Atlanta,  67 
L.  R.  A.  795. 

As  to  imposition  of  tax  upon  concern  selling 
70  L.  R.  A. 


Messrs.  Hill,  Hill,  ft  Waiting,  for  ap- 
pellee: 

The  ordinance  is  void  in  that  it  is  not 
only  not  authorized  by  the  city  charter  of 
Montgomery,  but  is  expressly  forbidden. 

Robinson  v.  FrankUn,  1  Humph.  150,  34 
Am.  Dec.  629 ;  2  Cooley,  Taxn.  pp.  1100, 1101. 

This  business  is  a  legitimate  business.  It 
is  not  a  lottery,  nor  is  it  a  gift  enterprise. 
No  element  of  chance  enters  into  it. 

State  v.  Shugart,  138  Ala.  86,  100  Am. 
St.  Rep.  17,  35  So.  28. 

It  is  a  lawful  business,  and  does  not  fall 
within  the  police  power. 

State  v.  Dalton,  22  R.  I.  77,  48  L.  R.  A. 
775,  84  Am.  St.  Rep.  818,  46  Atl.  234; 
People  ex  rel.  Madden  v.  Dycker,  72  App. 
Div.  308,  76  N.  Y.  Supp.  Ill;  State  v. 
Dodge,  76  Vt.  197,  56  Atl.  983;  People  v. 
Gillaon,  109  N.  Y.  389,  4  Am.  St.  Rep.  465, 
17  N.  E.  343;  Long  v.  State,  74  Md.  565,  12 
L.  R.  A.  425,  28  Am.  St.  Rep.  268,  22  Atl. 
4;  Com.  v.  Emerson,  165  Mass.  146,  42  N. 


trading  stamps,  see  Winston  v.  Beeson,  65  L. 
R.  A.  167. 

As  to  constitutionality  of  statutes  prohibiting 
use  of  trading  stamps,  see  State  v.  Dalton,  48 
L.  R.  A.  775. 
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£.  559;  Com.  v.  Siason,  178  Mass.  578,  60 
N.  E.  385;  Com.  v.  Moorhead,  7  Pa.  Co. 
Ct.  513;  Ew  parte  McKenna,  126  Cal.  420, 
58  Pac.  016. 

If  this  business  does  not  fall  within  the 
police  power,  it  cannot  be  prohibited  either 
directly  or  indirectly. 

Long  v.  State,  74  Md.  565,  12  L.  R.  A. 
425,  28  Am.  St.  Rep.  268,  22  Atl.  4;  Com. 
v.  Moorhead,  7  Pa.  Co.  Ct  513;  People  v. 
Oillson,  100  N.  Y.  380,  4  Am.  St.  Rep.  465, 
17  N.  E.  343;  Com.  v.  Emerson,  165  Mass. 
146,  42  N.  E.  550. 

Simpson,  J.,  delivered  the  opinion  of  the 
court: 

As  shown  by  the  agreed  statement  of  facts 
set  out  in  this  case,  the  ordinance  of  the 
city  of  Montgomery  provided  a  regular  li- 
cense for  wholesale  and  retail  merchants, 
the  amount  of  the  license  fee  in  each  case 
being  regulated  by  the  amount  of  the  stock 
of  merchandise  carried  by  the  merchant; 
and,  by  another  ordinance  (§  005),  provided 
that  each  person,  firm,  or  corporation  en- 
gaged in  any  business  for  which  a  license 
is  required,  and  failing  to  pay  said  license, 
should  be  nncd  not  less  than  $10  nor  more 
than  $100.  Subsequently  the  city  council 
passed  another  ordinance,  fixing  a  license 
fee  of  $1,000  on  trading-stamp  companies 
(described  in  the  statement  of  facts),  and 
later  on  another  ordinance  requiring  each 
merchant  who  shall  issue  any  trading 
stamps  in  connection  with  his  business  to 
pay  "a  license  tax  of  $100,"  and  fixing  a 
penalty  of  $100  for  each  stamp  issued  with- 
out said  license.  The  defendant  was  tried 
for  this  last-named  offense,  admitted  the  is- 
suing of  the  stamps,  and,  on  the  written 
request  of  the  defendant,  the  judge  of  the 
city  court  gave  the  general  charge  in  favor 
of  the  defendant,  the  jury  returned  a  ver- 
dict of  not  guilty,  and  the  city  council 
brings  the  case  to  this  court  by  appeal. 

The  license  of  occupations  originated  in 
the  exercise  of  police  power  by  the  state 
and  municipalities,  and,  when  a  license  is 
issued  for  police  purposes,  it  must  be  used 
as  a  means  of  regulation  only,  and  cannot 
be  used  as  a  source  of  revenue;  and  in  the 
case  of  useful  trades  it  cannot  exceed  the 
amount  of  the  expense  of  issuing  and  a 
reasonable  compensation  for  the  expense  of 
municipal  supervision.  Van  Hook  v.  tielma, 
70  Ala.  361,  45  Am.  Rep.  85.  Yet  a  cus- 
tom has  grown  up.  until  it  is  recognized  as 
one  of  the  powers  of  legislative  assemblies, 
to  require  a  license  tax  of  all  persons,  firms, 
and  corporations  pursuing  various  business 
callings ;  and  it  is  called  a  privilege  tax,  and 
is  held  not  to  be  subject  to  the  constitution- 
al limitations,  either  as  to  amount  or  uni- 
formity. Yet  this  does  not  mean  that  the 
70  L.  R.  A. 


power  to  require  a  license  tax  has  no  rule 
or  limit  for  its  guidance.  Although  the 
state  may  select  certain  occupations,  and  re- 
quire those  who  engage  in  them  to  pay  a 
license  tax,  while  those  who  engage  in  other 
occupations  are  not  so  required;  yet  it  can- 
not make  a  classification  which  is  arbitrary, 
and  has  no  just  or  reasonable  basis.  Jud- 
son,  Taxn.  §  450.  "Discriminations  between 
members  of  the  same  natural  class  have  been 
uniformly  condemned."  Ibid.  It  has  been 
said  that  a  license  tax  is  "either  a  license, 
strictly  so  called,  imposed  in  the  exercise  of 
the  ordinary  police  power  of  the  state,  or  it 
is  a  tax  laid  in  the  exercise  of  the  power  of 
taxation;"  also  that  "the  pursuit  of  [the 
ordinary  callings  of  life]  .  .  .  can  only 
be  so  far  restrained  and  regulated  as  such 
restraint  and  regulation  may  be  required 
to  prevent  the  doing  of  damage  to  the 
public,  or  to  third  persons."  Tiedeman, 
Pol.  Power,  p.  273.  It  is  sometimes  diffi- 
cult to  determine  with  accuracy  whether  a 
given  enactment  provides  for  a  license  as  a 
police  measure,  or  authorizes  it  simply  as  a 
privilege  tax  on  certain  occupations,  though 
it  is  often  important  to  determine  this  ques- 
tion, in  order  to  properly  pass  upon  the 
validity  of  the  law;  for  the  distinction  is 
clearly  recognized;  and  it  is  also  recog- 
nized that  the  amount  which  may  be  fixed 
for  a  license  under  the  police  power  is  limit- 
ed, as  shown  in  a  previous  part  of  this  opin- 
ion, while  a  wider  latitude  is  allowed  when 
it  is  a  revenue  measure;  and  this  court  has 
decided  that,  where  power  is  granted  to  a 
municipal  corporation  to  license  for  police 
purposes  merely,  it  cannot  be  used  as  a 
source  of  revenue.  Van  Hook  v.  Belma,  70 
Ala.  361,  45  Am.  Rep.  85.  And  the  courts 
now  recognize  the  right  to  so  combine  the 
police  regulation  and  the  taxing  power  as 
to  levy  a  license  tax  to  discourage,  and . 
even  break  up,  a  business.  Cooley,  Taxn. 
2d  ed.  p.  20.  But  this  applies  only  to  those 
lines  of  business  which,  while  they  are  toler- 
ated, are  recognized  as  being  hurtful  to 
public  morals,  productive  of  disorder,  or  in- 
jurious to  the  public.  Tiedeman,  Pol.  Pow- 
er, pp.  273,  277,  278;  21  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  778. 

Without  entering  into  the  various  defi- 
nitions which  have  been  given  in  order  to 
distinguish  between  a  license  which  is 
strictly  a  police  regulation  and  one  which 
is  simply  a  privilege  tax  on  the  occupation 
we  think  it  is  safe  to  say  that  in  this  case 
there  can  be  no  license  tax  imposed  except 
one  which  is  simply  a  privilege  tax  on  the 
business.  Not  only  does  the  ordinance  it- 
self fail  to  provide  for  any  regulations 
which  would  indicate  an  exercise  of  the  po- 
lice powers,  but  the  character  of  the  busi- 
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ness  shows  it  to  be  one  of  the  legitimate  and 
useful  lines  of  trade,  which  neither  the 
state  nor  the  municipality  can  subject  to 
police  regulations  with  any  color  of  reason. 
Then  the  question  arises,  Can  the  lawmak- 
ing department  of  the  government,  in  pro- 
viding for  privilege  occupation  taxes,  make 
such  discrimination  between  parties  engaged 
in  like  lines  of  business  as  to  place  addition- 
al burdens  on  one,  which  place  him,  to  that 
extent,  at  a  disadvantage,  as  compared  with 
the  others?  It  is  not  disputed  that  the 
legislative  department  has  the  right  to  se- 
lect what  occupations  shall  bear  a  license 
tax  and  what  ones  shall  not,  and  it  must  be 
left  to  its  discretion  as  to  what  is  equal  and 
right  in  that  matter;  and  it  is  also  admit- 
ted, as  before  stated,  that,  by  reason  of  the 
fact  that  this  is  not,  strictly  speaking,  a 
tax  on  property,  it  does  not  come  within 
the  letter  of  the  constitutional  provision 
which  requires  that  "all  taxes  levied  on 
property  in  this  state  shall  be  assessed  in 
exact  proportion  to  the  value  of  such  prop- 
erty" (Const,  art.  11,  §  1);  and,  while  it 
may  be  said  that  this  constitutional  pro- 
vision indicates  a  general  purpose  in  the 
Constitution  to  provide  absolute  uniformity 
in  matters  of  taxation,  and  to  that  extent 
may  be  looked  to  in  construing  other  provi- 
sions, yet  without  the  aid  of  other  provi- 
sions and  principles  of  law  it  is  not  control- 
ling in  this  case.  In  commenting  on  this 
constitutional  provision  this  court  has  said: 
"So  long  as  the  burden  falls  with  equal 
weight  upon  every  member  of  a  given  class, 
natural  and  artificial  .  .  .  alike,  it  is 
difficult  to  formulate  an  argument  that 
such  levy  violates  any  provision  of  our  own 
or  of  the  Federal  Constitution."  Quartle- 
baum  v.  State,  79  Ala.  4.  And  in  another 
case,  in  which  it  was  decided  that  this  and 
another  similar  provision  did  not  apply  to 
a  privilege  tax  required  of  corporations, 
Brickell,  Ch.  J.,  said:  "We  may  concede 
that,  when  a  tax  is  imposed  on  avocations 
or  privileges,  or  on  the  franchises  of  corpo- 
rations, it  must  be  equal  and  uniform. 
The  equality  and  uniformity  consist  in  tho 
imposition  of  the  like  tax  upon  all  who  en- 
gage in  the  avocation,  or  who  may  exer- 
cise the  privilege  taxed."  Phoenix  Carpet 
Co.  v.  State,  118  Ala.  151,  152,  72  Am.  St. 
Rep.  143,  22  So.  628.  As  a  constitutional 
warrant  for  this  expression  of  the  chief 
justice,  our  Constitution  provides  that 
among  the  inalienable  rights  of  every  citi- 
zen "are  life,  liberty,  and  the  pursuit  of 
happiness"  <Ala.  Const,  art.  1,  §  1)  ;  also, 
that  the  sole  object  and  only  legitimate  end 
of  government  is  to  protect  the  citizen  in  the 
enjoyment  of  life, -liberty,  and  property,  and 
when  the  government  assumes  other  func- 
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tions,  it  is  usurpation  and  oppression" 
(Ala.  Const,  art.  1,  §  37) ;  while  the  14th 
Amendment  to  the  Constitution  of  the  Unit- 
ed States  prohibits  a  state  from  making  or 
enforcing  "any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens,"  etc. 
The  Supreme  Court  of  the  United  States 
has  declared  that  "the  legislature  may  not, 
under  the  guise  of  protecting  the  public  in- 
terests, arbitrarily  interfere  with  private 
business,  or  impose  unusual  and  unneces- 
sary restrictions  upon  lawful  occupations." 
Latoton  v.  Steele,  152  U.  S.  137,  38  L.  ed. 
388,  14  Sup.  Ct.  Rep.  499.  While  perfect 
equality  in  taxation  of  any  kind  is  unattain- 
able, yet  "when,  for  any  reason,  it  becomes 
discriminative  between  individuals  of  the 
class  taxed,  and  selects  some  for  an  excep- 
tional burden,  the  tax  is  deprived  of  the 
necessary  element  of  legal  equality,  and  be- 
comes inadmissible."  Cooley,  Taxn.  2d  ed. 
p.  169;  Id.  3d  ed.  pp.  259,  260.  In  a  case 
in  Kentucky,  where  the  statute  required 
druggists  to  pay  a  license  fee  of  $50  for  re- 
tailing liquors  in  addition  to  the  regular 
druggist's  license,  the  supreme  court,  while 
holding  that,  as  a  police  measure,  the  sub- 
ject being  spirituous  liquors,  the  license 
could  be  sustained,  yet  as  a  revenue  meas- 
ure it  would  be  unlawful  "to  single  out 
.  .  .  any  particular  commodity,  .  .  . 
or  encumber  with  a  specific  tax  any  part 
.  .  .  of  the  druggist's  trade  properly  em- 
braced in  the  conduct  of  his  business  as  a 
whole.  .  .  .  The  legislature,  after  tax- 
ing the  whole,  cannot  again  tax  the  parts. 
.  .  .  This  would  be  such  an  arbitrary 
method  of  taxation  as  to  be  in  violation  of 
the  Bill  of  Rights."  Com.  v.  Fowler,  96 
Ky.  166,  170,  33  L.  R.  A.  839,  28  S.  W.  786. 
"A  city  cannot  divide  a  single  taxable  priv- 
ilege, a"nd  require  a  separate  license  for 
ea<ih  of  the  elements."  2  Cooley,  Taxn.  3d 
ed.  p.  1103,  and  note  1;  Ex  parte  Sims,  40 
Fla.  432,  25  So.  280;  Canova  v.  Williams, 
41  Fla.  509,  27  So.  30.  The  effort  to  fix  a 
discriminative  license  tax  on  department 
stores  is  declared  by  the  supreme  court  of 
Missouri  to  be  a  violation  of  the  Bill  of 
Rights.  State  ex  rel.  Wyatt  v.  Ashbrook, 
154  Mo.  375,  48  L.  R.  A.  265,  77  Am.  St. 
Rep.  765,  776,  777,  55  S.  W.  627.  See,  also, 
Chicago  v.  Netcher,  183  111.  104,  48  L.  R.  A. 
261,  75  Am.  St.  Rep.  93,  55  N.  E.  707. 

The  liberty  which  is  so  sedulously  guard- 
ed by  the  Constitutions  of  the  United  States 
and  of  this  and  other  states  comprehends 
more  than  the  mere  freedom  from  personal 
restraint.  It  includes  the  right  to  pursue 
any  useful  and  harmless  occupation,  and  to 
conduct  the  business  in  the  citizens'  own 
way,  without  being  discriminated  against 
either  by   being  prohibited   from   engaging 
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in  it,  or  by  being  burdened  with  discrimin- 
ative taxation.  If  it  be  allowed  that  an 
additional  burden  may  be  placed  upon  a 
merchant  who  chooses  to  advertise  his  busi- 
ness by  offering  a  small  gratuity  to  custom- 
ers in  the  shape  of  these  trading  stamps, 
it  would  be  equally  lawful  to  place  an  ex- 
tra burden  on  one  who  advertises  his  busi- 
ness in  the  papers,  or  one  who  offers,  out  of 
his  own  stock,  a  certain  gratuity  to  every- 
one purchasing  goods  to  a  certain  amount, 
or  one  who  erects  a  handsome  sign  in  front 
of  his  store,  etc.  So  long  as  his  manner  of 
conducting  his  business  does  not  offend  pub- 
lic morals,  and  work  an  injury  to  the  pub- 
lic, it  is  his  constitutional  right  to  pursue, 
on  terms  equal  to  that  allowed  to  others 
in  like  business,  even  though  his  methods 
may  have  a  tendency  to  draw  trade  to  him, 
to  the  detriment  of  competitors.  Young  v. 
Com.  101  Va.  853,  45  S.  E.  327;  State  v. 
Dalton,  22  R.  I.  77,  48  L.  R.  A.  775,  84  Am. 
St.  Rep.  818,  46  Atl.  234;  People  em  rel. 
Madden  v.  Dycker,  72  App.  Div.  308,  76  N. 
Y.  Supp.  Ill;  People  v.  Oillson,  109  N.  Y. 
389,  4  Am.  St.  Rep.  465,  17  N.  E.  343;  Long 
v.  State,  74  Md.  565,  12  L.  R.  A.  425,  28 
Am.  St.  Rep.  208,  22  Atl.  4;  Em  parte  Mo- 
Kenna,  126  Cal.  429,  58  Pac.  916. 

The  only  cases,  so  far  as  we  have  been 
able  to  ascertain,  in  which  the  courts  take 
a  different  view  of  the  general  subject  of 
trading  stamps,  are  Lansburgh  v.  District 
of  Columbia,  11  App.  D.  C.  512,  which  was 
founded  on  a  statute  defining  what  a  "gift 
enterprise"  is  (and  the  court  suggested  that 
even  in  that  case  the  statute  would  not  be  op- 
erative in  cases  of  a  sale  of  some  lawful  arti- 
cle, accompanied  by  a  gift,  where  there 
was  no  chance,  and  the  gift  was  not  the  real 
object  of  the  purchase),  and  Fleetwood  v. 


Read,  21  Wash.  547,  47  L.  R.  A.  205,  58 
Pac  665,  which  is  not  supported  by  any  au- 
thority. In  the  case  now  under  considera- 
tion the  defendant,  with  other  merchants, 
paid  the  regular  license  tax  assessed  in  ac- 
cordance with  the  amount  of  stock  carried; 
and  the  ordinance  in  question  required  of 
any  merchant  who  issued  trading  stamps 
an  additional  license  of  $100,  without  re- 
gard to  the  amount  of  stock  carried;  and 
it  also  made  him  liable  to  a  fine  of  $100  for 
each  stamp  issued  without  license.  It  will 
be  noticed  that  this  license  was,  not  for 
engaging  in  any  business,  but  for  the  man- 
ner in' which  he  chose  to  conduct  the  bus- 
iness already  licensed.  This  is  such  a  pal- 
pable attempt,  under  the  guise  of  a  license 
tax,  to  fix  a  penalty  on  the  merchant  for 
conducting  his  business  in  a  certain  way, 
that,  under  the  authorities  heretofore  cited, 
we  hold  it  to  be  unconstitutional  and  void. 
Our  own  court  has  decided  that  the  trading 
stamp  business  is  not  a  gift  enterprise  or 
lottery.  State  v.  Shugart,  138  Ala.  86,  100 
Am.  St.  Rep.  17,  35  So.  28. 

As  to  the  powers  granted  by  the  city 
charter  of  Montgomery,  we  have  not  deemed 
it  necessary  to  go  into  an  exhaustive  discus- 
sion, although  it  lies  upon  the  surface  that 
said  charter  itself  provides  "that  but  one 
license  shall  be  collected  or  required  of  any 
person,  firm,  or  corporation,  or  for  any  par- 
ticular trade,  occupation,  business,  or  pro- 
fession using  but  one  place  of  business  in 
carrying  on  such  business,  trade,  occupation, 
or  profession.  Acts  1894,  1895,  §  10, 
p.   635. 

The  judgment  of  the  court  is  affirmed. 

MoClellan,  Ch.  J.,  and  Tyson  and  An- 
derson, JJ.,  concur. 


ARKANSAS  SUPREME  COURT. 


Arnold  S.  BREZEWITZ,  by  Next  Friend, 
Appt., 
v. 
ST.  LOUIS,  IRON  MOUNTAIN,  &  SOUTH- 
ERN RAILWAY  COMPANY. 


(. 


.Ark.. 


.) 


1.  An  undertaking-   by    a    ticket  ajrent, 
receiving:    money    to    pay    the 
of    a    third    person    from  a 


Note. — As  to  liability  of  initial  carrier,  sell- 
ing ticket  over  connecting  road,  for  refusal  of 
connecting  road  to  honor  ticket,  see,  in  this 
series,  Chicago  «  A.  R.  Co.  v.  Mulford,  35  L.  R. 
A.  599. 

As  to  Initial  carrier's  liability  for  connecting 
carrier  making  passenger  travel  second  class, 
see  Harris  v.  Howe,  5  L.  R.  A.  777. 
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point  on  another  road  to  the  point  where 
the  money  is  received,  that  he  will  instruct 
the  initial  carrier  to  deliver  a  ticket  to  the 
intending  passenger,  will  not  render  his  em- 
ployer liable  for  delay  of  the  initial  carrier 
in  complying  with  the  instructions. 
2.  A  pasaenjrer  who,  without  protest, 
obeys  the  directions  of  a  porter  to 
ride  in  the  ■molcing*  car,  cannot  hold 
the  carrier  liable  for  the  discomfort  thereby 
caused  to  him,  although  his  ticket  entitles 
him  to  first-class  passage. 

(April  29,  1905.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Miller  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  breach  by  defendant  of 
its  carriage  contract.    Affirmed. 


1906. 
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Statement  by  MeOullooh,  J.: 

This  is  an  action  brought  in  the  circuit 
court  of  Miller  county  on  behalf  of  appel- 
lant, a  minor,  by  his  father,  as  next  friend, 
against  appellee  for  damages.  It  is  alleged 
in  the  complaint,  and  shown  by  proof,  that 
appellant  resided  at  Texarkana,  Arkansas, 
and  was  a  student  in  school  at  Annapolis, 
Maryland,  preparatory  to  entering  the  Unit- 
ed States  Naval  Academy.  After  failing  to 
pass  the  physical  examination  at  the  acad- 
emy, he  notified  his  father  at  Texarkana  of 
his  desire  to  return  home  immediately. 
This  was  on  September  8,  1898.  On  the 
same  day  his  father  applied  to  the  local 
ticket  agent  of  appellee  at  Texarkana,  and 
paid  to  him  the  price  of  a  first-class  ticket 
from  Annapolis  to  Texarkana,  and  the  latter 
agreed  to  telegraph  instructions  for  delivery 
of  the  ticket  to  appellant  at  Annapolis.  The 
ticket  agent  executed  and  delivered  to  appel- 
lant's father  a  written  receipt  for  the  sum 
so  paid  for  the  ticket,  reciting  that  the  sum 
paid  was  "for  one  first-class  ticket  to  be  fur- 
nished to  Arnold  Brezewitz  from  Annapolis, 
Md.,  to  Texarkana,  %Ark."  The  ticket  was 
not  delivered  to  appellant  until  September 
12th  or  13th,  about  6  o'clock  in  the  evening, 
too  late  for  him  to  get  a  train  out  that  day, 
and  he  left  Annapolis  the  next  day.  The 
ticket  was  over  the  Baltimore  &  Ohio  Rail- 
road from  Annapolis  to  St.  Louis,  and 
thence  over  appellee's  road  to  Texarkana. 
Appellant  testified  that  on  his  arrival  at  St. 
Louis,  where  he  changed  to  appellee's  train 
in  the  Union  station  at  that  place,  the  por- 
ter of  appellee's  train  directed  him  to  enter 
the  smoking  car,  in  which  he  rode  from  St. 
Louis  to  Texarkana ;  that  he  did  not  use  to- 
bacco, and  was  made  sick  from  the  continu- 
ous ride  in  the  atmosphere  laden  with  to- 
bacco smoke  and  other  foul  odors.  Dam- 
ages were  claimed  on  account  of  loss  of 
time  in  waiting  at  Annapolis  for  the  ticket 
and  the  physical  and  mental  pain  resulting 
from  the  enforced  ride  in  the  smoking  car. 
It  was  proved  by  appellee's  employees,  and 
not  disputed,  that,  immediately  upon  mak- 
ing the  agreement  with  appellant's  father  to 
deliver  the  ticket  to  his  son,  the  ticket  agent, 
by  telegraphic  message  sent  to  appellee's 
general  passenger  agent  at  St.  Louis,  and 
thence  transmitted  to  the  ticket  agent  of  the 
Baltimore  &  Ohio  Railroad  Company  at  An- 
napolis, caused  a  ticket  to  be  delivered  to 
appellant.  The  message  was  received  by  the 
general  passenger  agent  of  appellee  at  St. 
Louis 'on  September  8th,  and  on  the  same 
day  he  sent  the  following  telegraphic  mes- 
sage to  the  manager  of  passenger  traffic  at 
Baltimore,  Maryland,  of  the  Baltimore  & 
Ohio  Railroad  Company,  viz.:  "Please  fur- 
nish Arnold  S.  Brezewitz,  care  of  R.  L. 
Wernz,  one  first-class  limited  ticket,  An- 
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napolis  to  Texarkana,  Tex.,  via  your  line 

B.  &  O.  S.  W.  and  out  line.  Rush  delivery. 
Advise  description  of  ticket.  Will  send 
prepaid  order  for  $30.85  to  cover."  The 
message  was  received  at  7.09  p.  if.  on  Sep- 
tember 8th,  and  at  9  a.  m.  the  next  day  a 
message  was  sent  by  the  last-named  official 
to  the  local  agent  of  the  latter  company  at 
Annapolis,  directing  him  to  deliver  the 
ticket  to  appellant.  On  the  trial  the  court 
gave  all  the  instructions  asked  by  each 
party.  A  verdict  was  returned  by  the  jury 
in  favor  of  the  defendant,  judgment  was 
entered  accordingly,  and  the  plaintiff  ap- 
pealed from  the  decision  of  the  court  over- 
ruling his  motion  for  a  new  trial. 

Mr.  Osoar  D.  Soott,  for  appellant: 

It  was  the  duty  of  plaintiff  to  obey  the  in- 
structions given  by  the  porter,  who  had 
been  placed  by  the  defendant  at  the  car  steps 
with  authority  to  direct  passengers  what 
coach  to  occupy. 

The  setting  apart  of  a  car  for  the  ex- 
clusive use  of  ladies  and  gentlemen  accom- 
panied by  ladies  has  been  frequently  held 
reasonable  by  the  courts. 

Chicago  d  N.  W.  R.  Co.  v.  Williams,  55 
111.  185,  8  Am.  Rep.  641 ;  Peck  v.  New  York 

C.  d  H.  R.  R.  Co.  70  N.  Y.  587;  Bass  v. 
Chicago  d  N.  W.  R.  Co.  36  Wis.  450,  17  Am. 
Rep.  495. 

Messrs.  B.  S.  Johnson  and  J.  E.  Wil- 
liams, for  appellee: 

The  facts  did  not  justify  any  assumption 
of  an  agreement  to  sell  and  deliver  to  the 
plaintiff  a  ticket  from  another  point,  off  its 
line,  to  a  point  on  its  line.  The  agent  would 
clearly  have  acted  beyond  the  scope  of  his 
authority  to  make  any  such  contract. 

St.  Louis,  I.  M.  d  8.  R.  Co.  v.  Bennett,  53 
Ark.  208,  22  Am.  St.  Rep.  187,  13  S.  W.  742. 

There  is  not  a  line,  or  word,  or  syllable 
of  proof  in  this  case  to  indicate  any  degree 
of  damage  or  injury  whatever  by  reason  of 
this  delay.  Plaintiff  could  not,  under  the 
state  of  facts  in  this  case,  be  entitled  to  any- 
thing but  nominal  damages. 

Buckner  v.  Pacific  d  O.  E.  R.  Co.  53  Ark. 
18,  13  S.  W.  332;  Glasscock  v.  Rosengrant, 
55  Ark.  376,  18  S.  W.  379;  Bunch  v.  Potts, 
57  Ark.  264,  21  S.  W.  437;  De  Tampert  v. 
Johnson,  54  Ark.  166,  15  S.  W.  363. 

Carriers  of  passengers  are  not  bound  to 
assume  the  care  of  either  the  sick  or  the 
disabled,  or  even  of  children,  unless  their 
attention  is  specifically  called  to  the  dis- 
ability. 

A  carrier  would  not  be  bound  to  antici- 
pate or  know  that  a  certain  course  of  con- 
duct upon  its  part  would  likely  cause  injury 
by  reason  of  the  previous  sickness  or  deli- 
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cate  constitution  of  a  passenger,  even  when 
known. 

Spade  v.  Lynn  d  B.  R.  Co.  172  Mass.  488, 
43  L.  R.  A.  832,  70  Am.  St.  Rep.  298,  52  N. 
E.  747;  St.  Louis,  I.  M.  d  8.  R.  Co.  v.  Rex- 
road,  59  Ark.  180,  26  S.  W.  1037. 

Some  act  of  negligence  must  be  proved 
against  defendant. 

George  v.  St.  Louis,  I.  M.  d  8.  R.  Co.  34 
Ark.  613;  St.  Louis,  I.  M.  d  8.  R.  Co.  v. 
Hecht,  38  Ark.  358;  8t.  Louis,  A.  d  T.  R. 
Co.  v.  Neel,  56  Ark.  279,  19  S.  W.  963;  8 
Am  &  Eng.  Enc.  Law,  2d  ed.  p.  605. 

MoCullooh,  J.,  delivered  the  opinion  of 
the  court: 

Appellant  claims  that  appellee  fell  short 
in  its  duty  to  him  in  two  respects,  and  is 
liable  in  damages  therefor,  viz.,  in  failing  to 
cause  the  ticket  to  be  delivered  to  him  at 
Annapolis  in  due  season,  and  in  directing 
him  to  the  wrong  car  at  St.  Louis.  The  first 
question  was  submitted  to  the  jury  by  the 
court  upon  instructions  that,  if  appellee's 
agents,  with  reasonable  promptness,  trans- 
mitted the  order  to  the  Baltimore  &  Ohio 
Railroad  Company  for  delivery  of  the  ticket 
to  appellant,  that  was  sufficient  compliance 
with  its  contract,  and  that  appellee  was  not 
responsible  for  the  failure  of  the  latter  com- 
pany to  promptly  deliver  the  ticket.  We 
think  that  instruction  was  correct.  Conced- 
ing that  it  was  within  the  scope  of  the  au- 
thority of  appellee's  local  ticket  agent  at 
Texarkana  to  execute  the  contract  in  ques- 
tion, it  was,  in  effect,  only  an  agreement  to 
transmit  the  order  for  the  ticket  to  the 
initial  carrier.  It  did  not  amount  to  an  un- 
dertaking that  the  seller  of  the  ticket  would 
deliver  it  to  appellant.  It  is  not  contend- 
ed that  appellee  assumed  to  carry  passengers 
from  Annapolis  to  Texarkana.  The  ticket 
was  to  be  furnished  by  another  carrier,  over 
whose  line  appellant  was  to  travel  to  St. 
Louis,  where  appellee's  line  terminated ;  and 
under  the  agreement  the  first  carrier  cannot 
be  treated  as  the  agent  of  appellee  for  the 
purpose  of  delivering  the  ticket.  All  that 
the  parties  could  have  had  in  contemplation 
at  the  time  of  the  agreement  was  that  ap- 
pellee's agent  should  transmit  to  the  initial 


carrier  at  Annapolis  instructions  to  deliver 
the  ticket  to  appellant.  This  they  did  with 
reasonable  promptness,  and  appellee  cannot 
be  held  responsible  for  delay  of  the  other 
carrier  in  delivering  the  ticket  after  receipt 
of  the  instructions. 

Appellant  testified  as  follows:  "When  I 
arrived  at  St.  Louis,  preparatory  to  depart- 
ing south  for  this  place,  I  went  through  the 
gate,  and  tried  to  get  on  the  chair  car  next 
to  the  sleeper,  and  the  porter  said  'Go  to  the 
forward  car,  next  to  the  baggage  car.'  The 
porter  saw  my  ticket.  I  obeyed  orders,  and 
went  to  the  smoker,  the  one  next  to  the  bag- 
gage car,  the  one  he  directed  me  to,  and 
rode  in  it  to  Texarkana.  At  that  time  I  did 
not  use  tobacco.  The  effect  of  being  in  a 
place  where  it  was  used  was  sickening,  made 
me  sick  at  the  stomach.  It  was  in  obedi- 
ence to  orders  that  I  went  there  and  rode  to 
Texarkana  in  it.  There  was  smoking  in 
there  all  the  way.  ...  I  did  not  say 
anything  to  the  conductor  or  brakeman 
about  wanting  to  go  into  the  other  car,  and 
made  no  complaint.  I  did  not  get  off  the 
train  at  any  point."  According  to  his  own 
statement,  he  voluntarily  submitted  to  the 
discomforts  of  the  smoking  car  without  ob- 
jection or  complaint,  and  cannot,  therefore, 
claim  damages  therefor.  He  was  not  justi- 
fied in  accepting  the  direction  given  him  by 
the  train  porter  at  the  station  to  the  car 
which  he  should  enter  as  a  command  to  re- 
main therein  throughout  his  journey.  The 
train  was  in  charge  of  the  conductor,  and 
when  appellant  found  that  the  car  to  which 
he  had  been  assigned  by  the  porter  was  un- 
comfortable, and  not  such  accommodation  as 
he  was  entitled  to  on  his  ticket,  he  should 
have  appealed  to  the  conductor  for  more 
comfortable  quarters.  Failing  to  do  so,  he 
is  deemed  to  have  voluntarily  accepted  the 
place  assigned  him  with  its  discomforts.  He 
had  reached  the  age  of  discretion,  and  can- 
not be  allowed  to  claim  damages  on  account 
of  a  situation  caused  by  a  mistake  of  the 
porter,  which  he  accepted,  and  gave  the  rail- 
road company,  through  its  proper  official  in 
charge  of  the  train,  no  opportunity  to  cor- 
rect. 
The  judgment  is  affirmed. 


CALIFORNIA    SUPREME    COURT. 


Amos  A.  TOWNE,  Respt., 
v. 
UNITED  ELECTRIC  GAS  &  POWER  COM- 
PANY, Appt. 

(146  Cal.  766.) 
1.  A  corporation  maintaining  poles  to 


Mupport  electric  wires  perform*  its 
duty  by  furnishing  pike  poles  for  handling 
such  poles,  of  the  ordinary  kind  and  In  good 
condition,  and  is  not  liable  for  an  lifjury  to 
an  employee  caused  by  the  use  of  a  pole  upon 
which  the  point  has  become  blunted  or  dull, 
so  that  It  can  no  longer  be  relied  upon  as  a 
brace  for  poles  which  are  being  taken  down. 


Note. — As  to  liability  for  injury  to  employee 
because  of  breaking  of  defective  rope  used  by 
fellow  servant,  where  new  rope  was  ready  for 
70  L.  R.  A. 


use,  see,  in  this  series,  McKInnon  v.  Norcross, 
3  L.  It.  A.  320. 
As  to  liability  for  injury  from  fall  of  sta- 
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2.  The  nearliirence  of  a  fellow  servant 
is  the  proximate  cause  of  injury  to 
a  lineman  In  the  employ  of  an  electric 
lighting  company  by  the  fall  of  a  pole,  which 
results  from  the  selection  by  each  employee, 
from  among  others,  and  the  attempted  use  of, 
a  pike  pole  as  a  brace,  the  point  of  which  has 
become  blunted  so  that  it  is  no  longer  fit  for 
the  use  to  which  he  puts  it.  ( 

(B fatty,  Ch.  J.,  and  Angellotti,  J.,  dissent.) 

(May  19,  1905.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Los  Angeles 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cochran,  Williams,  ft  Phil- 
lips and  Hnnsaker  ft  Britt,  for  appellant : 

The  findings  affirmatively  show  that  there 
was  no  negligence  on  the  part  of  defendant, 
— that  it  discharged  its  full  duty  to  plain- 
tiff by  furnishing  proper  pike  poles. 

Brymer  v.  Southern  P.  Co.  90  Cal.  496,  27 
Pac.  371;  Dolan  v.  Sierra  R.  Co.  135  Cal. 
435,  67  Pac.  686;  Corletti  v.  Southern  P.  Co. 
136  Cal.  642,  69  Pac  422. 

The  burden  of  showing  that  the  injury 
complained  of  was  caused,  and  proximately 
caused,  by  the  negligence  of  the  employer, 
was  on  the  plaintiff. 

Stevens  v.  San  Francisco  d  N.  P.  R.  Co. 
100  Cal.  554,  35  Pac.  165 ;  Vizelich  v.  South- 
ern P.  Co.  126  Cal.  587,  59  Pac.  129;  Tre- 
watha  v.  Buchanan  Gold  Min.  d  Mill.  Co.  96 
Cal.  494,  28  Pac.  571,  3UPac.  561;  Kevern 
v.  Providence  Gold  d  S.  Min.  Co.  70  Cal. 
392,  11  Pac.  740. 

The  fact  that  Bevans  was  a  foreman  is  of 
no  importance.  The  grade  of  employment 
of  the  culpable  employee  is  immaterial,  for 
the  law  of  this  state  recognizes  no  distinc- 
tion growing  out  of  grades  of  employment. 

Congrave  v.  Southern  P.  R.  Co.  88  Cal. 
360,  26  Pac.  175 ;  Daves  v.  Southern  P.  Co. 
98  Cal.  19,  35  Am.  St.  Rep.  133,  32  Pac. 
708;  Stephens  v.  Doe,  73  Cal.  26,  14  Pac. 
378;  McLean  v.  Blue  Point  Gravel  Min.  Co. 
51  Cal.  255;  Collier  v.  Steinhart,  51  Cal. 
116;  McDonald  v.  Haeeltine,  53  Cal.  35; 
Brown  v.  Central  P.  R.  Co.  72  Cal.  523,  14 
Pac.  138:  Fagundes  v.  Central  P.  R.  Co.  79 
Cal.  97,  3  L.  R.  A.  824,  21  Pac.  437. 


Whether  one  acts  as  a  fellow  servant,  or 
as  a  representative  of  the  employer,  under 
a  given  state  of  facts,  is  a  question  of  law 
for  the  court. 

Donnelly  v.  San  Francisco  Bridge  Co.  117 
Cal.  417,  49  Pac.  559;  Gallon  v.  Bull,  113 
Cal.  593,  45  Pac.  1017. 

If  the  promoting  cause  of  the  injury  is 
the  negligence  of  a  fellow  servant,  no  re- 
covery can  be  had. 

Kevern  v.  Providence  Gold  d  S.  Min.  Co. 
70  Cal.  392,  11  Pac.  740;  Trevoatha  v.  Bu- 
chanan Gold  Min.  d  Mill.  Co.  96  Cal.  494 
28  Pac.  571,  31  Pac.  561 ;  Vizelich  v.  South- 
ern P.  Co.  126  Cal.  587,  59  Pac.  129. 

Defendant  furnished  its  employees  with 
the  proper  and  customary  tools  and  instru- 
mentalities for  doing  the  work  in  which 
they  were  engaged.  Having  done  this,  any 
carelessness  in  the  use  of  such  tools  by 
plaintiff  or  his  fellow  workmen,  including 
Bevans,  the  foreman  of  the  gang,  was  the 
negligence  of  plaintiff's  fellow  servants,  for 
which  defendant  is  not  answerable. 

Civil  Code,  §  1970;  Kerrigan  v.  Market 
Street  R.  Co.  138  Cal.  506,  71  Pac.  621; 
Stevens  v.  San  Francisco  d  N.  P.  R.  Co.  100 
Cal.  554,  35  Pac.  165;  Mann  v.  0' Sullivan, 
126  Cal.  61,  77  Am.  St.  Rep.  149,  58  Pac. 
375;  Donnelly  v.  San  Francisco  Bridge  Co. 
117  Cal.  417,  49  Pac.  559;  Noyes  v.  Wood, 
102  Cal.  389,  36  Pac.  766;  Daves  v.  South- 
ern P.  Co.  98  Cal.  19,  35  Am.  St.  Rep.  133, 
32  Pac.  708;  Callan  v.  Bull,  113  Cal.  593, 
45  Pac.  1017;  Burns  v.  Sennett,  99  Cal. 
363,  33  Pac.  916 ;  Moody  v.  Hamilton  Mfg. 
Co.  159  Mass.  70,  38  Am.  St.  Rep.  396,  34 
N.  E.  185;  Killea  v.  Faxon,  125  Mass.  485; 
Cullen  v.  Norton,  126  N.  Y.  6,  26  N.  E.  905; 
Amburg  v.  International  Paper  Co.  97  Me. 
327.  54  Atl.  765;  McGee  v.  Boston  Cordage 
Co.  139  Mass.  445,  1  X.  E.  745;  Ling  v.  St. 
Paul  M.  d  M.  R.  Co.  50  Minn.  160*  52  N. 
W.  378;  Carroll  v.  Western  U.  Teleg.  Co. 
160  Mass.  152,  35  N.  E.  456;  Rawley  v. 
Colliau,  90  Mich.  31,  51  N.  W.  350;  Hef- 
feren  v.  Northern  P.  R.  Co.  45  Minn.  471, 
48  N.  W.  1,  526;  Prescott  v.  Ball  Engine  Co. 
176  Pa.  459,  53  Am.  St.  Rep.  683,  35  Atl. 
224;  Kehoe  v.  Allen,  92  Mich.  464,  31  Am. 
St.  Rep.  608,  52  N.  W.  740;  Thyng  v. 
Fitchburg  R.  Co.  156  Mass.  13,  32  Am.  St. 
Rep.  425,  30  N.  E.  169;  Minneapolis  v.  Lun- 
din,  7  C.  C.  A.  344,  19  U.  S.  App.  245,  58 
Fed.  525. 


glng  because  of  use  therein  of  defective  timber 
selected  by  fellow  servant,  where  there  was  a 
sufficient  supply  of  sound  timber,  see  Farrell 
v.  Eastern  Machinery  Co.  68  L.  R.  A.  239. 

As  to  liability  for  Injury  from  fellow 
servant's  failure  to  use  fender  provided  by 
master  to  aid  in  docking  vessel,  see  Kelly  v. 
New  Haven  S.  B.  Co.  57  L.  R.  A.  494. 

As  to  failure  of  fellow  servant  to  cover  pit 
of  scalding  water  where  planks  for  this  purpose 
70  L.  R.  A. 


had  been  furnished   by   master,  see   Sofleld   v. 
Guggenheim  Smelting  Co.  50  L.  R.  A.  417. 

As  to  combined  negligence  of  master  and  fel- 
low servant  generally,  see  cases  in  note  to  Hunn 
v.  Michigan  C.  R.  Co.  7  L.  R.  A.  503 ;  Pullman's 
Palace  Car  Co.  v.  Laack,  18  L.  R.  A.  215; 
Sroufe  v.  Moran  Bros.  Co.  58  L.  R.  A.  313 ; 
Loveless  v.  Standard  Gold  Min.  Co.  59  L.  R.  A. 
596 :  and  Howe  v.  Northern  P.  R.  Co.  60  L.  R. 
A.  949. 
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California    Supreme    Court. 


May, 


The  discarding  of  pike  poles  when  they 
became  dull  from  use,  and  their  sharpening, 
were  mere  matters  of  detail  devolving  upon 
the  employees,  and  not  personal  duties  of  de- 
fendant. The  dullness  of  this  pike  pole  did 
not  render  it  defective  in  any  legal  sense. 

Helling  v.  Schindler,  145  Cal.  303,  78  Pac. 
710;  Noyes  v.  Wood,  102  Cal.  389,  36  Pac. 
766;  Gallon  v.  Bull,  113  Cal.  503,  45  Pac. 
1017;  Burns  v.  Bennett,  99  Cal.  363,  33  Pac. 
916;  Amburg  v.  International  Paper  Co.  97 
Me.  327,  54  Atl.  765;  McOee  v.  Boston  Cord- 
age Co.  139  Mass.  445,  1  N.  E.  745;  Ling 
v.  St.  Paul,  M.  d  M.  R.  Co.  50  Minn.  160,  52 
N.  W.  378;  Carroll  v.  Western  U.  Teleg. 
Co.  160  Mass.  152,  35  N.  E.  456;  Webber  v. 
Piper,  109  N.  Y.  496,  17  N.  E.  216;  Cregan 
v.  Marston,  126  N.  Y.  568,  22  Am.  St.  Rep. 
854,  27  N.  E.  952;  Georgia  P.  R.  Co.  v. 
Brooks,  84  Ala.  138,  4  So.  289;  Jenney 
Electric  Light  d  P.  Co.  v.  Murphy,  115  Ind. 
666,  18  N.  E.  30;  Georgia  R.  d  Bkg.  Co.  v. 
Nelms,  83  Ga.  70,  20  Am.  St.  Rep.  308,  9 
S.  E.  1049;  Marsh  v.  Chickering,  101  N.  Y. 
396,  5  N.  E.  56;  Clements  v.  Alabama  G.  8. 
R.  Co.  127  Ala.  166,  28  So.  643;  Robinson 
v.  George  P.  Blake  Mfg.  Co.  143  Mass.  528, 
10  N.  E.  314;  Moran  v.  Munson  8.  8.  Line, 
82  App.  Div.  489,  81  N.  Y.  Supp.  612 ;  Gar- 
nett  v.  Phoenix  Bridge  Co.  98  Fed.  192. 

Where  the  danger  or  defect  is  open  equal- 
ly to  the  observation  of  the  master  and  the 
servant,  both  are  on  common  ground,  and 
the  master  is  not  liable  for  resulting  in- 
juries. 

Malone  v.  Hawley,  46  Cal.  409;  McGlynn 
v.  Brodie,  31  Cal.  377;  Corletti  v.  Southern 
P.  Co.  136  Cal.  642,  69  Pac.  422;  Kansas 
City  Southern  R.  Co.  v.  Billingslea,  54  C.  C. 
A.  109,  116  Fed.  335;  Krimmel  v.  Edison 
Illuminating  Co.  130  Mich.  613,  90  N.  W. 
336;  Roberts  v.  Missouri  d  K.  Teleph.  Co. 
166  Mo.  370,  66  S.  W.  155;  Texas  d  P.  R. 
Co.  v.  Bradford,  66  Tex.  732,  59  Am.  Rep. 
739,  2  S.  W.  695;  Conway  v.  Furst,  57  N. 
J.  L.  645,  32  Atl.  380;  Burlington  d  C.  R. 
Co.  v.  Liehe,  17  Colo.  280,  29  Pac.  175; 
Bedford  Belt  R.  Co.  v.  Brown,  142  Ind.  659, 
42  N.  E.  359;  Perigo  v.  Chicago,  R.  I.  d  P. 
R.  Go.  52  Iowa,  276,  3  N.  W.  43;  Marsh  v. 
Chickering,  101  N.  Y.  396,  5  N.  E.  56. 

Messrs.  Waters  ft  Wylie,  for  respond- 
ent: 

The  findings  do  not  show  that  the  defend- 
ant furnished  "proper  pike  poles,"  but,  on 
the  contrary,  that  the  pike  pole  furnished 
by  defendant  and  used  by  a  fellow  servant 
was  "unfit  for  use." 

All  the  findings  must  be  construed  to- 
gether. 

Polack  v.  McGrath,  38  Cal.  669;  Alham- 
bra  Addition  Water  Co.  v.  Richardson,  72 
Cal.  604,  14  Pac.  379;  Mott  v.  Ewing,  90 
70  L.  R.  A. 


Cal.  235,  27  Pac.  194 ;  Breeze  v.  Brooks,  97 
Cal.  77,  22  L.  R.  A.  256,  31  Pac.  742. 

The  burden  of  proof  was  upon  the  defend- 
ant because  the  facts  were  peculiarly  within 
il  *  knowledge. 

1  Greenl.  Ev.  Ill;  Great  Western  R.  Co. 
v.  Bacon,  30  111.  347,  83  Am.  Dec.  200;  Peo- 
ple v.  Nedrow,  16  111.  App.  192;  Schlesing- 
er  v.  Ilexter,  2  Jones  &  S.  499. 

It  is  part  of  defendant's  affirmative  de- 
fense. 

May  v.  Hanson,  5  Cal.  366,  63  Am.  Dec. 
135;  Finn  v.  Vallejo  Street  Wharf  Co.  7 
Cal.  255;  Washington  d  G.  R.  Co.  v.  Glad- 
mon,  15  Wall.  401,  21  L.  ed.  114;  Indian- 
apolis d  St.  L.  R.  Co.  v.  Horst,  93  U.  S.  296, 
23  L.  ed.  900;  Schneider  v.  Market  Street 
R.  Co.  134  Cal.  487,  66  Pac.  734. 

When  Bevans  made  an  examination  of  the 
pike  poles,  and  failed  to  perform  his  duty 
by  "seeing  that  the  same  were  kept  in  re- 
pair," he  was  a  vice  principal,  and  not  a 
fellow  servant. 

Higgins  v.  Williams,  114  Cal.  182,  45  Pac. 
1041 ;  Daves  v.  Southern  P.  Co.  98  Cal.  24, 
35  Am.  St.  Rep.  133,  32  Pac.  708;  Elledge 
v.  National  City  d  0.  R.  Co.  100  Cal.  282, 
38  Am.  St.  Rep.  290,  34  Pac.  720;  Nixon  y. 
Selby  Smelting  d  Lead  Co.  102  Cal.  458,  36 
Pac.  803;  Mullin  v.  California  Horseshoe- 
Co.  105  Cal.  77,  38  Pac.  535. 

It  is  the  duty  of  the  master  "to  furnish- 
suitable  machinery  and  appliances  by  which 
the  service  is  to  be  performed,  and  to  keep 
them  in  repair  and  order." 

Daves  v.  Southern  P.  Co.  98  Cal.  24,  35 
Am.  St.  Rep.  133,  32  Pac.  708;  Nixon  v. 
Selby  Smelting  d  Lead  Co.  102  Cal.  464,  36 
Pac.  803;  Higgins  v.  Williams,  114  Cal.  181, 
45  Pac.  1041. 

There  is  no  evidence  that  there  was  any 
difference  in  the  sharpness  of  the  pike  poles, 
and  if  there  was,  in  fact,  a  difference  in  the 
degree  of  sharpness,  there  was  no  evidence 
that  Saunders,  or  anyone  else,  knew  of  it. 
or  that  the  difference  was  so  marked  that 
one  would  be  presumed  to  know  of  it. 
Saunders  had  a  right  to  rely  on  the  pike 
pole  as  being  all  right. 

Higgins  v.  Williams,  114  Cal.  183,  45  Pac. 
1041 ;  Magee  v.  North  Pacific  Coast  R.  Co. 
78  Cal.  437,  12  Am.  St  Rep.  69,  21  Pac. 
114;  Starr  v.  Kreuzberger,  129  Cal.  129,  7(> 
Am.  St.  Rep.  92,  61  Pac.  787;  Silveira  v. 
Iversen,  128  Cal.  192,  60  Pac  687. 

It  is  the  master's  duty  to  inspect  appli- 
ances, and  keep  them  in  repair. 

Magee  v.  North  Pacific,  Coast  R.  Co.  78- 
Cal.  437,  12  Am.  St.  Rep.  69,  21  Pac  114; 
Silveira  v.  Iversen,  128  Cal.  193,  60  Pac. 
687. 

Cooper,  C,  filed  the  following  opinion : 
Plaintiff  recovered  judgment   for   $2,500, 
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damages  alleged  to  have  been  sustained  by 
reason  of  the  negligence  of  defendant  while 
in  its  employ  as  a  lineman.  Defendant  has 
appealed  from  the  judgment  and  the  order 
denying  its  motion  for  a  new  trial.  The  con- 
trolling question  here  is  as  to  whether  or 
not  the  injury  was  proximately  caused  by 
defendant's  negligence. 

The  *  facts  as  shown  by  the  findings  are 
substantially  as  follows :  At  the  time  of  the 
injury  plaintiff  was,  and  for  several  months 
had  been,  in  the  employ  of  defendant  in  its 
construction    and    repair    department  as  a 
lineman.    He  was  one  of  a  gang  of  four  men 
under  the  superintendency  of  one  Bevana, 
who  had  directed  the  men  to  strip  the  wires 
from  and  remove  certain  electric  light  poles, 
situated   in   the   streets   of   Santa  Monica, 
which  by  reason  of  their  long  use  were  be- 
lieved to  be  decayed  and  unsafe.    Plaintiff 
knew  the  character  of  the  work  required  of 
him,  the  dangers  attending  it,  and  the  fel- 
low servants  employed  to  assist  him.     It  is 
not  claimed  that  defendant  was  negligent  in 
the  selection  of  the  fellow  servants.    The 
men  were  furnished,  among  other  appliances, 
with  two  or  three  pike  poles   (which  were 
about  10  or  12  feet  in  length,  about  2  inches 
in  diameter,  one  end  having  an  iron  ferrule 
on  it,  and  an  iron  pike  in  the  end,  about  1% 
inches  in  length)  to  be  used  in  bracing  the 
electric  light  poles  to  be  removed,  and  to 
keep  them  from  falling  while  the  man  en- 
gaged in  removing  the  wires  was  up  the 
pole  from  which  the  wires  were  being  re- 
moved.   .This  was  the  method  employed  to 
safeguard  the  pole  from  falling  and  to  pre- 
vent accidents,  all  of  which  plaintiff  knew. 
All  of  the  said  pike  poles  were  of  the  char- 
acter and  construction  usually  and  custom- 
arily used  for  such  purpose,  but  one  of  said 
poles  had  become  dull  at  the  point  and  unfit 
to  be  used  safely.    The  evidence  does  not 
show  that  any  of  the  other  pike  poles  had  be- 
come dull  or  out  of  repair,  nor  is  there  any 
evidence  showing  that  Bevans  or  any  of  the 
men  knew  that  the  pike  pole  was  dull ;   but 
the  condition  of  the   pole   could  have  been 
ascertained  by  an  examination  thereof.     On 
the  morning  of  the  accident,  plaintiff  was 
directed  by  Bevans  to  climb  and  clear  the 
wires  from  one  of  said  poles,  which  was  25 
feet  in  height.    Bevans  also  directed  one  of 
the  men  to  brace  the  electric  light  pole  with 
a  pike  pole  on  the  unprotected  side.     The 
man  took  from  the  pike  poles,  which  were 
then  and  there  on  the  ground  within  reach, 
the  pike  pole  which  had  become  dull  and 
worn  at  the  point,  and  forced  the  barbed 
portion  thereof  into  the  electric  light  pole, 
about  8  feet  from  the  ground,  and  rested  the 
other  end  of  the  pike  pole  upon  the  ground, 
for  the  purpose  of  forming  a  brace  and  hold- 
ing the  pole  in  place  after  the  wires  should 
70  L.  R.  A. 


be  removed  therefrom.  There  was  also  at- 
tached to  the  top  of  the  electric  light  pole  a 
rope,  the  other  end  of  which  was  held  on  the 
ground  by  one  of  the  gang  of  men,  for  the 
purpose  of  holding  the  electric  light  pole  in 
place  and  keeping  it  from  falling.  While  the 
electric  light  pole  was  thus  supported,  plain- 
tiff, pursuant  to  the  directions  of  Bevans, 
climbed  it  for  the  purpose  of  stripping  the 
wires.  While  plaintiff  was  at  the  top  of  the 
pole  after  he  had  stripped  the  electric  wires 
from  it,  it  fell,  and  caused  him  to  fall  to  the 
ground  and  receive  serious  injuries  by  reason 
thereof.  The  electric  light  pole  fell  because 
it  was  decayed  at  the  ground,  and  because 
the  pike  pole,  being  dull,  did  not  penetrate 
the  electric  light  pole  a  sufficient  depth  to 
hold,  but  broke  out  or  slipped,  thus  letting 
the  pole  fall  to  the  ground. 

The  court  found  that  the  injury  to  plain- 
tiff was  caused  by  reason  of  the  use  of  the 
pike  pole,  which  had  become  dull  at  the 
point,  and  was  not  caused  by  the  negligence 
of  a  fellow  servant.  The  burden  was  upon 
plaintiff  to  prove  his  allegation  that  the  in- 
jury was  caused  by  the  negligence  of  the  de- 
fendant. The  only  act  of  negligence  claimed 
is  that  the  defendant  allowed  the  pike 
pole  to  become  dull  or  blunt  at  the  point. 
If  the  defendant  was  guilty  of  negligence  or 
want  of  ordinary  care,  it  is  liable ;  otherwise 
not.  Negligence  is  the  breach  or  omission 
of  a  legal  duty.  Donovan  v.  Ferris,  128  CaL 
54,  79  Am.  St.  Rep.  25,  60  Pac.  519.  It  was 
the  duty  of  the  defendant  to  furnish  suit- 
able tools  and  appliances  to  plaintiff  and  his 
fellow  servants  for  the  work  which  they 
had  in  hand.  The  court  found  that  the  pike 
poles  furnished  "were  of  the  character  and 
construction  usually  and  customarily  used 
for  the  purpose  for  which  the  same  were  fur- 
nished." Therefore  there  was  no  negligence 
in  furnishing  tools  with  which  the  work  was 
done.  If  the  pike  pole  became  dull  by  rea- 
son of  use,  it  was  as  much  the  duty  of  the 
plaintiff  and  his  fellow  servants  as  it  was 
of  defendant  to  have  had  it  sharpened  and 
repaired,  provided  the  means  were  furnished 
by  defendant  with  which  such  repairing 
could  be  done.  It  is  the  duty  of  the  em- 
ployee to  use  ordinary  care  and  skill,  and  it 
certainly  is  the  duty  of  the  employee  to 
know  whether  the  tools  with  which  he  is 
working  have  become  dull,  or  in  need  of 
sharpening.  Having  eyes,  he  must  use 
them,  and,  being  informed,  he  must  act  upon 
the  information.  If  one  of  the  pike  poles 
furnished  by  the  defendant  had  had  the 
point  broken  off  by  the  plaintiff  and  his  fel- 
low servants  in  taking  down  the  very  first 
pole  they  came  to,  and  they  had  used  such 
pike  pole  with  the  broken  point  on  the  next 
electric  light  pole,  and  damage  had  been 
caused    thereby,    would    it    have   been    the 
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negligence  of  the  defendant?  Would  de- 
fendant have  to  have  one  man  employed  for 
the  special  purpose  of  watching  the  points  of 
each  pike  pole,  another  for  the  purpose  of 
watching  each  guy  rope,  and  another  for  the 
purpose  of  watching  the  steel  points  at- 
tached to  the  shoes  of  the  climber  of  the 
poles?  We  think  that  a  reasonably  prudent 
employer  would  have  performed  his  duty  by 
furnishing  proper  pike  poles,  and  that  a 
reasonably  prudent  employee  would  not  use 
a  pike  pole  after  the  point  had  become  dull 
and  blunt. 

In  the  case  of  Webber  v.  Piper,  109  N.  Y. 
496,  17  N.  E.  216,  where  the  injury  was 
caused  by  a  circular  saw,  dull  from  use,  the 
court  said:  "A  master  builder  might  fur- 
nish proper  tools  to  his  workmen,  but  it 
would  not  be  his  duty  to  sharpen  every  chisel 
as  it  became  dull,  or  set  every  saw  when 
that  need  arose." 

In  Cregan  v.  Marston,  126  N.  Y.  568,  22 
Am.  St.  Rep.  854,  27  N.  E.  952,  it  was  said 
to  be  the  duty  of  the  master  to  furnish  safe 
appliances,  and  "that  is  the  master's  right 
and  duty;  but  the  servant  who  uses  them 
can  and  should  keep  them  in  order  for  their 
proper  and  safe  daily  use,  when  furnished 
with  the  necessary  means  of  so  doing,  and 
when  perfectly  capable  of  correcting  the  de- 
fect." 

In  Bailey's  Personal  Injuries  Relating  to 
Master  &  Servant,  vol.  1,  §  259,  it  is  said: 
"The  general  rule  does  not  apply  to  defects 
arising  in  the  daily  use  of  an  appliance, 
which  are  not  of  a  permanent  character, 
and  do  not  require  the  help  of  skilful  me- 
chanics to  repair,  but  which  may  easily  be 
and  usually  are  repaired  by  the  workmen, 
and  to  repair  which  proper  and  suitable  ma- 
terials are  supplied." 

In  the  late  case  of  Helling  v.  Schindler, 
145  Cal.  303,  78  Pac.  710,  in  which  the  injury 
was  alleged  to  have  been  caused  by  the  rea- 
son of  the  dullness  of  the  knives  of  a  buzz 
planer,  the  cases  referred  to  above  were  cited 
with  approval  by  this  court,  and  it  was 
there  said:  "We  are  of  the  opinion  that  it 
is  clear  that  any  such  mere  dullness  of  the 
knives  in  the  planer  in  question,  produced 
by  the  ordinary  use  thereof,  as  might  be 
sufficiently  remedied  by  the  use  of  a  file  in 
the  hands  of  one  of  the  employees,  was  a  de- 
fect of  such  a  nature  that  the  employer 
could  not  }ye  held  responsible  therefor,  in 
the  absence  of  other  circumstances." 

It  was  the  duty  of  the  fellow  servant  using 
the  pike  pole  to  have  selected  and  used,  from 
"said  pike  poles  then  and  there  on  the 
ground,"  one  fit  and  proper  to  be  used.  In 
picking  up,  selecting,  and  using  the  dull 
pike  pole,  without  looking  at  the  point, 
when  others  were  within  reach,  the  fellow 
servant  by  his  negligence  caused  the  injury 
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to  plaintiff.  It  is  said  in  Shearman  & 
Redfield  on  Negligence,  5th  ed.  §  195:  "The 
master  performs  his  whole  duty  by  using  as 
much  care  in  furnishing  instrumentalities 
for  the  use  of  his  servants  as  a  man  of  or- 
dinary prudence,  in  the  same  line  of  busi- 
ness, acting  with  a  prudent  regard  to  his 
own  safety,  would  use  in  supplying  similar 
things  to  himself,  if  he  were  doing  the 
work.  He  is  not  in  fault  without  proof  of 
notice  of  the  defect,  nor  as  to  repairs  and  re- 
placements, until  he  has  had  a  reasonable 
time  after  actual  or  constructive  notice,  to 
perform  his  duty.  The  master  is  not  expect- 
ed to  stand  over  each  servant  every  moment, 
to  discover  instantly  a  defect  in  good,  ma- 
terials and  tools,  caused* by  their  careless 
use.  Nor  is  he  bound  to  keep  such  a  close 
watch  over  the  details  of  the  work  as  to 
enable  him  to  repair  every  deterioration  m 
instrumentalities  of  work,  resulting  from  a 
servant's  use  thereof,  as  soon  as  it  occurs. 
.  .  .  A  master  who  has  provided  an  am- 
ple supply  of  proper  appliances  ready  at 
hand  is  not  necessarily  responsible  to  a  serv- 
ant for  the  neglect  of  a  fellow  servant  to 
use  such  appliances." 

In  the  late  case  of  Amburg  v.  Internation- 
al Paper  Co.  97  Me.  327,  54  Atl.  765,  the 
plaintiff  was  injured  by  the  falling  of  a 
heavy  iron  press  roll,  caused  by  a  fellow 
servant  selecting  and  using  an  inch  rope, 
which  broke  in  lowering  the  roll,  instead  of 
using  a  larger  and  stronger  one  which  was 
within  his  reach.  The  court  held  the  master 
not  at  fault,  ajid  the  negligence  to.be  that 
of  a  fellow  servant.  The  court  said:  "It  is 
to  be  assumed  in  such  case,  and  the  master 
has  a  right  to  assume,  that  the  servants  will 
use  the  means  for  renewal  and  repair  which 
the  master  has  placed  at  their  hands,  and 
that,  if  ropes  become  worn  and  unsuitable, 
others  will  be  selected  in  their  stead  out  of 
the  supply  furnished  for  them  by  the  mas- 
ter; .  .  .  and  if  the  servant  whose  duty 
it  is  to  make  the  selection  is  negligent  in  so 
doing,  and  selects  an  unsuitable  or  unsafe 
one,  it  is  not  the  negligence  of  the  master, 
but  it  is  the  negligence  of  a  servant,  for 
which  the  master  is  not  responsible." 

In  Hefferen  v.  Northern  P.  R.  Co.  45 
Minn.  471,  48  N.  W.  1,  526,  it  was  held  that 
a  father  could  not  recover  damages  for  in- 
jury to  his  minor  son  caused  by  the  use  of 
a  worn  and  battered  side  set,  from  which  a 
thin  scale  of  steel  flew  into  the  son's  eye. 
The  side  set  was  selected  and  used  by  a  fel- 
low servant  when  others  were  provided.  The 
court  said:  "The  defect  and  whatever  risk 
there  may  have  been  were  perfectly  appar- 
ent; and  if  a  workman  should,  of  his  own 
choice  and  unnecessarily,  use  a  tool  thus 
plainly  defective,  when  others  were  provided 
for    his    use,    he    is    not    absolved    from 
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the  consequences  of  his  own  choice.  It  can- 
not be  said  to  be  the  duty  of  a  master,  un- 
der ordinary  circumstances,  who  provides 
and  keeps  proper  tools  for  the  use  of  his 
servants,  to  see  to  it  that  all  such  as  from 
use  become  obviously  unfit  for  service  are  re- 
moved beyond  the  reach  of  his  servants.  The 
servant  is  no  less  bound  to  be  careful  con- 
cerning his  own  safety  than  is  the  master, 
and  where  proper  instruments  are  provided 
for  the  use  of  the  servants,  and  their  or- 
dinary duties  require  and  enable  them  to 
select  such  as  are  suitable,  they  must  act 
with  reasonable  discretion.  Under  such  cir- 
cumstances, it  is  a  want  of  reasonable  dis- 
cretion for  them  to  act  blindly  upon  the  as- 
sumption that  none  of  the  implements  will 
ever  become  dull  or  worn,  or  otherwise  ob- 
viously defective.  All  human  experience  is 
to  the  contrary." 

The  above  case  was  followed  and  approved 
in  Ling  v.  St.  Paul,  M.  d  M.  R.  Co.  50  Minn. 
160,  52  N.  W.  378,  where  it  was  held  that 
the  master  was  not  responsible  for  damages 
caused  by  the  falling  of  a  heavy  flue  sheet, 
which  fell  by  reason  of  a  fellow  servant 
selecting  and  using  a  defective  iron  hook 
when  proper  ones  were  within  reach  and  ac- 
cessible. 

Where  damages  were  caused  to  a  servant 
by  a  sledge  hammer  that  had  become  cracked 
and  battered  by  use,  and  there  were  other 
sound  and  safe  ones  at  hand,  which  the  serv- 
ant might  have  selected  and  used,  the  master 
was  held  not  liable,  and  the  negligence  that 
of  the  servant.  Rawley  v.  Colliau,  90  Mich. 
31,  51  N.  W.  350.  So  where  a  molder  was 
injured  by  the  escape  of  heated  metal  from  a 
mold,  caused  by  the  selection  and  use  by  a 
fellow  servant  of  a  defective  flask  in  making 
the  mold,  where  numerous  flasks  were  on 
hand  for  use  that  were  not  defective,  the 
master  was  held  not  liable.  Kehoe  v.  Allen, 
92  Mich.  464,  31  Am.  St.  Rep.  608,  52  N.  W. 
740.  And  where  plaintiff  was  badly  injured 
by  a  defective  rope  breaking  while  lifting  a 
heavy  piece  of  machinery,  the  rope  being 
selected  by  a  fellow  servant,  when  proper 
ones  were  within  reach,  the  defendant  was 
held  not  liable.  Prescott  v.  Ball  Engine  Co. 
176  Pa.  459,  53  Am.  St.  Rep.  683,  35  Atl. 
224.  The  court  there  said :  "We  see  no  rea- 
son to  doubt  that  the  rigger  was  a  vice  prin- 
cipal, and  as  such  charged  with  the  duty  of 
keeping  ropes  on  hand,  some  of  which  should 
be  at  all  times  suitable  for  use.  But  it  was 
not  his  duty  to  select  the  rope  to  be  used 
on  each  occasion  when  a  rope  was  wanted. 
If  good  ropes  were  in  stock,  and  a  poor  one 
was  used  because  of  haste  or  carelessness  or 
mistake  in  judgment,  it  was  not  the  fault  of 
the  rigger  as  vice  principal,  but  of  the  work- 
men themselves,  and  the  injury  suffered  be- 
cause of  the  use  of  the  unsuitable  rope  could 
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not  give  the  injured  person  a  cause  of  ac- 
tion against  his  employer.  In  the  nature 
of  things,  the  ropes  will  wear  from  using. 
.  .  .  If  a  poor  one  was  used  when  a 
good  one  was  within  reach,  this  was  negli- 
gence, and,  whether  chargeable  to  the  plain- 
tiff or  to  a  coemployee,  it  relieves  the  de- 
fendant from  all. liability  for  the  injury  sus- 
tained." 

A  case  directly  in  point  is  Carroll  v. 
Western  U.  TeUg.  Co.  160  Mass.  152,  35  N. 
E.  456.  There  the  plaintiff  was  injured  by 
the  falling  of  a  telegraph  pole,  caused  by  the 
use  of  a  shovel  in  supporting  the  pole,  in- 
stead of  using  a  proper  appliance  called  a 
"deadman."  The  end  of  the  deadman  broke, 
and,  instead  of  getting  another  like  imple- 
ment, the  fellow  servant  picked  up  and  used 
a  shovel.  The  defendant  was  held  not  liable, 
and  the  court  said:  "The  short  answer  is 
that  there  is  no  evidence  that  the  defendant 
did  not  furnish  a  sufficiency  of  proper  tools 
at  the  depot  from  which  those  which  were 
used  were  taken,  or  within  convenient  reach, 
and  that,  when  proper  appliances  of  this  sort 
are  furnished  by  the  employer  within  con- 
venient reach  in  a  case  like  the  present,  he 
has  done  his  whole  duty,  and  is  not  bound 
to  see  that  every  gang  of  workmen  take  as 
many  tools  as  the  event  may  show  to  have 
been  desirable."  See  the  following  authori- 
ties in  support  of  the  same  principle.  Thyng 
v.  Fitchburg  R.  Co.  156  Mass.  13,  32  Am.  St. 
Rep.  425,  30  N.  E.  169;  New  Omaha  Thomp- 
son-Houston Electric  Light  Co.  v.  Rombold 
(Neb.)  97  N.  W.  1030;  Cregan  v.  Marston, 
126  N.  Y.  568,  22  Am.  St.  Rep.  854,  27  N.  E. 
952 ;  Burns  v.  Bennett,  99  Cal.  363,  33  Pac. 
916;  Callan  v.  Bull,  113  Cal.  593,  45  Pac. 
1017. 

In  the  late  case  of  Kerrigan  v.  Market 
Street  R.  Co.  138  Cal.  506,  71'  Pac  621,  the 
plaintiff  was  injured  by  the  falling  of  a  lot 
of  ties  in  front  of  defendant's  car,  which  car- 
ried plaintiff  with  them  under  the  car,  the 
falling  being  caused  by  the  sudden  stoppage 
of  the  car.  and  the  stakes  in  front  of  the 
ties  being  too  short  and  not  of  sufficient 
strength  to  hold  the  ties.  Defendant  had 
plenty  of  proper  stakes  on  hand,  within 
reach  of  plaintiff  and  his  fellow  servants, 
which  they  could  have  selected  and  used,  but 
did  not  do  so.  It  was  held  that  it  was  not 
the  duty  of  defendant  to  adjust  and  place  the 
proper  stakes  on  the  car  in  front  of  the  ties. 
The  case  of  Wall  v.  Marshutz,  138  Cal.  522, 
71  Pac.  692,  is  not  in  conflict  with  the  rule 
as  adopted  in  this  case.  In  that  case  there 
was  evidence  tending  to  show  that  the  ap- 
pliance, an  iron  clamp,  was  defective,  and 
that  the  injury  was  caused  by  such  defect- 
ive appliance.  It  was  there  said,  in  speak- 
ing of  the  selection  of  tools  or  appliances  by 
fellow  servants,  that  the  rule  applies  "only 
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to  cases  where  the  selection  of  the  tools 
used  in  the  work  devolves  upon  the  em- 
ployees engaged  in  the  work  generally,  one 
of  whom  is  the  person  injured,  and  not 
where  it  devolves  exclusively  upon  the  fore- 
man of  the  work."  In  the  case  at  bar  the 
selection  of  the  pike  pole  devolved  upon  the 
employees  generally.  It  was  not  the  duty 
of  the  foreman  to  go  from  one  squad  of  men 
to  another,  simply  for  the  purpose  of  pick- 
ing up  a  pike  pole  from  the  ground  and 
handing  it  to  the  man  about  to  use  it.  The 
men  using  the  pike  poles  were  fully  as  com- 
petent as  the  foreman  to  select  and  use  pro- 
per ones.  Defendant  performed  its  duty 
when  it  furnished  the  usual  proper  and  safe 
appliances. 

Respondent  places  much  stress  upon  8il- 
veira  v.  Iversen,  128  Cal.  1B7,  60  Pac.  687. 
In  that  case  the  contention  of  plaintiff  was 
that  "the  reefing  pennant  was  rotten,  and 
that  it  broke,  to  his  injury;  and  that  in  this 
respect  defendants  failed  in  their  duty,  as 
his  employers,  to  provide  safe  appliances 
with  which  to  do  his  work."  the  question 
as  to  the  selection  of  a  defective  implement 
by  a  fellow  servant  where  proper  ones  are 
furnished  and  on  hand  is  not  discussed.  We 
have  found  no  case  that  sustains  the  plain- 
tiff's contention  here. 

The  judgment  and  order  should  be  re- 
versed. 

We  concur:  Harrison,  C;  Cnipman,  C. 

Per  Curiam: 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  re- 
versed. 

Van  Dyke,  Henahaw,  MeFarland,  and 
Iiorigan,  JJ.,  concur. 

Bhatr,  J.,  concurring: 

I  concur.  The  case  of  Wall  v.  Mar  shut  z 
may  be  further  distinguished.  In  the  case 
at  bar  the  employer  did  actually  furnish  to 
the  employees  a  number  of  pike  poles  to  be 
used  when  required.  The  points  of  the  pikes 
would  gradually  become  blunt  by  use,  and 
it  was  manifestly  the  duty  of  the  employees 
generally,  and  an  implied  condition  of  the 
contract  of  each,  first,  to  observe  when  one  be- 
came too  blunt  to  be  safely  used,  and  either 
to  repair  them  in  that  respect  or  return 
them  to  the  employer  for  that  purpose ;  and, 
secondly,  when  selecting  one  for  use,  to  ex- 
amine their  condition  and  select  one  that 
was  fit.  In  these  respects  the  case  is  simi- 
lar to  Helling  v.  Schindler,  cited  in  the 
principal  opinion.  In  Wall  v.  Marshutz  the 
different  kinds  of  clamps  for  use  were  not 
furnished  to  the  employees  generally,  but 
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were  kept  in  a  place  apart  from  the  place  of 
use,  and  were  selected  by  the  foreman,  and 
it  was  his  particular  duty  to  select  the  sort 
of  clamp  best  adapted  for  the  work  in  hand. 
The  other  employees  were  under  no  duty  in 
respect  of  such  selection. 

Angellotti,  J.,  dissenting: 

I  dissent.  This  case  is  clearly  distinguish- 
able from  Helling  v.  Schindler  and  kindred 
cases  cited  in  the  opinion.  Those  were- 
cases  where  the  implement  became  defect- 
ive during  the  use  thereof  by  certain  em- 
ployees, and  the  defect  was  incident  to  and 
caused  by  the  use  thereof  by  them,  and  was 
of  such  a  nature  that  the  employees  actual- 
ly using  the  implement  were  bound  to  con- 
template and  take  notice  thereof.  Such 
cases  are  not  applicable  where,  as  here,  the 
tools  and  implements  used  by  the  men  were 
delivered  by  the  employer  to  his  employees 
on  the  morning  of  the  accident,  and,  at  the 
time  of  such  delivery  by  the  employer,  one 
of  them  was  defective  and  unfit  for  use.  The 
trial  court  found  this  to  be  the  condition  of 
affairs  here,  and  that  the  accident  was  due 
to  such  defective  condition.  It  further  ap- 
pears from  the  findings  that  the  defect  was 
of  such  a  nature  that  it  would  be  observed 
only  on  a  careful  examination.  We  have 
thus  simply  a  case  where  the  employer  fur- 
nished to  his  employees  an  appliance  defect- 
ive and  unfit  for  use,  and  the  defect  was  not 
obvious.  The  fact  that  other  appliances  of 
a  similar  character  in  good  condition  were 
furnished  at  the  same  time  cannot  affect  the 
question  here  presented.  The  employees  had 
the  right  to  assume  that  all  the  tools  and  ' 
implements  delivered  to  them  by  their  em- 
ployer for  immediate  use  by  them  were,  at 
the  time  of  such  delivery,  in  a  reasonably- 
safe  condition  for  such  use,  unless  the  de- 
fect was  obvious.  To  hold  otherwise  appear* 
to  me  to  seriously  encroach  upon  the  rule  as 
to  the  duty  of  the  employer  to  furnish  imple- 
ments reasonably  sufficient  for  the  purposes 
intended. 

Beatty,  Ch.  J.,  dissenting: 

I  dissent.  According  to  the  findings  of 
the  superior  court,  Bevans  was  not  simply 
the  foreman  of  the  gang  of  men  engaged  in 
removing  the  pole  which  fell ;  he  was  fore- 
man of  defendant's  construction  and  repair 
department,  and  "all  of  said  pikes  and  poles 
were  under  the  charge  and  care  of  said  Bev- 
ans whose  duty  it  was,  among  other  things 
to  see  that  the  same  were  kept  in  repair." 
As  I  understand  the  other  findings,  the  two 
or  three  pike  poles  furnished  this  gang  of 
men  were  issued  by  Bevans  as  being  all  of 
them  fit  for  use  as  braces.  There  is.no  evi- 
dence and  no  finding  that  any  one  of  them 
was  in  better  condition  than  the  one  used,. 
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and  the  fact  that  is  was  dull  could  only  have 
been  ascertained  by  a  careful  examination. 
By  this  I  do  not  understand  that  it  required 
any  prolonged  or  critical  inspection  of  the 
point  of  the  pike  to  discover  its  actual  con- 
dition, but  rather  that  it  required  some  nice- 
ty of  judgment  to  decide  when  one  of  these 
pikes  had  reached  that  degree  of  dullness  to 
cause  it,  after  being  "forced  into  the  pole," 
to  slide  along  the  grain  of  the  wood  and 
splinter  out,  instead  of  penetrating  further 
when  the  weight  of  the  pole  was  thrown 
against  it.  If  it  did  require  such  nicety  of 
judgment  to  determine  that  the  appliance 
was  unsafe,  it  is  an  unwarranted  assumption 
to  say  the  plaintiff  and  his  fellow  servants 
were  bound  to  take  notice  of  the  fact,  when 
the  foreman  especially  charged  with  the  cus- 
tody and  repair  of  the  pikes  had  issued  it 
for  his  use.  I  find  no  distinction  in  prin- 
ciple between  this  case  and  Wall  v.  Mar- 
shut*.  Bevans  here,  as  much  as  Walsh,  in 
that  case,  was  specially  charged  with  the 
duty  of  selecting  the  proper  appliance  for 
the  work  in  hand,  and  when  he  delivered 
three  pikes  to  plaintiff  and  his  fellow  serv- 
ants, to  be  used  in  the  work  to  be  done,  it 
was  an  assurance,  not  that  among  them  they 
would  find  one  or  two  fit  for  use,  but  that 
they  were  all  fit  for  use;  and,  considering 
his  position  and  his  duties,  they  were  justi- 
fied in  trusting  to  his  judgment,  unless  his 
mistake  was  apparent;  and  that  does  not 
appear. 


SOUTHERN  PACIFIC  RAILROAD   COM- 
PANY, Appt., 
v. 
SAN  FRANCISCO  SAVINGS  UNION   etal, 
Respts. 

(146  Cal.  290.) 

1.  The  damages  for  condemning  a 
railroad  riarht  of  'way  across  a  strip 
of  oll-bearlna*  land  should  not  represent 
the  fee  value,  but  only  the  value  of  the  ease- 
ment, since  the  conditions  are  such  that  the 
oil  ean  be  taken  from  under  the  right  of  way 
by  sinking  wells  on  the  portion  of  the  strip 
which  remains  in  possession  of  the  original 
owner,  so  that  there  is  a  substantial  differ- 
ence between  the  value  of  the  easement  and 
that  of  the  fee. 

2.  All  testimony  of  a  witness  as  to  the 
rslne  of  oll-bearlna*  property  aoaarht 
to  be  condemned  for  public  nse  will 
not  be  stricken  ont  because  he  states 
that  in  fixing  its  value  he  would  take  into 
consideration  what  he  would  pay  for  It,  and 
a  sufficient  margin  for  speculation  for  at  least 


Nora. — As  to  mitigation  of  damages  in 
eminent  domain  proceedings  by  preserving  to 
the  landowner  rights  in  the  property,  see  note 
to  St.  Louis,  K.  &  N.  W.  R.  Co.  v.  Clark,  26  L. 
R.  A.  751. 
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five  years,  where  he  further  states  that  he 
would  consider  the  number  of  wells  that 
could  be  placed  on  the  land,  and  the  general 
relation  of  outlay  to  income,  which  are  proper 
matters  to  be  taken  into  consideration. 
3.  One  seeking;  to  condemn  a  riant  of 
way  over  oll-bearlna*  property  may 
prove  the  progressive  decrease  in  the  pro- 
ductiveness of  the  property  as  bearing  on 
the  question  of  value. 

(February  16,  1905.) 

APPEAL  by  plaintiff  from  an  order  of 
the  Superior  Court  for  Santa  Barbara 
County  overruling  a  motion  for  new  trial 
after  an  allowance  of  damages  for  the  con- 
demnation of  a  railroad  right  of  way  over 
defendants'  land  on  a  theory  which  plaintiff 
alleged  to  be  erroneous.      Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Canfleld  ft  Starbnek*  for  ap- 
pellant : 

The  easement  that  may  be  condemned  for 
a  right  of  way  for  a  railroad  across  a  part 
of  a  larger  tract  of  oil-producing  land  be- 
longing to  the  same  owner  as  the  part  taken 
is  a  different  interest  in  law  from  the  fee, 
and  may  have  a  substantially  different 
value. 

Evidence  of  the  value  of  the  surface  with 
the  right  to  take  out  minerals  or  oil,  t.  c,  of 
the  fee,  is  irrelevant  to  the  issue.  Evidence 
of  the  value  of  the  surface  without  that 
right  is  relevant  to  the  issue,  and  the  value 
of  the  surface  without  that  right  is  the 
question,  and  the  only  question,  for  the  jury 
to  determine. 

The  theoretical  distinction  remains  be- 
tween the  fee  and  the  interest  taken,  and 
becomes  practical  whenever  there  is  any- 
thing "to  rebut  the  presumption"  of  their 
identity  in  value. 

Bobbins  v.  St.  Paul,  S.  &  T.  F.  R.  Co.  22 
Minn.  286 ;  Cummins  v.  Des  Moines  d  St.  L. 
R.  Co.  63  Iowa,  397,  19  N.  W.  268;  Hollings- 
worth  v.  Des  Moines  &  St.  L.  R.  Go.  63  Iowa, 
443,  19  N.  W.  325;  Clayton  v.  Chicago,  I.  <6 
D.  R.  Co.  67  Iowa,  238,  25  N.  W.  150;  Tyler 
v.  Hudson,  147  Mass.  609,  18  N.  E.  582;  Per- 
ley  v.  Chandler,  6  Mass.  454,  4  Am.  Dec. 
159;  Woodruff  v.  'Seal,  28  Conn.  165;  Make- 
peace v.  Worden,  1  N.  H.  16;  Winter  v. 
Peterson,  24  N.  J.  L.  524,  61  Am.  Dec.  678; 
Blake  v.  Rich,  34  N.  H.  282;  Tucker  v.  Eld- 
red,  6  R.  I.  404;  Phifer  v.  Cox,  21  Ohio  St. 
248, 8  Am.  Rep.  58 ;  Jackson  ex  dem.  Yates  v. 
Hathaway,  15  Johns.  447,  8  Am.  Dec.  263; 
Gidney  v.  Earl,  12  Wend.  98 ;  Smith  v.  Rome, 
19  Ga.  89,  63  Am.  Dec.  298;  Rich  v.  Minne- 
apolis, 37  Minn.  423,  5  Am.  St.  Rep.  861,  35 
N.  W.  2;  People  ex  rel.  Van  Sickle  v.  Eld- 
redge,  3  Hun,  541 ;  Overman  v.  May,  35  Iowa, 
89;  Fisher  v.  Rochester,  6  Lans.  225;  Du- 
buque v.  Benson,  23  Iowa,  248 ;  West  Coving- 
1  ton   v.   Freking,   8   Bush,    121 ;    Penn  Gas 
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Coal  Co.  v.  Versailles  Fuel  Gas  Co.  131  Pa. 
532,  19  Atl.  933;  McGregor  v.  Equitable  Gas 
Co.  139  Pa.  230,  21  Atl.  13;  Beacon  v.  Pitts- 
burgh, Y.  d  A.  R.  Co.  1  Pa.  Dist.  R.  618; 
Northern  P.  d  M.  R.  Co.  v.  Forbis,  15  Mont. 
452,  48  Am.  St.  Rep.  692,  39  Pac.  571 ;  Pres- 
ton v.  Dubuque  d  P.  R.  Co.  11  Iowa,  15; 
Tyler  v.  Hudson,  147  Mass.  609,  18  N.  E. 
582;  Reading  d  P.  R.  Co.  v.  Balthaser,  119 
Pa.  472,  13  Atl.  294;  Hail  v.  Reed,  15  B. 
Mon.  479;  Hughes  v.  United  Pipe  Lines,  110 
N.  Y.  423,  23  N.  E.  1042;  Bettman  v.  Har- 
ness, 42  W.  Va.  433,  36  L.  R.  A.  566,  26  S.  E. 
271;  Marshall  v.  Mellon,  179  Pa.  371,  35  L. 
R.  A.  816,  57  Am.  St.  Rep.  601,  36  Atl.  201; 
Blakley  v.  Marshall,  174  Pa.  425,  34  Atl. 
564;  Williamson  v.  Jones,  39  W.  Va.  231,  25 
L.  R.  A.  222,  19  S.  E.  436,  43  W.  Va.  562,  38 
L.  R.  A.  694,  64  Am.  St.  Rep.  891,  27  S.  E. 
411 ;  Stoughton's  Appeal,  88  Pa.  198 ;  Wilson 
v.  Youst  (Wilson  v.  Hughes)  43  W.  Va.  820, 
39  L.  R,  A.  292,  28  S.  E.  781 ;  Ohio  Oil  Co.  v. 
Indiana,  177  U.  S.  190,  209,  44  L.  ed.  729, 
739, 20  Sup.  Ct.  Rep.  576 ;  Townsend  v.  State, 
147  Ind.  624,  37  L.  R.  A.  294,  62  Am.  St. 
Rep.  477, 47  N.  E.  19 ;  Manufacturers'  Gas  d 
Oil  Co.  v.  Indiana  Natural  Gas  d  Oil  Co. 
155  Ind.  461,  50  L.  R.  A.  768,  57  N.  E.  912; 
Katz  v.  Walkinshaw,  141  Cal.  116,  64  L.  R. 
A.  236,  99  Am.  St.  Rep.  35,  74  Pac.  766,  70 
Pac.  663;  Westmoreland  d  C.  Natural  Gas 
Co.  v.  DeWitt,  130  Pa.  235,  5  L.  R.  A.  731, 
18  Atl.  724;  Kelley  v.  Ohio  Oil  Co.  57  Ohio 
St.  317,  39  L.  R.  A.  765,  63  Am.  St.  Rep. 
721,  49  N.  E.  399. 

The  court  should  have  stricken  out  the 
testimony  of  the  witness  who  testified  .as 
"market  value"  to  what  could  probably  be 
made  out  of  the  land  by  using  it  for  a  period 
of  five  years  for  oil  production. 

Stockton  d  C.  R.  Co.  v.  Galgiani,  49  Cal. 
\39;San  Diego  Land  d  Town  Co.  v.  Neale, 
88  Cal.  50,  11  L.  R.  A.  604,  25  Pac.  977; 
Spring  Valley  Waterworks  v.  Drinkhouse, 
92  Cal.  528,  28  Pac.  681. 

The  court  below  erred  in  refusing  to  re- 
ceive testimony  as  to  the  existence  of  a 
progressive  increase  or  decrease  in  the  pro- 
ductiveness of  the  field. 

San  Diego  Land  d  Town  Co.  Neale,  88 
Cal.  50,  11  L.  R.  A.  604,  25  Pac  977;  Spring 
Valley  Waterworks  v.  Drinkhouse,  92  Cal. 
528,  28  Pac.  681. 

Messrs.  Richards  ft  Carrier,  for  re- 
spondents : 

A  grant  of  a  tract  of  land  with  the  res- 
ervation of  the  fluids  in  the  soil,  without  a 
right  reserved  in  the  grantor  to  enter  upon 
the  land  to  extract  the  fluids,  would  be  noth- 
ing more  than  a  grant  of  the  soil  with  a  pro- 
hibition against  reducing  these  fugitive  sub- 
stances to  possession.  Since  the  grantor 
could  not  reduce  these  reserved  substances . 
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to  possession  upon  the  land  granted,  he 
could  never  acquire  dominion  over  them  by 
virtue  of  the  reserved  right. 

Of  course  there  may  be  a  substantial  bene- 
fit accruing  to  the  grantor  making  a  reserva- 
tion of  the  fluids  in  favor  of  his  retained 
tract,  for  the  common  reservoir  will  not  be 
tapped  by  wells  put  down  on  the  land  grant- 
ed; but  this  advantage  amounts  simply  to 
this:  That  fewer  wells  can  be  put  down  to 
drain  the  common  reservoir.  And  this  bene- 
fit the  one  making  the  reservation  will  share 
with  all  others  drawing  upon  the  common 
source.  Such  a  reservation,  therefore,  is 
simply  a  possible  benefit  to  the  land  not 
sold,  and  not  a  reservation  of  dominion  over 
any  part  of  the  land  conveyed. 

Ohio  Oil  Co.  v.  Indiana,  177  U.  S.  190,  44 
L.  ed.  729,  20  Sup.  Ct.  Rep.  576;  Townsend 
v.  State,  147  Ind.  624,  37  L.  R.  A.  294,  62 
Am.  St  Rep.  477,  47  N.  E.  19;  People's  Gas 
Co.  v.  Tyner,  131  Ind.  277,  16  L.  R.  A.  443, 
31  Am.  St.  Rep.  433,  31  N.  E.  59;  Westmore- 
land d  C.  Natural  Gas  Co.  v.  DeWitt,  130 
Pa.  235,  5  L.  R.  A.  731,  18  Atl.  724;  Gould, 
Waters,  §  291 ;  2  Bl.  Com.  p.  395. 

The  property  of  the  owner  of  lands  in 
oil  and  gas  is  not  absolute  until  it  is  actual- 
ly in  his  grasp  and  brought  to  the  surface. 

Brown  v.  Vandergrift,  80  Pa.  147. 

If  the  control  over  the  surface  is  taken 
away,  the  right  is  extinguished. 

A  witness  as  to  property  values  must  have 
some  basis  for  his  opinion,  and  that  basis 
is  not  necessarily  sales  of  like  property. 

San  Diego  Land  d  Town  Co.  v.  Neale,  88 
Cal.  50,  11  L.  R.  A.  604,  25  Pac.  977;  Spring 
Valley  Waterworks  v.  Drinkhouse,  92  Cal. 
528,  28  Pac.  681 ;  Russell  v.  St.  Paul,  M.  d 
M.  R.  Co.  33  Minn.  213,  22  N.  W.  379; 
Santa  Ana  v.  Harlin,  99  Cal.  538,  34  Pac. 
224. 

Lorlgan,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  condemn  a 
right  of  way  for  a  relocated  railroad  of 
plaintiff  in  the  county  of  Santa  Barbara. 
The  strip  sought  to  be  condemned  consisted 
of  about  two  thirds  of  an  acre  of  land  be- 
longing to  the  defendant  corporation.  This 
strip  lay  along  the  southern  boundary  of  a 
larger  tract,  several  acres  in  extent,  be- 
longing to  the  same  owner,  and  located  with- 
in the  exterior  limits  of  the  Summerland 
oil  field,  or  district,  in  which  the  oil  flows 
naturally  from  higher  or  shallower  to  lower 
or  deeper  wells.  The  defendant  Becker  has 
an  interest  in  both  pieces  of  property  under 
a  contract  with  the  defendant  corporation. 
The  case  was  tried  before  a  jury,  and,  all 
issues  having  been  waived  except  as  to  the 
value  of  the  property  taken,  the  evidence  in 
the  case  was  limited  solely  to  that  ques- 
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tion,  and,  being  submitted  to  the  jury  a 
verdict  was  rendered  in  favor  of  defendants. 
The  plaintiff  moved  for  a  new  trial,  and 
from  the  order  denying  it  appeals. 

The  main  point  on  this  appeal  relates  to 
the  proper  measure  of  value  which  should  be 
applied  in  a  suit  to  condemn  land  of  the 
character  involved  here,  namely,  oil  land, — 
whether  an  easement  acquired  over  a  strip 
of  oil-bearing  land,  part  of  a  larger  tract 
of  the  same  character  owned  by  .the  same 
person,  is  equivalent  to  taking  the  fee,  and 
must  be  paid  for  as  of  the  value  of  the  fee; 
or  may  it,  when  applied  to  such  land,  be 
an  interest  different  in  law  from  the  fee, 
having  a  substantially  different  value,  and 
to  prove  which  the  plaintiff  should  be  per- 
mitted to  introduce  evidence?  The  lower 
court  held,  as  a  matter  of  law,  that,  in  con- 
demning a  right  of  way  over  this  strip  of 
land,  part  of  a  larger  tract. of  oil-bearing 
land,  there  could  be  no  difference  in  value 
between  the  easement  and  the  fee;  and,  not 
only,  over  plaintiff's  objections,  permitted 
defendants  to  address  their  evidence  solely 
to  the  value  of  the  fee,  but  instructed  the 
jury  that  defendants  were  entitled  to  have 
an  award  to  that  extent.  It  was  insisted 
by  the  plaintiff  upon  the  trial  that  it 
sought,  and  under  the  law  was  entitled  to 
condemn,  only  an  easement  in  the  property, 
and  endeavored,  by  cross-examination  of  de- 
fendants' witnesses,  and  by  witnesses  pro- 
duced upon  its  own  part,  to  show  that  there 
was,  in  fact,  a  substantial  difference  in  val- 
ue between  the  fee  in  this  land  and  the 
easement  it  sought  to  condemn  for  a  right 
of  way  across  it.  The  court  refused  to  per- 
mit them  to  make  this  showing,  and  under 
all  these  rulings  the  question  whether  the 
court  was  correct  as  to  the  measure  of  val- 
ue it  applied,  is  presented. 

While  it  is  no  doubt  true  that,  under  the 
law  of  this  state,  a  railroad  company  is 
only  entitled  to  acquire  by  condemnation 
proceedings  an  easement  over  the  land,  and 
that  the  fee  thereof  remains  in  the  owner, 
yet  in  most  condemnation  cases  by  rail- 
road companies  this  distinction,  as  far  as 
it  enters  into  a  determination  of  the  dam- 
ages to  be  assessed  for  the  right  of  way 
acquired  thereby,  has  no  practical  applica- 
tion. Usually  in  such  cases  there  is  no 
substantial  difference  in  value  between  the 
easement  and  the  fee,  of  which  the  law  wiJl 
take  notice.  Hence,  in  ordinary  cases,  where 
condemnation  for  a  right  of  way  for  rail- 
road purposes  is  sought,  evidence  is  per- 
mitted to  show,  as  the  damages  sustained, 
the  full  value  of  the  land  taken,  upon  the 
theory  that  the  easement  will  be  perpetual ; 
that  the  right  of  way  acquired,  though 
technically  an  easement,  will  be  permanent 
in  its  nature,  and  the  possibility  of  aban- 
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donment  by  nonuser  so  remote  and  improb- 
able as  not  to  be  taken  into  consideration; 
that  the  exercise  of  the  right  will  require 
practically  the  exclusive  use  of  the  surface; 
and  that  any  interest  which  might  be  re- 
served to  the  owner  in  the  fee  would  only 
be  a  nominal  one  and  of  no  value.  Under 
such  circumstances,  as  there  can  be  no  sub- 
stantial determinative  value  in  the  fee  apart 
from  the  easement,  the  law  will  not  consid- 
er them  separately,  but  will  require  the 
condemning  corporation  to  pay  the  value 
of  the  fee  as  the  measure  of  damages  sus- 
tained. To  illustrate:  Where  a  right  of 
way  is  condemned  over  agricultural  land 
or  over  building  lots,  this  is  in  effect  to 
take  the  entire  value  of  the  land.  In  ei- 
ther case  the  underlying  ground  upon  which 
the  easement  is  imposed  can  be  of  no  value 
to  the  owner.  The  sole  value  of  such  lands 
consists  of  the  use  to  which  the  owner 
could  devote  the  surface, — to  cultivation  or 
building, — and,  when  he  is  deprived  of  that 
use,  the  entire  value  of  the  land  is  taken 
from  him,  and  hence,  for  all  beneficial  pur- 
poses to  the  owner,  there  can  be  no  differ- 
ence in  value  between  the  easement  and  the 
fee.  They  are  substantially  identical  in 
value.  And  to  illustrate  further:  If  the 
whole  of  a  tract  of  mineral  land  is  to  be 
condemned,  whether  such  mineral  has  a 
fixed  situs,  such  as  gold,  iron,  or  coal,  or 
the  land  overlies  minerals  of  a  fugitive  and 
wandering  nature,  such  as  petroleum  oil  or 
natural  gas,  which  may  be  drawn  from  it, 
the  same  rule  for  determining  the  ease- 
ment taken  would  apply.  As  these  minerals 
can  only  be  reached  from  the  surface,  when 
all  the  surface  is  taken  from  ftim,  the  owner 
is  deprived  of  the  entire  value  of  his  land. 
A  reserved  ownership  in  the  minerals  would 
be  merely  nominal,  and  of  no  advantage 
or  benefit  to  him.  So  that,  in  all  these 
cases  which  we  have  instanced,  it  would  be 
idle  to  endeavor  to  distinguish,  in  assess- 
ing damages,  between  the  value  of  the  ease- 
ment and  the  value  of  the  fee,  because,  in 
the  nature  of  things,  there  is  no  real  differ- 
ence between  them.  When  the  easement  is 
taken,  the  fee  is  substantially  taken,  and 
for  all  practical  purposes  in  measuring  dam- 
ages the  value  of  the  fee  is  the  only  avail- 
able and  proper  standard. 

But,  while  it  is  the  rule  that,  where  there 
is  practically  no  substantial  difference  be- 
tween the  value  of  the  fee  and  the  value  of 
the  easement,  the  court  may  properly  per- 
mit the  value  of  the  fee  to  be  proved  and 
assessed  by  the  jury  as  the  damages,  yet  in 
theory  the  distinction  between  the  two  re- 
mains, and  in  all  cases,  where  it  can  be 
shown  as  a  fact  that  the  fee,  burdened  with 
the  easement,  is  of  some  substantial  value 
to  the  owner,  this  value  is  reserved  to  him, 
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and  must  be  taken  into  consideration  in  de- 
termining the  damages  to  be  awarded  for 
the  imposition  of  an  easement  upon  the 
land.  In  condemning  for  a  right  of  way, 
no  more  land  and  no  greater  interest  in  it 
can  be  taken  by  the  railroad  company  than 
the  public  use  requires,  which  is  ordinari- 
ly the  surface  of  the  land.  While  it  is 
true,  as  we  have  pointed  out,  that  under 
some  circumstances,  in  assessing  damages, 
the  value  of  the  fee  of  the  land  taken  is 
awarded,  yet  this  is  because  in  the  nature 
of  things  there  can  be  no  difference  in  val- 
ue between  them.  When,  however,  such 
a  difference  does  exist,  the  rule  is  differ- 
ent, and  the  value  of  the  easement  taken, 
as  distinguished  from  the  value  of  the  fee, 
is  alone  to  be  ascertained  by  the  jury,  and 
the  owner  compensated  therefor.  And  this 
difference  in  value  may,  and  usually  does 
exist  to  a  greater  or  less  degree  in  all  cases 
where  the  underlying  estate  is  valuable  for 
the  minerals  it  contains,  and  when  but  a 
portion  of  the  owner's  land  which  contains 
them  is  burdened  with  the  easement.  What- 
ever minerals  lie  beneath  the  right  of  way 
are  reserved  to  the  owner,  and  wherever 
such  minerals  are  in  situ  underlying  this 
right  of  way,  while  he  may  not  enter  upon  it 
to  take  them  (because  the  nature  of  the 
easement  requires  exclusive  possession  of  the 
surface  by  the  company),  he  can  drift  from 
tunnels  sunk  upon  his  adjoining  land  and  do 
so,  leaving,  however,  sufficient  support  for 
the  easement  imposed.  Subject  to  this 
support,  the  right  of  the  owner  of  the  land, 
to  take  out  all  the  minerals  beneath  the 
right  of  way,  is  absolute.  Under  the  con- 
demnation the  railroad  company  acquires 
the  permanent  and  exclusive  control  of  the 
surface  of  the  land,  but  it  acquires  nothing 
more.  It  acquires  no  title  to  the  minerals 
beneath  the  surface,  and,  of  course,  no  right 
to  dig  beneath  the  surface  for  the  purpose  of 
appropriating  them,  and,  if  it  should  under- 
take to  do  so  could  be  restrained  at  the 
instance  of  the  owner  of  the  underlying  fee. 
While  the  title  to  the  minerals  underneath 
the  right  of  way  is  reserved  exclusively  to 
the  owner  of  the  land  across  which  it  is 
condemned,  there  is  no  doubt  that,  by  be- 
ing restricted  from  entering  upon  it,  it  may 
be  much  more  difficult  and  expensive  for 
him  to  take  them  out,  far  more  so  than  if 
he  could  operate  directly  over  the  land 
which  has  been  appropriated  under  the 
-easement;  and  it  may  be  that  much  valuable 
mineral  would  have  to  be  left  to  afford  sur- 
face support,  or,  if  this  were  taken  out,  a 
substituted  surface  support  would  have  to 
be  provided  by  the  owner.  But  evidence  of 
all  these  matters  would  be  submitted  to  the 
court  and  jury,  and  would  enter  as  sub- 
stantial factors  in  determining  the  value  of 
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the  easement.  They  would  not  affect  the 
reserved  right  of  ownership  in  the  fee. 
While  our  attention  has  not  been  directed 
to  any  decision  of  this  court  adopting  this 
as  the  rule  in  this  state  to  be  applied  in  as- 
sessing damages  for  the  condemnation  of  a 
right  of  way  over  mineral  lands,  the  author- 
ities seem  to  be  quite  uniform  upon  the 
point  in  other  jurisdictions, — as  far,  at 
least,  as  lands  containing  mineral  in  situ 
are  concerned, — and  the  rule  seems  to  be  a 
reasonable  and  just  one.  Some  of  these  au- 
thorities we  cite:  Bobbins  v.  St.  Paul,  B. 
d  T.  F.  R.  Co.  22  Minn.  287 ;  Hollingsworth 
v.  Des  Moines  &  St.  L.  R.  Co.  63  Iowa,  444, 
19  N.  W.  325;  Tyler  v.  Hudson,  147  Mass. 
609,  18  N.  E.  582;  Blake  v.  Rich,  34  N.  H. 
289;  Phifer  v.  Cox,  21  Ohio  St.  255,  8  Am. 
Rep.  58;  Penn  Oas  Coal  Co.  v.  Versailles 
Fuel  Gas  Co.  131  Pa.  532,  19  Atl.  933; 
Northern  P.  &  M.  R.  Co.  v.  Forbis,  15  Mont. 
459,  48  Am.  St.  Rep.  692,  39  Pac.  571. 

But  the  particular  question  presented  in 
this  case,  as  to  the  proper  measure  of  value 
which  should  be  applied  where  an  easement 
is  sought  over  oil-bearing  land,  seems  never 
to  have  been  presented  for  determination  to 
any  court.  At  least  our  attention  is  called 
to  no  decision  on  the  subject,  and  counsel 
upon  both  side*  have  been  extremely  thor- 
ough in  the  presentation  and  discu&uion  of 
the  subject.  Counsel  for  appellant,  rea- 
soning from  analogy,  insists  that  the  same 
rule  should  apply  to  oil  lands  as  to  other 
mineral  lands,  while  counsel  for  respondent* 
claim  that  there  is  no  room  for  such  appli- 
cation, and  that  there  is  such  a  radical  and 
essential  difference,  both  as  to  the  charac- 
ter of  the  minerals  and  the  nature  of  their 
ownership,  as  to  make  the  nil*  inapplicable. 
But  we  do  not  think  this  difference  in  own- 
ership, or  the  character  of  tho  minerals,  of 
such  a  nature  as  to  make  it  impossible 
that  an  owner  of  adjoining  land  cun  derive 
any  benefit  from  a  reservation  in  his  favor 
of  the  petroleum  oils  in  place,  or  which 
are  liable  to  accumulate,  by  reason  of  the 
physical  lows  governing  such  fluids  under 
the  land  upon  which  the  casement  is  im- 
posed. Nor  can  it  be  said  that  it  is  im- 
possible to  show,  in  ascertaining  the  value 
of  the  easement  acquired,  that  this  re- 
served right  has  no  determinative  value 
separate  from  the  easement.  These  oils  lie 
in  reservoirs,  and,  collectively,  the  owners 
of  the  superincumbent  lands  have  an  exclu- 
sive ownership  in  them.  The  ownership 
of  each,  it  is  true,  is  only  a  qualified  or 
partial  ownership, — a  right  to  reduce  the 
oil  in  the  common  reservoir  to  possession 
by  sinking  wells  upon  the  particular  tract 
of  land  owned  by  him  overlying  it.  But, 
when  so  being  exercised,  the  owner  of  the 
well  is  not  limited  to  any  particular  terri- 
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torial  area  beneath  the  surface  from  which 
he  may  draw  the  oil.  He  may  not  only 
draw  from  his  own  land,  but  he  is  entitled 
to  draw  from  the  reservoir  generally,  and 
he  naturally  does  draw,  and  is  of  right  en- 
titled to  draw,  to  his  own  well  the  oil  un- 
derlying the  lands  of  other  surface  owners, 
This,  of  course,  is  a  right  common  to  all 
surface  owners,  and,  as  the  reservoir  is 
not  inexhaustible,  there  is  a  liability  that, 
in  the  process  of  pumping,  the  oil  beneath 
the  lands  of  proprietors  higher  upon  the 
strata  will  be  naturally  diminished,  if  not 
depleted,  by  being  either  drawn  out,  or  by 
gravitation  carried  to  lower  and  deeper 
wells.  But,  aside  from  this  liability  to  loss 
from  beneath  particular  lands,  the  owner- 
ship in  the  oil  underneath  that  land  may  be 
said  to  be  absolute  in  the  owner  of  the  sur- 
face; and  if  his  right  to  take  it  out  is  not 
.  lost  by  virtue  of  being  deprived  of  a  part 
of  hie  surface  land,  or  his  beneficial  inter- 
est is  only  to  some  extent  diminished,  there 
is  no  reason  why  a  corporation  condemning 
a  right  of  way  across  it,  which  takes  only 
an  easement,  should  pay  for  this  reserved 
and  available  interest  in  the  fee.  That 
this  reserved  interest  in  the  oil  under  the 
right  of  way  was  of  a  determinative  value 
to  the  defendants,  as  owners  of  the  adjoining 
land,  was  what  the  plaintiff  sought  to  prove. 
Its  contention  was  that,  as  such  owners,  it 
was  possible  for  defendants  to  take  out, 
by  wells  sunk  along  the  border  of  the  ad- 
joining land,  the  oil  in  place  beneath  the 
strip,  composing  its  right  of  way,  and  by 
means  of  such  wells  to  intercept  the  flow 
of  oil  from  such  adjoining  land  beneath  the 
easement  surface;  and  to  the  extent  that 
this  might  be  accomplished  it  offered  to 
show  that  this  right  was  of  value,  as  some- 
thing distinct  and  apart  from  the  value  of 
the  easement,  and  we  perceive  no  reason 
why  it  should  not  have  been  permitted  to 
do  so. 

It  is  contended,  however,  by  the  respond- 
ents, that  whatever  ownership  the  defend- 
ants may  have  in  the  oil  beneath  the  right 
of  way  could  only  be  made  available  from 
the  surface;  that  ownership  of  the  surface 
carries  with  it  the  only  right  in  the  oil 
which  is  of  any  value,  and  that  is  the 
right  to  reduce  to  possession  the  oil  beneath 
that  surface;  and  that  if,  by  putting  down 
wells  on  the  land  adjoining,  they  can  draw 
out  the  oil  from  beneath  the  right  of  way, 
they  do  not  acquire  such  oil  by  virtue  of  any 
ownership  they  have  in  it  as  taken  from 
the  land  subject  to  the  easement,  but  they 
get  it  by  virtue  of  their  rights  in  the  sur- 
face of  the  adjoining  tract  through  which  it 
i3  drawn.  We  cannot  accord  with  this  line 
of  argument.  We  do  not  think  it  keeps  in 
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view  a  proper  distinction  between  the  quali- 
fied ownership  of  a  surface  owner  of  land 
in  the  general  oil  deposits  contained  in  the 
reservoir,  and  the  like  ownership  which  at- 
taches to  the  specific  quantity  which  from 
time  to  time  may  be  under  the  surface  of  a 
particular  tract  -  of  land.  While,  collect- 
ively, all  the  owners  of  the  superincumbent 
land  have  a  common  interest  in  the  oil 
deposit,  vet  the  right  of  an  owner  of  the 
surface  of  a  particular  tract  of  such  land 
to  reduce  the  oil  under  it  to  possession  can 
only  be  enforced  when  it  comes  under  his 
land.  If  he  can  then  reduce  it  to  posses- 
sion by  drawing  it  from  under  all  his  land, 
notwithstanding  his  right  to  operate  from 
a  portion  of  the  surface  of  such  land  for 
that  purpose  may  be  prevented  by  the  im- 
position of  an  easement  upon  it,  he  re- 
tains the  same  right  and  to  the  same  ex- 
tent as  he  possessed  it  before  the  easement 
was  imposed,  and  there  necessarily  would 
be  a  difference  between  the  value  of  the 
reserved  right  and  the  value  of  the  ease- 
ment. It  is  true  that  usually  the  surface 
taken  for  a  right  of  way  would  be  the  most 
advantageous  point  from  which  to  draw  the 
oil  from  beneath  it;  but,  in  the  case  in- 
stanced it  would  not  be  essentially  requisite. 
It  might  entail  greater  difficulty,  and  be 
attendant  with  less  practical  benefit  and 
advantage  for  the  owner  of  the  adjoining 
land,  who  retains  this  beneficial  ownership, 
in  the  oil  underlying  the  right  of  way,  to 
operate,  in  acquiring  its  possession,  from 
the  adjoining  land,  than  from  the  overly- 
ing surface;  but  these  are  matters  which 
would  have  to  be  taken  into  considera- 
tion in  estimating  the  value  of  the  ease- 
ment. 

Nor  is  it  true,  as  contended,  that  the  ap- 
propriation of  the  surface  of  the  oil-bearing 
land  of  itself  necessarily  destroys  all  right, 
of  defendants  in  the  oil  underneath  it,  by 
reason  of  such  appropriation.  As  we  have 
indicated  above,  this  does  not  follow  if,  as 
a  fact,  by  virtue  of  owning  adjoining  lands, 
a  reserved  ownership  in  the  oils  beneath  the 
surface  easement  is  of  value.  Not  only  this, 
but  there  are  certain  legal  rights  which, 
while  enforceable  by  any  owner  of  the  sur- 
face of  oil-bearing  lands,  are  equally  se- 
cured to  the  defendants  in  protection  of 
their  reserved  rights  to  the  oils  underlying 
the  easement,  notwithstanding  the  surface 
control  has  been  taken  from  them.  By  the 
condemnation  proceedings,  the  plaintiff 
could  not  get  any  interest  in  the  land  it- 
self, but  only  a  right  of  way  across  it.  it 
acquired  no  right  to  the  underlying  oils. 
If  it  should  abstract  them  from  under  this 
right  of  way,  the  defendants  could  recover 
their  value  in  an  action  for  damages  for 
15 


226 


California    Supreme    Court. 


Feb., 


their  conversion,  or  could  maintain  an  ac- 
tion in  claim  and  delivery  for  their  posses- 
sion, to  the  same  extent  as  against  any 
other  trespasser  {Flail  v.  Reed,  15  B. 
Mon.  479;  Hughes  v.  United  Pipe  Lines,  11N 
N.  Y.  426,  23  N.  E.  1042)  ;  or,  if  the  plain- 
tiff  should  attempt  to  sink  wells  on  the 
right  of  way,  it  could  be  restrained  in 
equity  at  the  instance  of  defendants,  on 
the  ground  of  a  threatened  irreparable  in- 
jury. As  is  said  in  Bettman  v.  Harness, 
42  W.  Va.  437,  36  L.  IL  A.  566,  26  S.  E. 
272:  "Such  injuries  subtract  from  the 
very  substance  of  the  estate,  and  tend  to 
its  ultimate  destruction.  Petroleum  oil 
in  place  is  a  part  of  the  realty,  and  its 
unlawful  removal  a  disherison  which  equity 
will  enjoin."  The  interest  reserved  to  the 
owner  of  the  fee  owning  adjoining  land, 
upon  condemnation  of  a  right  of  way,  is 
in  all  respects  the  same  as  if  he  had  made 
a  grant  or  a  lease  of  a  portion  of  the  surface 
of  his  oil-bearing  land,  reserving  to  himself, 
as  the  owner  of  adjoining  land,  the  right 
to  all  minerals  beneath  the  granted  or 
leased  tract,  but  without  right  to  enter 
upon  its  surface  to  sink  wells.  Such  a 
right  has  been  held  to  be  a  valuable  one 
as  to  petroleum  oil,  notwithstanding  its 
fugitive  and  wandering  nature,  and  an 
attempted  invasion  of  such  right  enjoined. 
Westmoreland  &  C.  Natural  Oas  Co.  v.  De 
Witt,  130  Pa.  235,  5  L.  R.  A.  731,  18  Atl. 
724.  It  is  true  that,  in  making  a  grant  or 
lease  with  such  a  reservation  in  favor  of 
his  retained  land,  the  grantor  or  lessor 
acts  upon  his  own  volition,  and  the  value  of 
the  reservation  depends  upon  his  judgment, 
which  may  be  influenced  by  the  location  of 
the  different  tracts  and  the  area  of  granted 
and  reserved  lands  and  other  considerations. 
But.  althougn  the  proceeding  in  condemna- 
tion is  in  invitum,  these  same  matters  can 
be  taken  into  consideration  in  determining 
whether*  the  reservation  which  the  law 
makes  in  these  minerals  is  of  substantial 
benefit  to  the  owner  of  the  adjoining  land. 
If  this  reservation  is  of  no  benefit,  then,  as  a 
matter  of  course,  the  condemning  party 
must  pay  for  the  easement  whatever  the 
value  of  the  fee  is  ascertained  to  be.  If, 
however,  there  is  a  beneficial  ownership  in 
the  oils  underlying  the  right  of  way,  as 
these  are  reserved  to  the  owner  of  the  fee, 
the  value  of  this  beneficial  ownership  must 
be  taken  into  consideration  as  something 
separate  and  apart  from  the  value  of  the 
easement,  and  the  value  of  the  easement 
alone  assessed  against  the  condemning 
party.  As  in  condemnation  proceedings 
only  an  easement  is  acquired,  this  is  all 
that  the  law  requires  shall  be  paid  for.  We 
discover  no  reason  why  the  rule  pertaining 
70  L.  R.  A. 


to  the  determination  of  the  value  of  an 
easement,  which  is  adopted  with  reference 
to  mineral  lands,  where  the  minerals  are 
in  situ,  should  not  be  applied  to  ease- 
ments over  oil-bearing  lands.  In  principle 
there  is  no  distinction,  though  as  to  oil 
lands  the  practical  application  of  the  rule 
may  be  more  difficult.  It  no  doubt  will  al- 
ways be  more  difficult  to  prove  whether  a 
reserved  right  in  oil  is  valuable  or  not — 
much  move  so  than  such  a  right  in  fixed 
minerals;  but  it  cannot  be  said  to  be  impos- 
sible to  do  it.  It  can  hardly  be  that,  in 
every  case  where  a  right  of  way  is  sought 
to  be  condemned  over  a  strip  of  oil-bearing 
land,  the  valuable  rights  which  were  owned 
by  the  defendant  when  the  condemnation 
proceedings  were  inaugurated,  and  which 
the  condemning  party  does  not  acquire,  are 
entirely  lost  to  the  defendant  owning  ad- 
joining land  by  reason  of  the  condemna- 
tion. 

This  disposes  of  the  main  point  in  the 
case,  but  appellant  presents  two  other  ques- 
tions relative  to  rulings  of  the  court.  It 
insists  that  the  trial  court  should  have 
granted  its  motion  to  strike  out  the  testi- 
mony of  the  witness  Rusk,  called  on  behalf 
of  defendant,  as  to  the  market  value  of 
the  property  in  question,  on  the  ground  that 
it  appeared  from  his  cross-examination  that 
his  testimony  in  that  respect  was  merely 
conjectural  and  speculative.  We  do  not 
think  so.  The  witness  fully  qualified  him- 
self, on  direct  examination  to  give  an  opin- 
ion on  the  subject.  On  cross-examination 
he  testified  as  to  the  matters  which  would 
influence  him  from  the  standpoint  of  a  con- 
templating buyer  in  determining  the  mar- 
ket value  of  land  in  an  oil-bearing  territory; 
the  number  of  wells  which  could  be  econom- 
ically placed  on  the  amount  of  land  taken, 
and  ordinary  losses  therefrom;  and  the 
general  relation  of  outlay  to  income.  On 
cross-examination  he  entered  into  no  de- 
tails, nor  gave  any  estimates.  These  were 
matters  which,  it  appears  to  us,  would 
naturally  be  taken  into  calculation  in  form- 
ing a  public  and  general  estimate  of  the 
value  of  land  of  this  character,  and  which 
would  influence  the  minds  of  sellers  and 
buyers  with  relation  to  it,  and  to  which 
the  witness  could  properly  testify.  It  is 
true  the  witness,  in  addition,  testified  that 
he  would  take  into  consideration  what  "he 
could  pay  for  it  and  have  sufficient  margin 
for  speculation  during  at  least  five  years/' 
which,  of  course,  is  not  a  factor  in  determin- 
ing market  value  and,  if  the  motion  to- 
strike  out  had  been  addressed  to  this  partic- 
ular testimony,  it  would,  doubtless,  have 
been  granted.  It  afforded,  however,  no- 
warrant  for  striking  out  all  the  testimony 
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of  the  witness,  and  the  motion  was  properly 
denied. 

It  is*  further  claimed  that  the  lower  court 
erred  in  refusing  to  allow  appellant  to  prove 
a  progressive  decrease  in  the  productive- 
ness of  the  oil  field  within  which  the  land 
in  question  is  situated.  Upon  the  argu- 
ment here,  counsel  for  respondents  do  not 
discuss  the  right  of  the  appellant  to  make 
such  proof,  but  defend  the  ruling  of  the 
court  on  the  ground  that  the  question,  as 
addressed  to  the  particular  witness,  was  too 
indefinite  and  vague.  This  was  probably 
true.  Upon  a  new  trial,  however,  objection 
on  that  ground  may  be  obviated.    As  a  mat- 


ter of  right  the  appellant  was  entitled  to 
introduce  evidence  upon  the  subject.  Such 
evidence  is.  admissible  as  bearing  upon 
the  market  value  of  the  land  in  question, 
as  oil-bearing  land.  As  it  is  permissible  to 
show  that  the  land  sought  to  be  condemned 
is  oil-bearing  land,  so  it  is  permissible  to 
show  what  kind  of  oil-bearing  land  it  is, 
and  to  that  end  to  show  its  degree  of  pro- 
ductiveness, whether  increasing  or  decreasing. 
The  order  denying  the  motion  for  a  new 
trial  is  reversed,  and  a  new  trial  ordered. 


We     concur: 
■haw,  J. 


M  oFarland,     J. ;     Hen- 
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Lambert  G.  NORDUNGER,  App*., 

v. 

UNITED  STATES. 

(24  App.  D.  C.  406.) 

1.  A  arrand  Jury  may,  without  hearing 
wltneaaes,  return  a  lecond  Indict- 
ment against  a  person  for  the  same  offense 
charged  In  the  first  one,  for  the  purpose  of 
correcting  a  formal  description. 

2.  Acquittal  of  the  larceny  of  a  piano 
will  bar  a  mbieqnent  trial  upon  an 
indictment  charffinft-  the  same  of- 
feaae,  committed  under  the  same  circum- 
stances as  to  time,  place,  owner,  etc.,  ex- 
cepting that  the  subject  of  the  theft  Is  stated 
to  be  an  auto-electric  piano,  or  autolectra, 
instend  of  a  piano,  as  stated  in  the  first  in- 
dictment. 

(December  13,  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Supreme  Court  of  the  District 
of  Columbia  convicting  him  of  grand  lar- 
ceny.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Levi  H.  David,  for  appellant: 

If  a  bill  of  indictment  is  found  without 
evidence,  or  upon  illegal  evidence,  or  for 
any  other  improper  conduct  of  the  grand 
jury,  such  matters  may  be  grounds  for 
quashing  the  indictment. 

United  States  v.  Kilpatrick,  16  Fed.  765; 
State  v.  Ivey,  100  N.  C.  639,  5  S.  £.  407 ; 
State  v.  Fellows,  3  N.  C.  (2  Hayw.)  340; 
State  v.  Cain,  8  N.  C.  (1  Hawks)  352; 
State  v.  Roberts,  10  N.  C.  (2  Dev.  &  B.  L.) 
540;  State  v.  Lanier,  90  N.  C.  714;  Sparren- 
bcrger  v.  State,  63  Ala.  481,  25  Am.  Rep. 
643;  United  States  v.  Ooolidge,  2  Gall.  367, 
Fed.  Cas.  No.  14,  858;  1  Greenl.  Ev.  §  252; 
Low's  Case,  4  Me.  439,  16  Am.  Dec.  271; 
State  v.  Grady,  84  Mo.  220;  United  States 
v.  Murphy,  MacArth.  &  M.  375,  48  Am.  Rep. 
754. 


Note. — For  a  case  In  this  series  holding  that 
acquittal  of  libel  in  using  certain  words  bars 
prosecution  for  other  words  in  same  publica- 
tion, see  People  v.  Stephens,  4  L.  R.  A.  845. 
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Grand  juries  have  no  inquisitorial  powers. 

Re  Charge,  2  Sawy.  667,  Fed.  Cas.  No.  18,- 
255;  United  States  v.  McAvoy,  4  Blatchf. 
418,  18  How.  Pr.  380,  Fed.  Cas.  No.  15,- 
654;  United  States  v.  Kilpatrick,  16  Fed. 
765;  Moss  v.  United  States,  23  App.  D.  C. 
475;  Noerr  v.  Brewer,  1  MacArth.  507;  Re 
Charge,  4  Inters.  Com.  Rep.  784,  62  Fed. 
840;  United  States  v.  Reed,  2  Blatchf.  435, 
Fed.  Cas.  No.  16,134;  Com.  v.  Knapp,  9 
Pick.  496,  20  Am.  Dec.  491;  State  v.  Fri- 
zell,  111  N.  C.  722,  16  S.  E.  409;  Dockery 
v.  State,  35  Tex.  Crim.  Rep.  487,  34  S.  W. 
281. 

If  the  indictment  is  defective  or  is  re- 
committed to  the  grand  jury,  it  must  recall 
and  re-examine  witnesses. 

State  v.  Ivey,  100  N.  C.  539,  5  S.  E.  407; 
Com.  v.  Green,  126  Pa.  531,  12  Am.  St.  Rep. 
894,  17  Atl.  878;  Com.  v.  McComb,  157  Pa. 
611,27  Atl.  794. 

Both  indictments  charge  the  defendant 
with  the  grand  larceny  of  the  same  two 
musical  instruments. 

The  plea  of  former  acquittal  had  been 
established. 

State  v.  Connor,  5  Coldw.  311;  State  v. 
Copeland,  46  S.  C.  13,  23  S.  E.  980;  Dur- 
ham v.  People,  4  111.  172,  39  Am.  Dec.  407; 
Williams  v.  Com.  78  Ky.  93 ;  Foster  v.  State, 
39  Ala.  229;  State  v.  Moore,  66  Mo.  372; 
Com.  v.  Hoffman,  121  Mass.  369. 

The  prosecution  cannot  split  up  a  single 
criminal  act  into  two  prosecutions. 

State  v.  Colgate,  31  Kan.  518,  47  Am. 
Rep.  507,  3  Pac.  346;  Triplett  v.  Com.  84 
Ky.  196,  1  S.  W.  84;  People  v.  Stephens, 
79  Cal.  429,  4  L.  R.  A.  845,  21  Pac  856; 
Williams  v.  State,  42  Ark.  37;  Hurst  v. 
State,  86  Ala.  604,  11  Am.  St.  Rep.  79,  6 
So.  120;  O'Brien  v.  State,  91  Ala.  25,  8  So. 
560;  M oore  v.  State,  71  Ala.  307;  Gordon  v. 
State,  71  Ala.  317;  State  v.  Cross,  101  N.  C. 
770,  9  Am.  St.  Rep.  53,  7  S.  E.  715;  United 
States  ▼.  Niekerson,  17  How.  204,  15  L.  ed. 
219;  Holt  v.  State,  38  Ga.  187. 
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Messrs.  Morgan  H.  Beaoh  and  Charles 
A.  Keigwin,  for  the  United  States: 

Action  of  the  court  upon  the  motion  was 
discretionary,  and  cannot  be  reviewed  upon 
appeal. 

1  Bishop,  Crim.  Proc.  §§  761,  763; 
United  States  v.  Hamilton,  109  U.  S.  63, 
27  L.  ed.  857,  3  Sup.  Ct.  Rep.  9;  United 
States  v.  Rosenburgh,  7  Wall.  580,  19  L.  ed. 
263;  United  States  v.  Avery,  13  Wall.  251, 
20  L.  ed.  610;  Durland  v.  United  States, 
161  U.  S.  306,  40  L.  ed.  709,  16  Sup.  Ct. 
Rep.  508. 

Inasmuch  as  the  grand  jurors  have  once 
heard  the  testimony,  and  gotten  from  the 
witnesses  all  that  they  have  to  give,  it 
would  be  a  useless  inconvenience,  and  a 
purely  perfunctory  form,  for  them  to  re- 
examine the  witnesses. 

Whiting  v.  State,  48  Ohio  St.  230,  27  N. 
E.  96;  Creek  v.  State,  24  Ind.  151;  Byers 
v.  State,  63  Md.  207. 

The  grand  jurors  may  indict  upon  their 
own  knowledge,  or  upon  the  knowledge  of 
any  of  them. 

Reg.  v.  Russell,  1  Car.  &  M.  247 ;  United 
States  v.  Murphy,  MacArth.  &  M.  375,  48 
Am.  Rep.  754. 

The  grand  jurors  cannot  be  heard  to  tes- 
tify against  their  own  indictment. 

King  v.  Marsh,  6  Ad.  &  El.  236;  State  v. 
M'Leod,  8N.C.  (1  Hawks)  344;  State  v. 
Baker,  20  Mo.  338;  State  v.  Logan,  1  Nev. 
509;  State  v.  Oxford,  30  Tex.  429;  State  v. 
Beebe,  17  Minn.  241,  Gil.  218;  1  Bishop, 
Crim.  Proc  §  874;  United  States  v.  Reed, 
2  Blatchf.  466,  Fed.  Cas.  No.  16,134;  Smith 
v.  State,  61  Miss.  754;  State  v.  Boyd,  2 
Hill,  L.  288,  27  Am.  Dec.  376. 

The  incompetency  or  insufficiency  of  evi- 
dence taken  by  the  grand  jury  cannot  be 
shown  to  impeach  the  indictment. 

People  v.  Hulbut,  4  Denio,  133,  47  Am. 
Dec.  244;  Hope  v.  People,  83  N.  Y.  421,  38 
Am.  Rep.  460;  State  v.  Oxford,  30  Tex. 
429;  Stewart  v.  State,  24  lnd.  142;  State 
v.  Fasset,  16  Conn.  457;  State  v.  Fowler, 
62  Iowa,  103,  2  N.  W.  983;  State  v.  Dayton, 
23  N.  J.  L.  49,  53  Am.  Dec.  270;  Terry  v. 
State,  15  Tex.  App.  66;  Turk  v.  State,  7 
Ohio,  pt.  2,  p.  240. 

A  grand  jury,  having  once  heard  the  evi- 
dence, may  reindict  a  person  for  the  same 
•offense  as  often  as  may  be  necessary,  with- 
out re-examination  of  the  witnesses. 

1  Bishop,  Crim.  Proc.  §  870;  Stuart  v. 
Com.  28  Gratt.  950;  State  v.  Peterson, 
«1  Minn.  73,  28  L.  R.  A.  324,  63  N.  W.  171 ; 
State  v.  Clapper,  59  Iowa,  279  13  N.  W. 
294;  State  v.  Collis,  73  Iowa,  542,  35  N.  W. 
625;  State  v.  Reinhart,  26  Or.  466,  38 
Pac.  822;  Perkins  v.  State,  66  Ala.  457; 
Com.  v.  Woods,  10  Gray,  477. 

The  plea  of  former  acquittal  is  insuffi- 
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cient  in  that  it  fails  to  show  that  the  of- 
fense laid  in  the  second  indictment  is  iden- 
tical with  that  laid  in  the  first. 

The  test  of  a  plea  of  autrefois  acquit  is 
whether  the  evidence  adduced  in  support 
of  the  second  indictment  would  have  war- 
ranted a  conviction  under  the  first. 

King  v.  Emden,  9  East,  437;  Heikes  v. 
Com.  26  Pa.  513;  State  v.  Sias,  17  N.  H. 
558;  Com.  v.  Trimmer,  84  Pa.  65;  Ex 
parte  Rogers,  10  Tex.  App.  655,  38  Am. 
Rep.  654;  Hite  v.  State,  9  Yerg.  357;  Foster 
v.  State,  39  Ala.  233;  King  v.  Vanderoomb, 
2  Leaoh,  C.  L.  708,  2  East,  P.  C.  519;  Com. 
v.  Clair,  7  Allen,  525. 

An  acquittal  upon  the  ground  of  a  vari- 
ance in  the  proof  does  not  preclude  a  sec- 
ond indictment  for  the  same  offense  in 
which  the  facts  are  laid  to  conform  to  the 
proof. 

Com.  v.  Chesley,  107  Mass.  223;  1  Bishop, 
Crim.  Law,  §  1052;  Com.  v.  Clair,  7  Allen, 
525;  Rex  v.  Vandercom,  2  East,  P.  C.  519; 
Parchman  v.  State,  2  Tex.  App.  237,  28  Am. 
Rep.  435;  Morgan  v.  State,  34  Tex.  677; 
Hite  v.  State,  9  Yerg.  357;  Ex  parte  Rog- 
ers, 10  Tex.  App.  655,  38  Am.  Rep.  654; 
Swindel  v.  State,  32  Tex.  102;  Conway  v. 
State,  4  Ind.  94. 

An  acquittal  of  a  particular  charge  predi- 
cated upon  one  transaction  does  not  bar 
indictment  for  another  offense  involved  in 
the  same  state  of  facts. 

Freeland  v.  People,  16  111.  380;  Simoo 
v.  State,  9  Tex.  App.  338;  State  v.  Sias9 
17  N.  H.  558;  Com.  v.  Tenney,  97  Mass.  50; 
State  v.  Warner,  14  Ind.  572;  People  v. 
Parrow,  80  Mich.  667,  45  N.  W.  514;  State 
v.  Hactett,  47  Minn.  425,  28  Am.  St.  Rep. 
380,  50  N.  W.  472;  Foster  v.  State,  39  Ala. 
233;  Dominiek  v.  State,  40  Ala.  680,  91 
Am.  Dec.  496;  Com.  v.  Sheehan,  105  Mass. 
192;  Com  v.  Bakeman,  105  Mass.  53; 
Morey  v.  Com.  108  Mass.  433;  Rex  v.  Plant, 
7  Car.  &  P.  575;  1  Bishop,  Crim.  Law,  § 
1053. 

Bhepard,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  was  charged  in  an  indict- 
ment, having  two  counts,  with  the  commis- 
sion of  the  offense  of  grand  larceny.  Each 
count  charged  the  unlawful  taking  of  "a 
certain  musical  instrument  known  as  and 
called  an  auto-electric  piano  and  autolectra 
of  the  value  or  $100,"  the  same  being  the 
property  of  the  American  Auto-Electric 
Piano  Company,  a  body  corporate,  etc. 

On  March  9,  1904,  he  moved  to  quash  the 
indictment  on  certain  grounds  supported 
by  affidavit.  These  were  substantially, 
that  defendant  had  been  indicted  for  the 
same  larceny  in  a  former  indictment,  and 
acquitted  on  March  8,  1904;  that  he  was 
then  held  to  await  further  proceedings  be- 
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fore  the  grand  jury  of  the  same  court,  and 
that  the  grand  jury  returned  the  indictment 
under  which  he  was  now  arraigned,  without 
the  examination  of  any  witnesses,  or  hear- 
ing any  testimony  whatsoever.  On  the 
hearing  of  the  motion  the  district  attorney 
admitted  that  no  witnesses  had  been  called, 
but  that  the  grand  jury  had,  immediately  af- 
ter the  first  trial,  returned  the  second  in- 
dictment merely  changing  the  description  of 
the  stolen  property  from  piano,  as  charged  in 
the  former  indictment,  to  the  specific  musi- 
cal instrument  as  described  in  the  second. 
The  court,  upon  this  substantial  admission 
of  the  facts  set  out  in  the  motion  to  quash, 
overruled  the  same,  whereupon  defendant 
excepted.  Defendant  then  entered  a  plea  of 
former  acquittal,  alleging  the  former  in- 
dictment which  charged  the  larceny  of  two 
pianos  of  the  value  of  $100  each  and  the 
property  of  the  American  Auto-Electric  Pi- 
ano Company,  in  two  counts,  one  being  de- 
scribed in  each  count  as  aforesaid.  It  was 
shown  that  the  defendant  had  been  brought 
to  trial  on  March  8,  1904,  upon  this  indict- 
ment; that  witnesses  had  testified  that  the 
instruments  stolen  were  called  autolectras, 
and  that,  for  this  variance  between  allega- 
tions and  proof,  a  verdict  of  not  guilty  had 
been  returned  under  the  direction  of  the 
court.  It  was  made  certain  that  the  music- 
al instruments  described  in  one  indictment 
as  pianos  and  in  the  other  as  auto-electric 
pianos  and  autolectras  were  the  same  in 
fact,  and  were  the  property  of  the  corpora- 
tion described  as  owner  in  each  indictment. 
The  court  overruled  the  plea  and  refused  to 
submit  it  to  the  jury,  the  action  being 
equivalent  to  sustaining  a  demurrer  thereto, 
though  not  so  formally  recited  in  the  bill 
of  exceptions.  The  proof  being  ample  to 
sustain  the  charge  of  larceny,  a  verdict  of 
guilty  was  returned.  Motions  in  arrest  and 
for  new  trial  were  overruled,  judgment  was 
entered  on  the  verdict,  and  defendant  has 
appealed. 

Whilst  the  proceedings  on  behalf  of  the 
defendant  were  not  technically  regular, 
they  are  sufficient  in  substance  to  bring  the 
action  of  the  court  before  us  for  review  on 
both  points. 

1.  Without  undertaking  to  determine  to 
what  extent  an  inquiry  into  the  proceedings 
of  a  grand  jury  will  be  permitted,  we  think 
it  sufficient  to  say  that  it  was  competent 
for  that  body,  without  rehearing  witnesses, 
to  return  a  second  indictment  against  the 
same  party  for  the  same  offense,  wherein 
they  merely  corrected  a  formal  description 
in  the  first.  Byers  v.  State,  63  Md.  207; 
Whiting  v.  State,  48  Ohio  St.  220,  27  N.  E. 
96;  Creek  v.  State,  24  Ind.  151. 

2.  The  next  question  is  on  the  sufficiency 
of  the  plea  of  former  acquittal.  The  5th 
Amendment  protects  all  persons  from  being 
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twice  put  in  jeopardy  for  the  same  offense 
in  the  courts  of  the  United  States.  And 
one  is  in  jeopardy  when  put  upon  trial  be- 
fore a  court  of  competent  jurisdiction,  upon 
an  indictment  sufficient  to  sustain  a  convic- 
tion, and  a  jury  has  been  impaneled  and 
sworn  to  try  him.  How  far  this  put- 
ting in  jeopardy  is  protection  against'  fur- 
ther prosecution,  under  certain  conditions 
of  dismissal,  withdrawal  of  the  jury,  mis- 
trial, arrest,  or  reversal  of  the  judgment, 
and  possibly  others,  is  unnecessary  to  be 
considered,  for  here  the  trial  under  the  first 
indictment  proceeded  regularly  and  ended 
in  a  formal  judgment  of  acquittal.  The 
court  had  unquestioned  jurisdiction,  and  the 
indictment  was,  on  its  face  at  least,  techni- 
cally formal  and  substantially  good.  As 
has  been  seen,  the  property  charged  in  each 
indictment  was  the  same  in  fact  though 
described  somewhat  differently  belonged  to 
the  same  owner,  and  was  unlawfully  taken 
under  the  same  circumstances  from  the  pos- 
session of  the  same  person,  at  the  same 
time  and  place.  The  test  of  the  identity  of 
offenses  that  has  commonly  been  applied  in 
such  cases  is  whether  the  facts  necessary 
to  conviction  under  the  second  indictment 
would  have  been  sufficient,  if  proved,  to  war- 
rant a  conviction  under  the  first.  Hopkins 
v.  United  States,  4  App.  D.  C.  430,  436, 
17  Am.  &  Eng.  Enc.  Law,  p.  597;  12 
Cyc.  Law  &  Proc.  p.  280.  For  an  application 
of  this  rule  see  United  States  v.  Nickerson, 
17  How.  204,  212,  15  L.  ed.  219,  222. 

Applying  that  test,  which  is  sufficient  for 
the  purposes  of  this  case,  we  are  of  the 
opinion  that  the  court  erred  in  overruling 
the  plea.  Piano  is  the  short  and  commonly 
used  name  for  piano  forte,  which  is  defined 
in  the  Century  Dictionary  as  "a  musical  in- 
strument of  the  percussive  group,  the  tones 
being  produced  by  blows  of  hammers  upon 
stretched  strings,  and  the  hammers  being 
operated  from  a  keyboard."  It  is  the 
name  of  a  class  of  which  several  kinds  are 
mentioned,  among  them  cabinet,  cottage, 
grand,  pedal,  square,  upright,  and  electric 
pianos,  and  the  electric  piano  is  defined  as 
follows:  "A  piano  forte  whose  wires  are  set 
in  vibration  by  electro-magnets  instead  of 
hammers." 

It  would  seem  clear,  then,  that  a  musical 
instrument  answering  the  general  defi- 
nition above  given  belongs  to  the  class  called 
piano,  regardless  of  its  style  or  whether  it 
be  operated  by  hand  or  mechanical  device. 
The  agent  of  the  owner  said  that  the  one  in 
question  was  "built  like  an  upright  piano 
of  standard  make,  and  the  name  of  the  said 
instrument  was  an  auto-electric  piano." 
The  testimony  of  all  the  witnesses  shows 
that  they  regarded  the  instrument  as  a 
piano.    Throughout   their    examinations    it 
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was  almost  invariably  called  piano.  The 
inventor,  in  testifying,  mentioned  its  name 
as  "piano  or  auto-electric,"  and  when  asked 
if  he  had  seen  one  of  the  pianos,  said :  "Yes ; 
said  instrument  had  the  number  1082  upon 
it;  it  was  one  of  the  pianos  I  built." 

It  is  a  generally  recognized  rule  in  crim- 
inal 'pleading  that  an  indictment  for  larceny 
is  sufficiently  certain  if  the  thing  stolen  be 
designated  by  the  generic  name  of  the  class 
to  which  it  belongs.  And  it  is  the  generally 
accepted  doctrine  that  in  such  case  a  con- 
viction may  be  had  upon  proof  of  the  unlaw- 
ful taking  of  a  specific  thing  clearly  within 


that  class.  For  example:  Proof  that  the 
accused  took  a  gelding  or  a  mare  will  ordi- 
narily support  an  indictment  for  taking  a 
horse.  We  need  not  consume  space  with 
the  citation  of  the  decisions  sustaining  this 
view.  Many  of  them  are  collated  in  12 
Enc.  PI.  &  Pr.  pp.  984  et  aeq. 

Believing  therefore,  that  the  evidence 
given  in  this  case  was  admissible  on  the 
trial  under  the  first,  and  would  have  justi- 
fied a  conviction,  the  judgment  must  be  re- 
versed and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this 
opinion.    It  is  so  ordered. 
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City  of  CHICAGO  et  oZ.,  Appte., 

v. 

THE  GUNNING  SYSTEM. 

(214  111.  628.) 

1.  Tbe  power  to  regulate  billboards 
erected  on  private  property-  Is  con- 
ferred on  a  municipal  corporation  by 

charter  authority  to  pass  and  enforce  all 
necessary  police  ordinances,  and  to  declare 
what  shall  be  nuisances  and  abate  the  same 
although  a  separate  section  of  the  act  deals 
with  signs,  empowering  tbe  city  to  regulate 
and  prevent  their  use  on  tbe  streets  and 
public  places  of  the  city. 

2.  Tbe  court  will  take  Judicial  notice 
that  in  a  great  city  billboards  are  of  various 
kinds,  generally  made  out  of  a  variety  of 
materials,  and  erected  in  many  different  local- 
ities. 

8.  An  attempt  to  probibit  tbe  owner 
of  a  lot  In  a  remote,  sparsely  settled  part 
of  a  city  from  erecting  a  sign  or  billboard 
there,  except  of  Iron,  is  unreasonable  and 
oppressive. 

4.  Forbidding-  tbe  erection  of  bill- 
boards upon  private  property  located 
on  a  boulevard  or  pleasure  drive. 
or  In  any  street  where  three  fourths  of  the 
buildings  are  devoted  to  residential  purposes, 
without  the  consent  In  writing  of  at  least 
three  fourths  of  the  resident  property  owners 
on.  both  sides  of  the  street  in  the  block,  is 
unreasonable. 

6.  Requiring  license  feea  for  tbe  con- 
tinued maintenance  of  billboard** 
erected  by  permission  of  the  city,  the  ag- 
gregate of  which  will  greatly  exceed  the  gross 
rental  value  of  tbe  boards,  is  unreasonable. 

(April  17,  1905.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Court,  First  District, 
reversing  a  decree  of  the  Superior  Court  for 
Cook  County  in  their  favor,  in  a  suit  to  en- 
join the  enforcement  of  certain  ordinances 

Notb. — For  other  cases  in  this  series  as  to 
validity  of  ordinance  regulating  the  erection  of 
billboards,  see  Crawford  v.  Topeka,  20  L.  R.  A. 
692,  and  Rochester  v.  West,  53  L.  R.  A.  548. 
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which  attempted  to   regulate  the  erection 
and   maintenance   of   billboards.    Affirmed. 

Statement  by  Wilkin,  J.: 

Appellee,  The  Gunning  System,  filed  its 
bill  in  the  superior  court  of  Cook  county, 
in  which  it  sought  to  have  declared  null 
and  void  two  ordinances  of  the  city  .of 
Chicago,  and  also  praying  for  an  injunc- 
tion restraining  appellants  from  in  any  way 
interfering  with  its  business.  The  bill  al- 
leges that  the  complainant  is  engaged  in 
the  advertising  business  in  the  city  of  Chi- 
cago, and  has  a  large  number  of  bulletin 
boards  upon  which  are  painted  advertising 
signs,  about  400  of  which  are  maintained 
on  vacant  property,  and  all  built  and  con- 
structed in  a  safe  and  substantial  manner, 
so  that  they  do  not  menace  or  endanger 
the  safety  of  persons  whose  business  may 
require  their  passage  in  close  proximity  to 
them;  that  none  of  them  were  constructed 
upon  any  public  streets,  but  wholly  upon 
lots  adjoining  public  streets,  and  that  noth- 
ing was  painted  upon  them  which  could  in 
any  manner  injure  the  morals  of  any  person 
or  citizen;  that  it  had  expended  large 
sums  of  money  procuring  leases  from  the 
owners  of  the  lots  upon  which  the  said 
bulletins  are  situated,  which  leases  run  from 
one  to  five  years,  and  it  has  expended 
large  sums  of  money  in  erecting  boards 
thereon;  that  it  has  made  numerous  con- 
tracts with  customers,  running  from  three 
months  to  a  year,  which  obligate  it  to 
maintain  upon  the  said  boards  the  advertis- 
ing of  such  customers,  and  its  income  is 
derived  from  the  payments  made  by  such 
customers  for  maintaining  such  advertise- 
ments. It  then  alleges  that  on  June  20, 
1000,  the  city  council  of  the  city  of  Chicago 
passed  an  ordinance  as  follows: 

"Section  1.  All  signs  or  billboards,  other 
than  those  painted  or  erected  upon  any 
building,  shall  be  limited  in  their  super- 
ficial area   to  one  hundred    (100)    square 
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feet,  and  shall  be  constructed  of  sheet  or 
galvanized  iron,  or  some  equally  incombus- 
tible material,  and  such  signs  or  billboards 
shall  not  be  located  nearer  than  twenty- 
five  (25)  feet  back  of  the  front  line  of 
the  lot  whereon  the  same  is  to  be  erected: 
Provided,  that  signs  not  to  exceed  twelve 
(12)  square  feet  each  may  be  made  of  wood, 
but  such  signs  shall  in  all  respects  com- 
ply with  the  above  section. 

"Sec.  2.  No  such  sign  or  billboard  shall 
be  constructed  at  a  greater  height  than  ten 
(10)  feet  above  the  level  of  the  adjoining 
streets,  and  the  base  of  the  sign  or  bill- 
board shall  be  in  all  cases  at  least  three 
(3)  feet  above  the  level  of  adjoining  streets. 
In  case  the  grade  of  adjoining  streets  has 
not  been  established,  no  sign  or  billboard 
shall  be  constructed  at  greater  height  than 
ten  (10)  feet  above  the  surface  of  the 
ground. 

"Sec.  3.  No  such  sign  or  billboard  shall 
be  erected  within  five  (5)  feet  of  any  other 
sign  or  billboard,  and  each  such  sign  or 
billboard   shall   have  independent  support. 

"Sec  4.  No  such  sign  or  billboard  shall 
be  erected  upon  or  along  any  boulevard  or 
pleasure  driveway,  or  in  any  streets  where 
three  quarters  (%)  of  the  buildings  in 
such  street  are  devoted  to  residence  purposes 
only,  unless  the  person  or  persons  desiring 
to  erect  such  sign  or  billboard  shall  first 
have  secured  the  consent,  in  writing,  of 
three  quarters  (%)  of  the  residence  and 
property  owners  on  both  sides  of  the  street 
in  the  block  where  it  is  desired  to  erect 
such  sign  or  billboard. 

"Sec  5.  All  owners  of  signs  or  billboards 
erected  before  the  passage  of  this  ordinance, 
which  signs  or  billboards  have  a  superficial 
area  exceeding  one  hundred  (100)  square 
feet  or  which  are  of  greater  height  than 
ten  (10)  feet  above  the  surface  of  the 
ground  (other  than  such  signs  or  billboards 
as  are  painted  or  erected  upon  buildings).. 
shall  pay  an  annual  license  on  the  1st  day 
of  July  of  each  year  at  the  rate  of  fifty 
(50)  cents  per  square  foot,  and  in  case 
of  failure  to  pay  such  annual  license  within 
thirty  (30)  days  of  July  1  of  each  year, 
such  signs  or  billboards  shall  be  torn  down 
by  the  fire  department,  under  the  direction 
of  the  commissioner  of  buildings. 

"Sec.  6.  Any  person,  firm,  company,  or 
corporation  who  violates,  disobeys,  omits, 
neglects,  or  refuses  to  comply  with,  or 
who  resists  or  opposes,  the  execution  of  any 
of  the  provisions  of  this  ordinance,  shall 
be  subject  to  a  fine  of  not  less  than  ^we 
($5)  dollars  per"  day  nor  more  than  fifty 
($  50)  dollars  per  day;  and  every  such 
person,  firm,  company,  or  corporation  shall 
be  deemed  guilty  of  a  separate  offense  for 
every  day  such  violation,  disobedience,  omis- 
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sion,  neglect,  or  refusal  shall  continue,  and 
shall  be  subject  to  the  penalty  imposed  by 
this  section  for  each  and  every  offense; 
and  any  builder  or  contractor  who  shall 
construct  any  sign  or  billboard  on  vacant 
property  in  violation  of  any  of  the  pro- 
visions of  this  ordinance  shall  be  subject 
to  a  like  fine. 

"Sec.  7.  This  ordinance  shall  be  in  force 
from  and  after  its  passage." 

It  is  further  alleged  that  said  ordinance 
is  wholly  void  for  the  reason  that  the 
city  council  is  not  given  power  to  regulate 
or  license  signs  or  billboards  or  the  owners 
of  the  same;  that  the  ordinance  is  unrea- 
sonable and  oppressive,  and  does  not  have 
uniform  operation  as  to  the  class  upon 
which  it  operates;  that  it  deprives  the  own- 
ers of  the  lots  adjoining  the  streets  of 
the  right  to  use  25  feet  of  their  lots  with- 
out compensation;  that  it  attempts  to 
prescribe  the  size  of  certain  billboards 
which  may  be  maintained  without  a  license, 
and  prescribes  an  annual  license  upon  bill- 
boards exceeding  a  certain  size  which  may 
have  been  erected  prior  to  the  ordinance; 
that  it  prescribes  that  certain  boards  ex- 
ceeding a  size  specified  shall  either  pay  a 
license  or  be  torn  down. 

The  bill  further  alleges  that  in  1896  the 
city  council  passed  a  resolution  providing 
that  all  persons  erecting  billboards  for 
advertising  purposes  should  pay  a  license 
of  $1  for  every  25  feet  of  frontage  of  such 
boards,  and  that  under  this  resolution  com- 
plainant had  paid  the  city  about  $1,500 
for  the  privilege  of  erecting  its  boards  with- 
in the  limits  of  said  city;  that  said  pay- 
ments continued  to  be  exacted  from  com- 
plainant from  March,  1806,  to  June,  1000, 
and  its  boards  were  erected  under  such  per- 
mit; that  it  maintains  about  420,000 
square  feet  of  billboards  in  the  city,  and  its 
gross  income  therefrom  is  about  $120,000 
per  annum;  that  the  average  size  of  said 
boards  is  50  by  12  feet,  making  600  square 
feet  per  board;  and  that  under  §  5  of  said 
ordinance  it  would  be  compelled  to  pay 
to  the  city  treasurer,  as  a  license  for  con- 
ducting its  business,  the  sum  of  $210,000 
per  annum,  amounting  to  $90,000  more  than 
its  gross  receipts.  It  is  also  alleged  that 
on  January  28,  1901,  the  city  council 
passed    another    ordinance,    as    follows: 

"Be  it  ordained  by  the  City  Council  of 
the  City  of  Chicago: 

"Sec.  1.  All  signboards  and  billboards 
now  or  hereafter  erected  on  any  residence 
street  within  200  feet  of  any  park,  park 
boulevard,  or  driveway,  except  signboards 
not  exceeding  3  feet  square,  used  for  adver- 
tising the  sale  or  renting  of  the  property 
on  which  they  are  located,  and  all  sicrns 
on  buildings  on  any  residence  street  within 
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said  200  feet,  except  signs  advertising  the 
business  within,  are  hereafter  declared  to 
be  public  nuisances;  and  any  such  first 
described  signboards  or  billboards  now  exist- 
ing shall  be  removed  by  the  owners  thereof 
within  thirty  days  after  the  passage  of 
this  ordinance,  or  upon  the  failure  thereof 
the  same  shall  be  torn  down  and  destroyed 
under  the  direction  of  the  commissioner 
of  buildings. 

"Sec.  2.  Any  person  violating  this  ordi- 
nance shall  be  fined  not  exceeding  $100 
for  the  first  offense,  and  for  each  subse- 
quent offense  shall  be  fined  in  a  like 
amount  and  imprisoned  not  exceeding  three 
months. 

"Sec.  3.  This  ordinance  shall  take  effect 
and  be  in  force  from  and  after  its  passage." 

This  ordinance  is  also  alleged  to  be  void 
for  the  same  reasons  set  forth  as  to  the 
first:  That  the  complainant  has  no  bill- 
board or  sign  on  any  residence  street;  that 
all  of  the  signs  or  billboards  owned  by  it 
are  on  private  property,  and  kept  there 
under  leases  with  the  owners  thereof,  and 
that  by  the  last-named  ordinance  the  city 
attempts  to  declare  what  is  a  nuisance  per 
se,  which  is  beyond  its  power;  that,  act- 
ing under  said  ordinances,  the  complainant 
has  been  notified  by  the  building  commis- 
sioner of  the  city  of  Chicago,  acting  under 
orders  of  the  mayor,  to  comply  with  the  pro- 
visions of  the  same;  and  that  during  the 
year  1901,  while  attempting  to  repair  some 
of  its  boards,  its  men  were  arrested  and 
imprisoned  for  violating  said  ordinances. 
The  prayer  is  that  the  court  may  find  and 
declare  said  ordinances  null  and  void,  and 
that  the  defendants  may  be  perpetually 
enjoined  and  restrained  from  tearing  down 
said  boards,  or  in  any  way  interfering  with 
the  complainant  in  repairing  the  same  or 
in  erecting  new  boards. 

Answer  and  replication  being  filed,  the 
cause  was  referred  to  a  master,  who  found 
that  the  ordinance  of  January,  1901,  was 
wholly  invalid;  also  that  §§4  and  5  of 
the  ordinance  of  June,  1900,  were  invalid; 
but  sustaining  all  other  provisions  of  the 
latter  ordinance.  Objections  were  filed  to 
this  report  by  both  parties,  on  considera- 
tion of  which  the  report  was  amended,  find- 
ing that  so  much  of  §  1  of  the  ordinance 
of  June,  1900,  as  provided  that  signs  and 
billboards  should  not  be  located  nearer 
than  25  feet  of  the  front  line  of  any  lot 
was  invalid,  and  that  so  much  of  §  3  as  pro- 
vided that  no  board  should  be  erected  with- 
in 5  feet  of  any  other  board  was  also  in- 
valid. All  other  objections  were  overruled. 
Upon  a  hearing  before  the  court  the  objec- 
tions tiled  by  the  complainant  to  said  re- 
port were  ordered  to  stand  as  exceptions, 
which  exceptions  were  all  sustained  and  a 
decree  was  entered  in  substantial  con- 
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formity  with  the  prayer  of  the  bill,  which 
has  been  affirmed  by  the  appellate  court. 
This  is  an  appeal  from  that  judgment  of 
affirmance. 

Mr.  Edgar  Bronson  Tolman,  with 
Mr.  Edwin  White  Moore,  for  appel- 
lants: 

The  regulation  of  billboards  is  within  the 
general  police  power  conferred  by  statute 
on  the  city  of  Chicago. 

1  Starr  &  C.  Anno.  Stat.  p.  709,  subds. 
66,  75,  78;  McPherson  v.  Chebanse,  114  111. 
46,  55  Am.  Rep.  857,  28  N.  E.  454 ;  Saxton 
v.  Peoria,  75  111.  App.  399;  Chindling  v. 
Chicago,  176  111.  348,  48  L.  R.  A.  230,  52 
N.  E.  44;  2  Hare,  Am.  Const.  Law,  766, 
767;  New  York  v.  Williams,  15  N.  Y.  502; 
Boston  Beer  Co.  v.  Massachusetts,  97  U.  S. 
25,  24  L.  ed.  989;  Baumgartner  v.  Hasty, 
100  Ind.  575,  50  Am.  Rep.  830;  Whitmier 
d  F.  Co.  v.  Buffalo,  118  Fed.  773;  Cunning 
System  v.  Buffalo,  62  App.  Div.  497,  71  N. 
Y.  Supp.  155,  75  App.  Div.  31,  77  N.  Y. 
Supp.  987;  Rochester  v.  West,  164  N.  Y. 
510,  53  L.  R.  A.  548,  79  Am.  St.  Rep.  659, 
58  N.  E.  673;  Re  Wilshire,  103  Fed.  620; 
King  v.  Davenport,  98  111.  305,  38  Am.  Rep. 
89;  Com.  v.  Prescott,  Thacher  Crim.  Caa. 
507;  People  ex  rel.  Kemp  v.  D'Oenoh,  111 
N.  Y.  359,  18  N.  E.  862. 

The  power  to  regulate  billboards  is  in- 
cluded in  the  power  to  abate  nuisances, 
conferred  in  fl  75,  art.  5,  city  and  village 
act,  for  the  reason  that  billboards  are  un- 
safe structures. 

1  Starr  &  C.  Anno.  Stat.  p.  708,  subd.  75; 
Harmon  v.  Chicago,  110  111.  400,  51  Am. 
Rep.  698;  Heeg  v.  Licht,  80  N.  Y.  579,  36 
Am.  Rep.  654;  21  Am.  &  Eng.  Enc.  Law,  p. 
683;  Norcross  v.  Thorns,  51  Me.  503,  81  Am. 
Dec.  588;  Laugel  v.  Bushnell,  197  111.  26. 
58  L.  R.  A.  266,  63  N.  E.  1086;  North 
Chicago  City  R.  Co.  v.  Lake  View,  105  111. 
212,  44  Am.  Rep.  788;  1  Dill.  Mun.  Corp. 
§  379;  Monroe  v.  Oerspach,  33  La.  Ann. 
1011;  Hart  v.  Albany,  3  Paige,  213;  Baker 
v.  Boston,  12  Pick.  193,  22  Am.  Dec.  421. 

The  determination  of  the  city  council 
that  billboards,  unless  limited  in  dimensions 
and  restricted  in  location,  are  nuisances,  is 
conclusive  of  the  fact. 

Laugel  v.  Bushnell,  197  111.  26,  58  L.  R. 
A.  266,  63  N.  E.  1086;  North  Chicago  City 
R.  Co.  v.  Lake  View,  105  111.  212,  44  Am. 
Rep.  788;  1  Dill.  Mun.  Corp.  §  379;  State 
v.  Dubarry,  46  La.  Ann.  33,  14  So.  298; 
Monroe  v.  Oerspach,  33  La.  Ann.  1011;  20 
Am.  &  Eng.  Enc.  Law,  p.  1141;  Wood, 
Nuisances,  §  109;  Green  v.  Savannah,  6  6a. 
1 ;  Patterson  v.  Kentucky,  97  U.  S.  501,  24 
L.  ed.  1115;  Cronin  v.  People,  82  N.  Y.  323, 
37  Am.  Rep.  564;  Baltimore  v.  Clunet,  23 
Md.  449. 

An  ordinance  which  is  within  the  powers 
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of  the  municipality  will  not  be  held  invalid 
for  unreasonableness  without  evidence  that 
it  will  operate  unreasonably  in  all  cases, 
unless  it  is  so  clearly  unreasonable  that 
there  can  be  a  difference  of  opinion  on  the 
subject  among  impartial  minds. 

State,  Trenton  Horse  R.  Co.,  Prosecutor, 
v.  Trenton,  53  N.  J.  L.  132,  11  L.  R.  A.  410, 
20  Atl.  1076;  State,  Consolidated  Traction 
Co.,  Prosecutor,  v.  Elizabeth,  58  N.  J.  L. 
619,  32  L.  R.  A.  170,  34  Atl.  146;  State  v. 
Dubarry,  46  La.  Ann.  33,  14  So.  298;  New 
York  v.  Dry  Dock,  E.  B.  d  B.  R.  Co.  39 
N.  Y.  S.  R.  105,  15  N.  Y.  Supp.  297;  Mt. 
Carmel  v.  Shaw,  155  111.  37,  27  L.  R.  A.  580, 
46  Am.  St.  Rep.  311,  39  N.  E.  584;  Laugel 
v.  Bushnell,  197  111.  26,  58  L.  R.  A.  266,  63 
N.  E.  1086;  Re  Wilshire,  103  Fed.  620. 

Police  regulations  which  restrict  the  use 
of  private  property  are  not,  for  that  reason, 
obnoxious  to  the  constitutional  provision 
that  property  shall  not  be  taken  or  damaged 
for  public  use  without  compensation. 

Health  Department  v.  Trinity  Church, 
145  N.  Y.  32,  27  L.  R.  A.  710,  45  Am.  St. 
Rep.  579,  39  N.  E.  833;  Chicago  &  A.  R.  Co. 
t.  Joliet,  L.  &  A.  R.  Co.  105  111.  400; 
Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  166  U. 
S.  252,  41  L.  ed.  990,  17  Sup.  Ct.  Rep.  581; 
Chicago  <&  N.  W.  R.  Co.  v.  Chicago,  140  111. 
326,  29  N.  E.  1109;  Kidd  v.  Pearson,  128 
U.  S.  26,  32  L.  ed.  352,  2  Inters.  Com.  Rep. 
232,  9  Sup.  Ct.  Rep.  6;  Anderson  v.  State 
(Neb.)  96  N.  W.  149;  Re  Wilshire,  103 
Fed.  620;  Baker  v.  Boston,  12  Pick.  183,  22 
Am.  Dec.  421;  Oreen  v.  Savannah,  6  6a.  1 ; 
Com.  v.  Alger,  7  Cush.  85;  Vanderbilt  v. 
Adams,  7  Cow.  349. 

If  one  or  more  provisions  of  the  ordi- 
nance shall  be  held  invalid,  and  the  remain- 
ing provisions  valid,  the  whole  ordinance 
will  not  be  held  void,  if  tl.e  valid  provisions 
can  be  enforced  without  the  aid  of  those 
which  are  invalid.  The  whole  ordinance 
will  not  be  held  void  because  of  the  in- 
validity of  some  of  its  provisions,  unless  it 
is  clear  to  the  court,  beyond  a  reasonable 
doubt,  that  the  ordinance  would  not  have 
been  passed  without  the  invalid  provisions. 

Cooley,  Const.  Lim.  2d  ed.  178;  Wilbur 
v.  Springfield,  123  111.  402;  White  v.  Alton, 
149  111.  626,  37  N.  E.  96;  Freeport  Street 
R.  Co.  v.  Freeport,  151  111.  451,  38  N.  E. 
137 ;  Belleville  v.  Citizens'  Horse  R.  Co.  152 
111.  171,  26  L.  R.  A.  681,  38  N.  E.  584; 
Amesbury  v.  Bowditch  Mut.  F.  Ins.  Co.  6 
Gray,  607 ;  Warren  v.  Charlestown,  2  Gray, 
97;  Rand  v.  Mather,  11  Cush.  7,  59  Am. 
Dec  131;  Com.  v.  Hitchings,  5  Gray,  484; 
People  ex  rel.  Atty.  Oen.  v.  Hill,  7  Cal.  103; 
Robinson  v.  Bidwell,  22  Cal.  387 ;  Maize  v. 
State,  4  Ind.  342;  Maclay  v.  Love,  25  Cal. 
382,  85  Am.  Dec.  133;  Mills  v.  Sargent,  36 
Cal.  379;  Wakeley  v.  Mohr,  15  Wis.  609; 
Lynch  v.  The  Economy,  27  Wis.  69 ;  Slauson 
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v.  Racine,  13  Wis.  404;  Mobile  <&  O.  R.  Co. 
v.  State,  29  Ala.  584;  State  v.  Wheeler,  25 
Conn.  298;  State  v.  Clarke,  54  Mo.  36,  14 
Am.  Rep.  471;  State  ex  rel.  Hahn  v.  Hardy, 
7  Neb.  379;  Rau  v.  Little  Rook,  34  Ark. 
305;  State  v.  Kantler,  33  Minn.  78,  21  N. 
W.  856;  Villavaso  v.  Barthet,  39  La.  Ann. 
257,  1  So.  599. 

Messrs.  Henry  W.  Wolseley,  John  8. 
Miller,  and  E.  Allen  Frost,  for  appellee: 

The  city  had  no  power  to  regulate  signs 
or  billboards  on  private  property,  as  at- 
tempted by  the  ordinance  here  in  question, 
being  that  of  June,  1900. 

Article  5  of  the  city  and  village  act  em- 
powers city  councils  to  regulate  and  fix  the 
location  of  certain  enumerated  things,  not 
including  signs  or  billboards  on  private 
property.  This  enumeration  includes  signs, 
and  posting  handbills  and  advertisements, 
on  streets  and  public  places.  The  enumera- 
tion of  these  things  implies  the  exclusion  of 
all  others. 

Cairo  v.  Bross,  101  111.  478;  Kiel  v. 
Chicago,  176  111.  139,  52  N.  E.  29 ;  Huesing 
v.  Rock  Island,  128  111.  465,  15  Am.  St. 
Rep.  129,  21  N.  E.  558;  State  v.  Ferguson, 
33  N.  H.  424. 

The  business  of  appellee  is  a -lawful  one. 

Ruhstrat  v.  People,  185  111.  140,  49  L.  R. 
A.  181,  76  Am.  St.  Rep.  30,  57  N.  E.  41. 

A  grant  of  power  to  the  city  to  regulate 
the  use  of  private  property  should  receive 
a  strict  construction  in  favor  of  the  prop- 
erty owner. 

Louisville  v.  Webster,  108  111.  414; 
Chicago  v.  Blair,  149  111.  310,  24  L.  R.  A. 
412,  36  N.  E.  829;  Emmons  v.  Lewis  town, 
132  111.  3,80,  8  L.  R.  A.  328,  22  Am.  St. 
Rep.  540,  24  N.  E.  58;  1  Dill.  Mun.  Corp.  * 
325. 

There  is  no  presumption  in  favor  of  the 
validity  of  a  municipal  ordinance. 

Schott  v.  People,  89  111.  197;  Alton  v. 
Hartford  F.  Ins.  Co.  72  111.  329;  Braceville 
v.  Doherty,  30  111.  App.  660. 

The  burden  is  on  the  corporation  to  show 
its  authority. 

Braceville  v.  Doherty,  30  111.  App.  645. 

The  acts  of  a  city  beyond  powers  con- 
ferred are  void. 

Alton  v.  Mtna  Ins  Co.  82  111.  45;  Smith 
v.  McDowell,  148  111.  62,  22  L.  R.  A.  393,  35 
N.  E.  141 ;  Huesing  v.  Rock  Island,  128  111. 
471,   15  Am.  St.  Rep.   129,  21  N.  E.  558. 

City  and  village  act,  fl  66,  art.  5,  is 
limited  to  all  necessary  police  ordinances.. 

Lawton  v.  Steele,  152  U.  S.  137,  38  L. 
ed.  388,  14  Sup.  Ot.  Rep.  499;  Chicago,  B. 
&  Q.  R.  Co.  v.  State,  47  Neb.  549,  41  L.  R. 
A.  481,  53  Am.  St.  Rep.  557,  66  N.  W.  624; 
Smiley  v.  MacDonald,  42  Neb.  5,  27  L.  R. 
A.  540,  47  Am.  St.  Rep.  684,  60  N.  W.  385; 
Eden  v.  People,  161  111.  308,  32  L.  R.  A. 
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659,  52  Am.  St.  Rep.  365,  43  N.  E.  1108; 
Ritohie  v.  People,  155  111.  110,  29  L.  R.  A. 
79,  46  Am.  St.  Rep.  315,  40  N.  E.  454; 
Ruhstrat  v.  People,  185  111.  140,  49  L.  R.  A. 
181,  76  Am.  St.  Rep.  30,  57  N.  E.  41. 

The  general  grant  of  police  power  in  t[ll 
66,  75,  and  78  is  itself  to  be  strictly  con- 
strued in  favor  of  private-property,  personal 
rights,  and  is  not  to  be  construed  to  author- 
ize such  invasion. 

Louisville  v.  Webster,  108  HI.  419; 
Ritchie  v.  People,  155  111.  110,  29  L.  R.  A. 
79,  46  Am.  St.  Rep.  315,  40  N.  E.  454; 
Crawford  v.  Topeka,  51  Kan.  762,  20  L.  R. 
A.  692,  37  Am.  St.  Rep.  323,  33  Pac.  476; 
Yates  v.  Milwaukee,  10  Wall.  497,  19  L.  ed. 
984;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Joliet,  79 
.111.  25;  Pratt  v.  Litchfield,  62  Conn.  112, 
25  Atl.  461. 

The  ordinance  of  June,  1900,  even  if  it  is 
authorized  by  the  city  charter,  is  invalid. 
It  deprives  the  appellee  and  other  property 
owners  of  their  liberty  and  their  property 
without  due  process  of  law. 

Ritchie  v.  People,  155  111.  98,  29  L.  R.  A. 
79,  40  Am.  St.  Rep.  315,  40  N.  E.  454;  Ruh- 
strat  v.  People,  185  111.  142,  40  L.  R.  A. 
181,  76  Am.  St.  Rep.  30,  57  N.  E.  41 ; 
Bailey  v.  People,  190  111.  28,  54  L.  R.  A. 
838,  83  Am.  St.  Rep.  116,  60  N.  E.  98; 
Crawford  v.  Topeka,  51  Kan.  760,  20  L.  R. 
A.  692,  37  Am.  St.  Rep.  323,  33  Pac.  476; 
iletzger  v.  Hoehrcin,  107  Wis.  267,  50  L.  R. 
A.  305,  81  Am.  St.  Rep.  841,  83  N.  W.  308: 
Sawyer  v.  Davis,  136  Mass.  239,  49  Am. 
Rep.  27 ;  Rideout  v.  Knox,  148  Mass.  368,  2 
L.  R.  A.  81,  12  Am.  St.  Rep.  500,  19  N.  E. 
390;  Doe  em  dem.  Gaines  v.  Buford,  1  Dann. 
481;  Allgeyer  v.  Tjouisiana,  105  U.  S.  578. 
41  L.  ed.  832,  17  Sup.  Ct.  Rep.  427;  Mugler 
y.  Kansas,  123  U.  S.  661,  31  L.  ed.  210,  8 
Sup.  Ct.  Rep.  273. 

It  is  not  uniform  and  impartial  in  its 
operation  throughout  the  limits  in  which  it 
bas  operation. 

Bloomington  v.  Wahl,  46  111.  489;  JJi6- 
bard  v.  Chicago,  173  111.  91,  40  L.  R.  A. 
621,  50  N.  E.  250;  State  v.  Loomis,  115  Mo. 
307,  21  L.  R.  A.  789,  22  S.  W.  350;  Zanone 
v.  Mound  City,  103  111.  552;  Chicago  v. 
Rumpff,  45  111.  90,  92  Am.  Dec.  200;  Tiede- 
man,  Mun.  Corp.  §  152;  1  Dill.  Mun.  Corp. 
|  322. 

A  classification  must  be  reasonable  and 
based  on  real  distinctions  calling  for  it. 

Eden  v.  People,  161  111.  307,  32  L.  R.  A. 
659,  52  Am.  St.  Rep.  365,  43  N.  E.  1108; 
Qulf,  C.  d  S.  F.  R.  Co.  v.  Ellis,  165  U.  S. 
150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255; 
State  v.  Loomis,  115  Mo.  307,  21  L.  R.  A. 
789,  22  S.  W.  350. 

An  ordinance  must  be  reasonable,  and 
uniform  in  application  throughout  the 
limits  in  which  it  has  operation;  it  must 
not  be  in  restraint  of  trade;  it  must  not 
70  L.  R.  A. 


create  oppressive  monopolies,  but  must  be 
calculated  to  advance  the  general  welfare 
of  the  inhabitants  of  the  municipality. 

Bloomington  v.  Wahl,  46  111.  492;  Peoria 
v.  Ougenheim,  61  111.  App.  374;  Eawes  ▼. 
Chicago,  158  111.  653,  30  L.  R.  A.  225,  42 
N.  E.  373;  McFarlane  v.  Chicago,  185  111. 
252,  57  N.  E.  12;  Lake  View  v.  Tate,  130 
111.  247,  6  L.  R.  A.  268,  22  N.  E.  791 ;  Title 
Guarantee  &  7.  Co.  v.  Chicago,  162  111.  605, 
44  N.  E.  832;  Chicago  d  A.  R.  Co.  v.  Carlin- 
ville,  200  111.  321,  60  L.  R.  A.  391,  93  Am. 
St.  Rep.  190,  05  N.  E.  730. 

The  illegality  of  an  ordinance  is  the  same, 
whether  it  deprives  an  individual  of  the  use 
of  a  part  or  of  the  whole  of  his  property. 

Austin  v.  Murray,  16  Pick.  126;  Ritchie 
v.  People,  155  111.  110,  29  L.  R.  A.  79,  46 
Am.  St.  Rep.  315,  40  N.  E.  454;  Crawford 
v.  Topeka,  61  Kan.  760,  20  L.  R.  A.  692,  37 
Am.  St.  Rep.  323,  33  Pac.  476. 

An  ordinance  is  unreasonable  in  requiring 
the  consent  of  adjoining  and  opposite  lot 
owners  and  residents  before  permitting  the 
use  of  private  property    for  a  lawful  purpose. 

St.  Louis  v.  Russell,  116  Mo.  248,  20  L. 
R.  A.  721   22  S.  W.  470. 

The  contention  that  billboards  can  be  reg- 
ulated and  prohibited  because  the  pictorial 
and  other  illustrations  thereon  are  alleged 
to  be  offensive  to  the  artistic  and  aesthetic 
sense  cannot  be  maintained. 

Bleistein  v.  Donaldson  Lithographing  Co. 
188  U.  S.  230,  47  L.  ed.  460,  23  Sup.  Ct. 
Rep.* 298;  Ruhstrat  v.  People,  185  111.  133, 
49  L.  R.  A.  181,  76  Am.  St.  Rep.  30,  57  N. 
E.  41 ;  Bostock  v.  Sams,  05  Md.  400,  59  L. 
R.  A.  282,  93  Am.  St.  Rep.  394,  52  Atl.  665. 

The  city  has  no  power  to  license  signs  or 
billboards,  or  the  owners  of  them. 

Cairo  v.  Bross,  101  111.  478;  Huesing  v. 
Rock  Island,  128  111.  465,  15  Am.  St.  Rep. 

129,  21  N.  E.  558;  Kiel  v.  Chicago,  176  111. 

130,  52  N.  E.  29;  State  y.  Ferguson,  33  N. 
U.  424. 

Where  the  city  has  no  power  to  suppress 
or  prohibit  a  business  directly,  it  has  none 
to  suppress  or  prohibit  it  indirectly  by  the 
imposition  of  unreasonable  and  oppressive 
burdens. 

Carrollton  v.  Brazzette,  159  111.  284,  31  L. 
R.  A.  522,  42  N.  E.  837;  Peoria  v.  Ougen- 
heim, 61  111.  App.  374. 

An  ordinance  requiring  a  license  for  a 
business  in  itself  not  unlawful,  upon  such 
terms  as  amount  to  a  prohibition  of  the 
business,  and  hence  to  a  confiscation  of  the 
capital  invested,  is  invalid. 

Chicago  v.  Ferris  Wheel  Co.  60  111.  App. 
384 ;  Wilkie  v.  Chicago,  188  111.  450,  80  Am. 
St.  Rep.  182,  58  N.  E.  1004. 

Whatever  a  man  may  lawfully  do  on  his 
own  property  under  any  circumstances,  he 
may  do  regardless  of  the  motive  for  his  con- 
duct. 
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10  Am.  &  Eng.  Enc  Law,  p.  930;  Bouth 
Royalton  Bank  v.  Suffolk  Bank,  27  Vt.  505; 
Alahan  v.  Brown,  13  Wend.  201,  28  Am. 
Dec  401 ;  Phelps  v.  Notolen,  72  N.  Y.  40, 
28  Am.  Rep.  93;  Bordeaux  v.  Greene,  22 
Mont.  254,  74  Am.  St.  Rep.  600,  56  Pac. 
218;  Hideout  v.  Know,  148  Mass.  368,  2  L. 
R.  A.  81,  12  Am.  St.  Rep.  500,  19  N.  E.  390; 
Guest  v.  Reynolds,  68  111.  478,  18  Am.  Rep. 
570;  Western  Granite  <£  M.  Co.  v.  Knicker- 
bocker, 103  Cal.  Ill,  37  Pac.  102. 

The  public  has  no  easement  of  light,  air, 
or  view,  over  private  property  on  which 
signs,  billboards,  or  other  structures  may 
be  erected. 

Kotz  v.  Illinois  G.  B.  Go.  188  111.  578,  59 
N.  E.  240;  Garrett  v.  Janes,  05  Md.  260, 
3  Atl.  597. 

Wilkin,  J.,  delivered  the  opinion  of  the 
court: 

Appellee  filed  its  bill  for  the  purpose  of 
testing  the  validity  of  the  ordinances  of 
June,  1900,  and  January,  1901.  By  the  de- 
cree both  of  these  ordinances  Have  been  held 
invalid.  Appellants,  however,  have  devot- 
ed their  entire  argument  to  the  considera- 
tion of  the  ordinance  of  June,  1900,  appar- 
ently abandoning  all  question  as  to  the 
other  ordinance.  We  will  therefore  con- 
sider only  the  questions  raised  as  to  the 
validity  of  the  first-named  ordinance. 

It  is  claimed  by  appellee  that  under  cl. 
17  of  §  2,  art.  5,  of  the  city  and  village  act 
(Hurd's  Rev.  Stat.  1899,  chap.  24),  the 
city  can  regulate  and  prevent  the  use  of 
signs  on  the  streets  and  public  places  of 
the  city;  that  this  is  a  specific  provision 
relating  to  signs;  and  that  the  power  thus 
expressly  granted  cannot  be  added  to  by 
the  general  language  found  elsewhere  in  the 
act,  and  that  there  is  no  authority  conferred 
by  statute  upon  municipalities  to  regulate 
billboards  erected  upon  private  property. 
We  cannot  agree  with  this  contention,  but 
are  of  the  opinion  that  there  is  ample 
power,  under  UH  66  and  75  of  §  1,  art.  5, 
of  the  city  and  village  act  (Hurd's  Rev. 
Stat.  1899,  chap.  24,  p.  277),  to  authorize 
municipalities  to  pass  reasonable  ordi- 
nances covering  said  subject  Paragraph  06 
confers  upon  cities'  power  "to  regulate 
the  police  of  the  city  or  village,  and  pass 
and  enforce  all  necessary  police  ordinances." 
We  held,  in  the  case  of  MoPherson  v. 
Chebanse,  114  111.  46,  55  Am.  Rep.  857, 
28  N.  E.  454,  that  the  power  conferred 
under  this  clause  is  not  limited  in  its 
application  to  the  organization  and  regu- 
lation of  a  police  force,  but  it  is  extended 
to  embrace  the  subject-matter  of  police 
regulation  under  the  general  police  power 
of  the  state.  In  the  case  of  Gundling  v. 
Chicago,  176  Til.  340,  48  L.  R.  A.  230,  52  N. 
E.  44,  We  said  at  page  348,  176  111.  page 
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233,  48  L.  R.  A.,  and  page  46,  52  N.  E.: 
"The  regulation  of  the  police  power  is  hard- 
ly susceptible  of  exact  definition,  as  the 
exigencies  of  each  case  are  varying,  and 
the  cases  are  innumerable  where  the  health 
of  the  inhabitants  of  the  municipality  may 
be  in  some  degree  endangered.  When  the 
city  council  considers  some  occupation  or 
thing  dangerous  to  the  health  of  the  com- 
munity, and,  in  the  exercise  of  its  discre- 
tion, passes  an  ordinance  to  prevent  such 
a  danger,  it  is  the  policy  of  the  law  to 
favor  such  legislation  as  being  humane  and 
essential  to  the  preservation  and  protec- 
tion of  the  community.  Municipalities  are 
allowed  a  greater  degree  of  liberty  of  leg- 
islation in  this  direction  than  any  other." 
The  police  power  of  the  state  is  that  inher- 
ent or  plenary  power  which  enables  the 
state  to  prohibit  all  things  hurtful  to  the 
comfort,  safety,  and  welfare  of  society,  and 
may  be  termed  "the  law  of  overruling 
necessity."  Lake  View  v.  Rose  Bill  Cem 
etery  Co,  70  111.  191,  22  Am.  Rep.  71;  Wa- 
bash, St.  L.  d  P.  R.  Co.  v.  People,  105  III. 
236.  Anything  which  is  hurtful  to  the 
public  interest  is  subject  to  the  police  power, 
and  may  be  restrained  or  prohibited  in  the 
exercise  of  that  power.  Dunne  v.  People, 
94  111.  120,  34  Am.  Rep.  213;  Cole  v.  Ball, 
103  111.  30;  Harmon  v.  Chicago,  110  111. 
400,  51  Am.  Rep.  698.  All  rights,  whether 
tenable  or  untenable,  are  held  subject  to 
this  police  power.  Northwestern  Fertilizing 
Co.  v.  Hyde  Park,  70  111.  634. 

Paragraph  75,  supra,  gives  cities  and  vil- 
lages power  "to  declare  what  shall  be  a  nui- 
sance, and  to  abate  the  same,  and  to  impose 
fines  upon  parties  who  may  create,  continue, 
or  suffer  nuisances  to  exist."  "A  common 
or  public  nuisance  is  one  that  affects  the 
public  at  large,  and  is  a  violation  of  a'  pub- 
lic right,  either  by  a  direct  encroachment 
upon  public  property,  or  by  doing  some  act 
which  tends  to  the  common  injury,'  or  by 
omitting  to  do,  in  the  discharge  of  a 
legal  duty,  that  which  the  common  good 
requires.  .  .  .  Nor  is  it  necessary  that 
all  persons  in  the  community,  or  in  fact  any 
individual  whatever,  should  be  actually  an- 
noyed or  injured;  but  it  is  sufficient  if  there 
is  a  tendency  to  the  annoyance  of  the  pub- 
lic by  an  invasion  of  a  right,  which  all  are 
entitled  to  exercise  if  they  see  fit.9*  21 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  683.  In 
the  case  of  Barmon  v.  Chicago,  110  111.  400, 
51  Am.  Rep.  098,  we  said,  at  page  413  of  110 
111.,  page  705  of  51  Am.  Rep.:  "At  common 
law  a  nuisance  was  anything  that  worked 
hurt,  or  inconvenience,  or  damage.  A  pub- 
lic or  common  nuisance  was  that  which 
affected  the  public,  or  was  an  annoyance  to 
the  King's  subjects  at  large."And  we  have 
had  occasion  in  many  cases  to  hold  that 
certain  things  fall  within  the  above  defi- 
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nition  of  a  nuisance,  as  in  Seaoord  v.  Peo- 
ple, 121  111.  623,  13  N.  E.  194;  Laflin  &  R. 
Powder  Co.  v.  Tearney,  131  111.  322,  7L.R, 
A.  262,  19  Am.  St.  Rep.  34,  23  N.  E.  389; 
Cooper  v.  Randall,  53  111.  24;  McCartney 
v.  Chicago  d  E.  R.  Co.  112  111.  611;  Ottawa 
Gaslight  Co.  v.  Thompson,  39  111.  598;  Som- 
erville  v.  Marks,  58  111.  371 ;  Sangamon  Dis- 
tilling Co.  v.  Young,  77  111.  197;  Wahle  v. 
Reinbach,  76  111.  322.  "Police  regulations 
may  forbid  such  a  use  and  such  modifica- 
tions of  private  property  as  would  prove  in- 
jurious to  the  citizens  generally."  Wad- 
leigh  v.  Oilman,  12  Me.  403,  28  Am.  Dec. 
188.  "Police  regulations  to  direct  the  use  of 
private  property  so  as  to  prevent  its  prov- 
ing pernicious  to  the  citizens  at  large  are 
not  void,  although  they  may  in  some  meas- 
ure interfere  with  private  rights  without 
providing  for  compensation.  This  principle 
was  settled  in  the  case  of  Vanderbilt  v.  Ad- 
ams, 7  Cow.  349,  and  in  Stuyvesant  v.  ATeto 
York,  7  Cow.  588,  and  the  counsel  for  the 
failing  party  in  the  latter  case  admitted 
that  the  principle  was  too  clear  to  be  ques- 
tioned. 'The  contrary  doctrine,'  says  the 
court  in  the  same  case,  'would  strike  at  the 
root  of  all  police  regulations.'  The  order 
of  the  mayor  and  aldermen  stands  on  the 
same  footing  as  quarantine  and  fire  regula- 
tions, and  if  by  such  regulation  an  individ- 
ual receives  some  damage  it  is  considered 
as  damnum  absque  injuria.  The  law  pre- 
sumes he  is  compensated  by  sharing  in  the 
advantages  from  such  beneficial  regulations. 
Bore  v.  Gray,  2  T.  R.  358;  British  Cast 
Plate  Mfrs.  v.  Meredith,  4  T.  R.  794."  Ba- 
ker v.  Boston,  12  Pick.  193,  22  Am.  Dec.  421. 
See  Cooley,  Const.  Lim.  748;  1  Dill.  Mun. 
Corp.  §  405.  "If  the  public  safety  or  the 
public  morals  require  the  discontinuance  of 
any  manufacture  or  traffic,  the  hand  of 
the  legislature  cannot  be  stayed  from  pro- 
viding for  its  discontinuance  by  any  inci- 
dental inconvenience  which  individuals  or 
corporations  may  suffer.  All  rights  are 
held  subject  to  the  police  power  of  the  state. 
.  .  .  Whatever  differences  of  opinion 
may  exist  as  to  the  extent  and  boundaries 
of  the  police  power,  and  however  difficult 
it  may  be  to  render  a  satisfactory  definition 
of  it,  there  seems  to  be  no  doubt  that  it  does 
extend  to  the  protection  of  the  lives,  health, 
and  property  of  the  citizens,  and  to  the 
preservation  of  good  order  and  the  public 
morals.  The  legislature  cannot,  by  any  con- 
tract, devest  itself  of  the  power  to  provide 
for  these  objects.  They  belong  emphatic- 
ally to  that  class  of  objects  which  demand 
the  application  of  the  maxim,  Solus  populi 
suprema  lex,  and  they  are  to  be  attained 
and  provided  for  by  such  appropriate  means 
as  the  legislative  discretion  may  devise. 
That  discretion  can  no  more  be  bargained 
away  than  the  power  itself.  Boyd  v.  Ala- 
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bama,  94  U.  S.  645,  24  L.  ed.  302."  Boston 
Beer  Co.  v.  Massachusetts,  97  U.  S.  25,  24 
L.  ed.  989. 

Where  the  charter  granted  to  the  city 
power  "to  make  and  enforce  within  its  lim- 
its Buch  local  police,  sanitary,  and  other 
regulations  as  are  not  in  conflict  with  gen- 
eral laws,  and  are  deemed  expedient  to 
maintain  the  public  peace,  protect  property, 
promote  the  public  morals,  and  preserve  the 
health  of  its  inhabitants,"  it  was  held  that 
an  ordinance  declaring  it  "unlawful  for  any 
person,  firm,  or  corporation,  to  erect,  build, 
construct,  or  maintain  in  the  city  any  fence, 
building,  or  other  structure  of  or  to  a 
greater  height  than  6  feet  from  the  surface 
of  the  sidewalk,  street,  or  ground  where  the 
same  is  erected,  .  .  .  for  the  purpose  of 
painting  thereon  any  sign."  etc.,  or  for 
posting  bills  or  advertisements,  is  within 
the  power  of  the  city  council.  Re  Wilshire, 
103  Fed.  620.  Under  a  city  charter  author- 
izing the  common  council  to  enact  ordinances 
to  prevent  and  abate  nuisances  and  for  the 
good  government  of  the  city,  it  was  held  the 
city  had  power  to  pass  an  ordinance  prohib- 
iting the  erection  of  billboards  exceeding 
7  feet  in  height  within  the  city  without  the 
permission  of  the  common  council,  and  to 
authorize  the  abatement  of  any  board 
erected  in  violation  of  the  ordinance  as  a 
nuisance.  Whitmier  &  F.  Co.  v.  Buffalo, 
118  Fed.  773.  Where  the  city  charter  con- 
ferred power  "to  license  and  regulate  bill- 
posters and  bill  distributors  and  sign  adver- 
tising, and  to  prescribe  the  terms  and  con- 
ditions upon  which  any  such  license  shall 
be  granted,"  it  was  held  the  city  had 
authority  to  regulate  billboards,  so  far  as 
such  regulation  was  necessary  to  the  safety 
or  welfare  of  the  inhabitants  of  the  city  or 
persons  passing  along  the  street.  Rochester 
v.  West,  164  N.  Y.  510,  53  L.  R.  A.  548,  79 
Am.  St.  Rep.  659,  58  N.  E.  673.  Where  the 
charter  authorized  the  city  "to  enact  such 
ordinances  as  should  be  deemed  expedient 
for  the  good  government  of  the  city  and  the 
preservation  of  peace  and  good  order,"  it 
was  held  this  was  similar  to  authority  to 
provide  for  the  welfare  and  safety  of  the 
community;  and  an  ordinance  limiting  the 
size  of  a  billboard  was  held  valid.  Cunning 
System  v.  Buffalo,  75  App.  Div.  31,  77  N. 
Y.  Supp.  987.  In  the  latter  case  the  court 
referred  to  the  case  of  Rochester  v.  West, 
164  N.  Y.  510,  53  L.  R.  A.  548,  79  Am.  St. 
Rep.  659,  58  N.  U.  673,  and  the  express 
authority  conferred  therein,  and  held  this 
equally  valid.  The  basis  of  sustaining  the 
ordinance  in  all  the  cases  is  that  it  is  an  ex- 
ercise of  the  police  power  for  the  safety  and 
welfare  of  the  public.  An  act  calculated  to 
promote  the  health,  comfort,  safety,  and 
welfare  of  society  may  be  regarded  as  an  ex- 
ercise  of   the   police    power   of   the   state. 
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Eden  v.  People,  161  111.  296,  32  L.  R.  A. 
659,  52  Am.  St.  Rep.  365,  43  N.  E.  1108; 
Ruhstrat  v.  People,  185  111.  133,  49  L.  R.  A. 
181,  76  Am.  St.  Rep.  30,  57  N.  E.  41.  This 
court  very  recently  said :  "In  the  exercise 
of  the  police  power,  the  state  may  require 
that  the  individual  so  manage  and  control 
his  own  property  that  the  public  health, 
public  peace,  and  public  welfare  may  be  con- 
served. Usually  the  police  power  is  invoked 
to  restrict  the  owner  in  those  uses  of  his 
property  which  he  might  have  as  a  matter 
of  natural  right,  so  as  to  conform  to  the 
welfare  of  established  society.  It  is  said  to 
be  founded  on  two  maxims:  First,  'So  use 
your  own  property  as  not  to  injure  others,' 
and,  second,  'The  safety  of  the  people  is  the 
supreme  law.9  22  Am.  &  Eng.  Enc.  Law, 
2d  ed.  pp.  916-918."  Chicago  v.  Rogers 
Park  Water  Co.  214  111.  212,  73  N.  E.  375. 
We  think  it  clear  that  either  under  fl  66 
or  75,  supra,  full  power  and  authority  are 
conferred  upon  cities,  towns,  and  villages 
to  regulate  the  construction  and  use  of  bill- 
boards within  their  corporate  limits,  pro- 
vided the  regulation  is  not  unreasonable. 
Moreover,  f  78  of  §  1,  art.  5,  confers  upon 
cities  and  villages  the  right  "to  do  all  acts, 
make  all  regulations 'which  may  be  neces- 
sary or  expedient  for  the  promotion  of 
health  or  the  suppression  of  disease."  No 
argument  need  be  advanced  that  the  struc- 
tures described  in  the  bill  before  us  may 
become  a  menace  to  the  safety  of  the  public, 
and  hence  the  subject  of  control  and  regula- 
tion. They  may  be  erected  in  such  a  man- 
ner as  to  be  dangerous  to  the  public  by  fall- 
ing or  being  blown  down,  or  constructed  of 
such  materials  and  dimensions  as  to  be 
dangerous,  or  placed  upon  buildings  or 
other  structures  in  such  a  manner  as  to  en- 
danger the  life  and  limb  of  the  citizen,  or 
erected  within  the  fire  limits  in  such  prox- 
imity to  buildings  as  to  increase  the  danger 
of  loss  by  fire,  or  so  as  to  obstruct  the  view 
of  railroad  crossings,  and  thus  endanger  life 
by  accident,  or  have  printed  or  displayed 
upon  them  obscene  characters  tending  to  de- 
moralize and  injure  the  public  morals.  If 
boards  are  erected  in  violation  of  any  of 
these  public  rights  or  interests,  and  of  oth- 
ers which  might  be  mentioned,  there  is  am- 
ple power  within  the  statute  to  regulate 
them,  provided  such  regulations  are  reason- 
ably necessary  for  the  protection  of  the  pub- 
lic health,  morals,  or  safety.  Nor  will  the 
mere  fact  that  such  structures  are  placed 
upon  private  property,  and  not  on  the  pub- 
lic streets,  protect  those  owning  or  using 
them  against  such  reasonable  regulations. 
The  police  power  invades  individual  rights 
and  property  whenever  private  individuals, 
by  the  use  of  their  private  rights  or  private 
property,  injure  the  public  in  any  of  the 
above-mentioned  ways.  The  one  essential 
70  L.  R.  A. 


and  universal  limitation  upon  the  exercise 
of  the  police  power  is,  however,  that  the 
regulation  shall  be  reasonably  necessary 
and  reasonably  exercised. 

The  question  therefore  remains  to  be  con* 
sidered  whether  the  municipal  authorities 
have  in  this  case  reasonably  exercised  the 
power  vested  in  them;  in  other  words, 
whether  the  ordinance  of  June  29,  1900  (the 
only  one  here  in  question),  is  reasonable. 
The  first  four  sections  of  the  ordinance  re- 
late to  signs  and  billboards  to  be  thereafter 
erected.  Section  1  provides  that  they  shall 
be  constructed  of  sheet  or  galvanized  iron, 
or  some  equally  noncombustible  material* 
shall  not  exceed  100  square  feet  in  area,  and 
shall  not  be  located  nearer  than  25  feet  back 
of  the  front  line  of  the  lot.  Section  2  pro- 
vides that  they  shall  not  exceed  10  feet  in 
height  above  the  level  of  the  adjoining 
streets,  and  the  base  shall  be  at  least  3  feet 
above  the  level  of  the  street,  and,  in  case 
the  grade  of  adjoining  streets  has  not  been 
established,  they  shall  not  exceed  10  feet 
above  the  surface  of  the  ground.  Section  3 
provides  that  one  board  shall  not  be  erected 
within  5  feet  of  any  other  board,  and  that 
each  shall  have  independent  supports.  All 
of  these  provisions  are  general  in  their 
terms,  and  apply  alike  to  boards  erected  in 
every  part  of  the  city.  In  a  great  city  like 
Chicago  the  court  will  take  judicial  notice 
that  billboards  are  of  various  kinds,  gener- 
ally made  out  of  a  variety  of  materials, 
and  erected  in  many  different  localities; 
some  in  the  thickly  settled  and  business  dis- 
tricts, where  the  erection  of  wooden  build- 
ings may  properly  be  prohibited,  or  in  the 
vicinity  of  electric  wires,  where  more 
stringent  regulations  are  reasonably  neces- 
sary to  protect  the  public  safety;  or  they 
may  be  in  the  remote  and  more  thinly 
-settled  territory  of  the  city,  where  such 
stringent  precautions  are  not  necessary, 
while  others  may  be  on  vacant  tracts  of 
land  far  removed  from  other  structures  of 
every  kind.  If  must  be  apparent  to  all 
reasonable  minds  that  provisions  which  are 
necessary  in  one  of  such  cases  would  be 
wholly  unnecessary  and  unreasonable  in  the 
others,  and  that  a  provision  might  be  a 
reasonable  police  regulation  in  the  one  case 
and  in  one  locality  which  would  be  wholly 
unreasonable  under  other  circumstances  in 
another  locality.  This  ordinance  is,  how- 
ever, without  qualification  or  limitation,  ap- 
plicable to  signs  and  billboards  alike  in 
all  portions  of  the  great  city  of  Chicago; 
applicable  alike  to  every  portion  of  its  ex- 
tended territory.  We  do  not  hold  that  this 
ordinance  is  so  unreasonable  as  to  be  void  if 
it  were  limited  to  particular  districts  of  the 
city.  Nor  do  we  question  the  doctrine  an- 
nounced in  Mt.  Carmel  v.  Shaw,  155  111.  37, 
27  L.  R.  A.  580,  46  Am.  St.  Rep.  311,  39 
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N.  E.  584,  and  other  eases,  holding  that, 
"where  the  municipal  authorities  are  acting 
within  their  well-recognized  powers,  or  are 
exercising  a  discretionary  power,  a  court  of 
equity  has  no  jurisdiction  to  interfere  un- 
less the  power  or  discretion  is  being  mani- 
festly abused  to  the  oppression  of  the 
citizen."  Where,  however,  as  here,  the  at- 
tempt is  to  prohibit  the  owner  of  a  lot  in  a 
remote,  sparsely  settled  part  of  the  city,'  or 
his  lessee,  from  erecting  a  sign  or  billboard 
thereon  except  of  required  material, — "sheet 
or  galvanized  iron/'  etc., — we  think  it  does 
become  unreasonable  and  oppressive. 

Section  4  provides  that  no  sign  or  bill- 
board shall  be  erected  upon  any  boulevard 
or  pleasure  drive,  or  in  any  street  where 
three  fourths  of  the  buildings  in  such  street 
are  devoted  to  residence  purposes,  without 
the  consent,  in  writing,  of  at  least  three 
fourths  of  the  residents  and  property  own- 
ers on  both  sides  of  the  street  in  the  block 
where  it  is  desired  to  erect  such  board. 
There  is  no  evidence  in  the  record  upon 
which  to  base  the  reasonableness  of  this 
provision.  It  seems  to  be  an  arbitrary  re- 
striction on  the  part  of  the  city,  depriving 
an  individual  property  owner  of  the  use  of 
his  property  as  he  may  choose,  without  any 
showing  that  such  use  would  be  injurious  to 
others  in  the  same  vicinity.  On  the  evi- 
dence before  us  that  section  must  be  held 
unreasonable  and  void. 

Section  5  provides  that  all  signs  and  bill- 
boards erected  before  the  passage  of  the  or- 
dinance which  shall  exceed  100  square  feet 
in  area  or  are  of  a  greater  height  than  10 
feet  above  the  surface  of  the  ground  shall 
pay  an  annual  license  of  50  cents  per  square 
foot,  and,  in  default  of  such  payment,  shall 
be  torn  down.    The  evidence  shows  that  un- 


der this  section  appellee  would  be  required 
to  pay  to  the  city  $210,000  per  year,  while 
its  gross  income  is  but  $120,000  per  year. 
All  of  these  signs  and  billboards  upon 
which  this  license  would  have  to  be  paid 
were  erected  by  appellee  under  the  ordi- 
nances of  the  city  as  they  existed  at  the  time 
they  were  built,  and  the  city,  in  some  in- 
stances, received  a  license  fee  for  the 
privilege  of  erecting  the  same.  This  pro- 
vision of  the  ordinance  is  not  only  unrea- 
sonable in  its  terms,  but  is  prohibitive  of 
appellee's  business,  and,  if  enforced,  ap- 
pellee would  be  required  to  pay  more  than 
one  and  one-half  times  the  amount  of  its 
gross  income,  or  have  its  property  de- 
stroyed. An  ordinance  which  is  unreason- 
able, unjust,  and  oppressive  will  be  held  by 
the  courts  to  be  void.  Howes  v.  Chicago, 
158  111.  G53,  30  L.  R.  A.  225  42  N.  E.  373. 

The  purpose  of  %%  4  and  5  seems  to  be 
mainly  sentimental,  and  to  prevent  sights 
which  may  be  offensive  to  the  aesthetic 
sensibilities  of  certain  individuals  residing 
in  or  passing  through  the  vicinity  of  the 
billboards.  The  extreme  restrictions  placed 
on  the  erection  and  maintenance  of  such 
boards,  and  the  license  fee  placed  thereon, 
indicate  that  these  sections  were  intended 
to  be  prohibitive,  rather  than  regulative, 
and  are,  in  our  judgment,  unreasonable. 

Our  conclusion  therefore  is  that  the 
decree  of  the  Superior  Court  was  right,  and 
properly  affirmed  by  the  Appellate  Court, 
not  for  want  of  power  in  the  city  council  of 
the  city  of  Chicago  to  pass  an  ordinance 
reasonably  regulating  the  erection  and 
maintenance  of  billboards,  but  because,  un- 
der the  allegations  of  the  bill  and  the  proofs 
made  by  complainant  below,  the  ordinance 
here  in  question  is  unreasonable. 


MINNESOTA  SUPREME  COURT. 


City  of  FERGUS  PALLS,  Appt., 

v. 

D.  C.  EDISON,  Reept. 


(. 


Minn. 


.) 


1,  A  municipal  corporation  which  haa 
borne  the  expense  of  constructing-  a 
■ewer  may,  until  It  is  reimbursed  the 
amount  of  Its  outlay,  require  persons  mak- 


ing connections  therewith  to  pay  for  the 
privilege. 
2.  A  resolution  adopted  for  the  pur- 
pose of  reimbursing;  a  municipal  cor- 
poration for  the  cost  of  a  sewer  for 
which  it  has  paid,  and  which  authorises  any 
person  whose  premises  adjoin,  or  are  on  a 
line  with,  the  sewer  to  connect  therewith  by 
paying  a  certain  sum  Into  the  city  treasury, 
will   include   property   on   a  parallel   street. 


Noya.—  Right  and  duty   to  connect  property 
with  drain  or  sewer. 

Drains  and  sewers  being,  for  the  most  part, 
constructed  at  the  expense*  of  property  which 
will  be  benefited  by  the  use  of  them  (see  note 
to  Heffner  v.  Cass  and  Morgan  Counties  [111.1 
58  L.  R.  A.  353),  the  question  arises  as  to  the 
right  and  duty  of  persons  who  have  been  taxed 
for  their  construction  to  use  them. 

In  Barton  v.  Syracuse,  37  Barb.  202,  it  is 
said  that  there  is  something  very  like  a  con- 
tract, to  be  implied  from  the  construction  of  a 
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sewer  at  the  expense  of  adjacent  property,  that 
It  may  be  used  to  drain  the  property  thus 
charged  with  its  construction. 

There  certainly  is  a  strong  equity  in  favor 
of  one  who  has  been  charged  with  the  cost  of  a 
drain  that  he  be  permitted  to  enjoy  the  bene- 
fit of  it.  On  the  other  hand,  there  are  stronger 
rights  on  behalf  of  the  public.  A  drain  Is  con- 
structed for  the  general  welfare,  and  some  rep- 
resentative of  the  public  must  hare  general 
supervision  of  It,  In  order  that  it  may  be  pre- 
served for  the  purpose  for  which  It  was  In- 
tended.   If  no  rules  and  regulations  were  made 
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which  is  connected  with  the  sewer  through 
a  private  lateral  which  has  been  laid  in  a 
connecting  street. 

(January  20,  1905.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Otter  Tail  County 
denying  a  new  trial  after  judgment  ordered 
for  defendant,  in  an  action  brought  to  com- 
pel payment  of  an  amount  fixed  by  ordi- 
nance for  the  privilege  of  connecting  with 
a   sewer.     Reversed, 

The  facts  are  stated  in  the  opinion. 
Mr.  N.  F.  Field  for  appellant. 


Mr.  Charles  C.  Houpt  for  respondent. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

In  1897  the  city  of  Fergus  Falls  con- 
structed a  sewer  along  Union  avenue  to  the 
grounds  of  the  insane  hospital,  located  on 
the  outskirts  of  the  city,  one  half  the  ex- 
pense of  which  was  paid  out  of  the  perma- 
nent improvement  fund  of  the  city,  and  the 
other  half  by  the  state  of  Minnesota.  The 
expense  incurred  by  the  city  in  the  con- 
struction of  the  sewer  was  not  defrayed  by 


and  enforced  for  the  enjoyment  of  the  drain, 
it  would  not  long  be  preserved.  So,  for  the 
general  good,  the  individual  must  submit  to  rea- 
sonable rules  and  regulations,  which  may  be 
promulgated  by  the  proper  authority.  Such 
regulations  must,  however,  be  reasonable  and 
such  as  may  be  complied  with  by  all. 

But;  if  the  sewer  has  been  constructed  at  pub- 
lic expense,  compensation  may  be  exacted  for 
its  use. 

In  Febgus  Falls  v.  Edison,  the  municipal 
corporation  had  paid  a  portion  of  the  cost  of  a 
sewer  out  of  its  permanent  fund,  and  had  char- 
ter authority  to  reimburse  itself  by  a  special 
assessment  on  the  property  benefited.  It  d:d 
not  exercise  this  power,  but  passed  a  resolution 
that  premises  adjoining  the  sewer  might  be 
connected  with  It  on  paying  a  certain  amo  nt 
for  each  connection.  Defendant  made  a  con- 
nection through  that  of  another  person,  and  ac- 
tion was  brought  to  compel  htm  to  pay  the 
amount  called  for  by  the  resolution.  The  court 
held  that,  notwithstanding  the  provisions  of  the 
charter  had  not  been  followed,  and  the  cost  had 
not  been  collected  by  special  assessment,  the  de- 
fendant had  no  right  arbitrarily  to  disregard 
the  resolution,  and  connect  his  property  with 
the  sewer,  without  paying  the  amount  provided. 
The  court  said  the  sewer  was  the  property  of 
the  city,  and  no  individual  had  a  right  to  con- 
nect with  it  without  Its  permission.  He  had 
no  more  right  to  proceed  in  the  way  he  did  to 
connect  with  the  sewer  than  he  would  have  had 
to  tap  a  water  main,  or  to  connect  with  an 
electrlc-Hght  plant  belonging  to  the  city,  simply 
because  the  authorities  had  proceeded  in  an  Im- 
proper manner  when  prescribing  terms  and  con- 
ditions for  using  water  from  the  main  or  cur- 
rent from  the  electric  plant 

In  Baxter  v.  Tripp.  12  R.  I.  310.  there  Is  a 
dictvm  to  the  effect  that,  at  common  law.  the 
owner  of  land  abutting  on  a  street  has  no  right 
to  connect  his  private  sewer  with  the  sewer  in 
the  street  as  owner  of  half  the  soil  of  the  street 
where  the  connection  is  made. 

So,  annual  rates  may  properly  be  fixed  for 
the  use  of  a  sewer.  Carson  v.  Brockton  Sew- 
erage Comrs.  175  Mass.  242.  48  L.  R.  A.  277,  56 
N.  E.  1,  Affirmed  in  182  U.  S.  398,  45  L.  ed. 
1151,  21  Sup.  Ot.  Rep.  8C0. 

An  ordinance  forbidding  any  person  to  enter 
a  private  drain  into  a  public  sewer  without 
written  permission  from  the  proper  authorities 
is  valid.     Ranlett  v.  Lowell,  126  Mass.  431. 

Neither  the  making  of  an  assessment  for 
sewer  construction  nor  its  abatement  because 
the  owner  of  the  land  gave  a  right  of  way  for 
the  sewer  will  give  the  right  to  make  a  connec- 
tion with  the  sewer  without  the  consent  of  the 
municipal  authorities  as  provided  by  the  city 
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ordinances.     Livingstone  v.  Taunton,  155  Mass. 
363,  29  N.  E.  635. 

But  a  municipality  cannot  discriminate  un- 
reasonably in  charges  for  the  use  of  a  public 
sewer,  so  that  It  cannot  require  from  property 
owners  who  take  water  of  a  private  water  com- 
pany the  same  fees  as  It  charges  patrons  of  the 
municipal  water  system  for  both  water  and 
sewer  services.  Mobile  v.  Bienville  Water  Sup- 
ply Co.  130  Ala.  379,  30  So.  445. 

A  source  of  revenue  to  a  city  from  the 
amounts  to  be  paid  for  the  privilege  of  connect- 
ing private  sewers  with  a  public  one  may  be 
considered  in  determining  the  division  of  the 
costs  between  the  municipal  corporation  and  the 
abutting  owners.  Patton  v.  Springfield,  99 
Mass.  632. 

An  abutting,  owner  who,  without  permission, 
secretly  connects  his  lot  with  a  tile  drain  con- 
structed In  a  street  by  the  city  at  its  own  ex- 
pense solely  for  the  drainage  of  stagnant  water 
from  a  pond,  acquires  no  rights  thereby.  To- 
ledo ex  rel.  Gates  v.  Brown,  2  Ohio  N.  P.  45. 

And  in  Evans  v.  Portland,  97  Me.  509,  54 
Atl.  1107,  which  was  an  action  against  the  city 
for  failure  to  keep  in  repair  a  drain  which 
plaintiff  alleged  a  right  to  use,  it  was  held  that 
permission  to  enter  and  drain  on  one  street  gave 
no  rights  as  to  a  drain  on  another  street  not 
shown  to  be  a  part  of  the  former. 

But  where  the  owner  of  a  lot  In  the  shape  . 
of  an  L,  the  arms  of  which  front  on  different 
streets,  receives  a  permit  to  connect  the  build- 
ing thereon  with  a  sewer  on  one  of  the  streets, 
the  permit  cannot  be  held  to  be  of  no  avail 
merely  because  the  building  actually  fronts  on 
the  other  street.  Allen  v.  Swarthmore,  25  Pa. 
Super.  Ct.  410. 

Equity  will  not  restrain  a  municipal  corpora- 
tion from  taking  out  a  connection  illegally  made 
with  a  municipal  sewer.  Assay  v.  Baldwin,  7 
W.  N.  C.  160. 

But  a  .preliminary  Injunction  will  Issue  to 
restrain  municipal  authorities  from  disconnect- 
ing a  private  sewer  from  a  public  sewer,  until 
the  rights  of  the  parties  have  been  determined, 
when  the  connection  was  made  under  the  usual 
permit  issued  by  the  municipal  authorities,  and 
it  the  place  designated  by  the  usual  officer.  Al- 
len v.  Swarthmore,  25  Pa.  Co.  Ct.  458,  and  that 
case  was  affirmed  In  25  Pa.  Super.  Ct.  410,  and 
the  injunction  made  perpetual  on  the  ground 
that  a  sewer  connection  could  not  be  cut  mere- 
ly to  compel  payment  of  an  assessment. 

A  provision  of  an  ordinance  requiring  a  writ- 
ten permit  to  connect  a  private  drain  with  a 
public  sewer  may  be  waived.  Sheridan  v.  Salem, 
148  Mass.  196,  19  N.  E.  172. 

A  permit  for  a  connection  with  a  public  drain 
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an  assessment  against  the  abutting  prop- 
erty, but,  foe  the  purpose  of  reimbursing 
itself,  the  city  council  duly  passed  a  resolu- 
tion reciting  the  construction  of  the  sewer, 
its  location,  and  other  details,  and  "that  any 
person  or  persons  may  connect  their  prem- 
ises adjoining  said  sewer,  or  on  a  line 
with  said  sewer,  by  paying  into  the  city 
treasury  of  said  city  the  sum  of  $33  for 
each  house  service,  said  connection  or  con- 
nections to  be  made  under  the  direction  and 
supervision  of  the  city  engineer,  and  in 
accordance  with  the  ordinances  of  said 
city."  Defendant  and  one  Frey,  at  their 
own  cost  and  expense,  with  the  consent  of 
the  city,  constructed  a  sewer  for  a  short 
distance  along  Hazel  street, — a  street  in- 
tersecting with  Union  avenue,  on  which  the 
city  sewer  was  laid,— connecting  the  same 
with  the  city  sewer  on  the  latter  avenue. 


In  the  summer  of  1899,  the  defendant, 
who  owns  premises  fronting  on  Lakeside 
drive,  about  a  block  distant  from  Union 
avenue,  connected  his  residence  with  said 
sewer  so  constructed  on  Hazel  street;  thus 
making  complete  connection  between  his 
residence  and  the  city  sewer  on  Union 
avenue.  The  city  demanded  of  him  pay- 
ment of  the  amount  fixed  by  the  resolution 
above  quoted.  He  declined  to  pay,  and  this 
action  followed.  Upon  the  facts  stated, 
which  were  agreed  to,  the  trial  court  or- 
dered judgment  for  defendant,  and  plaintiff 
appealed  from  an  order  denying  its  motion 
for  a  new  trial. 

The  only  question  presented  for  consid- 
eration is  the  construction  of  the  resolu- 
tion, and  whether  defendant  comes  within 
its  scope.    The  validity  of  the  action  of  the 


does  not  ran  with  the  land,  unless  the  stat- 
utory requirement  that  it  be  in  writing  has  been 
complied  with.     Estes  v.  China,  56  Me.  407. 

A  municipal  corporation  may  require  the  pay- 
ment of  all  fees  chargeable  for  the  connection 
with  a  sewer  of  a  private  drain  which  drains 
several  pieces  of  property,  although  the  owner 
of  one  has  paid  his  fees ;  and  it  may  disconnect 
the  drain  which  was  allowed  to  be  connected 
upon  payment  of  the  one  fee,  where  the  right 
to  disconnect  upon  failure  in  payment  of  the 
other  was  expressly  reserved.  Belding  Bros.  v. 
Northampton  Sewer  Comrs.  177  Mass.  39,  58  N. 
B.  156. 

A  municipality  cannot  impose  upon  a  land- 
owner, as  a  condition  of  tapping  and  making 
connection  with  a  public  sewer,  the  payment  of 
a  certain  amount  per  foot  front,  on  the  ground 
that  an  assessment  of  that  amount  upon  his 
property  for  the  construction  of  the  sewer  has 
been  declared  invalid,  and  that  thereby  a 
larger  proportion  of  the  cost  than  Intended  had 
been  cast  upon  the  city;  but  he  is  entitled  to 
make  such  connection  on  payment  of  the  license 
fee  and  performance  of  the  other  requirements 
fixed  by  statute  and  ordinance.  State  ex  rel. 
Burner  v.  Graydon,  6  Ohio  C.  C.  634. 

A  municipal  corporation  cannot  condition  a 
connection  with  a  public  sewer  upon  the  pay- 
ment of  a  void  assessment  for  the  construction 
of  the  sewer,  as  the  city  cannot  do  indirectly 
what  It  cannot  do  directly.  The  demand  in 
this  case  was  not  made  on  the  ground  of  reim- 
bursement for  the  amount  expended  In  the  con- 
struction of  the  sewer  along  the  property.  Mey- 
ler  v.  Meadville,  23  Pa.  Co.  Ct.  119. 

In  State  ew  rel.  Peck  v.  Hermann,  84  Mo.  App. 
1,  It  was  held  that  a  municipal  ordinance  re- 
quiring property  owners  to  pay  their  special 
tax  bills  for  the  construction  of  a  sewer  before 
they  shall  be  permitted  to  connect  their  private 
drains  with  it  Is  void,  as  an  exclusive  remedy 
is  given  to  the  contractors  by  the  provisions  of 
the  charter,  which  makes  the  special  tax  bills  a 
lien  upon  the  property  affected,  and  authorizes 
the  contractor  to  enforce  it;  and  the  ordinance 
cannot  be  upheld  under  the  general  power  given 
the  city  to  regulate  the  use  of  Its  sewer  system. 

But  this  case  was  overruled  in  Hill  v.  St. 
Louis.  159  Mo.  159,  60  S.  W.  116,  which  held 
that  a  municipality  has  power,  under  Its  char- 
ter authorizing  it  to  construct  and  regulate 
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sewers,  to  adopt  an  ordinance  declaring  that 
permits  to  connect  with  a  district  sewer  shall 
be  withheld  until  the  applicant  had  paid  his 
special  tax. 

And  that  the  remedy  provided  by  a  charter 
to  the  contractor  building  a  sewer,  that  he  shall 
be  paid  by  special  tax  bills  on  the  property 
benefited,  to  be  enforced  by  suit,  is  not  exclu- 
sive, and  he  may  restrain  the  municipality 
from  issuing  to  the  delinquent  property  owners 
permits  to  connect  with  the  sewer,  under  a  mu- 
nicipal ordinance  providing  that  such  permits 
shall  not  be  issued  until  the  tax  is  paid.    rbid. 

Under  an  ordinance  requiring  the  owner  of 
property  abutting  on  a  sewer  to  pay  for  a  per- 
mit to  connect  therewith  according  to  feet 
frontage,  it  is  immaterial  how  deep  the  lot  may 
be,  although  abutting  also  on  a  cross  street, 
nor  how  many  bouses  on  his  property  may  be 
served  thereby.  Lancaster  v.  Myers,  9  Lane 
L.  Rev.  257. 

A  municipality  has  no  power  to  turn  the  con- 
struction, maintenance,  and  control  of  its  sew- 
ers over  to  private  parties,  and  authorise  them 
to  compel  payment  by  citizens  of  compensation* 
for  the  privilege  of  using  the  sewers,  in  the  ab- 
sence of  express  statutory  authority  so  to  do 
and  granting  it  the  power  to  compel  such  pay- 
ments. Weaver  v.  Canon  Sewer  Co.  (Colo. 
App.)   70  Pac.  953. 

A  statute  giving  power  to  cities  to  pass  by- 
laws charging  all  persons  who  own  or  occupy 
property  which  is  drained  or  required  to  be 
drained  into  a  common  sewer  with  a  reasonable 
rent  for  the  use  of  the  same  applies  to  sewers 
already  constructed  by  general  taxation,  as  well 
as  to  those  which  might  afterwards  be  built. 
lie  McCutchon,  22  TJ.  C.  Q.  B.  613. 

A  sewerage  rate  imposed  by  law  is  not  a 'tax 
upon  the  land,  but  a  personal  charge  upon  the 
owner ;  so,  where  the  grantee  of  land  paid  over- 
due sewerage  rates,  he  had  no  right  of  action 
therefor  under  the  covenant  in  his  deed  for  seis- 
in and  quiet  enjoyment  free  "from  all  arrears 
of  taxes  and  assessments  whatsoever  due  or  pay- 
able upon  or  in  respect  of  the  said  lands."  Moore 
v.  Hynes,  22  U.  C.  Q.  B.  107. 

A  by-law  Imposing  a  uniform  rate  for  drain- 
ing into  the  common  sewers  of  a  city  of  a  cer- 
tain amount  per  foot  frontage,  to  be  charged 
upon  the  proprietors  of  real  property  for  each 
and  every  foot  frontage  of  property  draining 
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city  in  adopting  this  method  of  reimburs- 
ing itself  for  the  expense  of  the  sewer  was 
sustained  in  the  case  of  Fergus  Falls  v. 
Boen,  78  Minn.  186,  80  N.  W.  961, —  a  case 
involving  the  action  of  the  city  in  this  par- 
ticular matter.  The  resolution  provides 
'  that  any  person  may  connect  his  premises 
adjoining  said  sewer,  or  on  a  line  with  it, 
by  paying  the  amount  specified  therein. 
Defendant's  premises  did  not  abut  upon 
Union  avenue,  nor  adjoin  that  avenue,  and 
for  this  reason  he  insists  that  he  does  not 
come  within  the  scope  of  the  resolution. 
The  resolution  is  entitled  to  a  reasonable 
construction.  The  purpose  of  it  was  to 
provide  means  to  reimburse  the  city  for 
the  expense  incurred  in  laying  the  sewer, 
and  it  should  be  so  construed  as  to  au- 
thorize the  city  to  demand  of  all  persons 
in  the  vicinity  of  the  sewer,  who  connect 


with  and  make  use  of  the  same,  payment 
of  the  amount  fixed  for  such  connection. 
So  construing  it,  defendant  comes  within 
its  scope  and  purpose,  and  is  liable,  under 
the  decision  in  the  Boen  Case,  for  the 
amount  claimed  by  plaintiff.  As  already 
suggested,  the  purpose  of  the  resolution 
was  to  reimburse  the  city  for  the  cost  of 
the  sewer.  Whether,  after  it  has  been  fully 
reimbursed,  it  may  still  require  property 
owners  making  use  of  it  to  pay  the  amount 
fixed  by  the  resolution,  we  need  not  deter- 
mine. For  aught  that  appears  from  the 
record  in  the  case  now  before  us,  the  city 
has  not  yet  been  fully  reimbursed;  and 
clearly,  until  then,  it  may  require  property 
owners  in  the  vicinity  of  the  sewer,  mak- 
ing use  thereof,  to  pay  therefor. 
Order  reversed  and  new  trial  granted. 


into  such  sewers,  is  invalid,  as  being  an  arbi- 
trary rate  not  taxed  in  proportion  to  the  as- 
sessed value  of  property,  as  required  by  statute. 
Aldwell  v.  Toronto,  7  U.  C.  C.  P.  104. 

A  sewer  rent  not  being  a  charge  upon  land, 
bat  upon  the  owner  or  occupier,  summary  reme- 
dies given  by  statute  for  the  collection  of  or- 
dinary rates  and  assessments  cannot  be  ex- 
tended to  sewerage  rates.  Re  McCutchon,  22 
U.  C.  Q.  B.  613. 

A  by-law  permitting  the  owner  or  occupier  of 
property  required  to  be  drained  into  a  common 
sewer  to  commute  within  one  year  for  the  pay- 
ment of  the  sewerage  rate  is  unobjectionable. 
/Mel. 

A  municipal  corporation,  after  receiving  the 
price  for  a  sewer  connection,  cannot  take  advan- 
tage of  the  fact  that  the  permit  was  not  signed 
by  the  proper  officer,  where  tbe  book  of  blanks 
was,  with  tbe  approval  of  tbe  proper  committee, 
placed  in  the  bands  of  the  inspector,  who  for 
several  years  was  permitted  to  have  sole  con- 
trol of  the  matter.  Allen  v.  Swarthmore,  25 
Pa.  Super.  Ct  410. 

Duty  to  make  connection. 

In  Ginter  v.  St.  Mark's  Church  (Minn.)  69 
L.  R.  A.  621,  103  N.  W.  738,  it  was  held  that 
owners  of  improved  property  located  adjacent 
to  an  adequate  sewer  or  drainage  system  in  a 
city  are  required  to  connect  therewith  the  water 
gutters  and  spouts  upon  tbeir  buildings,  and 
not  to  permit  the  rain  water  to  collect  and  dis- 
charge upon  the  surface  in  such  a  way  that  it 
will  enter  adjoining  premises,  provided  such 
connection  with  tbe  drainage  .system  can  rea- 
sonably be  made. 

Drainage  ditches. 

The  necessity  for  public  supervision  is  even 
greater  in  the  case  of  drainage  ditches  than  in 
the  case  of  municipal  sewers,  because  they  are 
of  a  less  substantial  nature,  and  tbe  possibility 
of  exceeding  their  capacity  is  greater. 

A  drainage  canal  constructed  in  the  exercise 
of  powers  of  eminent  domain  does  not  thereby 
become  a  watercourse  to  which  one  can  drain 
without  payment  of  a  proportionate  share  of 
the  expense,  although  the  most  convenient 
means  of  draining  his  farm.  Porter  v.  Arm- 
strong, 129  N.  C.  101,  39  S.  E.  799. 

The  mere  fact  that  landowners  have,  by  rea- 
son of  their  land  naturally  draining  in  that  di- 
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rection,  the  legal  right  to  have  the  waters  from 
their  lands  flow  off  over  the  lands  below  them 
lying  within  a  drainage  district,  gives  them  no 
right  to  connect  their  drains  with  the  artificial 
drains  of  the  district  without  subjecting  them- 
selves to  the  conditions  imposed  by  the  statute 
of  being  deemed  to  have  thereby  voluntarily  ap- 
plied to  be  Included  within  such  district.  Peo- 
ple ex  rel.  Caldwell  v.  Wild  Cat  Drainage  Dist. 
181  111.  177,  54  N.  E.  923. 

Tbe  right  to  conduct  into  a  public  ditch  water 
falling  or  flowing  by  natural  means  upon  lands 
assessed  for  the  construction  thereof,  by  means 
of  lateral  drains,  does  not  extend  to  lands  not 
assessed  therefor,  nor  authorize  the  owner  of  as- 
sessed lands  to  collect,  by  artificial  means,  wa- 
ter from  lands  not  so  assessed,  the  natural  out- 
let of  which  is  in  another  direction,  and  dis- 
cbarge the  same  into  the  ditch  in  such  quanti- 
ties as  to  overtax  the  capacity  thereof  and  over- 
flow lower  lands.  Young  v.  Gentis,  7  Ind.  App. 
199,  32  N.  E.  796. 

A  landowner  will  be  enjoined  from  construct- 
ing private  drains  on  his  land,  and  connecting 
them  with  a  public  ditch  having  its  head  on  his 
land,  thereby  draining  therein  water  from  a  por- 
tion of  his  farm  not  naturally  flowing  in  that 
direction,  and  overtaxing  the  capacity  of  the 
public  ditch  to  the  injury  of  a  lower  proprietor, 
where  the  ditch  was  constructed  with  a  limited 
capacity,  calculated  to  drain  only  a  small  por- 
tion of  his  land  immediately  surrounding  its 
head,  and  the  amount  of  the  assessment  there- 
for was  made  accordingly,  although  assessed  on 
the  entire  tract  Drake  v.  Schoenstedt,  149 
Ind.  90,  48  N.  E.  629. 

An  injunction  will  lie  to  prevent  one  whose 
lands  were  not  affected  by  the  construction  of 
a  public  ditch  from  cutting  a  ditch  on  his  own 
land  and  that  of  another  through  a  natural  ele- 
vation so  as  to  turn  the  waters  of  a  large 
swamp  partly  on  his  land,  with  an  outlet  to 
which  the  waters  flowed  in  a  well-defined  chan- 
nel, in  another  direction,  into  such  ditch,  the 
effect  of  which  would  be  to  overtax  its  capacity 
and  submerge  and  injure  an  owner's  land. 
Pence  v.  Garrison,  93  Ind.  345. 

It  is  no  defense  to  a  prosecution,  under  the 
statute,  for  obstructing  a  public  ditch,  that  the 
obstruction  was  caused  by  the  connection  by  a 
landowner  of  his  private  drain  therewith.  Such 
connection  cannot  be  made  if  the  effect  is  to 
obstruct  or  destroy  the  ditch  constructed  under 
16 
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the  statute  as  a  work  of  public  utility.  Toops 
v.  State,  02   Ind.  13. 

A  landowner  along  a  public  road  at  the  sides 
of  which  are  the  usual  road  ditches  may  take 
advantage  of  the  same  to  drain  his  land  If 
such  use  does  cot  Inconvenience  the  public  or 
Individuals,  or  injure  the  public  work.  Thorn 
v.  Dodge  County  (Neb.)  00  N.  W.  763. 

But  the  fact  that  highway  drains  constructed 
for  the  purposes  of  carrying  off  surface  waters 
were  paid  for  by  general  taxation  does  not  give 
the  taxpayers  a  right  to  mingle  their  sewage 
with  the  surface  waters,  and  the  granting  of 
such  right  confers  a  benefit  for  which  grantees 
are  liable  to  assessment.  Hunter's  Appeal,  71 
Conn.    180,    41    Atl.   557. 

A  license  to  use  a  highway  drain  constructed 
by  a  town  for  the  purpose  of  carrying  off  sur- 
face waters  Is  limited  to  uses  consistent  with 
Its  proper  functions,  and  Is  not  equivalent  to  a 
perpetual  right  of  connection  for  sewage  pur- 
poses.   Ibid. 

An  abutting  owner  who,  by  consent  of  the 
public  authorities  and  by  the  payment  of  half 
the  cost  of  a  sluiceway  across  the  highway,  Is 
permitted  to  empty  household  drainage  Into  an 
open  sewer,  acquires  no  property  right  in  the 
street  entitling  blm  to  damages,  when,  on  the 
closing  of  the  open  sewer  as  offensive  and  his 
neglect,  after  notice,  to  connect  with  a  new 
closed  sewer  in  the  highway,  the  officials  cut 
off  his  drain.  Camp  v.  Bane,  06  Vt.  563,  29 
Atl.   1022. 

A  township  does  not  acquire  a  prescriptive 
right  to  discharge  Its  sewage  Into  the  sewer-* 
and  water  course  of  an  adjoining  township  by 
the  fact  that  several  of  Its  householders  have 
discharged  their  sewage  In  such  manner  for  the 
prescriptive  period,  as  the  rights  thereby  ac- 
quired are  personal  to  such  householders. 
K)ng8town  v.  Blackrock  Twp.  Ir.  Rep.  10*  Bq. 
100. 

So,  the  Inhabitants  of  a  district  cannot,  as 
such,  have  a  right  by  prescription  to  drain  their 
sewage  into  the  drainage  system  of  an  adjoin- 
ing district,  though  such  a  right  may  become 
attached  to  the  several  houses  connected  by 
drains  with  the  system,  and  which  discharge 
sewage  in  to  it  for  the  legal  period  of  prescrip- 
tion. Atty.  Gen.  v.  Acton  Local  Board,  L,  R. 
22  Ch.  Div.  221,  52  L.  J.  Ch.  N.  S.  108,  47  L. 
T.  N.  S.  510,  31  Week.  Rep.  153. 

Private  drains. 

One  who,  in  compliance  with  a  requirement  of 
the  public  authorities  that  he  drain  his  lot, 
constructs,  with  their  consent,  a  drain  along  a 
public  street,  has  a  right  to  Its  exclusive  use, 
and  other  residents  on  the  street  cannot  com- 
pel him  to  permit  them  to  share  Its  use.  Car- 
roll v.  Connor,  03  N.  T.  Supp.  1077. 

The  dedication  to  the  public  of  a  street  In 
which  a  private  sewer  has  previously  been  laid 
by  consent  of  the  landowner  does  not  make  ttib 
sewer  a  public  sewer;  and  one  who  connects 
therewith  without  the  owner's  consent  commits 
a  trespass.  Smala  v.  Stewart,  32  Plttsb.  L.  J. 
N.  8.  207. 

Equity  will  enjoin  a  landowner  from  connect- 
ing his  drain  with  a  private  sewer  laid  In  the 
highway,  the  remedy  at  law  being  inadequate 
when  the  sewer  Is  Incapable  of  serving  both 
owner  and  trespasser.    Ibid. 

A  sewer  built  In  the  public  street  by  private 
Individuals  and  given  to  a  city  becomes  as 
much  a  public  sewer  as  If  built  by  the  clt> 
Itself,  for  tapping  which  no  more  than  the 
usual  license  fee  fixed  by  ordinance  can  be 
70  L.  R.  A. 


charged  an  abutting  owner  who  did  not  partici- 
pate in  the  building  thereof,  under  a  statute 
providing  that  parties  owning  property  abutting 
upon  a  street  or  public  highway,  in  or  through 
which  a  public  sewer  or  drain  is  constructed, 
Rhonld  have  the  privilege  of  tapping  and  using 
It  for  the  purpose  of  draining  their  premises, 
under  such  rules  and  regulations  as  may  be  pre- 
scribed. Sprlngmyer  v.  State  em  rcL  Bowler, 
1  Ohio  C.  C.  501. 

Compulsory  drainage. 

Notice  and  opportunity  to  be  heard  need  not 
be  given  to  a  property  owner  before  the  passage 
of  an  ordinance  under  statutory  authority  re- 
quiring him  to  connect  his  drainage  with  the 
sewer  and  destroy  any  cesspool  on  the  property. 
Harrington  v.  Providence,  20  R.  I.  233,  38  L.  R. 
A.  305,  38  Atl.   1. 

Under  the  statute  of  Arkansas  which  pro- 
vides that  property  owners  near  or  adjacent  to 
any  city  sewer  shall  connect  their  premises 
with  the  sewer  when  required  to  do  so  by  the 
board  of  health,  one  whose  property  is  not  with- 
in a  sewer  district  may  connect  with  the  sewer 
when  ordered  to  do  so  by  the  board  of  health, 
and  he  Is  not  required  to  pay  any  part  of  the 
cost  of  the  construction  of  the  sewer  before  so 
doing.      Martin  v.  II  lib,  53  Ark.  300, 14  S.  W.  94. 

In  determining  the  question  of  the  duty  of  a 
mill  owner  to  comply  with  a  statute  requiring 
him  to  connect  his  premises  with  a  public 
sewer  because  of  the  objection  that  the  sewer 
adjacent  to  his  premises  Is  not  a  public  one,  it 
is  sufficient  If  the  sewer  is  a  public  one  below 
the  premises  in  question,  although  It  may  not 
be  above  that  point  Com.  v.  Abbott,  160  Mass. 
285,  35  N.  B.  782. 

Procedure. 

Mandamus  will  not  Issue  to  compel  a  board 
of  public  works  to  permit  an  abutting  owner  to 
tap  and  make  connections  with  a  sewer  where 
no  special  duty  Is  by  statute  enjoined  upon  the 
board  to  permit  sewers  to  be  tapped,  but  the 
matter  Is  left  entirely  within  the  discretion  of 
the  board.  State  em  ret.  Thorns  v.  Board  of 
Public  Works,  6  Ohio  Dec.  Reprint,  760. 

Where  the  statute  directs  that  both  applica- 
tion and  permit  for  a  connection  with  a  public 
drain  must  be  In  writing,  the  statute  Is  waived 
by  the  municipality  in  a  suit  for  the  breach 
thereof  unless  it  is  set  up  in  the  pleadings. 
Estes  v.  China,  56  Me.  407. 

Liability  for  injuries. 

Citizens  who  are  required  by  the  municipality 
to  make  connection  with  a  public  sewer  cannot 
be  sued  by  one  upon  whose  property  the  sewage 
Is  cast  by  the  municipality  for  damages  for  the 
injury  so  caused,  or  to  enjoin  their  continued 
use  of  the  sewer  Carmlchael  v.  Texarkana,  04 
Fed.  561,  Affirmed  In  54  C.  C.  A.  170,  116  Fed. 
845. 

Where  a  nuisance  is  created  by  the  action  of 
several  persons  In  discharging  the  sewage  from 
their  premises  into  a  drain  belonging  to  the 
local  sanitary  authorities,  which  drain  is  In- 
adequate, the  local  authorities,  being  bound  to 
comply  with  the  duty  Imposed  upon  them  by 
the  public  health  act  of  1875  requiring  them  to 
provide  sewers  for  effectually  draining  their 
district,  cannot  proceed  against  one  of  the  per- 
sons discharging  sewage  Into  such  drain  to 
compel  the  abatement  of  the  nuisance,  as  It  Is 
the  duty  of  the  local  authority  to  provide  a 
proper  sewer.     Fordom  v.  Parsons  [1804]  2  Q. 
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B.  780,  64  L.  J.  M.  C.  N.  8.  22,  10  Reports,  426, 
71  I-  T.  N.  S.  428,  58  J.  I\  703. 

rersons  who  Independently  and  without  co- 
operation or  concert  of  action  turn  surface  wa- 
ter Into  a  drain  and  cause  Injury  to  property 
through  which  the  drain  flows  cannot  be  Jointly 
liable  as  Joint  tort  feasors.  Bonte  v.  I'ostel,  22 
Ky.  L.  Rep.  580,  Dl  L.  K.  A.  187,  58  S.  W.  530. 

tfut.  under  a  statute  authorising  local  authori- 
ties to  compel  abatement  of  a  nuisance  by  one 
by  whose  act  or  sufferance  the  nuisance  arises, 
one  of  several  persons  discharging  sewage  into  a 
drain,  from  which  It  flows  Into  an  open  sewer, 
creating  a  nuisance,  may  be  proceeded  against, 
where  the  sewage  discharged  by  him  Is  of  Itself 
sufficient  to  create  a  nuisance;  although  It  was 
said  by  the  court  that  such  a  person  could  prob- 
ably not  have  been  proceeded  against  where  his 
contribution  was  not  sufficient  In  Itself  to  cre- 
ate a  nuisance,  though  the  aggregate  amounted 
to  one.    Brown  v.  Bussell,  L.  U.  8  Q.  B.  251. 

A  person  discharging  noxious  matter  Into  a 
sewer  cannot  escape  liability  upon  the  ground 
that  the  municipality  might  have  prevented  the 
nuisance  by  properly  flushing  and  trapping  the 
sewer,  as  the  fact  that  the  miiniclpanty  may 
have  contributed  to  the  nuisance  does  not  re- 
lieve those  creating  It  or  contributing  to  IL 
St.  Helens  Chemical  Co.  v.  St.  Helens,  L.  R.  1 
Exch.  DIv.  106,  45  L.  J.  M.  C,  N.  S.  150,  34  L. 
T.  N.  S.  807. 

A  canal  company  acting  pursuant  to  statutory 
authority  Is  not  liable,  In  the  absence  of  negli- 
gence on  Its  part,  for  Injuries  resulting  from  Its 
discharging  the  water  of  Its  canal  Into  a  sewer 
except  for  an  obstruction  In  the  sewer,  of  which 
U  had  no  knowledge  at  the  time.  Bough  ton  v. 
Midland  G.  W.  R.  Co.  Ir.  Rep.  7  C.  L.  160. 

Such  company  Is  not  guilty  of  negligence  In 
not  discontinuing  Its  discharge  upon  discover- 
ing the  existence  of  the  obstruction,  where  to  do 
so  would  necessitate  suspending  traffic  on  the 
canal.  This  Is  upon  the  ground  that,  the  orig- 
inal discharge  of  the  water  having  been  lawful, 
it  did  not  become  unlawful  by  reason  of  the 
knowledge  of  Its  consequences.     Ibid. 


A  landlord  constructing  a  drain  by  which  the 
tenants  from  several  of  his  buildings  discharge 
their  sewage  is  the  person  causing  the  nuisance 
resulting  therefrom,  under  a  statute  authoriz- 
ing the  local  board  of  authorities  to  proceed 
against  the  person  by  whose  act  the  nuisance 
arises.    Brown  v.  Bussell,  L.  R.  3  Q.  B.  251. 

The  turning  of  so  great  a  quantity  of  water 
into  a  sewer  that  Its  capacity  is  exceeded,  so 
that  the  contents  overflow  upon  the  street,  is  a 
public  nuisance  for  which  an  Indictment  will 
lie;  and  no  action  can  be  maintained  by  an 
abutting  property  owner  whose  property  is  in- 
jured by  the  flowing  of  the  sewage  upon  it 
Waters  v.  Newark,  56  N.  J.  L.  361,  28  Atl.  717. 

A  gas  company  is  not  entitled  to  discharge 
Into  the  gutters  and  drains  of  a  city  large  quan- 
tities of  poisonous  waters  produced  in  the  man- 
ufacture of  gas.  8uch  gutters  are  only  In- 
tended to  carry  off  the  surface  waters  and  those 
that  percoiate  through  the  ground.  Municipal- 
ity No.  One  v.  Gaslight  Co.  5  La.  Ann.  439. 

The  maintenance  by  a  cotton-mill  company  of 
outlets  from  closets  and  cesspools  of  Its  large 
factory  Into  the  public  gutters  of  the  city,  caus- 
ing offensive  matter  injurious  to  the  public 
health  to  flow  through  the  gutters.  Is  such  a 
nuisance  as  may  be  abated  by  an  Injunction  is- 
sued on  the  complaint  of  the  city  board  of 
health.  Board  of  Health  v.  Maginnls  Cotton 
Mills,  46  La.  Ann.  806,  15  So.   164. 

Equity  will  enjoin  the  discharging  of  refuse 
from  a  tomato  canning  factory  into  a  public 
6ewer,  and  thence  Into  a  small  natural  stream, 
whereby  a  nuisance  is  created.  Butterfoss  v. 
State  e*  rel.  Lambertville  Bd.  of  Health,  40  N. 
J.  Eq.  325. 

The  measure  of  damages  for  the  overflow  of 
an  owner's  land,  destroying  crops  and  causing 
permanent  damages,  caused  by  the  wrongful 
discharge  Into  a  public  ditch  of  water  not  nat- 
urally flowing  therein,  Is  the  value  of  the  crops 
destroyed  and  the  difference  In  value  of  the 
land  before  and  after  the  trespass.  Young  v. 
Gentle,  7  Ind.  App.  199,  82  N.  E.  706. 

»    H.   P.  F. 


IOWA  SUPREME  COURT. 


Anna  FITZGIBBONS 

v. 

MERCHANTS'    &    BANKERS'    MUTUAL 

FIRE  INSURANCE  COMPANY,  Appt. 

(126  Iowa,  52.) 

1.  The  mere  accumulation  of  interest 
on  m.  morttnute,  of  which  an  Insurer  was 
notified  at  the  time  of  Issuing  the  policy  on 
real  estate,  will  not  work  a  forfeiture  of  the 
iiiKiirarce. 

2.  The  Institution  of  foreclosure  pro- 
ceedings aaralnst  the  real  eiitnte  only 
will  not  work  a  forfeiture  of  an  Insurance 
policy  covering  real  and  personal  property, 
uhlch  provides  that  It  shall  be  forfeited  by 
the  Institution  of  foreclosure  proceedings 
against  the  "property  insured." 


3.  A  negmtlve  reply-  to  a  question  In  the 
proofs  of  loss  as  to  the  pendency  of  fore- 
closure proceedings  against  the  property  will 
not  avoid  the  policy  If,  although  Inst  It'  ted, 
such  proceedings  had  progressed  to  a  final 
decree  before  the  loss  occurred. 

(November  19,  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Polk  County 
in  plaintiff's  favor  in  an  action .  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
policy  of  fire  insurance.    A/firmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  C.  E.  Campbell,  for  appellant: 
The  breach  of  the  terms  of  the  policy  by 
foreclosure  proceedings  without  the  know!- 


Note. — For  mortgage  as  effecting  change  of 
title  or  Interest  of  insured  property  generally, 
see,  in  this  series,  Sun  Fire  Office  v.  Clark,  38 
L.  It.  A.  502,  and  note. 

As  to  effect  of  prohibiting  mortgage  on  part 
only  of  property  covered  by  Insurance  policy, 
sec  also.  In  this  series,  State  Ins.  Co.  v.  Schreck, 
70  L.  R.  A. 


6  L.  R.  A.  524,  and  Wright  v.  Fire  Ins.  Asso. 
19  L.  R.  A.  21 1,  with  note  as  to  severability  of 
Insurance  In  same  policy. 

As  to  effect  of  condition  against  encumbrance 
upon  renewal,  substitution,  or  alteration  of  en- 
cumbrance upon  Insured  property,  see  Bowlus 
v.  Phoenix  Ins.  Co.  20  L.  R.  A  400  and  note. 
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edge  or  consent  of  defendant  is  fatal  to 
plaintiff's  right  to  recover. 

Meadows  v.  Hawkey e  Ins.  Co.  62  Iowa, 
387,  17  N.  W.  600;  Smith  v.  St.  Paul  F.  d 
U.  Ins.  Co.  106  Iowa,  227,  76  N.  W.  676. 
On  petition  for  rehearing. 

At  no  time  was  it  alleged  or  contended  by 
the  appellee  in  the  district  court  that  in  or- 
der to  render  the  policy  void,  the  mortgage 
and  foreclosure  must  cover  the  entire  proper- 
ty insured.  Nor  was  it  alleged  or  contended 
that  the  foreclosure  of  the  mortgage  did  not 
create  a  new  and  additional  hazard.  This 
court  should  not,  therefore,  have  affirmed 
the  case  upon  those  grounds. 

Dean  v.  Hall,  4  G.  Greene,  425;  Hinter- 
meister  v.  State,  1  Iowa,  101;  Mumma  v. 
MoKee,  10  Iowa,  107;  State  y.  Groome,  10 
Iowa,  308;  Berry  v.  Gravel,  11  Iowa,  135; 
Rockwell  v.  Kimball,  11  Iowa,  524;  Elder 
y.  Littler,  15  Iowa,  65;  Starry  v.  Starry, 
21  Iowa,  254;  Kruok  v.  Prine,  22  Iowa,  570; 
McNaught  v.  Chicago  d  N.  W.  R.  Co.  30 
Iowa,  336;  Evans  v.  Hawley,  35  Iowa,  83; 
Stanberry  v.  Dickerson,  35  Iowa,  493;  State 
v.  Cuddy,  40  Iowa,  419;  Price  v.  B.  C.  R.  d 
M.  R.  Co.  42  Iowa,  16;  Trayer  v.  Reeder, 
45  Iowa,  272;  Davis  v.  Nolan,  49  Iowa, 
683;  Argall  v.  Pugh,  56  Iowa,  308,  9  N.  W. 
226;  Wetmore  v.  McMillan,  57  Iowa,  344, 
42  Am.  Rep.  45,  10  N.  W.  725;  Wire  v.  Fos- 
ter, 62  Iowa,  114,  17  N.  W.  174;  Babcock  v. 
Board  of  Equalization,  65  Iowa,  110,  21  N. 
W.  207;  Goodnow  y.  Plumb,  67  Iowa,  661, 
25  N.  W.  870;  Garretson  v.  Equitable  Mut. 
Life  d  Endowment  Asso.  74  Iowa,  419,  38 
N.  W.  127 ;  Bolton  v.  McShane,  79  Iowa,  26, 
44  N.  W.  211;  Kenosha  Stove  Co.  v.  Shedd, 
82  Iowa,  540,  48  N.  W.  933;  Independent 
District  v.  LuVerne,  88  Iowa,  713,  Appz.  64 
N.  W.  221;  Ryers  v.  Johnson,  89  Iowa,  278, 
56  N.  W.  449;  Beacham  y.  Gurney,  91  Iowa, 
621,  60  N.  W.  187;  Ross  v.  Hawkey e  Ins.  Co. 
93  Iowa,  222,  34  L.  R.  A.  466,  61  N.  W. 
852;  Paine  v.  Lettsville,  103  Iowa,  481,  72 
N.  W.  693;  State  v.  Olds,  106  Iowa,  110,  76 
N.  W.  644;  Talbot  v.  First  Nat.  Bank,  106 
Iowa,  361,  76  N.  W.  726;  Hough  v.  Gearen, 
110  Iowa,  240,  81  N.  W.  463;  Easton  v. 
Somerville,  111  Iowa,  164,  82  Am.  St.  Rep. 
502,  82  N.  W.  475. 

As  to  these  questions  the  appellant  has 
not  had  its  "day  in  court." 

Greenlee  v.  North  British  d  Mercantile 
Ins.  Co.  102  Iowa,  432,  63  Am.  St.  Rep.  455, 
71  N.  W.  534. 

Messrs.  Carr,  Hewitt,  Parker,  6c 
Wright,  for  appellee: 

The  defendant  waived  the  provisions  in 
relation  to  liens  and  encumbrances  espe- 
cially as  to  the  mortgage  on  the  building, 
when  the  policy  was  issued,  and  also  the  pro- 
vision with  reference  to  foreclosure  there- 
of; and  it  is  estopped  from  relying  thereon. 

Williams  v.  Niagara  F.  Ins.  Co.  50  Iowa, 
70  L.  R.  A. 


561 ;  Jordan  v.  State  Ins.  Co.  64  Iowa,  216, 
19  N.  W.  917;  Stone  v.  Hawkey e  Ins.  Co. 
68  Iowa,  737,  56  Am.  Rep.  870,  28  N.  W. 
47;  3  Joyce,  Ins.  8  2511. 

The  policy  of  insurance  in  terms  insures 
the  two  classes  of  property  as  a  whole,  and 
the  terms  of  forfeiture  are  such  that,  unless 
the  foreclosure  proceedings  involve  all  of 
the  property,  there  is  no  violation  of  its 
terms,  and  the  forfeiture  will  not  be  de- 
clared. 

Bills  v.  Hibernia  Ins.  Co.  87  Tex.  547,  29 
L.  R.  A.  706,  47  Am.  St.  Rep.  121,  29  S.  W. 
1063. 

The  policy  of  insurance  is  divisible,  and  is 
a  separate  undertaking  to  indemnify  for  and 
on  account  of  the  loss  to  the  building  and 
loss  on  the  furniture.  Being  a  separate  J 
undertaking  and  the  contract  being  divisible, 
the  plaintiff  is  entitled  to  recover  the  value 
of  the  personal  property  insured,  because 
there  has  been  a  violation  of  none  of  the 
provisions  of  the  contract  with  reference  to 
the  personal  property. 

State  Ins.  Co.  v.  Schreck,  27  Neb.  527,  6 
L.  R.  A.  524,  20  Am.  St.  Rep.  696,  43  N. 
W.  340;  Merrill  v.  Agricultural  Ins.  Co.  73 
N.  Y.  452,  29  Am.  Rep.  184;  Koontz  v. 
Hannibal  Sav.  d  Ins.  Co.  42  Mo.  126,  97 
Am.  Dec.  325;  Loehner  v.  Home  Mut.  Ins. 
Co.  17  Mo.  247;  Trabue  v.  Dwelling  House 
Ins.  Co.  121  Mo.  75,  23  L.  R.  A.  719,  42  Am 
St  Rep.  523,  25  S.  W.  848 ;  Coleman  v.  New 
Orleans  Ins.  Co.  49  Ohio  St.  310,  16  L.  R.  A. 
174,  34  Am.  St.  Rep.  565,  31  N.  E.  279. 

Weaver,  J.,  delivered  the  opinion  of  the 
court: 

Under  date  of  August  9,  1897,  the  defend- 
ant insurance  company  issued  to  the  plain- 
tiff a  policy  indemnifying  her  against  loss 
or  damage  by  fire  on  her  frame  dwelling 
house  in  the  sum  of  $850,  and  on  household 
furniture  in  the  sum  of  $500.  The  princi- 
pal office  of  the  defendant  has  at  all  times 
been  in  the  city  of  Des  Moines,  Iowa,  and  the 
insured  property  was  located  in  the  adja- 
cent town  of  Valley  Junction.  The  policy 
was  issued  for  a  term  of  six  years,  and  the 
premium  thereon  was  made  payable  in  year- 
ly instalments  or  assessments.  On  May  12, 
1902,  the  insured  property  was  destroyed  by 
fire.  All  the  matured  assessments  or  in- 
stalments of  the  premium  had  been  duly 
paid,  and  it  is  conceded  that  plaintiff  has 
furnished  to  the  defendant  due  proofs  of  her 
loss,  and  that  such  loss  upon  the  building 
amounts  to  $700,  and  upon  the  personal 
property  to  $500.  The  defendant  is  there- 
fore admittedly  liable  to  the  plaintiff  upon 
the  policy  in  suit  in  the  sum  of  $1,200,  un- 
less it  is  relieved  from  such  obligation  by 
reason  of  matters  pleaded  in  its  answer. 
These  defenses  will  be  severally  noticed  it 
the  further  progress  of  this  opinion. 
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1.  It  is  alleged  that  at  the  time  the  policy 
was  issued  there  was  a  mortgage  to  the 
amount  of  $400  outstanding  upon  the  real  es- 
tate of  which  the  house  formed  a  part,  and, 
while  it  is  admitted  that  the  company  was 
fully  advised  of  that  fact  when  it  issued  the 
policy,  it  is  said  that  plaintiff  allowed  the 
debt  to  be  materially  increased  by  interest  ac- 
crued and  penalties,  and  thereby  worked  a 
forfeiture  of  the  policy.  The  clause  of  the 
policy  on  which  this  defense  is  based  is  in 
words  as  follows:  "It  is  hereby  agreed  and 
is  by  the  assured  expressly  warranted  that 
the  insured  is  the  sole  and  unconditional 
owner  of  the  property  described  in  this  pol- 
icy; that  there  is  no  lien  or  encumbrance 
upon  said  property;  .  .  .  that  no  change 
or  alteration  shall  be  made  in  the  title, 
interest  of  the  assured,  .  .  .  either  by 
sale,  agreement  to  sell,  or  contract  of  sale, 
legal  process,  or  otherwise,  .  .  .  and 
that  any  breach  or  failure  of  any  of  these 
warranties,  or  any  violation  of  any  of  the 
terms  or  conditions  of  this  policy,  or  failure 
to  comply  with  the  requirements  hereof, 
shall  render  this  policy  void,  provided  that, 
if  it  be  otherwise  stated  in  writing  in  the 
application,  or  if  written  notice  of  any  facts 
inconsistent  with  these  warranties,  or  any 
of  them,  be  given  to  the  secretary  at  the 
company's  office  in  Des  Moines,  Iowa,  and 
indorsed  upon  this  policy  in  writing,  and 
such  warranty  or  warranties  be  thus  ex- 
pressly modified,  then  the  assured  shall  bo 
bound  by  these  warranties,  only  as  thus 
modified."  This  defense  is  not  specially 
urged  in  argument,  and  is  evidently  without 
merit.  The  mere  accumulation  of  interest 
upon  a  mortgage,  of  which  the  company  was 
advised  when  it  entered  into  the  contract, 
will  not  work  a  forfeiture.  To  hold  other- 
wise is  to  say  that  an  insurance  company 
may  insure  mortgaged  property,  collect  the 
premium,  and  at  the  end  of  twenty-four 
hours  repudiate  its  contract  because  the  lien 
has  been  increased  by  another  day's  interest. 
The  language  of  the  policy  is  not  fairly 
capable  of  the  interpretation  which  the  an- 
swer seeks  to  place  upon  it. 

2.  The  policy  also  provided  that  the  com- 
pany shall  not  be  liable  thereon  "if  suit  for 
foreclosure  or  in  which  the  title,  ownership, 
or  possession  of  the  property  insured  is  in- 
volved or  called  in  question,  be  instituted." 
It  also  provides  that  the  assured  warrants 
and  agrees  that  "no  lien  or  encumbrance 
shall  fall  or  be  placed"  on  the  property.  The 
defendant  alleges  that  in  February,  prior  to 
the  fire,  a  suit  was  instituted  for  the  fore- 
closure of  the  mortgage  existing  upon  the 
real  estate,  and  that  said  suit  was  prose- 
cuted to  judgment  on  or  about  March  15, 
1902.  It  is  also  further  alleged  that  plain- 
tiff permitted  a  judgment  to  be  entered 
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against  her  prior  to  the  fire,  to  the  amount 
of  over  $700,  which  judgment  became  a  lien 
on  the  real  estate,  and  that  by  reason  of  said 
foreclosure  suit  and  said  judgment  lien  the 
policy  was  forfeited.  The  judgment  to 
which  reference  is  here  made  is  evidently  the 
judgment  obtained  in  the  foreclosure  pro- 
ceedings. Forfeiture  clauses  are  not  favored 
by  the  courts,  and  will  be  strictly  construed. 
Now,  the  condition  of  forfeiture  which  this 
policy  provides  is  the  institution  of  fore- 
closure proceedings  against  the  "property 
insured."  The  "property  insured"  consists 
in  part  of  the  dwelling  house  covered  by  the 
mortgage,  and  in  part  of  personal  property 
to  which  no  mortgage  or  other  lien  has  ever 
attached;  and  the  foreclosure  proceeding  did 
not,  therefore,  involve  the  property  insured, 
and  no  forfeiture  resulted.  This  principle 
was  announced  and  approved  by  us  in  Born 
v.  Home  Ins.  Co.  110  Iowa,  379,  80  Am.  St. 
Rep.  300,  81  N.  W.  676.  In  that  case,  as 
in  this,  the  insured  property  consisted  both 
of  real  and  personal  property,  and  contained 
a  clause  reciting  that,  "if  the  property  shall 
hereafter  become  mortgaged  or  encumbered 
or  upon  the  commencement  of  foreclosure 
proceedings,"  then  the  "policy  shall  be  null 
and  void."  An  action  having  been  brought 
to  recover  for  a  loss  by  fire,  the  company 
proved  that,  after  taking  out  the  insurance, 
plaintiff  had  placed  several  mortgages  upon 
the  insured  personal  property;  and  it  was 
claimed  that  this  fact  worked  a  forfeiture 
of  the  indemnity,  and  no  recovery  could  be 
had  upon  the  policy.  To  this  contention  we 
said :  "It  is  a  familiar  rule  that  forfeitures 
are  not  favored,  that  contracts  will  be  strict- 
ly construed  to  avoid  forfeitures,  and  that 
the  burden  is  upon  him  who  claims  a  for- 
feiture to  clearly  show  that  he  is  entitled  to 
it.  The  language  of  the  policy  is,  'or  if  the 
property  shall  hereafter  become  mortgaged  or 
encumbered,  the  policy  shall  become  null  and 
void.'  It  is  the  property,  not  a  part  of  it, 
not  the  real  nor  the  personal,  but  the  whole 
property,  the  mortgaging  of  which  renders 
the  policy  void.  .  .  .  The  property  is 
without  qualification,  and  we  think  it  must 
be  held  to  refer  to  all  the  property  insured, 
and  therefore  mortgaging  or  encumbering  a 
part  of  it  did  not  work  a  forfeiture  of  the 
entire  policy."  Applying  the  rule  thus  ap- 
proved to  the  case  before  us,  the  foreclosure 
proceedings,  being  directed  against  a  part 
only  of  the  property  insured)  did  not  have 
the  effect  to  avoid  the  contract.  It  may  be 
said,  also,  as  to  the  decree  entered  in  said 
proceedings,  that  it  did  not  have  the  effect 
to  create  any  new  lien  upon  the  property  in- 
sured. Its  effect  was  simply  to  confirm  and 
establish  the  lien  of  the  mortgage  to  which 
the  company  had  already  assented.  The 
plea  of  forfeiture  on  the  grounds  stated  is 


246 


Iowa  Supreme  Cotjbt. 


Nov., 


unavailing.  Greenlee  v.  North  British  & 
Mercantile  Ins.  Co.  102  Iowa,  429,  03  Am. 
St.  Rep.  455,  71  N.  W.  534. 

3.  It  is  next  alleged  that  plaintiff  was 
guilty  of  fraud  and  false  swearing  in  mak- 
ing up  her  proofs  of  loss.  It  appears  that 
the  blank  proofs  furnished  by  the  company 
for  the  use  of  plaintiff  contained  a  question 
as  follows:  "Is  there  suit  involving  the  title 
of  the  property  or  foreclosure  now  pending?*' 
to  which  she  answered,  "I  believe  not." 
This  response  affords  no  foundation  for  the 
alleged  defense.  There  was  no  foreclosure 
suit  pending.  The  suit  which  had  before 
been  instituted  had  been  prosecuted  to  a 
final  decree,  and  the  foreclosure  had  become 
an  accomplished,  fact,  nearly  two  months  be- 
fore the  fire  occurred,  and  the  answer  of  the 
plaintiff  to  the  question  asked  was  literally 
true;  all  of  which  it  is  evident  the  defend- 
ant well  knew. 

4.  The  plaintiff,  in  reply,  pleaded  a  waiver 
of  the  alleged  forfeiture,  and  an  election  by 
the  company  to  continue  the  contract  in 
force.  Upon  the  rulings  of  the  trial  court 
in  admitting  and  refusing  testimony  in  ref- 
erence to  the  issue  thus  tendered,  errors  are 
assigned,  and  to  these  alleged  errors  argu- 
ments of  counsel  are  principally  directed. 
Having  found  that  none  of  the  several  de- 
fenses set  up  by  the  defendant  have  support 
in  the  record,  it  is  unnecessary  for  us  to 
decide  whether  the  matters  stated  in  the 
reply  would  have  amounted  to  a  waiver. 

The  judgment  of  the  District  Court  was 
right,  and  it  is  affirmed. 

Petition  for  rehearing  overruled. 


STATE  of  Iowa 

v. 

Thomas  SMITH,  Appt. 


(. 


.  Iowa . 


.) 


1.  A  police  officer  has  no  rtaiit  to  take 
life  to  prevent  the  escape  of  one  whom  he  la 
attempting  to  arrest  for  misdemeanor. 

2.  Where  the  aiding-  of  a  prisoner  to 
escape  la  by  statute  made  a  felony, 
a  police  officer  may,  In  order  to  prevent  sucb 
crime,  use  all  force  that  Is  apparently  neces- 
sary for  that  purpose,  even  though  it  results 
in  the  death  of  the  felon. 

(October  18,  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  of  Monroe  Coun- 
ty convicting  him  of  manslaughter.     Re- 
versed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Mitchell,  Tomlimson,  A 'Price 
for  appellant. 


Note. — As  to  homicide  by  official  act,  or  by 
officers  of  Justice,   see   also  note   to   Slate  v. 
Phillips,  67  L.  R.  A.  292 
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Messrs.  Charles  W.  Mullan,  Attorney 
General,  and  Lawrenoe  De  Graff,  for  the 

State: 

It  is  better  that  a  misdemeanant  escape 
than  that  human  life  be  taken. 

1  Clark  &  M.  Crimes,  8  271;  United 
States  v.  Clark,  31  Fed.  710;  Reneau  v. 
State,  2  Lea,  720,  31  Am.  Hep.  020;  1  Rus- 
sell, Crimes,  0th  Am.  ed.  p.  747;  1  Hale, 
P.  C.  491;  4  Bl.  Com.  •170;  Fost.  C.  L.  271. 

It  is  never  lawful  to  kill  or  inflict  great 
bodily  harm  merely  to  effect  the  arrest  of 
one  charged  with  a  misdemeanor. 

2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  849; 

1  Wharton,  Crim.  Law,  88  404-400;  Reg. 
v.  Dadson,  14  Jur.  1051 ;  United  States  v. 
Clark,  31  Fed.  710;  Clements  v.  State,  50 
Ala.  117;  Williams  v.  State,  44  Ala.  41; 
Dilger  v.  Com.  88  Ky.  550,  11  S.  W.  051; 
Conraddy  v.  People,  5  Park.  Crim.  Rep.  234; 
State  v.  Bryant,  05  N.  C.  327;  State  v. 
Sigman,  100  N.  C.  728,  11  S.  E.  520;  State 
v.  Anderson,  1  Hill,  L.  327 ;  Reneau  v.  State, 

2  Lea,  720,  31  Am.  Rep.  026;  Wright  v. 
State,  44  Tex.  645;  Caldwell  v.  State,  41 
Tex.  86. 

In  misdemeanor  cases,  where  a  person 
sought  to  be  arrested  does  not  assault  the  of- 
ficer and  forcibly  resist  the  attempt  to  ar- 
rest, but  flees,  the  officer  cannot  kill  him  in 
pursuit,  but  must,  rather,  suffer  him  to 
escape. 

Clark,  Crim.  Proc.  p.  52 ;  Reneau  v.  State, 
2  Lea,  720,  31  Am.  Rep.  626;  Head  v.  Mar- 
tin, 85  Ky.  483,  3  S.  W.  622;  Thomas  v. 
Kinkead,  55  Ark.  502,  15  L.  R.  A.  558,  29 
Am.  St  Rep.  68,  18  S.  W.  854;  State  v. 
Moore,  39  Conn.  244 ;  Fost.  C.  L.  291. 

An  officer  is  never  justified  in  killing 
in  order  merely  to  effect  an  arrest  or  pre- 
vent an  escape  for  a  misdemeanor. 

Hawley  &  McG.  Crim.  Law.  p.  129;  Jack- 
son v.  State,  66  Miss.  89,  14  Am.  St.  Rep. 
542,  5  So.  690;  State  v.  Bryant,  65  N.  C. 
327;  Tiner  v.  State,  44  Tex.  128;  Bead  v. 
Martin,  85  Ky.  480,  3  S.  W.  622;  1  McClain, 
Crim.  Law.  8  298,  p.  265 ;  1  Wharton,  Crim. 
Law,  9th  ed.  8  404 ;  Forster's  Case,  1  Lewin, 
C.  C.  187 ;  Reneau  v.  State,  2  Lea,  720,  31 
Am.  Rep.  626;  United  States  v.  Clark,  31 
Fed.  710;  Clements  v.  State,  50  Ala.  117; 
Williams  v.  State,  44  Ala.  44;  Dilger  v. 
Com.  88  Ky.  560,  11  S.  W.  651;  Wright  v. 
State,  44  Tex.  645. 

Weaver,  J.,  delivered  the  opinion  of  the 
court: 

The  appeal  in  this  case  having  been  pre- 
sented and  submitted  without  the  testimony 
given  on  the  trial  in  the  court  below,  we 
must  presume  the  verdict  to  be  correct, 
unless,  as  contended  by  counsel  in  argument, 
there  is  manifest  error  in  the  court's  refusal 
of  appellant's  request  for  instructions  to  the 
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jury,  or  in  the  giving  of  certain  other  in- 
structions embraced  in  the  charge  of  the 
court,  to  which  exceptions  have  been  pre- 
served. The  theory  of  the  defense  was  that 
the  defendant  at  the  time  of  the  alleged  of- 
fense was  a  peace  officer,  and,  in  pursuance 
of  his  official  duty,  had  arrested  one  S.  D. 
Sarver  upon  charge  of  being  drunk  and  dis- 
orderly, and  thereupon  one  William  G.  (or 
Wid)  Sarver  interfered,  and  sought  by  vio- 
lence to  release  his  companion  from  defend- 
ant's custody,  and  in  the  struggle  thus  aris- 
ing, and  in  the  reasonable  exercise  of  his 
authority  as  an  officer  of  the  law,  and  in 
self-defense,  defendant  fired  the  shot  by 
which  Wid  Sarver  was  fatally  wounded. 
The  instructions  asked  by  the  appellant  and 
refused  by  the  court  are  as  follows:  "( 1 )  If 
you  find  that  S>  D;  Sarver  and  Wid  Sarver 
were  in  a  condition  of  intoxication  and  were 
therefor  placed  under  arrest  by  the  defend- 
ant, then  you  are  instructed  that  it  was 
their  duty  to  submit  to  such  arrest,  and  they 
had  no  right  by  violence  or  otherwise  to  re- 
sist such  arrest,  and,  if  they  attempted  to 
escape  from  the  arrest,  it  was  defendant's 
duty  to  resist  and  prevent  the  escape.  And 
if  you  find  that  they  did,  by  violence  upon 
the  defendant,  or  otherwise,  endeavor  to 
escape  from  such  arrest,  then  it  was  the 
duty  of  the  defendant  to  do  his  utmost  to 
prevent  such  escape,  and  in  preventing  it 
he  had  the  right  to  use  all  the  force  and 
violence  that  under  all  the  circumstances 
and  conditions  then  surounding  him  at  the 
time,  seemed  to  him  in  good  faith,  as  an  or- 
dinarily reasonable  man,  necessary  to  pre- 
vent such  attempted  escape,  even  to  the  use 
of  a  deadly  weapon,  if  it  so  seemed  to  him 
necessary  to  use  it.  (2)  You  are  instruct- 
ed that  you  should  consider  as  part  of  the 
circumstances  and  conditions  surrounding 
defendant  at  the  time  of  the  homicide  all  the 
things  that  may  have  been  told  to  the  de- 
fendant concerning  Wid  Sarver  or  S.  D. 
Sarver,  or  both  of  them,  and  which  defend- 
ant believed  to  be  true.'  (3)  If  you  find 
that  the  defendant  had  arrested  S.  D.  Sar- 
ver, and  that  Wid  Sarver,  the  deceased,  ap- 
peared, and  undertook  by  violence  upon  the 
defendant  to  effect  the  release  of  S.  D.  Sar- 
ver from  such  arrest,  then  it  was  defend- 
ant's duty  to  also  arrest  the  said  Wid  Sar- 
ver, and  it  was  said  Sarver's  duty  to  sub- 
mit to  such  arrest;  and  ii  the  said  Wid 
Sarver,  by  violence  upon  or  against  the  de- 
fendant, resisted  such  arrest,  and  attempt- 
ed to  escape  therefrom,  the  defendant  had 
the  right  to  use  all  the  force  and  violence 
that  to  him  in  good  faith,  as  an  ordinarily 
reasonable  man,  under  all  the  surrounding 
circumstances  and  conditions,  seemed  to  him 
necessary  to  prevent  the  escape."  The  in- 
structions given  by  the  court  upon  its  own 
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motion,  and  to  which  exceptions  are  urged, 
are  as  follows:  "(23)  When  a  peace  officer, 
in  making  an  arrest  for  a  misdemeanor,  is 
resisted  by  violence  and  force  in  making 
such  arrest,  then  such  officer  has  the  right 
to  resist  force  by  force;  and  when  the  re- 
sistance is  violent  and  determined  such  of- 
ficer is  not  bound  to  make  nice  calculations 
as  to  the  degree  of  force  necessary  to  ac- 
complish the  purpose,  but  may  use  such  a 
reasonable  degree  of  physical  force  in  over- 
coming such  resistance  and  effecting  such 
arrest  as  may  reasonably  appear  necessary 
therefor,  and  to  prevent  the  escape  of  the 
party  whom  he  is  arresting.  But  he  has  no 
right  to  take  the  life  of  such  person,  or  in- 
flict on  him  a  great  bodily  harm,  for  the 
purpose  of  making  such  arrest,  except  when 
the  officer  has  a  reasonable  apprehension  of 
peril  to  his  own  life,  or  of  suffering  great 
bodily  harm.  (24)  If  you  find  that  the  de- 
fendant had  arrested  S.  D.  Sarver,  and  W. 
G.  Sarver,  with  knowledge  thereof,  appeared, 
and  undertook  by  violence  upon  the  defend- 
ant to  effect  the  release  of  S.  D.  Sarver 
from  such  arrest,  then  it  was  the  defendant's 
duty  to  arrest  him,  and  his  duty  to  submit 
thereto;  and  if  the  said  W.  6.  Sarver,  by 
violence  upon  or  against  the  defendant,  re- 
sisted such  arrest,  and  attempted  to  escape 
therefrom,  then  the  defendant  had  the  right 
•  to  resist  force  by  force,  and  was  not  bound 
to  make  nice  calculations  as  to.  the  degree 
of  force  necessary  to  accomplish  the  arrest, 
but  he  had  the  right  to  use  such  a  reason- 
able degree  of  physical  force  in  overcoming 
such  resistance  and  effecting  such  arrest  and 
preventing  an  escape  as  appeared  reason- 
ably necessary  therefor;  but  he  had  no  right 
to  take  the  life  of  said  Sarver,  or  inflict  on 
him  a  great  bodily  injury,  simply  to  effect 
the  arrest,  unless  he  had  reasonable  appre- 
hension of  peril  to  his  own  life,  or  of  suf- 
fering great  bodily  harm." 

It  is  conceded  by  counsel  on  both  sides 
that  there  was  evidence  before  the  jury  to 
which  all  the  instructions,  those  refused  as 
well  as  those  given,  were  pertinent,  if  cor- 
rect as  statements  of  the  law;  and  we  are 
asked  to  determine  whether  the  jury  was 
properly  instructed  in  this  particular.  The 
point  here  presented,  whether  an  officer  may 
exert  force  to  the  extent  of  taking  human 
life  in  effecting  an  arrest  for  misdemeanor 
or  in  preventing  an  escape  or  rescue  from 
such  arrest,  has  never  been  decided  by  this 
court.  In  State  v.  Phillips,  119  Iowa,  652, 
67  L.  R.  A.  202,  94  N.  W.  229,  the  subject 
was  mentioned,  and  the  lack  of  harmony  in 
the  authorities  noted,  but  no  opinion  was 
expressed  as  to  the  correct  rule.  As  there 
shown,  many  adjudged  cases  and  text-books 
x'phold  the  theory  of  the  law  embodied  in 
the  instructions  refused  bv  the  court  below. 
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while  many  others  strongly  adhere  to  the 
rule  of  the  instructions  given.  In  such 
cases  we  are  not  careful  to  array  the  au- 
thorities to  ascertain  the  mere  numerical 
preponderance  of  divergent  precedents,  but 
feel  at  liberty  to  adopt  the  rule  which  com- 
mends itself  most  strongly  to  our  judgment 
as  a  proposition  of  law  and  of  morals.  It  is 
a  well-approved  maxim  that  the  law  has  a 
tender  regard  for  human  life,  and,  as  a  gen- 
eral rule,  a  person  assaulted  without  provo- 
cation cannot  carry  his  right  of  self-defense 
to  the  extent  of  using  a  deadly  weapon  upon 
his  assailant,  save  where  the  circumstances 
are  such  that,  to  .his  apprehension  as  a  rea- 
sonable man,  such  extreme  measures  are  nec- 
essary to  save  himself  from  death  or  very 
great  bodily  harm.  In  our  judgment,  some- 
thing of  the  same  solicitous  care  for  human 
life  should  be  required  of  the  officer  making 
an  arrest,  and  that  it  is  better  that  a  mis- 
demeanant escape  than  that  the  power  to  ar- 
rest be  asserted  to  the  extent  of  killing  one 
whose  offense  subjects  him  to  only  a  trifling 
fine,  or  confinement  for  a  few  days  in  jail. 
This  does  not  require  the  officer  to  retreat 
before  a  display  of  force,  nor  deprive  him  of 
the  common  right  of  self-defense,  but  simply 
denies  him  the  right  to  use  a  deadly  weapon 
or  take  human  life  in  enforcing  an  arrest 
for  a  misdemeanor,  even  though  without 
such  force  the  wrongdoer  may  escape.  1 
Clark  &  M.  Crimes,  8  271  ;Reneau  v.  State, 
2  Lea,  720,  31  Am.  Rep.  626;  1  Wharton, 
Crim.  Law,  §  §  404,  406 ;  Skidmore  v.  State, 
2  Tex.  App.  20 ;  Hawley  &  McG.  Crim.  Law, 
p.  129;  United  States  v.  Clark,  31  Fed.  710. 
Some  of  these  authorities  appear  to  except 
cases  of  mobs  and  mob  violence  from  the 
operation  of  the  rule  above  stated,  and  it  is 
very  possible  this  exception  should  be 
recognized  by  the  courts;  but  the  appeal 
now  under  consideration  does  not  require 
us  to  pass  upon  that  phase  of  the  question. 
The  arguments  of  appellant  based  on  the 
paramount  necessity  of  upholding  the  law 
and  promptly  suppressing  all  tendencies  to 
violence  and  disorder  are  not  without 
weight  and  plausibility,  but  the  disadvan- 
tages likely  to  arise  from  denying  to  peace 
officers  the  right  to  take  life  in  making  an 
arrest  for  misdemeanor  are  not  more  appar- 
ent than  is  the  danger  to  be  apprehended 
from  clothing  every  officer  with  a  power  of 
such  extreme  and  despotic  character.  Nor 
does  this,  as  counsel  seem  to  think,  permit 
the  man  who  is  strong  enough  to  success- 
fully resist  arrest  or  to  effect  an  escape 
therefrom  to  go  scot  free,  and  thus  set  a 
premium  upon  lawlessness.  Such  resist- 
ance can  at  best  have  but  temporary  suc- 
cess. The  entire  power  of  the  city  and 
county  is  at  the  officers'  command,  if  such 
assistance  be  necessary,  and  a  case  can  hard- 
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ly  be  imagined  where  the  wrongdoer  may 
not  readily  be  brought  into  custody  without 
bloodshed,  and  be  made  to  answer  not  only 
for  the  original  misdemeanor,  but  for  his 
unlawful  resistance  of  arrest  as 'well. 

Holding  as  we  do,  it  follows  that  the  jury 
was  properly  instructed,  and  the  judgment 
of  the  trial  court  is  affirmed. 

A  reargument  was  granted,  after  which 
Deemer,  J.,  on  June  6,  1905,  handed  down 
the  following  additional  opinion: 

Defendant  shot  and  killed  one  William  G. 
Sarver.  At  the  time  of  the  homicide  the 
defendant  was  a  policeman  in  the  city  of 
Albia,  and  had  arrested  without  a  warrant 
S.  D.  Sarver,  father  of  William  G.,  for  the 
crime  of  drunkenness.  William  G.  inter- 
fered in  the  matter,  and  as  a  result  of  the 
altercation  received  a  pistol  shot,  from  the 
effects  of  which  he  almost  immediately  died. 
Defendant  contended  that  the  killing  was 
justifiable  on  two  grounds:  First,  because 
in  defense  of  his  person;  and,  second,  be- 
cause it  was  necessary  to  prevent  a  felony, 
and  to  secure  an  arrest  of  the  deceased,  or 
to  prevent  his  escape. 

The  trial  court  gave  the  following  among 
other  instructions:  "(23)  When  a  peace  of- 
ficer, in  making  an  arrest  for  a  misdemean- 
or, is  resisted  by  violence  and  force  in  mak- 
ing such  arrest,  then  such  officer  has  the 
right  to  resist  force  by  force ;  and  when  the 
resistance  is  violent  and  determined  such 
officer  is  not  bound  to  make  nice  calcula* 
tions  as  to  the  degree  of  force  necessary  to* 
accomplish  the  purpose,  but  may  use  such  a 
reasonable  degree  of  physical  force  in  over- 
coming such  resistance  and  effecting  such 
arrest  as  may  reasonably  appear  necessary 
therefor,  and  to  prevent  the  escape  of  the 
party  whom  he  is  arresting;  but  he  has  no- 
right  to  take  the  life  of  such  person,  or  in- 
flict on  him  a  great  bodily  harm,  for  the 
purpose  of  making  such  arrest,  except  when 
the  officer  has  a  reasonable  apprehension  of 
peril  to  his  own  life  or  of  suffering  great 
bodily  harm.  (24)  If  you  find  that  the  de- 
fendant had  arrested  S.  D.  Sarver,  and  W. 
G.  Sarver,  with  knowledge  thereof,  appeared, 
and  undertook  by  violence  upon  tjie  de- 
fendant to  effect  the  release  of  S.  D.  parver 
from  such  arrest,  then  it  was  the  defend- 
ant's duty  to  arrest  him,  and  his  dikty  to- 
submit  thereto;  and  if  the  said  W.  Q.  Sar- 
ver by  violence  upon  or  against  the  defend- 
ant resisted  such  arrest,  and  attempted  to 
escape  therefrom,  then  the  defendant  had 
the  right  to  resist  by  force,  and  was  not 
bound  to  make  nice  calculations  as  Ho  the 
degree  of  force  necessary  to  accomplish  the 
arrest,  but  he  had  the  right  to  use  /such  a 
reasonable  degree  of  physical  force  ^n  over- 
coming such  resistance  and  effecting  such 
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arrest  and  preventing  an  escape  as  appeared 
reasonably  necessary  therefor;  but  he  had 
no  right  to  take  the  life  of  said  Sarver,  or 
inflict  on  him  a  great  bodily  injury,  sim- 
ply to  effect  the  arrest,  unless  he  had  rea- 
sonable apprehension  of  peril  to  his  own 
life,  or  of  suffering  great  bodily  harm." 

The  defendant  asked  the  following,  which 
were  refused,  to  wit:  "(1)  If  you  find  that 
S.  D.  Sarver  and  Wid  Sarver  were  in  a  con- 
dition of  intoxication,  and  were  therefor 
placed  under  arrest  by  the  defendant,  then 
you  are  instructed  that  it  was  their  duty  to 
submit  to  such  arrest,  and  they  had  no  right, 
by  violence  or  otherwise,  to  resist  such  ar- 
rest; and  if  they  attempted  to  escape  from 
the  arrest  it  was  defendant's  duty  to  resist 
and  prevent  the  escape.  And  if  you  find 
that  they  did,  by  violence  upon  the  defend- 
ant or  otherwise,  endeavor  to  escape  from 
such  arrest,  then  it  was  the  duty  of  the  de- 
fendant to  do  his  utmost  to  prevent  such 
escape,  and  in  preventing  it  he  had  the  right 
to  use  all  the  force  and  violence  that,  under 
all  the  circumstances  and  conditions  then 
surrounding  him  at  the  time,  seemed  to  him 
in  good  faith,  as  an  ordinarily  reasonable 
man,  necessary' to  prevent  such  attempted 
^•cape,  even  to  the  use  of  a  deadly  weapon, 
if  it  so  seemed  to  him  necessary  to  use  it." 
"(3)  If  you  find  that  the  defendant  had  ar- 
rested S.  D.  Sarver,  and  that  Wid  Sarver, 
the  deceased,  appeared,  and  undertook  by 
violence  upon  the  defendant  to  effect  the  re- 
lease of  S.  D.  Sarver  from  such  arrest,  then 
it  was  defendant's  duty  to  also  arrest  the 
said  Wid  Sarver,  and  it  was  said  Sarver's 
duty  to  submit  to  such  arrest;  and  if  the 
said  Wid  Sarver,  by  violence  upon  or 
against  the  defendant,  resisted  such  arrest, 
and  attempted  to  esoape  therefrom,  the  de- 
fendant had  the  right  to  use  all  the  force 
and  violence  that  to  him  in  good  faith  as 
an  ordinarily  reasonable  man  under  all  the 
surrounding  circumstances  and  conditions 
seemed  to  him  necessary  to  prevent  the 
escape." 

Of  the  instructions  given  and  of  the  re- 
fusal to  give  those  asked  defendant  com- 
plains. Taking  up  the  ones  given  in  the 
order  quoted,  we  are  of  opinion  that  the 
first  was  correct.  While  the  authorities  are 
not  in  harmony  upon  the  proposition  in- 
volved, the  better  rale  seems  to  be  that  an 
officer  is  not  justified  in  killing  a  mere  mis- 
demeanant in  order  to  effectuate  his  arrest, 
or  to  prevent  his  escape  after  arrest.  In 
such  cases  it  is  better,  and  more  in  conso- 
nance with  modern  notions  regarding  the 
sanctity  of  human  life,  that  the  offender 
escape  than  that  his  life  be  taken,  in  a  case 
where  the  extreme  penalty  would  be  a  trif- 
ling fine  or  a  few  days'  imprisonment  in 
jail.  Reneau  v.  State,  2  Lea,  720,  31  Am. 
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Rep.  626;  Skidmore  v.  State,  2  Tex.  App. 
20;  -United  States  v.  Clark,  31  Fed.  710; 
Head  v.  Martin,  85  Ky.  480,  3  S.  W.  622; 
Smith  v.  State,  59  Ark.  132,  43  Am.  St.  Rep. 
20,  26  S.  W„  712;  State  v.  Moore,  39  Conn. 
244;  Dilger  v.  Com.  88  Ky.  550,  11  S.  W. 
651.  To  this  rule  there  are  some  exceptions, 
as  in  cases  of  riot,  mob  violence,  etc.  None 
of  the  exceptions  apply  to  this  case,  however. 
The  general  rule  does  not,  according  to  the 
great  weight  of  authority,  apply  to  felonies. 
Here  an  officer  may  oppose  force  to  force, 
and,  if  there  be  no  other  reasonably  -appar- 
ent method  for  effecting  the  arrest  or  pre- 
venting the  escape  of  the  felon,  the  officer 
may,  if  he  has  performed  his  duties  in  other 
respects,  take  the  life  of  the  offender.  This 
rule  not  only  applies  to  the  felon  himself, 
but  also  to  those  who  are  seeking  to  rescue 
the  prisoner.  State  v.  Dierberger,  96  Mo. 
666,  9  Am.  St.  Rep.  380,  10  S.  W.  168; 
State  v.  Garrett,  60  N.  C.  (1  Winst.  L.) 
144,  84  Am.  Dec.  359;  Clements  v.  State,  50 
Ala.  117;  Lynn  v.  People,  170  111.  527,  48 
N.  E.  964;  Jackson  v.  State,  76  Ga.  473; 
State  v.  Bland,  97  N.  C.  438,  2  S.  E.  460. 
Even  in  such  cases  the  officer  is  not  the  ar- 
bitrary judge  as  to  whether  the  necessity 
exists  for  taking  life.  That  question  is  ul- 
timately for  the  jury  tinder  proper  instruc- 
tions. State  v.  Bland,  97  N.  G.  438,  2  S.  E. 
460.  But  it  is  erroneous  in  such  cases  for  a 
court  to  instruct,  as  a  matter  of  law,  that 
an  officer  is  not  justified  in  taking  the  life 
of  a  felon.  1  East,  P.  C.  298.  The  authori- 
ties on  this  subject  are  collated  in  an  excel- 
lent note  found  in  Hawkins  v.  Kentucky, 
61  Am.  Dec.  pp.  151-164.  The  reasons  for 
these  rules  are  apparent.  An  officer,  in  the 
performance  of  his  duty  as  such,  stands  on 
an  entirely  different  footing  from  an  in- 
dividual. He  is  a  minister  of  justice,  and 
entitled  to  the  peculiar  protection  of  the 
law*  Without  submission  to  his  authority 
there  is  no  security,  and  anarchy  reigns  su- 
preme. He  must,  of  necessity,  be  the  ag- 
gressor, and  the  law  affords  him  special  pro- 
tection. In  his  capacity  as  an  individual  he 
may  take  advantage  of  the  "first  law  of  na- 
ture," and  defend  himself  against  assault; 
as  an  officer  he  has  an  affirmative  duty  to 
perform,  and  in  the  performance  thereof  he 
should,  so  long  as  he  keeps  within  due 
bounds,  be  protected.  Sentimentalism 
should  not  go  so  far  as  to  obstruct  the  due 
administration  of  law,  and  brute  force 
should  not  be  permitted  to  obstruct  the 
wheels  of  justice. 

Now,  in  the  present  case  there  was  evi- 
dence tending  to  show  that  after  the  de- 
fendant had  placed  S.  D.  Sarver  under  ar- 
rest for  drunkenness,  and  was  endeavoring 
to  take  him  to  jail,  he  (Sarver)  was  at- 
tempting to  escape  from  such  arrest,  and 
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that  W.  6.  Sanrer  made  an  assault  upon 
the  officer  for  the  purpose  of  aiding  his 
father  to  escape;  that  the  defendant  then 
attempted  to  arrest  W.  G.  Sarver,  who  re- 
sisted the  same,  and  continued  his  assault 
upon  the  policeman;  and  that  finally  de- 
fendant shot  W.  G.  Sarver,  inflicting  wounds 
from  which  he  (Sarver)  died.  To  meet  this 
feature  of  the  case  the  trial  court  gave  the 
twenty-fourth  instruction,  which,  in  effect, 
announces  the  rule  that  under  no  circum- 
stances was  the  officer  justified  in  taking 
the  life  of  W.  G.  Sarver.  In  this,  we  think, 
there  was  manifest  error.  There  was  evi- 
dence tending  to  show  that  both  before  and 
after  the  arrest  of  W.  G.  Sarver  he  (Sar- 
ver) was  resisting  and  assaulting  the  of- 
ficer, not  only  to  effectuate  his  own  escape, 
but  also  to  secure  the  release  of  his  father. 
S.  D.  Sarver.  Section  4800  of  the  Code  pro- 
vides that  "every  person  who  aids  or  assist* 
any  prisoner  in  escaping,  or  attempting  to 
escape,  from  the  custody  of  any  sheriff, 
deputy  sheriff,  marshal,  constable,  or  other 
officer,  or  person  who  has  the  lawful  charge, 
with  or  without  a  warrant,  of  such  prisoner, 
upon  any  criminal  charge,  shall  be  fined  not 
exceeding  $1,000,  and  imprisoned  in  the 
penitentiary  not  exceeding  five  years."  The 
penalty  provided  for  the  prohibited  acts 
makes  the  crime  a  felony,  and  the  law  as  to 
the  duties,  obligations,  powers,  and  rights 
of  an  officer  in  making  arrests  and  prevent- 
ing escapes  of  those  engaged  in  the  com- 
mission of  a  felony  clearly  applies.  State  v. 
Turlington,  102  Mo.  642,  15  S.  W.  141. 

The  third  instruction  asked  by  the  de- 
fendant, or  something  like  it,  should  have 
been  given.  The  killing  must,  of  course,  be 
apparently  necessary,  for  one  is  not  justi- 
fied in  taking  human  life  if  there  be  any 
other  effective  way  of  effecting  the  arrest; 
but  this  is  a  question  of  fact  for  a  jury,  and 
not  of  law  for  the  court.  The  attorney  gen- 
eral contends  that  there  is  no  evidence  in 
the  case  which  called  for  an  instruction  on 
this  subject.  The  trial  court  thought  dif- 
ferently, and  submitted  the  matter  to  a 
jury  under  an  erroneous  instruction.  Such 
being  the  record,  prejudice  will  be  presumed, 
and  the  case  must  be  reversed,  unless  it 
affirmatively  appears  that  the  error  was 
without  prejudice.  The  defendant's  testi- 
mony— which  we  shall  not  set  out  at  this 
time — was  such  as  to  call  for  a  proper  in- 
struction on  the  subject,  for  it  tended  to 
show  that  W.  G.  Sarver  was  engaged  in  the 
commission  of  a  felony,  to  wit,  of  attempt- 
ing to  secure  the  escape  of  a  prisoner  in  the 
custody  of  a  policeman,  when  the  fatal  shots 
were  fired.  If  the  jury  believed  the  defend- 
ant's statements,  it  might  have  found  that 
W.  G.  Sarver  made  an  assault  upon  the  de- 
fendant, a  policeman,  after  he  had  lawfully 
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arrested  S.  D.  Sarver,  for  the  purpose  of 
securing  the  escape  of  S.  D.  Sarver.  In  so 
doing  he  was  engaged  in  the  commission  of 
a  felony,  aud  defendant,  as  an  officer,  had 
the  undoubted  right  to  use  a  weapon  to  pre- 
vent this  felony,  if  that  were  the  only  rea- 
sonably apparent  method  of  accomplishing 
the  result.  State  v.  Moore,  31  Conn.  479, 
83  Am.  Dec.  150;  Pond  v.  People,  8  Mich. 
150;  Ruloff  v.  People,  45  N.  Y.  215;  People 
v.  De  toe  Angeles,  01  Cal.  188.  A  killing 
under  such  circumstances,  however,  must  be 
for  the  honest  and  non-negligent  purpose  of 
preventing  the  felony,  and  not  for  some  other 
reason.  People  v.  Burt,  51  Mich.  100,  16 
N.  W.  378. 

The  trial  court  was  in  error  in  giving  its 
twenty-fourth  instruction,  and  the  judgment 
must  therefore  be  reversed. 


Cuma  BLACKMAN,  Admrx.,  etc.,  of  C.  R. 
Blackman,  Deceased,  et  ah, 
v. 
BAXTER  et  al.,  Impleaded,  etc,  Appts. 

(125  Iowa,  118.) 

The  Interest  a*tven  general  creditor*  of 
an  Insolvent  entate  by  statutes  pro- 
viding- for  lta  distribution  is  sufficient  to 
entitle  them,  through  the  administrator,  to 
attack  a  chattel  mortgage  thereon  not  record- 
ed before  the  death  of  the  mortgagor,  under  a 
statute  providing  that  no  mortgage  *f  per- 
sonal proper tyt  where  the  mortgagor  retains 
actual  possession  thereof,  Is  valid  as  against 
existing  creditors,  unless  recorded. 
(McClain  and  Weaver,  J  J.  dissent.) 

(June  14,  1904.) 

APPEAL  by  defendants  Baxter,  Reed,  6 
Company  from  a  judgment  of  the  Dis- 
trict Court  for  Ida  County  in  favor  of 
plaintiffs  in  an  action  brought  to  recover 
the  value  of  mortgaged  property  which  was 
alleged  to  have  been  wrongfully  appropri- 
ated by  the  mortgagee.    Affirmed. 

Statement  by  Ladd,  J. : 

On  April  12,  1001,  at  about  11  o'clock  P. 
ic.,  Chas.  R.  Blackman  executed  a  chattel 
mortgage  to  Baxter,  Reed,  &  Company  on 
his  stock  of  groceries  and  book  accounts  to 
secure  the  payment  of  a  valid  indebtedness 
of  $5,000.  Immediately  thereafter  Reed,  a 
member  of  that  firm,  with  two  or  three 
others,  entered  the  store  of  Blackman,  who 
said,  "Here  is  the  stock;  it  is  yours." 
Thereupon  Reed  looked  over  it  with  a  view 


Note. — As  to  right  of  administrator  to  dis- 
affirm void  chattel  mortgage  as  representative 
of  the  creditors  of  the  mortgagor,  see  Hangen 
r.  Hachemelster,  6  L.  R.  A.  137.  ♦ 
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of  estimating  its  value,  but  touched  nothing. 
After  some  conversation  he  advised  Black- 
man  to  go  home.  The  response  came. 
4<What  will  I  tell  my  wife?"  and  that  he 
must  think  matters  over  first.  He  then  re- 
quested permission  to  stay  a  while,  and  the 
others  left.  The  store  was  opened  about 
5:30  o'clock  the  next  morning,  and  about  7 
o'clock  Reed  took  possession.  A  half  hour 
later  the  dead  body  of  Blackman  was  found 
in  the  cellar.  It  was  stipulated  that  death 
occurred  in  the  early  morning  of  the  13th, 
and  that  deceased  at  that  time  was  in- 
solvent. The  mortgage  was  recorded  in  the 
afternoon  of  the  same  day.  The  parties 
stipulated  that  the  value  of  the  property 
•covered  thereby  was  $3,281.75.  Cuma 
Blackman  was  appointed  and  qualified  ad- 
ministratrix of  the  estate  April  22,  1001. 
Upon  the  application  of  the  creditors,  whose 
claims  exceed  the  above  amount,  the  court, 
on  the  10th  of  March,  1001,  authorized 
them,  in  the  name  of  the  administratrix,  to 
sue  Baxter,  Reed,  &  Company  for  the  value 
of  the  mortgaged  property,  and  this  action 
was  begun.  Issue  was  joined,  and  after  the 
introduction  of  all  the  evidence  verdict  was 
directed  for  Macomber  and  against  Baxter, 
Reed,  &  Company,  and  judgment  entered 
thereon.  Baxter,  Reed  &  Company  ap- 
peal. 

Mr.  diaries  8.  Maeomber,  for  appel- 
lants, on  petition  for  rehearing: 

A  creditor  cannot,  in  an  action  at  law. 
obtain  a  hearing  without  first  establishing 
a  lien. 

Haller  v.  Parrott,  82  Iowa,  42,  47  N.  W. 
900. 

Neither  the  mortgagor  nor  his  personal 
representatives  can  question  the  validity  of 
the  mortgage,  for  "the  assignee  stands  in 
the  shoes,  and  only  succeeds  to  the  rights, 
of  the  assignor." 

The  personal  representative  took  the  prop- 
erty subject  to  all  the  equities,  liens,  or  en- 
cumbrances existing  against  the  same  in 
the  hands  of  the  insolvent,  and  was  not  a 
bona  fide  purchaser  for  value. 

Re  Wise,  121  Iowa,  350,  06  N.  W.  872. 

The  opinion  in  this  case  is  inconsistent 
with  the  long-established  and  well-approved 
rules  and  principles  hitherto  regarded'  as 
good  law  by  this  court. 

Meyer  v.  Evans,  60  Iowa,  182,  23  N.  W. 
386;  Devin  v.  Eagleson,  70  Iowa,  276,  44 
N.  W.  545;  Prouty  v.  Clark,  73  Iowa,  56, 
34  N.  W.  614;  Van  Sandt  v.  Daws,  63  Iowa, 
506,  50  Am.  Rep.  750,  10  N.  W.  660;  Oim- 
ble  v.  Ferguson,  58  Iowa,  416,  10  N.  W. 
789. 

An  unfiled  or  unrecorded  mortgage  is  val- 
id against  the  administratrix. 

Jones,  Chat.  Mortg.  p.  208,  ff  230. 
70  L.  R.  A. 


Messrs.  Hastings  A  Brasted,  Q.  A. 
Woodward,  and  Hutchinson  A  Jacob 
for  appellees. 

Ladd,  J.,  delivered  the  opinion  of  the 
court: 

The  mortgage  on  the  property  in  contro- 
versy was  not  recorded  prior  to  the  death 
of  the  mortgagor,  nor  had  the  mortgagee 
taken  possession  under  the  mortgage.  True, 
Reed,  a  member  of  the  defendant  firm, 
looked  over  the  stock,  without  touching  any- 
thing. He  may  have  intended  to  take  pos- 
session, but  nothing  was  done  indicative  of 
ownership.  Blackman  was  left  in  the  store 
without  surrendering  his  keys.  Possession 
vvas  taken,  however,  the  next  morning,  after 
the  mortgagor's  death,  and  the  mortgage  re- 
corded. But  what  was  then  done  could  have 
no  effect  on  the  rights  of  the  parties,  as, 
in  any  event,  the  mortgagor  had  ceased  to 
retain  possession.  The  appellee  concedes 
the  validity  of  the  mortgage  as  between  the 
mortgagee  and  deceased  or  his  heirs,  but 
contends  that,  owing  to  his  insolvency,  it  is 
void  as  to  creditors  under  the  terms  of  the 
recording  act.  Our  statute  provides  that 
"no  sale  or  mortgage  of  personal  property, 
where  the  vendor  or  mortgagor  retains  ac- 
tual possession  thereof,  is  valid  against  ex- 
isting creditors  or  subsequent  purchasers, 
without  notice,  unless  a  written  instru- 
ment conveying  the  same  is  executed,  ac- 
knowledged like  conveyances  of  real  estate, 
and  filed  for  record  with  the  recorder  of  the 
county  where  the  holder  of  the  property  re- 
sides." {  2006,  Code.  The  mere  fact  of  be- 
ing a  creditor  will  not  entitle  one  to  claim 
the  property  as  against  such  a  mortgage. 
To  secure  the  benefit  of  the  statute,  he 
must  have  some  right  to,  or  interest  in,  or 
lien  on,  the  property  itself.  Before  he  may 
contest  its  validity,  his  debt  must  be  fas- 
tened upon  the  debtor's  property  covered  by 
the  mortgage  by  law,  judicial  process,  or 
in  some  other  way.  Such  is  the  uniform 
holding  of  the  courts,  and  the  serious  ques- 
tion in  the  case  is  whether  the  administra- 
trix, in  so  far  as  she  represents  the  credit- 
ors, had  such  an  interest  in  the  mort- 
gaged property  as  to  entitle  her  to  con- 
test the  validity  of  the  mortgage.  Regard- 
less of  when  appointed,  her  title  to  the 
property,  such  as  it  was,  related  back  to 
the  instant  of  the  mortgagor's  death. 
Haynes  v.  Harris,  33  Iowa,  516;  Christie  v. 
Chicago,  R.  L  d  P.  R.  Co.  104  Iowa,  710,  74 
N.  W.  607.  Thereafter  the  creditors  were 
powerless  to  obtain  any  relief  directly,  but 
must  of  necessity  work  out  the  collection 
of  their  claims  through  the  administratrix. 
It  was  her  duty  to  take  possession  of  all 
the  property  of  the  decedent,  and  out  of 
such  property  the  creditors  had  the  right  to 
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have  their  claims  satisfied  before  the  dis- 
tribution to  heirs  or  legatees.  Code,  §  3348. 
The  executor  or  administrator  takes  title  to 
the  property,  not  in  his  own  right,  but  as 
trustee  for  the  benefit  of  those  entitled  to 
it;  and  wo  have  held  that  the  right  of  the 
heir  to  his  distributive  share  in  the  estate 
vesta  instanter  upon  the  death  of  decedent. 
Distribution  gives  no  new  title.  It  merely 
ascertains  the  property  to  which  the  title 
attaches.  Moore  v.  Gordon,  24  Iowa,  158. 
But  the  property  and  the  heir's  interest 
therein  is  burdened  by  the  claims  of  credit- 
ors, and  until  these  have  been  discharged 
he  is  neither  entitled  to  distribution  nor  to 
exercise  any  control  over  the  property. 
Phinny  v.  Warren  52  Iowa,  332,  1  N.  W. 
522,  3  N.  W,  157;  Eaynee  v.  Harris,  33 
Iowa,  516;  Stahl  v.  Brown,  72  Iowa,  720, 
32  N.  W.  105.  The  interest  of  the  heirs  in 
an  insolvent  estate  is  purely  technical.  It 
is  held  by  the  administrator  solely  for  the 
discharge  of  the  debts  of  the  deceased.  This 
was  recognized  in  Cooley  v.  Brown,  30  Iowa, 
470,  where,  in  holding  that  an  administra- 
tor might  maintain  an  action  to  set  aside 
the  conveyance  of  deceased  because  volun- 
tary or  fraudulent,  the  court  said:  "Ordi- 
narily, it  must  be  true  that  an  administra- 
tor can  only  maintain  such  actions  at  law 
as  the  intestate  might  if  living.  This  must 
be  invariably  so  as  to  all  actions  for  the 
enforcement  of  rignts  grounded  upon  the 
inheritance.  So  far  as  the  administrator 
represents  the  heirs,  and  the  actions  brought 
by  him  arc  to  secure  their  rights  or  inter- 
ests, he  must  be  limited  to  such  as  the  de- 
cedent himself  might  have  maintained.  But 
under  the  general  statutes  relating  to  the 
distribution  of  estates  and  the  duties  of  ad- 
ministrators the  latter  are  charged  with  cer- 
tain trusts  in  favor  of  the  creditors  of  the 
estate.  They  are  required  to  collect  the  as- 
sets, and  to  pay  them  over  to  the  creditors. 
Whatever  ought  to  be  applied  to  the  pay- 
ment of  the  debts  ought  to  be  recoverable 
by  the  administrator,  representing  the 
rights  and  interests  of  the  creditors."  These 
debts  existed  at  the  time  of  the  intestate's 
death.  Thereafter  they  could  be  enforced  in 
no  other  way  than  by  securing  their  allow- 
ance against  the  administratrix.  Even 
when  allowed,  the  claims  are  not  liens  on 
the  property  of  the  estate,  which  is  charge- 
able ( 1 )  with  the  expenses  of  the  last  sick- 
ness and  funeral;  (2)  allowance  to  widow 
and  children  for  support;  (3)  debts  en- 
titled to  preference  under  the  laws  of  the 
United  States;  (4)  public  rents  and  taxes; 
(5)  claims  presented  within  six  months 
after  the  first  publication  of  the  notice  of 
the  appointment  of  the  executor;  (6)  all 
other  debts;  and  (7)  legacies  and  distribu- 
tive shares,  if  any.  Code,  §§  3347,  3348. 
70  L.  R.  A. 


The  property  of  the  estate,  however,  is 
bound  for  the  payment  of  the  debts  as  far 
as  it  will  go.  If  not  enough  for  this  pur- 
pose, it  is  to  be  applied  to  the  respective 
classes  in  the  order  mentioned,  and,  if  not 
enough  for  a  particular  class,  dividends 
are  to  be  declared  and  paid.  Code,  $  3353. 
Can  it  be  said,  then,  that  the  creditors 
have  no  interest  in  the  property  of  the 
deceased  when  entitled,  under  these  statutes, 
to  all  its  proceeds?  Their  fundamental 
purpose  is  the  appropriation  of  the  property 
of  deceased  irrevocably  to  the  payment  of 
his  debts.  True,  the  creditor  acquires  no 
lien  such  as  is  obtained  by  the  levy  of  a 
writ  of  attachment  or  execution.  The  stat- 
ute does  not  declare  such  a  lien  essential. 
A  levy  is  sufficient  merely  because  it  creates 
such  a  right  to  the  property  as  that  the 
plaintiff  may  resort  to  the  courts  for  its 
protection.  The  lien  created  by  the  levy  of  a 
writ  of  attachment  or  execution,  as  distin- 
guished from  some  other  right  to  or  in- 
terest in  the  property  mortgaged,  has  never 
been  held  by  this  court  to  be  essential  before 
assailing  an  instrument  as  invalid  because 
unrecorded.  A  right  to  the  property  ob- 
tained in  any  other  way  is  quite  as  effective. 
Thus,  in  Graham  Button  Co,  v.  Spielmann, 
50  N.  J.  Eq..  120,  24  Atl.  571,  the  court 
held  that  the  moment  a  corporation  is'  de- 
clared insolvent,  and  a  receiver  appointed  to 
wind  up  its  affairs,  the  legal  effect  of  the 
statutes  regulating  such  matters  was  to 
fasten  the  debts  of  the  corporation  upon  its 
property;  saying:  "From  that  time  forth  its 
property  is  by  law  appropriated  exclusively 
and  irrevocably  to  the  payment  of  its  debts. 
Power  is  conferred  upon  its  receiver  to  take 
possession  of  all  its  property  and  to  con- 
vert it  into  money,  to  the  end  that  the 
money  thus  obtained  may  be  distributed 
among  its  creditors.  No  other  application 
or  disposition  can  be  made  of  the  money 
realized  from  its  property.  It  must  be  paid 
to  its  creditors,  and  in  distributing  it  among 
unsecured  creditors  the  statutory  direction 
is  that  they  must  be  paid  equally  in  propor- 
tion to  their  respective  debts.  By  an  en- 
actment expressed  in  this  form,  the  debts  of 
an  insolvent  corporation  are,  in  my  judg- 
ment, just  as  plainly  and  effectually  fas- 
tened on  its  property  as  they  would  have 
been  had  the  statute  said  in  direct  terms 
that,  when  a  corporation  is  adjudged  to  be 
insolvent,  its  property  shall  at  once  become 
liable  for  the  payment  of  its  debts.  A  legis- 
lative declaration  in  the  form  just  stated 
has  been  held  to  be  sufficient  to  fasten  the 
debt  of  a  creditor  at  large  on  the  lands  of 
his  deceased  debtor."  In  Re  Wilcox  d  H. 
Co,  70  Conn.  220,  30  Atl.  163,  the  court,  in 
speaking  of  the  right  of  a  receiver  of  an 
insolvent  corporation  to  insist  on  the  inva- 
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lidity  of  certain  conditional  contracts,  void 
as  against  creditors,  but  good  as  against 
the  corporation,  said:  "By  the  appoint- 
ment of  a  receiver  the  rights  of  creditors 
to  attach  or  levy  upon  such  property  are 
suspended.  .  .  .  The  law  thus  disables 
the  creditors  from  interfering  with  that 
property,  or  from  in  any  way  appropriating 
it  for  their  sole  benefit;  but  in  so  doing  it 
does  not  lessen  their  rights  with  respect  to 
such  property,  nor  does  it  destroy  them;  it 
merely  provides  for  their  protection  and 
enforcement  in  another  way.  And  whenever 
the  law  thus  disables  creditors  from  help- 
ing themselves,  whether  by  proceedings  in 
insolvency  or  bankruptcy  or  by  the  appoint- 
ment of  a  receiver  or  otherwise,  it  pro- 
vides for  the  enforcement  for  whatever 
rights  they  may  possess  against  the  prop- 
erty of  the  debtor,  through  the  instrumen- 
tality of  its  agent,  the  trustee,  assignee, 
or  receiver.  For  the  purpose  of  enforcing 
any  such  right  which  the  creditor  could 
have  enforced  for  his  sole  advantage,  and 
for  the  purpose  of  holding  or  taking  any 
property  which  a  creditor  could  hold  or  take 
by  law,  or  for  recovering  back  any  property 
of  which  a  creditor  could  avail  himself 
in  payment  of  his  debt,  the  trustee,  assignee, 
or  receiver  is,  in  effect,  the  creditor." 
Farmers'  Loan  &  T.  Co.  v.  Minneapolis 
Engine  &  Mach.  Works,  35  Minn.  543,  29 
N.  W.  349.  It  is  not  perceived  why  the 
same  rule  is  not  applicable  to  an  assignee 
in  so  far  as  he  represents  the  creditors  of 
the  assignor.  By  transferring  his  property, 
the  latter  puts  it  beyond  the  reach  of  his 
creditors  through  a  levy  of  a  writ  of  at- 
tachment or  execution.  Does  the  debtor, 
by  so  doing,  cut  off  all  right  to  defeat  a 
mortgage  void  as  to  creditors  by  reason 
of  not  being  recorded?  Many  authorities 
sustain  the  right  of  the  assignee  to  avoid 
a  chattel  mortgage  because  of  failure  to 
comply  with  the  provisions  of  the  recording 
act.  First  Nat.  Bank  v.  Salyer  (Okla.) 
50  Pac.  77;  Withrow  V.  Citizens'  Bank,  55 
Kan.  378,  40  Pac.  639;  Putnam  v.  Reynolds, 
44  Mich.  113,  6  N.  W.  198;  Roe  V.  Meding, 
63  N.  J.  Eq.  350,  33  Atl.  394.  The  point 
has  never  been  decided  by  this  court.  In 
Schaller  v.  Wright,  70  Iowa,  667,  28  N.  W. 
460,  the  assignee  was  held  to  be  trustee  for 
the  creditors,  and  as  such  entitled  to 
maintain  an  action  to  set  aside  the  fraudu- 
lent conveyance  of  the  assignor;  the  court 
saying:  "While,  therefore,  the  husband  [as- 
signor] could  not  set  aside  his  deed  and 
claim  the  property,  the  trustee  of  the  credit- 
ors, chosen  by  him,  whose  action  is  recog- 
nized and  controlled  by  the  law, — who  is 
made  an  instrument  by  the  law  for  award- 
ing remedies  to  the  creditors, — is  not  sub- 
70  L.  R.  A. 


ject  to  the  rules  and  doctrines  to  be  applied 
as  between  the  fraudulent  grantor  and 
grantee."  See  also  Mehlhop  v.  Ellsworth, 
95  Iowa,  657,  04  N.  W.  638.  All  held  in 
Meyer  v.  Evans,  66  Iowa,  179,  23  N.  W.  386, 
was  that  the  assignee  was  not  purchaser  for 
value.  The  decision  in  Warner  v.  Jameson, 
52  Iowa,  70,  2  N.  W.  951,  rests  on  the  find- 
ing that  the  assignee,  as  trustee  for  the 
creditor,  took  the  property  with  notice  of 
the  unrecorded  mortgage.  Prouty  v.  Clark, 
73  Iowa,  55,  34  N.  W.  614.  In  Re  Wise, 
121  Iowa,  359;  96  N.  W.  872,  the  only  point 
raised  was  that  the  assignee  should  be  pro- 
tected as  a  subsequent  purchaser,  and  even 
that  issue  was  not  pleaded.  The  assignee  is 
not  a  purchaser  for  value,  because  he  has 
parted  with  nothing.  As  said,  we  have 
never  decided  the  question,  and  do  not  in- 
tend to  do  so  now.  It  is  merely  adverted 
to  because  of  the  persuasive  character  of 
the  decisions  cited.  There  are  several  cases 
holding  that  the  administrator,  as  the  rep- 
resentative  of  the  creditors  of  an  insolvent 
estate,  occupied  the  same  position  as  the 
creditor  in  respect  to  a  mortgage  void 
because  not  recorded.  First  Nat.  Bank  v. 
Jjudvigsen,  8  Wyo.  230,  80  Am.  St.  Rep. 
928,  56  Pac.  994,  57  Pac.  934;  Currie  v. 
Knight,  34  N.  J  .Eq.  485;  Becker  v.  An- 
derson, 11  Neb.  493,  9  N.  W.  640  ;Kilbourne 
v.  Fay,  29  Ohio  St.  264,  23  Am.  Rep.  741; 
Welsh  v.  Bekey,  1  Penr.  &  W.  57.  See 
Shears  v.  Rogers,  3  Barn.  &  Ad.  362.  In 
the  course  of  the  opinion  in  Kilbourne  v. 
Fay  the  court  said:  "The  creditors  of  a 
mortgagor  do  not  cease  to  be  such  by  his 
death,  and,  so  long  as  they  continue  to  be 
such  creditors,  such  mortgage  is  void  as 
against  them.  By  relation  the  executor  or 
administrator  .  .  .  became  trustee  for 
the  creditors  from  the  death  of  the  mort- 
gagor." In  First  Nat.  Bank  v.  Ludirigsen, 
the  court,  after  an  exhaustive  review  of  the 
authorities,  observed  that,  "in  none  of  the 
cases  cited  involving  the  right  of  an  assignee 
or  representative  of  an  insolvent  estate  of 
decedent  was  the  fact  deemed  material  that 
the  creditors  had  not  secured  a  specific  lien 
by  judgment  or  process.  There  could  be 
no  specific  lien  because  by  the  operation  of 
law  the  creditors  were  denied  a  remedy  of 
that  character;  but  their  rights  were  pro- 
vided for  in  other  ways  just  as  completely, 
and  under  forms  of  law  just  as  legal,  with 
the  exception  that  every  creditor  stood  upon 
the  same  footing,  and  no  individual  creditor 
could,  by  the  exercise  of  diligence,  appro- 
priate the  property  to  his  sole  advantage. 
.  .  .  The  cases  thus  maintaining  the 
right  of  an  assignee,  receiver,  and  execu- 
tor or  administrator  of  an  insolvent  estate, 
as  representing  the  general  creditors,  to 
avoid  in  their  interest  a  fraudulent  or  void 
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validity  of  an  unrecorded  mortgage;  but 
this  is  predicated  upon  the  rule  recognized 
by  the  courts  of  Michigan  that  such  a  mort- 
gage is  fraudulent  as  against  general  cred- 
itors; and  no  doubt  in  the  application  of 
this  rule  an  assignee  for  the  benefit  of  cred- 
itors, or  the  administrator  of  the  deceased 
mortgagor  representing  general  creditors, 
could  attack  such  a  mortgage,  the  creditors 
having  been  prevented  by  the  assignment  or 
the  death  of  the  mortgagor  from  putting 
themselves  in  a  position  to  attack  the  mort- 
gage for  fraud. 

The  term  "existing  creditors"  has  been  the 
subject  of  consideration,  and  has  acquired 
under  our  decisions  a  definite  and  well-recog- 
nized meaning.  It  has  been  so  construed 
as  to  exclude  general  pre-existing  creditors 
who  have  not  acquired  a  lien  by  attachment 
or  execution  levy  before  being  affected  with 
notice,  either  actual  or  constructive,  of  the 
execution  of  the  mortgage,  and  to  include 
subsequent  creditors  who  have  acquired  such 
lien.  That  some  construction  was  necessary 
in  order  to  determine  the  intention  of  the 
legislature  is  plain,  for  it  does  not  appear 
from  the  language  whether  the  term  "exist- 
ing" has  reference  to  the  time  when  the 
mortgage  was  executed  or  the  time  when  ad- 
verse rights  which  could  be  enforced  in 
court  accrued.  This  court  has  adopted  the 
latter  of  these  two  meanings,  and  I  think 
that  this  construction  has  now  become  a 
rule  of  property,  and  should  be  controlling. 
That  this  court,  in  construing  the  term 
"existing  creditors,"  never  had  in  mind  any 
purpose  of  making  that  term  equivalent  to 
a  creditor  who  has  put  himself  or  been  put 
in  a  position  simply  to  attack  the  mortgage 
for  actual  fraud  as  a  fraudulent  conveyance, 
is  manifest  from  a  consideration  of  the 
cases.  A  creditor  who  has  obtained  a  judg- 
ment at  law  may,  without  going  further, 
attack  a  conveyance  or  mortgage  for  actual 
fraud;  but  it  has  never  been  suggested,  and 
it  would  be  clearly  inconsistent  with  the 
views  taken  in  cases  in  this  court  already 
cited,  to  hold  that  a  judgment  creditor, 
without  securing  a  specific  lien  by  attach- 
ment or  execution  levy,  can  defeat  a  chattel 
mortgage  on  the  ground  that  it  is  unre- 
corded. If  he  could  do  so,  notice  would  be 
immaterial;  for  why  should  the  fact  of  no- 
tice be  of  any  significance  when  a  pre-exist- 
ing creditor  seeks  to  reach  property  which 
the  debtor  has  attempted  to  put  beyond  his 
reach,  not  fraudulently,  but  as  a  matter  of 
fact,  by  giving  a  mortgage  thereon  to  a 
third  person?  On  the  other  hand,  I  do  not 
understand  that  merely  to  seize  property 
by  the  levy  of  an  attachment  gives  a  general 
creditor  the  right  to  question  the  validity  of 
a  fraudulent  conveyance.  For  that  purpose 
the  general  creditor  must  go  further  than  to 
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levy  the  attachment.  He  must  establish  the 
existence  of*  an  indebtedness  by  securing  a 
judgment,  or  show  facts  excusing  him  from 
doing  so.  It  is  true  that  the  attaching  cred- 
itor may  cause  property  fraudulently  con- 
veyed or  mortgaged  to  be  levied  on  under 
his  attachment,  and,  when  the  grantee  or 
mortgagee  seeks  to  take  it  out  of  the  hands 
of  the  officer  by  legal  process  on  the  ground 
that  it  was  not  subject  to  levy,  he  may  con- 
test the  validity  of  the  conveyance  or  mort- 
gage under  which  the  grantee  claims;  but 
I  know  of  no  authority  in  this  state  or 
elsewhere  supporting  the  position  that  the 
attaching  creditor  who  has  not  secured  a 
judgment  at  law  may  maintain  a  bill  in 
equity  to  set  aside  the  conveyance  as  fraud- 
ulent. 

My  conclusion  is  that  an  unrecorded  chat- 
tel mortgage,  the  mortgagor  retaining  pos- 
session, is  invalid  under  the  statute,  and,  in 
the  absence  of  any  finding  of  a  fraudulent 
purpose  to  delay  or  hinder  creditors  in  the 
enforcement  of  their  claims,  only  as  against 
existing  creditors  or  purchasers  without  no- 
tice, and  that  the  term  "existing  creditors" 
means  creditors  who  have  acquired  a  lien 
upon  the  property  by  levying  attachment  or 
execution,  and  that  an  administrator  repre- 
senting general  creditors  does  not  have  a 
right  to  the  mortgaged  property  prior  and 
superior  to  that  of  the  mortgagee  under  the 
unrecorded  mortgage.  This  conclusion,  I 
think,  is  in  harmony  with  the  entire  current 
of  the  decisions  in  this  state  as  to  the  ef- 
fect to  be  given  to  unrecorded  chattel  mort- 
gages. 

Weaver,  J.,  concurs  in  the  dissent. 

Petition  for  rehearing  denied. 


Enoch  BERESFORD,  Adror.,  etc.,  of  James 

Graham,  Deceased,  Appt., 

v. 

AMERICAN  COAL  COMPANY. 

(124  Iowa,  84.) 

1.  Want  of  authority  of  an  administra- 
tor to  maintain  an  action  because  of  de- 
fect In  his  bond  for  want  of  proper  sureties 
cannot  be  urged  as  a  defense  to  the  action, 
since  it  is  a  collateral  attack  on  the  Judgment 
of  the  probate  court 

2.  Defendant  cannot  rely  on  the  statute 
of  limitations  as  a  defense  to  on  ac- 
tion to  recover  damages  for  wrongful  death 
because  the  administrator  who  brought  the  ac- 
tion did  not  file  a  proper  administration  bond 
until  the  statutory  period  had  elapsed  since 
the  accident. 


Note. — As  to  vice  prlncipalshlp  considered 
with  reference  to  the  superior  rank  of  a  negli- 
gent servant,  see,  in  this  series,  Stevens  v. 
Chamberlin,  51  L.  R.  A.  513,  and  note;  NortoD 
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3.  An  employee  In  a  mine  does  not  as- 
sume  the   rlalc   of   nesjrllsjrenee   of   the 

superintendent  In  the  operation  of  the  cage 
which  Is  provided  to  lift  him  from  the  mine. 

4.  A  mine  owner  la  liable  for  the  act  of 
lila  superintendent,  who  has  general  com- 
mand of  the  operation  of  the  mine,  in  send- 
ing the  engineer  away  from  the  engine  oper- 
ating the  cage  hoist,  and  attempting  to  oper- 
ate the  same  himself,  knowing  that  he  is 
incompetent  to  do  so,  by  reason  of  which 
employees  ascending  the  shaft  are  injured. 

5.  A  mine  owner  la  liable  for  the  fail- 
ure of  hia  superintendent  in  general 
charge  of  the  mine  to  obey  a  atatute 
providing  that  no  person  shall  be  placed  in 
charge  of  any  engine  used  in  or  about  the 
operation  of  the  mine  but  experienced  and 
competent  engineers,  even  though  the  dis- 
obedience consists  in  the  superintendent's 
attempting  to  run  the  engine  himself,  know- 
ing that  he  was  incompetent  to  do  so. 

(March  18,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Mahaska  County 
'  in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  the  alleged  negligent 
killing    of    plaintiff's    intestate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dan  Davis  and  H.  W.  Glea- 
son,  for  appellant: 

Wilson  was  a  vice  principal. 

Newbury  v.  Getchel  d  M.  Lumber  d  Mfg. 
Co.  100  Iowa,  441,  62  Am.  St.  Rep.  582, 
69  N.  W.  743;  Baldwin  v.  St.  Louis,  K.  d 
N.  W.  R.  Co.  75  Iowa,  297,  9  Am.  St.  Rep. 
479,  39  N.  W.  507;  Hathaway  v.  Des 
Moines,  97  Iowa,  333,  66  N.  W.  188;  Deep 
Min.  d  Drainage  Co.  v.  Fitzgerald,  21  Colo. 
533,  43  Pac.  210. 

Wilson  was  manager  of  a  separate  de- 
partment, and  a  vice  principal. 

Northern  P.  R.  Co.  v.  Peterson,  162  U.  S. 
346,  40  L.  ed.  994,  16  Sup.  Ct.  Rep.  843; 
Newbury  v.  Getchel  d  M.  Lumber  d  Mfg. 
Co.  100  Iowa,  441,  62  Am.  St.  Rep.  582, 
69  N.  W.  743;  Lyttle  v.  Chicago  d  W.  M. 
R.  Co.  84  Mich.  289,  47  N.  W.  571;  Baldwin 
v.  St.  Louis,  K.  d  N.  R.  Co.  68  Iowa,  37, 
25  N.  W.  918;  McDonough  v.  Great  North- 
ern R.  Co.  5  Wash.  244,  46  Pac.  334;  Kan- 
sas City,  Ft.  S.  d  M.  R.  Co.  v.  Hammond, 
58  Ark.  324,  24  S.  W.  723;  Zintek  v.  Stim- 
son  Mill  Co.  9  Wash.  395,  37  Pac.  340;  Au- 
gusta v.  Owens,  111  Ga.  464,  36  S.  E.  830. 

His  act  in  attempting  to  hoist  the  cage 
was  so  coupled  with  the  authority  which  he 


was  empowered  to  exercise  that  it  all  be- 
comes the  act  of  a  vice  principal,  and  no 
part  of  it  the  act  of  a    coemployee. 

Under  the  statute,  he  being  present  in 
charge  of  the  mine,  his  act  in  sending  the 
engineer  away  and  in  taking  charge  of  the 
engine  was  the  performance  of  a  duty  which 
the  master  owed  the  deceased,  and  therefore 
the  master  is  liable  for  such  act. 

Swift  d  Co.  v.  Bleise,  63  Neb.  739,  57 
L.  R.  A.  147,  89  N.  W.  310;  Nelson  v.  S. 
Willey,  S.  S.  d  Nav.  Co.  26  Wash.  548,  67 
Pac.  237 ;  Norton  Bros.  v.  Nadebok,  190  111. 
595,  54  L.  R.  A.  842,  60  N.  E.  843;  Wil- 
liam Graver  Tank  Works  v.  0*Donnell,  191 
111.  236,  60  N.  E.  831;  Wellston  Coal  Co.  v. 
Smith,  65  Ohio  St.  70,  55  L.  R.  A.  99,  87 
Am.  St.  Rep.  547,  61  N.  E.  143;  Canney  v. 
Walkeine,  58  L.  R.  A.  33,  51  C.  C.  A.  53, 
113  Fed.  66;  Wawahachie  Oil  Co.  v.  McLain, 
27  Tex.  Civ.  App.  334,  66  S.  W.  226. 

To  put  a  competent  man  in  charge  of  the 
engine  is  a  duty  which  the  master  cannot 
delegate. 

Weeks  v.  Scharer,  49  C.  C.  A.  372,  111 
Fed.  330;  Brennan  v.  Berlin  Iron  Bridge 
Co.  74  Conn.  382,  50  Atl.  1030;  Berea  Stone 
Co.  v.  Kraft,  31  Ohio  St.  287,  27  Am.  Rep. 
510;  Purcell  v.  Southern  R.  Co.  119  N.  C. 
728,  26  S.  E.  161;  Dayharsh  v.  Hannibal 
d  St.  J.  R.  Co.  103  Mo.  570,  23  Am.  St.  Rep. 
900,  15  S.  W.  554. 

The  master  cannot  be  allowed  to  escape 
liability  where  the  injury  is  partly  the  re- 
sult of  a  manual  act  of  a  vice  principal 
and  partly  the  breach  of  some  duty  to 
which  he  is  undeniable  subject  in  his  ca- 
pacity as  alter  ego. 

Pittsburg  Bridge  Co.  v.  Walker,  170  111. 
550,  48  N.  E.  915;  Metropolitan  West  Side 
Elev.  R.  Co.*  v.  Skola,  183  111.  454,  75  Am. 
St.  Rep.  120,  56  N.  E.  171;  Fraser  v.  Hand, 
33  111.  App.  153;  Hardy  v.  Minneapolis  d 
St.  L.  R.  Co.  36  Fed.  657;  Crystal  Ice  Co. 
v.  Sherlock,  37  Neb.  19,  55  N.  W.  294. 

If  the  thing  done  is  something  which  the 
master  owes  to  the  employee  as  a  duty,  he 
becomes  liable  if  the  act  is  performed  neg- 
ligently. 

Blazenic  v.  Iowa  d  W.  Coal  Co.  102  Iowa, 
706,  72  N.  W.  292;  Schaub  v.  Hannibal  d 
St.  J.  R.  Co.  106  Mo.  87,  16  S.  W.  924; 
Haworth  v.  Seevers  Mfg.  Co.  87  Iowa,  765, 
51  N.  W.  68,  62  N.  W.  325;  Baltimore  d 
0.  R.  Co.  v.  Baugh,  149  U.  S.  368,  37  L.  ed. 


Bros  v.  Nadebok,  54  L.  R.  A.  842 ;  South- 
ern P.  Co.  v.  Schoer,  57  L.  R.  A.  707;  Canney 
v.  Walkeine,  58  L.  R.  A.  83;  Illinois  Southern 
R.  Co.  v.  Marshall,  66  L.  R.  A.  297 ;  and  John- 
son v.  Union  Pacific  Coal  Co.  67  L.  R.  A.  506. 
As  to  vice  princlpalship  determined  with  ref- 
erence to  the  character  of  the  act  which  caused 
the  Injury,  see  Lafayette  Bridge  Co.  v.  Olsen, 
54  L.  R.  A.  33,  and  note;  Wellston  Coal  Co.  v. 
70  L.  R.  A.  17 


Smith,  55  L.  R.  A.  99 ;  Swift  &  Co.  v.  Bleise,  57 
L.  R.  A.  147;  Kelly  v.  New  Haven  S.  B.  Co. 
57  L.  R.  A.  494 ;  Sroufe  v.  Moran  Bros.  Co.  58 
L.  R.  A.  313;  Knutter  v.  New  York  &  N.  J. 
Teleph.  Co.  58  L.  R.  A.  808 ;  Sams  v.  St.  Louis 
&  M.  River  R.  Co.  61  L.  R.  A.  475;  Southern 
Indiana  R.  Co.  v.  Harrell,  63  L.  R.  A.  461 ;  and 
Alabama  G.  S.  R.  Co.  v.  Baldwin,  67  L.  R.  A. 
840. 
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772,  13  Sup.  Ct.  Rep.  914;  Hess  v.  Rosen- 
thal, 160  111.  621,  43  N.  E.  743;  Lindvall 
v.  Woods,  41  Minn.  212,  4  L.  R.  A.  793, 
42  N.  W.  1020. 

The  master  must,  at  its  peril,  see  that 
such  duties  are  discharged  with  reasonable 
care,  whether  he  undertakes  their  perform- 
ance himself  or  employs  agents  to  per- 
form them  in  his  stead. 

Atchison,  T.  d  8.  F.  R.  Co.  v.  Seeley,  54 
Kan.  21,  37  Pac.  104;  Brann  v.  Chicago,  R. 
I.  d  P.  R.  Co.  53  Iowa,  595,  36  Am.  Rep. 
243,  6  N.  W.  5;  Lafayette  Bridge  Co.  v. 
Olsen,  54  L.  R.  A.  33,  47  C.  C.  A.  367,  108 
Fed.  335. 

The  duty  of  having  a  competent  engineer, 
being  one  imposed  by  statute,  becomes  a 
duty  which  the  master  owes  to  the  employee. 

M 08 grove  v.  Zimbleman  Coal  Co.  110 
Iowa,  169,  81  N.  W.  227;  Cherokee  d  P. 
Coal  d  Min.  Co.  v.  Britton,  3  Kan.  App. 
292,  45  Pac.  100;  Linton  Coal  d  Min.  Co.  v. 
Persons,  11  Ind.  App.  264,  39  N.  E.  214; 
Sommer  v.  Carbon  Hill  Coal  Co.  32  C.  C. 
A.  156,  59  U.  S.  App.  519,  89  Fed.  54; 
Atchison  T.  d  8.  F.  R.  Co.  v.  Reesman, 
23  L.  R.  A.  768,  9  C.  C.  A.  20,  19  U.  S. 
App.  596,  60  Fed.  370;  Ashman  v.  Flint  d 
P.  M.  R.  Co.  90  Mich.  567,  51  N.  W.  645; 
McLaughlin  v.  Eidlite,  50  App.  Div.  518, 
64  N.  Y.  Supp.  193;  McAllister  v.  Ferguson, 
50  App.  Div.  529,  64  N.  Y.  Supp.  197;  Stew- 
art v.  Ferguson,  44  App.  Div.  58,  60  N.  Y. 
Supp.  429. 

Every  person  violating  an  express  statute 
is  a  wrongdoer,  and  is  ex  necessitate  negli- 
gent in  the  eyes  of  the  law;  and  an  innocent 
person  within  its  protection,  injured  thereby, 
is  entitled  to  recovery  by  way  of  damages. 

M 08 grove  v.  Zimbleman  Coal  Co.  110 
Iowa,  169,  81  N.  W.  227. 

Beresford  was  de  facto  and  de  jure  ad- 
ministrator, and  entitled  to  maintain  this 
action  as  such,  notwithstanding  the  fact 
that  his  first  bond  was  only  signed  as  surety 
by  a  practising  attorney. 

The  attack  made  in  this  case  was  collat- 
eral. 

Metropolitan  Nat.  Bank  v.  Commercial 
State  Bank,  104  Iowa,  682,  74  N.  W.  26; 
Murphy  v.  Creighton,  45  Iowa,  182;  8 eery 
v.  Murray,  107  Iowa,  384,  77  N.  W.  1058; 
Missouri  P.  R.  Co.  v.  Leuris,  24  Neb.  848,  2 
L.  R.  A.  67,  40  N.  W.  401 ;  Moore  v.  Moore, 
33  Neb.  509,  50  N.  W.  443;  Missouri  P.  R. 
Co.  v.  Bradley,  51  Neb.  604,  71  N.  Y.  283. 

Messrs.  Ryan,  Ryan,  A  Ryan  and  L. 
C.  Blanehard,  for  appellee: 

Wilson's  act  was  not  one  of  the  duties  of 
the  master,  but  was  merely. a  part  of  the 
labor  of  the  employee  in  the  prosecution 
of  the  work. 

Scott  v.  Chicago  G.  W.  Co.  113  Iowa, 
381,  85  N.  W.  631;  Newbury  v.  Getchel  d 
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M.  Lumber  d  Mfg.  Co.  100  Iowa,  441,  62 
Am.  St.  Rep.  582,  69  N.  W.  743;  Bamicle 
v.  Connor,  110  Iowa,  238,  81  N.  W.  452. 

The  engineer's  negligence  would  certainly 
be  the  negligence  of  a  coemployee. 

Wicklund  v.  Saylor  Coal  Co.  119  Iowa, 
335,  93  N.  W.  305;  Wood  v.  New  Bedford 
Coal  Co.  121  Mass.  252. 

The  happening  of  the  accident  does  not 
prove  the  negligence  of  Wilson. 

Haden  v.  Sioux  City  d  P.  R.  Co.  99  Iowa, 
735,  48  N.  W.  733;  Case  v.  Chicago,  R.  L 
d  P.  R.  Co.  64  Iowa,  762,  21  N.  W.  30. 

The  administration  bond  was  void. 

Code,  §  3851;  Valley  Nat.  Bank  v.  Oar- 
retson,  104  Iowa,  655,  74  N.  W.  11;  Towle 
v.  Bradley,  2  S.  D.  472,  60  N.  W.  1067; 
Qilbank  v.  Stephenson,  30  Wis.  155;  Coth- 
ren  v.  Connaughton,  24  WiB.  137;  Schuek 
v.  Hagar,  24  Minn.  341;  Hudson  v.  Smith 
Bros.  Ill  Iowa,  411,  82  N.  W.  943. 
On  petition  for  rehearing. 

The  principal  is  only  liable  for  acts  of  his 
agent  done  within  the  scope  of  his  authority. 

Jones  v.  Turck,  33  Iowa,  246;  Peoria 
Steam  Marble  Works  v.  Hickey,  110  Iowa, 
276,  80  Am.  St.  Rep.  296,  81  N.  W.  473; 
Walton  v.  Dore,  113  Iowa,  1,  84  N.  W.  928; 
Bristol  Sav.  Bank  v.  Judd,  116  Iowa,  26, 
89  N.  W.  93;  Kincade  v.  Chicago,  M.  d  St. 
P.  R.  Co.  107  Iowa,  682,  78  N.  W.  698; 
Alsever  v.  Minneapolis  d  St.  L.  R.  Co.  115 
Iowa,  346,  56  L.  R.  A.  748,  88  N.  W.  841; 
Farber  v.  Missouri  P.  R.  Co.  116  Mo.  81, 
20  L.  R.  A.  350,  22  S.  W.  631. 

The  responsibility  of  the  master  grows 
out  of,  is  measured  by,  and  begins  and  ends 
with,  his  control  of  the  servant. 

Dolan  v.  Hubinger,  109  Iowa,  411,  80 
N.  W.  514;  Marion  v.  Chicago,  R.  I.  d  P. 
R.  Co.  59  Iowa,  428,  42  Am.  Rep.  36,  note, 
13  N.  W.  415. 

The  authority  of  the  agent  is  never  pre- 
sumed, but  must  be  proved,  and  the  burden 
is  upon  the  plaintiff  to  prove  his  authority. 

McPherrin  v.  Jennings,  66  Iowa,  622,  24 
N.  W.  242;  Phelps  v.  James,  86  Iowa,  402, 
41  Am.  St.  Rep.  497,  53  N.  W.  274. 

The  acts  of  an  agent  are  not  admissible 
to  prove  the  fact  of  agency. 

Clanton  v.  Des  Moines,  O.  d  8.  R.  Co.  67 
Iowa,  350,  25  N.  W.  277 ;  Drake  v.  Chicago, 
R.  I.  d  P.  R.  Co.  70  Iowa,  59,  29  N.  W.  804 ; 
Bigler  v.  Toy,  68  Iowa,  689,  28  N.  W.  17; 
O'Leary  Bros.  v.  German-American  Ins.  Co. 
100  Iowa,  392,  69  N.  W.  686;  Armil  v.  Chi- 
cago, B.  d  Q.  R.  Co.  70  Iowa,  133,  30  N.  W. 
42;  Livingston  v.  Iowa  Midland  R.  Co.  35 
Iowa,  555;  Verry  v.  Burlington,  C.  R.  d 
M.  R.  Co.  47  Iowa,  549. 

The  agency  must  be  first  established 
before  acts  of  a  supposed  agent  can  bind 
his  principal. 

Long  v.  Osborn,  91  Iowa,  161,  59  N.  W. 
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14;  Empire  Mill  Co.  v.  Lovell,  77  Iowa, 
102,  14  Am.  St.  Rep.  272,  41  N.  W.  583; 
Davenport  Sav.  Fund  d  L.  Asso.  v.  North 
American  F.  Ins.  Co.  16  Iowa,  78;  Oottrell 
v.  Wheeler,  89  Iowa,  755  Appx.,  57  N.  W. 
433. 

A  foreman  is  not,  by  reason  of  such  em- 
ployment, a  vice  principal. 

Newbury  v.  Oetohel  &  M.  Lumber  <£  Mfg. 
Co.  100  Iowa,  441,  62  Am.  St.  Rep.  582, 
69  N.  W.  743;  Geeeen  v.  Saguin,  115  Iowa, 
7,  87  N.  W.  745;  MoQueeny  v.  Chicago,  M. 
&  St.  P.  R.  Co.  120  Iowa,  522,  94  N.  W. 
1124;  Scott  v.  Chicago  O.  W.  R.  Co.  113 
Iowa,  381,  85  N.  W.  631;  Bamiclc  v.  Con- 
nor, 110  Iowa,  238,  81  N.  W.  452. 

Weaver,  J.,  delivered  the  opinion  of  the 
court: 

From  the  concessions  made  in  the  plead- 
ings, and  from  the  evidence  given  on  the 
trial,  the  jury  would  have  been  justified 
in  finding  the  following  facts:  The  defend- 
ant corporation  owned  and  operated  cer- 
tain coal  mines  in  Mahaska  county,  in  one 
of  which  James  Graham  was  employed  as  a 
miner.  Ingress  to  and  egress  from  the  mine 
were  through  a  shaft  about  100  feet  in 
depth,  in  which  a  hoist  or  cage  was  operat- 
ed by  steam  power.  This  apparatus  was 
so  constructed  that  in  hoisting  coal  from 
the  mine  the  cage  was  lifted  to  a  height 
of  30  feet  above  the  surface  of  the  ground, 
where  it  was  inverted  or  dumped  by  an 
automatic  tipple,  throwing  the  coal  upon 
screens  sloping  down  to  cars  standing  upon 
a  railway  siding  to  receive  it.  In  hoisting 
men  it  was  the  duty  and  custom  of  the 
engineer  to  stop  the  cage  at  the  surface  or 
exit  from  the  shaft,  and  permit  them  to  get 
out;  otherwise,  if  carried  on  up  to  the 
tipple,  they  were  liable  to  be  thrown  out, 
and  receive  serious  injury.  One  James  Wil- 
son was  superintendent,  manager,  or  boss 
in  the  immediate  charge  or  supervision  of 
the  mine,  with  power  to  employ  and  dis- 
charge the  workmen,  and  to  direct  the  move- 
ment and  labor  of  all  persons  employed  in 
and  about  the  mine,  including  the  men 
in  charge  of  the  engine.  The  inference  may 
be  drawn  from  some  of  the  testimony  that 
there  was  a  general  manager  or  superintend- 
ent of  the  several  mines  operated  by  the 
defendant,  who  was  Wilson's  superior  In 
authority;  but  it  is  quite  clear  that  the 
latter  was  in  full  control  of  the  practical 
daily  operation  of  this  particular  mine  or 
shaft.  On  the  day  in  question  Graham, 
with  others,  at  the  foot  of  the  shaft,  got 
upon  the  cage  to  be  hoisted  to  the  surface, 
and  gave  the  proper  signal  to  the  engineer 
for  that  purpose.  About  this  time  Wilson 
sent  the  engineer  away  from  the  engine  for 
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the  purpose  of  oiling  the  fans,  and  under- 
took himself  to  operate  the  hoist,  well  know- 
ing that  he  was  without  the  requisite  exper- 
ience and  skill  for  the  proper  performance 
of  that  duty.  By  reason  of  his  negligence 
and  his  incompetency  to  perform  such  work 
the  cage  was  hoisted  past  the  landing  at 
the  surface  to  the  tipple,  where  it  was 
dumped.  Graham's  companions  were  thrown 
upon  the  screen,  but  he,  failing  to  strike 
the  screen,  fell  to  the  bottom  of  the  shaft, 
and  was  killed.  At  the  close  of  the  plain- 
tiff's case  the  defendant,  without  offering 
any  testimony,  moved  for  a  direct  verdict 
in  its  favor  on  numerous  grounds,  which 
may  be  grouped  as  follows:  (1)  Because 
at  the  date  of  the  commencement  of  this 
action  plaintiff  was  not  the  duly  appointed 
administrator  of  the  estate  of  James  Gra- 
ham, and  was  without  legal  capacity 
to  bring  suit  as  such.  (2)  Because  this 
action  is  barred  by  the  Btatute  of  limitation. 
(3)  Because  no  negligence  of  the  defendant 
is  shown.  Defendant  is  not  liable  for  the 
unauthorized  act  of  Wilson  in  assuming 
to  act  as  engineer.  Wilson  was  a  mere  vol- 
unteer, acting  under  no  order,  and  without 
authority.  (4)  Because  the  negligence,  if 
any,  was  that  of  Graham's  coemployee.  (5) 
Graham,  by  his  own  negligence,  contributed 
to  his  injury,  and,  furthermore,  he  had  as- 
sumed the  risk  of  Buch  injury. 

Error  is  assigned  upon  the  ruling  of  the 
trial  court  in  sustaining  this  motion,  and 
it  becomes  necessary  for  us  to  consider  each 
of  the  grounds  upon  which  it  is  based. 

1.  The  objection  made  to  the  legal  capac- 
ity of  the  plaintiff  to  maintain  the  action 
is  not  well  taken.  It  is  based  solely  upon 
the  alleged  fact  that  the  bond  given  by 
plaintiff  as  administrator  is  signed  by  a 
surety  who  is  a  practising  attorney,  and 
therefore  disqualified  by  statute  to  be  re- 
ceived as  a  surety  in  such  undertaking. 
Code,  §  385.  The  question  thus  presented 
cannot  be  considered  in  a  collateral  proceed- 
ing. Plaintiff  held  and  offered  in  evidence 
his  letters  of  authority  issued  in  due  form 
by  the  proper  court  in  probate,  and  it  must 
be  presumed  that  he  had  made  such  showing 
and  had  given  such  bond  as  that  court  had 
adjudged  sufficient  in  the  premises.  It  is 
true,  the  original  appointment,  under  our 
statute,  may  have  been  made  by  the  clerk, 
and  not  by  the  court  in  term;  but  the  act 
and  judgment  of  the  clerk  in  such  case 
stands  as  the  act  and  judgment  of  the  court, 
unless  proper  and  timely  exception  is  taken 
thereto  in  that  tribunal.  Code,  §§  250,  251. 
Any  person  interested  may  appear  in  the 
probate  proceeding  and  contest  the  appoint- 
ment, or  may  in  the  same  manner  have  an 
improper  appointment  revoked;    but  to  al- 
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low  every  person  who  may  be  sued  by  an  ad- 
ministrator to  go  behind  the  letters  of  au- 
thority and  object  to  the  bond  given,  or  to 
plead  any  other  defect  which  does  not  go 
to  the  jurisdiction  of  the  court  making  the 
appointment,  would  be  to  involve  litigation 
in  a  hopeless  confusion  of  collateral  issues. 
Leonard  v.  Columbia  Steam  Nav.  Co.  84  N. 
Y.  48,  38  Am.  Rep.  401 ;  Kelly  v.  West,  80 
N.  Y.  141;  Comstock  v.  Crawford,  3  Wall. 
306,  18  L.  ed.  34;  Simmons  v.  Saul,  138  U. 
S.  452,  34  L.  ed.  1060,  11  Sup.  Ct,  Rep.  369; 
Reinach  v.  Atlantic  d  G.  W.  R.  Co.  58  Fed. 
43;  Abbott  v.  Coburn,  28  Vt.  663,  67  Am. 
Dec.  735.  And  see  cases  cited  11  Am.  & 
Eng.  Enc.  Law,  2d  ed.  785,  note  6.  An  ob- 
jection to  the  sufficiency  of  the  administra- 
tor's bond  does  not  raise  a  jurisdictional 
question.  The  authority  of  the  court  to 
'  appoint  does  not  rest  upon  the. bond.  That 
is  a  question  going  only  to  the  manner  of 
qualifying  under  an  appointment  already 
made,  and  not  to  the  validity  of  the  appoint- 
ment. Even  the  entire  absence  of  bond 
and  oath  of  office  has  been  held  insufficient 
to  sustain  such  attack.  Gallagher  v.  Hol- 
land, 20  Nev.  164,  18  Pac.  834;  Ryan  v. 
American  Freehold  Land  Mortg.  Co.  96  Ga. 
322,  23  S.  E.  41 1 ;  Hine  v.  Hussey,  45  Ala. 
496.  See  also  Irwin  v.  Scriber,  18  Cal. 
499;  Simmons  v.  Saul,  138  U.  S.  452,  34  L. 
ed.  1054,  11  Sup.  Ct.  Rep.  369;  Savage  v. 
Benham,  17  Ala.  119;  Ray  v.  Doughty,  4 
Blackf.  115.  The  cases  cited  by  appellee 
from  this  court  are  not  in  point.  Pickering 
v.  Weiting,  47  Iowa,  242,  decides  no  more 
than  that  the  time  for  filing  claims  by  cred- 
itors of  one  who  dies  testate  dates  from  the 
appointment  of  the  executor  under  the  will, 
and  not  from  the  appointment  of  a  tempo- 
rary administrator  pending  the  probate  of 
the  will.  In  Cuppy  v.  Coffman,  82  Iowa, 
214,  47  N.  W.  1005,  we  have  a  case  where, 
pending  a  suit  brought  by  the  administra- 
tor, one  of  his  sureties  was  released,  and, 
the  administrator  failing  to  file  a  new  bond, 
his  letters  were  revoked,  and  the  action 
dismissed.  He  thereupon  obtained  a  new 
appointment,  and  appealed  from  the  order 
of  dismissal,  but  the  court  held  that,  not 
having  appealed  from  the  order  revoking 
his  appointment,  it  would  be  presumed  he 
was  removed  for  good  cause,  and  the  order 
of  dismissal  would  therefore  not  be  reviewed. 
In  Valley  Nat.  Bank  v.  Garretson,  104 
Iowa,  655,  74  N.  W.  11,  the  only  surety 
upon  a  bond  given  for  an  appeal  from  the 
judgment  of  a  justice  of  the  peace,  being 
a  practising  attorney,  we  affirmed  the  judg- 
ment of  the  district  court  dismissing  the 
appeal.  That  case  is  easily  distinguishable 
from  the  one  at  bar.  The  bond  upon  ap- 
peal from  the  judgment  of  a  justice  of  the 
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peace  is  jurisdictional.  The  statute  so 
provides.  Code,  §  4552.  Without  it  no  ap- 
peal is  perfected,  and  the  district  court  ac- 
quires no  authority  to  try  the  case.  More- 
over, none  of  these  cases  involve  the  ques- 
tion of  collateral  attack.  As  having  more 
or  less  Wring  in  support  of  our  conclusion, 
see  Lees  v.  Wetmore,  58  Iowa,  177,  12  N.  W. 
238;  Murphy  v.  Creighton,  45  Iowa,  179; 
McCandless  v.  Hazen,  98  Iowa,  321,  67  N. 
W.  256;  Metropolitan  Nat.  Bank  v.  Com- 
mercial State  Bank,  104  Iowa,  682,  74  N. 
W.  26;  Seery  v.  Murray,  107  Iowa,  384,  77 
N.  W.  1058.  The  further  objection  raised 
by  the  motion  to  direct  a  verdict,  that  the 
right  of  action  is  barred  by  the  statute  of 
limitations,  is  grounded  upon  the  supposed 
effect  of  the  alleged  failure  of  plaintiff  to 
file  a  proper  bond  within  two  years  after 
the  death  of  Graham;  but,  as  we  hold  the 
defect,  if  any,  in  the  bond,  is  unavailing  to 
the  defendant,  the  plea  of  the  statute  falls 
with  it.  Objection  is  also  made  by  the  ap- 
pellee to  the  appellant's  assignment  of  er- 
ror, but  we  think  them  sufficiently  specific. 
2.  The  record  presents  no  ground  for  hold- 
ing, as  a  matter  of  law,  that  Graham  was 
guilty  of  contributory  negligence,  or  had  as- 
sumed the  risk  of  such  accident.  On  the 
contrary,  if  the  undisputed  evidence  is  to 
be  believed,  both  of  these  propositions  are 
so  clearly  negatived  that  a  verdict  to  the 
contrary  could  not  be  upheld.  Graham  was 
in  a  place  where  he  had  a  right  to  be, — a 
place  provided  for  him  by  the  defendant. 
He  had  no  control  over  the  power  which  lift- 
ed the  cage.  He  was  powerless  to  stop  its 
movement  or  to  escape  from  the  peril  by 
which,  without  fault  of  his  own,  his  life  was 
threatened.  Counsel  for  appellee  do  not 
suggest  in  what  manner  the  deceased  failed 
to  exercise  reasonable  care  for  his  own 
safety,  nor  do  we  think  such  a  contention 
can  fairly  be  made.  Neither  is  there  any 
reasonable  theory  upon  which  we  can  say 
there  was  an  assumption  of  the  risk.  In- 
deed, there  is  no  plea  of  such  assumption  of 
any  risks  created  by  the  negligence  of  the 
defendant,  and,  if  pleaded,  plaintiff  was  not 
required  to  negative  such  defense.  Sankey 
v.  Chicago,  R.  I.  &  P.  R.  Co.  118  Iowa,  39, 
91  N.  W.  820;  Shebek  v.  National  Cracker 
Co.  120  Iowa,  414,  94  N.  W.  930;  Nicholaus 
v.  Chicago,  R.  I.  d  P.  R.  Co.  90  Iowa,  85, 
57  N.  W.  694.  As  to  risks  naturally  inci- 
dent to  the  employment,  they  certainly  do 
not  include  the  risk  of  negligence  in  the 
care  and  operation  of  the  mine  by  the  per- 
son to  whom  that  duty  had  been  intrusted 
by  the  defendant.  On  the  contrary,  as  we 
shall  hereafter  note,  Graham  had  the  right 
to  assume  that  defendant  and  those  to 
whom  the  management  and  control  of  the 
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work  was  intrusted  would  furnish  him  a 
reasonably  safe  means  of  entering  and  leav- 
ing the  mine,  and  would  not  unnecessarily 
expose  him  to  any  danger  other  than  those 
which  are  incident  to,  or  inseparable  from, 
such  work  when  carried  on  in  a  reasonably 
safe  and  prudent  manner.  Illinois  Steel 
Co.  v.  McFadden,  196  111.  344,  89  Am.  St. 
Rep.  319,  63  N.  E.  671. 

3.  Is  there  any  evidence  tending  to  show 
negligence  on  part  of  the  defendant?  Here 
is  presented  the  one  decisive  question  in 
the  case.  That  Graham's  death  was  caused 
by  the  negligence  or  recklessness  of  someone 
is  too  clear  for  argument.  A  cage  loaded 
with  men  was  to  be  hoisted  by  power  over 
which  they  had  no  control.  They  had  the 
legal  right  to  assume  that  this  power  was 
in  the  hands  of  an  experienced  and  compe- 
tent person,  as  provided  by  the  statute,  to 
say  nothing  of  the  common-law  duty  of 
their  employer.  Instead  of  being  allowed 
to  land  in  safety  at  the  mouth  of  the  mine, 
they  were  thrust  upward  into  violent  con- 
tact with  the  tipple,  and  thrown  out  like 
so  many  lumps  of  coal.  No  claim  or  sug- 
gestion is  made  that,  in  spite  of  reasonable 
care  and  skill,  the  machinery  suddenly  be- 
came uncontrollable,  or  that  the  engineer 
was  disabled  by  accident  or  sudden  illness, 
or  that  the  men  on  the  cage  in  any  manner 
interfered  with  the  operation  of  the  hoist. 
On  the  contrary,  it  clearly  appears  that  the 
accident  is  primarily  chargeable  to  the  neg- 
ligent act  of  Wilson ;  and,  if  in  said  act  he 
may  properly  be  found  to  have  been  the 
representative  or  vice  principal  of  the  de- 
fendant, then  his  negligence  was  the  defend- 
ant's negligence.  The  general  proposition 
that,  in  the  absence  of  statute  to  the  con- 
trary, an  employer  is  not  liable  to  a  servant 
for  injuries  resulting  to  the  latter  from  the 
negligence  of  a  fellow  servant,  whatever  we 
may  think  of  the  reason  or  justice  of  the 
rule  as  an  original  question,  is  now  too  firm- 
ly established  to  require  discussion  or  cita- 
tion of  authorities.  It  is  equally  well  es- 
tablished that  in  certain  positions  and  un- 
der certain  circumstances  an  agent  or  em- 
ployee becomes  such  a  direct  representative 
of  his  employer  that  the  negligence  of  the 
former  is  imputable  to  the  latter,  and  in 
such  case  the  exemption  of  the  employer 
from  liability  under  the  general  rule  above 
stated  does  not  obtain.  These  abstract 
propositions  are  everywhere  conceded,  but 
in  their  practical  application  to  concrete 
cases  much  trouble  has  been  experienced. 
Great  effort  has  been  made  to  reduce  the 
principle  to  some  brief  statement  which 
shall  serve  as  a  touchstone  for  the  trial  of 
all  cases,  but  thus  far  without  conspicuous 
success.  In  this,  as  in  other  classes  of  liti- 
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gation,  there  are  many  border-line  cases 
where  the  usual  tests  fail  to  make  clear  the 
very  right  of  the  controversy;  and  many 
others  where  the  increasing  complexity  of 
organization  in  business  employing  human 
labor  renders  it  no  easy  matter  to  bring 
them  within  the  operation  of  recognized 
general  rules.  Without  any  suggestion  of 
unfavorable  criticism,  it  may  be  said  that 
some  courts  have  exhibited  a  manifest 
tendency  to  so  extend  the  rule  that  it  is 
only  in  rare  and  extreme  instances  that  a 
servant  in  our  great  labor-employing  enter- 
prises is  permitted  to  recover  damages  from 
the  master  for  injuries  incurred  in  his  serv- 
ice; while  other  courts  holding  to  the  same 
general  statement  of  the  doctrine  have  tend- 
ed to  more  liberality  in  its  application, 
thus  avoiding  to  some  extent  the  injustice 
and  hardship  which  not  infrequently  follow 
the  more  rigid  and  technical  holdings'.  The 
question  as  to  when  a  servant  or  agent  may 
be  considered  the  vice  principal  or  direct 
representative  of  the  employer  has  been  vari- 
ously answered.  In  some  cases  it  has  been 
held  that  a  superior  servant  is,  by  virtue 
of  his  rank,  a  vice  principal  as  to  an  infe- 
rior servant  of  the  same  employer;  in  others 
his  representative  character  is  made  to  de- 
pend on  his  authority  to  employ  and  dis- 
charge his  subordinates;  according  to  others, 
to  be  a  vice  principal,  the  superior  servant 
must  have  the  entire  charge  and  control  of 
a  distinct  department  of  the  master's  busi- 
ness; and  in  still  others  that  relation  is 
made  to  turn  upon  the  character  of  the  act 
or  service  concerning  which  negligence  is 
charged,  rather  than  upon  the  rank  of  the 
employee  by  whom  such  act  is  done  or 
such  service  is  performed.  This  latter 
phase  or  statement  of  the  rule  is  supported 
by  the  preponderance  of  cases,  and  has  had 
the  express  adherence  of  this  court.  Xeic- 
bury  v.  Oetchel  <£  M.  Lumber  d  Mfg.  Co. 
100  Iowa,  441,  62  Am.  St.  Rep.  582,  69 
N.  W.  743:  McQueeny  v.  Chicago,  M. 
A  St.  P.  R.  Co.  120  "Iowa,  522,  94  N. 
W.  1 124.  The  substance  of  the  doctrine  thus 
approved  is  that  any  employee  who  is  in- 
trusted with  the  performance  of  a  duty 
which  the  law  enjoins  as  a  personal  duty 
upon  the  master  is,  as  to  such  service,  the 
vice  principal  of  the  master,  and  in  such 
service  his  negligence  is  the  master's  neg- 
ligence. This  conception  of  the  rule  has 
the  advantage  over  some  others,  in  that 
while,  under  some  circumstances,  more  dif- 
ficult of  application,  it  is  less  artificial 
and  arbitrary.  For  other  statements  of  the 
same  rule,  see  Curley  v.  Hoff,  62  N.  J.  L. 
758,  42  Atl.  731;  Ross  v.  Walker,  139  Pa. 
42,  23  Am.  St.  Rep.  160,  21  Atl.  157,  159; 
Lafayette  Bridge  Co.  v.  Olsen,  54  L.  R.  A. 
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33,  47  C.  C.  A.  367,  108  Fed.  335.  But  in 
applying  this  rule  the  word  "rank"  is  not 
used  as  the  equivalent  of  "authority;"  for, 
while  it  is  true  that  mere  rank  of  a  superior 
servant  will  not  make  him  a  vice  principal, 
the  authority  of  such  servant  in  respect 
to  the  act  alleged  to  be  negligent  is  at  all 
times  a  matter  of  prime  importance.  If 
he  has  no  authority  from  the  master,  then 
in  the  very  nature  of  things  he  cannot  be 
a  vice  principal.  If  he  has  authority, 
whether  express  or  implied,  his  vice  prin 
cipalship  depends  upon  whether  the  scope 
of  such  authority  includes  attention  to,  or 
performance  of,  any  of  the  nondelegable 
duties  of  the  master ;  and,  if  so,  then  wheth- 
er the  alleged  negligent  act  is  referable  to 
any  of  those  duties.  Illustrative  of  the 
fundamental  inquiry  into  the  scope  of  au- 
thority vested  in  the  foreman,  boss,  super- 
intendent, or  superior  servant  charged  as 
a  vice  principal,  see  Eathaxoay  v.  Des 
Moines,  97  Iowa,  333,  66  N.  W.  188;  Foley 
v.  Chicago,  R.  I.  d  P.  R.  Co.  64  Iowa,  644, 
21  N.  W.  124  ^Baldwin  v.  St.  Louis,  K.  d 
N.  R.  Co.  68  Iowa,  41,  25  N.  W.  918;  Wil. 
son  v.  Dunreath  Red-Stone  Quarry  Co.  77 
Iowa,  429,  14  Am.  St.  Rep.  304,  42  N.  W. 
360;  Newbury  v.  Qetchel  d  M.  Lumber  d 
Mfg.  Co.  100  Iowa,  441,  62  Am.  St.  Rep. 
582,  69  N.  W.  743;  Swift  &  Co.  v.  Bleise,  63 
Neb.  739,  57  L.  R.  A.  147,  89  N.  W.  310; 
Island  Coal  Co.  v.  Swaggerty,  159  Ind.  664, 
62  N.  E.  1103,  65  N.  E.  1026. 

The  duties  for  which  the  master  cannot 
escape  liability  by  delegating  their  per- 
formance to  an  officer,  agent,  or  servant 
need  not  be  stated  here  with  any  attempt 
at  completeness.  So  far  as  they  are 
directly  or  indirectly  involved  in  the  pres- 
ent controversy,  they  may  be  said  to  in- 
clude the  obligation  to  furnish  the  servant 
a  reasonably  safe  place  to  work;  to  exercise 
reasonable  care  to  avoid  injury  to  the  serv- 
ant while  engaged  in  his  service;  to  exer- 
cise like  care  to  furnish  and  maintain  suit- 
able and  safe  machinery,  tools,  and  appli- 
ances with  and  about  which  the  servant  is 
required  to  work;  to  give  the  servant  time- 
ly warning  of  dangers  which  are  known,  or 
ought  to  be  known,  to  the  master,  but  are 
neither  known  nor  patent  to  the  servant ;  to 
supply  a  sufficient  number  of  competent 
workmen  for  the  safe  conduct  of  the  partic- 
ular labor  in  which  the  servant  is  engaged, 
and  to  exercise  such  direction,  .control,  and 
supervision  over  the  work  as  may  be  re- 
quired to  carry  on  the  same  with  reasonable 
safety  to  all  employed  therein.  Any  fail- 
ure in  respect  to  these  duties,  whether  by 
the  master  in  person  or  by  any  employee  to 
whom  their  performance  is  committed,  is 
negligence  for  which  the  master  may  be  held 
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liable.  This  negligence  may  consist  in  mat- 
ters of  omission  or  commission,  which 
latter  will  include  the  giving  of  an  im- 
proper order.  Hankins  v.  New  York,  L. 
E.  &  W.  R.  Co.  142  N.  Y.  416,  25  L.  R.  A. 
396,  40  Am.  St.  Rep.  616,  37  N.  E.  466; 
Bowling  v.  Gerard  B.  Allen  &  Go.  74  Mo.  13, 
41  Am.  Rep.  298;  Consolidated  Coal  Co.  v. 
Wombaeher,  134  111.  57,  24  N.  E.  627;  New- 
bury  v.  Oetohel  d  M.  Lumber  d  Mfg.  Co. 
100  Iowa,  441,  62  Am.  St.  Rep.  582,  69  N. 
W.  743. 

In  few,  if  any,  employments  do  the  cir- 
cumstances call  for  a  more  rigorous  ob- 
servance of  these  rules  than  in  coal  mining. 
Even  when  conducted  with  all  reasonable 
skill  and  caution,  it  is  a  work  attended  with 
many  dangers.  Of  those  dangers  which 
are  naturally  incident  to  the  business,  the 
miner  takes  the  risk,  but  in  doing  this  he  is 
entitled  to  rely  upon  the  proper  observance 
by  the  operator  or  owner  of  the  duties 
which  the  law  imposes  upon  him  for  the 
protection  of  the  life  and  limb  of  his  em- 
ployees. If  the  business  be  very  extensive, 
or  if  the  operator  be  a  corporation,  the 
actual  or  direct  performance  of  these  duties 
must  of  necessity  be  intrusted  to  agents  or 
employees:  and  these,  while  so  engaged,  are 
not  "fellow  servants"  with  the  miner.  In 
the  case  before  us  it  is  sufficiently  indicated 
that  Wilson  was  the  direct  representative 
of  the  defendant  company.  Whatever  may 
have  been  the  general  authority  of  the 
superintendent,  Wilson  was  in  immediate 
command  of  the  operation  of  the  mine.  In 
the  language  of  the  witnesses,  he  "was  the 
boss  on  top  and  at  the  bottom,"  by  which 
we  may  understand  he  was  something  more 
than  a  mere  "pit  boss,"  and  had  the  general 
supervision  and  oversight  of  the  mine  and 
its  operatives.  That  even  a  pit  boss  may 
be  a  vice  principal  see  Wahlquist  v.  Maple 
Orove  Coal  d  Min.  Co.  116  Iowa,  720,  89 
N.  W.  98;  Island  Coal  Co.  v.  Swaggerty, 
159  Ind.  664,  62  N.  E.  1103,  65  N.  E.  1026; 
Wellston  Coal  Co.  v.  Smith,  65  Ohio  St.  70, 
55  L.  R.  A.  99,  87  Am.  St  Rep.  647,  61  N. 
E.  143;  Cunningham  v.  Union  P.  R.  Co. 
4  Utah,  206,  7  Pac.  795;  Consolidated 
Coal  Co.  v.  Wombaeher,  134  111.  67,  24  N". 
N.  E.  627.  In  the  very  nature  of  things, 
many  of  the  duties  imposed  upon  the 
master  cannot  be  performed  by  him  at  a 
distance,  or  postponed  to  a  convenient  time 
in  the  future.  A  coal  mine  or  other  large 
enterprise  employing  many  hands  in  a 
business  attended  with  ever-present  dangers 
is  something  which  cannot  be  left  to  run 
itself  without  the  immediate  supervision 
and  control  of  a  responsible  representative 
of  the  proprietor,  and  the  latter  be  held 
guiltless   of  negligence   if  therefrom  acd- 
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dent  and  injury  result  to  the  employees. 
Under  many  circumstances,  the  duties  of 
the  master  relate  to  the  very  time  and  place 
where  the  work  is  done,  or  depend  upon 
contingencies  unexpectedly  arising  and  de- 
manding immediate  attention.  Assuming 
that  the  defendant  intended  to  observe  its 
duty  in  this  respect,  and  had  a  representa- 
tive on  the  ground  charged  with  its  perform- 
ance, the  only  person  to  whom  the  evi- 
dence points  as  bearing  such  responsibility 
is  Wilson.  We  regard  it  quite  certain,  at 
least,  that  the  evidence  would  have  sustained 
a  finding  of  the  jury  that  in  the  immediate 
operation  and  control  of  the  mine  direction 
of  the  work,  and  command  of  the 
laborers  Wilson  was  the  vice  principal  and 
responsible  agent  of  the  corporation.  If,  up- 
on the  showing  of  authority  made  in  this 
case,  it  appeared  that  he  had  ordered  Gra- 
ham to  work  in  a  place  which  he  knew  to  be 
more  than  ordinarily  dangerous,  and  failed 
to  apprise  him  of  the  risk  thus  incurred, 
and  Graham  had  thereby  met  his  death  with- 
out fault  on  his  part,  the  liability  of  the  de- 
fendant would  not  be  doubted.  Wahlquist 
v.  Maple  Grove  Coal  d  Min.  Co.  116  Iowa, 
720, 89  N.  W.  98.  If,  then,  in  negligently  or- 
dering a  miner  to  work  in  a  place  he  knew 
to  be  dangerous,  he  would  have  been  held 
to  speak  as  and  for  the  master,  by  what  rule 
or  principle  is  he  less  the  masters  represent- 
ative when,  in  the  charge  of  his  general 
supervisory  power,  he  gives  a  negligent  or- 
der, or  does  a  negligent  act,  which  brings 
injury  or  death  to  a  servant?  There  is  some 
question  under  the  evidence  whether  the  en- 
gineer was  employed  or  subject  to  discharge 
by  Wilson,  but  whatever  may  be  the  truth 
in  that  respect,  enough  is  shown  concerning 
Wilson's  authority  to  justify  us  in  the  as- 
sumption that,  had  the  engineer  become  sud- 
denly disabled  in  the  midst  of  a  day's  work, 
it  was  within  the  province  of  the  former  to 
direct  some  competent  person,  if  such  were 
at  hand,  to  take  the  vacant  position,  tempo- 
rarily at  least,  and  prevent  instant  paraly- 
sis in  the  operation  of  the  mine.  If,  in  such 
emergency,  he  had  knowingly  placed  an  in- 
experienced, reckless,  or  incompetent  man  in 
charge  of  the  engine,  and  disaster  had  result- 
ed, his  negligence  would  clearly  have  been 
imputable  to  defendant.  If  this  be  so,  we 
think  it  follows  that  when  this  vice  principal 
by  his  own  act  (and  in  violation  of  the  stat- 
ute, as  we  shall  hereafter  see)  made  a  tem- 
porary vacancy  in  the  engineer's  position, 
and,  with  knowledge  of  his  own  incompeten- 
cy for  the  work,  undertook  himself  to  oper- 
ate the  engine,  there  is  no  sound  reason  for 
saying  that  in  so  doing  he  ceased  to  repre- 
sent his  employer.  It  is  no  answer  to  say 
that  in  so  doing  Wilson  was  a  mere  volun- 
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teer,  or  acted  without  direction  of  the  de- 
fendant. The  act  of  a  servant  in  represent- 
ative authority  does  not  cease  to  be  the  act 
of  the  master  simply  because  it  is  an  abuse 
of  such  authority.  It  is  due  to  the  fact  that 
such  abuses  do  occur,  and  the  necessity  of 
effective  redress,  that  the  doctrine  of  imput- 
ed liability  has  been  devised.  No  employer 
expects  or  directs  his  agent  or  vice  principal 
to  be  negligent  or  reckless  in  the  discharge 
of  his  duties,  and,  if  we  were  to  hold  that 
the  instant  such  agent  ceases  to  exercise 
reasonable  care,  or  is  guilty  of  recklessness 
in  such  employment,  he  ceases  to  represent 
his  employer,  the  latter  could  never  be  held 
liable  for  an  injury  to  a  servant,  even  under 
the  most  aggravated  circumstances.  As 
having  a  more  or  less  direct  bearing  in  sup- 
port of  our  conclusion  upon  this  branch  of 
the  case,  see  Island  Coal  Co.  v.  Swaggerty, 
159  Ind.  664,  62  N.  E.  1103,  66  N.  E.  1026: 
Swift  d  Co.  v.  Bleise,  63  Neb.  739,  57  L.  R. 
A.  147,  89  N.  W.  310;  Heckman  v.  Maokey, 
35  Fed.  353;  Illinois  Steel  Co.  v.  MoFadden, 
196  111.  344,  89  Am.  St.  Rep.  319,  63  N.  E. 
671 ;  Chicago  d  N.  W.  R.  Co.  v.  Bay  field,  37 
Mich.  212;  Day  harsh  v.  Hannibal  d  St.  J. 
R.  Co.  103  Mo.  570,  23  Am.  St.  Rep.  900,  15 
S.  W.  554 ;  Sweeney  v.  Gu If,  C.  d  S.  F.  R.  Co. 
84  Tex.  433,  31  Am.  St.  Rep.  71,  19  S.  W. 
555;  Denver,  S.  P.  d  P.  R.  Co.  v.  Drisooll, 
12  Colo.  520,  13  Am.  St.  Rep.  243,  21  Pac. 
708;  Cleveland,  G.  d  O.  R.  Co.  v.  Keary, 
3  Ohio  St.  204;  Westville  Coal  Co.  v. 
Schwartz,  177  111.  272,  52  N.  E.  276;  Taylor 
v.  Evansville  d  T.  H.  R.  Co.  121  Ind.  124, 
6  L.  R.  A.  584,  16  Am.  St  Rep.  372,  22  N.  E. 
876;  Flike  v.  Boston  d  A.  R.  Co.  53  N.  Y. 
549,  13  Am.  Rep.  545 ;  Brickner  v.  New  York 
C.  R.  Co.  2  Lans.  506;  Ross  v.  Shanley,  185 
111.  390,  56  N.  E.  1105;  Baldwin  v.  St.  Louis 
K.  d  N.  R.  Co.  68  Iowa,  41,  25  N.  W.  918, 
75  Iowa,  299,  9  Am.  St.  Rep.  479,  39  N.  W. 
507;  Shunaoay  v.  Walworth  d  N.  Mfg.  Co. 
98  Mich.  411,  57  N.  W.  251;  Ryan  v.  Baga- 
ley,  60  Mich.  179,  45  Am.  Rep.  35,  15  N.  W. 
72;  Brothers  v.  Cartter,  52  Mo.  373,  14  Am. 
Rep.  424;  Borgerson  v.  Cook  Stone  Co.  91 
Minn.  91,  97  N.  W.  735. 

4.  The  statute  regulating  the  operation  of 
coal  mines  provides  ( Code,  S  2489 )  that  "the 
owner  or  person  in  charge  of  any  mine 
.  .  .  shall  not  knowingly  place  in  charge 
of  any  engine  used  in  or  about  the  operation 
of  the  mines  any  but  experienced,  competent, 
and  sober  engineers  who  shall  not  allow  any- 
one but  those  designated  for  that  purpose  to 
handle  or  in  any  way  interfere  with  it  or 
any  part  of  the  machinery."  Possibly  this 
provision  does  not  greatly  extend  the  scope 
of  the  common-law  duties  of  a  mine  opera- 
tor, but  it  serves  at  least  to  make  clear  cer- 
tain specific  obligations  which  cannot  be  neg- 
lected  without   incurring   liability   for   the 
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consequences.  As  proprietor  it  was  defend- 
ant's duty  to  use  all  reasonable  care  to  em- 
ploy an  engineer  with  the  statutory  qualifi- 
cations, and  for  the  purposes  of  this  appeal 
we  may  assume  that  the  engineer  in  charge 
was  a  competent  and  proper  person  for  the 
position.  It  was  Wilson's  duty  as  mine 
boss  or  manager  having  the  immediate  su- 
perintendence of  the  mine  and  its  operation 
to  see  that  the  command  of  the  statute  in 
reference  to  the  care  and  operation  of  the 
engine  was  obeyed,  and,  if  he  neglected  that 
duty,  or  by  his  active  interposition  caused 
the  responsible  engineer  to  leave  his  post, 
and  permit  an  incompetent  and  unauthor- 
ized person  to  handle  the  engine,  thereby 
causing  accident  and  injury  to  other  serv- 
ants rightfully  in  or  about  the  mine,  his  act 
and  his  neglect  were  the  act  and  neglect  of 
the  defendant,  his  employer.     It  is  not  nec- 


essary for  us  in  this  case  to  consider  whether 
the  engineer  can,  under  any  circumstances, 
be  considered  a  vice  principal.  If  we  regard 
him  aa  a  fellow  servant  only,  and  say  that, 
so  far  as  his  negligence  was  a  cause  of  the 
accident,  no  right  of  action  arises  against 
the  defendant,  that  defense  will  be  unavail- 
able if  the  act  or  order  of  the  defendant  or 
of  its  vice  principal  combined  with  the  neg- 
ligence of  the  engineer  to  produce  the  injury 
to  Graham.  See  statement  of  rule  and  au- 
thorites  cited  in  12  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  905,  and  note. 

Other  questions  argued  are  such  as  are  not 
likely  to  arise  upon  a  retrial.  For  reasons 
stated  there  must  be  a  new  trial. 

The  judgment  of  the  District  Court  is 
therefore*  reversed. 

Petition  for  rehearing  overruled. 
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CHICAGO,   MILWAUKEE,   &    ST.    PAUL 
RAILWAY  COMPANY,  Plff.  in  Err., 

17. 

Elizabeth  A.  VOELKER,  Admrx.,  etc.,  of 
Emil  Voelker,  Deceased. 

(65  C.  C.  A.  226,  129  Fed.  522.) 

1.  Cars  which  can  be  coupled  as  well  as 
uncoupled  are  included  in  the  cause  of  the 
safety  appliance  act  of  Congress  of  March  2, 
1893,  which  makes  it  unlawful  for  a  common 
carrier  to  permit  to  be  used  on  its  line  a  car 
not  equipped  with  couplers  coupling  automat- 
ically by  Impact,  and  which  cannot  be  un- 
coupled without  the  necessity  of  men  going 
between  the  ends  of  the  cars. 

2.  The  preparation  of  a  coupler  for  the 
impact  Is  not  distinct  from  the  act  of  coup- 
ling, so  as  to  relieve  the  carrier  from  the  re- 
quirements of  a  statute  making  it  unlawful 
to  use  a  car  which  cannot  be  coupled  without 
the  necessity  of  going  between  the  ends  of  the 
cars. 

8.  It  !•  actionable  negligence  for  a  rail- 
road company  to  permit  the  use  upon 
its  road  of  a  car  the  coupler  of  which  Is  so 
defective  that  it  cannot  be  prepared  for  use 
without  going  between  the  drawbars  of  the 
cars,  and  without  the  use  of  both  hands,  the 
exertion  of  considerable  strength,  and  the  con- 
sumption of  more  than  the  usual  time,  under 
a  statute  making  it  unlawful  to  permit  the 
use  of  cars  which  cannot  be  coupled  auto- 
matically by  impact,  without  the  necessity  of 
men  going  between  the  ends  of  the  cars. 


4.  The  interstate  character  of  the 
transportation  of  a  car  load  of  mate- 
rial by  rail  from  one  state  to  another  is  not 
terminated  when  the  car  reaches  the  town  of 
its  destination,  if  it  has  not  been  placed 
where  It  is  to  be  unloaded. 

5.  A  petition  may  be  considered  upon 
appeal  as  having:  been  amended  to 
conform  to  the  facts  proved,  where  it  is  mani- 
fest that  defendant  was  not  misled  or 
surprised  by  the  variance,  so  that  the  trial 
court  would  doubtless  have  permitted  the 
amendment  upon  request. 

6.  A  switchman  does  not  assnnte  the 
risk  of  lnjnry  from  a  defective  car 
because  the  track  on  which  it  is  located  is 
sometimes  used  to  handle  cars  in  need  of  re- 
pairs, where  it  is  not  a  hospital  track,  but  Is 
used  for  actively  handling  trains,  and  the  de- 
fective car  by  which  he  is  injured  Is  not 
marked,  while  the  defect  which  causes  the  in- 
Jury  is  of  a  class  which  the  carrier  is  for- 
bidden to  permit  by  a  statute  which  provides 
that  an  employee  injured  by  a  car  in  use  con- 
trary to  its  provisions  shall  not  be  deemed  to 
have  assumed  the  risk  thereby  occasioned. 

7.  When  an  action  to  recover  for  per- 
sonal injuries  is  tried  npon  the  theory 
that  they  were  caused  by  two  concurring  acts 
of  negligence,  either  party  has  a  right  to  have 
the  jury  correctly  Instructed  respecting  each 
of  the  claimed  acts  of  negligence,  the  same  as 
if  the  right  of  recovery  rested  upon  it  alone : 
and  a  general  verdict  cannot  be  sustained  if 
there  Is  a  material  error  in  instructing,  or  re- 
fusing to  instruct,  upon  either  charge. 

8.  A   field  man   engaged  In  carina*  for 


Note. — As  to  negligence  of  railroad  company 
In  falling  to  equip  cars  with  self-couplers,  see, 
In  this  series,  Greenlee  v.  Southern  R.  Co.  41 
L.  R.  A.  300 ;  Trozler  v.  Southern  R.  Co.  44  L. 
R.  A.  813 ;  Harden  v.  North  Carolina  R.  Co.  55 
L.  R.  A.  784. 

As  to  negligence  In  using  cars  with  dissimilar 
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couplings,  see  Pittsburg  &  L.  E.  R.  Co.  v.  Hen- 
ley, 15  L.  R.  A.  384,  and  Louisville  ft  N.  R.  Co. 
v.  Boland,  18  L.  R.  A.  260. 

As  to  liability  for  injury  to  brakeman  In  at- 
tempting  to  couple  cars  caused  by  absence  of 
bumpers,  see  Mason  v.  Richmond  ft  D.  R.  Co.  18 
L.  R.  A.  845. 
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ears  as  they  are  kicked  onto  a  switch 
track  assumes  the  risk  of  injury  from  a 
second  string  being  Bent  in  before  he  has 
cared  for  the  first  one,  where  the  general  and 
uniform  custom  while  he  continues  in  the  serv- 
ice is  to  kick  in  the  cars  as  occasion  requires, 
and  let  the  field  man  take  care  of  himself. 

(March  26,   1904.) 

Ijl  RROR  to  the  Circuit  Court  of  the 
J  United  States  for  the  Northern  Dis- 
trict of  Iowa  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  the  alleged  negligent  killing  of 
her  intestate.    Reversed. 

Statement  by  Van  Devanter,  Circuit 
Judge: 

This  is  an  action  to  recover  damages 
for  the  death  of  Emil  Voelker,  occurring 
while  he  was  engaged  in  coupling  cars  at 
Dubuque,  Iowa,  in  the  service  of  the  rail- 
way company.  After  describing  defendant 
company  as  a  Wisconsin  corporation  "en- 
gaged in  operating  a  line  of  railway  through 
the  state  of  Iowa,"  and  having  upon  one  of 
its  yard  tracks  at  Dubuque  "a  loaded  car, 
which  was  to  form  a  part  of  a  train  then 
being  made  up  .  .  .  for  early  move- 
ment;*9 and  after  describing  Voelker  as  a 
car  coupler  and  field  man  in  the  switching 
crew  which  was  making  up  this  train,  the 
petition  charged  two  acts  of  negligence  on 
the  part  of  the  company  as  proximate  causes 
of  Voelkcr's  death:  (1)  "Defendant  negli- 
gently permittea  the  coupler  on  the  norther- 
ly end  of  said  car  to  become  and  remain 
inoperative  and  defective  in  that  the  link 
connecting  the  lever  and  the  pin  was  loose, 
broken,  and  disconnected,  so  that  the  pin 
and  coupler  could  not  be  operated  by  means 
of  the  lever,  and  the  said  coupler  was  so 
old,  worn,  and  rickety  that  the  pin  could 
not  be  raised  because  of  the  tumbler  press- 
ing and  resting  against  the  frame  of  the 
coupler,  thus  making  it  necessary,  in  order 
to  operate  the  coupler,  to  go  between  the 
cars,  insert  the  hand  in  the  coupler,  push 
the  tumbler  away  from  the  frame,  and  then 
raise  the  tumbler  and  pull  the  knuckle  open. 

.  .  .  Defendant  knew,  or  by  the  exer- 
cise of  ordinary  diligence  could  and  should 
have  known,  of  the  defective  and  inopera- 
tive condition  of  the  coupler  aforesaid,  be- 
fore the  death  of  said  Voelker,  and  in  time 
to  have  remedied  the  same."  (2)  "The 
general  practice  recognized  and  known  by 
defendant,  then  and  many  years  prior  there- 
to in  force,  was  for  car  couplers  to  go  be- 
tween the  cars  and  open  the  knuckles  when- 
ever the  same  could  not  be  operated  by 
means  of  the  lever."  Voelker  accordingly 
went  between  this  and  another  car,  which 
were  separated  a  few  feet,  "to  open  the 
knuckle,  in  order  that  the  coupling  might 
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be  made  by  impact ;  and  while  thus  engaged, 
and  unaware  of  the  danger  to  which  he 
was  exposed,  said  switching  crew,  while 
acting  within  the  scope  of  their  employment, 
and  knowing  that  said  Emil  Voelker  went 
between  said  cars  to  couple  the  same,  negli- 
gently caused  two  or  more  other  cars  to 
be  kicked  with  great  force  .  .  .  against 
the  cars  between  which  said  Emil  Voelker 
was  thus  occupied,  .  .  .  without  signal 
from  him,  although  the  general  practice 
then  and  long  prior  thereto  required  that 
said  cars  be  not  moved  while  he  was  thus 
occupied  between  the  cars,  without  signal 
from  him."  .    • 

Defendant's  answer  denied  the  statements 
of  the  petition  other  tnan  those  relating  to 
the  citizenship  of  the  parties,  charged  that 
Voelker's  death  was  the  result  of  his  own 
contributory  negligence,  and  alleged  that 
the  track  where  he  was  injured  was,  prior  to 
and  all  during  his  service,  used  to  set  out 
and  handle  thereon  cars  having  some  defect 
in  them  and  needing  repairs,  as  well  as 
other  cars  not  defective;  that  this  was 
known  to  him,  or  could  have  been  ascer- 
tained by  the  exercise  of  ordinary  care;  that 
with  this  knowledge  or  means  of  knowledge 
he  remained  in  the  company's  service,  and 
continued  to  work  on  that  track  without 
objection  or  complaint,  and  therefore  as- 
sumed the  risk  of  meeting  and  working  with 
defective  cars  at  that  place. 

At  the  trial  these  facts  were  established: 
The  car  in  question  was  loaded  with  coal, 
and  was  brought  by  defendant  over  its  line 
of  railroad  from  a  station  thereon  in  the 
state  of  Illinois,  and  reached  defendant's 
yards  at  Dubuque,  Iowa,  about  5  o'clock  in 
the  afternoon.  About  8  o'clock  the  next 
morning,  when  the  injury  to  Voelker  oc- 
curred, the  car  was  on  a  freight  track 
principally  or  largely  used  in  receiving  in- 
coming freight  trains  and  making  up  out- 
going freight  trains.  A  switching  crew,  in 
which  Voelker  was  acting  as  car  coupler 
and  field  man,  was  then  engaged  in  shift- 
ing about  and  coupling  this  coal  car  and 
several  other  loaded  cars.  While  Voelker 
was  between  the  coal  car  and  another  car 
separated  by  a  distance  of  about  10  feet, 
and  was  engaged  in  adjusting  the  coupler 
on  the  coal  car  so  that  it  would  couple  au- 
tomatically upon  impact,  the  two  carst 
came  together,  catching  him  between  the 
drawbars,  and  crushed  him  to  death.  He 
was  twenty-nine  years  old,  and  had  been 
in  defendant's  service  as  brakeman  and 
switchman  eight  years.  In  respect  of  sev- 
eral other  matters  the  evidence  was  con- 
flicting. The  jury  returned  a  verdict  for 
plaintiff,  on  which  judgment  was  ren- 
dered, to  reverse  which  the  railroad  com- 
pany prosecutes  this  writ  of  error. 
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Argued  before  Sanborn,  Thayer,  and  Van- 
Devanter,  Circuit  Judges. 

Mr.  W.  J.  Knight,  for  plaintiff  in  error: 

A  plaintiff  cannot  recover  on  a  theory  of 
a  case  different  from  that  mode  in  his 
petition. 

Chicago,  St.  L.  &  P.  R.  Co.  v.  Bills,  104 
Ind.  16,  3  N.  E.  611;  Armacost  v.  Lindley, 
116  Ind.  295,  19  N.  E.  139;  Rath  v.  Rath, 
2  Herdman  (Neb.)   600,  89  N.  W.  613. 

The  proximate  cause  of  the  injury  was 
the  kicking  in  of  the  other  cars,  and  not  the 
attempt  to  make  the  defective  one  work. 

Chicago,  St.  P.  M.  &  O.  R.  Co.  v.  Elliott, 
20  L.  R.  A.  582,  5  C.  C.  A.  347,  12  U.  S. 
App.  381,  55  Fed.  949;  Myers  v.  Chicago, 
M.  &  St.  P.  R.  Co.  101  Fed.  919;  Pease  v. 
Chicago  &  N.  W.  R.  Co.  61  Wis.  163,  20 
N.  W.  908. 

The  act  of  Congress  does  not  forbid  a 
car  being  used,  having  an  automatic  coupler, 
to  prepare  which  for  the  impact  human 
agency  is  required. 

Johnson  v.  Southern  P.  Co.  54  C.  C.  A. 
508,  117  Fed.  462. 

Mr.  H.  H.  Field  also  for  plaintiff  in 
error. 

Messrs.  J.  J.  McCarthy,  H.  G.  Ken- 
lime*  and  R.  P.  Rotdell,  for  defendant  in 
error : 

Where  two  causes  concur  to  produce  an 
injury,  both  of  which  are  in  their  nature 
proximate,  recovery  may  be  predicated  upon 
either  or  both  causes. 

Langhammer  v.  Manchester,  99  Iowa, 
295,  68  N.  W.  688;  Gould  v.  Schermer,  101 
Iowa,  582,  70  N.  W.  697 ;  Walrod  v.  Web- 
ster  County,  110  Iowa,  349,  47  L.  R.  A. 
480,  81  N.  W.  598;  Egvnoire  v.  Union 
County,  112  Iowa,  558,  84  N.  W.  758. 

Where  a  train  made  up  in  one  state  is 
designed  for  a  point  in  another  state,  a  car 
in  such  train,  whether  loaded  or  empty,  is 
used  in  interstate  commerce  or  in  moving 
interstate  traffic,  within  the  intent  and 
meaning  of  the  act  of  Congress. 

Malott  v.  Hood,  201  111.  203,  66  N.  E. 
247. 

The  term  "commerce"  -  includes  not  only 
trade,  the  purchase  and  sale  of  commodities, 
but  includes  transportation,  navigation,  and 
all  commercial  enterprises. 

Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed. 
23;  Groves  v.  Slaughter,  15  Pet.  511,  10  L. 
ed.  823;  Ex  parte  Crandall,  1  Nev.  312; 
Chicago  &  N.  W.  R.  Co.  v.  Fuller,  17  Wall. 
568,  21  L.  ed.  714;  Re  Greene,  52  Fed. 
113;  Fuller  v.  Chicago  &  N.  W.  R.  Co.  31 
Iowa,  207;  Hannibal  &  St.  J.  R.  Go.  v. 
Husen,  95  U.  S.  470,  24  L.  ed.  530. 

In  applying  a  statute  to  any  particular 
case,  the  intention  of  the  lawmaking  body 
must  be  discovered,  if  possible,  from  the 
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words  employed,  unless  it  would  lead  to 
absurd  and  irrational  conclusions. 

Kohlsaat  v.  Murphy,  96  U.  S.  160,  24  L. 
ed.  846;  Re  Matthews,  109  Fed.  617;  United 
States  v.  Morris,  14  Pet.  475,  10  L.  ed.  548; 
United  States  v.  Hartwell,  6  Wall.  396,  18 
L.  ed.  832;  United  States  v.  French,  57 
Fed.  386. 

By  the  strict  construction  of  penal  stat- 
utes, nothing  more  is  meant  than  that  such 
shall  not  be  extended  by  what  is  known  as 
equitable  construction  to  cases  other  than 
those  which  clearly  appear  to  have  been' 
intended  by  the  legislature,  and  are  fairly 
included  in  the  language  used  to  express 
such  intention. 

United  States  v.  Mattock,  2  Sawy.  .161, 
Fed.  Cas.  No.  15,744;  United  States  v. 
Wiltberger,  5  Wheat.  95,  5  L.  ed.  42. 

Knowledge  that  a  coupling  apparatus  is 
defective  does  not  waive  the  right  to  re- 
cover for  injury  due  to  sudden  increase  of 
speed  in  the  engine  while  the  coupling  is 
being  made. 

Strong  v.  Iowa  C.  R.  Co.  94  Iowa,  391, 
62  N.  W.  799. 

Van  Devanter,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

It  is  entirely  clear  that  the  trial  pro- 
ceeded upon  the  theory  that  plaintiff's  peti- 
tion charged  two  acts  of  negligence  on  the 
part  of  the  railway  company  as  proximate 
causes  of  Voelker's  death:  First,  permit- 
ting the  coupler  upon  the  coal  car  to  become 
inoperative  and  defective;  and,  second,  kick- 
ing or  sending  other  cars  against  the  cars 
between  which  Voelker  was  engaged-  with- 
out a  signal  from  him,  and  contrary  to  a 
general  and  established  practice.  Each 
party,  without  objection  from  the  other,  in- 
troduced evidence  bearing  directly  upon 
each  charge  of  negligence,  and  not  other- 
wise relevant  to  the  issues.  The  court  also 
instructed  the  jury  upon  this  theory.  The 
contention  on  behalf  of  the  railway  company 
that  the  case  was  tried  upon  the  theory  that 
the  petition  charged  the  negligent  kicking 
or  sending  of  other  cars  against  those  be- 
tween which  Voelker  was  engaged  as  the 
sole  proximate  cause  of  the  injury  is  not 
supported  by  the  record,  but  is  refuted  by  it. 
The  evidence  relating  to  the  condition  of 
the  coupler  on  the  coal  car  was  conflicting, 
but  substantial  evidence  was  produced  by 
plaintiff  to  the  effect  that  it  was  equipped 
with  a  coupler  known  as  "Hein  No.  1," 
which  originally,  and  when  in  good  condi- 
tion, could  be  prepared  for  coupling  and 
would  couple  automatically  by  impact,  with- 
out the  necessity  of  anyone  going  between  the 
ends  of  the  cars  in  the  sense  of  putting  the 
body  entirely  between  them ;  but  that  at  the 
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time  of  the  injury  to  Voelker  this  coupler 
had  become  bo  defective  and  inoperative 
that  when  the  knuckle  thereof  was  closed  it 
was  necessary  for  someone  to  go  completely 
between  the  cars  to  open  it,  and  thereby 
prepare  the  coupler  for  the  impact;  that 
this  condition  of  the  coupler  had  existed 
for  such  a  length  of  time  as  to  charge  the 
railway  company  with  notice;  and  that  at 
the  time  of  the  injury  the  knuckle  was 
closed,  and,  in  the  discharge  of  his  duty  as 
a  switchman,  Voelker  was  entirely  between 
the  ends  of  the  cars,  engaged  in  preparing 
the  coupler  for  the  impact  by  opening  the 
knuckle,  a  task  made  difficult  by  the  de- 
fective and  inoperative  condition  of  the 
coupler.  In  view  of  this  evidence,  and  the 
established  facts  shown  in  the  statement 
before  made,  the  court,  in  substance,  said 
to  the  jury  that  it  would  be  assumed  that 
they  would  find  from  the  evidence  that  de- 
fendant was  a  common  carrier  engaged  in 
interstate  commerce  by.  railroad,  and  that 
the  coal  car  was  being  used  by  defendant 
on  its  line  of  railroad  in  moving  inter- 
state traffic;  and  then  instructed  them 
that  the  branch  of  the  case  resting  upon  the 
condition  of  the  coupler  was  controlled  by 
the  act  of  Congress  of  March  2,  1803,  chap. 
196,  27  Stat.,  at  L.  531.  U.  S.  Comp.  Stat. 
1901,  p.  3174,  relating  to  safety  appliances 
to  be  provided  and  maintained  by  such  com- 
mon carriers.  This  is  assigned  as  error, 
and  in  support  of  the  assignment  it  is 
urged:  First.  That  the  act  of  Congress 
does  not  forbid  the  use  of  a  car  having  an 
automatic  coupler  "to  prepare  which  for  the 
impact"  it  is  necessary  to  go  between  the 
ends  of  the  cars,  but  is  satisfied  with  a 
coupler  which,  when  so  prepared,  will  couple 
automatically  by  impact;  that  the  terms  of 
the  congressional  act  are  such  "that  the 
test  of  a  man  going  between  the  ends  of 
the  cars  is  applied  to  uncoupling  only,  and 
that  no  such  test  is  applied  to  coupling;" 
and  that  plaintiffs  petition  and  the  evi- 
dence show  Voelker  "was  not  attempting  to 
make  a  coupling,"  but  was  simply  opening 
the  knuckle  of  the  coupler,  the  defect  in 
which,  if  it  were  defective,  did  not  prevent 
it  from  coupling  automatically  by  impact 
when  open,  but  merely  rendered  it  more 
difficult  to  open  the  knuckle  or  prepare  the 
coupler  for  the  impact.  Second.  That  there 
is  no  evidence  but  that  the  car  had  reached 
its  destination,  or  that  it  was  intended  to 
be  thereafter  used  in  moving  interstate 
traffic.  And,  third,  that  plaintiffs  petition 
does  not  allege  that  defendant  was  a  com- 
mon carrier  engaged  in  interstate  commerce 
by  railroad,  or  that  the  coal  car  was  be- 
ing used  on  defendant's  line  of  railroad 
in  moving  interstate  traffic,  and  therefore 
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does  not  state  a  case  controlled  by  the  act 
of  Congress. 

The  1st  section  of  the  safety  appliance 
act  of  Congress  of  March  2,  1893,  requires 
"every  common  carrier  engaged  in  inter- 
state commerce  by  railroad"  to  equip  its  en- 
gines and  trains  used  in  moving  interstate 
traffic  with  a  system  of  train  brakes  which 
will  enable  the  engineer  to  control  the  speed 
of  the  train.  The  2d  section  (U.  S.  Comp. 
Stat.  1901,  p.  3174)  declares:  "That  on 
and  after  the  1st  day  of  January,  1898,  it 
shall  be  unlawful  for  any  such  common  car- 
rier to  haul,  or  permit  to  be  hauled  or  used, 
on  its  line  any  car  used  in  moving  inter- 
state traffic  not  equipped  with  couplers 
coupling  automatically  by  impact,  and 
which  can  be  uncoupled  without  the  neces- 
sity of  men  going  between  the  ends  of  the 
cars." 

A  statute  of  Iowa  enacted  April  6,  1892 
(Code  1897,  §§  2079,  2080),  declares:  "After 
January  1,  1898,  no  corporation,  company, 
or  person,  operating  a  railroad,  or  any 
transportation  company  using  or  leasing 
cars,  shall  have  upon  any  railroad  in  this 
state  any  car  that  is  not  equipped  with  such 
safety  automatic  coupler,"  namely:  "With 
automatic  couplers  so  constructed  as  to 
enable  any  person  to  couple  or  uncouple 
them  without  going  between  them." 

While  there  is  some  difference  in  the 
words  by  which  these  statutes  describe  the 
type  of  coupler  with  which  each  requires 
cars  coming  within  its  operation  to  be 
equipped,  we  think  both  apply  the  test  of 
whether  the  person  operating  the  coupler  is 
required  to  go  between  the  ends  of  the  cars 
to  the  act  of  coupling  as  well  as  to  that  of 
uncoupling.  The  risks  and  dangers  which 
attended  the  old  link  and  pin  system  when 
couplings  and  uncouplings  were  effected  by 
going  between  the  cars  were  such  a  menace 
to  the  lives  and  limbs  of  those  employed 
in  that  branch  of  the  railroad  service,  and 
these  risks  and  dangers  inhered  so  largely 
in  the  act  of  going  between  the  cars,  wheth- 
er in  the  act  of  coupling  or  uncoupling, 
that  there  can  be  no  doubt  of  the  purpose  of 
the  congressional  enactment  as  well  as  of 
that  of  the  state  to  obviate  and  prevent  this 
act  of  exposure,  which  the  invention  and  use 
of  automatic  couplers  had  demonstrated 
to  be  wholly,  or  at  least  largely,  unneces- 
sary. The  state  statute  plainly  and  with-, 
out  uncertainty  calls  for  "automatic  coup- 
lers so  constructed  as  to  enable  any  person 
to  couple  or  uncouple  them  without  going 
between  them."  If  there  be  uncertainty  in 
the  congressional  act,  it  is  obviated  by 
merely  inserting  a  comma  after  the  word 
"uncoupled"  in  that  portion  of  the  act 
which  calls  for  "couplers  coupling  auto- 
matically by  impact,  and  which  can  be  un- 
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coupled  without  the  necessity  of  men  go- 
ing between  the  ends  of  the  cars."  The 
concluding  phrase  then  literally  applies  to 
both  the  coupling  and  uncoupling.  Punc- 
tuation is  a  minor,  and  not  a  controlling, 
element  in  interpretation,  and  courts  will 
disregard  the  punctuation  of  a  statute,  or 
re-punctuate  it,  if  need  be  to  give  effect 
to  what  otherwise  appears  to  be  its  pur- 
pose and  true  meaning. 

Hammock  v.  Farmers'  Loan  d  T.  Co.  105 
U.  S.  77,  84,  26  L.  ed.  1111,  1113;  United 
States  v.  Lacker,  134  U.  S.  624,  628,  33 
L.  ed.  1080,  1083,  10  Sup.  Ct.  Rep.  625; 
United  States  v.  Oregon  tf  C.  R.  Co.  164  U. 
S.  526,  541,  41  L.  ed.  541,  545,  17  Sup. 
Ct.  Rep.  165 ;  Ford  v.  Delta  <£  P.  Land  Co, 
164  U.  S.  662,  674,  41  L.  ed.  590,  594,  17 
Sup.  Ct.  Rep.  230 ;  Stephens  v.  Cherokee  Na- 
tion, 174  II.  S.  445,  480,  43  L.  ed.  1041,  1053, 
19  Sup.  Ct.  Rep.  722;  Sutherland,  Stat. 
Constr.  §  232.  Obviously,  the  purpose  of 
this  statute  is  the  protection  of  the  lives 
and  limbs  of  men;  and  such  statutes,  when 
the  words  fairly  permit,  are  so  construed  as 
to  prevent  the  mischief  and  advance  the 
remedy.  The  mischief  to  be  prevented 
rested  quite  as  much  in  the  act  of  coupling 
as  in  the  act  of  uncoupling.  Science  had 
offered,  and  practical  use  had  approved,  a 
remedy  applicable  not  alone  to  the  act  of 
uncoupling,  but  also  to  that  of  coupling. 
The  two  statutes,  Federal  and  state,  seem 
to  have  been  enacted  in  pursuance  of  a 
common  purpose  to  afford  a  remedy  as  broad 
as  the  mischief,  and  to  remove  the  source 
or  cause  of  the  latter  through  the  compul- 
sory adoption  and  use  of  a  new  system  of 
coupling  and  uncoupling  which  dispensed 
with  the  necessity  of  anyone  going  between, 
or  at  least  entirely  between,  the  cars. 

The  contention  that  the  preparation  of  the 
coupler  for  the  impact  is  distinct  from  the 
act  of  coupling  is  a  mistaken  attempt  to 
separate  a  part  of  an  act  from  the  whole. 
The  preparation  of  the  coupler  and  the 
impact  are  not  isolated  acts,  but  connected 
and  indispensable  parts  of  the  larger  act, 
which  is  regulated  by  these  statutes,  and 
the  performance  of  which  is  intended  to 
be  relieved  of  unnecessary  risk  and  danger. 

Counsel  for  the  railroad  company  deny, 
and  opposing  counsel  affirm,  the  existence 
at  the  time  of  the  enactment  of  this  legisla- 
tion of  any  automatic  coupler  which  could 
be  prepared  for  the  impact  or  coupling  by 
manipulating  a  lever  or  otherwise,  without 
placing  any  portion  of  the  body  between  the 
ends  of  the  cars.  The  real  situation  then 
existing,  if  shown  by  evidence  produced  at 
the  trial,  or  by  something  of  which  judicial 
notice  could  be  taken,  might  have  an  im- 
portant bearing  upon  the  true  meaning  of 
these  statutes  in  respect  of  the  extent  to 
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which  it  was  intended  to  dispense  with  the 
necessity  of  going  between  the  cars;  but 
no  evidence  upon  this  point  was  presented 
by  either  party,  and  counsel  have  not  at- 
tempted to  call  our  attention  to  anything 
which  sustains  either  of  their  opposing  as- 
sertions. An  examination  of  public  docu- 
ments, possibly  within  the  range  of  judicial 
notice,  tends  to  confirm  the  assertion  of 
counsel  for  plaintiff  that  such  couplers  were 
in  existence  and  in  actual  use  at  that  time; 
but  we  think  a  determination  of  this  ques- 
tion is  not  necessary  to  a  decision  of  this 
case.  There  is  no  doubt  under  the  evidence 
but  that  this  "Hein  No.  1"  coupler,  when 
in  reasonably  good  condition,  is  operated  in 
this  manner:  The  switchman,  by  depress- 
ing with  one  hand  a  lever  at  the  corner 
of  the  car,  lifts  the  pin  from  the  socket 
in  the  coupler,  and,  leaning  toward  the 
coupler,  readily  draws  the  knuckle  open 
with  the  other  hand,  an  act  which  ia  per- 
formed in  a  brief  space  of  time,  with  slight 
exertion,  and  without  placing  the  body 
completely  between  the  ends  of  the  cars. 
Plaintiff's  petition  complains,  not  of  the 
type  of  coupler  with  which  this  car  was 
equipped,  but  that  defendant  negligently 
permitted  it  to  become  and  remain  so  de- 
fective and  out  of  repair  that  it  could  not 
be  operated  in  the  usual  manner;  That 
the  pin  could  not  be  lifted  by  means  of  the 
lever;  and  that  it  was  necessary  "to  go 
between  the  cars,  insert  the  hand  in  tlie 
coupler,  push  the  tumbler  away  from  the 
frame,  and  then  raise  the  tumbler  and  pull 
the  knuckle  open."  In  their  brief,  counsel 
for  plaintiff  concede  that,  if  the  coupler  is  op- 
erative and  in  good  condition,  "this  is  a  rea- 
sonably safe  method  of  making  the  coupling," 
and  that  whether  this  coupler,  when  in 
such  condition,  fully  conforms  to  the  con- 
gressional or  state  statute,  "is  not  a  vital 
question  in  this  case."  For  the  present 
purposes  it  will  therefore  be  assumed — a 
decision  upon  the  question  being  unneces- 
sary— that  this  coupler,  if  in  reasonably 
good  condition,  satisfied  both  statutes.  But 
the  evidence  produced  by  plaintiff  tended 
to  show  that  the  coupler  was  not  in  reason- 
ably good  condition;  that  it  had  been  per- 
mitted to  become  and  remain  defective  and 
inoperative;  that  the  lever  would  not  lift 
the  pin  from  the  socket;  that  the  knuckle 
could  not  be  drawn  open  by  leaning  toward 
the  coupler  and  using  one  hand,  but  to 
open  it  required  the  presence  between  the 
ends  of  the  cars,  and  between  the  drawbars, 
of  the  entire  body  of  the  person  attempt- 
ing it,  and  also  of  the  use  of  both  hands, 
considerable  strength,  and  more  than  the 
usual  time;  all  of  which  greatly  increased 
the  risk  and  added  to  the  danger  of  the  un- 
dertaking.   If  this  was  the  true  condition 
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of  the  coupler  at  the  time  of  the  injury, 
it  did  not  satisfy  either  statute,  and  its 
use  was  violative  of  one  or  the  other  of 
them,  and  constituted  actionable  negligence. 
Whether  the  violation  was  of  the  con- 
gressional act  or  of  the  state  statute  de- 
pended upon  whether  defendant  was  a 
common  carrier  engaged  in  interstate  com- 
merce by  railroad,  and  was  using  the  car 
in  question  on  its  line  of  railroad  in  mov- 
ing interstate  traffic.  We  think  there  was 
evidence  that  the  carriage  or  movement 
of  the  coal  with  which  the  car  in  question 
was  loaded  had  not  terminated,  and  that 
the  coal  was  still  actually  in  transit.  The 
evidence  contains  no  suggestion  that  the 
car  had  reached  the  end  of  its  journey,  or 
that  it  was  to  remain  indefinitely  or  for 
any  considerable  time  on  the  track  where 
it  was  at  the  time  of  the  injury,  or  that  the 
coal  was  to  be  unloaded  there.  The  in- 
ference to  be  reasonably  drawn  from  the 
evidence  is  that  the  car  was  then  about  to 
actively  continue  the  journey  toward  the 
ultimate  destination  of  the  coal  which  it 
was  carrying.  Whether  that  was  near  by 
or  remote  is  not  material,  because  thy 
shipment  had  originated  in  another  state, 
and  was  already  impressed  with  the  char- 
acter of  interstate  traffic,  which  would 
follow  it  at  least  until  the  actual  transit 
ceased.  Defendant  was  clearly  shown  to 
dp  a  common  carrier  engaged  in  interstate 
commerce  by  railroad,  and  to  be  using  the 
car  mentioned  on  its  line  of  railroad  in  mov- 
ing interstate  traffic,  and  therefore  the 
branch  of  the  case  relating  to  the  condition 
of  the  coupler  is  controlled  by  the  act  of 
Congress,  and  not  by  the  state  statute. 
Plaintiffs  petition  states  clearly  enough 
that  defendant  was  a  common  carrier  en- 
gaged in  commerce  by  railroad,  and  that  it 
was  using  this  car  on  its  line  of  railroad 
in  moving  traffic.  As  stated,  the  case  falls 
short  of  coming  within  the  act  of  Congress 
only  in  that  the  petition  does  not  allege 
the  interstate  character  of  the  commerce  in 
which  defendant  was  engaged,  or  of  the 
traffic  which  the  car  was  moving.  But, 
whether  the  case  stated  is  controlled  by  the 
act  of  Congress  or  the  state  statute,  it  is 
one  of  actionable  negligence,  the  right  and 
measure  of  recovery  for  which  are  the  same 
in  either  event,  and  are  to  be  ascertained 
and  enforced  by  the  same  rules.  Other  al- 
legations bring  the  case  equally  within  the 
jurisdiction  of  the  circuit  court,  whether 
the  violation  was  of  one  statute  or  of  the 
other.  Defendant  offered  no  objection  to 
the  evidence,  which  without  conflict  estab- 
lished, as  before  shown,  the  interstate  char- 
acter of  the  commerce  in  which  defendant 
was  engaged,  and  of  the  traffic  being  moved 
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by  the  car  mentioned;  nor  does  it  appear 
that  in  excepting  to  the  instructions  by 
which  the  court  applied  the  act  of  Congress 
to  this  branch  of  the  case,  defendant  put  its 
exception  upon  the  ground  that  the  petition 
did  not  state  a  case  arising  in  'interstate 
commerce.  Plaintiff  wajfcentitled  to  be  sea- 
sonably apprised  of  the  objection  if  it  were 
intended  to  be  relied  upon,  and  doubtless  the 
court  would  have  permitted  an  amendment 
of  the  petition,  as  it  is  manifest  the  defend- 
ant was  not  misled  or  surprised  by  the  vari- 
ance. Under  the  circumstances  the  petition 
may  well  be  considered  as  having  been 
amended  to  conform  to  the  facts  proved. 
Iowa  Code  1897,  §§  3597,  3600;  U.  S.  Rev. 
Stat.  §  954,  U.  S.  Comp.  Stat.  1901,  p.  696; 
Roberts  v.  Graham,  6  Wall.  578, 581, 18  L.  ed. 
791,  792;  "Nashua  Sav.  Bank  v.  Anglo- Amer- 
ican Land  Mortg.  &  Agency  Co.  189  U.  S.  221, 
231,  47  L.  ed.  782,  786,  23  Sup.  Ct.  Rep.  517; 
Haley  v.  Kilpatrick,  44  C.  C.  A.  102,  104, 
104  Fed.  647.  We  are  of  opinion  that  no 
error  was  committed  in  instructing  the  jury 
that  the  branch  of  the  case  resting  upon  the 
condition  of  the  coupler  was  controlled  by 
the  act  of  Congress. 

It  is  assigned  as  error  that  the  court,  in 
effect,  instructed  the  jury  to  disregard  the 
defense  of  assumption  of  risk  based  upon 
the  allegation,  in  defendant's  answer,  that 
the  track  on  which  the  coal  car  was  stand- 
ing was  used  "to  set  out  and  handle  there- 
on .  .  .  cars  having  some  defect  in  them 
and  needing  repairs,  as  well  as  other  cars 
not  defective,"  and  that  this  was  known  to 
Voelker,  or  could  have  been  ascertained  by 
him  by  the  exercise  of  ordinary  care.  The 
allegation  is  not  that  this  was  a  hospital 
track,  specially  designed  or  used  for  isola- 
ting or  holding  cars  in  need  of  repair  or 
for  repairing  them,  or  that  the  car  in  ques- 
tion was  being  moved  with  a  view  to  its 
isolation  or  repair.  Section  8  of  the  con- 
trolling act  of  Congress  declares:  "That 
any  employee  of  any  such  common  carrier 
who  may  be  injured  by  any  locomotive,  car, 
or  train  in  use  contrary  to  the  provision  of 
this  act  shall  not  be  deemed  thereby  to  have 
assumed  the  risk  thereby  occasioned,  al- 
though continuing  in  the  employment  of 
such  carrier  after  the  unlawful  use  of  such 
locomotive,  car,  or  train  had  been  brought 
to  his  knowledge."  U.  S.  Comp.  Stat.  1901, 
p.  3176. 

The  evidence,  without  any  substantial 
conflict,  showed  that  this  track  was  princi- 
pally used  in  actively  handling  freight 
trains  and  freight  cars ;  that  incoming  trains 
were  recived  thereon  and  the  cars  distributed 
therefrom;  that  outgoing  trains  were  made 
up  thereon  and  despatched  therefrom;  that 
incoming  trains  sometimes  brought  thereon 
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cars  in  need  of  repair,  and  in  some  instances 
such  cars  were  temporarily  transferred  there- 
to from  other  tracks;  that  there  was  in  the 
yards  at  Dubuque  a  hospital  track  specially 
designed  and  used  for  isolating  and  holding 
cars  in  need  of  repair;  that  the  practice 
was  to  inspect  the  cars  of  incoming  trains, 
and  to  mark  those  found  in  need  of  repair, 
commonly  termed  "bad  order"  cars,  in  such 
manner  as  to  indicate  their  condition,  pre- 
paratory to  their  proper  disposition,  and  as 
a  warning  to  those  handling  them ;  and  that 
at  the  time  of  the  injury  this  car  had  not 
been  marked  or  isolated  as  in  bad  order. 
There  was  no  evidence  that  Voelker  was  en- 
gaged in  moving  the  car  as  one  in  bad  order, 
with  a  view  to  its  isolation  or  repair.  Of 
this  evidence  it  is  sufficient  to  say  that, 
working  under  such  circumstances,  with  a 
car  in  use  contrary  to  the  congressional  act. 
does  not,  in  the  presence  of  S  8,  amount  to 
an  assumption  of  the  risk  arising  therefrom, 
and  the  court  very  properly  instructed  the 
jury  to  that  effect. 

As  shown  in  the  statement  before  made, 
plaintiff's  petition  rested  the  right  of  re- 
covery upon  the  two  acts  of  neglignece  on  the 
part  of  defendant,  and,  as  stated  in  the 
brief  of  counsel  for  plaintiff:  "The  case  was 
tried  to  the  jury  upon  the  theory  that  the 
injury  was  the  result  of  two  concurring  or 
proximate  causes:  (1)  The  defective  and 
nonautomatic  coupler;  and  (2)  the  negligent 
kicking  down  of  the  second  cut  of  cars." 
It  was  therefore  the  right  of  each  party 
to  have  the  jury  correctly  instructed  re- 
specting each  of  the  claimed  acts  of  'negli- 
gence the  same  as  if  the  right  of  recovery 
rested  upon  it  alone;  and,  if  there  was  ma- 
terial error  in  the  instructions  given  or  re- 
fused respecting  either  charge  of  negligence, 
the  verdict,  being  general,  cannot  stand. 

The  principal  allegations  constituting 
plaintiff's  second  charge  of  negligence  were: 
First,  the  existence  of  a  practice  in  defend- 
ant's yards  at  Dubuque,  long  recognized  by 
defendant,  and  amounting  to  a  general  cus- 
tom, requiring,  when  a  car  coupler,  also 
called  "field  man,"  is  engaged  between  two 
cars  in  preparing  them  for  coupling,  that 
other  cars  be  not  moved  against  those  be- 
tween which  he  is  engaged  without  a  signal 
from  him;  and,  second,  the  kicking  or 
sending  of  other  cars  forcibly  against  those 
between  which  Voelker  was  engaged,  with- 
out a  signal  from  him,  and  with  knowledge 
of  his  exposed  position  between  the  cars. 
The  evidence  shows  that  the  coal  car  before 
mentioned  was  standing  on  a  freight  track 
distant  about  800  feet  from  a  switch  which 
connected  it  with  the  main  track;  that  the 
switching  crew,  with  an  engine  and  12  or 
13  cars,  approached  the  switch  from  along 
the  main  track,  and  there  kicked  8  or  9  of 
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the  cars  onto  the  freight  track  with  suffi- 
cient force  to  send  them  along  that  track 
to  or  near  the  coal  car;  that  Voelker  accom- 
panied the  moving  cars,  riding  thereon,  for 
the  purpose  of  controlling  their  speed  and 
of  effecting  a  coupling  between  them  and  the 
coal  car;  that  the  switching  crew  then 
kicked  2  of  the  remaining  cars  down  the 
main  track,  then  kicked  the  other  2  cars 
onto  the  freight  track  with  sufficient  force 
to  send  them  along  that  track  to  or  near  the 
cars  first  kicked  thereon,  and  then  followed 
the  2  cars  sent  down  the  main  track.  It 
was  the  theory  of  plaintiff's  evidence  that 
the  cars  last  kicked  onto  the  freight  track 
moved  along  that  track  to  the  point  reached 
by  the  cars  first  kicked  thereon,  and  struck 
them  with  such  force  as  to  move  them 
against  the  standing  cars  and  cause  the  in- 
jury to  Voelker,  who  was  then  between  the 
cars,  and  engaged  in  opening  the  knuckle  of 
the  coupler  on  the  coal  car,  as  before  stated. 
Whether  the  second  set  of  cars  actually 
reached  those  first  sent  along  the  freight 
track  was,  however,  the  subject  of  conflict- 
ing evidence,  as  was  also  Voelker's  knowl- 
edge of  the  intention  to  send  a  second  set 
of  cars  along  that  track.  The  switching 
crew  did  not  know  of  Voelker's  position  be- 
tween the  cars,  or  that  there  was  occasion 
for  him  to  go  between  them.  He  gave  no  sig- 
nal to  the  switching  crew  indicating  that 
there  was  occasion  for  him  to  go  between  the 
cars,  and  no  effort  was  made  by  them  to  ap- 
prise him  of  the  approach  of  the  second  set 
of  cars,  excepting  as  it  was  claimed  that  he 
was  informed,  before  leaving  the  switch,  of 
the  intended  sending  of  a  second  set  of  cars 
along  the  freight  track.  While  the  switch 
and  standing  cars  were  widely  separated, 
the  view  between  them  was  unobstructed,  so 
that  Voelker  and  the  switching  crew  could 
each  have  ascertained  the  movements  of  the 
other  with  little  effort.  It  was  important, 
therefore,  to  know  whether  it  was  Voelker's 
duty  to  take  the  precaution  necessary  to 
avoid  injury  from  an  exposed  position  be- 
tween the  cars  and  the  movement  of  other 
cars,  or  whether  it  was  the  duty  of  the 
switching  crew  to  take  this  precaution. 
While  the  evidence  respecting  the  practice 
in  switching  cars  and  the  duties  to  be  per- 
formed by  those  engaged  therein  was  con- 
flicting, that  produced  by  defendant,  includ- 
ing the  testimony  of  the  yardmaster  and  of 
the  foreman  of  the  switching  crew  under 
whom  Voelker  was  employed,  tended  to 
show  that  the  practice  long  established, 
generally  followed,  and  effective  during 
Voelker's  employment,  was  that  this  duty 
rested  upon  the  car  coupler,  and  not  upon 
the  switching  crew.  The  custom  is  stated 
by  one  of  the  witnesses  in  this  manner: 
"Where  the  cars  are  kicked  onto  a  track,. 
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and  a  man  rides  down  the  first  cut,  and 
goes  into  the  field,  and  other  cars  are  kicked 
in  on  the  same  track,  it  is  not  customary  or 
a  usual  thing  for  the  men  who  are  kicking 
the  cars  in  to  wait  before  kicking  in  a 
second  cut,  to  see  where  the  man  is  who 
rode  the  first  cut  down.  It  is  not  customary 
for  persons  kicking  in  cars  in  that  way  to 
hold  up  or  refrain  from  kicking  them  in,  aft- 
er one  set  of  cars  is  kicked  in,  until  they 
can  see  the  man  in  the  front,  unless  they 
get  a  signal  from  him  or  something.  The 
man  who  rides  down  the  first  string  is 
called  the  'field  man,'  and  he  is  understood 
to  take  care  of  himself, — look  out  for  him- 
self. These  were  automatic  couplers  on 
these  cars.  The  field  man  sets  the  couplers 
so  if  they  come  together  they  will  catch. 
When  he  goes  in,  and  finds  he  can't  couple, 
and  he  understands  other  cars  may  come 
down  the  track,  his  duty  is  to  step  out. 
He  don't  need  to  give  any  signal, — step  out 
of  the  way.  He  would  give  no  signal  to 
the  men  who  were  kicking  in  the  cars  on 
the  other  end,  because  it  wouldn't  be  nec- 
essary. You  couldn't  stop  the  cars,  kicking 
them  in  there.  It  don't  make  any  difference 
for  that  coupling,  he  would  let  it  go.  Ic 
would  be  coupled  up  afterwards." 

Another  witness  put  it  this  way: 

Q.  It  wouldn't  be  customary  to  be  look- 
ing for  that  [position  of  field  man]  ? 

A.  No,  sir.  When  we  switch  cars  we  al- 
ways kick  one  cut  in,  and  the  field  man 
looks  out  for  them,  and  keeps  on  kicking 
until  you  get  the  track  filled  up. 

Q.  And  then  you  would  kick  in  cut  after 
cut  without  looking  to  the  field  man  at 
all? 

A.  Yes,  sir.     .     .     . 

Q.  The  field  man,  as  I  understand  it,  is 
supposed  to  look  out  for  himself? 

A.  Yes,  sir. 

Q.  By  the  Court:  Is  there  a  difference  be- 
tween the  action  when  a  switchman  or 
field  man  is  in  for  the  purpose  of  coupling 
up  the  cars? 

A.  If  the  field  man  ain't  got  all  the  coup- 
lings made,  you  get  hold  with  your  engine, 
and  couple  them  all  up. 

As  applicable  to  this  state  of  the  evidence 
bearing  upon  the  second  charge  of  negli- 
gence, defendant  requested  the  court  to 
charge  the  jury  as  follows: 

"If  while  Voelker  was  working  in  the 
yards  it  was  the  general  and  uniform  cus- 
tom to  kick  cars  down  to  the  field  man 
without  giving  him  any  notice  or  warning, 
and  Voelker  continued  in  the  service,  such 
custom  being  practised  or  acted  on,  he 
took  the  risks  arising  from  this  manner  of 
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kicking  cars,  and  no  recovery  can  be  had 
oecause  ot  injury  to  him  caused  thereby." 

"If,  while  Voelker  was  working  in  the 
yard,  it  was  the  general  and  uniform  cus- 
tom to  kick  cars  down  to  a  field  man,  so 
called,  without  giving  him  any  notice  or 
warning,  and  Voelker  was  acting  as  field 
man,  and  cars  were  kicked  down  to  him  with- 
out giving  him  notice  or  warning,  and  he  re- 
mained working  in  the  yard  while  this  cus- 
tom or  practice  was  observed,  there  can  be  no 
recovery  for  any  injury  done  him  because  of 
the  kicking  of  cars  to  him  without  giving 
notice  or  warning  that  it  was  to  be  done." 

The  court  refused  to  so  instruct  the  jury, 
and  gave  no  other  instruction  upon  the 
subject.  We  regard  these  requests  as  sub- 
stantially the  same,  and  think  one  of  them 
should  have  been  granted.  The  rejection  of 
both  was  error.  Each  is  in  terms  care- 
fully confined  to  the  charge  of  negligence  in 
kicking  or  sending  down  the  second  set  of 
cars,  and  each  requires  that  the  custom 
should  have  been  general  and  uniform,  and 
that  Voelker  should  have  continued  in  the 
service  while  the  custom  was  being  ob- 
served. If  it  was  general  and  uniform,  and 
was  observed  during  his  continuance  in  the 
service,  it  was  manifestly  within,  not  merely 
his  means  of  knowledge,  but  his  actual 
knowledge.  He  was  an  experienced  rail- 
road employee,  and  was  familiar  with  this 
branch  of  that  service,  having  been  in  de- 
fendant's employ  as  a  brakeman  and  switch- 
man for  a  period  of  eight  years.  He  there- 
fore understood  the  dangers  incident  to  the 
observance  of  such  a  custom.  There  can  be 
no  claim,  under  the  evidence,  that  the  in- 
jury was  wilfully  or  wantonly  inflicted. 
Nor  was  the  custom  an  unreasonable  one. 
Whether  or  not  there  was  occasion  to  go 
between  the  cars,  and  thus  assume  a  posi- 
tion of  exposure  to  injury  from  the  move- 
ment of  other  cars,  would  be  known  to  the 
field  man,  but  not  to  the  switching  crew. 
His  position  would  also  enable  him  to 
judge  of  the  character  and  probable  dura- 
tion of  the  exposure  better  than  could  be 
done  by  others.  He  would  be  primarily  in 
a  place  of  safety,  would  know  that  the  work 
in  which  he  was  engaged  was,  in  a  larger 
sense,  that  of  moving  cars  and  making  up 
trains,  and,  being  in  control  of  his  move- 
ments, would  not  assume  a  position  of  dan- 
ger without  some  volition  of  his  own.  If, 
in  the  presence  and  during  the  observance 
of  a  general  and  uniform  custom  of  the 
character  stated,  Voelker  continued  in  the 
service  of  defendant,  he  assumed  the  risk 
of  injury  arising  from  its  observance. 

The  judgment  is  reversed,  with  a  direc- 
tion to  grant  a  new  trial. 
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MONROE  MILL  COMPANY,  Respt., 

v. 

George  MENZEL,  Appt. 

(35  Wash.  487.) 

1.  The  mere  fact  that  a  riparian  owner 
has  constructed  improvements  to  aid 

in  the  navigation  of  the  stream  does  not 
show  that  it  was  not  navigable  In  its  natural 
state. 

2.  Merely  aiding  in  cleaning  out  the 
bed  of  a  stream  where  It  flows  over  his 
land  will  not  estop  a  riparian  owner  from  ob- 
jecting to  the  use  of  the  stream  bj  means  of 
floods  of  stored  water. 

8.  The  nse,  for  abont  two  years,  of  un- 
natural floods  created  by  a  ponding: 


dam  of  an  upper  riparian  owner  does  not 
estop  a  riparian  owner  from  objecting  to  the 
continued  use  of  the  stream  In  that  manner. 

4.  A  stream  'which  may  be  utilised  for 
the  floatage  of  shingle  bolts  after 
heavy  rains  and  during  freshets  which  oc- 
cur with  periodical  regularity  in  the  spring 
and  fall  of  each  year  is  navigable. 

5.  An  upper  riparian  owner  is  not  en- 
titled to  make  nse  of  a  navigable 
stream  by  storing*  the  water,  and  let- 
ting it  down  in  floods  for  the  purpose  of 
floating  his  timber  tp  market. 

6.  One  attempting  to  nse  a  navigable 
stream  for  the  floatage  of  logs  has  no  right 
to  go  upon  the  adjoining  land  for  the  pur- 
pose of  breaking  jams  or  aiding  the  drive. 

(July  26,  1904.) 


Note. — Use  of  navigable  stream. 

When  it  Is  determined  that  a  particular 
stream  Is  navigable  (as  to  which,  see  note  to 
Willow  Klver  Club  v.  Wade  [Wis.],  42  L.  R.  A. 
305),  the  question  arises  as  to  what  are  the 
rights  of  an  Individual  with  respect  to  the  use 
of  it.  The  general  rule  may  be  said  to  be  that 
the  stream  is,  in  a  general  sense,  to  be  treated 
as  a  highway  In  which  everyone  has  an  equal 
right,  and  each  must  regulate  his  use  so  as  not 
to  interfere  unreasonably  with  the  rights  ot 
others. 

Navigable    water   a    highway. 

The  right  which  the  public  have  to  use  a 
navigable  river  Is  nothing  more  nor  less  than 
the  right  in  any  other  public  highway.  King 
v.  American  Transp.  Co.  1  Flipp.  1,  Fed.  Cas. 
No.  7,787. 

If  the  locus  in  quo  Is  a  public  navigable  river, 
then  it  is  a  public  highway,  and  all  Her  Majes- 
ty's subjects  of  common  right  may  pass  over  it 
in  boats  and  fish  therein,  notwithstanding  the 
grant  of  the  soil  by  the  Crown,  for  such  grant 
must  be  taken  subject  to  the  public  right. 
Gage  v.  Bates,  7  U.  C.  C.  P.  116. 

The  owners  of  a  boat  duly  enrolled  and  li- 
censed have  a  right  to  the  free  use  of  a  naviga- 
ble river,  and  are  entitled  to  the  protection  of 
the  general  government  against  all  unlawful 
obstructions  to  its  navigation.  Jolly  v.  Terre 
Haute  Draw-Bridge  Co.  6  McLean,  237,  Fed. 
Cas.  No.   7,441. 

The  public  right  of  user  of  a  navigable  stream 
exists  independent  of  judicial  determination, 
and  all  that  a  court  can  do  is  to  declare  its 
existence  as  a  natural  easement.  Hutton  v. 
Webb,  126  N.  C.  897,  59  L.  B.  A.  83,  36  8.  H. 
341. 

Private  ownership  of  the  bed  of  a  stream 
does  not  exclude  the  right  of  the  public  to  use 
it  if  it  Is  in  fact  navigable.  Roberts  v.  Cun- 
ningham, Mart.  &  Y.  67. 

Riparian  owners  on  navigable  waters  hold 
their  land  subordinate  to  the  public  use  of  such 
waters,  if  such  use  is  reasonably  exercised,  pre- 
cisely as  do  the  owners  of  land  abutting  on  any 
other  public  highway.  Doucette  v.  Little  Falls 
Improv.  &  Nav.  Co.  71  Minn.  206,  73  N.  W.  847. 

But  the  right  to  float  logs  down  a  river  or 
stream  is  not  a  paramount  right,  but  an  ease- 
ment merely,  which  must  be  exercised  with  such 
care  and  precaution  as  to  prevent  Injury  to  the 
property  of  riparian  owners  or  public  corpora- 
tions entitled  to  bridge  or  otherwise  make  use 
of  such  water  course.  Ward  v.  Orenville  Twp. 
82  Can.  8.  C.  510. 
70  L.  R.  A. 


In  fresh-water  streams  the  public  has  an 
easement  only  for  navigation,  floating  logs  4»d 
timber.  The  legislature,  except  under  the 
power  of  eminent  domain,  upon  making  com- 
pensation, can  interfere  with  such  streams  only 
for  the  purpose  of  regulating  and  protecting 
the  public  easement.  Chenango  Bridge  Co.  v. 
Paige,  83  N.  Y.  178,  38  Am.  Rep.  407. 

The  prescriptive  right  to  the  use  of  the  water 
of  a  river  for  mill  purposes  cannot  be  acquired 
as  against  the  public  right  of  navigation,  or 
the  right  to  the  use,  for  mill  purposes,  of  sur- 
plus water  necessarily  accumulated  as  an  inci- 
dent to  the  Improvement  of  navigation  by  the 
construction  of  a  canal.  Stokes  v.  Upper  Ap- 
pomatox,  3  Leigh,  318. 

The  public  has  a  right  to  use  the  navigable 
capacity  of  a  stream  for  floating  logs  In  its 
natural  condition  and  unaided  by  artificial 
means  or  devices.   Pearson  v.  Rolfe,  76  Me.  380. 

There  Is  a  right  to  use  the  stream  to  the 
line  at  which  the  water  stands,  regardless  of 
the  swollen  condition  of  the  stream;  but  there 
is  no  right  to  use  the  bank  to  facilitate  nav- 
igation. Lownsdale  v.  Grays  Harbor  Boom  Co. 
36  Wash.  198,  78  Pac.  904. 

Navigation  and  public  fisheries  are  the  in- 
heritance of  the  subject  by  virtue  of  the  gen- 
eral title,  or  jus  publicum,  which  everyone  pos- 
sesses.    Woolrych.  Waters,  p.  38. 

The  rule  that  where  the  sea  flows  and  reflows 
the  waters  are  public  is  to  be  restrained  by  ref- 
erence to  pnbllc  necessity  and  general  utility. 
Angell,  Tide  Waters,  127. 

If  any  man  will  prescribe  Tor  a  title  upon 
the  sea,  he  must  allege  a  good  consideration, 
because,  by  Magna  Charta  and  other  statutes, 
everyone  has  a  right  to  go  and  come  upon  the 
sea  without  impediment.  Hale,  de  Portibus,  51 ; 
Woolrych,  Waters,  p.  299. 

A  grant  of  riparian  land  covered  by  naviga- 
ble waters  will  be  presumed  to  reserve  the  pub- 
lic's easement  for  navigation.  Queen  v.  Mey- 
ers, 3  U.  C.  C.  P.  305. 

A  riparian  owner  upon  the  banks  of  a  stream 
sufficiently  large  to  float  saw  logs  at  the  time  of 
its  greatest  flow,  and  on  which  sawmills  are 
operated,  takes  title  In  the  bed  of  the  stream 
to  the  center,  subject  to  the  right  of  the  public 
to  use  and  navigate  it.  Buffalo  Pipe  Line  Co. 
v.  New  York,  L.  B.  &  W.  R.  Co.  10  Abb.  N.  C. 
107. 

The  private  right  of  the  riparian  owner  along 
a  navigable  stream  to  the  land  usually  covered 
by  the  waters  of  said  stream  is,  in  all  cases, 
subordinate  to  the  paramount  public  rights  of 


1904. 


Monboe  Mill  Co.  v.  Menzel. 


273 


APPEAL  by  defendant  from  a  decree  of 
the  Superior  Court  for  Snohomish 
County  in  favor  of  plaintiff,  in  a  suit 
brought  to  enjoin  alleged  interference  with 
the  navigation  of  a  stream.     Modified. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Coleman  &  Fogarty  for  appel- 
lant. 

Messrs.  Cooley  &  Horan  for  respond- 
ent. 

Hsvdley,  J.,  delivered  the  opinion  of  the 
court: 

The  respondent  brought  this  action 
against  appellant  to  procure  an  injunction 
against  an  alleged  threatened  interference 
with  the  use  of  a  stream  for  the  floating  of 
shingle  bolts.    The  stream  is  known  as  the 


"West  Fork  of  Wood's  Creek."  It  commen- 
ces at  the  foot  of  Lake  Roesiger,  in  Snoho- 
mish county,  and  flows  therefrom  in  a 
southwesterly  direction,  passing  through 
the  lands  of  both  appellant  and  respondent. 
Respondent  owns  an  extensive  body  of  tim- 
ber lands  adjacent  to  the  lake  and  stream, 
and  owns  the  lands  upon  both  sides  of  the 
stream  at  its  source.  Appellant's  lands  lie 
below  those  of  respondent.  The  respondent 
has  constructed,  and  has  heretofore  operat- 
ed, a  dam  at  the  lower  end  of  the  lake,  for 
the  purpose  of  storing  the  waters  within 
the  lake  to  be  used  in  flooding  the  stream 
in  order  to  accelerate  the  movement  of  shin- 
gle bolts.  The  complaint  charges  that  ap- 
pellant threatens,  by  obstruction,  to  prevent 
respondent  from  driving  its  bolts  through 


navigation  and  commerce  and  their  Incidents. 
Pollock  v.  Cleveland  Ship  Building  Co.  56  Ohio 
St.  655,  47  N.  E.  582. 

The  owner  of  upland  on  a  navigable  river 
does  not  acquire  any  exclusive  right  in  the 
waters  beyond  a  line  running  at  right  angles  to 
his  shore,  or  to  the  exclusive  navigation  of  any 
adjacent  waters,  by  perfecting  a  grant  to  him 
of  the  land  under  water  in  front  of  his  upland 
by  the  performance  of  a  condition  requiring 
him  to  build  a  pier.  Jenks  v.  Miller,  14  App. 
DIv.  474,  43   N.   Y.   Supp.  927. 

A  railroad  corporation  to  which  the  bed  and 
banks  of  a  navigable  Btream  are  conveyed  by 
warranty  deed  containing  a  condition  that  the 
premises  are  conveyed  for  the  use  and  purposes 
of  a  railroad,  and  for  no  other  purpose,  takes 
the  fee  subject  to  the  easement  or  right  of  the 
public  to  navigate  the  stream  to  the  extent  and 
in  the  manner  its  natural  capacity  will  admit. 
Buffalo  Pipe  Line  Co.  v.  New  York,  L.  E.  &  W. 
B.   Co.   10  Abb.  N.  C.  107. 

One  has  a  right  to  use  a  stream  navigable 
for  the  floatage  of  logs,  unobstructed  by  a  dam, 
for  the  purpose  of  floating  logs  to  his  mill,  In- 
dependent of  the  condition  or  lawfulness  of  his 
own  mllldam.     Olson  v.  Merrill,  42  Wis.  203. 

The  general  question  of  the  right  to  use  the 
stream  to  float  logs  is  considered  in  a  note 
to  Carlson  v.  St.  Louis  River  Dam  &  Improv. 
Co.  41  L.  R.  A.  371,  but  a  case  decided  since 
the  publication  of  that  one  holds  that  there 
is  no  right  to  make  use  of  splash  dams  to  ren- 
der a  stream  navigable  at  times  when  it 
would  not  otherwise  be  so.  Matthews  v.  Bel- 
fast Mfg.  Co.  35  Wash.  662,  77  Pac.  1046. 

Tolls. 

The  fact  that  the  water  Is  a  public  highway 
renders  it  free  from  the  exaction  of  toll  except 
for  services  rendered,  and  then  it  must  be  ex- 
pressly or  impliedly  authorized  by  statute,  be- 
ing in  the  nature  of  a  franchise,  which,  like 
other  franchises,'  can  be  acquired  only  by  grant 
from  the  government. 

Navigable  rivers  are  common  to  all  the  sub- 
jects of  England,  and  neither  a  town  nor  the 
owner  of  a  manor  can  have  a  prescriptive  right 
to  Impose  a  toll  on  persons  passing  through  the 
town  or  manor  on  such  a  river,  unless  it  is 
based  upon  a  consideration,  such  as  coming 
into  a  wharf,  quay,  port,  or  the  like.  Notting- 
ham v.  Lambert,  Willes  Rep.  111.  In  that  case 
the  court,  in  holding  a  prescription  to  take  toll 


plaintiff's  manor  to  be  void,  said :  "Some  cases 
have  been  cited  to  the  contrary;  but  when 
looked  into  they  either  stand  on  some  particu- 
lar reason  which  plainly  distinguishes  them 
from  the  common  case,  or  It  is  only  obiter  that 
such  tolls  may  be  supported  by  prescription 
without  any  consideration ;  but  the  reasons 
given  for  it  are  such  as  make  such  dicta  of  no 
weight  or  authority.  ...  In  several  of  the 
cases  cited  there  is  a  particular  benefit  to  the 
subject,  as  coming  into  a  wharf,  coming  into 
a  port,  or  landing  on  the  plaintiff's  manor 
or  quay,  which  distinguishes  it  from  toll 
thorough." 

A  municipality  cannot  collect  a  toll  on  navi- 
gation on  a  public  river  without  showing  Im- 
provements which  warrant  it  Heshord  v. 
Wills,  1  Sid.  454. 

One  has  no  right  to  charge  tolls  upon  logs 
run  or  driven  on  a  navigable  river  unless  such 
right  is  directly  conferred  by  the  legislature. 
Black  Rfrer  Fioodlng-Dam  Asso.  v.  Ketchum, 
54  Wis.  313,  11  N.  W.  551. 

If  the  stream  is  floatable,  the  owner  of  a  dam 
cannot  take  toll  for  passing  logs  through  his 
dam  unless  a  statute  permits  him  to  do  so ;  and 
in  that  case  he  must  pursue  the  remedy  for  col- 
lecting it  provided  by  the  statute.  Witt  v. 
Jefcoat,  10  Rich.  L.  389. 

But  while  a  toll  is  a  common  charge  which 
the  government  alone  can  impose  and  regulate, 
a  proprietor  who  may  make  a  passage  through 
his  land  for  his  own  accommodation  may  per- 
mit others  to  use  it  for  compensation  as  may 
be  agreed.  Wadsworth  v.  Smith,  11  Me.  278, 
26  Am.  Dec.  525. 

The  right  of  anchorage  Is  a  part  of  the  pub- 
lic right  of  navigation,  and  a  grant  from  the 
Crown  of  a  portion  of  the  bed  or  soil  of  the 
sea  or  navigable  river  must  be  subject  to"  such 
right.  And  the  right  to  an  ancient  anchorage 
toll  can  be  sustained  only  by  showing  that  the 
soil  where  It  is  claimed  was  originally  within 
the  precincts  of  a  port  or  wharf,  or  that  some 
service  or  aid  to  navigation  was  rendered  to 
the  public  In  consideration  of  such  toll.  Such 
toll  can  be  exacted  in  a  haven  only  when  it  is 
within  the  limits  of  a  franchise  of  a  port. 
Gann  v.  Free  Fishers,  11  H.  L.  Cas.  192, 
19  C.  B.  N.  S.  802,  20  C.  B.  N.  S.  1,  35 
L.  J.  C.  P.  N.  S.  29,  12  L.  T.  N.  S.  150,  13 
Week.  Rep.  589. 

An  anchorage  toll  cannot  be  charged  for  an- 
choring on  the  high  seas  under  a  grant  from 
for  passage  on  a  navigable  river  through  the  the  Crown  of  the  bed  or  soil,  unless  some  cor- 
70  L.  R.  A.  18 
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the  stream  where  it  crosses  appellant's  land. 
It  is  alleged  that  the  stream  is  navigable  or 
floatable  for  shingle  bolts,  and  that  respond- 
ent has  now  about  3,000  cords  of  bolts 
stored  in  the  lake  ready  for  movement, 
which  it  will  be  unable  to  move  unless  ap- 
pellant is  restrained.  The  answer  denies 
that  the  stream  is  navigable,  and  alleges 
that,  by  reason  of  the  storing  of  the  water 
in  the  lake,  the  flow  of  the  stream  is  at 
times  entirely  stopped,  and  that  at  other 
times  respondent  suddenly  and  without 
warning  releases  the  stored  water,  and  that 
it  runs  down  and  overflows  the  lands  of 
appellant  adjacent  to  the  stream,  washes 
away  the  soil,  and  destroys  appellant's 
roads  and  landings  constructed  for  the 
movement  of  his  own  shingle  bolts;   that 


appellant  is  engaged  in  removing  the  cedar 
timber  from  his  own  land,  and  that,  by 
reason  of  respondent's  obstruction  of  the 
natural  flow  of  the  water,  it  is  impossible 
for  him  to  run  his  shingle  bolts  down  said 
stream.  The  answer  prays  for  damages, 
and  for  an  injunction  perpetually  restrain- 
ing respondent  from  interfering  with  the 
natural  flow  of  the  water  in  the  creek  and 
from  flooding  appellant's  lands.  The  cause 
was  tried  before  the  court  without  a  jury. 
Findings  of  facts  and  conclusions  of  law 
were  entered,  and  the  decree  provides  that 
appellant  shall  be  perpetually  enjoined  from 
in  any  manner  obstructing  or  interfering 
with  the  navigation  of  said  stream  or  the 
driving  of  respondent's  shingle  bolts  across 
the  lands  of  appellant.  It  is  further  provitl- 


respondlng  benefit  la  given  to  the  public  In  re- 
turn for  the  Imposition  of  the  anchorage  due, 
as  a  grant  from  the  Crown  is  always  subject  to 
the  public  right  of  navigation.  In  so  holding, 
the  court  said :  The  right  to  anchor  Is  a  neces- 
sary part  of  the  right  of  navigation  because  It 
is  essential  for  the  full  enjoyment  of  that 
right  If  the  Crown  grants  part  of  the  bed  or 
soil  of  an  estuary  or  navigable  *  river,  the 
grantee  takes  Bubject  to  this  public  right,  and 
he  cannot,  In  respect  to  his  ownership  of  the 
soil,  make  any  claim  or  demand,  even  If  it  be 
expressly  granted  to  him,  which  in  any  way 
interferes  with  the  enjoyment  of  the  public 
right.  Ibid.,  Reversing  11  C.  B.  N.  S.  387  and 
13  C.  B.  N.  S.  853,  9  Jur.  N.  S.  1241,  9  L.  T. 
N.  S.  263,  11  Week.  Rep.  430. 

In  order  that  an  anchorage  toll  be  founded 
upon  a  good  consideration,  it  is  essential  that 
the  consideration  or  benefit  derived  by  the  pub- 
lic be  in  some  manner  connected  with  the  nav- 
igation when  not  extending  to  the  public  gen- 
erally.    Ibid. 

Where  persons  claiming  anchorage  toll  and 
those  under  whom  they  claim  have  from  time 
immemorial  received  toll  from  vessels  casting 
anchor  within  the  limits  of  the  anchorage 
grounds,  evidence  that  at  a  remote  period  a  port 
of  some  nature  existed  at  the  place  where  the 
anchorage  toll  Is  claimed  is  sufficient  to  raise  a 
presumption  that  the  immemorial  payment  had 
a  lawful  commencement.  Foreman  v.  Free  Fish- 
ers &  Dredgers,  L.  R.  4  H.  L.  266,  21  L.  T.  N.  S. 
804,  18  Week.  Rep.  1046,  Affirming  L.  R.  2  C.  P. 
688,  16  L.  T.  N.  S.  747,  15  Week.  Rep.  1133,  36 
L.  J.  C.  P.  N.  S.  273,  and  L.  R.  3  C.  P.  578, 
18  L.  T.  N.  S.  734,  16  Week.  Rep.  1019,  1044. 

An  anchorage  toll  is  not  based  upon  sufficient 
consideration  where  the  consideration  or  bene- 
fit conferred  upon  the  public  consists  only  of  the 
benefit  that  may  arise  from  the  establishment 
of  oyster  beds  on  the  soil,  where  the  anchorage 
toll  is  claimed  for  the  private  emolument  of 
the  proprietors.  Gann  v.  Free  Fishers  & 
Dredgers,  19  C.  B.  N.  S.  802,  20  C.  B.  N.  S.  1, 
11  H.  L.  Cas.  192,  35  L.  J.  C.  P.  N.  S.  29,  12 
L.  T.  N.  S.  150,  13  Week.,  Rep.  589,  Reversing 
11  C.  B.  N.  S.  387  and  13  C.  B.  N.  S.  853, 
9  Jur.  N.  S.  1241,  9  L  T.  N.  S.  263,  11  Week. 
Rep.  430. 

Even  anterior  to  Magna  Charta  the  Crown 

was  without  power  to  grant  the  right  to  exact 

an  anchorage  toll  without  the  grantee  giving 

some  corresponding  public  benefit  as  a  const  d- 
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eratlon  for  the  grant;  and  hence,  such  a  toll 
cannot  be  claimed,  although  it  has  been  unin- 
terruptedly exacted  time  out  of  mind.    Ibid. 

In  Carson  River  Lumbering  Co.  v.  Patterson, 
33  Cal.  334,  it  is  said  that  the  toll  Imposed  for 
the  use  of  the  river  by  the  terms  of  an  act 
granting  the  board  of  supervisors  of  a  desig- 
nated county  the  right  to  charge  and  collect  toll 
for  the  floating  and  transportation  of  wood, 
logs,  and  lumber  down  a  designated  river,  flow- 
ing Into  another  state,  though  differing  in  form 
from  a  duty  or  tax  on  wood  or  lumber  trans- 
ported into  such  other  state,  is,  in  substance, 
the  same  thing, — an  unconstitutional  regulation 
of  interstate  commerce. 

Private   stream. 

The  test  of  navigability  being  capacity  (see 
note  to  Willow  River  Club  v.  Wade  [Wis.],  42 
L.  R.  A.  305),  when  the  water  has  no  capacity 
for  navigation  the  public  has  no  rights  in  it. 

There  is  one  case  from  Australia  which 
seems  to  carry  the  right  to  navigate  somewhat 
beyond  navigable  capacity.  It  holds  that  the 
right  of  navigation  Is  not  limited  to  the'  use  of 
the  water  within  the  bed  of  a  navigable  river, 
and,  where  there  is  not  water  In  the  river  to 
give  a  vessel  complete  floatage,  it  is  not  per  se 
an  unreasonable  user  so  to  propel  the  vessel 
along  the  stream  that  she  cuts  through  the 
soil  of  the  river's  bed.  Ferguson  v.  Union  S. 
S.  Co.  10  Vict  L.  Rep.  279. 

That  case  cannot  be  carried  to  the  extent 
which  its  language  implies  as  an  interpretation 
of  the  law  of  England  or  the  United  States. 
It  is  probably  true  that,  if  the  general  charac- 
ter of  the  stream  is  such  as  to  make  the  use 
of  the  particular  vessel  in  it  reasonable,  there 
Is  no  liability  for  striking  bottom  or  forcing 
the  vessel  through  mud  in  some  places;  but  it 
would  not  be  permissible  to  do  so  for  the  pur- 
pose of  making  the  stream  navigable. 

The  legal  right  of  navigation  extends  as  far 
as  the  capacity  of  the  water  to  float  a  boat,  sub- 
ject and  governed,  however,  by  the  rules  and 
regulations  established  by  the  law  of  the  sea 
and  river  as  to  the  running  of  vessels;  and, 
when  a  vessel  departs  from  the  usual  and  ordi- 
nary channel,  more  care  is  required  than  when 
following  the  well-established  route.  Baltimore 
&  O.  R.  Co.  v.  Wheeling,  P.  ft  C.  Transp.  Co. 
32  Ohio  St.  116. 

Persons  navigating  a  river  which  Is  a  com- 
mon highway  may,  without  incurring  the  fault 
of  culpable  neglect,  run  their  boats  outside  the 
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ed  that  appellant  shall  be  restrained  from  in 
any  manner  interfering  with  or  preventing 
respondent's  employees  from  going  upon 
the  banks  of  said  stream  for  the  purpose 
only  of  breaking  jams  of  bolts  which  may 
occur,  so  long  as  the  going  upon  said  bank 
does  no  injury  to  appellant  or  his  land. 
This  appeal  is  from  that  decree. 

The  first  alleged  error  is  that  the  court 
permitted  any  testimony  to  be  introduced 
in  support  of  the  complaint.  This  conten- 
tion is  based  upon  the  theory  that  the  com- 
plaint shows  that  the  stream  in  question 
is  not  navigable  or  floatable  for  shingle  bolts 
in  its  natural  condition.  It  is  expressly 
averred  that  the  stream  is  navigable  for 
said  purpose,  but  it  is  argued  that  other 
allegations  have  the  effect  to  negative  such 


fact.  The  following  averment  is  pointed 
out  as  destroying  the  force  of  the  positive 
allegation  as  to  navigability:  "That  it 
[respondent]  has,  at  great  expense,  con- 
structed a  dam  across  the  foot  of  Lake  Roc- 
siger  for  the  purpose  of  storing  water, 
thereby  furnishing  a  sufficient  supply  of 
water  in  the  aforesaid  stream  to  convenient- 
ly and  rapidly  float  shingle  bolts  and  other 
timber  products  down  the  same  to  the  mill 
of  this  plaintiff."  We  think  the  conclusion 
which  appellant  draws  does  not  necessarily 
follow  when  the  two  averments  are  taken 
together.  The  quoted  allegation  amounts 
to  no  more  than  the  statement  that  respond- 
ent's own  convenience  in  the  moving  of  its 
shingle  bolts  is  better  served  by  the  storing 
of  the  water  and  the  operation  of  the  dam. 


usual  and  ordinary  channel  in  water  sufficient 
ly  deep  to  carry  them  along  safely.  Porter  v. 
Allen,  8  Ind.  1,  65  Am.  Dec.  750. 

Even  the  right  of  free  navigation  of  tidal 
streams  does  not  include  a  right  to  the  width 
of  the  stream  from  shore  to  shore.  Delaware 
6  H.  Canal  Co.  v.  Lawrence,  56  N.  Y.  612. 

When  the  volume  of  a  stream  swells  in  the 
time  of  high  water,  Its  surface  remains  the  sur- 
face of  the  highway,  and  the  riparian  owner 
must  do  nothing  that  shall  interfere  with  the 
use  of  the  highway  or  any  part  of  it  by  the 
public  np  to  the  line  of  high  water.  The  fact 
that  the  water  of  the  highway  flows  over  his 
land  when  it  rises  above  low-water  mark  gives 
him  no  title  to  it  if  he  holds  the  shore  subject 
to  this  servitude  in  favor  of  the  public.  Ful- 
mer  v.  Williams,  122  Pa.  191,  1  L.  R.  A.  608, 
15  Atl.  726. 

A  stream  not  navigable  in  fact  is,  to  all  in- 
tents and  purposes,  the  private  property  of  the 
riparian  owners,  and  this  private  right  is  not 
subservient  to  the  public  use  for  any  purpose, 
unless  established  by  prescription  or  user. 
Hubbard  v.  Bell,  54  111.  110,  5  Am.  Rep.  98. 

The  public  cannot  acquire  an  easement  in  a 
private  stream  by  prescription.  Curtis  v.  Kees- 
ler,  14  Barb.  511. 

A  purchaser  of  woodland  Is  not  entitled  to 
float  logs  In  a  stream  as  a  right  of  way  by 
necessity  where  other  means  of  transportation 
is  available,  although  it  would  be  cheaper  to 
float  them.  De  Camp  v.  Thomson,  16  App. 
Div.  528,  44  N.  Y.  Supp.  1014. 

If  the  stream  is  not  navigable  in  any  legal 
sense  of  the  term,  the  use  of  the  water,  as  well 
as  the  title  to  the  soil,  belongs  to  the  riparian 
owner,  and  it  cannot  be  nsed  for  floating  logs 
without  his  consent.  Allison  v.  Davidson 
(Tenn.  Ch.  App.)  39  S.  W.  905. 

The  public  may  be  admitted  to  the  use  of  a 
stream  which  has  been  made  floatable  at  pri- 
vate expense  on  such  conditions  and  in  such 
cases  as  the  owner  may  determine,  as  a  stream 
which  is  too  small  to  admit  of  public  use  for 
the  transportation  of  property  is  private  prop- 
erty. Wadsworth  v.  Smith,  11  Me.  278,  26 
Am.  Dec.  525. 

The  use  of  a  private  stream  on  which  there 
exists  no  public  easement  for  passage  may  be 
restrained  by  injunction.  Burke  County  v. 
Catawba  Lumber  Co.  115  N.  C.  590,  20  S.  B. 
707,  847. 

But  an  interlocutory  injunction  will  not  be 
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Issued  against  the  use  of  an  alleged  private 
stream  by  another,  where  it  is  not  shown  that 
irremediable  damage  would  result  from  refus- 
ing it,  or  that  the  balance  of  inconvenience 
was  in  his  favor.  McLaren  v.  Caldwell,  5  Ont 
App.  Rep.  368. 

A  preliminary  injunction  against  the  use  of 
an  alleged  private  stream  for  floating  logs  will 
not  be  continued  until  final  hearing,  when  great 
loss  to  the  log  owner  would  otherwise  be  in- 
evitable, the  facts  in  the  case  are  in  dispute, 
and  the  plaintiff's  interests  can  apparently  be 
protected  by  a  sufficient  bond.  Burke  County 
v.  Catawba  Lumber  Co.  114  N.  C.  505,  19  S.  E. 
636. 

Priority  of  rights. 

Since  it  is  impossible  for  more  than  one  per- 
son actually  to  occupy  a  particular  portion  of 
the  surface  of  a  body  of  water  with  any  kind 
of  craft  at  the  same  time,  the  right  of  no  one 
Is  absolute,  but  each  must  take  his  turn  and 
give  way  to  others,  as  is  the  rule  with  high- 
ways generally. 

One's  right  to  navigate  a  public  river  is  not 
a  private,  but  is  a  public  right,  to  which  he  is 
entitled  only  in  common  with  the  whole  public. 
Swanson  v.  Mississippi  &  R.  River  Boom  Co. 
42  Minn.  532,  7  L.  R.  A.  673,  44  N.  W.  986. 

The  general  doctrine  in  reference  to  the  use 
of  navigable  streams  as  public  highways  is 
that  each  person  has  an  equal  right  to  their 
reasonable  use.  Page  v.  Mille  Lacs  Lumber  Co. 
53  Minn.  492,  55  N.  W.  608,  1119. 

The  right  of  the  public  to  use  a  navigable 
river  for  transportation  of  logs,  subject  to  state 
and  Federal  laws,  is  common  to  all,  and  the 
court  will  not,  by  decree  in  equity,  regulate  the 
use  of  the  river  between  persons  pursuing  this 
branch  of  commerce  and  others  operating  a 
line  of  steamboats,  but  their*  rights  should  be 
determined  in  an  action  at  law.  Heerman  v. 
Beef  Slough  Mfg.  Boom.  L.  D.  &  Transp.  Co. 
8  Biss.  334,  1  Fed.  145. 

Persons  using  streams  for  driving  logs  must 
do  so  with  deference  to  the  rights  of  other  par- 
ties engaged  in  the  same  business,  and  in  most 
respects  such  streams  are  governed  by  the  same 
rules  as  govern  highways  upon  land.  Page  v. 
Mille  Lacs  Lumber  Co.  53  Minn.  492,  55  N.  W. 
608,  1119. 

Each  person  undertaking  to  drive  logs  in  a 
stream  does  so  subject  to  the  common  right  of 
other  log  owners  to  a  like  use  of  the  stream. 
Chesley  v.  DeGraff,  85  Minn.  415,  29  N.  W.  167. 

Each  one  attempting  to  float  logs  on  a  stream 
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But  it  does  not  say  that  the  stream  is  not 
floatable  in  its  natural  state.  The  court 
did  not  err  in  overruling  the  objection  to 
the  introduction  of  any  testimony  upon  the 
above-mentioned  ground. 

A  further  point  raised  under  the  objec- 
tion to  the  introduction  of  any  testimony 
is  that  an  attempt  is  made  in  the  complaint 
to  plead  an  estoppel  against  appellant,  but 
that  the  allegations  are  insufficient  to  charge 
an  estoppel.  The  complaint  avers  that  re- 
spondent, at  its  own  expense,  cleared  the 
said  stream  of  obstructions  across  appel- 
lant's land  in  order  to  facilitate  the  move- 
ment of  shingle  bolts;  that  appellant  ac- 
quiesced therein,  actually  assisted  in  the 
clearing  out  of  such  obstructions,  there- 
after used  the  benefits  accruing  therefrom, 


and  also  the  flow  of  water  as  furnished  by 
the  dam  and  improvements  constructed  by 
respondent  at  the  lake.  We  agree  with  ap- 
pellant's contention  that  the  facts  Btated 
are  not  sufficient  to  estop  him  from  claim- 
ing now  that  respondent  is  interfering  with 
the  natural  flow  of  the  water.  The  mere 
fact  that  he  made  no  objection  to  clearing 
the  bed  of  the  stream  from  obstructions,  or 
that  he  may  even  have  assisted  therein,  does 
not  necessarily  establish  that  he  consented 
for  the  floatage  of  the  stream  to  be  con- 
ducted in  any  other  matter  than  as  provided 
by  the  natural  flow  of  the  water.  The  further 
fact  that  he  may  have  used  the  water  as  it 
was  sent  down  the  stream  by  the  occasional 
opening  of  the  dam  during  a  period  of 
about  two  years  does  not  establish  his  ac- 


must  do  so  in  such  a  way  as  not  unreasonably 
to  interfere  with  the  rights  of  others  to  make 
a  like  use  of  the  stream.  Morgan  v.  King,  18 
Barb.  277. 

A  log  owner  may  make  a  reasonable  use  of 
the  waters  of  a  stream  in  driving  logs,  and 
may  occupy  the  entire  channel  for  that  pur- 
pose, if  he  exercises  reasonable  prudence  and 
diligence  in  so  doing ;  and,  if  he  moves  his  logs 
out  In  a  reasonable  time,  he  is  not  liable  to  an- 
other log  owner  hindered  or  prevented  from 
running  his  logs.  Butterfleld  v.  Gilchrist,  63 
Mich.  155,  20  N.  W.  682. 

The  reasonable  enjoyment  of  a  floatable 
stream  signifies  such  an  exercise  of  the  right 
as  common  prudence  would  dictate,  so  as  not 
to  affect  correlative  or  concurrent  rights  inju- 
riously. This  requires  care  and  circumspec- 
tion in  its  exercise,  and,  If  Injury  should  be  the 
proximate  result  of  the  want  of  care,  liability 
would  logically  attach.  Hunter  v.  Grande 
Ronde  Lumber  Co.  39  Or.  448,  65  Pac.  598. 

A  log  owner  is  entitled  to  use  the  stream  ac- 
cording to  its  natural  current  for  the  floatage 
of  his  logs,  where  the  water  is  not  lawfully 
used  by  others,  and  the  manner  or  time  In 
which  he  places  his  logs  in  the  river  cannot 
excuse  another  In  obstructing  his  right  of  pas- 
sage. Coburn  v.  Muskegon  Booming  Co.  72 
Mich.  184,  40  N.  W.  198. 

A  navigable  river  is  a  common  highway.  No 
one  has  the  exclusive  right  of  occupancy  fur* 
ther  than  is  reasonably  necessary  in  the  use  of 
it  as  such  common  highway.  Dalrymple  v. 
Mead,  1  Grant  Cas.  197. 

The  extent  of  the  business  of  a  person  en- 
gaged In  commerce  on  a  particular  stream  does 
not  give  him  any  rights  over  those  of  other 
persons  desiring  to  use  the  stream.  Delaware 
&  II.  Canal  Co.  v.  Lawrence,  56  N.  Y.  612. 

The  public,  as  well  as  a  private  company 
under  its  charter  authorizing  it  to  construct 
piers  and  booms  in  a  navigable  river  and  drive 
logs  therein,  has  a  right  to  use  the  stream  as  a 
highway  for  floating  or  driving  logs;  and  the 
rights  of  riparian  owners  are  subordinate  to 
this  use  If  reasonably  exercised.  Coyne  v.  Mis- 
sissippi &  R.  River  Boom  Co.  72  Minn.  533,  41 
L.   R.   A.  494.   75  N.   W.   748. 

If  a  floatable  stream  is  not  of  sufficient  size 
to  accommodate  all  wishing  to  use  it,  each  must 
so  conduct  his  driving  as  to  give  others  a  rea- 
sonable share  of  the  benefit  of  the  stream. 
Bearce  v.  Dudley,  88  Me.  410,  34  Atl.  260. 

The  public  has  the  right  to  use  streams  which 
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are  navigable  as  highways,  and  the  owner  of 
the  bed  of  the  stream  has  no  rights  in  the 
water  which  will  permit  him  to  use  it  to  the 
injury  of  the  public.  His  right  and  the  right 
of  the  public  to  the  use  of  the  water  are  to  re- 
main unimpaired  as  far  as  possible,  but  the 
right  of  the  public  for  purposes  of  navigation 
is  paramount,  and  there  can  be  no  use  of  the 
water  by  a  riparian  proprietor  inconsistent 
with  the  public  easement.  Avery  v.  Fox,  1 
Abb.  (U.  S.)  246,  Fed.  Cas.  No.  674. 

The  statutory  authority  to  drive  logs  down 
a  river  as  a  public  highway  confers  no  right  to 
do  so  upon  a  private  corporation  as  against  the 
owners  of  the  land  over  which  the  stream  flows, 
where  no  provision  is  made  for  compensating 
them.  Brewster  v.  J.  &  J.  Rogers  Co.  42  App. 
Div.  343,  59  N.  Y.  Supp.  32. 

The  right  of  the  public  to  run  logs  in  a  float- 
able stream  Is  concurrent  with  that  of  the  ri- 
parian proprietor,  and  each  is  entitled  to  the 
reasonable  enjoyment  thereof,  without  unneces- 
sary interference  from  the  other.  Hunter  v. 
Grande  Ronde  Lumber  Co.  39  Or.  448,  65  Pac. 
598. 

A  navigator  does  not  lose  his  superior  right 
to  use  the  waters  of  a  stream  as  against  a 
municipal  corporation,  when  the  damage  he 
suffers  Is  the  result  of  taking  the  water  for 
power,  and  not  for  consumption.  Philadelphia 
v.  Gilmartln,  71  Pa.  140. 

When  it  Is  unavoidable  that  the  logs  of  dif- 
ferent owners  floating  in  a  stream  should  get 
mixed  because  of  the  necessity,  from  the  char- 
acter of  the  stream,  of  placing  them  in  it 
loosely  Instead  of  in  rafts,  an  owner  who  wishes 
to  remove  his  logs  from  the  mass  has  a  right 
reasonably,  as  between  himself  and  the  other 
owners,  to  stop  all  the  logs  until  his  are  sorted 
out  and  removed.  Osborne  v.  Knife  Falls 
Boom  Corp.  32  Minn.  412,  50  Am.  Rep.  590, 
21  N.  W.  704. 

Where  the  interests  of  some  of  the  owners 
of  logs  in  a  stream  require  that  their  logs  shall 
be  stopped  before  passing  a  fall  in  the  river, 
and  the  interest  of  other  owners  requires  that 
their  logs  shall  pass  the  fall  without  interrup- 
tion, and,  because  of  the  character  of  the  stream, 
logs  must  be  floated  loosely  and  not  In 
rafts,  so  that  the  logs  of  the  various  owners 
are  unavoidably  mingled, — it  Is  for  the  legisla- 
ture to  determine  by  what  method,  and  under 
what  regulations,  the  logs  shall  be  separated, 
and  by  what  instrumentalities,  as  booms  and 
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quiesenoe  in  the  continued  interruption  of 
the  natural  flow  of  the  water,  and  amounts 
to  no  more  than  a  mere  license  for  a  tem- 
porary interruption,  revocable  at  will. 
Such  facte  do  not  contain  the  essential  ele- 
ments of  estoppel.  Rigney  v.  Taooma 
Light  &  Water  Co.  9  Wash.  576,  26  L.  R.  A. 
425,  38  Pac.  147;  Hathaway  v.  Yakima 
Water,  Light,  &  P.  Co.  14  Wash.  469,  53 
Am.  St.  Rep.  874,  44  Pac.  896.  It  is  true, 
therefore,  that  appellant  is  not  estopped  to 
assert  that  the  complaint  shows  that  re- 
spondent, through  the  operation  of  its  dam, 
is  interfering  with  the  natural  flow  of  the 
water.  But,  in  view  of  the  allegation  that 
the  stream  is  navigable,  it  is  also  true 
that  appellant  has  no  right  to  interfere 
with  its  navigation  by  respondent  as  it  is 


alleged  he  threatens  to  do;  and  it  was  not 
error,  under  the  averments  of  the  complaint, 
to  admit  evidence  upon  that  subject. 

The  court  found  that  with  the  removal 
of  the  artificial  obstructions  the  stream  is 
capable  of  navigation  by  shingle  bolts  after 
heavy  rains  and  during  freshets,  which  oc- 
cur with  periodic  regularity  in  the  spring 
and  fall  of  each  year,  and  that  it  is  so  nav- 
igable without  the  storage  of  the  water  in 
the  lake,  and  without  the  aid  of  said  dam. 
It  is  assigned  that  the  court  erred  in  so  find- 
ing. We  think  not,  under  the  evidence. 
There  was  sufficient  evidence  to  sustain  the 
finding  that  the  stream  in  its  natural  state 
can  be  practicably  used  for  the  floatage  of 
shingle  bolts  to  market  at  the  times  and 
seasons    specified    in    the    court's    findings. 


sluiceways,  and  by  wbat  persons  or  corporation 
the  work  shall  be  performed.    Ibid. 

See  also,  upon  this  question,  note  to  Carlson 
v.  St.  Louis  River  Dam  &  Improv.  Co.  (Minn.), 
41  L.  R.  A.  371. 

See  also  note  as  to  injury  by  attempted  navi- 
gation, Crooks  ton  Waterworks  Power  &  L.  Co. 
v.  Sprague,  64  L.  R.  A.  977. 

Kind    of    craft. 

The  Mississippi  river  is  a  public  highway, 
open  and  free  for  the  passage  of  all  classes  and 
sizes  of  water  craft  which  have  a  right  to  fol- 
low the  usual  channels.  Fawcett  v.  Natchez, 
3  Woods,  10,  Fed.  Cas.  No.  4,  703. 

Every  branch  and  commodity  of  commerce, 
whether  extended  or  limited  in  degree,  and 
every  aid  and  facility  intended  for  its  advance- 
ment, is  entitled  to  equal  protection  and  an 
equal  status  in  the  right  of  an  enjoyment  of 
free  navigation  and  in  furnishing  the  facilities 
and  aids  thereto.  Harlan  &  H.  Co.  v.  Paschal  1, 
5  Del.  Ch.  435. 

Navigability  for  pleasure  is  as  sacred  in  the 
eyes  of  the  law  as  navigability  for  any  other 
purpose.  Grand  Rapids  v.  Powers,  80  Mich. 
{•4,  14  L.  R.  A.  408,  50  N.  W.  661. 

Floating  logs  is  as  legitimate  a  use  of  a 
stream  as  floating  wood  rafts  or  running  steam- 
boats; and,  as  two  bodies  cannot  occupy  the 
«ime  space  at  the  same  time,  the  use  of  the 
river  for  one  purpose  is  necessarily  an  obstruc- 
tion of  its  use  for  another,  and  each  person 
must,  in  his  use,  submit  to  such  inconveniences 
as  necessarily  or  naturally  result  from  a  proper 
exercise  of  the  same  right  by  others.  Swan  bod 
v.  Mississippi  &  R.  River  Boom  Co.  42  Minn. 
532,  7  L.  R.  A.  673,  44  N.  W.  086. 

In  Volk  v.  Eldred,  23  Wis.  410,  it  is  said  that 
proper  skill  in  constructing  a  raft  requires  ref- 
erence to  the  condition  of  the  stream  on  which 
it  Is  to  float  as  it  then  is,  freed  from  obstruc- 
tions. 

A  person  cannot  be  deprived  of  the  right  to 
drive  logs  or  timber  without  putting  them  in 
rafts  or  clamps  by  a  custom  and  usage  to  float 
them  In  rafts  or  clamps.  Sullivan  v.  Jernlgan, 
21  Fla.  264. 

Exclusive   use. 

Riparian  owners  cannot  grant  to  one  the  ex- 
clusive right  to  use  the  stream  for  floating  logs. 
Partridge  v.  Eaton,  3  Hun,  533. 

But  the  right  to  navigate  a  river  as  a  public 
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highway  includes,  necessarily,  the  right  to  stop 
where  the  purposes  of  such  navigation  require 
it,  for  a  reasonable  length  of  time  to  ship  and 
discharge  freight  and  passengers.  The  naviga- 
tion of  public  streams  is  governed  by  the  same 
principle  that  is  applied  to  other  common  high- 
ways. Sher'ock  v.  Bainbrldge,  41  Ind.  35,  13 
Am.  Rep.  302. 

Vessels  navigating  the  Mississippi  river  have 
not  merely  the  right  of  passage,  but,  as  against 
other  navigators,  the  right  to  land  and  remain 
at  the  shore  such  times  and  in  such  places  as 
may  be  reasonably  necessary  for  loading,  un- 
loading, and  awaiting  loads,  although  thereby 
they  necessarily  obstruct  the  passage  of  vessels 
over  the  part  of  the  stream  thus  occupied.  Hay- 
ward  v.  Knapp,  23  Minn.  431. 

Public  regulation.- 

Like  all  public  rights,  the  right  of  navigation 
is  subject  to  regulation.  In  some  states  stat- 
utes have  been  passed  to  facilitate  the  use  of 
streams  for  the  transportation  of  logs,  giving 
one  who  is  hindered  by  the  presence  of  other 
logs  the  right  to  take  charge  of  and  drive  the 
whole  lot,  and  recover  compensation  from  their 
owner  for  his  services. 

The  Wisconsin  statute  authorizing  the  owner 
of  logs,  with  which  those  of  another  become  so 
intermixed  in  a  river  that  they  cannot  be  con- 
veniently separated,  to  drive  the  whole  mass 
and  recover  compensation  for  his  services,  Is  not 
Invalid  on  the  ground  that  the  legislature  may 
not  abridge  or  Impair  the  right  to  drive  logs  on 
such  streams.  Wisconsin  River  Log  Driving 
Asso.  v.  D.  F.  Corns tock  Lumber  Co.  72  Wis. 
464,  1  L.  R.  A.  717,  40  N.  W.  146. 

A  statute  permitting  the  owner  of  logs  with 
which  another' b  get  mixed,  or  the  free  passage 
of  which  is  obstructed  by  the  logs  of  another, 
to  drive  the  whole  lot  and  recover  compensation 
of  the  other  owner,  does  not  exclude  the  com- 
mon-law remedies  for  injuries  resulting  from 
wrongfully  causing  or  neglecting  to  remove  an 
obstruction  in  the  stream,  as  by  logs  negligently 
allowed  to  become  or  to  remain  Jammed  to- 
gether therein.  Miller  v.  Chatterton,  46  Minn. 
338,  48  N.  W.  1100. 

The  expediency  of  a  statute  permitting  one 
log  owner  to  drive  another's  logs  with  his  when 
they  have  gotten  mixed,  and  to  recover  com- 
pensation therefor,  is  not  within  the  province 
of  the  supreme  court  to  consider.     Osborne  v. 
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Such  makes  it  a  navigable  stream  within 
the  holding  of  this  court  in  Watkins  v.  Dor- 
r\8,  24  Wash.  636,  54  L.  R.  A.  190,  64  Pac. 
840.  In  that  case  the  trial  court  found 
Elochoman  creek  to  be  an  unmeandered 
stream,  and  that  it  can,  daring  annually 
recurring  freshets,  be  used  profitably  for 
the  floating  of  saw  logs  to  market.  This 
court  held  it  to  be  navigable,  and  a  high- 
way for  that  purpose.  Wood's  creek  is 
much  smaller  than  Elochoman  creek,  is  al- 
so unmeandered,  and  is  doubtless  non-navi- 
gable for  saw  logs.  But  the  evidence  shows 
that  it  has  sufficient  capacity,  in  its  natural 
state,  during  annually  recurring  periods, 
to  float  shingle  bolts;  and,  while  a  single 
shingle  bolt  contains  but  a  small  amount  of 
timber  compared  with  a  saw  log,  yet  in  the 
aggregate  timber  in  that  form  in  this  local- 
ity is  relatively  of  equal  commercial  value 
with  saw  logs,  and  its  carriage  to  market  is 
perhaps  as  important  to  the  timber  industry 
of  this  state  as  that  of  saw  logs.  Elocho- 
man creek  was  declared  to  be  navigable  for 
the  reason  that  it  furnishes  a  natural  high- 
way for  the  product  of  the  great  logging  in- 
dustry in  the  state,  and  Wood's  creek  should 
also  be  held  to  be  navigable  because  it  fur- 
nishes a  similar  highway  for  the  product  of 
another  branch  of  the  same  industry.  Elo- 


choman creek  was  held  to  be  a  navigable 
stream  because  it  is  navigable  in  fact  for 
the  floatage  of  logs  or  timber  to  market. 
Its  navigable  character  is  restricted  to  a 
certain  commercial  and  industrial  purpose, 
and  does  not  comprehend  navigability  in 
the  broad  sense  as  applied  in  America  to 
the  great  rivers  and  water  highways.  The 
rule  that  navigability  in  fact  for  commer- 
cial purposes  makes  a  water  course  a  nav- 
igable one  was  also  declared  in  Dawson  v. 
McMillan,  34  Wash.  269,  75  Pac.  807, 
The  reasons  leading  to  the  holding  in  this 
state,  and  others  where  the  timber  indus- 
try is  important,  that  streams  which  are 
navigable  in  fact  for  the  floatage  of  timber 
to  market  shall  be  public  highways  for  that 
purpose,  are  founded  upon  commercial  con- 
venience and  necessity  because  of  the  en- 
vironment of  the  industry.  Much  of  the 
timber  grows  in  the  mountains,  also  upon 
the  foothills,  and  in  other  localities  which 
are  inaccessible  by  means  of  transportation 
facilities  without  great  expense.  Nature 
has,  however,  provided  numerous  streams 
which  flow  out  from  these  timber  centers, 
and  which  are  available  highways  for  the 
carriage  of  the  timber  to  market.  In  a 
locality  so  situated  it  seems  reasonable 
that  these  highways  should  be  used  for  such 


C.  N.  Nelson  Lumber  Co.  33  Minn.  285,  22  N. 
W.  540. 

A  person  who  assumes  the  right  to  drive  the 
logs  of  another  Intermingled  with  his  own  is 
bound,  in  selecting  the  time  for  driving,  and  in 
all  other  particulars  in  which  the  other's  rights 
are  involved,  to  exercise  good  faith,  ordinary 
care,  and  prudent  management.  He  is  liable 
for  such  care  and  skill  as  is  exacted  from  a 
bailee  and  agent.  Beard  v.  Clarke,  35  Minn. 
324,  20  N.  VV.  142. 

One  who  undertakes  to  drive  the  logs  of  an- 
other which  are  Intermingled  with  his  own  is 
bound  to  carry  along  all  of  such  intermingled 
logs  to  a  place  where  they  may  all  be  separated, 
and  he  may  not  leave  scattered  along  the  shores 
or  aground  upon  rocks  such  portion  of  the 
other's  logs  as  may  become  separated  from  his 
on  the  way,  and  then  claim  compensation  for 
such  as  may  be  taken  through  to  the  place  of 
final  separation.  Osborne  v.  C.  N.  Nelson  Lum- 
ber Co.  33  Minn.  285,  22  N.  W.  540. 

A  person  who  has  a  right  to  drive  his  and 
another's  logs  intermingled  may  do  so  and  re- 
cover the  compensation  authorized  by  the  stat- 
ute, although  he  is  obliged  to  reconstruct  a  dam 
to  aid  him  in  accomplishing  the  drive.  Beard 
v.  Clarke,  35  Minn.  324,  29  N.  W.  142. 

A  statute  authorizing  one  with  whose  logs  an- 
other's logs  become  intermixed  to  drive  the 
whole  mass  to  a  convenient  place  of  separation 
and  receive  compensation  from  the  other  owner 
does  not  require  that  notice  shall  be  given  the 
owner  of  an  intention  to  drive  his  logs  with 
those  of  the  driver.  Osborne  v.  C.  N.  Nelson 
Lumber  Co.  33  Minn.  285,  22  N.  W.  540. 

One  who  would  avail  himself  of  a  statute  au- 
thorizing persons  to  drive  the  logs  of  others 
at  the  latter'a  expense  must  actually  drive  such 
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logs.  It  is  not  enough  for  him  merely  to  get 
them  out  of  his  own  way,  without  further  ef- 
fort to  keep  them  afloat  in  the  stream.  Miller 
v.  Chatterton,  46  Minn.  338,  48  N.  W.  1109. 

The  outcome  of  a  log  drive  of  the  inter- 
mingled logs  of  two  owners,  undertaken  by  one 
of  them,  may  not  be  taken  as  the  test  of  the 
driver's  good  faith  or  prudence  In  starting  the 
drive.  Things  must  be  taken  as  they  existed  at 
the  time  the  drive  was  started.  Beard  v.  Clarke, 
33  Minn.  324,  29  N.  W.  142. 

The  right  to  recover  compensation  for  driv- 
ing the  logs  of  another  person  which  have  be- 
come intermingled  with  those  of  the  driver  is 
not  limited  to  cases  where  intermingling  re- 
sults from  the  other's  wrongful  acts,  but  may 
arise  where  the  logs  have  become  intermingled 
by  consent  or  under  a  contract  of  driving,  the 
performance  of  which  has  been  abandoned. 
Walker  v.  Bean,  34  Minn.  427,  26  N.  W.  232. 

So,  after  parties  have,  In  pursuance  of  a  con- 
tract, started  a  common  drive  of  their  logs,  if 
one  of  them  abandons  the  drive  the  other  may 
treat  the  contract  as  terminated,  and,  proceed- 
ing under  Minn.  Gen.  Stat  chap.  32,  i  78, 
drive  the  whole  mass  of  logs  to  a  place  at  which 
they  may  conveniently  be  separated  and  recover 
compensation  under  the  statute  for  his  services. 
Beard  v.  Clarke,  35  Minn.  324,  29  N.  W.  142. 

The  right  to  compensation  for  driving  logs  of 
another  owner  which  have  become  intermingled 
with  those  of  the  driver,  given  by  statute,  can- 
not be  affected  by  a  custom  to  relinquish  such 
right.  Osborne  v.  C.  N.  Nelson  Lumber  Co.  33 
Minn.  285,  22  N.  W.  540. 

The  compensation  allowed  by  Minn.  Gen. 
Stat.  chap.  32.  |  78,  to  one  who  drives  the  logs 
of  another  with  his  because  they  have  become 
intermingled  is  to  be  measured  by  the  value  of 
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purposes.  It  is  true,  the  majority  of  these 
streams,  being  unmeandered,  pass  over  pri- 
vate property,  and  their  beds  are  owned  by 
the  adjacent  landowner.  But  the  lands  are 
naturally  burdened,  if  it  be  a  burden,  by 
the  streams  themselves,  with  their  defined 
banks  and  flowing  water,  and  it  is  not  an 
additional  burden  to  the  landowner  for  the 
timber  product  to  float  along  with  the  al- 
ready running  water,  provided  it  is  so  done 
as  not  to  damage  his  land.  His  rights  in  the 
latter  particular  must,  however,  be  strictly 
and  carefully  guarded.  Under  the  former 
•decisions  of  this  court,  and  for  the  further 
reasons  herein  assigned,  the  court  did  not 
•err  in  holding  that  Wood's  creek  is  a  navi- 
gable stream  for  the  floatage  of  shingle 
Wts.  The  provision  in  the  decree  properly 
followed,  whereby  appellant  is  restrained 
from  interfering  with  the  running  of  re- 
spondent's shingle  bolts  along  said  stream 
where  it  crosses  appellant's  lands. 

It  being  established  that  the  stream  is  a 
navigable  one,  and  that  appellant  shall  not 
interfere  with  respondent's  navigation  of  it, 
we  must  next  inquire  as  to  the  methods  and 
limitations  of  that  navigation.  The  court 
refused  to  grant  appellant  an  injunction 
preventing  respondent  from  continuing  the 
storage  of  the  water  in  Lake  Roesiger  and 
the   periodic  flushing  of  the   stream.    We 


think  this  was  error.  Under  well-estab- 
lished principles  appellant  is  entitled  to  the 
natural  flow  of  the  water  across  his  land. 
Crook  v.  Hewitt,  4  Wash.  749,  31  Pac.  28; 
Rigney  v.  Taooma  Light  <£  Water  Co.  9 
Wash.  576,  26  L.  R.  A.  425,  38  Pac.  147 ; 
New  Whatcom  v.  Fairhaven  Land  Co.  24 
Wash.  493,  54  L.  R.  A.  190,  64  Pac.  735. 
It  is  said  that,  although  language  used  in 
the  above  cases  declares  the  general  princi- 
ple, yet  that  there  was  an  actual  threatened 
diversion  of  a  substantial  portion  of  the 
water  in  each  case,  while  in  the  case  at 
bar  there  is  no  diversion,  but  simply  a  de- 
tention, followed  by  a  restoration  of  all  the 
water  before  it  reaches  appellant's  lands. 
This  detention,  however,  amounts  practically 
to  a  total  detention  for  irregular  periods; 
and  at  times  unknown  to  appellant,  with- 
out warning,  it  is  released  in  such  quanti- 
ties as  to  greatly  increase  the  natural  flow, 
and,  according  to  testimony  in  the  record, 
actually  causes  an  overflow  of  his  lands. 
The  general  principle  governing  the  funda- 
mental rights  of  all  riparian  proprietors  is 
well  stated  as  follows:  "Riparian  proprie- 
tors upon  both  navigable  and  unnavigable 
streams  are  entitled,  in  the  absence  of 
grant,  license,  or  prescription  limiting 
their  rights,  to  have  the  stream  which 
washes  their  lands  flow  as  it  is  wont  by  na- 


the  labor  performed  In  driving  the  logs  of  the 
other  owner,  and  not  by  the  value  or  extent  of 
the  benefit  thereby  conferred  upon  him.     Ibid. 

In  order  to  entitle  the  owner  of  logs,  the 
•driving  of  which  is  Impeded  by  logs  of  another 
owner,  or  where  the  logs  of  the  two  owners 
have  gotten  intermingled,  to  drive  the  whole 
mass  and  recover  compensation  from  the  other 
owner  for  his  services,  under  Minn.  Gen.  Stat 
chap.  32,  S  78,  it  is  not  necessary  that  the 
-stream  should  be  one  fitted  by  nature  for  driv- 
ing logs,  nor  is  his  right  Impaired  by  the  fact 
that  the  stream  has  been  artificially  adapted  to 
log  driving.  Merriman  v.  Bowen,  33  Minn.  455, 
^3  N.  W.  843 ;  Beard  v.  Clarke,  35  Minn.  324, 
29  N.  W.  142. 

One  who  drives  the  logs  of  another  which 
have  gotten  mixed  with  his  without  his  fault 
is  entitled  to  recover  compensation  for  driving 
them,  under  Minn.  Gen.  Stat.  chap.  32,  |  78, 
although  the  other's  logs  are  driven  beyond  the 
point  at  which  he  requests  that  they  be  stopped, 
where,  before  that  point  is  reached,  there  is  no 
-convenient  place  for  separating  them.  Chesley 
v.  DeGraff,  35  Minn.  415,  29  N.  W.  167. 

A  bailee  of  logs  for  driving,  having  a  special 
property  therein,  Is  entitled  to  recover  compen- 
sation under  the  Wisconsin  statute  providing 
that  the  "owner"  of  logs  or  timber  on  any  river, 
which  become  Intermingled  with  the  logs  of 
other  persons  so  that  they  cannot  be  convenient- 
ly separated  for  driving  purposes,  may,  on  the 
refusal  or  neglect  of  such  other  owner  to  make 
the  necessary  provision  or  furnish  the  necessary 
labor  for  driving  them,  drive  all  such  logs  or 
timber,  and  shall  receive  a  reasonable  compen- 
sation for  driving  the  logs  belonging  to  the  own- 
er so  refusing.  Wisconsin  River  Log  Driving 
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Asso.  v.  Comstock  Lumber  Co.  72  Wis.  464,  1 
h.  R.  A.  717,  40  N.  W.  146. 

The  Minnesota  court  does  not  seem  to  be 
quite  certain  as  to  the  purpose  of  such  stat- 
utes and  the  treatment  they  should  receive. 

In  Merriman  v.  Bowen,  33  Minn.  455,  23  N. 
W.  843,  it  held  that  statutes  authorizing  one 
whose  logs  have  gotten  mixed  with  those  of 
another  owner  to  drive  the  whole  mass  to  a 
place  convenient  for  separation,"  are  In  aid  of 
commerce,  and  should  be  liberally  construed  to 
carry  out  their  general  purpose. 

But  in  Miller  v.  Chatterton,  46  Minn.  338,  48 
N.  W.  1109,  it  is  held  that*  statutes  allowing  one 
who,  in  the  driving  of  his  own  logs,  shall  be 
hindered  or  obstructed  by  those  of  another,  or 
whose  logs  shall  become  mixed  with  those,  to 
drive  the  whole  lot  and  recover  compensation 
therefor  from  the  owner  of  the  obstructing  logs, 
are  in  derogation  of  common-law  principles,  and 
should  be  strictly  construed. 

Negligence. 

Where  a  steamer  having  a  scow  in  tow  came 
dowu  a  river  stern  foremost  at  a  time  of  sud- 
den and  unprecedented  high  water,  and,  becom- 
ing unmanageable  on  account  of  imprudent  man- 
agement by  the  captain,  was  injured  by  coming 
in  contact  with  submerged  piles  ordinarily 
above  water  and  of  whose  existence  the  captain 
had  knowledge,  which  had  been  put  in  during 
the  construction  of  a  bridge,  the  bridge  con- 
tractor is  not  guilty  of  negligence  and  liable  in 
damages  for  the  injuries  sustained,  on  account 
of  a  failure  to  designate  the  location  of  the  sub- 
merged piles  by  means  of  a  buoy,  or  to  place 
fenders  thereat.  Hosford  v.  Wakefield,  117 
Fed.  945.  H.  P.  P. 
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ture,  without  material  diminution  or  al- 
teration. Each  proprietor  may,  therefore, 
insist  that  the  stream  shall  flow  to  his  land 
in  the  usual  quantity,  at  its  natural  place 
and  height,  and  that  it  shall  flow  off  his 
land  to  his  neighbor  below  in  its  accustomed 
place  and  at  its  usual  level."  Gould, 
Waters,  3d  ed.  8  204.  That  such  a  deten- 
tion of  water  as  is  shown  in  this  case  is 
prejudicial  to  the  appellant's  rights,  ap- 
pears from  the  following  authority:  "It 
is  an  unreasonable  detention  of  the  water 
to  gather  it  into  reservoirs  for  future  use 
in  a  dry  season,  or  for  the  purpose  of  ob- 
taining a  greater  supply  than  the  stream 
affords  by  its  natural  flow  in  ordinary  stages, 
or  in  order  that,  by  letting  it  off  occasion- 
ally, a  flood  may  be  obtained  for  the  pur- 
pose of  floating  logs."  Cooley,  Torts,  2d  ed. 
p.  694,  *585.  The  maintenance  and  oper- 
ation of  the  dam  prevents  appellant  from 
navigating  the  stream  himself  at  time3 
when  he  may  wish  to  do  so,  thereby  ob- 
structing navigation;  and,  unless  he  con- 
sents to  its  maintenance,  the  dam  is  to  him 
a  nuisance,  which  he  is  entitled  to  have  en- 
joined. Carl  v.  West  Aberdeen  Land  <£ 
Improv.  Co.  13  Wash.  616,  43  Pac.  890; 
Sultan  Water  d  Power  Co.  v.  Weyerhauser 
Timber  Co.  31  Wash.  558,  72  Pac.  114.  We 
therefore  think  appellant  was  entitled  to  an 
injunction  preventing  respondent  from 
maintaining  and  operating  the  dam,  and  re- 
quiring it  to  permit  the  water  to  flow  across 
appellant's  lands  in  its  natural  and  regular 
way,  and  respondent  must  conduct  its  own 
navigation  of  the  stream  over  such  natural 
flow. 

Another  provision  of  the  decree  with  ref- 
erence to  the  methods  attending  respond- 
ent's navigation  also  calls  for  examination. 
It  will  be  remembered  that,  by  its  terms, 
the  decree  prohibits  appellant  from  inter- 
fering with  respondent's  employees  in  the 
way  of  preventing  them  from  going  upon 
the  banks  of  the  stream  upon  appellant's 
lands  for  the  purpose  of  breaking  jams  of 
shingle  bolts,  so  long  as  the  going  upon  the 
banks  does  no  injury  to  appellant  or  his 
lands.  We  think  this  provision  of  the  de- 
cree is  also  erroneous.  We  believe  we  went 
as  far  as  we  should  go  in  the  interest  of 
public  convenience  when  we  held,  in  Wat  kins 
v.  Dorris,  24  Wash.  636,  54  L.  R.  A.  199,  64 
Pac.  840,  that  private  landowners  hold  the 
beds  of  unmeandered  streams  subject  to  the 
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easement  of  driving  timber  products  over 
the  land.  But  we  tried  to  make  it  clear  in 
that  case  that  the  timber  driver  must*  con- 
fine himself  and  his  operations  to  the  high- 
way itself — the  bed  of  the  stream — until 
the  landowner  consents  to  the  use  of  the 
banks,  or  until  the  right  to  their  use  has 
been  acquired  in  a  lawful  way.  If  more 
emphatic  statement  of  that  rule  is  neces- 
sary, we  now  wish  to  be  understood  as  mak- 
ing it  with  all  needed  emphasis.  The  fun- 
damental principle  of  right  in  the  landowner 
to  control  his  own  premises  outside  of  the 
bed  of  the  stream  must  not  be  violated. 
To  leave  parties  under  such  terms  as  this 
decree  provides  would  in  many  instances 
invite  trouble  and  litigation.  Each  one 
would  assume  to  be  his  own  judge  as  to 
whether  any  injury  is  done  to  the  land. 
What  might  appear  to  the  landowner  as 
injury  might  not  so  appear  to  the  timber 
driver,  and  thus  a  controversy  would  at 
once  arise,  probably  requiring  repeated  liti- 
gation to  settle.  The  driver  must  know  from 
the  beginning  that  he  must  in  no  event  go 
upon  the  banks  of  the  stream  in  his  opera- 
tions without  the  owner's  permission;  and 
thus  controversies  about  damages  accruing 
in  that  way  will  be  avoided.  Enough  con- 
troversies will  arise  about  the  manner  of 
operating  in  the  bed  of  the  stream  to  the 
possible  damage  of  the  adjacent  land  with- 
out adding  thereto  those  arising  from  semi- 
legalized  trespass  upon  private  premises, 
which  would  be  the  case  if  it  were  judicially  * 
held  that  one  may  operate  upon  private 
lands  against  the  owner's  consent  and  with- 
out compensation. 

The  court  found  that  respondent's  acts 
have  produced  no  actual  injury  or  damage 
to  appellant  or  his  lands.  Appellant  con- 
tends that  it  was  error  to  so  find.  The 
evidence  conflicts  upon  this  subject,  and  we 
shall  not  disturb  the  finding.  No  judgment 
for  damages  will  therefore  be  directed. 

The  decree  should  be  modified  in  accord- 
ance with  what  has  been  herein  said.  The 
cause  is  remanded,  with  instructions  to  the 
trial  court  to  enter  a  decree  conformable  to 
this  opinion.  The  appellant  shall  recover 
the  costs  of  the  appeal,  and  neither  party 
shall  recover  costs  in  the  lower  court. 

Fullerton,  Ch.  J.,  and  Mount,  Anders* 
and  Dunbar,  JJ.,  concur. 
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UNITED  STATES  OF  AMERICA 

v. 

Chesley  C.  MOSES. 

(60  C.  C.  A  600,  126  Fed.  58.) 

1.  The  limitation  of  the  hours  of  labor 
per  day  by  statute  and  department 
regulations  will  not  entitle  a  laborer  who 
voluntarily  exceeds  that  limit  without  any 
contract  for  extra  compensation  to  recover 
extra  pay  therefor  from  the  government. 

8.  A  laborer  who  contracts  with  the 
government  to  aro  to  a  distant  point  to 
perform  work  under  an  agreement  for  free 
transportation  home  at  the  close  of  his  serv- 
ice is  not,  in  the  absence  of  anything  in  the 
contract  giving  him  that  right,  entitled  to 
pay  for  the  time  consumed  on  the  return 
Journey. 

(November  2,  1903.) 

CROSS- APPEALS  from  a  judgment  of  the 
District  Court  of  the  United  States  for 
the  Northern  Division  of  the  District  of 
Washington  in  an  action  brought  to  recover 
compensation  alleged  to  be  due  plaintiff  un- 
der a  contract  to  perform  service  for  the  gov- 
ernment; defendant  appealing  from  so  much 
of  the  judgment  as  allowed  plaintiff  com- 
pensation for  extra  service;  and  plaintiff 
appealing  from  so  much  as  refused  to  allow 
him  compensation  for  lost  time.  Reversed 
on  defendant's  appeal. 

Statement  by  Morrow,  Circuit  Judsre: 

This  is  an  action  arising  upon  a  contract 
entered  into  between  the  appellant  and  the 
appellee  in  May,  1900,  in  the  city  of  Seattle, 
state  of  Washington,  wherein  the  appellee 
agreed  to  enter  the  employment  of  the  gov- 
ernment of  the  United  States,  under  the 
full  and  complete  direction  of  the  chief  quar- 
termaster, department  of  Alaska,  for  such 
time  as  might  be  required  for  the  comple- 
tion of  the  work  in  contemplation,  and  to  re 
ceive  therefor  the  sum  of  $5  per  working 
day,  and  transportation  to  and  from  the 
point  of  engagement.  The  agreement  is  as 
follows : 

"This  agreement,  made  this  6  day  of  June, 
A.  d.  1900,  between  the  government  of  the 
United  States,  represented  by  Major  Gon- 
zales S.  Bingham  as  chief  quartermaster, 
department  of  Alaska,  as  the  party  of  the 
first  part,  and  Chesley  C.  Moses  of  the  city 
of  Seattle,  county  of  King  and  state  of 
Washington,  as  the  party  of  the  second 
part — 

"Witnesseth,    that    the    said    Chesley    C. 


Note. — As  to  limitation  of  hours  of  labor 
by  statute  or  ordinance,  including  right  to  com- 
pensation for  labor  in  excess  of  limit  of  time, 
see  also  note  to  People  v.  Orange  County  Road 
Constr.  Co.  65  L.  R.  A.  33. 
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Moses,  of  the  city,  county,  and  state  as 
aforesaid,  does  agree  to  enter  the  employ 
ment  of  the  government  of  the  United  States,, 
under  the  full  and  complete  direction  of  the 
said  Gonzales  S.  Bingham,  major  and  chief 
quartermaster,  department  of  Alaska,  as 
party  of  the  first  part,  for  such  time  as  may 
be  required  for  the  completion  of  the  work 
the  party  of  the  second  part  to  receive  as 
compensation  for  such  services  as  may  be 
required  of  him  and  as  hereinafter  stipulat- 
ed, the  sum  of  $5  per  working  day. 

"That  the  said  Gonzales  S.  Bingham,  ma- 
jor and  chief  quartermaster,  department  of 
Alaska,  as  the  party  of  the  first  part,  fur- 
ther agrees  that  the  said  Chesley  C.  Moses 
as  party  of  the  second  part,  shall  be  fur- 
nished   with    the    necessary   transportation 
from  the  point  at  which  he  is  engaged  and 
these  papers  are  executed  to  the  point  at 
which  his  services  are  required,  without  cost 
to  him  as  the  party  of  the  second  part,  and 
when  the  stipulations  of  this  agreement  as 
hereinafter    described    are    faithfully    per 
formed  and  his    term    of    agreement  shall 
have  expired,  or  in  case  he  becomes  physical 
ly  incapacitated  through  no  fault  of  his  own 
the  party  of  the  first  part  further  agrees 
that  the  party  of  the  second  part  shall  be 
furnished  with  return  transportation  from 
his  post  of  duty  to  the  point  at  which  his 
contract  of  agreement  was  executed,  free  of 
expense  to  the  party  of  the  second  part.  The 
party  of  the  second  part  further  agrees  that 
he  will  at  all  times  cheerfully  obey  and  re- 
spect the  rules  that  may  be  made,  and  the 
orders  that  may  be  given,  by  the  said  Gon- 
zales S.  Bingham,  major  and  chief  quarter- 
master, department  of  Alaska,  as  the  party 
of  the  first  part,  or  his  official  representa 
tive,  or  authorized  successor;  that  all  the 
business  of  the  department  of  which  he  may 
have  knowledge  will  be  zealously  guarded  as 
confidential  and  of  strictly  secret  nature; 
that  he  will  at  all  times  and  under  all  cir 
cumstances  guard  the  interests  of  the  gov 
ernment  of  the  United  States  to  the  full  and 
complete  extent  of  his  ability;  that  he  will 
not  absent  himself,  during  his  period  of  en 
gagement,  from  his  post  of  duty,  except  bf. 
permission  of  the  said  Gonzales  S.  Bingham 
major  and  chief  quartermaster,  departmen 
of  Alaska,  or  his  official  representative,  or 
his  lawful  successor,  or  is  prevented  there 
from  by  sickness    or   other    intervention  of 
Providence. 

"It  is  further  agreed  that,  in  considera- 
tion of  the  faithful  performance  of  the 
terms  of  this  agreement,  the  party  of  the  sec- 
ond part  is  granted  the  privilege  of  purchas 
ing  such  of  the  quartermaster's  and  com- 


282 


United  States  Circuit  Court  of  Appeals. 


Nov., 


missary  supplies  of  the  government  of  the 
United  States  for  his  own  actual  needs  at 
the  post  at  which  he  is  assigned  to  duty, 
under  such  limitations  as  may  be  made  by 
the  department  commander,  at  a  cost  net  to 
exceed  an  advance  of  10  per  centum  over  and 
above  the  cost  to  the  United  States  govern- 
ment, to  cover  transportation ;  that  quarters, 
as  soon  as  available,  will  be  furnished  with- 
out expense  to  the  said  Chesley  C.  Moses, 
party  of  the  second  part. 

"In  case  that  the  said  Chesley  C.  Moses* 
party  of  the  second  part,  is  not,  at  the  time 
of  the  execution  of  this  agreement,  on  the 
classified  and  eligible  list  of  the  civil  service 
commission,  it  is  further  agreed  by  the  said 
Gonzales  S.  Bingham,  major,  and  chief 
quartermaster,  department  of  Alaska,  party 
of  the  first  part,  that  the  said  Chesley  C. 
Moses,  party  of  the  second  part,  if  he  be  a 
skilled  laborer,  shall  be  engaged  for  a  tem- 
porary period,  at  the  end  of  which,  if  his 
services  have  been  satisfactory,  he  shall  be 
privileged  to  undergo  an  examination  for  per- 
manent appointment  in  the  classified  civil 
service,  should  such  examination  be  provid- 
ed for  by  the  United  States  civil  service 
commission,  and  authorized  by  proper  au- 
thority. 

"It  is  further  agreed  by  the  party  of  the 
second  part  that  the  violation  of  any  or  all 
of  the  stipulations  of  this  agreement,  by  the 
party  of  the  second  part,  shall  give  the  right 
to  the  said  Gonzales  S.  Bingham,  major,  and 
chief  quartermaster,  department  of  Alaska, 
party  of  the  first  part,  to  withhold  all  or 
any  part  of  the  pay  or  any  other  emolu- 
ments to  which  the  said  Chesley  C.  Moses, 
party  of  the  second  part,  may  be  entitled." 

It  appears  that  the  appellee  proceeded 
from  Seattle  to  Ft.  Davis,  Alaska,  in  pursu- 
ance of  said  agreement,  and  on  or  about  the 
1st  day  of  July,  1900,  commenced  work  as  a 
carpenter  upon  certain  buildings  under  con- 
struction for  the  quartermaster's  depart- 
ment at  that  place,  continuing  at  such  work 
until  July  1,  1901;  that  he  worked  ten 
hours  a  day  during  the  months  of  July,  Au- 
gust, September,  and  October,  except  a  few 
Sundays,  when  he  worked  but  eight  hours; 
that  from  November  1st  to  21st  he  worked 
eight  and  one-half  hours  per  day,  and  the 
remainder  of  the  time  but  eight  hours  a  day 
— making  a  total  of  311  working  days  and 
nine  Sundays.  The  appellee  claims  that 
eight  hours  constitutes  a  "working  day," 
under  act  Cong.  August  1,  1892,  chap.  352, 
§  1,  27  Stat,  at  L.  340,  U.  S.  Comp.  Stat. 
1901,  p.  2521,  and  art.  62,  H  812,  of  the 
United  States  Army  regulations,  and  asks 
that  he  be  paid  "time  and  a  half"  for  all 
time  worked  in  excess  of  eight  hours  on  week 
days,  and  "double  time"  for  Sundays  and 
holidays,  according  to  the  custom  prevailing 
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at  Ft.  Davis  during  the  period  in  question, 
and  in  the  quartermaster's  department  of 
the  United  States.  He  also  asks  for  pay- 
ment of  $5  per  day  for  thirteen  days  after 
the  completion  of  the  work,  during  which  the 
appellee  was  waiting  for  government  trans- 
portation, and  for  $5  a  day  for  eleven  days 
occupied  in  making  the  return  voyage  to 
Seattle. 

The  appellant  claims  that  the  appellee  is 
estopped  from  now  urging  a  claim  for  com- 
pensation for  extra  services,  by  reason  of  the 
acceptance  by  him,  without  protest,  of  com- 
pensation at  the  rate  of  $5  per  day  for  each 
day  worked,  regardless  of  the  number  of 
hours,  and  receipting  for  the  same,  acquit- 
ting and  discharging  the  government  of  all 
liability  to  him;  also  that  the  necessity  for 
completing  the  buildings  before  winter,  in 
order  that  the  soldiers  might  be  sheltered, 
constituted  an  emergency,  which  is  excepted 
by  the  Army  regulations  from  the  eight- 
hour  law. 

The  court  below  found  as  facts :  "That  by 
the  terms  of  said  contract  said  petitioner 
was  to  perform  said  services  until  the  com- 
pletion of  said  works,  or  until  discharged 
with  the  consent  of  said  quartermaster ;  that 
said  petitioner  was  to  receive  the  sum  of  $5 
per  each  working  day;  that  said  contract 
was  silent  as  to  the  number  of  hours  which 
under  said  agreement  should  constitute  a 
working  day;  that  the  rules  and  regulations 
of  the  Army  at  that  time  in  force  provided 
and  provide  that  eight  hours  should  consti- 
tute a  day's  work  in  the  quartermaster's  de- 
partment, except  in  cases  of  omergency; 
that  no  emergency  is  shown  to  have  existed 
at  any  time  during  the  existence  of  said  con- 
tract, or  during  the  time  said  petitioner  per- 
formed services;  that  said  petitioner,  pursu- 
ant to  said  contract,  went  to  said  Fort  Davis, 
Nome,  Alaska,  and  rendered  and  performed 
services  as  such  carpenter  until  he  was  dis- 
charged with  the  consent  of  said  quarter- 
master, and  in  every  way  fullj  performed 
his  part  of  said  contract;  that  at  the  time 
said  petitioner  ceased  to  perform  said  serv- 
ices he  received  compensation  therefor  from 
said  quartermaster  at  the  rate  of  $5  per  day 
or  each  and  every  day  he  labored,  without 
regard  for,  or  consideration  had,  of  the  num- 
ber of  hours  each  day  during  which  said  peti- 
tioner labored;  that  said  petitioner  occupied 
two  hundred  and  twenty-one  and  one-half 
hours  in  the  performance  of  services  as 
aforesaid  over  and  in  excess  of  the  whole 
number  of  hours  occupied  at  the  rate  of 
eight  hours  per  day,  and  that  in  addition  to 
the  time  occupied  by  said  petitioner  in  the 
performance  of  services  at  the  rate  of  eight 
hours  per  day  he  occupied  the  full  aggre- 
gate number  of  two  hundred  and  twenty-one 
and  one-half  hours  in  the  rendition  of  serv- 
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ices  as  aforesaid,  for  which  he  has  never 
received  any  compensation;  that  said  num- 
ber of  two  hundred  and  twenty-one  and  one- 
half  hours  amount  to  twenty-seven  and  six- 
ty-eight one-hundredths  days,  which,  at  the 
rate  of  eight  hours  per  day;  that  at  the 
rate  of  $5  per  day,  being  the  contract  price, 
said  petitioner  was  and  is  entitled  to  fur- 
ther compensation  from  said  defendant  in 
the  sum  of  one  hundred  and  thirty-eight 
dollars  and  forty  cents  ($138.40)  ;  that  said 
sum  is  due  said  petitioner,  and  remains  un- 
paid." 

From  the  foregoing  facts  the  court  con- 
cluded, as  matter  of  law,  that  at  the  time 
said  petitioner  had  fully  performed  his  said 
agreement  he  "received  compensation  from 
said  defendant  for  his  said  services  at  the 
rate  of  $5  per  day  for  each  and  every  day 
which  petitioner  performed  such  services, 
without  regard  for  or  any  consideration  had 
of  the  number  of  hours  which  petitioner 
worked  each  day;  that  as  a  matter  of  law 
said  contract  should  be  construed  to  mean 
that  said  petitioner  undertook  to  perform 
said  services  at  the  rate  of  $5  per  any  con- 
sisting of  eight  hours;  that  under  the  rules 
of  the  Department  of  War  in  force  at  that 
time  said  petitioner  was  and  is  entitled  to 
compensation  at  the  rate  of  $5  per  day  con- 
sisting of  eight  hours  per  day,  and  would  be 
entitled  to  extra  compensation  at  the  rate  of 
$5  per  day  for  all  tima  occupied  by  peti- 
tioner in  the  rendition  and  performance  of 
said  services  over  and  in  excess  of  eight 
hours  per  day;  that  said  petitioner  did  ac- 
tually perform  services  as  aforesaid  over 
and  in  excess  of  eight  hours  per  day, 
amounting  to  twenty-seven  and  sixty-eight 
one-hundredths  days,  which,  at  the  rate  of 
$5  per  day,  amounts  to  the  sum  of  $138.40 ; 
that  said  petitioner  is  not  entitled  to  time 
and  a  half  nor  to  double  time,  as  prayed  for 
in  his  petition  herein,  nor  to  any  part  there- 
of, nor  is  he  entitled  to  any  wages  for  the 
time  occupied  by  him  in  making  his  return 
voyage  to  Seattle,  nor  to  any  other  sum 
claimed  by  him  in  his  said  petition,  except 
only  compensation  at  the  rate  of  $5  per  day 
for  said  overtime  of  twenty-seven  and  sixty- 
eight  one-hundredths  days,  as  above  herein 
Bet  forth. 

The  judgment  of  the  court  was  that  the 
appellee  do  have  and  recover  from  the  Unit- 
ed States  the  full  sum  of  $138.40.  From 
this  judgment  and  decree  both  parties  have 
appealed. 

Argued  before  Gilbert,  Ross,  and  Morrow, 
Circuit  Judges. 

Messrs.  Marshall  B.  Woodworth  and 

Jesse  A.  Frye,  for  the  United  States,  ap- 
pellant: 

The  statute  does  not  provide  that  the  em- 
ployer and  the  laborer  may  not  agree  with 
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each  other  as  to  what  time  shall  constitute  a 
day's  work. 

United  States  v.  Martin,  94  U.  S.  400, 
24  L.  ed.  128;  Timmonds  v.  United  States, 
28  C.  C.  A.  570,  56  U.  S.  App.  262, 
84  Fed.  933;  Coleman  v.  United  States,  81 
Fed.  824;  Gordon  v.  United  States,  31  Ct 
CI.  254;  Grisell  v.  Noel  Bros.  Flour,  Feed 
Co.  9  Ind.  App.  251,  36  N.  E.  452;  McCarthy 
v.  New  York,  96  N.  Y.  1,  48  Am.  Rep.  601 ; 
Schurr  v.  Savigny,  85  Mich.  144,  48  N.  W 
547;  Luske  v.  Hotchkiss,  37  Conn.  219,  9 
Am.  Rep.  314;  Brooks  v.  Cotton,  48  N.  H. 
50,  2  Am.  Rep.  172. 

The  services  rendered  by  appellee  were 
performed  by  him  at  a  time  when  an  emer- 
gency existed,  and  they  are  therefore  within 
the  exception  provided  for  by  the  Army 
regulations. 

Appellee,  having,  at  the  conclusion  of  his 
employment  with  the  appellant,  receipted  in 
full  and  discharged  the  appellant  from  any 
further  liability  toward  him  for  the  services 
he  had  rendered  during  such  employment, 
cannot  now  be  heard  to  make  a  further  de- 
mand for  services  rendered  during  the  time 
of  his  employment. 

United  States  v.  Martin,  94  U.  S.  400,  24 
L.  ed.  128;  United  States  v.  Justice,  1 
Wall.  535,  20  L.  ed.  753;  United  States  v. 
Child,  12  Wall.  232,  20  L.  ed.  360;  Coleman 
v.  United  States,  81  Fed.  824;  Grisell  v 
Noel  Bros.  Flour,  Feed  Co.  9  Ind.  App.  251 
36  N.  E.  452. 

Mr.  Edward  J.  Banning:  also  for  th 
United  States,  appellant. 

Mr.  Lyman  E.  Knapp,  with  Mr.  Her 
bert  E.  Snook,  for  plaintiff,  appellant: 

The  government,  in  its  business  trans- 
actions, is  bound  to  deal  fairly;  and  where 
the  facts  of  a  transaction  to  which  the  gov 
ernment  is  a  party  would  raise  an  implied 
obligation  in  a  similar  transaction  between 
private  individuals,  the  government  is  obli- 
gated the  same  as  an  individual. 

Clark  v.  United  States,  6  Wall.  543,  18  L 
ed.  916;  United  States  v.  Smith,  94  U.  S. 
214,  24  L.  ed.  115;  United  States  v.  Muel- 
ler, 113  U.  S.  153,  28  L.  ed.  946.  5  Sup.  Ct 
Rep.  380. 

There  is  a  right  to  recover  as  upon  at 
implied  contract  for  services  rendered  in  ex 
cess  of  the  statutory  number  of  hours  per 
day,  though  that  case  goes  beyond  what  we 
contend  for  here. 

Bachelder  v.  Bickford,  62  Me.  526; 
O'Boyle  v.  Detroit,  131  Mich.  15,  90  N.  W 
669;  Re  Right  of  Employees,  6  Det.  L.  N 
No.  25 ;  McNulty  v.  New  York,  60  App.  Div 
250,  70  N.  Y.  Supp.  133;  Holden  v.  Hardy 
169  U.  S.  366,  42  L.  ed.  780,  18  Sup.  Ct. 
Rep.  383. 

It  was  not  necessary  to  make  any  demand 
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before  commencing  suit.    The  suit  is  a  suf- 
ficient demand. 

Hartford  L.  Ins.  Co.  v.  Bryan,  25  Ind. 
App.  406,  68  N.  E.  262. 

Morrow,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

Act  Cong.  August  1,  1802,  chap.  352,  §  1, 
27  Stat,  at  L.  340,  2  U.  S.  Rev.  Stat.  Supp. 
p.  62,  U.  S.  Comp.  Stat.  1901.  p.  2521,  re- 
lating to  the  limitation  of  the  hours  of  daily 
service  of  laborers  and  mechanics  employed 
upon  the  public  works  of  the  United  States, 
provides:  "That  the  service  and  employ- 
ment of  all  laborers  and  mechanics  who  are 
now  or  may  hereafter  be  employed  by  the 
government  of  the  United  States,  by  the  Dis- 
trict of  Columbia,  or  by  any  contractor  or 
subcontractor  upon  any  of  the  public  works 
of  the  United  States  or  of  the  said  District 
of  Columbia,  is  hereby  limited  and  restrict- 
ed to  eight  hours  in  any  one  calendar  day, 
and  it  shall  be  unlawful  for  any  officer  of 
the  United  States  government  or  of  the  Dis- 
trict of  Columbia  or  any  such  contractor  or 
subcontractor  whose  duty  it  shall  be  to  em- 
ploy, direct,  or  control  the  services  of  such 
laborers  or  mechanics,  to  require  or  permit 
any  such  laborer  or  mechanic  to  work  more 
than  eight  hours  in  any  calendar  day,  ex- 
cept in  case  of  .extraordinary  emergency." 

By  S  161  of  the  Revised  Statutes  (U.  S. 
Comp.  Stat.  1001,  p.  80),  the  head  of  each 
department  is  authorized  "to  prescribe  regu- 
lations not  inconsistent  with  law  for  the  gov- 
ernment of  his  department,  the  conduct  of 
its  officers  and  clerks,  the  distribution  and 
performance  of  its  business,  and  the  custody, 
use,  and  preservation  of  the  records,  papers, 
and  property  appertaining  to  it." 

The  contract  under  consideration  was  for 
work  performed  under  the  control  and  di- 
rection of  the  War  Department,  and  was 
therefore  subject  to  the  regulations  of  that 
department.  The  United  States  Army  Reg- 
ulations, Series  1001,  art.  62,  V  812,  pro- 
vides as  follows:  "Eight  hours  constitute 
a  day's  work  for  all  mechanics,  and  laborers 
employed  by  or  on  behalf  of  the  United 
States,  except  in  cases  of  emergency.  This 
rule  does  not  extend  to  engineers,  firemen, 
seamen,  watchmen,  teamsters,  and  others 
the  nature  of  whose  employment  is  peculiar 
and  whose  service  may  be  necessary  at  any 
time  or  occasionally  at  all  hours  of  the  day." 

Whether  the  statute  is  limited  in  its  oper- 
ation to  the  United  States  and  the  District 
of  Columbia,  or  whether  it  extends  to  the 
territories,  need  not  be  determined  in  this 
case.  It  may  be  assumed  that  it  extends  to 
the  territories,  and  the  right  of  the  appellee 
to  maintain  his  claim  may  be  considered  un- 
der either  the  statute  or  the  regulations,  and 
the  result  will  be  the  same  upon  the  ques- 
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tion  presented  on  this  appeal.  There  can  be 
no  doubt  that  it  is  the  duty  of  the  officer* 
of  the  government  in  control  of  the  construc- 
tion of  buildings  for  the  use  of  the  War  De- 
partment to  observe  the  requirements  of  the 
statute  and  the  regulations  of  that  depart- 
ment relating  to  such  work;  but  it  does  not 
follow  that  a  laborer  or  a  mechanic  employed 
by  the  government  on  any  of  the  public 
works  of  the  United  States,  performing  more 
than  eight  hours  of  service  in  a  calendar 
day,  is  entitled  to  be  paid  for  such  extra 
service  in  the  absence  of  an  agreement  to 
that  effect.  Prior  to  the  passage  of  the  act 
of  August  1,  1802,  Congress  had  provided 
an  eight-hour  law  by  the  act  of  June  25, 
1868  (chap.  72,  15  Stat  at  L.  77,  Rev.  Stat. 
3738,  U.  S.  Comp.  Stnt.  1001,  p.  2507). 
That  statute  provides  that  "eight  hours  shall 
constitute  a  day's  work  for  all  laborers, 
workmen,  and  mechanics  who  may  be  em- 
ployed by  or  on  behalf  of  the  government  of 
the  United  States." 

In  United  States  v.  Martin,  04  U.  S.  400, 
404,  24  L.  ed.  128,  120,  the  Supreme  Court 
had  this  statute  before  it  upon  a  claim  made 
by  an  employee  at  the  steam  heating  and 
gas  works  of  the  naval  academy  at  Annap- 
olis for  services  rendered  by  him  on  calendar 
days  in  excess  of  eight  hours  each  day.  The 
court,  referring  to  the  statute,  said:  "This 
was  a  direction  by  Congress  to  the  officers 
and  agents  of  the  United  States,  establish- 
ing the  principle  to  be  observed  in  the  labor 
of  those  engaged  in  its  service.  It  prescribed 
the  length  of  time  which  should  amount 
to  a  day's  work,  when  no  special  agreement 
was  made  upon  the  subject.  .  .  .  The 
statute  does  not  provide  that  the  employer 
and  the  laborer  may  not  agree  with  each 
other  as  to  what  time  shall  constitute  a 
day's  work.  .  .  .  The  government  of- 
ficer is  not  prohibited  from  knowing  these 
facts,  nor  from  agreeing,  when  it  is  proper, 
that  a  less  number  of  hours  than  eight  shall 
be  accepted  as  a  day's  work.  Nor  does  the 
statute  intend  that,  where  out-of-door  labor 
in  the  long  days  of  summer  may  be  offered 
for  twelve  hours  at  an  uniform  price,  the  of- 
ficer may  not  so  contract  with  a  consenting 
laborer;  We  regard  the  statute  chiefly  as 
in  the  nature  of  a  direction  from  a  principal 
to  his  agent  that  eight  hours  is  deemed  to 
be  a  proper  length  of  time  for  a  day's  labor, 
and  that  his  contracts  shall  be  based  upon 
that  theory.  It  is  a  matter  between  the 
principal  and  his  agent,  in  which  a  third 
party  has  no  interest.  The  proclamation  of 
the  President  and  the  act  of  May  18,  1872, 
chap.  172,  §  2,  17  Stat,  at  L.  134,  U.  S. 
Comp.  Stat.  1001,  p.  2467,  are  in  harmony 
with  this  view  of  the  statute.  ...  In 
the  case  before  us  the  claimant  continued  his 
work  after  understanding  that  eight  hours 
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would  not  be  accepted  as  a  day's  labor,  but 
that  he  must  work  twelve  hours,  as  he  had 
done  before.  He  received  his  pay  of  $2.50 
a  day  for  the  work  of  twelve  hours  a  day,  as 
a  calendar  day's  work  during  the  period  in 
question,  without  protest  or  objection.  .  .  . 
The  claimant's  contract  was  a  voluntary  and 
a  reasonable  one,  by  which  he  must  now  be 
bound." 

The  case  of  Timmonds  v.  United  States, 
28  C.  C.  A.  570,  56  U.  S.  App.  262,  84  Fed. 
933,  involved  the  claim  of  an  employee  of 
the  quartermaster's  department  for  compen- 
sation for  labor  performed  in  excess  of  eight 
hours  per  day.  The  employment  was  at  a 
specified  salary  per  month,  and  the.  claim 
was  made  under  the  provisions  of  §  3738  of 
the  Revised  Statutes  (U.  S.  Comp.  Stat. 
1901,  p.  2507).  In  all  other  respects  the 
case  was  similar  to  the  case  at  bar.  The 
circuit  court  of  appeals  said  in  that  case: 
"It  is  urged  that  under  this  provision  any 
laborer,  workman,  or  mechanic  who  labors 
in  the  service  of  the  United  States  more  than 
eight  hours  a  day  may  recover  as  upon  a 
quantum  meruit  for  the  value  of  the  extra 
time  so  given  to  the  service,  irrespective  of 
the  contract  of  employment.  This  statutory 
provision  has  passed  under  the  scrutiny  of 
the  Supreme  Court  in  United  States  v.  Mar- 
tin, 94  U.  S.  400,  24  L.  ed.  128.  It  was 
there  ruled  that  the  provision  in  question 
is  in  the  nature  of  a  direction  by  the  govern- 
ment to  its  agents,  and  is  not  a  contract  be- 
tween the  government  and  its  servants;  that 
it  does  not  specify  what  sum  shall  be  paid 
for  the  labor  of  eight  hours,  nor  that  the 
price  shall  be  larger  when  the  hours  are 
more,  or  smaller,  when  the  hours  are  less; 
and  that,  being  in  the  nature  of  a  direction 
from  the  government  to  its  agents,  it  does 
not  constitute  a  contract  to  pay  its  servants 
for  the  excess  of  time  employed.  In  the  case 
before  us  we  take  it  the  allegation  that  the 
petitioner  was  compelled  to  work  for  twelve 
hours  a  day  was  not  intended  to  mean  invol- 
untary or  compulsory  service  beyond  the 
eight  hours  a  day,  but  that  the  work  he  un- 
dertook required  that  period  of  service  at  a 
stipulated  monthly  compensation.  He  was 
under  no  compulsion.  He  could  have  aban- 
doned his  service  if  it  proved  distaseful  or 
onerous.  Continuing,  however,  in  a  service 
which  required  twelve  hours  of  time  each 
day  at  a  stated  compensation  per  month,  he 
Is  not  entitled  to  recover  as  upon  an  implied 
contract  for  the  service  in  excess  of  eight 
hours  a  day.  The  act,  being  construed  to  be 
merely  a  direction  to  the  employing  officer 
of  the  government,  does  not  furnish  grounds 
of  recovery  for  the  supposed  excessive  serv- 
ice nor  confer  any  right  upon  or  interest  in 
the  servant.  It  is  otherwise  with  respect  to 
letter  carriers,  because  the  act  with  respect 
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to  them  expressly  provides  that  they  shall  be 
paid  for  the  extra  time  in  proportion  to  the 
salary  fixed  by  law  {United  States  v.  Post, 
148  U.  S.  124,  37  L.  ed.  392,  13  Sup.  Ct. 
Rep.  567),  a  provision  wanting  in  the  act 
under  consideration." 

In  1886  the  Secretary  of  War  had  before 
him  claims  arising  in  his  department  for 
compensation  for  hours  of  work  in  a  calen- 
dar day  in  excess  of  the  eight  hours  desig- 
nated in  the  statute.  The  Secretary  re- 
ferred the  questions  involved  in  these  claims 
to  Attorney  General  Garland,  and  requested 
his  opinion  as  to  whether  employees  re- 
quired to  work  more  than  eight  hours  per 
day  were  entitled  to  such  extra  compensa- 
tion. The  opinion  of  the  Attorney  General 
is  reported  in  18  Ops.  Atty.  Gen.  389.  In 
this  opinion  the  Attorney  General  refers  to 
the  fact  that  the  statute  (Rev.  Stat.  §  3738 
U.  S.  Comp.  Stat.  1901,  p.  2507)  has  been 
frequently  before  the  department,  and  has 
received  careful  consideration,  and  almost 
every  question  upon  which  even  a  fanci- 
ful or  conjectural  doubt  could  be  raised 
in  the  interpretation  of  the  statute  had  been 
brought  to  the  attention  of  his  predecessors 
and  answers  to  the  applications  for  opinions 
had  been  singularly  full  and  explicit.  He 
also  calls  attention  to  the  fact  that  these 
questions  have  been  submitted  to  the  court 
of  claims  and  the  Supreme  Court  of  the 
United  States,  and  refers  to  these  decisions 
as  well  as  those  of  his  own  department.  He 
says  that  from  these  opinions  may  be  de 
duced  certain  propositions  which  he  thinks 
will  meet  any  case  that  may  have  been  pre- 
sented or  that  may  thereafter  be  presented 
Among  these  propositions  the  Attorney  Gen* 
eral  states  the  following,  applicable  to  this 
case: 

"That  the  act  of  1868,  act  June  25,  1866, 
chap.  72,  15  Stat,  at  L.  77  (Rev.  Stat.  5 
3738,  U.  S.  Comp.  Stat.  1901,  p.  2507),  pre- 
scribes the  length  of  time  which  shall  consti- 
tute a  day's  work ;  but  it  does  not  establish 
any  rule  by  which  the  compensation  for  a 
day's  work  shall  be  determined,  this  being 
left  to  be  fixed  in  the  ordinary  or  customary 
manner,  where  the  law  does  not  otherwise 
provide. 

"That  it  does  not  contemplate  a  reduc- 
tion of  wages  simply  because  of  the  reduc- 
tion thereby  made  in  the  length  of  the  day's 
work ;  but,  on  the  other  hand,  it  does  not  re- 
quire that  the  same  wages  shall  be  paid 
therefor  as  are  received  by  those  who,  in 
similar  private  employments,  work  a  great- 
er length  of  time  per  day.  This  matter  of 
wages  is  to  be  dealt  with  as  pointed  out  in 
the  preceding  paragraph,  having  due  regard 
to  the  public  interests. 

"That  it  does  not  forbid  the  making  of 
contracts  for  labor  fixing  a  different  length 
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of  time  for  the  day's  work  than  that  pre- 
scribed in  the  law.    .    .    . 

"All  persons  who  are  employed  and  paid 
by  the  day  are  included  within  the  act,  even 
though  they  do  not  fall  within  the  strict 
language  of  'laborers,  workmen,  and  mechan- 
ics.' " 

The  Attorney  General  then  proceeds  to  ap- 
ply these  propositions  of  law  to  the  facts  in 
the  case  under  consideration,  and  with  re- 
spect to  certain  carpenters  employed  at  Ft. 
Spokane  he  says:  "Under  date  of  January 
23,  1886,  Mr.  George  G.  Orr  complains  to 
the  President  that  carpenters  at  Ft.  Spo- 
kane were  compelled  from  September,  1882, 
until  July,  1884,  to  work  more  than  eight 
hours  per  day,  and  asks  that  they  be  paid 
as  for  extra  time  for  labor  done  beyond  those 
hours.  ...  If  the  carpenters  at  Spo- 
kane understood  that  they  were  to  work  nine 
or  ten  hours  per  day  or  to  be  discharged, 
and  continued  in  employment  with  that  un- 
derstanding, they  must  be  held  to  the  condi- 
tions of  a  contract  both  voluntary  and  rea- 
sonable, and  they  cannot  now  recover  as  for 
overtime.  Mr.  Connolly  writes  that  Major 
King  for  three  years  violated  the  provisions 
of  this  statute  in  work  upon  the  Tennessee 
river.  But  the  record  transmitted  to  me 
shows  that  the  stone  cutters  and  stone  ma- 
sons accepted  the  employment  with  a  full 
knowledge  of  the  time  of  labor  required  and 
the  compensation.  It  is  altogether  a  mis- 
take that  by  some  reservation  in  mind  the 
employee  can  have  a  claim  against  the  gov- 
ernment for  compensation  for  hours  beyond 
the  eight  hours  designated  in  the  statute,  he 
having  accepted  the  employment  with  the 
understanding  he  is  to  labor  the  length  of 
time  required." 

In  McCarthy  v.  New  York,  96  N.  Y.  1,  48 
Am.  Rep.  601,  the  plaintiff  was  employed  by 
the  superintendent  of  the  department  of 
docks  as  a  scowman  at  $2.50  per  day  for  his 
services.  He  continued  in  such  employ- 
ment from  June  27,  1874,  to  March  4,  1876. 
The  plaintiff  testified  that  during  the  whole 
period  of  his  employment  he  worked  ten 
hours  per  day,  and  his  action  was  to  recover 
for  two  hours  extra  work  rendered  upon  each 
day.  The  statute  under  which  this  claim 
was  made  reads  as  follows:  "On  and  after 
the  passage  of  this  act,  eight  hours  shall 
constitute  a  legal  day's  work  for  all  classes 
of  mechanics,  workingmen,  and  laborers,  ex- 
cepting those  engaged  in  farm  and  domes- 
tic labor;  but  overwork  for  an  extra  com- 
pensation by  agreement  between  employer 
and  employee  is  hereby  permitted."  Laws 
1870,  chap.  385,  §  1,  p.  910. 

In  this  statute  work  in  excess  of  eight 
hours  in  each  calendar  day  was  distinctly 
recognized  as  entitled  to  extra  compensa- 
tion, provided  it  was  by  agreement  between 
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employer  and  employee.  No  such  agreement 
appeared  in  the  case,  but  it  was  contended 
on  behalf  of  the  plaintiff  that  it  was  intend- 
ed that  overwork  was  to  be  regulated  as  to 
pay,  in  the  absence  of  an  express  contract, 
by  its  reasonable  value.  The  court  found 
the  purpose  of  the  act  to  be  to  place  the  con- 
trol of  hours  of  labor  within  the  discretion 
of  the  employee,  giving  him  the  privilege,  at 
his  option,  to  refuse  to  work  beyond  the 
eight  hours,  or  to  secure  extra  compensation 
for  extra  work  by  stipulation  in  the  con- 
tract of  employment.  The  court  says:  "It 
was  one  of  the  avowed  objects  of  the  act  in 
question,  by  establishing  a  limitation  upon 
the  hours  of  labor,  and  referring  the  control 
of  their  time,  beyond  those  hours,  to  the 
persons  employed,  to  confer  a  benefit  upon 
the  classes  protected,  and  afford  them  in  the 
employment  of  their  leisure  time  an  oppor- 
tunity for  physical  and  intellectual  improve- 
ment which  they  had  not  previously  enjoyed ; 
but  it  did  not  make  labor  beyond  the  statu- 
tory time,  if  performed  with  their  consent, 
illegal,  or  require  compensation  to  be  made 
therefor  unless  it  was  provided  for  in  the 
contract  of  employment.  It  was  no  part  of 
the  design  of  the  act,  and,  indeed,  it  would 
be  contrary  to  its  avowed  object  and  intent, 
to  so  construe  it  as  to  authorize  two  statu- 
tory days'  labor  to  be  crowded  into  one  calen- 
dar day,  or  to  give  the  price  of  two  for  one 
calendar  day's  labor,  as  that  would  operate 
to  the  manifest  social  detriment  of  the 
classes  intended  to  be  benefited.  Any  con- 
struction which  should  hold  out  to  the  la- 
borer extraordinary  inducements  to  prolong 
his  hours  of  labor,  and  to  shorten  those  of 
rest  and  recreation,  would  directly  conflict 
with  the  spirit  and  meaning  of  this  legisla- 
tion and  the  benefits  intended  to  be  fur- 
nished by  it.  Its  plain  and  obvious  intent 
was  to  place  the  control  of  the  hours  of  la- 
bor within  the  discretion  of  the  employee, 
and  give  him  the  privilege,  at  his  option,  of 
declining  to  work  beyond  the  time  fixed  by 
the  statute,  or,  if  he  did  so  work,  to  author- 
ize him  to  secure  extra  compensation  for 
extra  work  by  stipulating  for  it  in  the  con- 
tract of  employment.  In  the  absence  of 
any  special  provision  in  such  a  contract,  as 
to  the  number  of  hours  constituting  a  day's 
labor,  the  act  would  be  held  to  apply  and  fix 
them  at  eight  hours.  Under  a  contrac 
which  does  not  specify  the  hours  of  labor 
the  employee  named  therein  is  lawfully  en- 
titled to  refuse  to  labor  beyond  the  statutory 
time  in  any  calendar  day  of  his  employ- 
ment ;  but  he  may  lawfully  contract  to  labor 
beyond  that  period,  and  stipulate  for  extra 
compensation  for  the  labor  rendered  in  ex- 
cess of  that  time.  The  language  of  the  act 
does  not  authorize  any  inference  that  it  was 
intended  to  confer    the   right  upon  persons 
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employed  to  charge  for  more  than  one  day's 
labor  for  the  services  rendered  in  any  calen- 
dar day,  but,  on  the  contrary,  such  an  infer- 
ence is  plainly  repelled  by  the  express  pro- 
vision authorizing  extra  compensation  for 
overwork  when  the  agreement  provides  for 
it." 

In  Orisell  v.  Noel  Bros.  Flour,  Feed  Co.  9 
IncL  App.  251,  36  K.  E.  452,  the  appellate 
court  of  Indiana  had  before  it  a  claim  upon 
an  implied  contract  for  extra  compensation 
for  work  in  excess  of  eight  hours  in  each 
calendar  day,  under  a  statute  similar  to  that 
of  New  York.  The  court  disposes  of  the 
claim  in  the  following  language:  "The 
statute  itself  permits  the  parties  to  contract 
for  extra  time  and  compensation,  and  this, 
we  apprehend,  they  would  have  the  right  to 
do  without  [this  provision  in]  the  statute. 
If  parties  may  agree  that  for  a  day  of  eight 
hours  the  employee  shall  receive  a  stipulated 
sum,  they  also  have  the  right  to  agree 
that  for  a  day  of  more  than  eight  hours  he 
shall  receive  a  definite  sum.  The  parties  to 
this  action  certainly  had  the  right  to  stipu- 
late that  for  a  day  of  eight  hours  the  ap- 
pellant should  receive  $1,  and  for  a  day  of 
eleven  hours  $1.25,  the  25  cents  being  the 
compensation  for  overwork.  The  fact  that 
the  subject  of  extra  compensation  was  not 
mentioned  would  not  in  the  least  impair  the 
validity  of  a  contract  for  $1.25  for  every  day 
of  eleven  hours'  work.  If  the  parties  could 
make  an  express  contract  of  that  tenor,  the 
law  will  uphold  an  implied  agreement  to  the 
same  effect.  The  appellant  must  recover,  if 
at  all,  either  upon  an  express  contract  or  on 
an  implied  one.  If  one  person  employs  an- 
other to  perform  a  single  day's  labor  for 
him  at  $1.25,  and  at  the  end  of  that  day  the 
employer  pays  the  laborer  $1.25,  and  the  lat- 
ter accepts  it  in  payment  of  the  day's  work, 
he  cannot  afterwards  recover  an  additional 
sum,  albeit  he  may  have  worked  nine,  or  ten, 
or  eleven  hours  instead  of  eight  hours,  and 
notwithstanding  the  law  under  examination 
makes  eight  hours  a  legal  day's  work.  The 
acts  and  conduct  of  the  parties  in  the  case 
supposed  are  such  as  to  raise  a  conclusive 
presumption  that  the  amount  received  by  the 
employee  was  accepted  in  full  payment  of 
what  was  due  him.  The  same  rule  applies 
when  the  work  is  done  by  the  week,  or 
month,  or  year.  There  can  be  no  doubt  but 
that  in  the  present  case  the  appellee  paid, 
and  the  appellant  accepted,  at  the  end  of 
each  week,'  the  sum  of  $7.50  in  full  pay- 
ment of  the  work  done  by  him  during  the 
previous  week.  The  appellant  testified,  in 
effect,  that  he  knew,  when  he  entered  upon 
appellee's  employment,  the  nature  and  the 
amount  of  the  work  that  was  required  of 
him,  as  well  as  the  compensation  he  was  to 
receive  therefor.  If,  however,  at  the  end  of 
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the  first  day,  or  the  first  week,  he  found  that 
the  number  of  hours  he  was  to  work  per  day 
was  greater  than  he  expected,  or  that  the 
compensation  he  was  to  receive  for  a  day's 
work  was  not  for  eight,  but  for  ten  or  elev- 
en, hours  of  such  work,  and  he  was  not 
satisfied  with  such  arrangement,  he  should 
have  demanded  more  pay,  or  insisted  on  a 
smaller  number  of  hours  of  work  per  day, 
and  he  should  have  exacted  an  agreement  to 
that  effect  from  his  employer.    If  the  lat- 
ter refused  to  accede  to  this,  the  appellant 
had  his  option  to  quit  the  employment  or  to 
continue  at  the  same  rates.    By  continuing 
in  the  employer's  service  under  the  terms  of 
the   employment,   he  waived  any   right  to 
claim  additional  compensation.    This  ques 
tion  was  fully  passed  upon  and  decided  by 
this  court  in  the  case  of  Eelphensteine  v 
Hartig,  5  Ind.  App.  172,  31  N.  E.  845.    Tha 
decision  is  still  in  accord  with  our  views  of 
the  law.     Under  a  New  York  statute  of 
which     ours     is    almost    an     exact    copy 
the  court  of  appeals  reached  the  same  con 
elusion  in  a  case,  the  facts  of  which  were  al 
most  identical  with  those  in  the  present  one. 
It  was  there  held  that  'the  intent  of  the  ac 
was  to  place  the  number  of  hours  of  labo 
[of  each  day]  within  the  discretion  of  th 
employee,  giving  him  the  privilege,  at  his 
option,  to  refuse  to  work  beyond  the  eigh 
hours,  or  to  secure  extra  compensation  for 
extra  work  by  stipulation  in  the  contract  o 
employment,'  [and  that]  'in  the  absence  of 
any  such  stipulation,  the  language  of  th 
act  repels  any  inference  of  an  intent  to  con 
fer  a  right  upon  an  employee  to  charge  fo 
more  than  one  day's  labor  for  services  ren 
dered  in  any  calendar  day,  and  for  such  serv 
ices  he  may  not  demand  any  extra  compensa 
tion.'      McCarthy  v.  New  York,  96  N.  Y.  1 
48  Am.  Rep.  601.    To  the  same  effect,  se 
United  States  v.  Martin,  94  U.  S.  400,  24 
L.  ed.  128 ;  Schurr  v.  Savigny,  85  Mich.  144 
48  N.  W.  547 ;  Luske  v.  Hotohkiss,  37  Conn 
219,  9  Am.  Rep.  314;  Brooks  v.  Cotton,  4 
N.  H.  50,  2  Am.  Rep.  172.    Our  attentio 
has  not  been  called  to  a  single  authority  in 
support  of  the  contention  that,  under  such 
a  statute  as  the  one  relied  upon,  a  labore 
who  works  more  than  eight  hours  in  twenty 
four  may  recover  for  extra  services,  in  the 
absence  of  a  special  or  implied  contract  to 
that  effect,  and  we  have  not  been  able  to  find 
such  an  authority." 

In  Vogt  v.  Milwaukee,  99  Wis.  258,  74  X. 
W.  789,  a  city  ordinance  provided  that  eigli 
hours  should  constitute  a  full  day's  work 
for  city  employees.-  An  employee  worked 
eight  hours  daily  for  the  first  thirty  days  of 
his  employment,  and  thereafter,  without  pro- 
test, worked  twelve  hours  a  day,  and  re- 
ceived the  same  pay.  He  claimed  extra  com- 
pensation for  this  overtime  during  his  em- 
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ployment,  contending  that  the  ordinance  en- 
tered into  and  became  a  part  of  the  contract 
between  the  parties,  and  that  thereby  the 
city  became  bound  to  pay  the  plaintiff  the 
amount  specified  per  day  for  each  eight 
hours'  service.  This  is  precisely  the  conten- 
tion of  the  appellee  in  the  case  at  bar,  and 
presents  the  claim  in  as  favorable  a  light  as 
possible  upon  the  facts  in  the  case.  The 
supreme  court  of  Wisconsin  in  the  case  cited 
held  that  the  plaintiff  was  estopped  from  as- 
serting after  his  discharge,  that  he  was  en- 
titled to  recover  for  extra  work  over  eight 
hours  per  day.  The  court,  in  declaring  this 
doctrine,  said:  "It  is  true  that  courts  are 
disinclined  to  enforce  estoppels  unless  they 
can  be  subordinated  to  principles  of  equity. 
But  this  seems  clearly  to  be  a  case  where 
the  rule  should  be  invoked.  The  absence  of 
an  express  agreement,  the  failure  to  make  a 
proper  protest,  the  payment  of  what  seems 
to  be  the  usual  wages  for  the  actual  time  in 
service,  the  acceptance  of  such  payments  for 
a  long  period  of  time,  are  all  circumstances 
that  speak  loudly  against  the  plaintiff's 
claim.  The  law  which  allows  contracting 
parties,  through  the  medium  of  an  express 
contract,  to  fix  in  advance  the  value  of  a 
service  to  be  rendered,  also  allows  them  to 
fix  the  value,  in  cases  of  implied  contract, 
after  the  service  has  been  rendered.  It  may 
as  well  be  fixed  by  acts  of  the  parties  as 
by  express  agreement.  Here  it  seems  cer- 
tainly to  have  been  fixed  by  acts  of  the  par- 
ties, and  the  plaintiff  cannot  now  be  per- 
mitted to  dodge  or  escape  the  legal  effect  of 
his  conduct." 

The  act  of  August  1,  1892,  differs  from  the 
act  of  June  25,  1868,  and  the  Army  regula- 
tions in  making  it  a  misdemeanor  for  an  of- 
ficer to  require  more  than  eight  hours  of  la- 
bor per  day  except  in  cases  of  extraordinary 
emergency.  The  Army  regulations  differ 
from  the  act  of  1868  in  providing  that  la- 
bor may  be  required  in  excess  of  eight  hours 
per  day  in  an  emergency,  and  in  the  further 
exception  that  the  regulation  does  not  apply 
to  certain  laborers  and  mechanics  whose  em- 
ployment is  peculiar,  and  whose  service  may 
be  necessary  at  any,  or  occasionally  at  all, 
hours  of  the  day;  but  these  provisions  can- 
not, under  any  possible  construction,  be  held 
to  provide  for  compensation  for  services 
rendered  in  excess  of  eight  hours  per  calen- 
dar day.  If  the  petitioner  in  this  case  is  en- 
titled to  be  paid  for  excess  of  day  labor  un- 
der the  act  of  August  1,  1892  (assuming 
that  that  act  extends  to  the  territory  of 
Alaska),  he  is  entitled  to  it  by  reason  of  the 
restriction  of  labor  on  public  works  to  eight 
hours  per  day,  and  not  because  of  the  penal 
provisions  of  the  act  directed  against  of- 
ficers and  contractors  to  prevent  such  ex- 
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cess  of  labor  being  required.  If  the  peti- 
tioner was  required  by  the  officer  in  charge 
of  the  work  to  perform  more  labor  each  day 
during  a  part  of  his  term  of  employment 
than  the  law  allowed,  then  the  officer  is  an 
offender,  unless  there  was  an  emergency,  as 
claimed  by  the  government;  but  that  fact 
does  not  fix  the  wages  of  the  petitioner,  or 
establish  an  agreement,  either  express  or 
implied,  when  one  did  not  exist  before. 
That  no  such  agreement  existed  is  clearly 
established  by  the  petitioner's  own  testi- 
mony. 

His  evidence  on  this  point  is  as  follows: 
Q.  How  much  compensation  did  you  re- 
ceive from  the  government? 
A.  We  received  $5  a  day  straight  time. 

Q.  How  often  were  you  paid  for  your 
work?     When  did  you  get  your  first  pay? 

A.  The  first  pay  was  in  July  some  time. 

0.  After  you  got  up  there  ? 

A.  Yes,  sir. 

Q.  Now,  when  did  you  receive  the  first 
pay,  after  you  had  gone  to  work  up  there? 
Do  you  remember  about  when  that  was? 

A.  It  was  in  the  latter  part  of  July  some 
time. 

Q.  Well,  then,  you  learned  that  you  were 
not  being  paid  for  overtime,  did  you  not? 

A.  Yes,  sir. 

Q.  Is  that  the  first  you  knew  of  it? 

A.  No ;  that  was  not  the  first. 

Q.  When  did  you  first  learn  that  you  were 
not  going  to  get  paid  for  overtime? 

A.  About  the  1st  of  July, — along  the  1st 
of  July. 

Q.  Well,  was  it  before  you  did  the  first 
day's  work? 

A.  Oh,  No. 

Q.  How  long  had  you  been  at  work? 

A.  We  had  been  at  work  a  few  days. 

Q.  Do  you  know  about  how  many? 

A.  No,  I  do  not;  I  did  not  set  it  down, 
and  I  do  not  remember. 

Q.  Well,  after  you  learned  you  went  right 
on,  did  you  not? 

A.  Yes,  sir. 

Q.  Did  you  offer  any  protest,  in  writing 
or  otherwise? 

A.  No. 

We  are  of  the  opinion  that,  upon  the 
agreement  entered  into  by  the  petitioner 
with  the  chief  quartermaster,  the  petitioner 
is  not  entitled  to  recover  compensation  for 
the  labor  performed  by  him  in  excess  of  eight 
hours  on  each  calendar  day. 

The  cross  appeal  raises  the  question 
whether  the  appellee  is  entitled  to  wages  for 
the  time  occupied  in  making  the  return  voy- 
age  from   Alaska   to   Seattle.    The  agree- 
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meat  was  that  when  the  stipulations  of  the 
agreement  had  been  faithfully  performed  by 
the  petitioner,  and  his  term  of  agreement 
had  expired,  or  in  case  he  should  become 
physically  incapacitated  through  no  fault  of 
his  own,  he  should  be  furnished  with  return 
transportation  from  his  post  of  duty  to 
Seattle,  free  of  expense,  but  no  provision 
was  made  for  the  payment  of  wages  during 
that  time.     He  was  returned  to  Seattle  fret' 


of  expense,  and  this  was  all  he  was  entitled 
to  under  the  agreement. 

The  judgment  and  decree  of  the  court  be- 
low are  reversed,  with  instructions  to  enter 
a  judgment  in  favor  of  the  defendant. 

Petition  for  writ  of  certiorari  denied  by 
Supreme  Court  of  United  States  October'  31, 
1904. 


KKNIVCKY  COURT  OF  APPEALS. 


WESTERN 


UNION    TELEGRAPH    COM- 
PANY, Appt., 

v. 
Jobe  A.  REID. 


(. 


.Ky. 


.) 


A   father  cannot  recover  from  a  tele- 
graph  company  for  mental   anarnlsh 

in  witnessing  the  suffering  of  his  child  be- 
cause of  failure  of  the  company  promptly  to 
deliver  a  telegram  summoning  the  doctor  to 
relieve  him, — at  least  where  there  is  nothing 
on  the  face  of  the  telegram  to  apprise  the 
company  that  such  a  claim  will  be  the  re- 
sult of  Its  negligence. 

(March  25, 1906.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Ciruit  Court  for  Calloway  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  failing  promptly  to 
deliver  a  telegram.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  H.  Fearons,  with  Messrs. 
Richard*  A  Ronald,  for  appellant: 

Damages  for  mental  anguish  occasioned 
by  reason  of  witnessing  the  pain  and  suffer- 
ing of  another  are  too  remote  to  be  recovered. 

Applying  the  rule  laid  down  in  Hadley 
v.  Baxendale,  9  Exch.  341,  it  may  be  sup- 
posed that  the  parties  to  the  contract  might 
reasonably  have  had  in  mind,  at  the  time 
it  was  made,  damages  that  might  be  recov- 
ered, by  reason  of  its  breach,  for  mental  or 
physical  pain  suffered  by  the  child,  who 
the  message  stated  was  sick,  and  to  relieve 


whom  it  was  sent.  There  is,  however,  no 
room  for  the  argument  that  the  parties 
might  reasonably  have  had  in  contempla- 
tion any  damage  that  might  result  to  the 
father,  who  was  not  a  party  to  the  message, 
because  of  mental  pain  and  anguish  occa- 
sioned him  from  witnessing  the  increased 
suffering  of  the  child. 

Chapman  v.  Western  U.  Teleg.  Co.  90  Ky. 
265,  13  S.  W.  880;  Western  U.  Teieg.  Co. 
v.  VanCleave,  107  Ky.  464,  92  Am.  St.  Rep. 
366,  54  S.  W.  827;  Robinson  v.  Western  U. 
Teleg.  Co.  24  Ky.  L.  Rep.  452,  57  L.  R.  A. 
61 1,'  68  S.  W.  656;  Cashion  v.  Western  U. 
Teleg.  Co.  124  N.  C.  459,  45  L.  R.  A.  160, 
32  S.  E.  746. 

The  person  who  suffers  the  injuries  prox- 
imately resulting  from  the  wrong  done,  and 
such  person  alone,  is  entitled  to  compensa- 
tion. 

Western  U.  Teleg.  Co.  r.  Cooper,  71 
Tex.  507,  1  L.  R.  A.  728,  10  Am.  St.  Rep. 
772,  9  S.  W.  598;  Western  U.  Teleg.  Co.  v. 
Lovctt,  24  Tex.  Civ.  App,  84,  58  S.  W.  204; 
Western  U.  Teleg.  Co.  v.  Proctor,  6  Tex. 
Civ.  App.  300,  25  S.  W.  811;  Western  U. 
Teleg.  Co.  v.  Birchfield,  14  Tex.  Civ.  App. 
664,  38  S.  W.  636;  Rowell  v.  Western  V. 
Teleg.  Com  75  Tex.  26,  12  S.  W.  534;  John- 
son v.  Western  U.  Teleg.  Co.  14  Tex.  Civ. 
App.  536,  38  S.  W.  64;  Western  U.  Teleg. 
Co.  v.  Htratemeier,  6  Ind.  App.  125,  32  N. 
E.  871;  Hyatt  v.  Adams,  16  Mich.  180; 
Black  v.  Carrollton  R.  Co.  10  La.  Ann.  33, 
63   Am.   Dec.   58G. 


Note. — For  conflicting  authorities  as  to  right 
to  recover  damages  for  mental  anguish  on  ac- 
count of  default  of  telegraph  company,  see  note 
to  Western  IT.  Teleg.  Co.  v.  Rogers,  13  L.  R.  A. 
859. 

For  subsequent  cases  in  this  series  sustaining 
the  right,  see  Mentzer  v.  Western  U.  Teleg.  Co. 
28  L.  R.  A.  72;  Cashion  v.  Western  U.  Teleg. 
Co.  45  L.  R.  A.  160 ;  Gray  v.  Western  U.  Teleg. 
Co.  56  L.  R.  A.  301 ;  Western  U.  Teleg.  Co.  v. 
Crocker,  69  L.  R.  A.  398 ;  Cowan  v.  Western  U. 
Teleg.  Co.  64  L.  R.  A.  545.  and  Barnes  v.  West- 
ern U.  Teleg.  Co.  65  L.  R.  A.  «66. 

For  cases  denying  the  right,  see  also  Wilcox 
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v.  Richmond  &  D.  R.  Co.  17  L.  R.  A.  804 ;  Con- 
nell  v.  Western  U.  Teleg.  Co.  20  L.  R.  A.  172; 
Western  I'.  Teleg.  Co.  v.  Wood,  21  L.  R.  A. 
706;  International  Ocean  Teleg.  Co.  v.  Saun- 
ders, 21  L.  R.  A.  810;  Francis  v.  Western  U. 
Teleg.  Co.  25  L.  R.  A.  406 ;  Morton  v.  Western 
U.  Teleg.  Co.  32  L.  R.  A.  735 ;  Peay  v.  Western 
U.  Teleg.  Co.  39  L.  R.  A.  463;  Western  U. 
Teleg.  Co.  v.  Robinson,  34  L.  R.  A.  431 ;  West- 
ern U.  Teleg.  Co.  v.  Ferguson,  54  L.  R.  A.  846 ; 
Connelly  v.  Western  U.  Teleg.  Co.  56  L.  R.  A. 
663,  and  Robinson  v.  Western  U.  Teleg.  Co.  57 
L.  R.  A.  611. 
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Mab., 


There  can  be  no  recovery  in  damages  for 
mental  anguish  unaccompanied  by  physical 
injury. 

Western  U.  Teleg.  Co.  v.  Rogers,  68  Miss. 
748,  13  L.  R.  A.  859,  24  Am.  St.  Rep.  300, 

9  So.  823;  Western  U.  Teleg.  Co.  v.  Fergu- 
son, 157  Ind.  64,  54  L.  R.  A.  846,  60  N.  E. 
674",  1080;  International  Ocean  Teleg.  Co. 
v.  Saunders,  32  Fla.  434,  21  L.  R.  A.  810, 

14  So.  148 ;  Wadsworth  v.  Western  U.  Teleg. 
Co.  86  Tenn.  695,  6  Am.  St.  Rep.  864,  8  S. 
W.  574;  Francis  v.  Western  V.  Teleg.  Co. 
58  Minn.  252,  25  L.  R.  A.  406,  49  Am.  St. 
Rep.  507,  59  N.  W.  1078;  Morton  v.  West- 
ern U.  Teleg.  Co.  53  Ohio  St.  431,  32  L.  R. 
A.  735,  53  Am.  St.  Rep.  648,  41  N.  E.  689; 
Chapman  v.  Western  U.  Teleg.  Co.  88  Ga. 
763,  17  L.  R.  A.  430,  30  Am.  St.  Rep.  183, 

15  S.  E.  901;  Summer  fie  Id  v.  Western  U. 
Teleg.  Co.  87  Wis.  1,  41  Am.  St.  Rep.  17, 
57  N.  W.  973;  Robinson  v.  Western  U. 
Teleg.  Co.  24  Ky.  L.  Rep.  452,  57  L.  R.  A. 
611,  68  S.  W.  656;  Kennon  v.  Gilmer,  131 
U.  S.  22,  33  L.  ed.  110,  9  Sup.  Ct.  Rep. 
696;  Crawson  v.  Western  U.  Teleg.  Co.  47 
Fed.  544;   Chase  v.  Western  U.  Teleg.  Co. 

10  L.  R.  A.  464,  44  Fed.  554;  Gahan  v. 
Western  U.  Teleg.  Co.  59  Fed.  433;  Butner 
v.  Western  U.  Teleg.  Co.  2  Okla.  234,  4 
Inters.  Com.  Rep.  770,  37  Pac.  1087 ;  Kester 
v.  Western  U.  Teleg.  Co.  55  Fed.  603;  Wood 
v.  Western  U.  Teleg.  Co.  21  L.  R.  A.  706, 
6  C.  C.  A.  432,  13  U.  S.  App.  317,  57  Fed. 
471;  Western  U.  Teleg.  Co.  v.  Sklar,  61 
C.  C.  A.  281,  126  Fed.  296;  Tyler  v.  Western 
V.  Teleg.  Co.  54  Fed.  634 ;  Peay  v.  Western 
U.  Teleg.  Co.  64  Ark.  538,  39  L.  R.  A.  463, 
43  S.  W.  965;  Morgan  v.  Southern  P.  Co. 
95  Cal.  510,  17  L.  R.  A.  71,  29  Am.  St.  Rep. 
143,  30  Pac.  603;  Masters  v.  Warren,  27 
Conn.  293 ;  Russell  v.  Western  U.  Teleg.  Co. 
3  Dak.  315,  19  N.  W.  408 ;  Logan  v.  Western 
U.  Teleg.  Co.  84  111.  468;  Ferguson  v.  Davis 
County,  57  Iowa,  601,  10  N.  W.  906;  West- 
ern U.  Teleg.  Co.  v.  Howell,  38  Kan.  685, 
17  Pac.  313;  Black  v.  Carrollton  R.  Co. 
10  La.  Ann.  33,  63  Am.  Dec.  253 ;  Smith  v. 
Grant,  56  Me.  255;  Davidson  v.  Nichols,  11 
Allen,  514;  Clinton  v.  Laning,  61  Mich. 
355,  28  N.  W.  125;  Purcell  v.  St.  Paul  City 
R.  Co.  48  Minn.  134,  16  L.  R.  A.  203,  50 
N.  W.  1034;  Dorrah  v.  Illinois  C.  R.  Co.  65 
Miss.  14,  7  Am.  St.  Rep.  629,  3  So.  36;  Con 
nell  v.  Western  U.  Teleg.  Co.  116  Mo.  34. 
20  L.  R.  A.  172,  38  Am.  St.  Rep.  575,  22 
S.  W.  345;  Johnson  v.  Wells,  F.  d  Co.  6 
Nev.  224,  3  Am.  Rep.  245 ;  Telfer  v.  North 
ern  R.  Co.  30  N.  J.  L.  188;  Mitchell  v.  Roch- 
ester R.  Co.  151  N.  Y.  107,  34  L.  R.  A.  781, 
56  Am.  St.  Rep.  604,  45  N.  E.  354;  Ewing 
v.  Pittsburgh,  C.  C.  d  St.  L.  R.  Co.  147 
Pa.  40,  14  L.  R.  A.  666,  30  Am.  St.  Rep. 
709,  23  Atl.  340;  Lewis  v.  Western  U. 
Teleg.  Co.  57  S.  C.  325,  35  S.  E.  556;  Webb 
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v.  Denver  d  R.  G.  W.  R.  Co.  7  Utah,  363,  26 
Pac.  981;  Bovee  v.  Danville,  63  Vt.  183; 
Connelly  v.  Western  U.  Teleg.  Co.  100  Va. 
61,  56  L.  R.  A.  663,  93  Am.  St  Rep.  919, 
40  S.  E.  618;  Davis  v.  Western  U.  Teleg. 
Co.  46  W.  Va.  48,  32  S.  E.  1026;  Turner  v. 
Great  Northern  R.  Co.  15  Wash.  213,  55 
Am.  St  Rep.  883,  46  Pac.  243;  Lynch  v. 
Knight,  9  H.  L.  Cas.  598;  Hamlin  v.  Great 
Northern  R.  Co.  1  Hurlst  &  N.  411 ;  Hobbs 
v.  London  &  S.  W.  R.  Co.  L.  R.  10  Q.  B. 
122;  Allsop  v.  Allsop,  5  Hurlst  &  N.  534. 
Messrs.  Wells  A  Wells  for  appellee. 

Hobson,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Appellee,  Jobe  A.  Reid,  resides  near  Dex- 
ter, in  Calloway  county.  On  the  morning 
of  July  29,  1903,  between  7  and  8  o'clock, 
his  little  son,  Cecil,  about  fifteen  months 
old,  was  taken  violently  sick  with  some* 
affection  of  his  bladder.  Dr.  Clayton,  a 
physician  at  Dexter,  was  called  in,  and 
found  that  the  child  was  suffering  with 
suppressed  urine.  He  tried  to  relieve  the 
child  by  inserting  a  catheter  and  by  local 
applications,  but  failed.  About  10  o'clock 
Dr.  Covington,  another  physician,  was  called, 
who  also  failed  to  relieve  the  child.  Tht» 
two  doctors  then  suggested  to  Mr.  Reid  that 
he  telegraph  for  Dr.  Hart,  of  Murray,  to 
come,  as  they  did  not  have  the  instruments 
needed  to  operate  on  the  child.  The  follow- 
ing telegram  was  then  sent: 

Dr.  J.  G.  Hart, 

Murray,  Ky. 
Come     to     Jobe    Reid's     immediately. 
Child  suppressed  urine.    Bring  instruments. 
Clayton  and  Covington. 

The  message  was  delivered  to  the  tele- 
graph company  about  11:35  a.  m.,  and  was 
not  delivered  to  Dr.  Hart  until  5:30  p.  M. 
If  it  had  been  delivered  promptly,  he  should 
have  reached  the  child  by  1:30  p.  M. ;  and 
by  reason  of  the  delay  in  sending  the  mes- 
sage, he  did  not  reach  it  until  7:30  P.  M. 
when  he  used  the  proper  instruments  and 
relieved  the  bladder  of  the  child.  The  child 
died  at  11  a.  m.  the  next  day.  He  suf- 
fered excruciatingly  from  1:30  to  7:30,  and 
this  action  was  brought  by  the  father » 
charging  that  there  was  gross  negligence  on 
the  part  of  the  defendant  in  failing  to  deliv- 
er the  message,  and  that  by  reason  of  this 
the  child  suffered  great  agony  during  tho 
delay  in  relieving  him,  and  that  thereby 
the  father  was  caused  to  suffer  great  incon- 
venience, annoyance,  and  mental  anguish. 
The  case  was  submitted  to  a  jury,  who 
found  for  the  plaintiff,  and  fixed  the  dam- 
ages at  $500.  Judgment  having  been  en- 
tered upon  the  verdict,  and  the  defendant's 
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motion  .for  a  new  trial  having  been  over- 
ruled, the  defendant  appeals. 

The  evidence  shows  that  the  message  was 
sent  for  the  plaintiff,  and  at  his  instance 
and  request.  The  court  instructed  the  jury 
that,  if  they  found  for  the  plaintiff,  they 
"should  find  for  him  the  actual  damages  he 
sustained  on  account  of  his  own  mental 
pain  and  anguish,  produced  by  witnessing 
the  suffering  of  his  child,  which  was  caused 
by  defendant's  negligence,  not  exceeding 
$1,999,  the  amount  sued  for."  The  proprie- 
ty of  this  instruction  is  the  only  question 
we  deem  it  necessary  to  consider  upon  the 
appeal.  In  Western  U.  Teleg.  Co  v.  Hen- 
derson, 89  Ala.  510,  18  Am.  St.  Rep.  148,  7 
So.  419,  the  supreme  court  of  Alabama  held 
that  in  a  case  like  this  the  father  might 
recover  for  his  own  mental  distress  and  anx- 
iety in  witnessing  the  suffering  of  his  child. 
This  case  was  followed  by  the  supreme 
court  of  Texas  in  Gulf,  C.  d  8.  F.  Teleg. 
Co.  v.  Richardson,  79  Tex.  649,  15  S.  W. 
689,  and  by  the  civil  court  of  appeals  of  the 
same  state  in  Western  U.  Teleg.  Co.  v.  Ga- 
vin, 30  Tex.  Civ.  App.  152,.  70  S.  W.  229. 
In  Western  U.  Teleg.  Co.  v.  Robinson,  97 
Tenn.  638,  34  L.  R.  A.  431,  37  S.  W.  545, 
the  supreme  court  of  Tennessee  held  that 
the  father  might  recover  for  his  mental 
anguish  where  a  telegram  was  sent  by  him, 
and  was  by  negligence  delayed,  summoning 
a  minister  to  baptize  and  receive  into  the 
church  a  sick  daughter,  who  died  before  the 
minister  arrived,  in  consequence  of  the  de- 
lay in  delivering  the  telegram.  On  the  oth- 
er hand,  it  was  held  by  the  supreme  court 
of  Texas  in  Western  U.  Teleg.  Co.  v.  Cooper, 
71  Tex.  507,  1  L.  R.  A.  728,  10  Am.  St.  Rep. 
772,  9  S.  W.  598,  where  a  telegram  was 
sent  for  a  physician  to  attend  a  wife  who 
was  in  labor,  that  a  recovery  might  be  had 
for  the  suffering  of  the  wife  by  reason  of 
the  delay  in  delivering  the  message,  but  that 
no  recovery  could  be  had  for  the  mental  an- 
guish of  the  husband.  The  same  rule  was 
followed  by  the  supreme  court  of  Indiana 
in  Western  U.  Teleg.  Co.  v.  Stratemeier,  6 
Ind.  App.  125,  32  N.  E.  871,  and  by  the 
court  of  appeals  of  Michigan  in  Hyatt  v. 
Adams,  16  Mich.  180.  In  Black  v.  Carroll- 
ton  R.  Co.  10  La.  Ann.  33,  63  Am.  Dec. 
586,  it  was  held  that  the  father  could  not 
recover  for  his  mental  anguish  in  witness- 
ing the  agony  of  his  son,  who  was  injured  in 
a  railway  accident.  The  Texas  cases  do  not 
seem  to  us  reconcilable,  and,  in  the  conflict 
of  authority  on  the  subject,  we  are  left  to 
deduce  that  conclusion  which  seems  to  us 
most  in  accord  with  legal  principles. 

The  reason  upon  which  recovery  for  men- 
tal pain  and  suffering  is  allowed  for  negli- 
gence in  the  delivery  of  social  telegrams  is 
that  such  damages  are  within  the  reason- 
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able  contemplation  of  the  parties,  and  the 
rule  is  never  applied  where  a  telegram  does 
not  on  its  face  apprise  the  telegraph  com- 
pany of  its  importance,  or  show  that  such 
damages  should  be  anticipated.  The  rule 
that  only  the  natural  results  which  may  be 
reasonably  anticipated  from  the  defendant's 
wrongful  act  may  be  recovered  runs  through 
the  entire  law  of  torts.  The  telegram  which 
was  sent  in  this  case  apprised  the  company 
simply  that  the  child  was  suffering  from 
suppressed  urine,  and  that  the  physician 
must  come  to  Jobe  Reid's  immediately. 
There  was  nothing  on  the  face  of  the  tele- 
gram to  show  that  the  child  had  relatives 
who  would  suffer  mental  anguish,  or  to  ap- 
prise the  company  that  a  failure  to  deliver 
the  telegram  would  naturally  bring  about 
a  claim  for  such  damages.  The  sufferings 
of  the  father  from  seeing  the  child  suffer 
are  too  remote.  If  he  might  recover,  we  see 
no  reason  why  the  mother,  under  similar 
averments,  might  not  also  recover,  and  it  is 
hard  to  see  to  what  extent  this  cause  of  ac- 
tion might  be  ramified,  or  how  many  actions 
might  be  brought;  and,  as  was  well  said  by 
the  supreme  court  of  Texas,  the  father's  suff- 
ering could  only  ba  from  alarm  and  sympa- 
thy for  the  suffering  of  the  sick  person.  His 
distress  would  be  merely  a  reflection  of  the 
child's  distress,  and  is  too  remote  and  con- 
sequential to  be  the  subject  of  a  legal  ac- 
tion. Not  only  so,  but,  where  a  message  is 
sent  for  a  sick  person,  summoning  medical 
aid  for  him,  the  meritorious  cause  of  action 
for  the  negligent  delay  in  sending  the  mess- 
age is  in  the  sick  person.  He  may  recover 
for  his  pain  and  suffering  which  he  endured 
by  reason  of  the  negligence  of  the  defendant, 
but  the  cause  of  action  is  not  to  be  split  up, 
and  a  recovery  allowed  by  his  relatives 
about  his  bedside.  We  therefore  conclude 
that  the  instruction  should  not  have  been 
given,  and  that  the  evidence  did  not  war- 
rant a  recovery  by  the  father. 

Judgment  reversed  and  cause  remanded 
for  a  new  trial. 


CINCINNATI,  NEW  ORLEANS,  &  TEXAS 
PACIFIC    RAILWAY    COMPANY,    AppL, 

v. 
William  H.  MARRS'S  ADMINISTRATRIX. 


(. 


.Ky. 


•) 


A  railroad  company  which  flndn  n 
drunken  trenpaa«er»  who  has,  to  Its 
knowledge,  recently,  after  being  aroused 
from  a  drunken  stupor,  left  the  train  of 
another  company  at  its  station,  asleep  In 
Its  switch  yard,  does  not  perform  Its  whole 


Note. — As   to  liability  of   railroad   company 
for  death  of  drunken  man  ejected  from  station, 
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duty  by  merely  arousing  him  and  starting 
him  wandering  In  the  dark  through  Its  net- 
work of  switches  and  tracks;  but  It  must 
either  see  him  safe./  out  of  the  yard,  or  ex- 
ercise at  least  ordinary  care  to  avoid  In- 
juring him  In  moving  the  switch  engine  about, 
where,  under  the  circumstances,  it  is  reason- 
able to  anticipate  his  presence. 

(February  28,   1905.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Fayette  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  the  alleged  killing  of 
plaintiff's  intestate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  Oalvin  and  Thornton  & 
Kerr  for  appellant. 

Messrs.  Matt.  OT>oherty  and  Hunt  & 
Hunt  for  appellee. 

Barker,  J.,  delivered  the  opinion  of  the 
court : 

William  H.  Marrs,  a  resident  of  Lexing- 
ton, Kentucky,  on  a  visit  to  Louisville,  be- 
came intoxicated,  and  while  in  this  condi- 
tion his  friends  purchased  a  ticket  for  him 
over  the  Louisville  Southern  Railway  to  his 
home,  put  him  on  the  train,  and  gave  his 
ticket  to  the  conductor.  When  the  train 
arrived  at  the  depot  in  Lexington,  he  was 
in  the  smoker,  asleep,  with  his  head  and  arm 
hanging  out  of  the  window.  One  of  the 
brakemen  aroused  him,  and  required  him  tc 
go  from  car  to  the  platform  of  the  station. 
The  Louisville  Southern  Railway  uses  the 
depot  of  the  Cincinnati,  New  Orleans,  & 
Texas  Pacific  Railway  Company  at  Lexing- 
ton. Near  this  depot  are  the  private  switch 
yards  of  the  latter  corporation.  These  yards 
are  perhaps  more  than  %  mile  in  length,  and 
covered  with  a  network  of  tracks  and 
switches;  there  being,  probably,  as  many 
as  18  or  20  separate  tracks.  The  train  on 
which  Marrs  was  a  passenger  arrived  at  the 
Lexington  depot  at  about  10:40  p.  M. 
Within  thirty  or  forty  minutes  after  the 
drunken  passenger  left  the  car,  he  was  found 
by  the  yard  master,  Savage,  asleep  in  the 
switch  yard  between  tracks  Nos.  3  and  4. 
Appellant's  switching  crew,  with  their  en- 
gine, coming  along  at  this  time,  were 
stopped  by  the  yard  master  who  called  to 
some  of  them  to  come  and  assist  him  in 
arousing  the  sleeping  man.  This  was  re- 
sponded to  by  James  IT.  Joyce  and  John 
Haney,  who  left  the  engine  and  went  to  where 
Marrs  was  lying.  Joyce  shook  the  sleeping 
man  who,  looked  up,  and,  with  an  oath  said: 
"Kid,  did  you  expect  to  find  a  man  with  his 


head  cut  off?"  To  which  Joyce  replied: 
"No;  but,  if  you  lie  around  here  in  this 
*"&y>  you  will  have  your  head  cut  off." 
Whereupon  Marrs  got  upon  his  feet, 
"hitched  up  his  trousers,"  and  walked  off 
in  the  direction  of  the  Versailles  pike; 
cursing,  as  he  went,  the  men  who  had  dis- 
turbed him.  The  switching  crew  then  went 
to  their  supper  (a  midnight  lunch),  and, 
returning  in  an  hour,  started  with  their  en- 
gine along  one  of  the  tracks  in  the  switch 
yard  for  the  purpose  of  getting  a  car  of 
stock  which  was  to  be  transferred  from  one 
track  to  another.  The  engine  was  being 
backed,  with  several  of  the  crew  in  front  on 
the  tender,  keeping  a  lookout  for  the  car  of 
stock  which  they  intended  to  shift.  While 
proceeding  at  the  rate  of  6  or  7  miles  an 
hour,  the  engine  ran  over  Marrs,  who  had 
again  fallen  asleep  (this  time  on  the  track) , 
inflicting  injuries  from  which  he  in  a  few 
days  died.  To  recover  damages  for  the 
death  thus  occasioned,  this  action  was  in- 
stituted by  the  administratrix  of  his  estate 
against  both  the  Louisville  Southern  Rail- 
way and  appellant.  A  trial  resulted  in  a 
peremptory  instruction  being  awarded  in 
favor  of  the  Louisville  Southern  Railway, 
and  a  verdict  and  judgment  against  appel- 
lant for  the  sum  of  $4,500,  of  which  it  now 
complains. 

Was  appellant  entitled  to  a  peremptory 
instruction?  This  is  the  substantial  ques- 
tion presented  in  the  record. 

There  was  no  relation  of  passenger  and 
carrier  between  Marrs  and  appellant,  and 
therefore  his  entrance  into  the  private 
switch  yard  of  the  corporation  made  him  a 
trespasser;  and,  if  those  in  charge  of  the 
switch  engine  had  run  it  over  him  when  he 
was  first  found  in  the  yard,  then,  undoubt- 
edly, appellant  would  have  been  entitled  to 
a  peremptory  instruction  under  the  evidence 
as  adduced  on  the  trial,  because,  he  being  a 
trespasser,  its  employees  owed  him  no  duty, 
except  to  refrain,  after  his  peril  was  discov- 
ered, from  injuring  him,  if  this  could  be 
done  by  the  exercise  of  ordinary  diligence. 
But  having  found  him  drunk  and  asleep  in 
the  yard,  could  they  arouse  him,  and  start 
him  wandering  in  the  dark  through  the  net- 
work of  switches  and  tracks,  and  then  say. 
when  they  afterwards  ran  over  him,  that 
they  owed  him  no  lookout  duty  because  he 
was  a  trespasser?  We  connot  sanction  s<» 
cruel  and  inhuman  a  principle.  Both  Sav- 
age, the  yard  master,  and  Haney,  the  fore 
man  of  the  switching  crew,  saw  Marrs  on 
the    Louisville    Southern    train    when    it 


see,  In  this  aeries,  Haug  v.  Great  Northern  R. 
Co.  42  L.  R.  A.  664. 

As  to  exposure  of  drunken  person  to  danger 
by  ejection  from  train,  see  Roseman  v.  Carolina 
C.  R.  Co.  19  L.  B.  A.  327,  and  note;  Louisville 
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&  N.  K.  Co.  v.  Johnson,  31  L.  R.  A.  372; 
Waldron  v.  Louisville  &  N.  R.  Co.  54  L.  R.  A. 
019 ;  Korn  v.  Chesapeake  &  O.  R.  Co.  63  L.  R. 
A.  872;  and  Chesapeake  &  O.  R.  Co.  v.  Sauls- 
berry,  56  L.  R.  A.  580. 
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reached  the  depot,  and  knew  that  he  was  a 
passenger  thereon  and  drunk.  When  they 
saw  him  in  the  switch  yard,  asleep,  and 
aroused  him,  they  recognized  him  as  the 
man  they  had  seen  on  the  train.  They 
knew  he  was  still  intoxicated,  and  the  fact 
that  within  so  short  a  time  he  was  found 
by  them  asleep  in  the  switch  yard  was  all 
the  evidence  that  reasonable  men  required 
to  know  that,  owing  to  his  condition,  he 
was  unable  to  take  care  of  himself,  and 
more  than  probably  was  dazed  and  lqst. 
Under  these  circumstances,  it  was  their 
duty  either  to  see  him  safely  out  of  the 
yard,  or,  in  default  of  this  to  exercise  at 
least  ordinary  care  to  avoid  injuring  him 
in  moving  the  switch  engine  about  where, 
under  the  circumstances  it  was  reasonable  to 
anticipate  his  presence.  Haney  and  Sav- 
age, within  40  minutes  before  they  found 
Marrs  asleep  in  the  switch  yard,  had  seen 
him  asleep  on  the  train.  They  had  seen 
him  aroused  from  his  stupor  by  the  brake- 
man  and  put  upon  the  platform,  and  when 
they  found  him,  within  so  short  a  time 
after  being  aroused  by  the  brakeman,  again 
in  a  stupor  in  the  switch  yard,  they  were 
bound  to  know  that  his  condition  was  such 
as  to  render  him  incapable  of  taking  care 
of  himself;  and,  this  being  true,  as  we  have 
before  said,  common  humanity  forbade  them 
simply  to  arouse  him  from  where  they 
found  him  asleep,  and  start  him  on  another 
walk,  merely  to  sink  into  a  torpor  in  the 
yard  a  second  time.  Indeed,  the  action  of 
these  men  was  a  positive  injury  to  the  dece- 
dent, for,  as  he  lay  between  tracks  Nos.  3 
and  4,  he  was  then,  at  least,  safe  from  being 
run  over.  When  they  aroused  him  from 
this  position,  and  started  him  on  his  walk 
in  the  dark  through  the  yards,  they  sub- 
jected him  to  the  perilous  chance,  when 
again  overcome  by  the  liquor,  of  assuming 
a  position  of  greater  danger  than  he  wab 
occupying  at  first.  This  chance  subsequently 
became  a  reality.  When  the  unfortunate 
man  was  overcome  a  second  time  in  the 
yard,  he  went  to  sleep  on  one  of  the  tracks, 
instead  of  between  them.  Under  the  cir- 
cumstances, the  switching  crew  should  have 
done  either  more  or  less  than  they  did,  so 
far  as  the  safety  of  the  decedent  was  con- 
cerned. 

We  fully  concede  that  Marrs's  being 
drunk  did  not  make  him  any  the  less  a 
trespasser,  when  he  first  went  into  the  yard 
of  the  corporation,  and  his  intoxication 
added  no  new  duty  from  it  to  him  then. 
But  when  its  servants  actually  discovered 
him,  trespasser  though  he  was,  they  owed 
him  the  duty  to  refrain  from  injuring  him, 
and  this  duty  was  as  comprehensive  as  the 
helplessness  of  his  condition  demanded  to 
insure  his  safety  from  injurv  by  them.  The 
70  L.  R.  A. 


fact  that  his  senses  were  overcome  by  liquor 
was  demonstrated  by  what  the  servants  of 
the  corporation  actually  knew  at  the  time 
they  found  him  in  the  yard.  It  was  no 
longer  a  question  of  surmise,  but  one  of 
positive  knowledge.  That  he  was  not  a 
tramp  awaiting  an  opportunity  to  steal  a 
ride  they  knew  from  the  fact  that  they  had 
seen  him  arrive  in  Lexington  as  a  passen- 
ger on  the  Louisville  Southern  train,  and 
we  think  we  have-  a  right  to  assume,  from 
all  the  evidence  in  the  case  concerning 
Marrs,  that  his  appearance  indicated  him 
to  be  what  he  really  was, — an  unfortunate 
man  on  a  spree.  The  servants  of  the  corpo- 
ration, after  finding  him  in  the  yard,  could 
not  shut  their  eyes  and  close  their  faculties 
to  what  must  have  been  apparent  to  the 
most  casual  observer,  and  say  that,  under 
the  circumstances  surrounding  Marrs,  they 
owed  him  no  duty,  and  could  after  that 
treat  him  as  a  trespasser.  They  knew  he 
was  intoxicated  and  in  the  yard,  and,  hav- 
ing seen  him  twice  before  within  an  hour  in 
a  drunken  stupor,  they  had  no  right  to  as- 
sume that  when  left  to  himself  he  would 
not  again  sink  into  a  torpor,  as  he  had 
done  twice  before. 

This  case  comes  within  the  principle  of 
Fagg  v.  Louisville  d  N.  R.  Co.  Ill  Ky.  30, 
54  L.  R.  A.  919,  63  S.  W.  580.  In  that  case 
the  employees  of  the  railroad  knew  a  drunk- 
en man  had  entered  a  deep  cut  through 
which  a  train  was  soon  expected.  They 
knew  that,  if  this  train  passed  while  he  was 
in  the  cut,  his  life  would  be  in  peril.  With 
this  knowledge,  they  permitted  the  train  to 
run  into  the  cut  without  informing  those  in 
charge  of  the  perilous  position  of  the  un- 
fortunate man.  He  was  killed,  and  we  held 
the  corporation  responsible.  The  principle 
in  that  case  is  identical  with  that  at  bar, 
although  the  facts  on  the  surface  are  Bome- 
what  variant.  The  servants  of  appellant 
knew  that  Marrs  was  in  the  yard  in  a 
drunken  condition.  They  had  seen  him 
asleep  in  a  stupor.  They  were  bound  to 
know  that  the  chances  were  that,  as  soon 
as  the  stimulus  of  their  presence  was  re- 
moved,* he  would  again  succumb  to  the  be- 
numbing influence  of  the  liquor  with  which 
he  was  intoxicated.  This  being  true,  they 
owed  him  one  of  two  alternative  duties, — 
either  to  see  him  safely  out  of  the  yard, 
which  common  humanity  required,  or,  failing 
in  this,  to  watch  out  for  him  as  the  engine 
was  moved  about  in  the  corporation's  busi- 
ness. The  case  of  Brown  v.  Louisville  d  N. 
R.  Co.  103  Ky.  211,  44  S.  W.  648,  does  not 
support  appellant.  In  that  case  the  serv- 
ants of  the  corporation  had  no  right  to 
suppose,  after  the  drunken  passenger  wa* 
removed  from  the  train  at  London  he  would 
seek  the  railroad  track  as  a  bed.     In  this 
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Kentucky  Court  of  Appeals. 


Feb., 


case  the  employees  of  appellant  knew  that 
Marrs  was  likely  to  do  this,  for  they  had 
just  aroused  him  up  from  such  a  position. 
Nor  is  the  case  of  Virginia  Midland  R.  Co. 
v.  Boswell,  82  Va.  932,  7  S.  E.  383,  author- 
ity in  favor  of  appellant's  claim  to  a  per- 
emptory instruction.  In  that  case  the 
track  walker  found  the  trespasser  lying  on 
the-  railroad  track.  He  accosted  him,  where- 
upon the  man  aroused  up  on  his  elbow,  and 
apparently  assented,  when  told  to  get  off 
the  track,  as  a  train  would  presently  be 
coming  along.  The  corporation's  servant 
did  not  know  that  the  trespasser  was  drunk, 
or  in  any  other  way  physically  incapacitat- 
ed; the  court  on  this  point  stating:  "There 
was  nothing  in  the  conduct  of  Boswell 
which  could  lead  Harrison  to  suspect  that 
he  was  drunk  or  physically  disabled.  When 
accosted  by  Harrison,  and  told  that  he  must 
get  up  and  get  off  the  track — that  the  train 
is  coming  presently — he  ( Boswell )  got  part- 
ly up,  leaned  on  his  elbow,  and  assented  to 
the  suggestion  in  such  a  manner  as  to  con- 
vince   Harrison   that   he    understood   him; 


and,  under  these  circumstances,  Harrison 
had  the  right  to  presume  that  Boswell 
would  take  such  measures  to  protect  himself 
from  danger  as  reasonable  persons  would  be 
sure  to  take  under  such  circumstances."  In 
the  case  at  bar,  appellant's  servants  knew 
Marrs  was  drunk,  and  the  circumstances 
surronding  him  were  such  as  would  lead 
any  reasonably  prudent  person  to  believe 
that  he  was  incapable  of  caring  for  himself. 
Under  these  circumstances,  we  think  they, 
after  having  discovered  his  perilous  condi- 
tion, owed  him  the  duty  of  refraining  from 
injuring  him  by  exercising  the  care  for  his 
safety  which  we  have  indicated. 

The  trial  court  correctly  overruled  appel- 
lant's motion  for  a  peremptory  instruction, 
and  the  instructions  given  were  as  favorable 
to  the  corporation  as  it  merited.  Perceiv- 
ing no  error  in  the  record  prejudicial  to 
appellant's  substantial  rights,  the  judgment 
t«  affirmed. 

Petition  for  rehearing  overruled. 


LOUISIANA  SUPREME  COURT. 


Amelia  JACKSON  et  al. 
v. 
NATCHEZ  &  WESTERN  RAILWAY  COM- 
PANY,  Appt. 

(144  La.  962.) 

•1.  Exciii-fllonifltft  have  the  rlgrht  to 
return  home  on  the  train  by  which  they 
were  taken  out,  and  if,  owing  to  the  crowded 
condition  of  the  train,  they  can  secure  no 
safer  position  than  the  platforms,  it  is  not 
negligence  on  their  part  to  ride  thereon. 

2.  The  defense  of  contributory  nea*li- 
grence  Is  not  inconsistent  with  the  denial  of 
negligence  on  the  part  of  defendant. 

a.  The  failure  to  equip  a  train  with 
the  tool*  usually  carried  by  trains 
for  emergency  use  in  case  of  a  wreck  is 
negligence ;  and  where,  for  want  of  such  tool, 
a  passenger  is  not  rescued  as  promptly  as 
would  otherwise  have  been  practicable  from 
his  position  In  the  d^brU  of  a  wreck,  the  rail- 
road company  will  be  held  responsible  in  dam- 
ages for  such  additional  sufferings,  regardless 
of  whether  the  wreck  itself  was  or  was  not 
caused  by  its  negligence. 

•Headnotes  by  Provosty,  J. 


Note. — As  to  negligence  of  passenger  in  rid- 
ing on  platform  of  railroad  car*  see  also,  In  this 
series,  Mitchell  v.  Southern  P.  R.  Co.  11  L.  JR. 
A.  130,  and  note;  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
v.  Money hun,  34  L.  R.  A.  141 ;  Watkins  v.  Bir- 
mlnghan  R.  &  Electric  Co.  43  L.  R.  A.  297 ;  Gra- 
ham v.  McNeill,  43  L.  R.  A.  300;  Benedict  v. 
Minneapolis  &  St.  L.  R.  Co.  57  L.  R.  A.  630 ; 
and  Morgan  v.  Lake  Shore  &  M.  S.  R.  Co.posf, 
70  L.  R.  A. 


4.  A  railroad  company  'will  be  held 
responsible  for  the  injury  to  a  pas- 
senger resulting  from  the  collapse  of  one  of 
its  bridges,  unless  it  can  show  that  the  bridge 
was  as  safe  as  the  highest  degree  of  practical 
care  and  skill  could  make  a  bridge  of  that 
class,  and  that,  to  the  fullest  extent  that  the 
highest,  degree  of  care  and  foresight  could 
suggest,  such  bridge  was  Inspected  for  dis- 
covering and  remedying  any  defects  that 
might  have  developed  in  it  from  the  operation 
of  the  road  or  other  causes ;  and,  in  case  the 
defect  was  latent  in  the  materials,  then  that 
the  materials  were  thoroughly  tested  before 
being  put  In  position. 

(May  8,  1905.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Judicial  District  Court  for  the 
Parish  of  Concordia  in  favor  of  plaintiffs 
in  an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harry  Hinckley  Hall  and 
Samuel  L.  Elam  for  appellant. 

Messrs.  Nathan  M.  Calhonn  and 
Dinkelsplel  &  Hart,  for  appellees: 

The  plea  of  contributory  negligence  is  a 
special  defense,  which  waives  the  general 
denial;  it  admits  the  defendant's  negligence; 
it  confesses  and  avoids  the  plaintiff's  case, 
because  there  can  be  no  contributory  negli- 
gence on  the  part  of  plaintiff  unless  the  de- 
fendant is  also  guilty  of  fault. 


1905. 


Jackson  v.  Natchez  &  W.  R.  Co. 
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7  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  373, 
note  3,  p.  *374,  note  1;  Bueohner  v.  New 
Orleans,  112  La.  599,  66  L.  R.  A.  334,  104 
Am.  St.  Rep.  455,  36  So.  603;  Bomar  v. 
Louisiana  N.  d  S.  R.  Co.  42  La.  Ann.  983, 
8  So.  478;  Poland  v.  Chicago,  St.  L  d  N.  0. 
R.  Co.  44  La.  Ann.  1003,  11  So.  707;  Wat- 
kinds  v.  Southern  P,  Co.  4  L.  R.  A.  239,  14 
Sawy.  30,  38  Fed.  711. 

There  must  be  "a  want  of  ordinary  care" 
on  the  part  of  the  person  injured,  and  this 
"want  of  ordinary  care"  must  be  the  "proxi- 
mate cause"  of  the  injury. 

7  Am.  &  Eng.  Enc.  Law,  pp.  380-383; 
2  Rapalje  &  Mack's  Digest  of  Railway  Law, 
p.  441,  No.  334;  Birmingham  R.  d  Electric 
Co.  v.  James,  121  Ala.  120,  25  So.  847; 
Memphis  d  C.  R.  Co.  v.  Martin,  131  Ala. 
269,  30  So.  827;  Hanson  v.  Mansfield  R.  d 
Transp.  Co.  38  La.  Ann.  Ill,  58  Am.  Rep. 
162;  Rice  v.  Crescent  City  R.  Co.  51  La. 
Ann.  108,  24  So.  791. 

A  passenger  is  bound  to  exercise  only 
"ordinary  care"  for  his  safety. 

Fetter,  Carr.  Pass.  §  128;  Mackoy  v.  Mis- 
souri P.  R.  Co.  5  McCrary,  538,  18  Fed. 
236;  Smith  v.  St.  Paul  City  R.  Co.  32  Minn. 
1.  50  Am.  Rep.  550,  18  N.  W.  827 ;  Keokuk 
Northern  Line  Packet  Co.  v.  True,  88  111. 
608;  Bland  v.  Southern  P.  R.  Co.  65  Cai. 
626,  4  Pac.  672;  Clerc  v.  Morgan's  L.  d  T. 
R.  d  S.  S.  Co.  107  La.  370,  90  Am.  St.  Rep. 
319,  31  So.  886. 

"A  want  of  ordinary  care"  is  "a  failure 
to  do  what  a  reasonable  and  prudent  person 
would  ordinarily  have  done  under  the  cir- 
cumstances of  the  situation,  or  doing  what 
such  person,  under  the  existing  circum- 
stances, would  not  have  done." 

Baltimore  d  P.  R.  Co.  v.  Jones,  95  U.  S. 
439,  24  L.  ed.  506;  21  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  458,  note ;  Galloway  v.  Chica- 
go, R.  I.  d  P.  R.  Co.  87  Iowa,  458,  54  N.  W. 
447 ;  Levy  v.  Carondelet  Canal  d  Nav.  Co.  34 
La.  Ann.  180;  Clerc  v.  Morgan's  L.  d  T.  R. 
d  S.  S.  Co.  107  La.  370,  90  Am.  St.  Rep.  319, 
31  So.  886;  Fetter,  Carr.  Pass.  §  128; 
Bimms  v.  South  Carolina  R.  Co.  27  S.  C. 
268,  3  S.  E.  301 ;  7  Am.  A  Eng.  Enc.  Law, 
pp.  377,  378. 

The  negligence  of  the  plaintiff  is  not  the 
proximate  cause  of  the  injury,  when  the 
negligence  of  the  person  inflicting  it  is  a 
more  immediate,  efficient  cause. 

Hanson  v.  Mansfield  R.  d  Transp.  Co.  38 
La.  Ann.  Ill,  58  Am.  Rep.  162;  Lapleine  v. 
Morgan's  L.  d  T.  R.  d S.  S.  Co.  40  La.  Ann. 
661,  1  L.  R.  A.  378,  4  So.  875. 

The  negligence  is  not  the  proximate  cause 
of  the  accident,  so  as  to  bar  a  recovery,  un- 
less, under  all  the  circumstances,  the  acci- 
dent might  have  reasonably  been  foreseen  by 
a  man  of  ordinary  intelligence  and  prudence. 
70  L.  R.  A. 


Atkinson  v.  Goodrich  Transp.  Co.  60  Wis. 
141,  50  Am.  Rep.  352,  18  N.  W.  764;  Bar- 
ton v.  Pepin  County  Agri.  Soc.  83  Wis.  19, 
52  N.  W.  1129;  McGowan  v.  Chicago  d  N. 
W.  R.  Co.  91  Wis.  147,  64  N.  W.  891; 
Tucker  v.  Illinois  C.  R.  Co.  42  La.  Ann.  114, 
7  So.  124;  Cline  v.  Crescent  City  R.  Co.  43 
La.  Ann.  327,  26  Am.  St.  Rep.  187,  9  So. 
122;  New  Orleans  d  N.  E.  R.  Co.  v.  Mo- 
Ewin,  49  La.  Ann.  1184,  38  L.  R.  A.  134, 
22  So.  675. 

There  is  no  contributory  negligence  in 
riding  on  the  platform  of  a  rapidly  moving 
train,  if  there  was  a  necessity,  real  or  ap- 
parent, under  all  the  circumstances  of  the 
case,  for  riding  there. 

2  Rapalje  &  Mack's  Digest  of  Railway 
Law,  p.  501,  Nos.  472-476;  5  Am.  &  Eng. 
Enc.  Law,  pp.  678,  681;  Chicago  d  A.  R.  Co. 
v.  Fisher,  141  111.  614,  31  N.  E.  406;  High- 
la  fid  Ave.  d  B.  R.  Co.  v.  Donovan,  94  Ala. 
299,  10  So.  139. 

Common  carriers  are  bound  to  use  the  ut- 
most care  and  skill  in  the  performance  of 
their  duties  to  passengers,  and,  when  an  in- 
jury has  befallen  a  passenger,  the  burden  is 
upon  them  to  show  that  there  has  been  no 
disregard  of  duty,  and  that  the  danger  has 
resulted  from  a  cause  which  human  care 
and  foresight  could  not  prevent. 

Julien  v.  The  Wade  Hampton,  27  La. 
Ann.  377;  LeBlanc  v.  Sweet,  107  La.  355, 
90  Am.  St.  Rep.  303,  31  So.  772;  Black  v. 
Carrollton  R.  Co.  10  La.  Ann.  38,  63  Am. 
Dec.  586;  Hanson  v.  Mansfield  R.  d  Transp. 
Co.  38  La.  Ann.  Ill,  58  Am.  Rep.  162;  Clerc 
v.  Morgan's  H.  d  T.  R.  d  S.  S.  Co.  107  La. 
370,  90  Am.  St.  Rep.  319,  31  So.  888. 

An  owner  of  a  thing  which  causes  damage 
by  its  fall  is  bound  to  know  of  its  condition, 
ignorance  is  no  excuse. 

Tucker  v.  Illinois  C.  R.  Co.  42  La.  Ann. 
114,  7  So.  124. 

On  application  for  rehearing. 

Where  an  injury  is  the  combined  result 
of  the  negligence  of  the  defendant  and  an 
accident  for  which  neither  the  plaintiff  nor 
the  defendant  is  responsible,  the  defendant 
must  pay  the  damages,  unless  the  injury 
would  have  happened  if  he  had  not  been 
negligent. 

Palmer  v.  Andover,  2  Cush.  600 ;  Titcomb 
v.  Fitchburg  R.  Co.  12  Allen,  254;  Austin 
v.  New  Jersey  8.  B.  Co.  43  N.  Y.  75,  3  Am. 
Rep.  663;  Atchison  v.  King,  9  Kan.  550; 
Clark  v.  Barrington,  41  N.  H.  52;  Kelsey 
v.  Glover,  15  Vt.  708;  Lower  Macungie 
Twp.  v.  Merkhoffer,  71  Pa.  276;  Hey  v. 
Philadelphia,  81  Pa.  44,  22  Am.  Rep.  733; 
Morse  v.  Richmond,  41  Vt.  435,  98  Am.  Dec. 
600;  Siegel  v.  Eisen,  41  Cal.  109;  Tucker 
v.  Henniker,  41  N.  H.  317 ;  Winship  v.  En- 
field, 42  N.  H.  197;  Woodward  v.  Aborn, 
35  Me.  271,  58  Am.  Dec.  699;  Macauley  v. 
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Louisiana  Supreme  Court. 


May, 


New  York,  67  N.  Y.  602;  Thomas  v.  Hook, 
4  Phila.  110;  2  Thomp.  Neg.  p.  1085. 

Provo«ty,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  railway  company  gave  a 
Fourth  of  July  excursion  for  colored  people 
out  of  Vidalia  to  Turtle  lake,  as  had  beeu 
done  for  several  years  past.  Vidalia  is  a 
town  situated  on  the  Louisiana  side  of  the 
Mississippi  river,  opposite  Natchez,  Missis- 
sippi. Turtle  lake  is  a  picnic  grounds  near 
the  station  of  the  same  name  on  the  defend- 
ants railway.  Neither  on  the  grounds  nor 
at  the  station  is  there  any  protection  what- 
ever against  the  weather  for  excursionists, 
save  two  or  three  negro  cabins  in  the  vicini- 
ty of  the  station,  where  shelter  for  a  limit- 
ed number  of  persons  might  perhaps  be  had 
for  the  asking.  It  was  a  one-day  excursion, 
going  out  in  the  morning  and  returning  in 
the  evening.  The  train  was  composed  of 
one  locomotive,  one  tank  car,  one  box  car, 
two  coaches,  two  flat  cars,  and  five  box 
cars.  Going  out,  the  train  was  crowded 
even  to  the  platforms,  and  the  regular  after- 
noon train  out  of  Vidalia  carried  more  peo- 
ple to  Turtle  lake.  Others,  who  had  come 
in  wagons,  stayed  over  to  return  in  the  even- 
ing on  the  excursion  train.  The  train  was 
taken  to  a  station  beyond  Turtle  lake,  to  be 
brought  back  at  about  9  o'clock;  but,  some 
rain  having  fallen,  and  the  track  being  slip- 
pery, the  locomotive  was  unable  to  pull  the 
entire  train,  even  in  its  empty  condition, 
and  five  cars  were  dropped  on  the  way.  A 
drizzling  rain  had  set  in,  and  the  night  was 
so  dark  that  a  person  could  not  recognize 
his  elbow  neighbor,  except  by  the  sound  of 
his  voice.  A  crowd  of  800  or  900  excursion- 
ists stood  on  both  sides  of  the  track,  in  the 
dark,  and  the  rain,  awaiting  the  arrival  of 
the  train.  It  came  on  in  the  dark,  with- 
out a  single  light  aboard  save  the  head- 
light of  the  locomotive.  What  took  place 
might  have  been  anticipated,  and  can  be 
readily  imagined.  There  was  a  wild  scram- 
ble in  the  dark  for  getting  aboard,  even  be- 
fore the  train  had  fully  stopped.  Plaintiff, 
a  healthy,  vigorous  young  colored  woman, 
was  one  of  the  excursionists.  She  says  she 
scrambled  with  the  rest  to  get  aboard,  and 
got  on  the  platform  of  one  of  the  coaches, 
and  secured  a  hold  on  the  jamb  of  the  door, 
while  her  companion  and  friend,  Jennie 
Stewart,  held  on  her,  with  an  arm  around 
her  waist.  Sam  Gross  testifies  that  he  ac- 
companied plaintiff  to,  and  helped  her  on, 
the  platform,  and  advised  her  to  try  to  get 
inside,  out  of  the  weather. 

After  waiting  some  ten  minutes  for  every 
body  to  get  aboard,  the  president  of  the 
road,  Davis,  who  was  in  charge  of  the  ex- 
cursion, went  around  with  a  lantern  to  see 
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how  800  or  900  people  had  managed  to 
crowd  themselves  on  one  locomotive,  one 
tank  car,  one  box  car,  two  coaches,  and  two 
flat  cars.  In  this  enumeration  of  the  cars 
we  intentionally  include  the  locomotive,  be- 
cause it  afforded  coigns  of  vantage  where 
not  a  few  were  lucky  enough  to  get  a  foot- 
hold, and  even  also  a  handhold  probably. 
Plaintiff  was  not  so  fortunate  as  that,  if 
we  are  to  believe  defendant's  contention  that 
she  occupied  a  position  between  two  coaches, 
holding  on  by  the  tips  of  her  feet  to  the 
edge  of  the  platform  of  one  coach,  and  by 
her  buttock  to  the  railing  of  the  platform  of 
another.  A  man,  says  Davis,  was  found 
"standing  with  one  foot  on  the  platform  of 
the  coach,  and  his  other  foot  on  the  head 
block  of  the  box  car;  and  there  was  a  little 
girl  standing  right  up  by  the  side  of  him. 
She  was  hanging  by  a  brake  staff,  with  noth- 
ing else  underneath,  except  she  had  her  hand 
on  a  coppler."  Whatever  plaintiff's  position 
was,  the  train,  after  moving  about  100  yards 
and  coming  to  a  stop  from  the  inability 
of  the  locomotive  to  pull  it,  Anally  started, 
and  had  made  about  3  miles,  at  a  rate  esti- 
mated at  from  3  to  8  miles  an  hour,  when 
a  bridge  gave  way,  right  under  where  plain- 
tiff was,  and  plaintiff  fell  among  the  wreck- 
age, and  suffered  the  injury  for  which  she 
brings  the  present  suit  in  damages,  char- 
ging that  the  accident  occurred  through  the 
negligence  of  the  defendant  company.  Plain- 
tiff's end  of  the  coach  had  dropped  down 
until  the  coach  stood  at  an  angle  of  45  de- 
grees. Plaintiff  was  found  outside  of  the 
platform,  half  seated  on  the  edge  of  it,  hold- 
ing onto  the  railing  witn  both  hands,  up  to 
her  waist  in  the  ddbris  of  the  bridge,  both 
her  feet  under  the  platform  behind  her,  and 
both  her  legs  caught,  below  the  knee,  be- 
tween it  and  a  piling,  one  of  them  apparent- 
ly simply  caught  and  pinned,  the  other  held 
crushed  and  mashed  against  the  piling.  In 
that  position  of  torture  she  remained  for 
about  three  hours,  until  an  ax  could  be  pro- 
cured from  a  distance  and  the  piling  chopped 
away.  The  engine  had  gone  out  of  commis- 
sion for  want  of  water,  and  could  not  be 
utilized  for  getting  this  ax,  or  for  hauling 
to  Vidalia  that  part  of  the  train  which  had 
crossed  in  safety.  The  next  morning  it  was 
supplied  with  water  from  the  bayou  by 
means  of  buckets,  and  plaintiff  was  taken 
to  Vidalia,  after  she  had  remained  on  an 
improvised  stretcher  all  night  in  the  woods 
and  in  the  weather.  The  record  does  not 
specify  at  what  hour  she  reached  Vidalia, 
but  by  that  time,  although  she  had  received 
medical  aid  immediately  after  she  had  been 
extricated  from  her  horrible  position,  she 
was  in  a  dying  condition.  The  most  power- 
ful restoratives  had  to  be  administered  to 
her,  and  for  forty-eight  hours  her  life  hung 
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by  a  thread.  The  mashed  leg  had  to  be  am- 
putated. The  other,  which  had  only  a 
simple  fracture,  was  reset.  The  record 
leaves  it  doubtful  whether  she  has  the  use 
of  this  other  leg;  but  she  testifies  that  she 
can  no  longer  earn  a  livelihood,  and  that 
she  is  now  dependent  upon  her  father  for 
support. 

The  coach,  in  falling,  became  uncoupled 
from  that  in  front,  and  the  latter  crossed 
safely.  Defendant's  contention  is  that, 
when  the  coaches  separated,  plaintiff  lost 
her  precarious  foothold,  and  dropped 
straight  down  into  the  wreckage,  and  that 
her  injury  was  due  exclusively  to  her  fault 
in  occupying  this  dangerous  position.  Plain- 
tiff and  her  companion,  Jennie  Stewart,  say 
that  with  the  sudden  dipping  of  the  coach 
they  slipped  and  fell,  and  the  plaintiff's 
feet  were  caught  in  the  wreckage,  whereas 
only  Jennie  Stewart's  dress  was  thus  caught. 

Accompanying  Davis  and  his  solitary  lan- 
tern on  the  inspection  tour  before  the  start- 
ing of  the  train,  there  went  Campbell,  jus- 
tice of*  the  peace  and  mayor  of  Vidalia, 
Roundtree,  deputy  sheriff,  and  Johnson,  col- 
ored deputy  sheriff.  All  four  testified  for 
defendant.  Davis  says  he  found  plaintiff  in 
the  acrobatic  position  between  the  two 
coaches  described  above.  Campbell  says 
that  she  "was  sitting  on  the  floor  of  the 
platform,  just  to  the  left  of  the  door,  with 
one  foot  stretched  straight  out  on  the  plat- 
form, and  the  other  sorter  hanging  over  to- 
wards the  step."  Johnson  says  that  he  saw 
plaintiff  sitting  either  on  the  floor  of  the 
platform,  or  on  the  hand  railing — he  could 
not  be  positive  which — "with  her  legs  hang- 
ing down  between  the  cars."  Roundtree 
does  not  remember  seeing  plaintiff,  nor  hav- 
ing heard  the  colloquy  described  by  Davis 
and  Johnson  as  having  taken  place  between 
her  and  Davis  wherein  Davis  is  said  to  have 
urged  her  to  get  down  and  to  have  warned 
her  of  the  danger  of  her  position.  Plain- 
tiff and  her  companion,  Jennie  Stewart, 
deny  positively  that  Davis  spoke  to  plain- 
tiff. 

When  the  case  came  on  for  trial,  defend- 
ant applied  for  a  continuance,  on  the  ground 
of  the  absence  of  four  material  witnesses, 
namely,  Lucas  Johnson,  Joel  Baer,  Israel 
Garner,  and  Clarence  Bryant.  Davis,  thy 
president  of  the  defendant  company,  made 
an  affidavit  to  the  effect  that  he  expected 
to  prove  by  these  absent  witnesses  that  they 
were  "on  the  same  coach  with  plaintiff  at 
the  time  of  the  accident,  and  that  plaintiff 
was  sitting  on  the  guard  or  the  hand  rail 
of  the  platform  of  the  coach  with  her  feet 
resting,  or  upon,  the  platform  of  the  coach 
immediately  in  front  of  the  coach  on  which 
plaintiff  was  sitting  down  on  said  guard  or 
hand  rail;"  that  they  were  near  plaintiff, 
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"and  could  well  see  the  position  she  was  in." 
For  the  purpose  of  avoiding  a  continuance, 
plaintiff  admitted  that  said  witnesses,  if 
present,  would  testify  as  stated  in  the  affi- 
davit. Cross-examined  as  to  the  extent  of 
his  information  touching  these  witnesses, 
Davis  said  that  Lucas  Johnson  had  told  him 
that  "there  was  a  man  right  by  the  side 
of  this  girl,  and  he  was  pulling  his  feet 
out  from  behind  the  same  tie  that  was  in 
front  of  her,  and  that  this  was  Israel  Gar- 
ner, and  that  he  was  in  Arkansas."  Ques- 
tioned as  to  when  and  where  Lucas  Johnson  • 
had  told  him  this,  Davis  answered:  "It 
was,  I  think,  in  Judge  Elam's  office,  on  the 
day,  if  I  remember,  when  we  expected  to 
try  the  case,  the  latter  part  of  last  week." 

Questioned  further,  he  answered:  I  don't 
know  whether  it  was  that  day  or  not.  I  saw 
him  over  here;  he  was  here. 

Q.  Is  Lucas  Johnson  a  colored  man? 

A.  Yes,  sir. 

Q.  Is  he  a  black  man  or  mulatto? 

A.  I  didn't  pay  particular  attention  to  his 
color;  I  did  not  see  him  but  a  few  minutes. 

Q.  Is  he  a  tall  man  or  a  low  man  ? 

A.  I  didn't  pay  particular  attention  to 
him;  I  expect  he  is  an  ordinary-sized  man. 

Q.  Is  he  a  slender  man  or  a  stout  man? 

A'.  I  think  my  answer  will  cover  that. 

Q.  But  you  actually  did  Iiave  a  conversa- 
tion with  him? 

A.  Yes,  sir;  that  is,  my  attorney  did,  and 
I  think  I  told  him  who  he  was. 

Touching  Clarence  Bryant,  he  said:  "I 
don't  remember  who— I  think  Tom  Johnson 
— told  me  about  Clarence  Bryant.  I  believe 
so;  I  am  not  positive;  and  Clarence  Bryant 
lives  in  Natchez,  Mississippi.  I  don't  know 
whether  I  talked  with  him  or  not.  I  did 
not  talk  with  him  in  Judge  Elam's  office. 
I  saw  him,  and  I  may  have  talked  to  him, 
but  that  was  last  week,  before  this  affidavit 
was  filed."  Touching  Joel  Baer,  he  says: 
"Capt.  Richardson,  of  the  Natchez  &  Vidalia 
Ferry,  informed  me  in  reference  to  Joel 
Baer,  and  I  sent  for  Joel  Baer  and  tried  to 
have  hint  to  come  down  to  the  ferryboat  on 
the  Natchez  side.  He  is  a  watchman,  as  I 
understand,  on  the  Betsy  Ann,  and  was 
asleep  and  would  not  come." 

A  great  many  witnesses  on  the  trial  were 
asked  if  they  had  seen  any  of  these  four 
men  on  the  excursion,  or  at  the  picnic,  and 
not  one  of  them  had  seen  any  of  them;  and 
not  one  of  them  knew  them,  or  of  them,  ex- 
cept one,  Sol.  Carter,  who  knows  Lucas 
Johnson  when  he  sees  him. 

Under  the  foregoing  testimony,  it  is  not 
over  certain  that  Clarence  Bryant,  Joel 
Baer,  and  Israel  Garner  are  not  so  many 
Mrs.  Harrises,  or  that,  if  real  creatures  of 
flesh  and  blood,  and  produced  on  the  wit- 
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ness  stand,  they  would  have  testified  as 
stated,  or  that  Lucas  Johnson  would  have 
done  so;  but  certain  it  is  that,  if  they  had 
so  testified,  nobody  would  have  believed 
them,  for  at  the  time  of  the  accident  there 
was  not  even  the  solitary  lantern,  and  it  is 
an  incontestable  fact  in  the  case  that  the 
night  was  too  dark  for  anything  to  be  seen, 
and  it  is  simply  impossible  that  the  wit- 
nesses should  have  seen  the  position  of 
plaintiff's  feet.  Among  the  large  number  of 
witnesses  who  testified  in  the  case,  not  a 
.  single  one  was  able  to  name  a  single  one  of 
the  persons  who  were  on  the  particular  car 
on  which  he  or  she  was,  except  their  own 
traveling  companion,  of  whose  presence  they 
were  cognizant  otherwise  than  by  sight,  and 
except  also  in  a  few  instances  where  they 
recognized  a  neighbor  by  his  or  her  voice. 

The  facts  must  be  taken  to  be  that  the 
plaintiff  was  standing  on  the  platform,  and 
that  with  the  sudden  dip  of  the  car  she 
slipped,  as  she  and  her  companion  Jennie 
Stewart  say  they  did.  Davis  is  flatly  con- 
tradicted by  plaintiff  and  her  companion, 
Jennie  Stewart,  and  by  his  own  two  wit- 
nesses who  accompanied  him  on  the  inspec- 
tion tour;  by  Campbell,  who  says  that  plain- 
tiff was  seated  on  the  floor  of  the  platform ; 
and  by  Johnson,  who  says  that  plaintiff's 
"legs  were  hanging  down  between  the  cars ; " 
and  to  some  extent  he  is  contradicted  by 
Sam  Gross,  who  helped  plaintiff  to  get  on 
the  platform,  and  advised  her  to  try  to  get 
inside,  out  of  the  weather;  and  is  corrob- 
orated only  by  what  it  is  admitted  his  ab- 
sent witness,  Lucas  Johnson,  and  his  three 
other,  more  or  less  mythical,  absent  wit- 
nesses, would  swear  to  if  present.  The  jury 
evidently  believed  plaintiff's  statement,  and 
refused  to  credit  Davis  and  his  four  con- 
tinuance witnesses;  and  the  case,  as  a 
whole,  impresses  this  court  in  the  same 
way. 

So  far  as  the  pretended  admissions  made 
by  plaintiff  while  her  legs  were  being 
mashed  between  the  car  platform  and  the 
bridge  piling,  and  after  reaching  Vidalia, 
are  concerned,  and  so  far  as  the  statement 
made  by  some  of  defendant's  witnesses  to 
the  effect  that  plaintiff  was  not  suffering 
while  pinned  in  the  wreckage  are  concerned, 
the  jury  evidently  did  not  believe  them. 
The  said  admissions  were  not  heard  by  the 
persons  who  were  holding  plaintiff  up,  or 
by  any  of  the  bystanders.  These  heard 
plaintiff  crying  out  in  her  agony,  and  call- 
ing upon  the  Lord.  From  the  excess  of 
pain  she  fainted  twice.  By  the  time  she 
reached  Vidalia  she  was,  as  already  stated, 
in  a  dying  condition.  The  court  believes 
the  plaintiff  when  she  says:  "No  sir,  I  did 
not  say  anything  like  that.  I  did  not  have 
that  much  sense  then." 
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Defendant's  able  counsel  argue  that  plain- 
tiff must  have  been  standing  outside  of  the 
railing  of  the  platform,  as  testified  to  by 
Davis  and  his  four  continuance  witnesses, 
because  she  was  found  outside  of  the  rail- 
ing after  the  accident;  but  while  counsel 
argue  that  the  spaces  between  the  uprights 
of  the  railing  were  not  sufficient  to  allow 
of  plaintiff's  having  slipped  through,  the 
testimony  on  the  point  is  silent,  and,  the 
court  will  add,  unnecessarily  and  suspicious- 
ly silent'. 

A  dilemma  is  presented  to  defendant. 
Plaintiff's  position  was  reasonably  secure, 
or  it  was  not.  If  it  was  reasonably  secure, 
her  adopting  it  as  the  only  chance  provided 
her  for  getting  home  that  night  out  of  the 
dark  and  rain  was  not  negligence,  on  the 
same  principle  that  riding  on  the  platform 
of  the  coach  is  not  negligence  where  no  bet- 
ter accomodation  is  provided.  6  Cyc.  Law 
&  Proc.  p.  653.  It  is  also  to  be  noted  that, 
if  it  be  true  that  she  occupied  it,  then  that 
she  occupied  it  safely  until  the  bridge  broke 
down,  and,  presumably,  might  have*  contin- 
ued to  occupy  it  safely  to  the  end  of  the 
journey  but  for  the  breaking '  down  of 
the  bridge.  On  the  other  hand,  if  it  was 
so  insecure  that  her  occupying  it,  even  under 
stress  of  the  circumstances,  was  unreason- 
able, then  it  was  the  bounden  duty  of  Davis, 
as  conductor  of  the  train,  to  insist  upon 
her  getting  down,  even  if  his  sole  means  of 
compelling  her  was  to  refuse  to  start  the 
train  until  she  had  done  so.  He  had  no 
right  to  assume  that  she  realized  as  fully 
as  he  did  the  danger  of  the  position.  Un- 
der certain  circumstances  it  is  the  duty  of 
the  carrier  to  protect  the  passenger  against 
his  or  her  own  negligence,  under  penalty  of 
the  failure  to  do  so  being  regarded  as  the 
proximate  cause  of  a  resulting  accident.  6 
Cyc.  Law  &  Proc.  p.  641.  And  all  the  more 
imperative  is  this  duty  in  a  case  where  it 
has  been  the  overcrowding  of  the  train,  re- 
sulting from  the  mismanagement  of  the 
carrier,  that  has  forced  the  passenger  to  oc- 
cupy the  dangerous  position.  6  Cyc.  Law 
&  Proc.  p.  623. 

Indeed,  considering  that  people  were  rid- 
ing on  the  top  of  the  box  cars,  on  the  engine, 
and  virtually  wherever  they  could  manage 
to  hold  on, — and  all  through  defendant's 
fault  by  not  providing  better  accommoda- 
tion,— and  with  the  full  knowledge  of  the 
president  of  the  road,  any  charge  against 
a  passenger,  especially  against  a  young  col- 
ored woman,  of  riding  in  a  negligent  man- 
ner, comes  out  of  the  mouth  of  the  defend- 
ant with  poor  grace. 

But  it  is  not  necessary  to  go  into  all 
these  questions,  since  the  court  finds  that 
plaintiff  was  riding  on  the  platform. 

Davis  says  that  he  went  around  the  train 
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telling  those  who  were  in  dangerous  places 
that  they  had  to  get  off;  but  he  does  not 
say  that  he  requested  those  who  had  been 
so  fortunate  as  to  secure  standing  room  on 
the  platforms  to  get  down.  His  statement 
is  that  those  on  the  platforms  were  not  in 
so  dangerous  a  position,  because  ''they  are 
protected  by  the  guard  rails."  The  clear 
duty  of  Davis  was  to  exclude  from  the  train 
all  those  who,  not  belonging  to  the  excur- 
sion and  unprovided  with  tickets,  had  no 
right  thereon.  His  lame  excuse  that  he 
could  not  control  the  crowd  cannot  serve. 
Nothing  shows  that  he  could  not  have  done 
so;  at  any  rate,  he  made  no  serious  effort 
in  that  direction.  He  had  in  his  own  hands 
the  remedy  of  refusing  to  start  the  train 
until  all  those  not  belonging  thereon  should 
have  got  off.  The  truth  of  the  matter  is 
that  the  utter  inadequacy  of  the  accomo- 
dation, and  the  darkness,  had  brought  about 
a  situation  of  very  great  difficulty,  calling 
for  heroic  treatment,  and  that  Davis,  in- 
stead of  dealing  seriously  with  it,  followed 
the  course  least  troublesome  to  himself, 
evidently  not  realizing  the  extent  of  his  re- 
sponsibility in  the  premises.  Those  who 
were  on  the  platforms  had  a  right  to  re- 
main there.  Their  contract  entitled  them 
to  get  home  on  that  particular  train  (6 
Cyc.  Law  &  Proc.  p.  581),  and,  if  the  plat- 
form was  the  safest  place  they  could  se- 
cure, they  had  the  right  to  occupy  it.  De- 
fendant's witness  Roundtree  says  that  the 
cars  were  a  perfect  jam;  that  he  tried  to 
get  on,  but  could  not.  Under  the  circum- 
stances,— the  choice  lying  between  riding  on 
the  platform  and  staying  the  greater  part 
of  the  night,  if  not  all  night,  in  the  rain 
and  the  dark, — it  was  not  negligence  for 
plaintiff  to  ride  on  the  platform.  2  Rapalje 
&  Mack's  Digest  of  Railway  Law,  p.  503, 
No.  476;  Id.  p.  375;  Lynn  v.  Southern  P. 
Co.  103  Cal.  7,  24  L.  R.  A.  710,  36  Pac.  1018; 
5  Am.  &  Eng.  Enc.  Law,  p.  678;  6  Cyc. 
Law  &  Proc.  p.  653,  notes  38  and  39. 

We  conclude  that  plaintiff  was  not  guilty 
of  contributory  negligence,  and  pass  to  the 
question  of  defendant's  negligence. 

The  learned  counsel  for  plaintiff  argue 
that  the  defendant,  having  pleaded  contrib 
utory  negligence,  which  is  a  plea  in  con- 
fession and  avoidance,  has  thereby  admitted 
its  negligence,  and  shifted  the  burden  of 
proof  in  that  regard.  In  reply  to  this,  the 
learned  counsel  for  defendant  say  that  the 
answer  does  not  contain  a  plea  of  contrib- 
utory negligence,  but  that,  on  the  contrary, 
it  expressly  alleges  that  the  injury  of  plain- 
tiff was  due  entirely  to  her  own  negligence ; 
that  she  was  the  sole  cause  of  it.  It  is 
true  the  answer  reads  in  that  way,  but  it 
must  be  taken  to  mean  that  the  plaintiff 
contributed  to  the  accident,  not  that  she 
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was  the  sole  cause  of  it.  To  say  that  she 
was  the  sole  cause  of  it  would  mean  that 
she  had  caused  the  bridge  to  collapse  and 
the  coach  to  be  precipitated.  This,  evident- 
ly, was  not  the  idea  meant  to  be  conveyed, 
and  no  one  in  the  lower  court  so  understood 
the  answer.  It  was  taken  to  be  a  plea  of 
contributory  negligence,  and  the  case  was 
tried  on  that  theory.  On  any  other  theory, 
nine  tenths  of  the  evidence  offered  by  defend- 
ant would  have  been  irrelevant,  and  the  affi- 
davit of  its  president  to  the  materiality  of 
the  expected  testimony  of  the  four  absent 
witnesses  would  have  been  untrue.  But  the 
court  does  not  agree  with  the  contention 
that  a  plea  of  contributory  negligence, 
when  properly  pleaded  in  the  alternative 
( and  it  must  be  taken  to  have  been  so  plead- 
ed in  this  case,  if  at  all ) ,  admits  the  negli- 
gence charged  in  the  petition.  Some  courts 
have  taken  that  view  (5  Enc.  PI.  &  Pr.  p. 
11),  but  .no  decision  is  cited  where  this 
court  has  done  so,  and  we  do  not*  think  that 
such  a  doctrine  has  any  place  in  our  liberal 
system  of  pleading.  What  the  defendant 
says  by  such  a  plea,  coupled  with  a  general 
denial,  as  in  this  case,  is  that  he  is  not 
guilty  of  the  negligence  charged;  but  that, 
if  he  is,  then  that  plaintiff,  by  his  or  her 
own  negligence,  contributed  to  the  resulting 
injury,  and  for  that  reason  cannot  recover. 
Before  plaintiff  can  recover,  she  must 
show  that  her  injury  was  caused  by  defend- 
ant's negligence.  We  copy  verbatim  her  as- 
signment of  negligence,  to  wit:  "That  her 
said  sufferings,  injuries,  and  disabilities 
were  caused  by  no  fault  or  neglect  of  her 
own,  but  were  proximately  and  directly 
caused  by  the  imprudence,  want  of  skill,  care, 
and  caution,  and  by  the  gross,  wilful,  wan- 
ton, and  cruel  negligence  of  the  said  railway 
company,  its  managers  and  employees,  in 
the  following  particulars,  to  wit:  (1)  In 
overcrowding  its  cars  and  coaches  beyond 
their  capacity,  as  aforesaid.  (2)  In  bring- 
ing to  bear  upon  its  road  and  bridges,  and 
especially  upon  bridge  No.  26,  a  greater 
weight  than  they  and  it  could  bear.  (3)  In 
the  old  and  rotten  condition  of  the  road 
and  its  bridges,  and  especially  of  bridge  No. 
26.  (4)  In  the  improper  and  faulty  construc- 
tion of  its  bridges,  and  especially  of  bridge 
No.  26.  (5)  In  the  want  of  proper  and  time- 
ly inspection  of  its  road  and  bridges,  and 
especially  of  bridge  No.  26.  (6)  In  the  want 
of  proper  and  timely  repairs  to  its  road  and 
bridges,  and  especially  to  bridge  No.  26.  (7) 
In  the  want  of  a  proper  equipment  of  its 
train  with  the  necessary  tools,  instruments, 
and  appliances  needful  and  useful  in  case 
of  an  emergency  or  wreck.  In  the  want  of 
suitable,  proper,  and  sufficient  accommoda- 
tions and  facilities  for  passenger  traffic.  (8) 
In  not  carrying  a  proper  and  sufficient  sup- 
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ply  of  water  in  the  reservoir  on  its  loco- 
motive, or  in  negligently  allowing  same  to 
leak  out.  In  not  providing  a  supply  of  wa- 
ter for  its  locomotives  and  engines  at  prop- 
er, convenient,  and  suitable  places.  (0) 
In  not  timely  relieving  petitioner  from  her 
perilous  condition  aforesaid.  (10)  In  al- 
lowing petitioner  to  remain  in  the  woods 
all  night  without  proper  surgical  and  medic- 
al treatment  and  attention.  (11)  In  not 
quickly  and  speedily  conveying  petitioner 
to  Vidalia  or  Natchez,  where  she  could  have 
obtained  the  care  and  attention  of  skilled 
physicians,  surgeons,  and  nurses.  (12) 
In  not  timely  providing  the  means  of  con- 
veying petitioner  from  the  place  of  accident 
to  Vidalia  or  Natchez.  In  the  want  of  prop- 
er care,  prudence,  caution,  and  skill  in  the 
management  of  its  train  and  the  handling 
of  its  passengers." 

A  railroad  bridge  should  be  so  constructed 
as  to  sustain  the  weight  of  any  train  that 
may  have  to'  pass  over  it,  hence  the  two 
grounds  of  the  overloading  of  the  cars  and 
of  the  deficiency  of  the  bridge  are  in  reality 
one  and  the  same. 

There  can  be  no  question  whatever  that 
the  business  of  providing  the  excursionists 
with  return  transportation  was  most  gross- 
ly and  culpably  mismanaged,  but  between 
that  and  the  injury  complained  of  there 
was  no  causal  connection.  It  was  the 
breaking  down  of  the  bridge  that  was  the 
proximate  cause  of  the  injury.  True,  plain- 
tiff would  not  have  been  injured  if  she  had 
been  provided  with  a  seat,  or  even  with 
standing  room  inside  of  the  coach;  but  the 
failure  to  provide  a  seat,  or  even  standing 
room,  inside  of  the  coach,  on  a  cheap  excur- 
sion, such  as  this  one  was,  is  not,  as  a  mat- 
ter of  law,-  and  is  not  shown  as  matter  of 
fact  to  be,  negligence  such  as,  of  itself  alone, 
without  the  co-operation  of  any  other  or 
further  negligence  of  the  railway  company, 
will  give  rise  to  a  cause  of  action  in  behalf 
of  an  excursionist  who  is  compelled  thereby 
to  ride  on  the  platform,  and,  as  a  result  of 
being  there,  is  injured  by  an  accident  oc- 
curring through  no  fault  of  the  railway 
company.  The  absence  of  the  necessary 
tools  for  use  in  case  of  a  wreck,  and  the 
faulty  condition  of  the  locomotive,  did  not 
contribute  to  the  accident;  but,  as  the  event 
showed,  the  absence  of  the  ax  usually  car- 
ried by  railways  for  just  such  emergency 
use,  or  the  absence  of  some  other  equivalent 
tool,  contributed  directly  to  the  protraction 
of  plaintiff's  sufferings.  Had  there  been 
such  an  ax  or  other  equivalent  tool,  plain- 
tiff would  have  been  extricated  promptly, 
and  would  have  been  spared  the  three  hours 
of  torture.  Plaintiff  was  released  within  a 
few  minutes  after  an  ax  had  been  procured. 
Whether  responsible  or  not  for  the  collapse 
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of  the  bridge,  defendant  is  certainly  respon- 
sible for  this  easily  avoidable  protraction  of 
plaintiff's  sufferings.  The  failure  to  carry 
this  ax  or  other  equivalent  tool  was  not 
negligence  simply,  but  was  negligence  of  the 
worst  sort.  Ordinary  common  foresight 
would  have  suggested  the  doing  so,  let  alone 
the  high  degree  of  foresight  to  which  a  rail- 
way company  is  held  for  the  safety  of  its- 
passengers.  For  the  additional  sufferings 
which  she  thus  endured,  unnecessarily, 
through  defendant's  gross  and  unmitigated 
fault,  plaintiff  is  entitled  to  judgment,  re- 
gardless of  what  may  be  the  issue  of  the 
suit  on  the  question  of  negligence  in  connec- 
tion with  the  bridge.  The  amount  of  this 
judgment  we  shall  not  fix  at  this  time,  pre- 
ferring to  leave  it  to  be  fixed  by  the  jury 
when  it  comes  to  pass  upon  the  case  as  a 
whole. 

Whether  the  breaking  down  of  the  bridge- 
was  due  to  the  negligence  of  the  defendant 
company  is  left  an  open  question  by  the  rec- 
ord. Defendant  sought  to  offer  evidence 
on  that  subject,  but  the  court  ruled  that 
the  evidence  was  inadmissible,  because  the 
defense  of  contributory  negligence  admitted 
the  negligence  with  regard  to  the  bridge. 
Logically  it  did.  Without  there  be  negli- 
gence, there  cannot  be  contributory  negli- 
gence. Nor  shall  we  say  that  in  the  light 
of  the  authorities  elsewhere  on  the  subject, 
and  in  the  absence  of  any  announcement 
from  this  court,  our  learned  brother  of  the 
lower  court  did  not  rule  right  from  his 
standpoint;  but,  as  indicated  by  what  has 
already  been  said,  the  ruling  cannot  have 
the  sanction  of  this  court.  The  two  defens- 
es, of  denial  of  negligence  and  of  allegation 
of  contributory  negligence,  clash  only  in 
their  verbal  enunciation;  in  practice  they 
do  not.  They  depend  upon  two  independ- 
ent sets  of  fact 8;  the  one  upon  the  con- 
duct of  defendant,  and  the  other  upon  the 
conduct  of  plaintiff.  On  the  trial  of  the 
case  they  do  not  cause  confusion  or  compli- 
cation, and  do  not  embarass  the  plaintiff  in 
the  presentation  of  hiR  case;  all  he  has  to 
do  is  to  produce  before  the  court  all  the 
facts.  Both  are  valid  defenses,  and  there 
can  be  no  good  practical  reason  for  com- 
pelling the  defendant  to  elect  between  them. 
However  logical  it  might  be,  there  is  in 
practice  no  good  reason  for  it;  and,  in  addi- 
tion to  being  unnecessary,  it  might,  in  a 
large  number  of  cases,  prove  downright  mis- 
chievous. Even  in  the  full  light  of  all  the 
facts  as  produced  on  the  trial,  it  is  not  al- 
ways easy,  as  this  court,  to  its  chagrin, 
knows  but  too  well,  to  determine  whether  tho 
law's  judgment  in  the  case  should  be  found- 
ed upon  absence  of  negligence  on  the  part 
of  defendant,  or  presence  of  contributory 
negligence  on  the  part  of  plaintiff.    To  com- 
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pel  the  defendant  to  make  this  election  ia 
the  uncertain  light  of  the  early  dawn  of  the 
•case  would  be  to  put  aside  practical  utility 
and  justice  for  the  sake  of  mere  abstract, 
superficial  consistency. 

The  case  will  therefore  have  to  be  re- 
manded for  the  reception  of  evidence  on  the 
•question  of  the  negligence  vel  turn  of  defend- 
ant in  connection  with  the  bridge.  But 
the  taking  of  evidence  will  be  restricted  to 
that  single  point,  and  the  burden  will  not 
be  on  plaintiff  to  show  the  negligence  but  on 
defendant  to  show  the  absence  of  it  {he- 
Blanc  v.  Sweet,  107  La.  355,  90  Am.  St. 
Rep.  303,  31  So.  766),  and  the  defendant 
will  have  to  be  held  liable  in  connection 
with  said  bridge,  unless  it  can  show  that 
the  bridge  as  originally  constructed  was  as 
safe  as  the  highest  degree  of  practical  care 
and  skill  could  make  a  bridge  of  that  class, 
and  that,  to  the  fullest  extent  that  the  high- 
est degree  of  care  and  foresight  could  sug- 
gest, it  was  inspected  for  discovering  and 
remedying  any  defects  that  might  have  de- 
veloped in  it  from  the  operation  of  the  road 
or  other  causes,  and,  in  case  the  defect  was 
latent  in  the  material,  then  that  the  mate- 
rial was  tested  before  being  put  in  position. 
6  Cyc.  Law  &  Proc.  pp.  617-619;  Hutchin- 
son, Carr.  2d  ed.  §  512a,  p.  581,  §  501,  p. 
567;  6  Rapalje  &  Mack's  Digest  of  Railway 
Law,  p.  255,  Nos.    137,   162,   171,  et  seq.; 


Louisville  City  R.  Co.  v.  Weams,  80  Ky. 
420;  Ingalls  v.  Bills,  9  Met.  1,  43  Am.  Dec. 
355;  Bowen  v.  New  York  C.  R.  Co.  18  N. 
Y.  408,  72  Am.  Dec.  532.  In  other  words, 
for  rebutting  the  presumption  of  negligence, 
the  defendant  will  have  to  show  that  the 
defective  condition  of  this  bridge  was  due 
to  some  cause  which,  by  the  exercise  of  the 
highest  degree  of  care  and  skill  and  fore- 
sight, it  could  not  have  guarded  against. 
It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
set  aside,  and  the  case  be  remanded  for  fur- 
ther trial  in  accordance  with  the  views  here- 
in expressed,  with  right  to  a  jury;  no  fur- 
ther evidence  to  be  taken,  however,  except 
on  the  sole  point  of  the  negligence  vel  non 
of  the  defendant  in  connection  with  the 
bridge;  the  damages,  in  the  event  defendant 
is  found  to  have  been  negligent  in  that  con- 
nection, to  be  for  the  entire  case,  but,  in 
the  contrary  event,  to  be  only  for  the  addi- 
tional sufferings  and  injury  resulting  to 
plaintiff  from  her  not  having  been  extricat- 
ed from  the  wreckage  as  soon  as  might 
have  been  done  had  the  train  been  equipped 
with  the  proper  tools  in  prevision  of  such 
emergency;  the  plaintiffs  to  pay  the 
costs  of  this  appeal. 

Petition  for  rehearing  denied  June  5, 1905. 


NEBRASKA  SUPREME  COURT. 


Benjamin  F.   ALDRITT,  Appt., 

v. 

Charles  FLEISCHAUER. 


(. 


.Neb.. 


•  > 


•1.  An  owner  of  land  must  so  nse  his 
own  property  as  not  unnecessarily 
and  negligently  to  Injure  his  nelft fl- 
oor. Every  proprietor  may  lawfully  lmprjve 
his  property  by  doing  what  Is  reasonably 
necessary  for  this  purpose,  and.  unless  guilty 
of  some  act  of  negligence  In  the  manner  of 
its  execution,  will  not  be  answerable  to  an  ad- 
joining proprietor,  although  he  may  thereby 
cause  surface  water  to  flow  on  the  premises 
of  the  latter  to  his  damage. 

2.  An  owner  of  land  bas  the  rigrht.  in 
the  Interest  of  Brood  husbandry,  to 
drain  ponds  or  basins  thereon  of  a  tempo- 
rary character,  and  which  have  no  natural 
outlet  or  course  of  flow,  by  discharging  the 

•Head notes  by  Letton,  C. 


Note. — As  to  rights  and  liabilities  in  respect 
of  surface  waters,  see  also,  in  this  series.  Todd 
v.  York  County,  66  L.  R.  A.  561,  and  note,  and 
Baldwin  ▼.  Ohio  Twp.  67  L.  R.  A.  642. 
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waters  thereof,  by  means  of  an  artificial  chan- 
nel, into  a  natural  surface-water  drain  on  his 
own  property,  and,  through  such  drain,  over 
the  land  of  another  proprietor  in  the  general 
course  of  drainage  in  that  locality,  even 
though  the  flow  in  such  natural  drain  is 
thereby  increased  over  the  lower  estate,  and 
provided  that  this  is  done  in  a  reasonable 
and  careful  manner  and  without  negligence. 

(June  8,  1905.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Fillmore  County 
in  favor  of  defendant  in  an  action  brought 
to  enjoin  the  discharge  of  surface  water 
by  defendant  upon  plaintiff's  property.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  D.  Pope,  for  appellant: 

The  owner  of  a  dominant  estate  has  no 
right,  at  common  law,  to  direct  the  waters 
of  a  slough  therein  into  a  channel  wholly 
different  from  that  in  which  they  naturally 
flow. 

Dayton  v.  Drainage  Comrs.  128  111.  271, 
21  N.  E.  108;  Anderson  v.  Henderson,  124 
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111.  164,  16  N.  E.  232;  Hicks  v.  Silliman,  03 
111.  256;  Mellor  v.  Pilgrim,  3  111.  App.  476. 

The  owner  of  a  natural  pond  or  reser- 
voir, wherein  the  surface  water  from*  the 
surrounding  land  accumulates,  and  from 
which  it  has  no  means  of  escape,  except  by 
evaporation  or  percolation,  cannot  lawfully, 
by  means  of  a  ditch,  discharge  such  water  up- 
on the  land  of  his  neighbor,  to  his  injury. 

Davis  v.  Londgreen,  8  Neb.  43;  Fremont, 
E.  d  M.  Valley  R.  Oo.  v.  Mar  ley,  25  Neb. 
147,  13  Am.  St.  Rep.  482,  40  N.  W.  948; 
Bunderson  v.  Burlington  d  M.  River  R.  Co. 
43  Neb.  540,  61  N.  W.  721;  Lincoln  d  B.  H. 
R.  Oo.  v.  Sutherland,  44  Neb.  526,  62  N. 
W.  850. 

The  owner  of  land  has  the  absolute,  in- 
herent right  to  occupy  and  use  it  for  such 
purpose  as  he  sees  fit,  unmolested  by  the  un- 
lawful discharge  of  surface  water  thereon 
by  another. 

Gilmore  v.  Armstrong,  48  Neb.  06,  66  N. 
W.  008. 

A  party  has  no  right  to  collect  surface 
water  in  a  ditch  or  drain,  and  permit  it 
to  flow  onto  the  land  of  another,  without 
the  latter* 8  consent;  and,  if  he  does  so,  he 
will  be  liable  for  the  damages  sustained. 

Fremont,  E.  d  M.  Valley  R.  Co.  v.  Marley, 
25  Neb.  138,  13  Am.  St.  Rep.  482,  40  N.  W. 
048;  Lincoln  Street  R.  Co.  v  Adams,  41  Neb. 
745,  60  N.  W.  83 ;  Jaoobson  v.  Van  Boening, 
48  Neb.  83,  32  L.  R.  A.  229, 58  Am.  St.  Rep. 
684,  66  N.  W.  003;  Fremont,  E.  d  M.  Valley 
R.  Co.  v.  Harlin,  50  Neb.  713,  36  L.  R.  A.  417, 
61  Am.  St.  Rep.  578,  70  N.  W.  263 ;  Rychlicki 
v.  St.  Louis,  14  Am.  St.  Rep.  654,  note,  08 
Mo.  407,  4  L.  R.  A.  504,  11  S.  W.  1001; 
Albany  v.  Sikes,  47  Am.  St.  Rep.  137,  note, 
04  Ga.  30,  26  L.  R.  A.  053,  20  S.  E.  257. 

To  an  action  against  a  continuing  injury 
to.  land  caused  by  an  unlawful  discharge 
of  surface  water  by  an  adjoining  proprietor, 
it  is  no  defense  that  the  injury  is  in  part 
threatened  by  the  acts  of  another. 

Jaoobson  v.  Van  Boening,.  48  Neb.  80,  32 
L.  R.  A.  220,  58  Am.  St.  Rep.  684,  66  N. 
W.  003. 

A  water  course  is  a  stream  of  water 
usually  flowing  in  a  definite  channel  having 
a  bed  and  sides  or  banks,  and  usually  dis- 
charging itself  into  some  other  stream  or 
body  of  water. 

Luther  v.  Winnisimmet  Co.  0  Cush.  174. 

To  constitute  a  water  course  it  must  be 
a  stream  in  fact  as  distinguished  from 
mere  surface  drainage  occasioned  by  freshets 
or  other  extraordinary  causes;  but  the 
flow  of  water  need  not  be  continuous. 

Pyl'e  v.  Richards,  17  Neb.  180,  22  N.  W. 
370;  Town  v.  Missouri  P.  R.  Co.  60  Neb.  773, 
70  N.  W.  402;  Hinkle  v.  Avery,  88  Iowa, 
53,  45  Am.  St.  Rep.  224,  55  N.  W.  77 ;  Sim- 
mons v.  Winters,  21  Or.  40,  28  Am.  St.  Rep. 
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720,  27  Pac.  7;  Mitohell  v.  Bain,  142  Ind. 
614,  42  N.  E.  230;  Hoyt  v.  Hudson,  27  Wis. 
656,  0  Am.  Rep.  473. 

The  channel  and  banks  formed  by  the 
flowing  of  the  waters  must  present  to  the 
eye,  on  a  casual  glance,  the  unmistakable 
evidence  of  the  frequent  action  of  running 
water. 

Palmer  v.  Waddell,  2$  Kan.  352;  Qibbs  v. 
Williams,  25  Kan.  214,  37  Am.  Rep.  241; 
Union  P.  R.  Oo.  v.  Dyche,  31  Kan.  120,  1 
Pac.  243;  Chicago,  K.  d  W.  R.  Co.  v.  Ifor- 
row,  42  Kan.  330,  22  Pac.  413;  Town  v. 
Missouri  P.  R.  Co.  50  Neb.  768,  70  N.  W. 
402;  Drewett  v.  Sheard,  7 "Car.  &  P.  465; 
Staffordshire  d  W. .  Canal  Nav.  Oo.  v.  Bir- 
mingham Canal  Nav,  Co.  L.  R.  I.  H.  L.  254; 
Reynolds  v.  M'Arthur,  2  Pet.  417-438,  7 
L.  ed.  470-478;  Bangor  v.  Lansil,  51  Me. 
521 ;  Earl  v.  De  Hart,  12  N.  J.  Eq.  283,  72 
Am.  Dec  305;  Kauffman  v.  Qriesemer,  26 
Pa.  407,  67  Am.  Dec.  437;  Lessard  v.Stram. 
62  Wis.  112,  51  Am.  Rep.  715,  22  N.  W. 
284. 

The  property  of  one  citizen  cannot  be 
taken  for  the  use  of  another,  even  if  com- 
pensation is  made. 

Bradshaw  v.  Omaha,  1  Neb.  16;  Turner  v. 
Althaus,  6  Neb.  54;  Martin  v.  Fillmore 
County,  44  Neb.  710,  62  N.  W.  863;  Gould, 
Waters,  1000  ed.  p.  487;  Pumpelly  v. 
Green  Bay  d  M.  Canal  Co.  13  Wall.  166, 
20  L.  ed.  557;  Shell  v.  Matteson,  81  Minn. 
38,  83  N.  Vf.  401. 

Land  cannot  be  taken  for  a  purely  private 
purpose  without  regard  to  the  public's 
good,  as  for  a  private  drain,  road,  or  mining 
claim,  although  compensation  is  made  or 
tendered. 

Gould,  Waters,  1000  ed.  p.  482;  Kau- 
kauna  Water  Power  Co.  v.  Oreen  Bay  d 
M.  Canal  Co.  142  U.  S.  254,  35  L.  ed.  1004, 
12  Sup.  Ct.  Rep.  173;  Missouri  P.  R  Co. 
v.  Nebraska,  164  U.  S.  403,  41  L.  ed.  489, 
17  Sup.  Ct.  Rep.  130;  Eaton  v.  Boston,  V. 
d  M.  R.  Co.  51  N.  H.  604,  12  Am.  Rep.  147; 
Ex  parte  Martin,  13  Ark.  100,  58  Am.  Dec. 
321;  Cairo  d  F.  R.  Oo.  v.  Turner,  31  Ark. 
404,  25  Am.  Rep.  564;  Sullivan  v.  Cline,  33 
Or.  260,  64  Pac.  154;  New  England  Trout 
d  Salmon  Club  v.  Mather,  68  Vt.  338,  33  L. 
R.  A.  660,  35  Atl.  323;  Fleming  v.  Hull,  73 
Iowa,  608,  35  N.  W.  673 ;  Priewe  v.  Wiscon- 
sin State  Land  d  Improv.  Co.  03  Wis.  534, 
33  L.  R.  A.  645,  67  N.  W.  018. 

Drainage  beneficial  to  two  parties  Is  not 
a  public  use. 

McQuillen  v.  Hatton,  42  Ohio  St.  202: 
Fleming,  v.  Hull,  73  Iowa,  508,  35  N.  W. 
673. 

Messrs.  Charles  H.  Sloan  and  F.  W. 
Sloan,   for   appellee: 

An  owner  has  the  right  to  protect  his 
land  from  surface  water,  and,  in  the  inter- 
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est  of  good  husbandry,  to  drain  lagoons  or 
basins  thereon  of  a  temporary  character 
by  discharging  such  surface  water  by  means 
of  artificial  channels  into  a  natural  surface- 
water  drain  on  his  own  property,  and 
through  such  drain  or  channel,  on  and  over 
the  land  of  another,  provided  such  person 
acts  in  a  reasonable  and  careful  manner 
and  without  negligence. 

Todd  v.  York  County  (Neb.)  66  L.  R.  A. 
561,  100  N.  W.  209;  Bath  v.  Zembleman,  49 
Neb.  351,  68  N.  W.  488;  Jacobson  v.  Van- 
Boening,  48  Neb.  84,  32  L.  R.  A.  229,  58 
Am.  St.  Rep.  684,  -66  N.  W.  993;  Morrissey 
v.  Chicago,  B.  &  Q\  R.  Co.  38  Neb.  406,  56 
N.  W.  946,  67  N.  W.  522;  Beatrice  v.  Leary, 
45  Neb.  149,  50  Am.  St.  Rep.  546,  63  N.  W. 
370. 

Iietton,  C,  filed  the  following  opinion : 
The  plaintiff  brought  this  action  to 
enjoin  the  defendant  from  discharging 
surface  waters  which  accumulated  in  a  pond 
upon  the  defendant's  land  through  a  ditch 
onto  and  over  the  lands  of  the  plaintiff. 
The  defendant  is  the  owner  of  the  west  half 
of  the  northwest  quarter  of  a  certain  sec- 
tion of  land  in  Fillmore  county,  and  the 
plaintiff  owns  160  acres  lying  south  of  it. 
Upon  a  portion  of  the  defendant's  land 
there  is  a  depression  which  extends  to  the 
eastward  over  the  land  of  an  adjoining 
proprietor,  named  Howarth.  The  larger 
portion  of  this  depression  or  basin  is  upon 
the  land  of  Howarth,  and,  in  times  of  wet 
weather  or  of  melting  snows,  the  basin  is 
filled  with  water,  which  covers  35  or  40 
acres  to  a  depth  of  3  feet  or  more  at  the 
deepest  point;  about  10  or  15  acres  being 
on  defendant's  lands.  In  dry  seasons  the 
basin  is  dry.  There  is  no  natural  outlet, 
and  the  only  way  of  escape  for  the  water 
is  by  evaporation  or  percolation.  On  the 
land  of  the  defendant  a  small  natural  wa- 
ter way  or  channel  takes  its  rise ;  extending 
im  a  southerly  direction  to  the  land  of  the 
plaintiff,  and  finding  its  outlet  into  a  larger 
depression  or  water  way  extending  in  a 
southeasterly  direction  over  the  plaintiff's 
land,  and  finally  draining  into  a  natural 
water  course  called  "Turkey  creek,"  some 
miles  distant.  This  depression  upon  the 
plaintiff's  land  has  been  in  cultivation  for 
over  twenty  years.  The  defendant  dug  a 
ditch  entirely  upon  his  own  land  through  a 
slight  rim  or  rise  of  land  between  the  pond 
and  the  natural  water  way  or  "draw,"  as 
locally  styled,  which  leads  to  the  plaintiff's 
land;  thereby  draining  the  water  from  the 
pond  into  the  natural  water  way  upon  his 
own  land,  and  thus  into  and  across  that  por- 
tion of  the  plaintiff's  cultivated  land  which 
occupies-  the  water  way  or  depression  before 
mentioned.  The  facts  with  reference  to  the 
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character  of  the  basin  or  pond  upon  the  de- 
fendant's land,  and  the  manner  of  discharge 
upon  the  land  of  the  plaintiff,  are  very  simi- 
lar to  those  in  the  case  of  Todd  v.  York 
County  (Neb.)  66  L.  R.  A.  561,  100  N.  W. 
299.  The  only  apparent  distinction  between 
the  two  cases  as  to  the  facts  is  that  in  the 
Todd  Case  the  ditch  followed  the  direction 
of  the  natural  drainage,  and  that,  if  the 
pond  or  basin  had  been  filled  up,  the  water 
of  the  same  would  have  followed  the  same 
course  as  it  was  made  to  follow  by  the  dig- 
ging of  the  ditch;  while  in  the  instant  case 
the  evidence  fails  to  show  with  any  certain- 
ty where  the  water  would  flow  in  such  case, 
though  the  greater  weight  of  the  evidence 
tends  to  show  that  the  lowest  point  on  the 
rim  was  on  the  south  side  of  the  pond  on 
Howarth's  land,  and  beyond  plaintiff's  east 
line,  so  that  the  water  in  such  case  would 
not  reach  plaintiff's  land. 

Under  the  rule  in  the  Todd  Case,  which 
seems  to  be  the  rule  of  both  the*  civil  and  the 
common  law  (3  Farnham,  Waters,  §§  889a- 
o;  also  note  by  H.  P.  Farnham  to  Todd  v. 
York  County,  66  L.  R.  A.  561),  an  owner  of 
land  has  the  right  to  drain  ponds  or  basins 
thereon  of  a  temporary  character  .by  dis- 
charging the  waters  thereof,  by  means  of 
artificial  channels,  into  a  natural  surfaca 
water  drain  on  his  own  property,  and 
through  such  drain  over  the  land  of  another 
proprietor,  even  though  the  flow  in  such 
natural  drain  is  thereby  increased  over  the 
lower  estate,  provided  he  acts  in  a  reason- 
able and  careful  manner  and  without  neg- 
ligence; but  he  cannot  divert  the  flow  of  the 
water  in  a  different  direction  from  the  nat- 
ural course  of  drainage.  An  interesting 
discussion  as  to  the  law  in  such  case  is  to 
be  found  in  the  sections  of  Farnham  on  Wa- 
ters above  cited. 

The  instant  case  presents  the  question 
whether  the  owner  of  lands,  upon  which  a 
large  quantity  of  surface  water  often  stands 
in  a  pond  or  basin,  may  by  artificial  means 
cut  through  the  natural  barrier  which  pre- 
vents it  from  reaching  the  lands  of  an  ad- 
joining proprietor,  and  drain  it  into  a  nat- 
ural water  way  on  his  own  land,  and  there- 
by caBt  a  new  burden  upon  the  adjoining 
estate,  which  the  water  previously  could  not 
reach.  It  is  argued  for  the  plaintiff  that 
this  case  is  identical  with  the  facts  in  the 
case  of  Davis  v.  Londgreen,  8  Neb.  43,  and 
that  the  rule  applies  (laid  down  in  that 
case)  that  the  owner  of  a  natural  pond  or 
reservoir,  wherein  the  surface  water  from 
the  surrounding  land  accumulates,  and  from 
which  it  has  no  means  of  escape  except*  by 
evaporation  or  percolation,  cannot  lawfully, 
by  means  of  a  ditch,  discharge  such  water 
upon  the  land  of  his  neighbor,  to  his  injury. 
In   that   case,   however,   so   far  as   appears 
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from  the  report,  the  defendant  discharged 
the  waters  of  a  pond,  by  means  of  a  ditch, 
not,  as  in  this  case,  into  a  natural  drain- 
age way  upon  his  own  land,  thence  flowing 
into  a  larger  channel  of  like  nature  on  the 
land  of  the  plaintiff,  but  directly  into  and 
over  the  land  of  Davis,  so  that  it  spread 
over  several  acres  of  the  cultivated  land  and 
rendered  it  unfit  for  use,  and  so  that  it 
commenced  to  cut  a  water  course  across  the 
same.  There  is  a  clear  and  marked  dis- 
tinction between  the  facts  in  this  case  and 
in  that,  and  a  general  principle  which  may 
apply  to  that  case  cannot  control  this.  On 
the  other  hand,  the  defendant  contends  that 
the  rule  in  the  Todd  Case  and  in  the  case 
of  Rath  v.  Zembleman,  49  Neb.  351,  68  N. 
W.  488,  applies. 

In  the  state  of  Nebraska,  whose  surface 
consists  of  more  or  less  rolling  plains,  the 
action  of  the  elements  has  caused,  by  ero- 
sion, a  system  of  natural  drainage  channels, 
locally  termed  "draws"  or  "ravines,"  usual- 
ly beginning  with  a  slight  depression  in  the 
surface,  and  gradually  deepening  as  they 
reach  well-defined  streams  and  water 
-courses,  which  are,  as  compared  with  those 
of  more  humid  states,  comparatively  few  in 
number.  These  draws  form  natural  drain- 
age channels  for  surface  water,  and  are 
largely  instrumental  in  promoting  the  in- 
terests of  agriculture  and  the  healthfullness 
and  salubrity  of  the  climate,  by  furnishing 
an  unsurpassed  natural  drainage  system, 
and  thus  quickly  removing  from  the  soil 
any  excess  of  moisture  therein  caused  by 
excessive  rains  or  melting  snows.  These 
channels  are  usually  dry,  but  are  often  deep 
enough  with  running  water  after  storms  to 
swim  a  horse.  They  afford  almost  the  only 
means  of  surface  drainage  available  to  the 
husbandman,  and  his  right  to  the  use  of 
the  same,  reasonably  exercised,  should  not 
lightly  be  impaired.  We  nave  repeatedly 
said  that  the  rule  of  this  state  with  refer- 
ence to  surface  waters  is  the  rule  of  the 
common  law,  and  that  an  owner  may  de- 
fend liis  premises  against  it  by  dike  or  em- 
bankment :  and,  if  damages  result  to  ad- 
joining proprietors  by  reason  of  such  de- 
fense, he  is  not  liable  therefor.  But  this 
nil*  is  a  genenii  one,  and  subject  to  another 
common-law  rule, — that  a  proprietor  must 
so  use  his  own  property  as  not  to  unneces- 
sarily and  negligently  injure  his  neighbor. 
Therefore,  every  proprietor  may  lawfully 
improve  his  property  by  doing  what  is  rea- 
sonably necessary  for  that  purpose,  and,  un- 
less'guilty  of  some  act  of  negligence  in  the 
manner  of  its  execution,  will  not  be  answer- 
able to  an  adjoining  proprietor,  although 
he  may  thereby  cause  the  surface  water  to 
flow  on  the  premises  of  the  latter  to  his 
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damage;  but  if,  in  the  execution  of  such 
enterprise,  he  is  guilty  of  negligence,  which 
is  the  natural  and  proximate  cause  of  in- 
jury to  his  neighbor,  he  is  accountable  there- 
for. 

As  the  water  lay  on  Fleischauer's  land,  it 
rendered  useless  10  to  15  acres  of  it,  and  the 
odors  and  exhalations  from  the  stagnant 
water  were  noxious  and  annoying.  A  few 
rods  away,  upon  his  own  land,  was  a  nat- 
ural drainage  channel,  leading  in  the  gen- 
eral direction  of  the  drainage  of  the  imme- 
diate locality.  He  drained  the  pond  by  a 
small  drain  into  this  water  way  in  such 
manner  that  no  excessive  quantity  was  pre- 
cipitated at  one  time  upon  his  neighbor's 
land.  It  is  true,  it  rendered  a  portion  of 
Aldritt's  land  untillable;  but  this  was  be- 
cause the  land  lay  in  the  channel  of  a  nat- 
ural water  way,  which  from  time  immemo- 
rial had  carried  the  drainage  of  the  sur- 
rounding land  as  far  as  its  branches 
reached.  A  proprietor  cannot  shut  his  eyes 
to  the  natural  configuration  of  his  land. 
His  right  of  ownership  is  not  entirely  sepa- 
rate and  disconnected  from  the  rights  of  ad- 
joining proprietors,  and  with  it  the  law  con- 
fers rights  and  imposes  duties  from  which 
he  cannot  free  himself.. 

To  the  extent  that  surface  water  having 
an  accustomed  flow  in  a  drainage  channel  or 
water  way  having  well-defined  banks  may 
not  be  stopped  by  the  erection  of  an  em- 
bankment across  the  channel,  so  as  to  divert 
the  waters  to  the  injury  of  adjoining  pro- 
prietors, a  modification  of  the  broad  rule 
laid  down  in  the  earlier  cases  in  this  state 
has  been  adopted  by  this  court.  Totcn  v. 
Missouri  P.  R.  Co.  50  Neb.  768,  70  N.  W. 
402;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Shaw. 
63  Neb.  380,  56  L.  R.  A.  341,  88  N.  W.  508: 
Missouri  P.  R.  Co.  v.  Hemingway,  63  Neb. 
610,  88  N.  W.  673.  These  cases  recognize 
the  existence  of  the  natural  drainage  chan- 
nels which  are  common  to  the  topography 
of  this  state,  and  apply  the  rule  that  thfc 
natural  flow  of  Burface  water  in  the  samo 
cannot  be  interrupted  by  embankments  in 
such  manner  as  to  divert  the  waters  upon 
the  lands  of  adjoining  proprietors  to  their 
injury.  Natural  drainage  channels  exist  to 
a  greater  or  less  extent  in  almost  every  lo- 
cality. "That  these  drainage  channels  can- 
not be  obstructed  is  supported  by  the  great 
weight  of  authority.  It  is  the  rule  in  Eng- 
land, Canada,  Ireland,  "Alabama,  California, 
Delaware,  Georgia,  Illinois,  Iowa,  Kentucky, 
Louisiana,  Maryland,  Michigan,  Minnesota, 
Mississippi,  Nebraska,  Nevada,  New  Jersey, 
North  Carolina,  Ohio,  Oregon,  Pennsylvania, 
Tennessee,  Texas,  Virginia,  Vermont,  and 
West  Virginia;"  citing  cases  under  each 
jurisdiction.     3  Farnham,  Waters,  p.  2600. 
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If  these  channels  cannot  be  legally  obstruct- 
ed, their  use  as  water  ways  is  recognized, 
and  a  reasonable  use  of  their  facilities  is 
not  wrongful. 

The  supreme  court  of  Minnesota,  in  Shee- 
han  v.  Flynn,  50  Minn.  436,  26  L.  R.  A. 
632,  61  N.  W.  462,  had  before  it  a  case  in 
which  the  facts  were  almost  identical  with 
those  in  this  case.  In  that  case  the  court 
examines  and  distinguishes  the  prior  cases 
in  that  state,  and  holds  that,  under  the 
rule  that  an  owner  must  so  use  his  own  ad 
not  unnecessarily  or  unreasonably  to  injure 
his  neighbor,  it  is  the  duty  of  an  owner 
draining  his  own  land  to  deposit  the  surface 
water  in  some  natural  drain,  if  one  is  rea- 
sonably accessible;  and  he  is  entitled  to  de- 
posit the  same  in  such  natural  drain,  though 
it  is  thereby  conveyed  upon  the  land  of  his 
neighbor,  if  it  does  not  thereby  unreason- 
ably injure  him.  In  that  case,  as  in  this, 
it  fairly  appeared  that  the  manner  of  drain- 
age pursued  was  the  only  way  in  which  the 
proprietor  could  reasonably  drain  the  de- 
pression, and  that  the  ravine  or  water  way 
in  which  the  ditch  emptied  was  the  only 
natural  drain  reasonably  accessible.  It  al- 
so further  appeared  that  the  consequent  in- 
jury to  others  was  not  so  great,  as  com- 
pared to  the  benefit  to  be  derived  from  the 
improvement,  as  to  make  it  unreasonable 
upon  that  account.  The  statement  in  the 
Sheehan  Case,  as  in  Todd  v.  York  County 
(Neb.)  66  L.  R.  A.  661,  100  N.  W.  299, 
that  the  "common-enemy"  doctrine  applies, 
except  as  modified  by  the  rule  above  stated, 
is  criticised  by  Mr.  Farnham  in  the  notes 
to  those  cases  in  the  Lawyers'  Reports  Anno- 
tated, and  also  in  his  recent  work  upon 
Waters  &  Water  Rights,  vol.  3,  p.  2598, 
in  which  valuable  work  there  is  a  historic- 
al examination  and  resume'  of  the  English 
and  American  cases.  However,  it  is  not  of 
so  much  importance  to  litigants  to  label  a 
doctrine  properly,  as  to  apply  its  provi- 
sions; and  whether  we  say  that  the  rule  in 
the  Todd  Case  and  in  the  Sheehan  Case  is 
a  modification  of  the  common-law  rule,  or 
that  it  is  an  adoption  of  the  civil-law  rule, 


is  immaterial,  so  long  as  the  court  protects 
the  legal  rights  of  individuals. 

We  think,  therefore,  that,  if  Aldritt  cul- 
tivated the  natural  water  way  upon  his 
land,  he  did  it  knowing  the  contingencies 
incident  to  its  use  in  this  manner.  The 
natural  drainage  channel  existing  upon  his 
own  land,  and  running  thence  through  Al- 
dritt's  land,  was  apparently  the  only  out- 
let reasonably  accessible  to  Fleischauer  for 
the  drainage  of  the  surface  water.  It  pre- 
sented, as  is  said  in  Town  v.  Missouri  P.  R. 
Co.  50  Neb.  768,  70  N.  W.  402,  "many  of  the 
distinctive  attributes  of  a  water  course;" 
and  we  think  he  was  justified  in  using  the 
same  in  a  reasonable  manner,  even  though 
it  resulted  in  injury  to  his  neighbor,  Al- 
dritt. 

We  have  so  far  considered  the  cnse  with- 
out reference  to  the  law  enacted  in  1903, 
which  provides  that  "owners  of  land 
may  drain  the  same  in  the  general  course  of 
natural  drainage  by  constructing  an  open 
drain  or  ditch  discharging  the  same  into 
any  natural  water  course,  or  into  any 
natural  depression  or  draw  whereby  it 
will  be  carried  into  some  natural  water 
course;  and,  when  such  drain  is  wholly  on 
the  owner's  land,  he  shall  not  be  liable  in 
damage  therefor  to  any  person  or  corpora- 
tion." §  5543,  Cobbey's  Anno.  Stat.  1903. 
This  enactment  has  been  assailed  as  being 
unconstitutional  for  several  reasons.  As 
we  have  seen,  this  right  exists  independent 
of  this  statute,  provided  that  it  be  exercised 
i?i  a  reasonable  and  proper  manner,  and 
with  due  regard  to  the  rights  of  lower  pro- 
prietors. It  is  unnecessary,  therefore,  to 
consider  the  vulnerability  of  the  statute  to 
the  attack  made  by  the  appellant  upon  its 
validity. 

We  recommend  that  the  judgment  of  the 
district  court  be  affirmed. 

Ames  and  Oldham,  CO.,  concur. 

Per  Curiam  i 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
U  affirmed. 
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BANK  OF  RAVENSWOOD,  Plff.  in  Err., 

v. 

Flora  A.  WETZEL,  Admrx.,  etc.,  of  C.  C. 

Smith,  Deceased. 

( W.  Va ) 

•1.  When  a  judge  In  vacation  makes  an 
order  under  |  9,  cbap.  131,  Code  1KM>, 

•Headnotes  by  Beannon,  P. 


showing  that  he  has  executed  a  bill  of  ex- 
ceptions, and  so  certifies  It  to  the  clerk,  the 
clerk  must  record  the  order  in  the  law-order 
book,  and  attest  it;  but  it  is  not  necessary 
that  the  bill,  or  any  part  of  it,  be  literally 
recorded  In  said  book. 
2.  If  a  bill  of  exceptions,  thoagh  bear- 
Ins;  no  letter,  number,  or  other  mark 
of  Identity,  do  of  itself,  by  its  own  matter 
and  character,  identify  itself  as  the  bill  men 


None. — As  to  sufficiency  of  notice  of  protest  i  assignee  for  creditors,  see,  in  this  series,  Taylor 
to  drawer  to  bind  his  estate  in  the  hands  of  an  |  v.  Citizens'  Sav.  Bank,  61  L.  R.  A.  900,  with 
70  L.  K.  A.  20 
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tloned  In  the  order  of  court,  or  the  judge  cer- 
tifying Its  execution,  the  bill  Is  part  of  the 
record. 
8.  A  CMhler  of  a.  bank  has  no  Implied 
power,  merely  by  virtue  of  bis  office, 
to  receive  money  for  interest  In  advance  on 
a  note  owned  by  the  bank,  and  agree  to  ex- 
tend time  of  payment,  and  thus  discharge  an 
indorser  from  liability. 

4.  A  notarial  notice  of  protest  of  non- 
payment of  a  note,  addressed  to  an  in- 
dorser as  if  living,  when  the  indorser  is  dead, 
if  actually  received  by  his  administrator,  Is 
good  to  charge  such  indorsees  estate. 

5.  To  require  proof  of  protest  and  no- 
tice of  nonpayment  when  the  same  are 
averred  in  a  declaration,  they  must  be  put  in 
issue  by  a  plea  such  as  will  call  for  such 
proof. 

(April  25,  1905.) 

ERROR  to  the  Circuit  Court  for  Jackson 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  enforce 
payment  of  a  promissory  note.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Cbarlea  E.  Hobs,  for  plaintiff  in 
error: 

If  notice  of  protest  comes  to  the  knowl- 
edge of  the  personal  representative,  though 
addressed  to  the  decedent,  this  is  sufficient 
to  bind  the  estate. 

Louisiana  State  Bank  v.  Dumartrait,  4 
La.  Ann.  483;  Smalley  v.  Wright,  40  N.  J. 
L.  471;  BeaU  v.  Peek,  12  Barb.  245; 
Planters1  Bank  v.  White,  2  Humph.  112,  86 
Am.  Dec  305;  Dremler  v.  MoQlynn,  09  Cal. 
143,  33  Pac  773;  Massachusetts  Bank  v. 
Oliver,  10  Cush.  557;  Boyd  v.  City  Sav. 
Bank,  15  Gratt.  601;  Merchants9  Bank  ▼. 
Birch,  17  Johns.  25,  8  Am.  Dec.  367 ;  Stew- 
art v.  Eden,  2  Caines,  121,  2  Am.  Dec. 
222. 

The  letters  were  introduced  as  mere  ad- 
missions of  the  bank,  by  its  cashier  as  an 
agent,  as  to  a  past  transaction,  and  were 
and  are,  therefore,  incompetent. 

Weigley  v.  Kneeland,  60  App.  Diy.  614, 
69  N.  Y.  Supp.  657,  Affirmed  in  173  N.  Y. 
625,  65  N.  E.  1123;  United  States  Etop.  Co. 
v.  Rawson,  106  Ind.  215,  6  N.  E.  337;  Phelps 
v.  George's  Creek  A  C.  R.  Co.  60  Md.  536; 
Horner  v.  Fellows,  1  Dougl.  (Mich.)  51; 
White  v.  Miller,  71  N.  Y.  118,  27  Am.  Rep. 
13;  Commercial  F.  Ins.  Co.  v.  Morris,  106 
Ala.  498,  53  Am.  St.  Rep.  139,  18  So.  84; 
Clunie  v.  Sacramento  Lumber  Co.  67  Cat 
313,  7  Pac  708. 

The  authority  of  officers  of  banks  is  re- 
stricted to  such  modes  of  binding  the  com- 


pany as  result  from  the  nature  of  their 
duly  and  the  powers  vested  in  them  by  their 
officers. 

Wyman  v.  Hallowell  &  A.  Bank,  14  Mass. 
58,  7  Am.  Dec  194 ;  Salem  Bank  v.  Glouces- 
ter Bank,  17  Mass.  21,  9  Am.  Dec  111; 
Mapes  v.  Second  Nat.  Bank,  80  Pa.  163; 
Bank  of  Bast  Tennessee  v.  Hooks,  1  Coldw. 
156;  Hodge  v.  First  Nat.  Bank,  22  Gratt.  51. 

The  directors  of  a  bank  must  administer 
the  affairs  of  the  bank  when  created  under 
the  laws  of  this  state,  and  each  one  is 
bound  by  the  sanctions  of  his  oath  of  office 
to  do  so. 

Code  1890,  chap.  54,  §  79. 

The  cashier  of  a  bank  is  but  the  agent 
of  the  corporation,  and  his  acts  are  gov- 
erned by  the  general  rule  for  agents,  viz., 
that,  if  they  exceed  his  authority,  they  do 
not  bind  his  principal. 

State  v.  Commercial  Bank,  6  Smedes  & 
M.  218,  45  Am.  Dec.  280;  Merchants9  Bank 
v.  Marine  Bank,  3  Gill,  06,  43  Am.  Dec  300; 
Elliot  v.  Abbot,  12  N.  H.  549,  37  Am.  Dec. 
227. 

The  cashier  attempted  by  his  act  to  re- 
lease a  debtor  of  the  bank  from  his  obliga- 
tion. This  the  cashier  of  a  bank  cannot 
do  without  authority  so  to  do,  given  him 
by  the  bank  for  which  he  is  acting. 

The  release  of  a  debtor  is  an  act  of  own- 
ership, and  not  of  administration. 

Union  Bank  v.  Bagley,  10  Rob.  (La.) 
43;  Clinton  &  P.  H.  R.  Co.  v.  Kernan,  10 
Rob.  (La.)  176;  Union  Bank  v.  Jones,  4 
La.  Ann.  236;  Daviess  County  Sav.  Asso. 
v.  Sailor,  63  Mo.  24;  Merohants'  Bank  v. 
Rudolf,  6  Neb.  627;  Thompson  v.  MoKee, 
5  Dak.  172,  37  N.  W.  367;  Eoker  v.  First 
Nat.  Bank,  59  Md.  291 ;  Payne  v.  Commer- 
cial Bank,  6  Smedes  &  M.  24 ;  Bank  of  East 
Tennessee  v.  Hooke,  1  Coldw.  156;  Hodge 
v.  First  Nat.  Bank,  22  Gratt.  51. 

Persons  dealing  with  the  cashier  of  a 
bank  are  chargeable  with  knowledge  of  the 
extent  or  limit  of  his  powers. 

Jemison  v.  Oitieens'  Sav.  Bank,  122  N. 
Y.  135,  9  L.  R.  A.  708,  19  Am.  St.  Rep.  482, 
25  N.  E.  264;  Farmers9  &  M.  Bank  v.  Troy 
City  Bank,   1   Dougl.    (Mich.)    457. 

The  act  in  question  was,  in  effect,  the 
settlement  and  discharge  of  a  debt  by  the 
acceptance  of  a  promise  or  new  note  made 
by  the  maker  of  the  old  note.  This  the 
cashier  had  no  power  or  authority  to  do. 

Bank  of  Commerce  v.  Hart,  37  Neb.  197, 
20  L.  R.  A.  780,  40  Am.  St.  Rep.  479,  55  N. 


note  on  the  question,  To  whom  should  notice  of 
protest  or  nonpayment  be  given  after  appoint- 
ment of  receiver,  assignee,  or  other  representa- 
tive of  insolvent t 

For   a   case   in    this   series   holding   that   a 
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chargeable  with  knowledge  of  the  extent  of 
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W.  631;  Sandy  River  Bank  v.  Merchant*' 

d  M.  Bank,  1  Bias.  146,  Fed.  Cas.  No.  12,309. 

On  petition  for  rehearing. 

Before  a  contract  for  the  extension  of 
time  in  a  case  of  this  sort  can  be  relied  on 
to  release  the  surety  it  must  appear  that 
the  person  granting  the  extension  had  au- 
thority to  enter  into  such  contract.  If  the 
contract  is  made  by  one  not  having  author- 
ity to  extend  the  time,  it  cannot  be  relied 
on  as  a  release  of  the  surety. 

State  v.  Beard,  11  Rob.  (La.)  243;  Jack- 
son v.  Michie,  33  La.  Ann.  723;  Williams 
v.  Gilchrist,  11  N.  H.  635;  Gaston  v.  Dun- 
lap,  Rich.  Eq.  Cas.  77,  23  Am.  Dec.  194. 

The  cashier  of  a  bank  has  no  general  or 
implied  power  to  release  a  surety. 

Gray  v.  Farmers9  Nat.  Bank,  81  Md.  631, 
32  Atl.  518;  Leggett  v.  New  Jersey  Mfg.  & 
Bkg.  Co.  1  N.  J.  Eq.  541,  23  Am.  Dec.  728; 
EUiot  v.  Abbot,  12  N.  H.  549,  37  Am.  Dec. 
227;  Merchants9  Bank  v.  Marine  Bank,  3 
Gill,  96,  43  Am.  Dec.  300;  Allen  v.  First 
Nat.  Bank,  127  Pa.  51,  14  Am*  St.  Rep.  829, 
17  Atl.  886;  Tlvompson  v.  McKee,  5  Dak. 
172,  37  N.  W.  367;  Daviess  County  Sav. 
Asso.  v.  Sailor,  63  Mo.  24;  Ellis  v.  First 
Nat.  Bank,  22  R.  I.  565,  48  Atl.  936;  Ooch- 
echo  Nat.  Bank  v.  Haskell,  51  N.  H.  116, 
12  Am.  Rep.  67. 

Messrs.  J.  O.  Schilling*  W.  A.  Pars- 
ons, and  Walter  Pendleton,  for  defend- 
ant in  error: 

The  bill  of  exceptions  in  this  case  is  not 
a  part  of  the  record  thereof. 

Code,  chap.  131,  S  0;  Griffith  v.  Corroth- 
ers,  42  W.  Va.  59,  24  S.  E.  569;  Graft  v. 
Mann,  46  W.  Va.  478,  33  S.  E.  260;  MoK en- 
dree  v.  Shelton,  51  W.  Va.  516,  41  8.  E. 
909;  Wells  v.  Smith,  49  W.  Va.  78,  38  8. 
E.  547. 

If  the  party  entitled  to  notice  is  dead 
at  the  time  the  note  becomes  payable,  and 
this  is  known  to  the  holder,  notice  should 
be  sent  to  his  personal  representative. 

2  Dan.  Neg.  Inst.  4th  ed.  S  1000 ;  Orien- 
tal Bank  v.  Blake,  22  Pick.  206;  Goodnoio 
y.  Warren,  122  Mass.  83,  23  Am.  Rep.  289; 
Barnes  y.  Reynolds,  4  How,  (Miss.)  114; 
Smalley  v.  Wright,  40  N.  J.  L.  471. 

The  cashier  had  authority  to  receive  the 
money  for  the  bank,  and  to  make  the  in- 
dorsement on  the  note.  These  acts  he  could 
perform,  and  the  law  says  that  these  acts 
extended  the  time  of  payment. 

2  Am.  &  Eng.  Enc.  Law,  p.  118;  Lloyd 
v.  West  Branch  Bank,  15  Pa.  172,  53  Am. 
Dec  581;  Wakefield  Bank  v.  Truesdell,  55 
Barb.  602;  Bissell  v.  First  Nat.  Bank,  69 
Pa.  415;  Bank  of  Kentucky  v.  Schuylkill 
Bank,  1  Pars.  Sel.  Eq.  Cas.  180;  Squires 
v.  First  Nat.  Bank,  59  HI.  App.  134;  Owens 
v.  Stapp,  32  HI.  App.  653;  Burnham  v. 
Webster,  19  Me.  232;  Payne  v.  Commercial 
70  L.  R.  A. 


Bank,  6  Smedes  &  M.  24;  Donnell  v.  Lewis 
County  Sav.  Bank,  80  Mo.  165;  Santa  Fe 
Each.  Bank  v.  Dick,  73  Mo.  App.  354;  Stur- 
ges  v.  Bank  of  Ciroleville,  11  Ohio  St.  153, 
78  Am.  Dec.  296. 

The  officers  of  a  bank  are  presumed  to 
know  the  transactions  in  which  it  partici- 
pates and  which  appear  upon  its  books. 
They  are  held  out  to  the  public  as  having 
authority  to  act  according  to  the  general 
usage  of  their  business;  and  their  acts, 
within  the  scope  of  such  usage,  will  in  gen- 
eral bind  the  bank  in  favor  of  third  persons. 

3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  843. 

The  cashier  of  a  bank  has  the  inherent 
authority  to  indorse  or  transfer  negotiable 
notes  belonging  to  the  bank;  and  no  officer 
of  the  bank  has  such  inherent  authority, 
except  the  cashier. 

Smith  v.  Lawson,  18  W.  Va.  212,  41  Am. 
Rep.  688;  Campbell  v.  Upton,  66  App.  Div. 
434,  73  N.  Y.  Supp.  1084;  Houghton  v. 
First  Nat.  Bank,  26  Wis.  663,  7  Am.  Rep. 
107. 

The  acceptance  of  the  $34.15  by  the  bank, 
and  the  retention  of  it,  amount  to  confir- 
mation of  the  act  of  the  cashier,  even  if 
his  act  was  unauthorized. 

Smith  v.  Lawson,  18  W.  Va.  213,  41  Am. 
Rep.  688;  First  Nat.  Bank  v.  Kimberland, 
16  W.  Va.  556;  Shaw  v.  Gilmore,  76  Mich. 
127,  42  N.  W.  1082;  Beach,  Priv.  Corp.  196; 
Wachsmuth  v.  Merchants9  Nat.  Bank,  96 
Mich.  426,  21  L.  R.  A.  279,  56  N.  W.  9; 
Owens  v.  Stapp,  32  111.  App.  653. 
On  petition  for  rehearing. 

Where  the  bank  seeks  to  avoid  the  conse- 
quences ox  the  cashier's  ordinary  acts,  it 
must  show  that  he  did  not  possess  author- 
ity, and  that  this  was  known  by  the  other 
party  affected  by  them. 

5  Cyc.  Law  &  Proc.  p.  470,  note  7;  Cald- 
well v.  National  Mohawk  Valley  Bank,  64 
Barb.  333. 

The  plaintiff  bank  simply  undertook  to 
prove  by  the  verbal  statements  of  the  bank 
officials  that  the  cashier's  powers  were  lim- 
ited, and  that  he  had  no  power  to  do  the 
act  complained  of;  but  this  is  not  compe- 
tent evidence,  and  should  not  be  considered* 

2  Cook,  Corp.  §  714;  McCreery  v.  Garvin, 
39  S.  C.  375,  17  8.  E.  828. 

If  a  restriction  is  imposed  on  his  general 
authority,  which  is  unknown  to  others  who 
may  deal  with  him,  they  are  not  bound 
thereby. 

Story,  Agency,  6th  ed.  §  127;  Reynolds 
v.  Collins,  78  Ala.  94;  Burnham  v.  Webster, 
19  Me.  232;  Case  v.  Citizens9  Bank,  100  U. 
S.  446,  25  L.  ed.  695;  Merchants9  Nat. 
Bank  v.  State  Nat.  Bank,  10  Wall.  604,  19 
L.  ed.  1008;  Minor  v.  Mechanics9  Bank,  1 
Pet.  46,  7  L.  ed.  47;  Morse  v.  Massachu- 
setts Nat.  Bank,  Holmes,  209,  Fed.  Cas.  No. 
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9,857;  Lloyd  v.  West  Branch  Bank,  15  Pa. 
172,  53  Am.  Dec.  583;  Bank  of  Vergennes  v. 
Warren,  7  Hill,  91;  Franklin  Bank  v.  Stew- 
ard, 37  Me.  519. 

The  cashier  of  a  bank  has  greater  inher- 
ent powers  than  any  other  corporate  author- 
ity, excepting  the  board  of  directors.  He 
may  pledge  the  bank's  securities,  and  sell 
and  assign  its  paper,  and  extend  the  pay- 
ment of  a  note,  and  certify  checks ;  and  may 
bind  the  bank  by  various  other  acts. 

2  Cook,  Corp.  4th  ed.  §  718;  Smith  v. 
Lawson,  18  W.  Va.  212,  41  Am.  Rep.  688; 
1  Wait,  Act.  &  Def.  518,  §  28;  Powers  and 
Duties  of  Cashier;  Ryan  v.  Dunlap,  17  111. 
40,  63  Am.  Dec.  334;  Angell  &  A.  Priv. 
Corp.  293,  297;  Story,  Agency,  §§  92-97, 
114,  115. 

Even  if  the  cashier  of  the  plaintiff  bank 
in  this  case  was  restricted  in  his  powers; 
and  even  if  he  did  not  have  authority  to 
accept  discount  or  interest  in  advance,  and 
make  a  contract  to  extend  the  time  of  pay- 
ment on  the  note  in  controversy, — the  bank 
and  its  directors  have  ratified  the  act  of  the 
cashier  in  so  doing. 

2  Cook,  Corp.  §  712;  6  Cyc.  Law  &  Proc. 
p.  463 ;  Perkins  v.  Bank  of  Louisiana,  5  La. 
Ann.  222;  Hill  v.  Bank  of  Seneca,  87  Mo. 
App.  590;  Washington  Sav.  Bank  v.  Butch- 
ers' d  D.  Bank,  107  Mo.  138,  28  Am.  St. 
Rep.  405,  17  S.  W.  644;  Owens  v.  Stapp. 
32  111.  App.  653;  Squires  v.  First  Nat.  Bank, 
59  111.  App.  134;  Peninsular  Bank  v.  Han- 
mer,  14  Mich.  208;  Fishkill  Sav.  Inst.  y. 
Bosturick,  19  Hun,  354,  Affirmed  in  80  N. 
Y.  162,  36  Am.  Rep.  595;  Tradesmen's 
Nat.  Bank  v.  Bank  of  Commerce,  6  App. 
Div.  358,  39  N.  Y.  Supp.  554;  Ooldbeck  v. 
Kensington  Nat.  Bank,  147  Pa.  267,  23  Atl. 
565;  Merchant's  Nat.  Bank  v.  McAnulty 
(Tex.  Civ.  App.)  31  S.  W.  1091;  Smith  v. 
Lawson,  18  W.  Va.  213,  41  Am.  Rep.  688; 
First  Nat.  Bank  v.  Kimberland,  16  W.  Va. 
556;  Third  Nat.  Bank  v.  Laboringman's 
Mercantile  &  Mfg.  Co.  56  W.  Va.  446,  49 
S.  E.  544;  1  Am.  &  Eng.  Enc.  Law,  pp.  439, 
440;  Raymond  v.  Palmer,  41  La.  Ann.  425, 
17  Am.  St.  Rep.  398,  6  So.  692;  Andrews  v. 
Robertson,  111  Wis.  334,  54  L.  R.  A.  673, 
87  Am.  St.  Rep.  870,  87  N.  W.  190;  Han- 
over  Nat.  Bank  v.  American  Dock  &  Trust 
Co.  148  N.  Y.  612,  51  Am.  St.  Rep.  721,  43 
N.  E.  72;  Meyerhoff  v.  Daniels,  173  Pa.  555, 
51  Am.  St.  Rep.  782,  34  Atl.  298 ;  Eastman 
v.  Provident  Mut.  Relief  Asso.  65  N.  H.  176, 
5  L.  R.  A.  712,  23  Am.  St.  Rep.  29,  18  Atl. 
745;  National  Bank  v.  Williams,  46  Mo.  17; 
Winton  v.  Little,  94  Pa.  64. 

Notice  to  the  agent  is  notice  to  the  prin- 
cipal. The  cashier  and  president  were 
agents  of  the  bank,  and  had  full  notice  of 
the  contention  of  Wetzel  and  the  adminis- 
tratrix of  C.  C.  Smith  that  this  money  was 
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paid  for  discount  or  interest  in  advance,  and 
that  the  time  of  payment  was  extended; 
and  their  knowledge  is  imputed  to  the  bank 
and  its  directors. 

City  Nat.  Bank  v.  Martin,  "0  Tex.  643, 
8  Am.  St.  Rep.  632,  8  S.  W.  507;  Second 
Nat.  Bank  v.  Howe  40  Minn.  390,  12  Am. 
St.  Rep.  744,  42  N.  W.  200;  Mullanphy  Sav. 
Bank  v.  Schott,  135  111.  655,  25  Am.  St. 
Rep.  401,  26  N.  E.  640. 

Mr.  J.  M.  Harper  also  for  defendant  in 
error. 

Branson*  P.,  delivered  the  opinion  of 
the  court: 

R.  T.  Wetzel  made  a  promissory  note  for 
$1,250,  payable  to  B.  IX  Williams  at  the 
Bank  of  Ravenswood,  which  was  indorsed 
by  Williams,  and  next  by  C.  C.  Smith.  The 
bank  brought  debt  against  Flora  Wetzel, 
administratrix  c.  t.  a.  of  Smith.  The  admin- 
istratrix filed  two  pleas  in  confession  and 
avoidance,  in  effect  averring  that  Smith 
was  an  accommodation  indorser  for  Wil- 
liams, and  that  the  bank,  in  consideration  of 
$34.15  paid  as  advance  interest  by  Wetzel 
after  maturity  of  the  note,  agreed  to  give 
Wetzel  four  months'  further  time  for  pay- 
ment, without  the  knowledge,  or  consent  of 
Smith  or  his  personal  representative,  and 
thereby  released  him  from  liability  on  the 
note.  The  plaintiff  replied  generally  to  the 
pleas.  The  case  was  tried  by  the  court  in 
place  of  a  jury,  and  the  court  found  and 
gave  judgment  for  the  defendant,  ana  the 
bank  brought  the  case  to  this  court  by  a 
writ  of  error.  Smith  died  before  the  ma- 
turity of  the  note. 

Counsel  for  defendant  says  that  the  bill 
of  exceptions  is  not  part  of  the  record,  as 
the  paper  appearing  in  the  printed  record 
purporting  to  be  a  bill  of  exceptions  has  no 
earmark  by  letter,  number,  or  otherwise  to 
identify  it.  The  paper  begins  with  the  title 
of  the  case,  and  offers  itself  as  a  bill  of 
exceptions  by  the  usual  opening,  "Be  it  re- 
membered that  upon  the  trial  of  the  above- 
entitled  cause"  certain  evidence  was  given, 
giving  that  evidence  in  full,  and  in  all  re- 
spects showing  that  such  evidence  bslongs 
to  the  case,  and  the  evidence  itself  Bbowing 
that  it  belongs  to  the  case.  The  bill  is 
signed  by  the  judge,  his  certificate  stating 
that  it  is  all  the  evidence  given  in  the  case, 
and  his  order  under  the  caption  of  the  case 
certifies  the  bill  to  the  clerk,  with  direction 
to  him  to  enter  that  order  in  the  law-order 
book,  and  it  is  certified  by  the  clerk  as  of 
record.  It  is  true  that  no  number  or  letter 
identifies  the  bill,  but  it  earmarks  itself 
as  belonging  to  the  case.  True,  MoKendree 
v.  Shelton,  51  W.  Va.  516,  41  S.  E.  909, 
requires  a  paper  made  part  of  a  bill  of  ex- 
ceptions  to   be   in   some  way  marked   for 
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identity;  but  if  its  character  is  given  with 
sufficient  certainty  to  safely  identify  it,  as 
in  this  case,  it  is  enough.  If  a  bill  of  ex- 
ceptions should  say  that  a  deed  from  A  to 
B  conveyed  100  acres  of  land,  or  was  dated 
on  a  certain  date,  that  would  identify  that 
deed,  without  mark  or  letter.  Is  it  meant 
by  counsel  that  the  bill,  being  made  in  va- 
cation, under  Code  1899,  chap.  131,  §  9, 
must  be  spread  in  its  every  word  on  the 
order  book?  Wells  v.  Smith,  49  W.  Va.  78, 
38  S.  E.  547,  and  Craft  v.  %ann,  46  W.  Va. 
478,  33  S.  E.  260,  in  saying  that  bills  of  ex- 
ception certified  to  a  clerk  must  be  entered 
upon  the  order  book,  do  not  mean  that  they 
shall  be  in  every  word  spread  on  the  order 
book.  The  words  of  the  statute  are  those 
used  in  those  cases,  but  it  was  never  meant 
to  require  almost  the  impossible, — to  fill 
order  books,  at  the  expense  of  great  prolix- 
ity and  costs,  by  requiring  literal  entry.  It 
is  simply  intended  that  the  judge's  order 
shall  be  recorded  to  show  that  a  bill  of 
exceptions  was  made,  just  as  an  order 
made  in  term  so  certifies.  It  is  not  re- 
quired to  be  more  definite  in  the  one  case 
than  in  the  other.  If  the  order  is  of  rec- 
ord, and  you  can  identify  the  bill  by  it,  it  is 
enough.  The  public  officer,  the  clerk,  pre- 
serves, and  under  his  oath  copies,  the  right 
paper  in  the  appeal  record.  The  order 
made  in  term  does  not  spread  the  bill  at 
large  on  the  record.  It  simply  notes  that  a 
bill  was  executed  in  the  particular  case, 
and  orders  it  to  be  considered  a  part  of  the 
record.  It  only  certifies  it  as  having  been 
made,  and,  if  the  paper  identifies  itself 
as  a  bill  of  the  case,  it  is  good. 

The  defense  makes  the  point  that  there 
was  no  sufficient  valid  notice  of  protest, 
because  the  notary  who  gave  it  was  a 
stockholder,  and  because  it  was  addressed 
to  Smith  as  if  living,  when  he  was  dead. 
I  do  not  see.  that  the  matter  of  interest 
would  invalidate  the  protest.  The  statute 
excluding  the  evidence  of  a  witness  against 
a  dead  party  does  not  apply.  As  to  inter- 
est, the  holder  himself  may  give  notice. 
If  it  be  said  that  his  protest  could  not  be 
read  as  evidence,  that  is  immaterial,  owing 
to  the  fact  that  Mrs.  Wetzel  swears  as  a 
witness  that  she  received  that  notice.  And 
that  fact  dispenses  with  further  discussion 
of  this  matter.  A  further  answer  to  this 
point  is  that  there  was  no  plea  of  nil  debet 
putting  that  matter  in  issue.  Williams  v. 
Barilett,  4  Lea,  620.  Now,  the  claim  is 
that  the  notice  should  have  been  addressed 
to  the  administratrix.  What  is  the  object 
of  notice?  To  give  notice  to  the  party,  if 
living,  or  his  personal  representative,  if 
dead,  of  the  nonpayment  of  the  note.  Per- 
sonal notice  does  this;  written  notice  also. 
Just  so  the  proper  party  get  notice,  that 
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suffices,  as  the  sole  and  only  purpose  of 
notice  is  accomplished;  that  is,  a  warning 
of  nonpayment.  To  require  more  than  this 
would  be  without  reason,  and  deny  justice 
on  barren  technicality.  Maspero  v.  Ped- 
esclaux,  22  La.  Ann.  227,  2  Am.  Rep.  727; 
2  Rob.  New  Pr.  207 ;  Beals  v.  Peck,  12  Barb. 
'245;  Drexler  v.  McQlynn,  99  Cal.  143,  33 
Pac.  773;  Smalley  v.  Wright,  40  N.  J.  L. 
471 ;  2  Dan.  Neg.  Inst,  g  1000. 

As  to  further  indulgence.  The  evidence 
conflicts  as  to  whether  the  payment  of  $34.15 
was  made  as  a  partial  payment  only,  or  as 
interest  in  advance  for  extension  of  time  of 
payment.  My  conclusion  is  that  as  the 
burden  of  proof  here  is  on  the  defendant, 
she  has  not  sustained  the  point  that  further 
time  was  given.  I  think  the  oral  evidence, 
and  the  record  in  the  two  books  of 
the  bank,  show  that  the  said  $34.15  was 
simply  a  partial  payment.  If  this  is  so, 
there  is  nothing  in  this  defense  for  want 
of  evidence;  and,  if  this  is  not  so,  still 
that  defense  must  fail  for  want  of  law  to 
sustain  it.  Concede  that  there  was  an 
agreement  by  the  cashier  to  receive  the 
$34.15  and  grant  indulgence.  The  cashier 
had  no  implied  authority  to  do  this.  No 
express  authority  is  proved;  no  ratifica- 
tion by  the  bank  of  this  loose,  unwarranted 
act  is  proved.  Counsel  cites  2  Am.  &  Eng. 
Enc.  Law,  p.  118,  reading:  "The  cashier 
is  the  chief  executive  officer,  through  whom 
the  whole  financial  operations  of  the  bank 
are  conducted.  His  acts  within  the  scope 
of  the  general  usage,  practice,  and  course 
of  business  conducted  by  the 'bank,  will  bind 
the  bank  in  favor  of  third  persons  possess- 
ing no  other  knowledge."  A  cashier  has 
very  wide  powers.  The  Supreme  Court 
says  in  United  States  v.  City  Bank,  21  How. 
356,  16  L.  ed.  130:  "The  court  defines  the 
cashier  of  the  bank  to  be  an  executive  officer 
by  whom  its  debts  are  received  and  paid 
and  its  securities  taken  and  transferred,  and 
that  his  acts,  to  be  binding  upon  a  bank, 
must  be  done  within  the  ordinary  course 
of  his  duties.  His  ordinary  duties  are  to 
keep  all  the  funds  of  the  bank,  its  notes, 
bills,  and  other  choses  in  action,  to  be  used 
from  time  to  time  for  the  ordinary  and  ex- 
traordinary exigencies  of  the  bank.  He 
usually  receives,  directly  or  through  the 
subordinate  officers,  ...  all  moneys  and 
notes  of  the  bank,  delivers  up  all  discounted 
notes  and  .  .  .  securities  when  they 
have  been  paid,  draws  checks  to  withdraw 
the  funds  of  the  bank  where  they  have  been 
deposited,  and,  as  the  executive  officer  of 
the  bank,  transacts  most  of  its  business." 
4  Thomp.  Corp.  §  4741.  He  has  full  power 
within  the  just  scope  of  his  authority,  ac- 
cording to  the  general  usage,  practice,  and 
course  of  business  in  such  case.     Cook,  Corp. 
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8  1718;  Clark  &  M.  Priv.  Corp.  §  706. 
But  there  is  at  least  one  notable,  logical, 
necessary  exception,  essential  to  protect 
stockholders  against  loss  and  wreck  of  the 
bank;  to  protect  them  against  what  is 
quite  common, — the  loose  practice  and  un- 
warranted assumption  of  power  by  cashiers. 
A  cashier  has  no  implied  power,  merely  by 
virtue  of  his  office,  to  give  away,  surrender, 
or  release  the  bank's  securities.  He  can 
do  no  act  which  so  operates.  When  he 
does  this  he  is  outside  of  the  scope  of  his 
authority,  is  acting,  not  according  to  usage, 
practice,  or  usual  course  of  business,  but  in 
plain  disregard  of  the  rights  of  the  bank. 
'The  cashier  of  a  bank,  unless  specially  em- 
powered to  do  so,  has  no  authority  to  re- 
lease, otherwise  than  in  the  due  course  of 
business  and  on  payment,  the  makers  of 
notes  or  other  debtors  of  the  bank,  or  to 
release  sureties  or  indorsers."  3  Clark  &  M. 
Priv.  Corp.  g  705,  p.  2158.  Such  is  the  cur- 
rent of  authority.  1  Dan.  Neg.  Inst.  1st  ed. 
§395,  says:  "It  is  well  settled  that  .nei- 
ther the  president  nor  the  cashier  of  a  bank 
has  authority,  viriute  officii,  to  give  up  or 
release  a  debt  or  liability  to  the  bank,  or 
make  any  admission  which  would  release 
any  party  to  an  obligation,  negotiable  or 
otherwise,  due  to  the  bank;  for  such  pur- 
poses the  board  of  directors  only  having  the 
power  to  act."  As  Thompson  on  Corpora- 
tions, vol.  4,  §  4750,  says  even  the  directors 
have  no  power  to  release  or  give  away  as- 
sets which  it  is  their  duty  to  preserve.  "A 
cashier  cannot,  virtute  officii,  release  a  sure- 
ty upon  a  note  held  by  the  bank,  even 
though  the  bank  holds  other  security  to 
which  it  might  resort.  Special  authority  is 
necessary  to  justify  such  release."  1  Morse, 
Banks  &  Banking,  §  169. 

Counsel  for  the  bank  aptly  says:  "The 
release  of  a  debtor  is  an  act  of  ownership 
and  not  of  administration;"  citing  many 
cases,  among  them  Union  Bank  v.  Bagley,  10 
Rob.  (La.)  43;  Hodge  v.  First  Nat.  Bank, 
22  Gratt.  51 ;  Eoker  v.  First  Nat.  Bank,  59 
Md.  291;  Gray  v.  Farmers9  Nat.  Bank,  81 
Md.  631,  32  Atl.  518.  The  case  in  22  Gratt. 
51,  involved  the  right  of  a  president  to  give 
a  certificate  that  a  note  in  the  hands  of  the 
bank  was  given  as  a  mere  voucher,  not  as 
evidence  of  debt.  President  Monrure  said: 
"But  certainly  neither  the  president  nor  the 
cashier  .  .  .  could,  virtute  officii,  give 
up  a  debt  or  liability  to  the  bank,  or  bind 
the  bank  by  such  an  admission."  Counsel 
for  the  bank  further  justly  says  that  the  act 
in  question  is  equivalent  to  the  surrender  of 
the  note,  and  the  acceptance  of  a  new  note 
without  Smith  as  an  indorser;  in  effect,  the 
discharge  of  the  old  note  by  the  acceptance 
of  a  new  note  of  the  maker  only;  citing 
Bank  of  Commerce  v.  Bart,  37  Neb.  197,  20 
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L.  R.  A.  780,  40  Am.  St.  Rep.  479,  65  N.  W. 
631.  When  a  note  is  extended  as  to  pay- 
ment, the  usual  banking  usage  requires  a 
new  note  by  makers  and  indorsers.  Can  a 
cashier  depart  from  this  usage  with  safety, 
accept  interest  in  advance,  and  agree  to  ex- 
tend time  without  consent  of  the  indorsers? 
This  is  not  the  execution  of  usual  powers 
of  office.  It  is  the  waste  of  assets.  Any 
other  rule  would  be  ruinous  to  stockholders 
Wakefield  Bank  v.  Truesdell,  55  Barb.  602, 
so  much  relied,  on,  is  not  from  a  court  of 
high  authority.  It  does  not  discuss  the 
question.    It  cites  not  a  single  authority. 

In  view  of  what  has  been  said  as  to  the 
want  of  power  in  the  cashier  to  grant  indul- 
gence, it  is  not  material  to  advert  to  letters 
written  by  the  cashier  a  good  while  after  the 
date  when  he  is  said  to  have  granted  fur- 
ther time,  and  which  are  claimed  to  con- 
tain admissions  that  he  had  granted  fur- 
ther time  to  Wetzel.  However,  I  will  say 
that,  on  authority  above  quoted  from  Daniels 
and  Judge  Moncure,  such  admissions  are 
abortive.  They  do  not  bind  the  bank.  Ele- 
mentary law  found  in  1  Greenleaf  on  Evi- 
dence, §  11 3,  shows  that  such  admissions  are 
not  admissible  against  the  bank,  because 
made  a  considerable  time  after  the  date  of 
the  act  of  the  cashier  granting  indulgence. 
That  matter  was  closed.  Such  admissions 
are  not  part  of  the  res  gestm.  See  1  Am. 
&  Eng.  Enc  Law,  2d  ed.  p.  695 ;  1  Jones,  Ev. 
§  270 ;  Hawker  v.  Baltimore  &  O.  R.  Co.  16 
W.  Va.  628,  36  Am.  Rep.  825;  Oorder  v. 
Talbott,  14  W.  Va.  277;  Smith  v.  Betty,  11 
Gratt.  762;  Lake  v.  Tyree,  90  Va.  719,  19 
S.  E.  787.  That  is  one  reason  why  those 
letters  amount  to  nothing  as  admissions, 
they  being  mere  statement  as  to  past  occur- 
rences. Another  reason  is  that  the  cashier 
has  no  power  to  bind  the  bank  by  such  ad- 
missions made  at  any  time. 

The  point  is  made  that,  as  the  plaintiff 
did  not  file  a  special  replication  denying  the 
authority  of  the  cashier  to  extend  the  time 
of  payment,  it  must  be  taken  for  a  fact  that 
he  had  such  authority.  No  plea  avers  that 
the  cashier  had  authority  to  extend  the  time. 
The  pleas  filed  did  not  say  that  the  cashier 
extended  indulgence  and  had  authority  to 
do  so,  and  thus  did  not  put  his  authority  in 
issue.  It  did  not  say  that  the  cashier  grant- 
ed this  indulgence;  it  said  that  the  bank  did 
so.  The  plaintiff  denied  this  by  his  general 
replication  to  the  pleas.  It  was  not  neces- 
sary to  file  a  special  replication.  Under  the 
pleas  in  confession  and  avoidance,  the  de- 
fendant had  to  show  extension  of  time  by 
competent  authority,  and  to  do  this  had  to 
show  that,  as  the  cashier  extended  the  time, 
he  had  power  to  do  so.  She  had  to  show  an 
extension  binding  the  bank  under  the  general 
replication  that  the  bank  did  not  do  so. 
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We  reverse  the  judgment,  and  render  judg- 
ment for  the  plaintiff  for  $1,474.70,  with 
interest  from  the  13th  day  of  November, 
1901,  that  being  the  date  of  the  judgment  of 
the  circuit  court,  and  the  costs  of  the  plain- 
tiff in  that  court  expended,  payable  out  of 
assets  in  the  hands  of  the  administratrix. 

A  further  hearing  was  ordered,  after 
which  the  following  additional  opinion  was 
handed  down: 

It  is  only  that  labored  argument  was  made 
on  rehearing  that  I  write  a  second  opinion 
in  the  case.  * 

Reconsideration  has  only  confirmed  my 
opinion  that  the  defense  to  the  action  is  des- 
titute of  strength  in  law  or  justice  in  fact. 
It  is  only  a  hard  case  on  Smith's  estate  in 
the  same  sense  in  which  every  case  where  a 
surety  pays  a  just  debt  for  an  insolvent 
principal  is  hard  on  the  surety.  Promptly 
on  maturity  the  bank  gave  the  administra- 
trix notice  of  the  nonpayment  and  protest. 
She  says  she  received  and  understood  this 
notice.  She  thus  was  informed  that  the 
bank  looked  to  Smith's  estate  for  payment. 
She  could  have  given  notice  to  the  bank  to 
sue,  or  sued  herself  in  equity  to  compel  the 
principal  to  pay  if  it  would  have  been  of 
avail ;  the  principal  being  insolvent.  Can  it 
be  contended  successfully  that  notice  to  sue 
could  not  have  been  given  the  bank  because 
it  had  bound  itself  to  extend  time  by  taking 
interest  in  advance  for  renewal?  It  cannot, 
for  several  reasons.  To  release  a  surety  by 
extension  of  time,  the  extension  must  be 
based  on  valuable  consideration,  so  as  to  tie 
the  hands  of  the  creditor  and  disable  him 
from  suing.  Firat  Nat.  Bank  v.  Parsons,  46 
W.  Va.  688,  32  S.  E.  271.  Concede  that 
payment  of  interest  in  advance  with  promise 
to  extend  for  a  fixed  time  will  discharge  a 
surety,  where  the  creditor  is  an  individual. 
Parsons  v.  E  art  old,  46  W.  Va.  122,  32  S.  E. 
1002.  So  it  would  where  the  creditor  is  a 
bank,  if  the  promise  of  extension  is  made 
by  the  directors.  But  to  tie  the  hands  of  a 
bank  and  prevent  it  from  suing,  the  act  of 
extension  must  be  a  valid  act,  one  binding 
it,  else  its  power  to  sue  is  not  affected,  and 
the  surety  can  notify  it  to  sue  or  himself 
sue.  Extension  "will  not  release  sureties 
unless  the  bank  had  entered  into  an  agree- 
ment whereby  it  bound  itself  legally  to  grant 
such  indulgence."  Merchants9  &  M.  Bank 
v.  Evans,  9  W.  Va.  374.  All  agree  that  it 
must  be  a  valid,  binding  act  of  extension  to 
tie  the  hands  of  the  bank.  Cos  ton  v.  Dun- 
lap,  Rich.  Eq.  Cas.  77,  23  Am.  Dec.  194. 
Here  we  have  the  same  question  discussed 
in  the  first  opinion.  Had  the  cashier  power 
to  make  a  promise  to  extend  time  and  pre- 
vent suit  by  the  bank  or  Smith's  estate? 
Now,  all  would  say  that  the  law  given  in  5 
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Cyc  Law  &  Proc.  p.  475  is  sound,  that  a 
cashier  has  no  authority  "to  release  the 
maker  of  a  note,  or  a  party  or  surety  there- 
on." Yet  it  is  claimed  that  he  may  by  ex- 
tending time,  indirectly  do  what  he  cannot 
directly  do, — release  a  surety.  What  more 
vital  act  is  to  be  done  by  a  bank  than  mak- 
ing loans  or  renewing  them?  The  universal 
usage  is  that  the  directory  in  assembled 
meeting  does  this.  We  know  this  by  judi- 
cial cognizance,  and  the  evidence  shows  that 
such  was  the  rule  with  this  bank,  none  but 
the  directors  having  this  powqr.  .Our  Code 
of  1899,  chap.  53,  §  49,  says  that  the  direc- 
tors of  a  corporation  "Bhall  have  power  to 
do,  or  cause  to  be  done,  all  things  that  are 
proper  to  be  done  by  the  corporation."  And 
chapter  64,  S  79,  provides,  as  to  banks,  that 
the  directors  "shall  administer  the  affairs  of 
the  company."  Surely  the  making  and  re- 
newal of  loans  are  acts  of  gravity,  deeply 
concerning  a  bank,  not  within  the  ordinary 
powers  of  a  cashier  under  the  usual  course 
of  business,  proper  to  be  done  only  by  the 
directory,  and  committed  to  it  by  those  stat- 
utes, properly  construed.  Is  not  the  exten- 
sion of  time  for  a  future  period,  like  the  ex- 
pired period,  another  loan  or  a  renewal? 
The  cashier  not  merely  loans,  but  by  the 
loan  releases  an  indorser.  Morse  on  Banks 
&  Banking,  vol.  1,  §  117,  says:  "Thus  the 
making  of  discounts  is  an  inalienable  func- 
tion of  the  directors.  They  cannot  part 
with  it,  or  invest  any  officer  or  officers 
with  it.  It  rests  in  them  alone  and 
exclusively.  It  is  a  power  of  that  de- 
gree of  vital  importance  that  it  can- 
not be  taken  out  of  the  policy  of  the 
general  principle  that  powers  of  a  public  na- 
ture, given  by  the  legislature,  cannot  be  sub- 
delegated.  The  legislature  imposes  upon  the 
board  the  duty  of  taking  charge  of  all  those 
matters  of  business  upon  the  wise  and  skil- 
ful conduct  of  which  the  prosperity  of  the 
institution  and  the  safety  of  persons  dealing 
with  it  depend.  This  duty  they  cannot  shift 
in  whole  or  in  part  upon  others,  and  it 
covers  no  department  of  banking  .  .  . 
more  unquestionably  than  the  making  of 
loans  and  discounts."  Abundant  authority 
supports  the  statement  of  the  first  opinion, 
— that  a  cashier  cannot  release  a  surety  or 
liability,  or  make  any  admission  releasing 
any  party  to  a  debt,  but  only  the  directors 
can  do  so,  if  they  can, — in  addition  to  au- 
thority there  cited.  Gray  v.  Farmers'  Nat. 
Bank,  81  Md.  631,  32  Atl.  618,  is  apt  in 
this  case.  It  holds  that  a  cashier  has  no 
power  to  accept  a  new  note  so  as  to  dis- 
charge a  surely  on  the  first  note.  Money 
was  paid  in,  and  it  was  claimed  that  it  was 
advance  interest.  It  was  held  that  "if  the 
entry  on  the  books  of  the  bank  were  to  be 
construed  as  payment  of  interest  .  .  . 
in  advance,  and  an  agreement  to  extend  the 
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•  time,  so  as  to  discharge  the  surety,  then 
the  cashier  had  no  authority  to  make  such 
contract  or  entry."  It  was  held  that  the 
money  should  only  be  applied  pro  tanto  on 
the  note.  In  our  case  the  cashier  eutered  on 
the  note:  "May  3rd,  1898.  Discount  paid 
for  four  months,  $34.15,  to  Sept.  3,  1898. 
Pd.  by  R.  T.  Wetzel,  which  is  applied  as  a 
credit  on  within  note."  Some  evidence  gees 
to  show  that  the  cashier  began  the  indorse- 
ment, and,  before  completing  it,  remarked 
that  he  had  no  authority  to  extend  time,  and 
added  the  words  of  credit.  It  is  claimed 
that  he  later  added  the  words  of  mere  credit. 
Say  so.  Say  that  he  received  the  money  as 
discount  and  promised  to  extend  time,  which 
he  denies.  Under  that  Maryland  case,  and  a 
volume  of  law,  that  entry,  that  promise,  go 
for  naught,  do  not  bind  the  bank.  We  are 
cited  5  Cyc.  Law  &  Proc.  p.  473,  for  the 
words  that  a  cashier  may  "extend  time  for 
paying  a  note."  It  is  inconsistent  with  the 
passage  quoted  above  from  5  Cyc,  Law  & 
Proc.  p.  475.  Only  one  case  is  cited,  and  it 
is  relied  on  as  pointed  authority.  Wakefield 
Bank  v.  Truesdell,  55  Barb.  602.  It  is 
counter  to  a  river  of  authority,  and  wholly 
unsatisfactory  in  itself.  The  real  point  of 
the  case  was  whether  the  payment  was  in- 
tended to  extend  time.  The  opinion  is 
short.  As  to  the  authority  of  the  cashier 
to  extend  time,  the  case  gives  no  consider- 
ation, but  in  a  few  closing  lines  simply  as- 
serts the  power,  giving  not  a  syllable  of  au- 
thority. Moreover,  it  comes  from  a  court 
not  of  high  authority,  the  supreme  court  of 
New  York,  it  not  being  the  highest  court  of 
that  state.    The  court  of  appeals  is. 

It  is  claimed  that  the  bank  ratified  the  act 
of  the  cashier.  Of  this  there  is  no  evidence. 
The  bank  books  show  that  the  $34.15  was  en- 
tered on  them  as  a  partial  payment,  not  as 
advance  interest.  Protest  was  made,  and 
notice  given  of  it.  No  one  but  the  directors 
could  ratify.  They  did  not.  They  would 
have  to  do  so  by  resolution.  They  act  col- 
lectively. There  is  no  evidence  they  knew  of 
the  alleged  extension.  Ratification  only  oc- 
curs where  there  is  knowledge.  The  ground 
on  which  ratification  is  mostly  rested  is  the 
retention  of  the  $34.15.  Now,  the  open  bank 
books  showed  it  to  be  a  partial  payment,  if 
the  directors  inspected  them.  So  did  the 
back  of  the  note.  We  are  cited  to  our  case 
of  Third  Nat.  Bank  v.  Laboringman's  Mer- 
cantile &  Mfg.  Co.  56  W.  Va.  446,  49  S.  E. 
544.  That  case  is  no  authority  in  this  case. 
There  the  president  of  a  corporation  made 
its  note  payable  to  him,  and  he  negotiated 
it  to  a  bank  and  had  its  proceeds  credited  in 
the  bank  to  his  company,  which  used  the 
money.  The  company  did  not  know  of  the 
making  of  the  note,  but  used  the  money. 
It  denied  its  liability  on  the  note.  As  it  got 
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the  benefit  of  the  money,  and  did  not  return 
it  to  the  bank  discounting  the  note,  that 
was  held  to  ratify  the  note  and  bind  the  cor- 
poration. There  the  note  was  denied.  The 
corporation  could  not  keep  the  money  and  be 
free  of  the  note.  In  the  present  case  the 
note  is  unquestioned, — the  debt  conceded, — 
and,  this  being  so,  the  bank  could  lawfully 
retain  the  $34.15  as  part  payment,  and,  hav- 
ing authority  to  retain  the  money,  its  act 
did  not  ratify  the  unwarranted  act  of  the 
cashier,  but  was  justified  by  its  note,  as 
held  in  the  case  cited  above  from  81  Md. 

We    therefore    adhere    to    the   judgment 
made  on  the  first  hearing. 


MERCHANTS'  &  MANUFACTURERS'  NA- 
TIONAL BANK' of  Columbus,  Ohio, 
v. 
OHIO  VALLEY  FURNITURE  COMPANY. 
Plff.  in  Err. 


(. 


.W.  Va ) 


*1.  A  party  who  take*  negotiable  paper 
before  maturity,  for  a  valuable  consid- 
eration, without  knowledge  of  defect  of  title, 
and  in  good  faith,  obtains  indefeasible  title 
thereto,  although  at  the  time  of  the  purchase 
he  had  knowledge  of  circumstances  which 
were  sufficient  to  excite,  in  the  mind  of  a 
prudent  man,  a  suspicion  of  want  or  defect 
of  title,  and  was  grossly  negligent  in  taking 
it 

2.  In  the  absence  of  actual  or  con- 
structive notice  of  defect  of  title. 
fraud,  or  other  circumstance  which  would 
vitiate  the  title,  a  purchaser  is  under  do  duty 
to  make  inquiry  as  to  how  the  holder  of  such 
paper  acquired  It.  He  may  safely  relv  up- 
ou  the  possession  of  the  holder  as  sullklent 
evidence  of  title  for  the  purpose  oi  a  valid 
contract  of  sale. 

3*  If  the  holder  of  such  paper  informs 
a    person    intending;    to    purchase    It 

that  he  has  no  title  to  it,  or  that  he 
holds  it  in  the  capacity  of  agent  for  the  mak- 
er or  other  party  to  it,  and  afterwards  a 
sale  of  the  paper  Is  effected  between  the 
parries,  the  purchaser  takes  It  subject  to  the 
equities  existing  between  the  antecedent 
parties. 

4.  An  ag-ent  having;  in  his  possession, 
for  discount,  sale,  snfe-keepins;,  or 
other  purposes,  on  behalf  of  his  prin- 
cipal, bills,  notes,  or  other  paper  belonging 
to  his  principal,  indorsed  in  blank,  or  in  such 

Mleadnotes  by  Poffenbakgkr,  J. 


Note. — As  to  liability  of  a  bank  which,  with 
knowledge  of  the  facts,  permits  the  application 
by  an  agent  to  the  payment  of  his  own  debt  of 
the  funds  of  bis  principal,  see,  in  this  series. 
note  to  Rochester  &  C.  Tump.  Road  Go.  ▼. 
Paviour,  52  L.  R.  A.  790. 

As  to  power  of  agents  to  Indorse  negotiable 
paper,  see  note  to  Gate  City  Bldg.  &  L.  Asso. 
v.  National  Bank  of  Commerce,  27  L.  R.  A.  401. 
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other  form  as  to  permit  transfer  of  title 
thereto  by  mere  delivery,  may  be  regarded, 
by  strangers  having  no  notice  of  the  agency 
or  the  capacity  in  which  such  paper  is  held, 
as  the  owner  thereof,  and  dealt  with  accord 
Ingly  In  respect  to  it. 

5.  But  If  In  inch  case  the  at  ranker 
lias  notice  of  the  fact  of  ajrency,  his 
dealings  and  transactions  respecting  the  paper 
are  governed  by  the  law  of  agency.  He  must 
regard  the  paper  as  the  property  of  the 
principal,  and  confine  his  dealings  with  the 
agent,  concerning  it,  within  the  scope  of  the 
authority  of  the  latter 

tt.  One  who  ha*  destroyed  his  prima 
facie  title  to  negotiable  paper,  arising 
from  the  fact  of  possession,  by  admitting 
that  he  has  no  title,  cannot  restore  it  by  a 
mere  verbal  claim  that  he  has  since  obtained 
title  or  the  right  to  discount  the  paper  for 
his  own  benefit.  A  purchaser  who  is  put  on 
inquiry  by  sufficient  knowledge  cannot  rely 
upon  information  Imparted  by  one  whose  in- 
terest it  is  to  deceive  him. 

T.  A  bank  discounting-  negotiable  pa- 
per, with  knowledge  that  the  pernor 
from  whom  It  Is  taken  holds  it  as 
agent  only  is  bound  to  ascertain  the  ex  ten* 
of  the  authority  of  the  agent;  but,  in  the 
absence  of  knowledge  of  any  limitation  upon 
the  authority  apparently  conferred  by  the 
principal,  it  may  rely  upon  such  apparent  au- 
thority. 

8.  Absolute  ownership  of  m  thins;  and 
agency  respecting  it  in  the  same  per- 
son are  incompatible,  the  latter  being 
merged  in  the  former.  Hence,  a  negotiable 
note  in  the  hands  of  an  agent,  Indorsed  in 
blank  by  the  principal,  cannot  be  regarded  by 
a  stranger,  having  notice  of  the  agency,  as 
both  prima  facie  proof  of  title  in  the  agent 
and  a  power  of  attorney,  conferring  upon 
the  agent  all  the  power  and  authority  that 
are  incident  to  ownership,  but  he  may  deal 
with  the  agent  as  such,  and  rely  upon  the 
note  as  conferring  apparent  authority  to  sell 
it  and  receive  payment  on  behalf  of  the  prin- 
cipal. 

9.  A  principal  Is  not  bonnd  by  any  act 
of  his  agent  which  is  not  within  the  scope 
of  the  authority  of  the  latter. 

141.  Every  agency  is  subject  to  the  legal 
limitation,  that  it  cannot  be  used  for  the 
benefit  of  the  agent  himself  or  any  person 
other  than  the  principal,  In  the  absence  of  an 
agreement  that  it  may  be  so  used ;  and,  as 
this  is  matter  of  law,  and  not  of  fact,  all 
persons  must  take  notice  of  it. 

11.  By  perverting  his  powers  to  his 
own  personal  ends  and  purposes,  an 
agent  acts  in  excess  of  his  authority ; 
and  persons  who  knowingly  participate  in 
such  act  of  perversion,  as  by  purchasing  the 
principal's  property  with  knowledge  that  the 
agent  intends  to  convert  the  proceeds  ty>  his 
own  use,  are  not  protected  by  the  authority 
conferred  upon  the  agent. 

12.  Flaked  power  to  do  acts  for  another 
negatives  all  authority  on  the  part  of 
the  agent  to  act  in  reference  to  the  principal's 
business  for  the  benefit  of  anyone  other  than 
the  principal. 
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ERROR  to  the  Circuit  Court  for  Kanawha 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  enforce 
payment  of  a  promissory  note.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Brown,  Jackson,  &  Knight, 
for  plaintiff  in  error : 

When  the  prospective  purchaser  of  nego- 
tiable paper  has  notice  that  the  authority  of 
the  party  offering  it,  in  respect  thereto,  is 
or  may  be  limited, — that  is  to  aay,  if  the 
purchaser  is  advised  that  the  person  in 
whose  possession  the  paper  is  has  received  it 
as  an  agent  for  some  other  person, — the  fun- 
damental principle  of  the  law  of  agency,  that 
a  principal  will  not  be  bound  beyond  the  au- 
thority given,  and  that  a  party  dealing  wi.h 
an  agent  is  bound  to  inquire  into  and  rea- 
sonably satisfy  himself  as  to  the  agent's  au- 
thority, applies. 

Randolph,  Com.  Paper,  §  388 ;  Dan.  Neg. 
Jn?t.  §  282:  Meohero,  Agency,  §  276;  Rosen 
dorf  v.  Poling,  48  W.  Va.  621,  37  S.  E.  555; 
Dotoden  v.  Cryder,  55  N.  J.  L.  330,  26  Atl. 
941;  Stainback  v.  Bank  of  Virginia,  11 
Gratt.  260. 

On  petition  for  rehearing. 

Mr.  Angus  W.  McDonald,  also  for 
plaintiff  in  error: 

Authority  to  make,  indorse,  or  negotiate 
paper  is  subject  to  strict  interpretation,  and 
must  be  strictly  pursued. 

Callender  v.  Oolsan  Bros.  27  La.  Ann.  311. 

An  agent  cannot  bind  his  principal  by  the 
execution  or  indorsement  of  paper  differing 
in  amount  or  time  from  that  authorized. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1034; 
Eaton  &  6.  Com.  Paper,  p.  394;  Stainback 
v.  Read,  11  Gratt.  281,  62  Am.  Dec.  648; 
Farmers'  rf  V.  Nat.  Bank  v.  Noxon,  45  N.  Y. 
762;    Nickerson  v.  Ruger,  76  N.  Y.  279. 

Having  knowledge  of  the  agency  at  the 
time  of  the  transaction  in  question,  the 
bank  was  bound  to  deal  with  the  agent,  in 
order  to  bind  the  principal,  within  the  scope 
of  his  authority. 

Mechanics*  Bank  v.  New  York  d  N.  H.  R. 
Co.  13  N.  Y.  599;  Mechanics'  Bank  v. 
Schaumburg,  38  Mo.  228;  Mechem,  Agency, 
393;  Nixon  v.  Palmer,  8  N.  Y.  398;  Horton 
v.  Toxones,  6  Leigh,  59;  Stainer  v.  Tysen,  3 
Hill,  279;  North  River  Bank  v.  Aymar,  3 
Hill,  262;  Gould  v.  Stevens,  43  Vt.  125,  5 
Am.  Rep.  265;  Quigley  v.  Mexico  Southern 
Bank,  80  Mo.  289.  50  Am.  Rep.  503. 

The  question  of  whether  the  purchaser  had 
sufficient  notice  to  affect  his  good  faith  is 
generally  one  of  fact  for  the  jury. 

Freeman's  Nat.  Bank  v.  Savery,  127  Mass. 
75,  34  Am.  Rep.  345. 

The  powers  of  an  agent  are  to  be  exercised 
for  the  benefit  of  his  principal  only,  and 
when  he  acts  otherwise  with  the  knowledge 
and  participation  of  the  person  relying  on 
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his  unauthorized  acts,  his  principal  is  not 
bound  by  such  an  act. 

Rohrbough  v.  United  States  Exp.  Co.  50 
W.  Va.  148,  88  Am.  St.  Rep.  849,  40  S.  E. 
398;  Smith  v.  Jjawson,  18  W.  Va.  236,  41 
Am.  Rep.  688;  Dyer  v.  Duffy,  39  W.  Va.  148, 
24  L.  R.  A.  339,  19  8.  E.  540;  Curry  v.  Hale, 
15  W.  Va.  867;  Hewes  v.  Doddridge,  1  Rob. 
(Va.)  143;  Stainback  v.  Read,  11  Oratt. 
281,  62  Am.  Dec.  648;  Jackson  Paper  Mfg. 
CoH  v.  Commercial  Nat.  Bank,  199  111.  151, 
59  L.  R.  A.  657,  93  Am.  St.  Rep.  113,  65  N. 
E.  136;  Mechem,  Agency,  §§  389-393;  Story, 
Agency,  §  210;  Englehart  v.  Peoria  Plow  Co. 
21  Neb.  41,  31  N.  W.  391. 

Messrs.  Flouraoy,  Price,  &  Smith  and 
J.  S.  Spencer,  for  defendant  in  error : 

It  was  no  defense  that  plaintiff  took  the 
bill  under  circumstances  which  ought  to 
have  excited  the  suspicion  of  a  prudent  man 
that  it  had  not  been  fairly  obtained. 

Murray  v.  Lardner,  2  Wall.  110,  17  L.  ed. 
857;  Goodman  v.  Simonds,  20  How.  343,  15 
L.  ed.  934;  Swift  v.  Smith,  102  U.  S.  444, 
26  L.  ed.  194;  Shaw  v.  North  Pennsylvania 
R.  Co.  (Shaw  y.  Merchants9  Nat.  Bank)  101 
U.  S.  557,  25  L.  ed.  892;  Goodman  y.  Harvey, 
4  Ad.  &  El.  870;  Matthews  v.  Poythress,  4 
Ga.  287;  Miller  v.  Race,  1  Burr.  452;  Pea- 
cock v.  Rhodes,  2  Dougl.  K.  B.  633;  First 
Nat.  Bank  v.  Johns,  22  W.  Va,  524,  46  Am. 
Rep.  506;  Smith  v.  Lawson,  18  W.  Va.  236, 
41  Am.  Rep.  688;  Bank  of  Spencer  v.  Sim- 
mons, 43  W.  Va.  79,  27  S.  E.  299 ;  Tiedeman, 
Com.  Paper,  p.  491,  §  289,  and  note;  Gio- 
vanovich  v.  Citizens*  Bank,  26  La.  Ann.  15; 
Ringling  v.  Kohn,  4  Mo.  App.  59;  Font  v. 
Miller,  17  Gratt.  47. 

The  fact  that  a  note  was  purchased  from 
an  agent  who  exceeded  his  authority  will 
not  destroy  the  presumption  of  good  faith. 

2  Randolph,  Com.  Paper,  §  1024. 

The  law  does  not  impose  upon  the  pur- 
chaser of  negotiable  paper  the  duty  of  in- 
quiry. 

Magee  v.  Badger,  34  N.  Y.  247,  90  Am. 
Dee.  691 ;  Frank  v.  Lilienfeld,  33  Gratt.  377 ; 
First  Nat.  Bank  v.  Johns,  22  W.  Va.  520,  46 
Am.  Rep.  506 ;  Raphael  v.  Bank  of  England, 
17  C.  B.  161. 

On  petition  for  rehearing. 

Messrs.  Price,  Smith,  *  Spilman,  also 
for  defendant  in  error : 

One,  in  dealing  with  another  whom  he 
knows  to  be  an  agent,  may  rely  upon  the 
authority  with  which  the  principal  has  ap- 
parently clothed  the  agent,  as  the  measure 
of  the  agent's  power. 

Pickering  v.  Busk,  15  East,  38. 

By  intrusting  the  note  to  Huston,  the 
defendant  represented  to  all  who  might  deal 
with  him  that  Huston,  the  holder,  was  the 
absolute  owner,  and  that  he  had  received  it 
upon  a  valuable  consideration. 
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Bank  of  Spencer  v.  Simmons,  43  W.  Va. 
79,  27  S.  E.  299. 

The  declarations  of  the  agent  are  binding 
upon  the  principal,  whether  true  or  false, 
so  long  as  the  agent  is  acting  within  the  ap- 
parent scope  of  his  authority. 

Story,  Agency,  135,  139;  Dan.  Neg.  Inst. 
278. 

The  occupation  or  profession  of  the  trans- 
ferrer is  not  of  itself  sufficient  to  put  the 
purchaser  on  inquiry  concerning  the  validi- 
ty of  the  consideration,  or  other  defenses  to 
the  paper,  or  to  amount  to  mala  fides  on 
his  part  in  taking  it  without  inquiry. 

7  Cyc.  Law  &  Proc.  p.  956 ;  4  Am.  &  Eng. 
Enc.  Law.  p.  336,  note;  Belt  v.  American 
Cent.  Ins.  Co.  148  N.  Y.  628,  43  N.  E.  64; 
Greneaux  v.  Wheeler,  6  Tex.  515;  Moreland 
v.  Citizens9  Sav.  Bank,  97  Ky.  211,  30  S.  W. 
637;  Arnau  v.  First  Nat.  Bank,  36  Fla.  398, 
18  So.  786;  ft  edge  Mines  Co.  v.  Denver  Nat. 
Bank,  19  Colo.  App.  182,  73  Pac  873 ;  Dan. 
Neg.  Inst.  §  795;  Mitchell  v.  Catchings,  23 
Fed.  710;  Atlas  Nat.  Bank  v.  Savery,  127 
Mass.  75,  34  Am.  Rep.  345;  Clement  v.  Lev- 
eret t,  12  N.  H.  317;  Maitland  v.  Citizens9 
Nat.  Bank,  40  Md.  540,  17  Am.  Rep.  620. 

Poffenbarger,  J.,  delivered  the  opinion 
of  the  court: 

The  Ohio  Valley  Furniture  Company,  a 
corporation,  complains  of  a  judgment  for 
$2,625.96,  rendered  by  the  circuit  court  of 
Kanawha  county  on  the  21st  day  of  March, 
1901,  upon  a  negotiable  promissory  note  for 
$2,500,  dated  May  4,  1900,  signed  by  the 
Ohio  Valley  Furniture  Company,  by  W.  B. 
Fuller,  its  treasurer,  countersigned  by  W.  B. 
Shober,  president,  payable  four  months  after 
date  to  the  order  of  W.  B.  Fuller,  without 
offset,  and  negotiable  at  the  Kanawha  Valley 
Bank  at  Charleston,  West  Virginia.  On  the 
back  of  the  note  were  the  indorsements  in 
blank  of  W.  S.  Walker,  W.  B.  Shober,  J.  W. 
Roche,  and  W.  B.  Fuller,  all  stockholders 
and  prominently  concerned  and  interested  in 
the  company.  That  was  the  condition  of 
the  note  before  it  was  negotiated.  It  was 
one  of  eight  or  ten  notes,  each  for  the  same 
amount  and  drawn  in  the  same  way,  which 
during  the  year  1900,  from  in  May  until 
in  September,  were  delivered  by  said  com- 
pany to  Arch  H.  Huston  of  Columbus,  Ohio, 
as  agent  of  said  Ohio  Valley  Furniture  Com- 
pany, for  the  purpose  of  having  the  same 
discounted  and  remitting  the  proceeds  to 
said  company.  The  note  sued  on  here  was 
discounted  by  the  Merchants'  &  Manufactur- 
ers' National  Bank  of  Columbus,  Ohio,  at  the 
request  of  said  Huston,  and  for  his  benefit, 
and  his  indorsement  follows  the  others  on 
the  note.  Howard  C.  Park,  cashier  of  said 
bank,  was  examined  as  a  witness  for  the  de- 
fendant, and  testified  that  he  had  known 
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Huston  for  eighteen  or  twenty  years,  and  was 
on  good  terms  with  him;  that  Huston  had 
an  account  at  his  bank;  that  he  discounted 
the  note  for  him  June  11,  1900;  that  prior 
thereto  Huston  had  told  him  that  he  had 
paper,  that  he  wanted  to  use  for  the  Ohio 
Valley  Furniture  Company,  which  was  in- 
dorsed by  prominent  stockholders  in  the 
company;  that  Huston  wanted  him,  as 
cashier  of  the  bank,  to  discount  the  paper 
for  the  company;  that  he  supposed  Huston 
was  representing  the  company  in  that  be- 
half; that  Be  told  Huston  that  he  did  not 
care  to  take  the  paper;  that  he  had  such 
conversation  with  Huston  both  before  and 
after  June  11th;  that,  when  Huston  brought 
him  the  note  sued  on  here,  he  stated  "that 
it  was  his  own  matter  and  an  accommoda- 
tion to  him;"  that,  as  Huston  was  a  cus- 
tomer at  witness's  bank,  and  had  been  for 
some  time,  witness  naturally  took  the  paper; 
that  witness  inferred  that  that  was  a  piece 
of  paper  that  had  been  sent  to  Huston,  possi- 
bly for  discount  for  the  company;  that  he 
did  not  know  that  it  was  a  piece  of  paper 
that  Huston  had  offered  to  him  before ;  that 
Huston  told  him  he  had  secured  au- 
thority to  discount  that  piece  of  paper  for 
himself ;  that  when  Huston  told  him  he  had 
secured  authority  to  discount  the  paper  and 
apply  the  proceeds  to  his  own  purposes,  and 
requested  witness  to  discount  it  as  a  person- 
al favor,  he  did  so;  and  that  he  supposes  he 
knew  Huston  intended  to  apply  the  proceeds 
to  his  own  use.  Tn  addition  to  this,  the 
testimony  of  Fuller,  Shober,  and  Roche  was 
taken,  showing  that  Huston  was  only  an 
agent  for  the  company  for  the  purpose  of 
having  the  notes  discounted  and  remitting 
the  proceeds  to  the  company;  that  the  in- 
dividuals whose  names  were  on  the  back  of 
the  note  had  not  placed  their  signatures 
there  as  joint  makers  or  guarantors,  but 
simply  as  indorsers;  and  that  Huston  had 
procured  for  them  the  discounting  of  some 
notes,  and  had  remitted  the  proceeds. 

The  defendants  pleaded  nil  debet,  and  filed 
a  special  plea,  averring  the  agency  of  Hus- 
ton, notice  thereof  to  the  bank,  Huston's 
purpose  and  intent  to  keep  and  apply  the 
proceeds  of  the  note  to  his  own  use,  and  full 
notice  and  knowledge  on  the  part  of  the 
bank  of  said  purpose  and  intent  at  and  be- 
fore the  time  the  note  was  discounted. 
Plaintiff  offered  only  the  note  and  notice  of 
protest  as  evidence.  Then,  after  defendant's 
evidence  aforesaid  had  been  introduced, 
plaintiff  moved  the  court  to  exclude  it,  and 
the  motion  was  sustained,  and  the  defendant 
excepted.  Under  the  direction  of  the  court, 
the  jury  found  for  the  plaintiff,  a  motion  to 
set  aside  the  verdict  was  overruled,  an  ex- 
ception was  taken,  and  judgment  was  then 
Tendered  for  the  plaintiff. 
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The  vital  inquiry  here  is  whether  the  bank 
is  a  bona  fide  holder  of  the  note,  and  this 
involves  consideration  of  legal  principles 
governing  commercial  paper,  including  cer- 
tain branches  of  the  law  of  agency  which 
entei  into  the  law  of  negotiable  instruments, 
and  are  applicable  to  dealings  and  transac- 
tions therein.  Owing  to  the  peculiar  nature 
of  such  paper,  possession  of  it  is  evidence  of 
title  thereto  in  the  possessor.  In  the  ab- 
sence of  knowledge  that  the  title  of  the  per- 
son in  whose  possession  such  paper  is  found 
is  defective  or  invalid  for  any  reason,  and  of 
such  facts,  importing  want  of  title,  as  can- 
not, in  the  exercise  of  fairness  and  good 
'faith,  be  ignored,  one  who  purchases  from 
the  holder  acquires  a  good  and  indefeasible 
title  thereto,  however  defective  the  title  of 
the  transferrer  may  have  been,  provided  a 
valuable  consideration  was  paid,  the  note 
was  not  overdue  when  purchased,  and  the 
purchase  was  made  in  the  ordinary  course 
of  business.  1  Dan.  Neg.  Inst.  §  769a. 
"The  possession  of  a  bill  or  note  which  is 
payable  to  bearer  or  indorsed  in  blank  is 
prima  facie  evidence  of  ownership,  and  also 
that  the  holder  received  it  upon  a  valuable 
consideration,  paid  therefor  in  the  usual 
course  of  trade  or  business."  Bank  of 
Spencer  v.  Simmons,  43  W.  Va.  79,  27  S.  E. 
299.  "The  well-established  rule  of  law  is 
that  a  bona  fide  holder  of  negotiable  paper, 
who  purchased  it  for  value  in  the  ordinary 
course  of  business  before  maturity  and  with- 
out notice  of  facts  which  impeach  its  validi- 
ty between  antecedent  parties,  has  title  there- 
to, unaffected  by  such  facts,  and  may  re- 
cover on  such  note,  although,  as  between  such 
antecedent  parties,  it  is  without  .  .  . 
validity."  First  Nat.  Bank  v.  Johns,  22  W. 
Va.  520,  524,  46  Am.  Rep.  506;  Goodman  v. 
Simonds,  20  How.  343,  15  L.  ed.  934. 

That  there  was,  in  this  instance,  a  pur- 
chase in  the  usual  course  of  business  and 
for  a  valuable  consideration  is  undeniable. 
These  requisites  in  the  transaction  are  not 
disputed.  But  it  is  denied  that  the  pur- 
chase was  bona  fide,  and  this  defense  is 
predicated  upon  the  knowledge  of  the  bank 
that  the  person  from  whom  the  purchase 
was  made  held  the  note  as  agent  of  the  mak- 
er for  the  purpose  of  discounting  it  for  the 
benefit  of  the  latter  and  remitting  to  him 
the  proceeds  thereof,  and  the  further  fact 
that  it  purchased  the  note  with  knowledge 
of  intent  on  the  part  of  the  agent  to  con- 
vert the  avails  of  the  note  to  his  own  use  in 
violation  of  the  trust.  The  settled  law  of 
the  country  now  is  that,  despite  suspicion  of 
defect  of  title,  or  the  knowledge  of  circum- 
stances which  would  excite  such  suspicion  in 
the  mind  of  a  prudent  man,  or  gross  negli- 
gence on  the  part  of  the  taker,  at  the  time  of 
the  transfer,  a  party  who  takes  a  negotiable 
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instrument  before  it  is  due  for  a  valuable 
consideration,  without  knowledge  of  any  de- 
fect of  title,  and  in  good  faith,  obtains  a 
good  and  indefeasible  title  thereto.  Murray 
v.  Lardner,  2  Wall.  110,  121,  17  L.  ed.  857, 
850;  Goodman  v.  Harvey,  4  Ad.  &  El.  870; 
Goodman  v.  Simonds,  20  How.  343,  15  L.  ed. 
934;  Bank  of  Pittsburgh  v.  Neal,  22  How. 
96,  16  L.  ed.  323;  Swift  v.  Tyson,  16  Pet.  1, 
10  L.  ed.  865.  Mere  suspicion  of  want  of 
title  in  the  seller,  arising  out  of  knowledge 
of  circumstances  calculated  to  excite  such 
suspicion,  will  not  affect  the  title  of  the  pur- 
chaser, nor  will  gross  negligence  on  his 
part  have  such  effect.  He  must  have  knowl- 
edge or  the  equivalent  of  knowledge, — such- 
notice  as  makes  it  his  duty  to  ascertain  the 
truth. 

In  such  case  a  purchaser,  because  of  his 
ignorance  of  vice  in  the  paper  or  title  of 
the  holder,  has  a  better  position  in  respect 
to  it  than  the  person  from  whom  he  pur- 
chased occupied.  He  obtains  a  better  title 
than  his  vendor  had,  and  he  may  do  this 
without  making  any  inquiries  as  to  how 
or  when  his  vendor  obtained  it.  The  cir- 
cumstances under  which  the  paper  is  pre- 
sented may  be  such  as  excite  suspicion  as  to 
the  validity  of  the  title;  the  holder  may  be 
an  entire  stranger ;  he  may  be  such  a  person 
as  would  be  deemed  not  likely  to  be  the 
holder  of  such  paper  in  his  own  right;  it 
may  be  known  to  the  purchaser  that  the 
holder  is  an  attorney,  or  a  broker,  or  a  per- 
son of  any  other  character  who  is  in  the 
habit  of  handling  such  paper  as  a  mere 
agent,  and  not  as  the  owner;  yet  a  valid 
purchase  may  be  made  from  him  without 
any  inquiry  as  to  whether  the  paper  belongs 
to  him,  or  how  he  came  by  it,  provided  the 
purchaser  does  not  know  he  has  no  title, 
or  such  facts,  indicating  want  of  title,  as 
are  sufficient  to  put  him  on  inquiry.  9  Cyc. 
Law  &  Proc.  p.  956;  Amerioan  Exch.  Nat. 
Bank  v.  New  York  Belting  &  Packing  Co. 
148  N.  Y.  698,  43  N.  E.  168;  Greneaux  v. 
Wheeler,  6  Tex.  515.  Daniel  on  Negotiable 
Instruments,  vol.  1,  at  §  796,  deduces  from 
the  authorities  the  following  as  the  correct 
rule  by  which  to  determine  the  character 
of  the  circumstances,  knowledge  of  which 
will  defeat  the  title  of  the  purchaser:  "The 
circumstances  must  be  so  pointed  and  em- 
phatic as  to  amount  to  proof  of  mala  fides, 
in  the  abstinence  of  inquiry,  or  such  as  to 
be  prima  facie  inconsistent  with  any  other 
view  than  that  there  is  something  wrong  in 
the  title,  and  thus  amount  to  constructive 
notice.  In  other  words,  we  would  say  that 
if  the  circumstances  are  of  such  a  character 
as  to  create  such  a  distinct  legal  presump- 
tion and  prima  facie  proof  of  fraud,  or  of 
some  equity  between  prior  parties,  it  would 
operate  as  legal  information  and  const ruc- 
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tive  notice  to  the  transferee.  This  rule  fixes 
a  criterion  for  judgment  which  is  definite, 
and  seems  to  us  the  one  which  should  be 
adopted."  In  support  of  his  text,  the  author 
cites  a  large  number  of  authorities  which 
seem  to  fully  sustain  his  position. 

The  basis  of  the  defense  here,  however, 
may  fall  within  a  different  principle.  The 
defect  in  the  title  was  admitted  in  the  first 
instance  by  the  holder  himself.  When  the 
note  was  first  presented  for  discount,  he 
made  no  claim  of  title.  On  the  contrary,  he 
frankly  stated  that  it  was  the  property  of 
the  maker,  and  had  been  intrusted  to  him 
as  agent  for  the  purpose  of  having  it  dis- 
counted, and  thereby  destroyed  the  pre- 
sumption of  title  which  arose  from  his  pos- 
session of  the  note.  Where  there  is  express 
notice  of  want  of  title,  there  is  no  occasion 
for  reliance  upon  mere  known  circumstances 
from  which  want  of  title  might  have  been, 
and,  in  the  exercise  of  good  faith,  ought 
to  have  been,  inferred.  "In  order  to  stand 
upon  a  better  footing  than  his  transferrer, 
the  holder  must  acquire  the  instrument 
without  notice  of  fraud,  defect  of  title,  ille- 
gality of  consideration,  or  other  fact  which 
impeaches  its  validity  in  his  transferrer's 
hands;  and  the  word  'notice'  in  this  con- 
nection signifies  the  same  as  knowledge. 
Knowledge  of  fraud  or  illegality  impeaches 
the  bona  fides  of  the  holder,  or,  at  least,  de- 
stroys the  superiority  of  his  title,  and  leaves 
him  in  the  shoes  of  the  transferrer."  1  Dan. 
Neg.  Inst  §  789.  "It  is  quite  certain  that  if 
the  notice  or  knowledge  of  the  transferrer's 
defective  title  be  express,  it  will  destroy  the 
purchaser's  better  position;  for  if  he  is 
actually  informed  of  the  infirmity, — as  when 
he  is  told  by  the  maker  that  it  is  without 
consideration,  and  that  it  will  not  be  paid, — 
he  errs  willingly  if  he  perseveres  in  negotiat- 
ing for  the  paper,  and  has  no  claim  what- 
ever for  peculiar  protection."  Id.  $  795. 
An  illustration  of  this  principle  is  found  in 
Norvell  v.  Hudgins,  4  Munf.  496,  in  which 
a  maker  of  a  note  was  permitted  to  show, 
against  the  assignee  thereof,  by  way  of  de- 
fense, that,  before  the  plaintiff  had  paid  any 
consideration  for  it,  the  defendant  had  noti- 
fied him  not  to  take  it  or  to  pay  anything 
for  it,  because  it  had  been  made  without 
any  consideration,  as  a  mere  accommodation 
note,  and  that  the  maker  would  not  pay  it. 
In  Hanauer  v.  Doane,  12  Wall.  342,  20  L.  ed. 
439,  recovery  on  negotiable  notes  was  de- 
feated by  showing  that  the  holder  pur- 
chased them  with  knowledge  that  the  con- 
sideration thereof  was  the  purchase  money 
of  goods  sold  in  aid  of  the  Rebellion,  or  sold 
with  knowledge  that  they  were  purchased 
for  the  Confederate  states  government.  In 
Kasson  v.  Smith,  8  Wend.  437,  recovery  was 
defeated  by  proof  that  the  note  sued  on  had 
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been  indorsed  for  the  accommodation  of  the 
maker,  with  the  view  of  having  it  discounted 
at  a  bank,  and  the  avails  applied  to  the 
payment  of  certain  demands,  for  which  a 
third  person  stood  bound  as  surety  for  the 
maker,  and  had  been  delivered  to  the  surety, 
who,  with  knowledge  of  all  the  facts,  had 
offered  it  for  discount  at  the  bank,  where 
discount  thereof  had  been  refused,  and 
where,  at  the  request  of  the  surety,  it  had 
been  protested  when  due.  For  further  illus- 
tration, see  Skilding  v.  Warren,  15  Johns. 
270;  Harri8burg  Bank  v.  Meyer,  6  Serg.  & 
R.  537;  Ryland  v.  Brown,  2  Head,  270; 
Braly  v.  Henry,  71  Cal.  481,  60  Am.  Rep. 
543,  11  Pac.  385,  12  Pac.  623;  Orampton  v. 
Perkins,  65  Md.  24,  3  Atl.  300;  Smith  v. 
Traders9  Nat.  Bank,  74  Tex.  458,  12  S.  W. 
113;  Moos  v.  Kennedy,  68  Mich.  380,  36  N. 
W.  187;  McNamara  v.  Gargett,  68  Mich. 
454,  13  Am.  St.  Rep.  355,  36  N.  W.  218; 
Fifth  Nat.  Bank  v.  Edholm,  25  Neb.  742,  41 
N.  W.  776;  Joy  v.  Diefendorf,  130  N.  Y.  6, 
27  Am.  St.  Rep.  484,  28  N.  E.  602;  Farth- 
ing v.  Dark,  111  N.  C.  243,  16  S.  E.  337. 

Though  the  bank  was  thus  affected  with 
notice  of  the  status  of  the  paper  offered,  and 
of  the  nature  of  the  holder's  title,  and  his 
.powers  and  duties  respecting  it,  a  good  title 
might  have  been  acquired  but  for  what  sub- 
sequently occurred.  Had  not  Huston  admit- 
ted his  agency,  the  bank  would  have  been 
justified  in  dealing  with  him  as  the  owner  of 
the  paper,  because,  for  aught  that  appeared 
on  the  face  of  it,  he  was  the  owner. 
After  his  admission  of  the  fact  of  his  agen- 
cy, he  could  still  have  passed  title  to  the 
bank  as  agent  and  received  the  money,  no 
doubt,  and  the  bank  would  not  have  been 
responsible  for  a  subsequent  misappropria- 
tion thereof.  Arnau  v.  First  Nat.  Bank,  36 
Fla.  398,  18  So.  786;  Shattuck  v.  Eldredge, 
173  Mass.  165,  53  N.  E.  377.  But,  under 
the  general  principle  hereinbefore  advertrd 
to,  knowledge  of  the  fact  that  Huston  held 
the  paper  as  agent,  only  precluded  dealings 
with  him  in  respect  to  it  on  the  b<tsis  of 
title  or  ownership  in  him.  It  is  difficult 
to  conceive  of  a  method  by  which  notice 
may  be  acquired  more  effectual  than  the  ad- 
mission of  the  party  himself  of  his  want  of 
title.  It  is  a  declaration  against  interest, 
and  to  be  taken  strongly  against  him.  Had 
the  principal  notified  the  bank  of  the  fact 
of  agency,  no  one  would  hesitate  to  say  such 
notice  would  have  precluded  dealings  with 
the  agent  as  the  owner.  But  this  would  not 
have  been  conclusive.  The  holder  might 
have  controverted  it.  He  might  have  denied 
that  he  held  as  agent,  and  asserted  his  tit'e 
to  the  property.  His  own  admission  of  the 
agency  was  therefore  more  potent  evidence 
of  the  fact  than  notice  from  the  maker  or 
some  other  source  would  have  been.  Knowl- 
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edge  of  this  fact  made  it  the  duty  of  the 
bank  to  deal  with  him  as  agent  only,  and  it 
was  bound,  at  its  peril,  to  know  the  extent 
of  his  powers  as  agent:  "If  the  agency  of 
the  party  is  made  to  appear,  the  principal 
will  not  be  bound  beyond  the  authority  giv- 
en. And,  where  the  holder  has  notice  that 
the  party  acting  as  agent  is  such,  he  is 
bound  to  inquire  into  his  authority."  Ran- 
dolph, Com.  Paper,  §  388;  Curry  v.  Hale,  15 
W.  Va.  867.  This  principle,  however,  so 
far  as  it  relates  to  the  power  of  the  agent 
to  pass  title  and  receive  the  money,  in  the 
absence  of  any  misconduct  on  his  part,  is 
unimportant,  for  the  reason  that  it  does 
not  appear  that  any  limitation  had  in  fact 
been  imposed  upon  his  powers  in  this  re- 
spect. He  was  authorized  to  sell  the  paper, 
and  bound  to  account  for  its  proceeds. 
Power  of  sale,  in  the  absence  of  any  limi- 
tation, embraces  the  power  to  receive  the 
proceeds,  and  the  bank  could  have  paid  the 
money  into  his  hands  or  placed  it  to  his 
credit.  These  propositions  are  not  contro- 
verted. 

The  trouble  arises  out 'of  the  disclosure 
made  by  the  agent  on  his  second  application 
to  the  bank  to  discount  the  note.  On  this 
occasion  he  represented  not  that  his  agency 
has  ceased,  or  that  the  paper  belonged  to 
him,  but  that  he  had  secured  authority  to 
use  the  proceeds  of  the  note,  and,  in  view 
of  that  situation,  he  requested  the  bank  to 
take  it  as  a  matter  of  personal  accommo- 
dation to  him,  and  it  did  so.  His  agency 
had  not  at  that  time  been  revoked.  He  was, 
in  fact,  still  agent,  but  was  either  attempt- 
ing to  repudiate  his  character  as  such,  or 
to  pervert  his  agency  to  purposes  other  than 
the  business  of  his  principal,  for  which  alone 
it  was  created,  and  to  make  it  subserve 
his  own  personal  ends.  Of  this  the  bank, 
by  its  own  admission,  had  notice;  but  it 
takes  the  position,  through  its  counsel  here, 
that  as  Huston's  title,  tested  by  the  paper 
itself,  was  complete  and  absolute,  his  ver- 
bal representations  were  immaterial  and 
might  be  disregarded.  The  argument  is 
that,  as  he  held  the  paper,  his  possession  of 
it  was  not  only  prima  facie  evidence  of  title, 
but  authorized  him  to  dispose  of  it  for  any 
purpose  he  saw  fit,  despite  his  admission  of 
title  as  agent  only.  Having  admitted  the 
agency  on  a  prior  occasion,  he  might  with- 
draw that  and  make  any  other  representa- 
tion he  might  wish  to  make,  and  the  bank 
would  be  justified  in  relying  upon  it. 
Whether  such  latitude  on  the  part  of  an 
agent  handling  negotiable  paper  is  allowed 
must  be  determined,  if  possible,  from  the 
general  principles  of  law  to  be  deduced 
from  the  decided  cases,  and  gathered  from 
juridical  opinion  expressed  by  the  courts 
and  law  writers. 
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In  taking  this  position,  counsel  assume 
that  the  note,  with  its  indorsements,  consti- 
tuted the  evidence  of  the  authority  of  the 
agent,  and  was  the  equivalent  of  a  power  of 
attorney,  authorizing  any  disposition  of  tiie 
note  which  the  agent  might  see  fit  to  make, 
even  the  conversion  of  it  to  his  own  use; 
and  that,  the  limits  of  his  powers  being 
thus  defined  and  presented  to  the  party 
with  whom  he  was  dealing,  any  declaration 
to  the  effect  that  the  agency  was  more  lim- 
ited in  character  than  it  appeared  to  be  did 
not  preclude  him  from  afterward  asserting 
and  exercising  his  authority  to  the  full  lim- 
its of  its  scope.  If  it  be  true  that  the  note 
in  the  hands  of  the  agent  constituted  a 
power  of  attorney,  no  reason  is  perceived 
why  he  might  not  be  permitted  to  exercise 
all  the  powers  conferred  by  it,  no  matter 
what  declarations  he  might  make  as  to  the 
character  of  the  agency.  An  agent,  having 
in  his  possession  notes  of  his  principal  in- 
dorsed in  blank,  may  sell  them  or  pledge 
them  for  his  own  debt  to  one  who  has  no 
notice  of  the  fact  of  agency.  Stutzman  v. 
Payne,  23  Iowa,  17.  Accepted  bills  of  ex- 
change drawn  on  the  principal  by  his  agent, 
and  made  payable  to  the  order  of  the  agent, 
to  the  end  that  he  may  have  them  discounted 
for  the  benefit  of  the  principal,  may  be 
pledged  by  the  agent  to  secure  borrowed 
money  for  his  own  use,  provided  the  pledgee 
has  no  notice  of  the  agency.  Clement  v. 
Leverett,  12  N.  H.  317.  A  bank,  having  in 
its  hands  for  safe-keeping,  and  for  no  other 
purpose,  negotiable  bonds  of  its  customer, 
may  pledge  them  to  an  innocent  party. 
Ringling  v.  Kohn,  4  Mo.  App.  59.  A  broker 
having  notes  of  a  customer  in  his  hands  for 
sale  for  the  benefit  of  his  principle  may 
pledge  them  for  his  own  debt  to  one  who  has 
no  knowledge  of  the  character  of  the  hold- 
ing. Qiovanovich  v.  Louisiana  Citizens' 
Bank,  26  La.  Ann.  15.  Bankers  to  whom 
bills  are  pledged  for  the  loan  of  money  may 
repledge  them  to  a  third  person,  if  the  per- 
son who  takes  them  from  the  bank  has  no 
notice  of  the  character  in  which  they  are 
held.  Collins  v.  Martin,  2  Esp.  520.  An 
agent  having  in  his  possession  a  negotiable 
note  belonging  to  his  principal  may  make  a 
binding  transfer  of  it  to  an  innocent  third 
party.  Ogden  v.  Marehand,  29  La.  Ann.  61. 
In  all  these  cases  the  fact  of  agency  existed, 
and  cases  of  this  class  are  discussed  in  Ran- 
dolph on  Commercial  Paper,  vol.  1,  at  §  391, 
under  the  head  of  Agency,  and  it  is  there 
said  that  "the  bona  fide  holder  of  such  an  in- 
strument is  not  subject  to  any  defense  aris- 
ing out  of  the  agent's  fraud  or  want  of  au- 
thority." It  is  to  be  observed,  however,  that 
in  none  of  these  cases  was  the  fact  of  agency 
known  to  the  purchaser  of  the  note.  He  did 
not  deal  with  the  holder  on  the  basis  of 
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agejicy,  or  with  knowledge  of  any  agency. 
He  dealt  with  him  as  the  owner  of  the 
paper.  Nor  is  this  relation  of  the  par- 
ties ignored  by  Mr.  Randolph,  for  he  says  in 
the  same  section:  "From  these  cases  the 
rule  may  be  laid  down  that  possession  car- 
ries with  it  presumptively  the  ownership 
and  power  to  dispose  of  negotiable  paper 
payable  to  bearer  or  indorsed  in  blank."  To 
this  proposition  he  adds  the  one  previously 
quoted  from  the  same  section  as  a  consistent 
and  sequential  one.  When  the  party  has 
possession  of  the  paper,  and  neither  the  fact 
of  agency  nor  any  other  circumstance  incon- 
sistent with  title  in  the  holder  is  known  to 
the  other  party,  he  may  deal  on  the  basis  of 
ownership,  although  there  is  in  fact  an  un- 
known agency.  He  may  take  good  title  de- 
spite this  indisputable  fact  of  which  he  ban 
no  knowledge.  These  cases  furnish  no  au- 
thority for  the  position  that  the  note  is  the 
equivalent  of  a  power  of  attorney.  Owner- 
ship of  the  note,  and  possession  thereof  in 
the  capacity  of  agent,  are  inconsistent 
things.  Ownership  includes,  of  course,  all 
powers  of  control  and  disposition.  Agency 
is  no  part  of  this,  but  is  a  new  and  distinct 
thing  which  the  owner  may  create  out  of  it 
and  in  respect  to  it.  If  the  holder  is  the 
owner,  he  cannot  be  the  agent  of  himself,  be- 
cause his  agency  is  merged  in  his  owner- 
ship. Had  the  fact  of  agency  been  known 
in  any  of  these  cases,  it  would  therefore 
have  negatived  the  possibility  of  ownership 
in  the  holder,  and  no  dealings  could  have 
been  had  with  him  on  the  basis  of  owner- 
ship. Knowledge  of  the  fact  of  agency  de- 
stroys the  apparent  title  of  the  holder,  and 
the  intending  purchaser  must  then  look  to 
the  authority  of  the  agent.  That  one  hav- 
ing possession  of  negotiable  paper  has  only 
prima  facie  title  has  been  demonstrated  by 
cases  already  cited  relating  to  accommoda- 
tion paper.  The  same  principle  certainly 
allows  a  man  to  part  with  a  title  by  admis- 
sion which  can  be  defeated  by  proof.  The 
note  cannot  be  considered  a  power  of  attor- 
ney, giving  such  authority  as  is  claimed,  for 
the  power  would  run  into  ownership,  a 
status  which  negatives  the  character  of 
agency  necessarily. 

"If  the  agency  of  the  party  .is  made  to  ap- 
pear, the  principal  will  not  be  bound  be- 
yond the  authority  given.  And,  where  the 
holder  has  notice  that  the  parly  acting  as 
agent  is  such,  he  is  bound  to  inquire  into 
his  authority."  1  Randolph,  Com.  Paper, 
§  388.  The  maker,  by  constituting  the 
agency  and  intrusting  the  note  to  the  agent 
in  such  form  that  it  might  be  disposed  of 
by  mere  delivery,  held  the  agent  out  to  the 
world  as  possessing  power  to  pass  the  title 
to  it.  Upon  the  apparent  authority  with 
which* the  principal  had  thus  clothed  the 
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agent,  persons  dealing  with  the  latter  might 
rely,  if  they  had  no  notice  of  any  limita- 
tion, upon  such  authority.  "Private  in- 
structions to  a  general  agent  circumscrib- 
ing his  power  will  not  avail  to  shield  the 
principal  from  liability  to  parties  dealing 
with  him  in  ignorance  of  the  limitation. 
But  if  such  persons  are  aware  of  the  in- 
structions, the  principal  is  not  bound."  1 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  904.  "A 
principle  may  confer  as  much  or  as  little 
authority  as  he  sees  fit  upon  his  agent,  and 
he  may  also  impose  such  lawful  restrictions 
and  limitations  upon  his  agent  as  may  be 
deemed  proper,  and  such  restrictions  and 
limitations  will  be  as  binding  upon  third 
persons  who  have  notice  of  them  as  upon 
the  agent  himself,  provided  the  principal 
does  nothing  to  waive  them."  American 
Lead  Pencil  Co.  v.  Wolfe,  30  Fla.  360,  11 
So.  488.  The  law  does  not  permit  an 
agency  to  be  loaded  down  with  secret  in- 
structions inconsistent  with  the  authority 
actually  or  apparently  conferred,  but,  if  a 
stranger  dealing  with  the  agent  knows  of 
the  limitation,  he  has  no  cause  for  com- 
plaint, and  in  this  respect  there  is  no  dif- 
ference between  a  general  and  a  special 
agency.  1  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp. 
994,  995.  "If  limitation  of  agent's  author- 
ity is  public,  or  known  to  the  person  with 
whom  he  deals,  the  principal  will  not  be 
bound  if  the  agent  exceeds  his  authority; 
but  if  such  limitation  be  private,  the  agent 
may  bind  his  principal,  although  the  for- 
mer exceed  his  authority."  Bryant  v.  Moore, 
26  Me.  84,  45  Am.  Dec.  96.  "If  the  ship- 
per of  goods  on  freight  contracts  for  the 
price  thereof  with  the  general  agent  of  the 
owner  of  the  vessel,  having  reason  to  know 
that,  although  his  agency  might  be  general, 
yet  that  his  authority  was  restricted  in  that 
particular  instance,  the  shipper  cannot 
claim  to  have  the  terms  of  the  contract  ful- 
filled as  against  the  principal  of  such 
agent."  Barnard  v.  Wheeler,  24  Me.  412. 
The  difference  between  general  and  special 
agencies  in  the  law  of  commercial  paper  is 
stated  in  Daniel  on  Negotiable  Instruments, 
vol.  1,  at  §278,  as  follows:  "Where  the 
agency  is  specially  given  to  do  a  particular 
thing,  the  agent  is  circumscribed  with- 
in the  limits  of  actual  authority;  but 
where  the  agency  is  general, — as  that  of  a 
bank  cashier,  for  instance, — all  acts  within 
the  scope  of  that  general  authority  are 
binding  on  the  principal."  On  the  sub- 
ject of  limitation  of  authority,  this  work 
says,  in  the  next  sentence:  "And  if  he 
seeks  to  avoid  liability,  he  must  show  not 
only  a  limitation  of  the  general  authority, 
but  also  that  the  party  dealing  with  the 
agent  had  notice."  Under  the  authority 
conferred  upon  the  agent  in  this  case  by 
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placing  the  note  in  his  hands,  ready  for  de- 
livery to  a  purchaser,  he  could  have  passed 
the  title  to  a  purchaser  who  knew  that  he 
w%s  acting  in  the  capacity  of  agent.  The 
purchaser  would  have  been  warranted  in 
relying  upon  the  apparent  authority  with 
which  the  agent  was  clothed,  provided  he 
knew  of  no  limitation.  German  American 
Bank  v.  Carondelet  Real  Estate  Co.  150  Mo. 
670,  51  8.  W.  691. 

The  declaration  on  the  part  of  the  hold- 
er, after  having  admitted  the  agency,  that 
he  had  secured  the  right  to  use  the  note  for 
his  own  benefit,  calls  for  the  application  of 
another  principle  of  the  law  of  agency, 
which  is  a  limitation  imposed  by  law  upon 
the  power  of  every  agent,  general  or  special, 
of  which  all  persons  must  take  notice,  name- 
ly, that  an  agent  has  no  power  to  use  his 
office  otherwise  than  for  the  benefit  of  his 
principal.  When  he  undertakes  to  exercise 
it  for  a  purpose  which  can  in  no  way  bene- 
fit his  principal,  but  will  benefit  himself  or 
some  third  person,  he  places  himself  in  a 
position  in  which  the  law  determines  that 
he  is  outside  of  the  scope  of  his  agency,  and 
the  person  who  deals  with  him  in  such  a 
position  will  not  be  heard  to  say  he  was  in 
ignorance  of  the  want  of  authority,  for 
ignorance  of  law  excuses  no  man.  It  is  of 
the  very  essence  of  an  agency  that  it  shall 
be  used  for  the  benefit  of  the  principal. 
Men  appoint  agents  to  subserve  their  inter- 
ests, carry  on  their  business,  preserve  their 
property,  and  not  for  the  purpose  of  giving 
it  away  to  others  and  converting  it  to  their 
own  use.  "If  one  who  is  known  to  be  an 
agent  for  the  negotiation  of  his  prin- 
cipal's draft  transfer  the  draft  to  a  third 
person  in  payment  of  the  agent's  debt,  that* 
person  will  acquire  no  title  to  the  draft, 
however  honest  his  actual  intention  may  be. 
The  declarations  of  an  agent,  although  ac- 
companying his  acts,  constitute  no  evidence 
of  the  extent  of  his  authority.  ...  If 
a  transaction  between  an  agent  and  another 
person  be  entire,  and  be  known  to  such 
other  person  to  be  a  breach  of  trust  on  the 
part  of  the  agent,  the  principal  is  not 
y>ound  at  all,  although  some  portions  Of  the 
transaction  might,  if  standing  alone,  have 
been  within  the  agent's  power  and  duty." 
Dowden  v.  Cryder,  55  N.  J.  L.  329,  26  Atl. 
941.  The  reasons  underlying  these  legal 
propositions  are  stated  in  the  opinion  in  the 
case  just  cited,  as  follows:  "It  is  a  uni- 
versal principle  in  the  law  of  agency  that 
the  powers  of  the  agent  are  to  be  exercised 
for  the  benefit  of  the  principal,  and  not  of 
the  agent  or  third  parties.  .  .  .  Per- 
sons dealing  with  one  whom  they  know  to 
be  an  agent  and  to  be  exercising  his  au- 
thority for  his  own  benefit  acquire  no  rights 
against  the   principal   by  the  transaction. 
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.  .  .  Such  a  transaction  is  usually,  and 
perhaps  properly,  spoken  of  by  the  courts 
as  fraudulent;  but,  however  honest  the  in- 
tention of  the  parties,  the  agent's  act  is  in- 
valid, merely  because  circumstances  known 
to  both  prove  it  to  be  ultra  vires."  Tiede- 
man,  Com.  Paper,  §82,  says:  "It  is  im- 
plied in  every  agency,  in  the  absence  of  ex- 
press evidence  to  the  contrary,  that  the 
power  of  the  agent  is  to  be  exercised  for 
the  benefit  of  the  principal,  and  not  for  his 
own  private  advantage."  This  principle 
was  applied  by  the  supreme  court  of  Vir- 
ginia in  Stainback  v.  Bank  of  Virginia,  11 
Gratt.  269,  in  which,  after  stating  the  na- 
ture of  the  agent's  powers,  the  court  heli  a^ 
follows:  "A  party  dealing  with  the  agent, 
with  knowledge,  or  means  of  knowledge, 
that,  under  such  a  power,  he  is  indorsing 
•the  name  of  his  principal  for  his  own  bene- 
fit, is  not  entitled  to  recover  from  the  prin- 
cipal." In  Stainer  v.  Tysen,  3  Hill,  279. 
the  rule  is  declared  in  this  language:  "The 
naked  power  to  do  acts  for  and  in  the  name 
of  the  principal  negates  all  authority  on 
the  part  of  the  attorney  to  act  for  the  bene- 
fit of  anyone  besides  the  principal,  and  per- 
sons dealing  with  the  attorney  as  such  are 
bound  to  notice  this  limitation."  Other 
cases  illustrating  the  rule  are  North  River 
Bank  v.  Aymar,  3  Hill,  262;  Buckley  v. 
Tunno,  1  Brev.  257;  Bolden  v.  Durant.  29 
Vt  184;  Odiorne  v.  Maxcy,  13  Mass.  178; 
German  Nat.  Bank  v.  Studley,  1  Mo.  App. 
260.  Most  of  these  are  cases  in  which  the 
agent  pledged  or  sold  the  paper  in  payment 
of  his  own  debt,  so  that  the  third  party 
dealing  with  him  derived  a  peculiar  benefit 
from  the  unauthorized  transaction.  This, 
however,  does  not  seem  to  be  the  reason  for 
denying  validity  of  title  in  such  purchaser. 
It  seems  to  stand  upon  the  want  of  author- 
ity in  the  agent  to  exercise  his  powers  for 
his  own  benefit  or  for  the  benefit  of  any- 
body except  his  principal.  Knowledge  of 
this  perversion  of  authority  on  the  p»»rt  of 
the  purchaser  is  necessary  to  the  invalidity 
of  his  title,  of  course.  But  when  he  does 
have  such  knowledge,  he  is  bound  to  know 
the  want  of  authority  in  the  agent  to  so 
use  his  powers.  In  the  case  of  Dowdcn  v. 
Cryder  the  purchaser  was  not  a  creditor  of 
the  agent.  He  took  the  draft  in  exchange 
for  $2,060  in  cash  and  a  diamond  necklace 
valued  at  $1,100.  There  was  no  advantage 
in  the  transaction  to  the  purchaser,  ex  cent 
a  possible  profit  on  the  necklace  and  the  dis- 
count of  $40  allowed.  In  Camden  Safe  De- 
posit &  T.  Co.  v.  Abbott,  44  N.  J.  L.  257,  the 
agent  held  a  power  of  attorney  authorizing 
him  to  sign  the  principal's  name  to  any  pa- 
per or  papers,  notes,  etc.  He  drew  a  note 
in  his  own  favor,  and  signed  the  principals 
name  by  himself  as  agent,  and  sold  it  to 
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the  defendant.  In  the  action  on  the  note, 
the  court  held  that  the  power  did  not  justi- 
fy the  signing  of  such  documents  as  were 
described  in  it  for  purposes  outside  of  the 
principal's  business,  and  that  the  burden 
was  upon  the  plaintiff  to  show  that  he  was 
a  bona  fida  holder,  for  value,  before  matu- 
rity. In  stating  the  reason  for  the  rule,  the 
court  said:  "But  in  whichever  form  the  in- 
strument was  delivered,  it  did  not  justify 
the  signing  of  notes  for  purposes  outside  of 
the  principal's  business.  .  .  .  The  note 
in  suit  was  not  given  for  such  a  purpose, 
but  was  put  forth  for  the  personal  benefit 
of  the  attorney,  who  converted  its  proceeds 
to  his  own  use.  It  was  therefore  isued  un- 
der an  apparent  authority,  but  in  fraud  of 
the  principal."  The  court  reversed  the 
judgment  in  favor  of  the  plaintiff,  because 
the  evidence  did  not  show  when,  from  whom, 
and  under  what  circumstances  the  attor- 
ney had  received  the  money.  The  same 
principle  was  enunciated  and  applied  by 
this  court  in  Rohrbough  v.  United  States 
Exp.  Co.  50  W.  Va.  148,  88  Am.  St.  Rep. 
849,  40  S.  E.  398.  See  also  Adams  Exp.  Co. 
v.  Trego,  35  Md.  47.  This  is  a  heavy  penal- 
ty to  visit  upon  the  bank,  but  nothing  worse 
than  would  have  befallen  it  had  any  other 
limitation  upon  the  agent's  power  been  dis- 
regarded. Other  instances  of  such  penal- 
ties, consequent  upon  nonobservance  of  legal 
rights,  are  to  be  found  all  along  the  be* ten 
highway  of  the  administration  of  the  law. 
Take  one  who  pays  full  value  for  property, 
knowing  the  sale  is  made  to  defraud  credit- 
ors. He  loses  everything,  while,  if  the  same 
sale  had  been  made  to  a  person  ignorant  of 
the  intent,  it  would  have  been  valid. 

On  the  basis  of  an  assertion  of  title  to  the 
note  and  repudiation  of  the  agency  by  the 
representation  of  right  to  use  the  money, 
the  case  stands  no  better.  If  Huston  had 
no  title  under  the  paper,  taken  in  connec- 
tion with  his  former  representation  of 
agency,  the  bank  had  no  right  to  rely  upon 
his  mere  verbal  assertion  of  title.  Title  to 
property  cannot  be  acquired  in  that  way. 
Having  knowledge  of  a  fact,  sufficient  to  put 
it  upon  inquiry,  at  least, — the  admission  of 
agency, —  the  bank  was  bound  to  make  a 
proper  inquiry,  and  this  requirement  could 
not  be  satisfied  by  an  inquiry  directed  to  the 
party  whose  interest  it  would  be  to  misin- 
form as  to,  and  deny,  the  very  fact  sought 
for.  7  Cyc.  Law  &  Proc.  p.  942;  Carter  v. 
Lehman,  90  Ala.  126,  7  So.  736. 

For  the  error  of  the  court  in  excluding 
the  defendant's  evidence  and  directing  a  ver- 
dict for  plaintiff,  the  judgment  must  be  re- 
versed, the  verdict  set  aside,  a  new  trial  al- 
lowed, and  the  case  remanded. 
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1.  A  delivery  mad  acceptance  sufllcieiU 
to  satisfy  the  statute  of  frauds  is 
aot  effected  by  a  seller  of  tomatoes  In 
cans,  giving  the  buyer  two  cans  as  samples, 
which  the  latter  takes  away  with  him,  where 
they  are  not  Included  In  the  bulk  of  the  sale. 

2.  A  delivery  and  aeeeptaaee  of  sample 
earns  of  tomatoes  cannot  be  held  to 
be  symbolic  of  the  bulk  which  is  the  sub- 
ject of  the  contract,  so  as  to  satisfy  the 
statute  of  frauds,  where  the  seller  expressly 
insists  that  the  terms  are  f .  o.  b.  at  point  of 
shipment  with  sight  draft,  bill  of  lading 
attached.     . 

(March  24,  1905.) 

Notb. — Symbolic   delivery    by    sample   to    sat- 
itfy  statute  of  frauds. 

The  delivery  and  receipt  of  samples  can  only 
be  held  a  compliance  with  the  statute  of  frauds 
when  they  are  considered  and  treated  by  both 
parties  as  constituting  a  part  of  the  goods 
sold,  and  as  diminishing  the  quantity  or  weight 
of  such  goods  to  the  extent  of  their  own  bulk. 
Whether  they  are  so  received  and  regarded  is 
a  question  of  fact  Where  they  are  treated 
by  the  parties  as  specimens  only  of  the  goods 
sold  a  delivery  of  them  to  the  buyer  does  not 
satisfy  the  requirements  of  the  statute  of 
frauds.    Moore  v.  Love,  57  Miss.  765. 

In  all  cases  of  symbolic  delivery,  it  must 
appear  that  it  was  the  express  Intention  of  the 
parties  to  make  a  delivery,  and  the  delivery 
of  samples  which  formed  no  part  of  the  bulk 
to  be  paid  for,  and  the  acceptance  of  them,  are 
not  a  delivery  and  acceptance  of  part  of  the 
goods  sold,  within  the  meaning  of  the  statute 
of  frauds.  Johnson  v.  Smith,  Anthon,  N.  P. 
60. 

On  a  sale  of  goods  by  sample,  the  delivery, 
to  the  purchaser,  of  the  sample  by  which  the 
goods  were  sold,  and  which  formed  no  part  of 
the  bulk  to  be  delivered,  is  not  sufficient  to 
take  the  sale  out  of  the  statute  of  frauds. 
Cooper  v.  Elston,  7  T.  R.  14. 

Upon  a  sale  of  middlings  In  bags,  the  mere 
taking  of  a  sample  by  the  purchaser  Is  not  a 
part  delivery  within  the  meaning  of  the  stat- 
ute of  frauds.  Carver  v.  Lane,  4  B.  D. 
Smith,  168.  The  court  said:  "It  is  not  the 
mere  taking  the  sample  that  would  amount  to 
a  delivery-  H  a  symbolic  delivery  Is  relied  on. 
It  must  appear  to  be  a  delivery  by  the  vendor, 
and  an  acceptance  by  the  vendee,  with  a  view 
to  change  the  possession.  A  mere  taking  a 
sample  in  his  hand,  without  any  express  un- 
derstanding that  such  taking  of  the  sample 
was  to  be  a  delivery,  would  amount  to  noth- 
ing." 

■The  taking  away  of  a  sample  of  corn  pur- 
chased, when  It  Is  neither  delivered  nor  taken 
as  part  of  the  corn  bought,  does  not  constitute 
a  delivery  or  acceptance  of  the  goods,  which 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Baltimore  County 
in  favor  of  defendants,  in  an  action  brought 
to  recover  the  contract  price  of  certain  to- 
matoes alleged  to  have  been  sold  and  deliv- 
ered.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Boarman  e\  Lindsay  and 
John  S.  Tonne,  for  appellant: 

The  statute  says  part  delivery,  however 
minute  the  portion  may  be,  is  sufficient. 
Fulfilling  the  condition  is  merely  to  waive 
written  evidence  of  the  contract,  and  to  al- 
low the  contract  to  be  established  by  parol 
as  before  the  statute  of  frauds  passed. 

Morton  v.  Tibbett,  15  Q.  B.  428;  Hewee 
v.  Jordan,  39  Md.  472,  17  Am.  Rep.  578; 
3  Parsons,  Contr.  9th  ed.  p.  44;  Jones  v. 
Mechanics3  Bank,  29  Md.  289,  96  Am.  Dec 

will  satisfy  the  statute  of  frauds.     Dierson  v. 
Petersmeyer,  109  Iowa,  238,  80  N.  W.  889. 

The  taking  of'  samples  from  wheat,  by  a 
purchaser  for  the  purpose  of  inspection,  does 
not  constitute  an  acceptance  or  receipt  of  the 
wheat  within  the  meaning  of  the  statute  of 
frauds.  Scott  v.  Melady,  27  Ont.  App.  Rep. 
193. 

But,  though  the  delivery  of  a  sample  which 
Is  no  part  of  the  commodity  will  not  take  a 
case  out  of  the  statute  of  frauds,  if  the  sample 
delivered  is  to  be  considered  as  part  of  the 
thing  sold,  it  then  binds  the  contract.  Talver 
v.  West,  Holt,  N.  P.  178. 

Thus,  on  a  sale  of  sugar  in  hogsheads  by 
samples  which  were  drawn  before  the  sugar 
was  weighed,  according  to  custom,  about  half  . 
a  pound  out  of  each  hogshead,  the  samples  be- 
ing afterwards  delivered  to  the  purchaser  as 
part  of  his  purchase,  to  make  up  the  quantity 
sold,  such  delivery  is  sufficient  part  delivery 
of  the  goods  to  satisfy  the  statute  of  frauds. 
Hlnde  v.  Wbltehouse,  7  East,  558.  The  court 
In  this  case,  said :  "Inasmuch  as  the  half-pound 
sample  of  sugar  out  of  each  hogshead  in  this 
case  is,  by  the  terms  and  conditions  of  sale, 
so  far  treated  as  a  part  of  the  entire  bulk 
to  be  delivered  that  it  Is  considered  In  the 
original  weighing  as  constituting  a  part  jof 
the  bulk  actually  weighed  out  to  the  buyer; 
and  to  be  allowed  for  specifically,  if  he  should 
choose  to  have  the  commodity  reweighed, — I 
cannot  but  consider  It  as  a  part  of  the  goods 
sold,  under  the  terms  of  the  sale,  accepted,  and 
actually  received  as  such  by  the  buyer.  And, 
although  it  be  delivered  partly  alio  intuitu, 
namely,  as  a  sample  of  quality,  it  does  not, 
therefore,  prevent  its  operating  ...  as  a 
part  delivery  of  the  thing  Itself,  as  soon  as, 
in  virtue  of  the  bargain,  the  buyer  should  be 
entitled  to  retain,  and  should  retain,  it  ac- 
cordingly." 

And  there  is  a  sufficient  part  delivery  and 
acceptance  of  goods  to  take  the  sale  out  of 
the  statute  of  frauds,  where,  on  a  contract 
for  the  sale  and  delivery  of  a  certain  quality 
of  sacks  and  bags,  the  purchaser,  four  days 
after  the  sale,  went  to  the  seller's  warehouse 
and  asked  for  samples  of  the  sacks  and  bags, 
21 
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533;  Scott  v.  Eastern  Counties  R.  Co.  12 
Mees.  &  W.  33;  Hammond  v.  Anderson,  4 
Bos.  &  P.  69. 

The  question  is  for  the  jury,  whether  the 
circumstances  proved,  of  acting  or  for- 
bearing to  act,  do  or  do  not  amount  to  an 
acceptance  within  the  statute. 

Bushel  v.  Wheeler,  8  Jur.  532;  3  Par- 
sons, Contr.  9th  ed.  p.  44;  Garfield  v.  Part*, 
96  U.  S.  557,  24  L.  ed.  821;  Van  Woert  v. 
Albany  d  8.  R.  Co.  67  N.  Y.  539;  Mills 
v.  Hunt,  20  Wend.  431 ;  Field  v.  Runk,  22 
N.  J.  L.  525;  Rentch  v.  Long,  27  Md.  188. 

That  the  defendants  were  brokers,  and  so 
known  to  the  plaintiff,  cannot  be  a  defense 
in  this  case. 

Mills  v.  Hunt,  20  Wend.  434. 

Messrs.  D.  G.  Mcintosh  and  Thomas 
H.  Robinson,  for  appellees: 

When  goods  are  consigned,  deliverable  to 
the  order  of  the  consignor,  and  a  bill  of 
lading  with  a  draft  for  the  price,  drawn  on 
the  purchaser  of  the  goods,  attached,  is 
forwarded  for  collection,  the  purchaser  has 
no  title  to  the  goods  until  the  draft  is  paid, 
and  the  bill  of  lading  is  endorsed  to  him. 

Alderman  v.  Eastern  R.  Co.  115  Mass. 
233;  Libby  v.  Ingalls,  124  Mass.  505;  Hop- 
kins v.  Cowen,  90  Md.  152,  47  L.  R.  A.  124, 
44  Atl.  1062;  Benjamin,  Sales,  p.  272; 
Wait  v.  Baker,  2  Exch.  1 ;  Cater  v.  Wood, 
19  C.  B.  N.  S.  290;  The  St.  Joze  Indiano, 
1  Wheat.  208,  4  L.  ed.  73. 

In  order  to  make  a  valid  sale,  under  the 


17th  section  of  the  statute  of  frauds,  by  an 
oral  contract,  where  there  has  been  no  part 
payment,  there  roust  be  a  delivery  of  the 
goods  with  the  intent  to  vest  the  right  of 
possession  in  the  vendee,  and  there  must  be 
an  actual  acceptance  by  the  latter  with  in- 
tent to  take  possession  as  owner. 

Belt  v.  Marriott,  9  Gill,  331;  Jones  v. 
Mechanics9  Bank,  29  Md.  287;  Hevoes  v. 
Jordan,  39  Md.  472,  17  Am.  Rep.  578; 
Cooney  v.  Hax,  92  Md.  134?  48  Atl.  58. 

Boyd,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  sued  the  appellees  to  re- 
cover a  balance  which  was  alleged  to  be  due 
him  for  633  cases  of  tomatoes  purchased  of 
him  by  them.  The  declaration  contains  most 
of  the  common  counts;  a  bill  of  particulars 
was  demanded  and  filed,  and  issue  was 
joined  on  the  general  issue  pleas.  At  the 
conclusion  of  the  plaintiff's  testimony,  the 
court  below  granted  two  prayers  taking  the 
case  from  the  consideration  of  the  jury. 
One  of  them  instructed  the  jury  that  the 
plaintiff  had  offered  no  legally  sufficient 
evidence  entitling  him  to  recover,  and  the 
other  that  there  was  no  legally  sufficient 
evidence  of  a  sale  and  delivery  of  the  goods 
sued  for  to  gratify  the  statute  of  frauds. 
Judgment  having  been  entered  on  the  ver- 
dict, rendered  in  accordance  with  the  in- 
structions, this  appeal  was  taken. 

The  principal  question  is  whether  there 


which  were  given  him  by  the  seller's  foreman, 
and  for  which  he  promised  to  pay  when  the 
bulk  was  taken  away ;  and  the  samples  so  given 
were,  by  the  seller's  order,  weighed  and  entered, 
Gardner  v.  Grout,  2  C.  B.  N.  S.  340.  The 
court  distinguished  the  unreported  case  of 
Slmonda  v.  Fisher,  said  to  have  been  tried  at 
the  sittings  in  the  Queen's  bench  at  the  end 
of  the  preceding  term.  There  the  plaintiff 
showed  the  defendant  samples  of  wine,  which 
the  latter  agreed  to  buy,  and,  after  the  bar- 
gain was  completed,  the  buyer  asked  to  have 
the  samples  handed  over  to  him,  and  wrote  on 
the  labels  the  prices  agreed  upon.  An  action 
having  been  brought  against  him  for  not  ac- 
cepting the  wine,  the  taking  of  the  samples 
was  relied  on  by  the  plaintiff  as  a  part  ac- 
ceptance, but  the  judge  before  whom  the  cause 
was  tried  directed  a  nonsuit.  The  court,  in 
th  present  case,  said  that  the  Slmonds  Case 
was  a  very  different  case  from  this  one;  that 
there  the  buyer  never  saw  the  bulk,  and  the 
things  handed  to  him  really  were  mere  samples, 
but  that  here  the  purchaser  received  part  of 
the  very  things  which  he  had  already  bought. 
So,  on  a  contract  for  the  sale  and  delivery 
of  5  cases  of  goods  and  3  sample  pieces,  which 
contained  upwards  of  40  yards  each,  and  were 
to  be  paid  for  at  the  same  price  as  the  rest  of 
the  goods,  which  were  sent  first  to  the  pur- 
chaser in  order  that  he  might,  from  them,  se- 
lect styles,  and  later  advise  the  seller  of  the 
time  for  delivery  of  the  5  cases,  the  contract 
Is  an  entire  one,  and  the  acceptance  of  the 
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samples  is  a  sufficient  acceptance  of  the  entire 
lot  to  take  the  sale  out  of  the  statute  of  frauds. 
Brock  v.  Knower,  37  Hun,  609. 

The  delivery  of  a  sample  which  forms  a 
part  of  the  bulk,  the  bulk  being  thereby  di- 
minished so  much,  is  a  sufficient  part  delivery 
of  the  goods  to  satisfy  the  statute  of  frauds: 
otherwise  if  the  sample  delivered  is  a  collateral 
thing,  a  part  of  another  parcel  of  the  same 
sort  of  goods.     KlinJtz  v.  Surry,  5  Esp.  267. 

The  three  following  cases  do  not  discuss  the 
question  of  symbolic  delivery  of  the  goods  by 
sample,  and  are  not  strictly  within  the  scope  of 
this  note.  The  taking  of  the  samples  is  dis- 
cussed simply  with  reference  to  the  question 
whether  such  taking  constituted  such  an  act 
of  ownership  as  to  amount  to  an  acceptance 
of  the  goods. 

In  Gorman  v.  Boddy,  2  Car.  &  K.  145,  It 
appeared  that  an  order  for  10  firkins  of  butter 
was  sent  to  a  merchant,  and  he  sent  12  firkins 
instead  of  10.  The  purchaser  refused  to  re- 
ceive more  than  10  firkins,  and  as  the  carrier 
refused  to  deliver  less  than  the  entire  quantity, 
the  purchaser  refused  to  accept  any;  but  He 
drew  a  sample  from  one  of  the  firkins.  It  was 
held  that  there  had  been  neither  an  actual, 
nor  constructive,  delivery  of  the  butter  to  the 
vendee,  and  no  acceptance  by  him  sufficient  to 
satisfy  the  statute  of  frauds.  It  was  con- 
tended by  counsel  that,  if  the  vendee  meant  to 
repudiate  the  contract,  he  had  no  right  to 
exercise  an  act  of  ownership  over  the  goods 
as  he  did.  by  taking  a  sample  from  one  of  the 
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was  such  an  acceptance  and  receipt  of  part 
of  the  goods  sold  as  to  take  the  contract  of 
sale  out  of  the  operation  of  the  17th  sec- 
tion of  the  statute  of  frauds.  It  is  con- 
ceded that  nothing  was  given  in  earnest 
to  bind  the  bargain  or  in  part  payment,  and 
that  no  note  or  memorandum  in  writing  of 
the  bargain  was  made.  It  must,  of  course, 
be  admitted  that,  if  there  was  any  legally 
sufficient  evidence  of  the  acceptance  and  re- 
ceipt of  part  of  the  goods  sold,  it  should 
have  been  submitted  to  the  jury;  and  it 
must  likewise  be  conceded  that  ordinarily 
that  is  the  tribunal  to  pass  upon  such  ques- 
tions. For  a  compliance  with  this  require- 
ment of  the  statute,  the  appellant  relies 
upon  the  delivery  to  and  the  acceptance  by 
Mr.  Smith,  one  of  the  appellees,  of  2  or  3 
cans  of  tomatoes  given  to  him  by  the  ap- 
pellant at  the  store  of  the  latter  at  the 
time  the  alleged  sale  was  made;  while  the 
appellees  contend  that  those  cans  were  only 
samples  of  the  tomatoes  to  be  sold,  and 
were  not  in  fact,  or  intended  to  be,  included 
in  the  sale.  Mr.  Richardson  owned  a  farm, 
on  which  he  had  a  cannery,  a  short  distance 
from  Ohurchville,  Hartford  county,  Mary- 
land. He  also  carried  on  a  general  mer- 
chandise business  at  Ghurchville.  On  the 
day  of  the  sale  he  had  between  300  and  400 
cases  of  tomatoes  at  Aberdeen,  a  station  on 
the  P.  B.  &  W.  R.  R.f  about  7  miles  from 
his  store,  and  had  several  hundred  more 
cases  at  his  cannery  on  his  farm;   there 


being  altogether  633  cases  of  the  kind  sold. 
After  some  communication  by  telephone, 
Mr.  Smith  went  from  Belair  to  see  Mr. 
Richardson  at  Churchville  with  reference 
to  the  tomatoes.  The  latter  testified:  "He 
came  in,  and  I  got  some  tomatoes  I  just 
took  out  of  the  warehouse,  and  got  them 
down  for  him  to  sample.  He  said,  'I  will 
take  these  with  me,  and  I  will  see  about 
them;'  and  I  said,  'You  are  a  member  of 
the  firm,  and  know  what  a  good  can  of  to- 
matoes are.  Sample  it- here,  and  if  they 
are  all  right  say  so.'  He  hemmed  and 
hawed  a  while,  and  did  open  the  can,  and 
said  they  were  a  good  sample  of  goods." 
Mr.  Smith  endeavored  to  get  him  to  give 
him  an  option  until  the  next  morning,  but 
he  declined,  and  finally  Mr.  Smith  said  he 
would  take  them.  Mr.  Richardson  then 
said,  "Understand  it  is  a  dollar  and  forty 
cents  a  dozen  f.  o.  b.  Aberdeen,  sight  draft, 
bill  of  lading  attached,  because  I  wont 
ship  them  any  other  way;  and  he  said, 
'All  right;  you  will  ship  them  out  all 
right?'  and  I  said  if  I  could  get  a  car  to 
Aberdeen  I  would  ship  them."  He  then  as- 
certained that  there  was  a  car  there,  and 
commenced  the  next  morning  to  load  those 
at  Aberdeen,  and  to  haul  the  others  there 
from  his  cannery.  Mr.  Richardson  was  aft- 
erwards asked,  "Did  you  deliver  to  him 
any  goods?  If  so,  state  what  they  were." 
To  which  he  replied,  "He  took  2  cans  with 
him;  yes,  sir."    Again,  "You  delivered  to 


firkins,  but  the  opinion  says  nothing  about  the 
effect  of  taking  this  sample. 

In  Nicholson  v.  Bower  (1858)  1  El.  &  El. 
172,  there  was  a  verbal  sale,  by  sample,  of 
wheat  to  be  delivered  in  London.  The  wheat 
was  sent  by  railway  to  London,  and  notice 
given  to  the  consignee.  It  was  the  custom  In 
th,e  trade  for  the  consignee,  before  finally  ac- 
cepting the  goods,  to  take  a  sample  from  the 
balk  as  delivered  at  the  warehouse,  And  com- 
pare It  with  the  sample  by  which  It  was  pur- 
chased. Upon  the  arrival  of  the  wheat,  the 
consignee  took  a  bulk  sample,  and,  after  ex- 
amining It,  ordered  his  cartman  not  to  take 
the  wheat  away  for  the  present.  The  con- 
signee having  become  financially  Involved,  the 
consignor  directed  the  railway  company  to  stop 
delivery  of  the  wheat,  and  hold  It  subject  to 
the  consignor's  order.  The  question  to  be  de- 
termined was  whether  the  wheat  was  the  prop- 
erty of  the  consignee's  assignee  or  the  consign- 
or. The  court  held  that  there  had  been  no 
such  acceptance  of  the  goods  by  the  vendee  as 
to  satisfy  the  statute  of  frauds.  It  was  said 
that  acceptance  or  nonacceptance  In  a  case 
like  this  depends  upon  the  Intention  of  the 
vendee;  that  a  taking  of  a  part  of  the  goods 
might  amount  to  an  acceptance,  but  that  it 
may  be,  and  in  this  case  was,  coupled  with 
conduct  which  rebuts  that  presumption. 

A  case  to  the  contrary  Is  Foster  v.  Framp- 
ton,   6   Barn.   &   C.    107.    Here  there   was  a 
sale  of  3  hogsheads  of  sugar.    Upon  arrival  of 
the  goods  at  destination,  the  vendee  took  sam- 
ples of  the  sugar,  but  requested  the  carrier  to 
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keep  the  goods  in  his  warehouse  until  he  re- 
ceived further  directions.  The  vendee  becom- 
ing bankrupt,  the  vendors  notified  the  carrier 
not  to  deliver  the  sugar  to  him,  and  this  ac- 
tion was  brought  against  the  vendor  In  trover 
to  recover  the  sugar.  The  court  said,  by  Bay- 
ley,  J.,  that,  "where  a  man  orders  goods  to 
be  delivered  at  a  particular  place,  the  tran- 
situ* continues  until  they  are  delivered  to  the 
consignee  at  that  place;  but  that  must  be  un- 
derstood of  a  delivery  in  the  ordinary  course 
of  business,  for  if  the  consignee,  before  the 
goods  reach  their  ultimate  destination,  post- 
pones the  delivery,  or  does  any  act  which  Is 
equivalent  to  taking  actual  possession  of  them, 
the  transitu*  is  at  an  end.  Now,  here  the 
bankrupt  has  done  such  an  act,  for  he  not 
only  postponed  the  delivery,  which  would  have 
taken  place  in  the  ordinary  course  of  business, 
but  he  took  samples  and  directed  the  carrier 
to  keep  the  goods  in  his  warehouse  until  he 
received  further  directions.  From  that  time 
the  carrier  became  the  warehouseman  of  the 
bankrupt,  and  the  goods  were  as  much  in  the 
possession  of  the  latter  as  if  he  had  taken 
them  into  his  own  warehouse."  Another  judge 
declared  that  the  taking  of  the  samples  was 
a  complete  act  vt  ownership,  and  that,  from 
the  time  when  the  vendee  drew  the  samples 
and  gave  direction  to  the  carrier  to  keep  the 
goods  In  the  warehouse,  the  sugar  must  be 
considered  to  have  been  in  his  possession,  as 
much  as  If  he  had  taken  It  to  his  own  prem- 
ises. F.  H.  L. 
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him  2  cans?"  and  he  replied,  "Yes,  air/' 
He  also  said  the  samples  Mr.  Smith  got 
came  off  the  shelf  at  his  store.  Mr.  Haw- 
kins, a  clerk  at  appellant's  store,  then  gave 
his  version  of  what  took  place  between  them 
at  the  time  of  the  purchase.  He  said,  "Mr. 
Smith  came  in  the  store,  and  there  were  3 
cans  of  tomatoes  taken  down  as  samples." 
He  was  afterwards  asked,  "Now,  were  the 
goods  after  that  delivered  to  Mr.  Smith?" 
to  which  he  replied,  "Two  cans  he  took 
with  him;"  and  again,  "Did  he  take  them 
away  with  him!"  to  which  he  replied,  "Yes, 
sir." 

His  cross-examination  was  as  follows  on 
that  subject: 

Q.  Mr.  Hawkins,  I  think  it  was  stated 
yesterday  substantially  that  Mr.  Richard- 
son was  expecting  Mr.  Smith,  and,  as  soon 
as  he  arrived,  he  went  in  and  got  these  2 
cans,  or,  rather,  the  samples,  off  his  shelf, 
and  put  them  down.    Is  that  correct? 

A.  Three  cans;  yes,  sir,  that  is  right. 

Q.  That  is  correct,  then,  that  he  went 
and  got  them  off  his  shelf  himself  and  put 
them  down? 

A.  Yes,  sir. 

Q.  He  got  them  as  samples,  did  he? 

A.  Yes,  sir,  I  suppose. 

Q.  That  was  the  first  thing  that  was 
done,  was  it? 

A.  Yes,  sir. 

Q.  When  he  got  these  2  or  3  cans  down 
off  the  shelf,  they  were  examined  before 
there  was  any  contract;  as  you  think, 
made? 

A.  Yes,  sir. 

Q.  Now,  when  you  Bay  he  got  them  down 
as  samples,  Mr.  Hawkins,  of  course  he  got 
them  down  to  see  what  sort  of  goods  they 
were;  you  could  not  tell  them  from  the  out- 
side of  the  cans,  could  you? 

A.  Of  course  not. 

Q.  When  a  man  buys  tomatoes  in  cans  he 
can't  judge  them  until  he  opens  a  can;  that 
is  the  universal  way  of  judging  goods  ? 

A.  I  suppose  so;  I  have  not  had  much  ex- 
perience in  that. 

Q.  You  said  a  moment  ago  that  Mr. 
Smith  said  he  wanted  to  take  these  samples 
to  Belair? 

A.  Yes  sir. 

The  testimony  also  shows  that  the  appel- 
lant knew  the  appellees  were  brokers  in 
canned  goods,  and  Mr.  Morgan,  a  broker 
called  by  the  plaintiff,  said,  on  cross-ex- 
amination, that  it  was  the  universal  rule,  in 
the  sale  of  canned  goods,  to  have  samples; 
that  the  seller  always  furnishes  the  broker 
with  samples,  and  the  broker  often  *  for- 
wards them  to  the  buyer.  The  day  after 
the  conversation  referred  to,  Mr.  Smith  tele- 
phoned to  the  appellant  that  the  party 
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would  not  take  the  goods  with  a  sight  draft 
attached  to  the  bill  of  lading.  He  replied 
that  he  had  sold  them  to  him  (Smith),  and 
knew  no  one  else  in  the  transaction.  The 
appellant  then  continued  to  load  the  car 
with  the  goods,  and,  the  appellees  having  re- 
fused to  take  them,  he  sold  them  to  differ- 
ent persons  at  what  he  claims  to  have  been 
the  market  prices  at  the  times  of  sale.  In 
the  bill  of  particulars  filed  he  charges  the 
appellees  with  633  oases  sold  to  them  on 
June  24,  1902,  and  credits  them  with  pro- 
ceeds of  sales,  at  different  times  between 
July  2d  and  September  12th,  of  633  cases, 
leaving  a  balance  of  $387.10,  which  he 
claims,  with  interest,  thus  showing  that  he 
did  not  include  the  2  sample  cans,  even  in 
his  bill  of  particulars  filed  in  this  case. 
Without  quoting  further  from  the  evidence, 
it  is  perfectly  manifest  that  the  samples 
were  not  a  part  of  the  633  cases.  Although 
the  appellant  and  his  clerk  said,  in  answer 
to  the  questions  whether  he  had  delivered 
any  part  of  the  goods,  that  Mr.  Smith  took 
2  of  the  cans  with  him,  the  tesimony  of 
both  of  them  shows  conclusively  that  they 
were  the  samples,  and  there  is  not  a  particle 
of  evidence  to  show  that  they  were  intended 
to  be,  or  were  treated  by  either  party  (much 
loss  both)  as,  any  part  of  the  goods  sold. 
Mr.  Hawkins  testified  that  Mr.  Smith  said 
he  wanted  to  take  tiie  samples  to  Belair, 
while  the  goods  sold  in  this  transaction 
were  to  be  delivered  f.  o.  b.  Aberdeen,  and, 
according  to  the  appellant,  were  delivered 
there. 

We  have  thus  stated  at  some  length  the 
material  parts  of  the  testimony,  because  it 
is  mainly  a  question  of  fact,  and  we  will 
now  briefly  refer  to  the  authorities,  on  the 
subject  In  20  Am.  &  Eng.  Enc  Law,  2d  ed. 
p.  003,  it  is  said:  "The  receipt  and  accept- 
ance by  *the  buyer,  of  samples  of  the  goods, 
are  held  to  be  a  compliance  with  the  statute 
when  the  samples  are  considered  and  treat- 
ed by  both  parties  as  constituting  a  part  of 
the  goods  sold,  and  as  diminishing  the  quan- 
tity or  weight  of  such  goods  to  the  extent  of 
their,  own  bulk;  otherwise  the  taking  of 
samples  has  no  effect  upon  the  validity  of 
the  contract."  [Italics  are  ours.]  That  is 
a  plain,  reasonable,  and  just  statement  of 
what  the  law  should  be,  and  is  amply  sup- 
ported by  the  authorities  cited  in  that  vol- 
ume. The  distinction  is  clearly  made  in 
some  of  the  early  English  cases.  Klinitz 
v.  Burry,  5  Esp.  267;  Hinde  v.  Whitehouse, 
7  East,  558.  And  in  Gardner  v,  Grout,  2 
C.  B.  N.  S.  340,  Cockburn,  Ch.  J.,  likewise 
pointed  it  out.  The  same  principle  is  an- 
nounced in  Browne  on  Statute  of  Frauds, 
4th  ed.  9  334.  See  also,  MoOormiok  Har- 
vesting Co.  v.  Ousack,  116  Mich.  647,  74  N. 
W.   1005;  Remiok  v.  Bandfordi  120  Mass. 
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309,  and  Dierson  v.  Petersmeyer,  100  Iowa, 
233,  80  N.  W.  380,  and  eases  cited  in  them. 
While  this  precise  question  has  not  been 
heretofore  determined  in  this  state,  the 
principles  applicable  have  often  been  an- 
nounced. As  early  as  Belt  v.  Marriott,  9 
Gill,  331,  our  predecessors  quoted  with  ap- 
proval from  2  Starkie  on  Evidence,  490, 
that,  "in  order  to  satisfy  the  statute,  there 
must  be  a  delivery  of  the  goods  with  intent 
to  vest  the  right  of  possession  in  the  vendee, 
and  there  must  be  an  actual  acceptance  by 
the  latter  with  intent  to  take  possession  as 
owner."  In  Jones  v.  Mechanics'  Bank,  29 
Md.  287,  96  Am.  Dec.  533,  we  repeated  that, 
and  said  that,  "whilst  there  can  be  no  accept- 
ance under  the  statute  without  delivery  by 
the  seller,  yet  there  must  be  both  delivery 
and  acceptance  in  order  to  sustain  an  action 
upon  the  contract."  It  was  held  in  that 
case  "that  the  mere  designation  of  a  car- 
rier by  the  vendee,  and  delivery  of  the  goods 
to,  and  receipt  of  them  by,  him  as  carrier, 
does  not  operate  such  acceptance  and  receipt 
as  the  statute  requires;"  and  that  the  fact 
that  the  purchaser  sold,  or  offered  to  sell, 
the  goods  in  anticipation  of  their  arrival, 
did  not  amount  to  such  assumption  of  au- 
thority or  assertion  of  ownership  over  them 
as  to  constitute  an  acceptance  and  receipt 
within  the  requirements  of  the  statute. 
Judge  Miller  said  that,  "in  the  earlier  de- 
cisions, slight  acts  were  considered  as  suffi- 
ciently evidencing  acceptance  and  receipt, 
but  the  later  cases  are  much  more  strict, 
evincing  a  commendable  determination  by 
the  courts  to  give  full  effect  to  the  design 
and  spirit,  as  well  as  the  letter,  of  the  stat- 
ute." The  court  also  held  in  that  case,  as 
was  done  in  this,  that,  as  there  was  no 
evidence  from  which  a  jury  could  properly 
draw  the  inference  of  such  acceptance  and 
receipt  of  the  goods  as  the  statute  requires, 
a  prayer  was  properly  granted  taking  tha 
case  from  the  jury.  In  Hewes  v.  Jordan,  39 
Md.  472,  17  Am.  Rep.  578,  we  held  there 
was  sufficient  evidence  on  the  subject  to  go 
to  the  jury;  but  there  the  purchasers  not 
only  had  the  opportunity  to  inspect  the 
grease  purchased,  but  gave  a  written  order 
to  the  vendor  to  deliver  it  to  a  drayman, 
by  whom  it  was  taken  to  the  store  of  the 
purchasers  and  there  received.  In  that  case 
Judge  Alvey  pointed  out  with  his  usual 
clearness  the  distinction  between  an  accept- 
ance and  a  receipt,  and  showed  that 
both  were  necessary,  "with  the  intention  of 
the  parties  that  the  vendee  shall  take  pos- 
session of  the  goods  under  the  contract  as 
owner."  The  same  doctrine  was  announced 
in  Gooney  v.  Haw,  92  Md.  134,  48  Atl.  58, 
and  Corbett  v.  Wolford,  84  Md.  426,  35  Atl. 
1088. 

It   will   be  seen   that   there  is   not  only 
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nothing  in  this  state  which  in  any  way  con- 
flicts with  the  doctrine  announced  by  other 
courts  as  above  stated,  but,  on  the  contrary, 
our  decisions  are  in  exact  accord  with  it. 
For,  after  all,  the  question  is  whether  any- 
thing has  been  done  which  shows,  or  from 
which  it  can  be  fairly  inferred,  that  the 
parties  intended  to  vest  the  right  of  pos- 
session in  the  vendee,  and  that  he  received 
and  accepted  the  goods  with  intent  to  take 
possession  as  owner;  that  is  to  say,  either 
all  or  some  portion  of  the  goods  purchased, 
not  some  other  goods  which  were  not  in- 
cluded in  the  sale.  The  statute  itself  says, 
"part  of  the  goods  so  sold,"  and  does  not 
mean  a  sample  which  is  merely  used  for  the 
purpose  of  showing  the  quality,  etc.,  of  the 
goods  which  are  offered  for  sale,  but  which 
is  not  itself  to  be  sold. 

Another  reason  assigned  by  the  appellees 
strengthens  their  position.  The  appellant 
was  very  emphatic  in  his  statement  that 
he  refused  to  ship  the  tomatoes  in  any  way. 
other  than  what  we  have  stated, — "f.  o.  b. 
Aberdeen,  sight  draft,  bill  of  lading  at- 
tached,"—and  that  Mr.  Smith  agreed  to  that. 
The  appellant  refused  to  deviate  from  these 
terms  the  next  day,  and  that  was  the  cause 
of  the  refusal  of  the  appellees  to  finally 
complete  the  bargain.  He  knew,  as  he  testi- 
fied, that  the  goods  could  not  be  delivered 
when  shipped  in  that  way  until  the  draft 
was  paid,  and  yet  it  is  contended  for  him 
that  Mr.  Smith's  taking  the  2  cans,  given 
him  as  samples,  was  an  acceptance  by  and 
delivery  to  him  of  the  whole.  While  it  is 
true  that  there  may  be  such  an  acceptance 
and  receipt  of  a  part  as  will  be  a  com- 
pliance with  the  statute  of  frauds  as  to  the 
whole  of  the  goods,  it  is  difficult  to  under- 
stand how  it  can  be  said  that  these  samples 
are  to  be  taken  as  a  symbolical  delivery, 
acceptance,  and  receipt  of  the  goods  bar- 
gained for,  when  the  appellant  announced  as 
his  ultimatum  that  he  would  sell  the  toma- 
toes on  no  other  terms  than  that  they  should 
be  paid  for  before  delivery  by  taking  up  the 
draft  with  the  bill  of  lading.  The  property, 
in  goods  shipped  as  these  were  to  be,  no't 
only  does  not  pass  to  the  buyer  until  the 
draft  is  paid  {Hopkins  v.  Cowen,  90  Md. 
152,  47  L.  R.  A.  124,  44  Atl.  1062),  but, 
when  so  shipped,  there  is  no  such  delivery 
as  is  necessary  to  comply  with  the  statute 
of  frauds,  as  was  expressly  decided  in  Ft. 
Worth  Packing  Co.  v.  Consumers'  Meat  Co. 
8G  Md.  635,  39  Atl.  746.  If,  therefore,  it 
be  conceded  that  there  may  be  cases  in  which 
it  may  be  a  compliance  with  the  statute  of 
frauds  for  the  vendor  to  deliver,  and  the  pur- 
chaser to  accept  and  receive,  a  sample,  al- 
though all  the  rest  of  the  goods  are  shipped 
with  a  draft  attached  to  the  bill  of  lading, 
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which  is  only  to  be  surrendered  on  payment 
of  the  draft,  there  must  at  least  be  some 
evidence  of  an  intention,  on  the  part  of  both 
vendor  and  vendee,  that  the  sample  shall 
have  such  effect.  There  is  no  such  evidence 
in  this  case,  and  hence  we  do  not  deem  it 
necessary  to  pursue  that  question  further, 


or  to  determine  what  the  law  would  be  if 
there  was.  So,  without  extending  this  de- 
cision further,  we  are  of  the  opinion  that  the* 
appellant  was  not  entitled  to  recover,  and 
the  judgment  will  be  affirmed. 

Judgment  affirmed;  the  appellant  to  pay 
the  costs. 


WISCONSIN  SUPREME  COURT. 


John  B.  EMERSON  et  ah,  Respte., 

v. 

Thomas  E.  NASH  et  al,  Appts. 


(. 
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*1.  "In  the  construction  of  a  pleading 
for  the  purpose  of  determining  its 
effect  its  allegations  shall  be  liberally  con- 
strued, with  a  view  to  substantial  justice  be- 
tween the  parties."  $  2668,  Bev.  Stat.  1898. 

tf.  "The  conrt  shall,  in  every-  stave  of 
an  action,  disregard  any-  error  or  de- 
fect in  the  pleadings  or  proceedings  which 
shall  not  affect  the  substantial  rights  of  the 
adverse  party."     $  2829,  Rev.  Stat.  1898. 

3.  Applying;  the  forearolna*  to  a  pleading 
on  demurrer  thereto  every  reasonable  intend- 
ment and  presumption  are  to  be  made  In 
favor  thereof  for  the  purpose  of  supporting 
It.  All  unfavorable  constructions  are  to  be 
deemed  subordinate  to  those  which  are  rea- 
sonably otherwise,  and  all  essentials  are  to 
be  regarded  as  sufficiently  stated  which  can 
by  reasonable  construction  and  inference  be 
discovered  in  the  language  used. 

4.  A  pleading;  is  never  to  be  condemned 
on  demurrer  for  mere  Indefinlteness  or  un- 
certainty. The  proper  remedy  therefor  Is 
a  motion  to  make  It  more  definite  and  certain. 

ft.  The.  terms  of  f  2647,  Rev.  Stat.  1898. 
"The  plaintiff  may  unite  in  the  same  com- 
plaint several  causes  of  action,  whether  they 
lie  such  as  were  formerly  denominated  legal 
or  equitable,  or  both,  where  they  arise  out  of 
the  same  transaction  or  transactions  con- 
nected with  the  same  subject  of  action," — 
should  be  liberally  construed  according  to  the 
rule  as  to  remedial  laws. 

0.  To  constttnte  a  canse  of  action 
there  must  be  a  right  possessed  by  one  or 
more  persons  and  a  violation  thereof  by  an- 
other or  others.  The  basic  element  is  com- 
monly called  a  "primary  right." 

7.  The  "primary-  rlarht"  spoken  of  Is  not 
the  transaction  of  the  statute.  That  Is 
distinct  from  the  immediate  elements  of  the 
cause  of  action,  since  the  latter  arise  out  of 
the  former. 

8.  A  circumstance  in  which  two  or 
more  persons  are  concerned,  involving 
two  or   more   remediable   rights,   constitutes 

*Headnotes  by  Maeshall,  J. 


Note. — As  to  joinder  of  different  causes  of 
action    generally,    see    notes    to    Alexander    v. 
Alexander,    1   I,.   R.   A.   125,  and   Skoglund   v. 
Minneapolis  Street  R.  Co.  11  L.  R.  A.  222. 
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the  point  of  unity  at  which  several  possible 
causes  of  action  may  unite.  Two  or  more 
causes  of  action  may  arise  therefrom  by 
violations  of  two  or  more  of  such  rights,  each 
right  being  primary  in  the  sense  that,  when 
violated,  the  two  essential  elements  of  a  cause 
of  action  constituting  a  wrong  to  be  remedied 
exist. 

9.  When  several  such  violated  primary 
rta-hts  have  such  proximate  relation 
to  a  major  circumstance  that  it  may  reason- 
ably be  said  that  in  the  regular  course  of 
events  the  latter  Is  the  source  of  the  former, 
then  several  causes  of  action  arise  out  of 
such  circumstance,  within  the  meaning  of  the 
statute,  and  such  circumstance  is  the  trans- 
action of  the  statute. 

10.  Any  event  in  which  two  or  more 
persons  are  actors,  involving  a  right 
which  may  presently,  or  by  what  may  prox- 
imately occur  in  respect  thereto,  be  violated, 
creating  an  actionable  wrong,  is  a  transaction 
within  the  meaning  of  the  statute.  All  such 
wrongs,  which,  in  the  regular  course  of 
events,  through  the  rights  violated,  have  such 
proximate  relation  to  that  transaction  that 
it  may  be  legitimately  said  they  arise  out  of 
It,  are  redresslble  in  one  action  regardless  or 
the  form  of  the  remedy  requisite  as  to  each, 
providing  they  affect  all  the  parties,  and  do 
not  require  different  places  of  trial. 

11.  The  term  "transactions  connected 
with     the     same     subject     of    action** 

refers  to  a  different  situation  than  "causes 
of  action  arising  out  of  the  same  transac- 
tion." The  former  applies  generally.  If  not 
exclusively,  to  matters  which  might  consti- 
tute a  source  of  independent  causes  of  ac- 
tion, yet  Is  so  germane  to  the  primary  matter, 
the  suit  being  In  equity,  as  to  be  regarded 
really  a  part  thereof. 

12.  The  term  "primary*  ria-ht,"  used  as 
a  designation  of  that  which,  when 
violated,  will  constitute  a  a-ronnd  for 
Judicial  redress,  may  in  an  equitable  ac- 
tion Include  other  rights  which  are  also  pri- 
mary In  the  sense  that  they  might  constitute 
separate  grounds  of  complaint,  but  which,  by 
reason  of  their  relation  to  the  dominant  pur- 
pose of  the  suit,  are  deemed  to  be  embodied 
therein. 

18.  When  a  contract  between  two  or 
more  persons  on  one  side  and  two  or 
more  persons  on  the  other  creates  a 
situation  involving*  presently  or 
proximately  separate  rla-hts  upon  one 
side,  each  -of  which,  with  a  violation  thereof 
by  the  other  side,  would  constitute  a  com- 
plete ground  of  complaint  for  judicial  redress, 
the  initial  circumstance — the  making  of  the 
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contract — is  a  "transaction/'  within  the 
meaning  of  the  statute,  and  such  grounds  of 
complaint,  should  they  arise,  would  be  sepa- 
rate "causes  of  action  arising  out  of  the  same 
transaction,*'  within  the  meaning  of  the  stat- 
ute. 
14.  If  «  person  contracts  with  another 
to  obtain  options  for  that  otber  to 
purchase  real  estate  in  case  he  shall, 
upon  examination  thereof,  elect  to  do  so,  and 
such  person,  pursuant  to  his  obligation,  ne- 
gotiates with  a  third  person  to  obtain  such 
an  option,  and  thereby  brings  to  such  other's 
attention  the  subject  of  the  transaction  in 
aid  of  enabling  him  to  obtain  the  land  if  he 
desires  to  do  so,  and,  before  a  formal  option 
shall  have  been  obtained,  such  other  con- 
cludes to  make  the  purchase,  and  does  so, 
he  thereby  becomes  liable  to  such  person  as 
upon  a  full  performance  of  his  agreement. 

(March  14,  1005.) 

PPEAL  by  defendants  from  orders  of  the 
Circuit  Court  for  Ashland  County  over- 
ruling demurrers  to  a  complaint  seeking  to 
recover  amounts  alleged  to  be  due  under  a 
contract.    Affirmed. 

Statement  by  Marshall,  J. : 

The  following  is  the  substance  of  those 
parts  of  the  complaint  necessary  to  be  ex- 
amined in  deciding  the  questions  raised  by 
the  appeal: 

(1)  February  5,  1901,  plaintiffs,  by  an 
agreement  in  writing  with  defendants  Thom- 
as £.  Nash  and  Guy  Nash,  which  will  be 
denominated  hereafter  the  original  contract, 
bound  themselves  to  convey  to  said  defend- 
ants, at  their  option,  on  or  before  April  15, 
1901,  certain  specified  lands  in  Ashland 
county,  Wisconsin,  at  $5  per  acre  cash,  the 
seller  to  furnish  complete  abstracts  of  title 
before  sale. 

(2)  Plaintiffs  therein  also  agreed  to  use 
their  best  ability  to  obcam  for  such  defend- 
ants all  lands  in  townships  40  and  41,  ranges 
3  and  4,  and  the  west  one-half  of  range  2 
west,  in  Ashland,  Sawyer,  and  Price  coun- 
ties, on  which  the  former  had  options,  which 
the  latter  should  elect  to  buy  at  the  net 
option  price,  or  such  better  terms  as  could 
be  secured  of  the  owners,  plus  5  per  cent  to 
be  paid  said  plaintiffs  for  their  services  and 
expenses.  And  further  agreed  to  use  their 
best  endeavors  to  obtain  the  necesary  ex- 
tensions of  such  options  to  enable  said  de- 
fendants to  inspect  the  lands,  and  to  procure 
abstracts  of  such  lands  without  expense  to 
the  defendants;  copies  of  which  options  were 
attached  to  the  contract  and  marked  "A,'1 
"B,"  «D,"  and  "E." 

(3)  And  further  therein  agreed  to  serve 
the  said  defendants  to  the  best  of  their  abil- 
ity for  two  years,  if  necessary,  in  procuring 
options  in  their  names,  for  the  benefit  of 
and  on  the  best  terms  obtainable  for  said  de- 
fendants, on  all  other  lands  in  towns  41  and 
70  L.  R.  A. 


42,  in  ranges  3  and  4,  and  the  west  half  of 
range  2  west  in  Ashland  county;  the  north 
two-thirds  of  town  40,  ranges  3  and  4  west 
in  Sawyer  county;  the  north  two-thirds  of 
town  40  of  the  west  half  of  range  2  west  in 
Price  county;  said  defendants  to  pay  5  per 
cent  commission  on  the  purchase  price  of  all 
lands  which  they  should  elect  to  accept. 
Such  price  to  include  cost  of  procuring  origi- 
nal and  tax  titles  when  both  were  required, 
the  cost  of  legal  services  and  court  and  offi- 
cers' fees  to  be  borne  by  said  defendants 
where  the  plaintiffs  should  be  unable  to  get 
the  vendors  to  bear  the  same. 

(4)  June  15,  1901,  the  time  for  said  de- 
fendants to  elect  under  the  options  was  ex- 
tended to  September  1,  1901. 

(5)  Before  September  1,  1901,  the  price 
for  the  lands,  mentioned  in  paragraph  1, 
was  reduced  to  $4.50  per  acre. 

(6)  About  September  1,  1901,  said  defend- 
ants elected  to  take  said  lands  mentioned, 
and  a  binding  contract  in  respect  thereto 
was  made. 

(7)  Thereafter,  and  before  September  26, 
1901,  said  defendants  assigned  to  defendants 
James  B.  Nash  and  William  F.  Vilas  a  one- 
half  interest  in  the  completed  contract  afore- 
said, so  that  it  subsisted  between  plaintiffs 
on  one  side  and  all  of  the  defendants  here- 
in on  the  other. 

(8)  About  September  26,  1901,  to  correct 
errors  in  the  original  contract  and  enlarge 
its  scope,  plaintiffs  and  defendants  made 
articles  of  agreement  which  thereafter  with 
said  contract  as  corrected  constituted  and 
was  treated  as  one  entire  agreement. 

(9)  By  the  first  of  said  articles  it  was 
provided  that  the  completed  contract  of  pur- 
chase should  embrace  certain  specified  lands 
in  town  41,  ranges  2  and  3  west*  and  town 
42,  range  2  west. 

(10)  Therein,  by  the  second  article,  it  was 
agreed  by  the  plaintiffs  to  sell  and  convey 
by  deed  with  full  covenants  .to  said  defend- 
ants, if  the  latter  should  so  elect  within 
ninety  days,  at  $3.50  per  acre,  the  seller  to 
furnish  abstracts  of  title,  certain  specified 
lands  in  Ashland  county,  Wisconsin. 

(11)  Therein,  by  the  third  article,  plain- 
tiffs agreed,  for  $2.50  per  acre,  to  sell  and 
convey  to  said  defendants,  by  deed  with  full 
covenants,  and  to  furnish  abstracts  of  title, 
if  the  latter  should,  so  elect  within  ninety 
days,  certain  specified  lands  in  Ashland 
county,  Wisconsin. 

( 12 )  Therein,  by  the  fourth  article,  plain- 
tiffs agreed  to  likewise  sell  and  convey  to  de- 
fendants, if  they  should  elect  within  ninety 
days,  certain  lands  in  township  41,  range 
4,  in  Ashland  county,  Wisconsin,  at  $90  per 
40,  subject  to  taxes  of  1898,  1899,  and  1900, 
and  to  furnish  abstracts  of  title  at  the  ex- 
pense of  said  defendants. 
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(13)  Therein  by  the  fifth  article  it  was 
stipulated  that  the  second,  third,  and  fourth 
articles  should  be  deemed  independent  agree- 
ments; and,  so  far  as  defendants  should  elect 
to  buy  lands  mentioned  in  any  of  such  arti- 
cles, they  should  pay,  in  addition  to  the 
price  per  acre  agreed  upon  and  at  the  time 
of  the  payment  thereof,  5  per  cent  as  addi- 
tional consideration. 

(15)  Said  articles  of  agreement  acknowl- 
edged payment  of  $7,500  on  lands  in  article 
1,  and  $26,600  on  lands  that  might  be  taken 
under  any  of  the  articles;  any  excess  over 
the  purchase  price  for  lands  taken  to  be  re- 
paid with  interest  from  the  date  of  the  ad- 
vancement. 

(16  and  18)  It  was  further  agreed  in  such 
articles  that  plaintiff  should,  by  such  lawful 
means  as  might  be  necessary,  procure  the 
title  to  be  vested  in  defendants  to  all  landB 
mentioned  in  article  1. 

(17)  In  order  to  comply  with  that  obliga- 
tion, and  to  secure  performance  of  all  agree- 
ments and  covenants  on  their  part,  plaintiffs 
agreed  to,  and  did,  deliver  to  defendants 
their  deeds  of  conveyance  with  full  covenants 
covering  certain  specified  lands. 

(10)  Plaintiffs  further  agreed  in  such 
articles  to  likewise  deliver  deeds  of  lands 
mentioned  in  the  fourth  of  said  articles 
within  ten  days  after  procuring  title  thereto. 

(20)  It  was  therein  further  agreed,  as  to 
the  deeds  so  delivered  as  security,  that  the 
acceptance  thereof  should  not  be  deemed  an 
exercise  of  the  option  to  purchase  lands  de- 
scribed therein,  but  that,  upon  the  exercise 
of  such  option,  said  deeds  should  be  deemed 
absolute. 

(21)  It  was  therein  further  agreed  that 
so  fast  as  the  title  to  lands  mentioned  in 
the  first  article  should  be  perfected  in  said 
defendants,  the  stipulated  price  therefor 
should  be  deemed  paid  out  of  the  money  ad- 
vanced by  the  defendants  as  aforesaid,  and 
that  when  the  entire  advancement  of 
$34,100  should  thus  have  become  applied, 
including  the  application  of  any  part  to 
lands  described  in  articles  2,  3,  and  4,  if 
defendant  should  have  elected  to  buy  any  of 
such  lands,  then  there  should  become  due 
plaintiffs,  as  fast  as  they  should  perfect  title 
to  more  of  said  lands  described  in  said  first 
article,  the  like  ratable  price  as  agreed  upon, 
the  same  to  be  paid  as  the  same  should  be- 
come due,  subject,  however,  to  the  perform- 
ance of  all  plaintiffs'  agreements  contained 
in  said  articles,  security  for  which  defend- 
ants were  privileged  to  retain  a  reasonable 
amount  thereof. 

(22)  Plaintiffs  therein  further  agreed  to 
perfect  title  in  said  defendants  to  the  lands 
mentioned  in  the  first  article  as  speedily  as 
possible,  and  that  if  any  were  not  so  treated 
within  two  years,  the  rights  of  parties 
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should  be  adjusted,  and  any  sum  due  from 
one  side  to  the  other  be  paid. 

(23)  It  was  therein  further  agreed  that 
upon  a  settlement  being  made  between  the 
parties  at  any  time,  plaintiffs  having  fully 
performed  their  obligations  and  defendants 
elected  not  to  exercise  their  option  as  to  any 
of  the  lands  conveyed  to  them  as  security, 
the  same  should  be  reconveyed. 

(24).  It  was  therein  further  agreed  that, 
if  defendants  elected  to  buy  any  of  the  lands 
mentioned  in  the  second,  third,  or  fourth  of 
such  articles,  they  should  be  liable  for  the 
taxes  thereon  of  1001. 

(25)  November  18,  1901,  defendants  duly 
elected  to  purchase  the  lands  mentioned  in 
articles  2  and  3;  and  the  deeds  theretofore 
thereof  to  them  thereupon  became  absolute. 
About  December  20,  1001,  all  agreements  in 
respect  thereto  on  plaintiffs'  part  were  fully 
performed,  whereupon  the  purchase  price  of 
the  lands  according  to  the  contract,  being 
$2,000,  and  5  per  cent  additional,  became  due 
to  them. 

(26)  About  December  20,  1901,  said  de- 
fendants duly  elected  to  purchase  the  lands 
described  in  the  fourth  article.  On  January 
10,  1902,  plaintiffs  fully  performed  all  their 
obligations  in  respect  thereto,  whereupon 
there  became  due  to  them  under  said  articles 
$1,800,  and  5  per  cent  of  the  $278.18,  taxes 
paid  by  defendants,  and  $17.50,  cost  of  ab- 
stracts; in  all  $1,921.41. 

(27)  Plaintiffs  performed  all  their  obliga- 
tions under  the  written  contract  and  arti- 
cles, and  caused  to  be  vested  in  defendants, 
prior  to  January  16,  1902,  title  to  all  lands 
mentioned  in  article  1,  except  320  acres. 

.  (28)  About  January  15,  1902,  plaintiffs 
furnished  defendants  abstracts  of  title  show- 
ing the  facts  last  alleged. 

(29)  By  reason  of  such  facts  there  became 
due  to  plaintiffs  by  January  15,  1902,  for 
lands  mentioned  in  article  1,  $52,464.25. 

(30)  About  the  date  last  mentioned  de- 
fendants refused  to  pay  any  further  sum  on 
any  of  the  lands,  but  induced  plaintiffs  to 
believe  that  if  they  would  obtain  a  judgment 
quieting  title  as  to  certain  alleged  ad- 
verse claims,  which  did  not  exist  in  fact, 
they  would  fully  perform  their  part. 

(31)  By  reason  of  such  inducement,  plain- 
tiffs, by  due  course  of  law,  obtained  a  judg- 
ment as  to  such  alleged  adverse  claims,  and 
obtained  quitclaim  deeds  as  to  some  of  them. 

(32)  About  April  24,  1902,  plaintiffs 
caused  abstracts  of  title  to  the  lands  men- 
tioned in  article  1  to  be  brought  down  to 
date,  and  delivered  the  same  with  a  certified 
copy  of  the  aforesaid  judgment  to  defend- 
ants, and  demanded  payment  of  the  money 
then  due  upon  such  original  contract  and 
articles. 

(33)  Ample  time  was  given  defendants  to 
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pass  on  said  abstracts  after  said  April  24th, 
but  they  refused  to  pay  plaintiffs  any  part  of 
what  was  then  due. 

(34)  April  25,  1902,  plaintiffs  Anally  per- 
fected title  in  defendants  to  all  of  the  lands 
mentioned  in  article  1. 

(35)  June  14,  1902,  plaintiffs  delivered  to 
defendants  abstracts  of  title  showing  the 
facts  aforesaid,  whereby  there  became  due  to 
the  former  for  the  320  acres  of  land  afore- 
said, $1,440,  and  the  whole  purchase  price 
of  the  land  mentioned  in  articles  1,  2,  3,  and 
4,  not  previously  due,  also  then  became  due. 

(36)  About  June  5,  1902,  all  deeds  from 
plaintiffs  to  defendants,  or  procured  by  the 
former  to  be  given  to  the  latter,  were  duly 
delivered  to  the  register  of  deeds  of  Ashland 
county,  Wisconsin,  for  record,  and  were  duly 
recorded,  since  which  time  defendants  have 
asserted  ownership  to  all  lands  affected  by 
such  deeds. 

(37)  After  opportunity  was  given  defend- 
ants to  examine  the  abstracts  as  stated, 
plaintiffs,  to  further  satisfy  said  defendants, 
at  their  request,  caused  new  abstracts  of 
title  to  be  prepared  by  their  own  agent,  and 
performed  other  acts  to  the  end  that  all  com- 
plaints on  their  part  in  respect  to  the  title 
might  be  removed,  which  new  abstracts  were 
accepted  by  defendants  before  November  30, 
1902. 

(40)  There  is  due  plaintiffs  from  defend- 
ants under  the  terms  of  the  original  contract 
and  articles,  after  allowing  for  all  advances 
and  all  other  proper  credits,  a  balance  of 
$23,516.33. 

(41)  The  amount  stated'  became  due  for 
lands  mentioned  in  articles  1,  2,  3,  and  4, 
and  plaintiffs  are  entitled  to  a  lien  thereon 
to  secure  the  payment  of  said  sum.  The 
value  of  said  lands  consists,  in  the  main,  of 
timber  thereon,  which  defendants,  unless  en- 
joined by  the  court,  will  cut  and  remove, 
thereby  impairing  the  said  right  of  lien. 

(42)  August  6,  1901,  defendants  duly 
elected,  under  said  original  contract  and  arti- 
cles, to  purchase  the  lands  mentioned  in  the 
option  referred  to  in  the  articles  as  "exhibit 
A"  for  $7,512,  whereby  there  became  due  to 
plaintiffs  a  commission  thereon  of  5  per 
cent,  less  a  part  thereof  received  from  the 
grantors,  the  balance  being  $200. 

(43)  February  8,  1901,  pursuant  to  said 
original  contract,  plaintiffs  arranged  for  the 
purchase  by  the  defendants,  at  their  option, 
of  certain  lands  in  Ashland  county,  which, 
pursuant  to  such  contract  and  such  arrange- 
ment, defendants  purchased  for  $2,692.70, 
whereby  they  became  indebted  to  the  plain- 
tiffs for  $135.64,  as  a  5  per  cent  commis- 
sion. 

(44)  Further  pursuant  thereto,  February 
8,  1901,  plaintiffs  procured  an  option  for  de- 
fendants on  lands  known  as  the  "Swift 
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lands,1'  which  was  thereafter  exercised  at 
$2,880,  whereby  they  became  indebted  to 
plaintiffs  for  $144,  as  commission. 

(45)  Further  pursuant  thereto,  said  de- 
fendants elected  to  purchase  lands  under  the 
option,  referred  to  as  "exhibit  B,"  and  the 
contract  was  fully  consummated  by  vesting 
the  title  to  said  lands  in  said  defendants  for 
$4,860,  whereby  there  became  due  to  the 
plaintiffs  under  such  original  contract  $243, 
as  commission. 

(46)  Further  pursuant  thereto,  about  De- 
cember 16,  1901,  defendants  elected  to  take 
the  lands  referred  to  in  such  option  "B,"  and 
the  title  thereto  was  vested  in  them  for  $1,- 
400,  whereby  under  said  original  contract 
there  became  due  plaintiffs  $70,  as  commis- 
sion. 

(47)  Further  pursuant  thereto,  February 
8,  1901,  plaintiffs  commenced  negotiations  to 
obtain  for  defendants  options  to  purchase 
lands  in  Sawyer  county,  known  as  the  "Mis- 
sissippi River  Logging  Company  lands,"  and 
thereafter  served  defendants  to  that  end, 
with  the  result  that  July  9,  1902,  they  be- 
came owners  of  said  lands  for  $17,600,  where- 
by there  became  due  to  plaintiffs  from  de- 
fendants, under  said  original  contract  $880, 
commission. 

(50)  There  is  due  plaintiffs  from  defend- 
ants under  the  terms  of  said  original  con- 
tract, as  commissions,  $1,671.64,  with  legal 
interest  as  follows: 

On  $200,  from  August  6,  1901. 

On  $134.64,  from  November  10,  1901. 

On  $144,  from  November  15,  1901. 

On  $243,  from  December  15,  1901. 

On  $70,  from  December  16,  1901. 

On  $880,  from  July  9,  1902. 

Judgment  was  demanded  as  follows: 

1.  For  $23,516.33,  as  purchase  money  of 
lands  in  articles  1,  2,  3,  and  4,  with  interest 
as  claimed. 

2.  That  the  same,  with  costs,  be  adjudged 
a  lien  on  such  lands,  to  be  enforceable  as 
the  court  might  direct. 

3.  That  defendants  be  enjoined,  pending 
the  litigation,  from  conveying  any  of  the 
lands  to  third  persons,  or  impairing  the 
value  thereof. 

4.  For  $1,671.38,  for  the  commissions 
aforesaid,  with  the  interest  thereon  as 
stated. 

5.  For  such  other  and  further  relief  as  the 
court  may  deem  proper. 

The  defendants  James  B.  Nash  and  Wil- 
liam F.  Vilas  demurred  to  the  complaint, 
first  for  insufficiency,  second  for  improperly 
uniting  several  causes  of  action,  third  for  in- 
sufficiency of  facts  as  to  the  first  cause  of 
action  attempted  to  be  set  forth,  fourth  for 
insufficiency  of  facts  as  to  the  cause  of  action 
attempted  to  be  set  forth  in  paragraph  42, 
also  as  to  that  attempted  to  be  set  forth  in 
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paragraph  43,  also  as  to  that  attempted  to 
be  set  forth  in  paragraph  44,  also  as  to  that 
attempted  to  be  set  forth  in  paragraph  45, 
also  as  to  that  attempted  to  be  set  forth  in 
paragraph  46,  also  as  to  that  attempted  to 
be  set  forth  in  paragraph  47. 

The  defendants  Thomas  £.  Nash  and  Guy 
Nash  demurred  to  the  complaint  upon  the 
ground  above  stated. 

The  demurrers  were  overruled.  From  the 
orders  accordingly  entered  an  appeal  was  tak- 
en to  this  court  by  defendants  Thomas  E. 
Nash  and  Guy  Nash,  and  an  appeal  was  like- 
wise taken  by  defendants  James  B.  Nash  and. 
William  F.  Vilas. 

Mr.  Burr  W.  Jones,  for  appellants : 

There  is  a  misjoinder  of  causes  of  action 
in  the  complaint,  for  the  reason,  apparent 
upon  its  face,  that  several  causes  of  action 
stated  therein  are  not  sustainable  against 
all  defendants. 

The  test  of  whether  there  is  more  than 
one  cause  of  action  stated,  or  attempted  to 
be  stated,  in  the  complaint,  is  not  whether 
there  are  different  kinds  of  relief  or  objects 
sought,  but  whether  there  is  more  than  one 
primary  right  sought  to  be  enforced,  or  one 
subject  of  controversy  presented  for  adjudi- 
cation. 

Zinc  Carbonate  Co.  v.  First  Nat.  Bank, 
103  Wis.  139,  74  Am.  St.  Rep.  845,  79  N.  W. 
229 ;  South  Bend  Chilled  Plow  Co.  v.  George 
C.  Cribb  Co.  105  Wis.  446,  81  N.  W.  676; 
Younkin  v.  Milwaukee  Light,  Heat  <£  Trac- 
tion Co.  112  Wis.  15,  87  N.  W.  861 ;  Eaward- 
en  v.  Youghiogheny  d  L.  Coal  Co.  Ill  Wis. 
545,  55  L.  R.  A.  828,  87  N.  W.  472;  Boyd  v. 
Mutual  Fire  Asso.  116  Wis.  155,  61  L.  R.  A. 
918,  96  Am.  St.  Rep.  948,  90  N.  W.  1086? 
94  N.  W.  171;  Greene  v.  Nunnemacher,  36 
Wis.  58. 

The  court  should  interpret  the  language  of 
the  complaint  that  the  "said  original  con- 
tract and  articles  of  agreement  constituted, 
and  were  treated  by  the  plaintiffs  and  de- 
fendants as,  one  entire  contract,"  as  mean- 
ing only  that  the  two  constituted  an  entire 
contract  as  to  the  subject  of  the  lands  agreed 
to  be  sold. 

The  assertion  of  opinion  would  not  be  ac- 
cepted by  the  court  as  the  allegation  of  the 
fact. 

John  O'Brien  Lumber  Co.  v.  Wilkinson. 
117  Wis.  468,  94  N.  W.  337. 

Plaintiffs  could  not,  by  not  designating 
these  different  causes  as  independent  causes 
of  action,  add  them  to  the  complaint  with- 
out incurring  the  consequences  which  attach 
to  several  causes  of  action  in  one  complaint. 

Gundcrson  v.  Thomas,  87  Wis.  408,  58  N. 
W.  750. 

Defendants  are  not  personally  liable  for 
commissions,  except  on  an  express  contract. 
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Tanguay  v.  Felthousen,  45  Wis.  30;  War- 
velle,  Vendors,  §  642. 

Demurrer  is  the  proper  remedy. 

Hoffman  v.  Wheelock,  62  Wis.  434,  22  N. 
W.  713,  716;  Leidersdorf  v.  Second  Ward 
Sav.  Bank,  50  Wis.  406,  7  N.  W.  306;  Crow- 
ley  v.  Hicks,  98  Wis.  566,  74  N.  W.  348. 

Messrs.  Held,  Smart,  Jfc  Curtis,  with 
Messrs.  J.  W.  Hieks  and  James  OXeary, 
for  respondents: 

The  complaint  sets  forth  but  a  single  con- 
tract and  elements  of  damage  growing  out 
of  breaches  thereof,  and  therefore  states 
only  a  single  cause  of  action. 

Blakeslee  v.  Rossman,  43  Wis.  116;  GUI- 
mann  v.  Henry,  53  Wis.  465,  10  N.  W.  692; 
Norton  v.  Kearney,  10  Wis.  443 ;  Winner  v. 
Hoyt,  66  Wis.  227,  57  Am.  Rep.  257,  28 
N.  W.  380. 

The  complaint  alleges  that  the  original 
contract  and  articles  of  agreement  consti- 
tuted, and  "were  treated  by  the  plaintiffs 
and  defendants  as,  one  entire  contract." 
This  is  plainly  an  allegation  of  fact  as  to 
the  construction  placed  upon  the  documents 
by  a  long  course  of  dealing,  and,  in  case  of 
doubt,  is  entitled  to  great  weight,  and  is 
sufficient  to  bind  the  appellants  if  there 
were  nothing  else. 

Hostner  v.  McDonald,  80  Wis.  54,  49  N. 
W.  112;  Nilson  v.  Morse,  52  Wis.  241,  9  N. 
W.  1;  Janesville  Cotton  Mills  v.  Ford,  82 
Wis.  416,  17  L.  R.  A.  564,  52  N.  W.  T64; 
Walsh  v.  Myers,  92  Wis.  397,  66  N.  W.  250; 
Excelsior  Wrapper  Co.  v.  Messinger,  116 
W7is.  549,  93  N.  W.  459;  District  of  Colum- 
bia v.  Gallaher,  124  U.  S.  505,  31  L.  ed.  526, 
8  Sup.  Ct.  Rep.  685;  Topliff  v.  Topliff,  122  U. 
S.  121,  30  L.  ed.  1110,  7  Sup.  Ct.  Rep.  1057; 
1  Enc.  PI.  &  Pr.  p.  151;  Bliss,  Code  PI.  § 
118;  Maxwell,  Code  PI.  p.  96;  Bendernagle 
v.  Cocks,  19  Wend.  207,  32  Am.  Dec.  448; 
Secor  v.  Sturgis,  16  N.  Y.  548 ;  Fisk  v.  Tank, 
12  Wis.  276,  78  Am.  Dec.  737;  Boehring  v. 
Huebschmann,  34  Wis.  185;  Madden  v. 
Smith,  28  Kan.  798. 

Various  breaches  of  the  same  contract,  as 
of  the  different  covenants  of  a  deed,  may  be 
alleged  in  the  same  count. 

Nichol  v.  Alexander,  28  Wis.  118;  1  Enc. 
PI.  &  Pr.  pp.  153-155;  Bendernagle  v.  Cocks, 
19  Wend.  207,  32  Am.  Dec.  448;  Whitaker 
v.  Hawley,  30  Kan.  317,  1  Pac.  508;  Pom. 
Rem.  &  Rem.  Rights,  2d  ed.  5  455. 

A  cause  of  action  arising  upon  a  contract 
which  is  an  entirety  cannot  be  severed  by 
means  of  partial  assignments. 

1  Enc.  PL  A  Pr.  p.  158. 

A  complaint  does  not  improperly  unite 
several  causes  of  action  which  relate  to  mat- 
ters of  the  same  nature,  all  connected  with 
each  other,  and  in  which  all  the  defendants 
are  more  or  less  interested  or  concerned, 
though  their  rights  in  respect  to  the  gener- 
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al  subject  of  the  action  may  be  different* 
and  some  .may  be  directly  interested  in  a 
part  of  the  general  claim. 

Blake  v.  VanTilborg,  21  Wis.  672;  Doug- 
las County  v.  Walbridge,  38  Wis.  179;  Ellis 
v.  Northern  P.  R.  Co,  77  Wis.  114,  46  N.  W. 
811 ;  Grady  v.  Maloso,  92  Wis.  666,  66  N.  W. 
808;  Fellows  v.  Fellows,  4  Cow.  682,  15  Am. 
Dec.  412;  Brinkerhoff  v.  Brown,  6  Johns.  Ch. 
157. 

One  who  accepts  an  assignment  of  a  con- 
tract, and  claims  an  interest  thereunder, 
thereby  assumes  all  the  obligations  of  his 
assignor. 

Wighttnan  v.  Spofford,  56  Iowa,  145,  8  N. 
W.  680;  Union  P.  R.  Co.  v.  Douglas  Coun- 
ty Bank,  42  Neb.  469,  60  N.  W.  886. 

If  the  complaint  states  more  than  one 
cause  of  action  the  proper  remedy  is  by 
motion  to  require  such  causes  of  action  to 
be  stated  separately. 

Clark  v.  Langworthy,  12  Wis.  442;  Aker- 
ly  v.  Vilas,  25  Wis.  703,  Appx.;  Sentinel  Co. 
v.  Thomson,  38  Wis.  489;  Riemer  v.  Johnke, 
37  Wis.  258;  Pom.  Rem.  &  Rem.  Rights,  2d 
€d.  S  451,  p.  494. 

Marshall,  J.,  delivered  the  opinion  of  the 
court: 

We  have  examined  with  care  the  very  able 
analysis  of  the  complaint  by  appellants' 
counsel  without  being  able  to  reach  the  con- 
clusion they  contend  for.  The  case  is  by  no 
means  clear,  and,  if  it  were  proper  to  incline 
to  a  view  which  would  condemn  the  plead- 
ing because  such  view  is  reasonable,  there 
being  another  such  view  that  will  sustain  it, 
a  conclusion  might  be  arrived  at  fatal  to  the 
orders  appealed  from. 

.We  cannot  too  often  recur  to  the  radical 
change  wrought  by  the  Code  from  the  com- 
mon-law rule  for  determining  the  sufficiency 
of  pleadings.  It  must  not  be  forgotten  that 
he  who  challenges  a  pleading  for  insufficien- 
cy in  any  respect  cannot  rely  for  success  Up- 
on mere  failure  to  state  expressly  or  clearly 
facts  essential  to  sustain  it,  nor  in  case  of 
conflicting  reasonable  inferences  upon  that 
one  being  adopted  supporting  his  contention. 
Formerly,  mere  ambiguity,  resolvable  rea- 
sonably in  a  way  to  defeat  a  pleading,  was 
sufficient  to  that  end  upon  the  matter  in 
that  regard  being  presented  on  demurrer. 
The  pleading  was  required  to  stand  the  test 
of  every  reasonable  intendment  and  pre- 
sumption against  it.  Morse  v.  Oilman,  16 
Wis.  505.  That  was  one  of  the  serious  ob- 
stacles to  the  speedy,  economical,  and  effi- 
cient administration  of  justice,  which  the 
Code  was  designed  to  remove.  Because  of 
the  inclination  of  many  judges  against  in- 
vasions of  the  ancient  methods  of  presenting 
controversies  for  judicial  determination, 
early  manifested  after  the  adoption  of  the 
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new  system,  in  respect  thereto,  which  has 
never  been  wholly  changed,  though  the  new 
system  is  over  half  a  century  old,  the  full 
scope  of  the  reform  wrought  thereby  is  not 
yet  universally  fully  appreciated. 

"In  the  construction  of  a  pleading  for  the 
purpose  of  determining  its  effect,  its  allega- 
tions shall  be  liberally  construed,  with  a 
view  to  substantial  justice  between  the  par- 
ties."   Rev.  Stat.  1898,  §  2668. 

"The  court  shall,  in  every  stage  of  an  ac- 
tion, disregard  any  error  or  defect  in  the 
pleadings  or  proceedings  which  shall  not  af- 
fect the  substantial  rights  of  the  adverse 
party."    Rev.  Btat.  1898,  §  2829. 

That  language  is  unmistakable.  Together 
with  the  whole  framework  of  the  Code,  it 
shows  that  the  guiding  thought  of  the  re- 
formers was  that  the  attainment  of  justice, 
the  end  sought  in  all  litigation,  should  be 
wholly  free  from  all  interferences  in  the  na- 
ture of  mere  technicalities  and  illiberal  con- 
structions. In  harmony  with  that  the  stat- 
ute was  very  early  given  a  broad  and  liberal 
construction  to  the  end  that  the  beneficent 
purposes  thereof  might  be  fully  realized. 
This  court  declared  that  "every  reasonable 
intendment  and  presumption  is  to  be  made 
in  favor  of  the  pleading.".  "A  complaint,  to 
be  overthrown  by  a  demurrer  or  objection  to 
evidence,  must  be  wholly  insufficient.  If  in 
any  portion  of  it,  or  to  any  extent,  it  pre- 
sents facts  sufficient  to  constitute  a  cause  of 
action,  or  if  a  good  cause  of  action  can  be 
gathered  from  it,  it  will  stand,  however  in- 
artificially  these  facts  may  be  presented,  or 
however  defective,  uncertain,  or  redundant 
may  be  the  mode  of  their  statement."  Morse 
v.  Oilman,  16  Wis.  505. 

Notwithstanding  that  plain  declaration  so 
early  made,  it  has  not  always  been  appre- 
ciated and  applied  by  judges,  and  it  has  of- 
ten been  lost  sight  of  by  counsel  in  the  pres- 
entation of  causes  on  appeal.  The  phras- 
ing of  the  statutory  rule  by  Dixon,  Ch.  J.,, 
which  we  have  given,  has  not  been  material- 
ly improved  upon  in  the  numerous  elabora- 
tions thereof  found  in  our  decisions,  though, 
perhaps,  it  has  been  thereby  re-enforced. 
In  Miller  v.  Bayer,  94  Wis.  123,  68  N.  W. 
869,  the  court  said,  in  effect,  that  the  true 
test  to  apply  to  a  pleading  is,  Will  the  lan- 
guage used  permit  of  a  reasonable  construc- 
tion which  will  sustain  it?  In  Ean  v. 
Chicago,  M.  d  St.  P.  R.  Co.  95  Wis.  69,  69 
N.  W.  997,  it  was  said,  in  effect,  that,  for 
the  purpose  of  sustaining  a  pleading,  it 
should  have  the  support  of  the  most  liberal 
construction  which  its  language  will  reason- 
ably bear,  and  all  reasonable  inferences  that 
can  be  drawn  therefrom.  Again  the  court 
said,  substantially,  in  Kliefoth  v.  North- 
western Iron  Co.  98  Wis.  495,  74  N.  W.  356, 
that  effect  should  be  given  to  all  allegations 
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of  a  pleading  which  will  support  rather  than 
defeat  it,  if  that  can  be  done  without  add- 
ing thereto,  by  way  of  construction,  material 
words  not  necessarily  implied,  or  giving  to 
the  language  used  a  meaning  that  cannot  be 
reasonably  attributed  to  it.  And  again,  in 
Milea  v.  Mutual  Reserve  Fund  Life  Asso.  108 
Wis.  421-427,  84  N.  W.  159,  162,  the  court 
said:  "Criticisms  of  a  pleading  will  not 
support  a  challenge  for  insufficiency  to  state 
a  cause  of  action  or  defense,  if  sufficiency 
can  be  discovered  reasonably  by  judicial  con- 
struction of  the  language  used,  and  by  rea- 
sonable inferences  from  general  allegations. 
Such  pleadings  may  be  open  to  a  challenge 
for  uncertainty  and  indefiniteness,  but  not 
insufficiency." 

And  recently  in  Manning  v.  School  Dist. 
No.  6  (Wis.)  102  N.  W.  356:  Every  plead- 
ing is  to  be  construed  so  as  to  support  the 
purposes  of  the  pleader  to  state  a  cause  of 
action,  if  the  facts  essential  thereto  can  be 
found  expressly  stated  or  alleged,  by  rea- 
sonable inference,  looking  at  the  language 
in  its  full,  reasonable  scope. 

In  view  of  the  foregoing,  it  seems  plain 
that  it  would  be  a  waste  of  time  to  follow 
the  analysis  of  the  complaint  made  by  the 
learned  counsel  for  appellants  to  see  whether 
the  pleading  will  reasonably  permit  of  the 
construction  they  contend  for.  All  might  be 
conceded  that  is  claimed  in  that  regard,  and 
it  might  be  conceded,  too,  that,  so  viewing 
the  pleading,  it  is  fatally  defective,  without 
necessarily  arriving  at  a  right  determination 
of  the  controversy  now  presented,  since,  as 
we  have  seen,  the  only  legitimate  test  to  be 
applied  to  the  complaint  is,  Will  it  reason- 
ably permit  of  a  construction  sustaining  it? 
In  view  of  all  the  facts  alleged  expressly, 
or  by  reasonable  inference,  is  the  pleading 
bad  as  claimed  ?  If  it  will  satisfy  such  test, 
it  is  good  on  demurrer,  as  indicated,  how- 
ever plainly  it  may  be  open  to  a  motion  for 
indefiniteness  and  uncertainty. 

The  main  contention  of  appellants'  counsel 
is  that  the  complaint  is  bad  because  of  mis- 
joinder of  causes  of  action.  That  involves  a 
concession  that  there  are  two  or  more  good 
causes  of  action  stated  {Bassett  v.  Warner, 
23  Wis.  673;  Koepke  v.  Winterfield,  116  Wis. 
44,  92  N.  W.  437),  but  that  they  are  not 
such  as  can  be  united  under  9  2647,  Rev. 
Stat.  1898.  For  the  purposes  of  the  discus- 
sion, it  may  be  taken  for  granted  that  the 
pleading  does  state  several  causes  of  action, 
that  one  is  equitable  to  enforce  a  vendor's 
lien,  while  the  others  are  legal.  They  are, 
nevertheless,  properly  joined  if  they  "arise 
out  of  the  same  transaction  or  transactions 
connected  with  the  same  subject  of  action," 
affect  all  of  the  parties  to  the  action,  and 
do  not  require  different  places  of  trial. 
Rev.  Stat.  1898,  S  2647.  There  can  be,  and 
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is,  no  controversy  but  that  all  of  the  causes 
of  action,  if  there  be  more  than  one,  are 
triable  at  the  same  place.  Therefore,  we 
may  confine  our  investigation  to  whether 
they  arise  out  of  the  same  "transaction  or 
transactions  connected  with  the  same  subject 
of  action"  and  affect  all  the  parties. 

It  would  be  very  helpful  in  arriving  at  a 
correct  conclusion  if  the  learned  counsel  for 
appellants  had  given  earnest  attention  to  the 
meaning  of  the  term  "transaction"  in  f  2647, 
of  the  statutes.  The  reluctance  of  courts  to 
grapple  with  doubtful  matters,  or  matters 
supposed  to  be  doubtful,  even  when  so  pre- 
sented as  to  afford  a  perfectly  legitimate 
opportunity  for  solving  the  same  and  blaz- 
ing out  a  plain  pathway  for  the  bar  and 
trial  bench  to  follow,  in  the  absence  of  neces- 
sity for  action  in  that  regard,  is  by  no  cir- 
cumstance better  illustrated  than  the  one 
that,  though  the  term  mentioned  has  been 
significantly  in  use  in  Codes  for  nearly  six- 
ty years,  it  has  not  been  judicially  construed 
with  such  a  degree  of  definiteness  as  to  fur- 
nish any  plain  rule  to  go  by.  In  New  York  6 
N.  H.  R.  Co.  v.  Schuyler,  17  N.  Y.  592,  Corn- 
stock,  J.,  after  a  careful  consideration  of  the 
matter,  confessed  inability  to  suggest  a  con- 
struction of  the  term  filling  ail  situations, 
independently  of  the  discretion  of  the  trial 
judge  as  to  what,  under  the  circumstances 
in  hand,  will  best  promote  the  ends  of  jus- 
tice. He  remarked:  "Its  language  is,  I 
think,  well  chosen  for  the  purpose  intended, 
because  it  is  so  obscure  and  so  general  as  to 
justify  the  interpretations  which  shall  be 
found  most  convenient  and  best  calculated 
to  promote  the  ends  of  justice.  It  is  cer- 
tainly impossible  to  extract  from  a  provision 
so  loose,  and  yet  so  comprehensive,  any  rules 
less  liberal  than  those  which  have  long  pre- 
vailed in  courts  of  equity."  In  Keep  v. 
Kaufman,  56  N.  T.  332,  another  learned  jus- 
tice, confessing  the  same  situation,  said, 
apparently  in  a  spirit  of  lamentation: 
"There  are  a  few  rules  of  pleading  in  force." 
No  material  improvement  upon  the  futile 
effort  of  Justice  Comstock  to  construe  the 
statute  can  be  found  in  the  New  York  deci- 
sions. Very  little  light  is  thrown  on  the 
subject,  other  than  by  the  application  of  the 
statute  to  the  facts  of  particular  oases.  In 
no  one  that  we  can  discover  has  any  attempt 
been  made  to  lay  down  a  comprehensive 
rule.  Without  one  it  is  not  strange  that 
there  are  many  seeming  inconsistencies  in 
decisions,  nor  strange  that  in  New  York  in 
the  statute  relating  to  the  joinder  of  actions 
the  word  "transaction"  has  not  been  applied 
consistently  with  the  same  word  in  the  stat- 
ute on  the  subject  of  counterclaims. 

The  text  writers  all  note  the  failure  of 
courts  to  meet  squarely  and  solve  the  sit- 
uation above  indicated.    In  the  Encyclopsv 
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dia  of  Pleading  &  Practice,  vol.  1,  185,  it  is 
said:  "No  satisfactory  definition  has  been 
given  to  the  term  'transaction.'"  In  Bliss 
on  Code  Pleading  with  considerable  hesitan- 
cy, a  construction  of  the  statute  is  suggested, 
the  author  saying:  "Its  full  and  exact  scope 
does  not  seem  to  have  been  judicially  con- 
sidered." |  126.  In  Maxwell  on  Code 
Pleading,  at  page  343,  the  author  says: 
"No  definition  of  the  word  'transaction' 
has  been  attempted  by  any  court  as 
far  as  I  am  aware."  In  Baylies^  Code 
Plodding  and  Practice,  2d  ed.  at  page 
157,  the  author  said:  "The  language  of 
this  provision  is  very  general  and  very  in- 
definite. The  judges  have  taxed  their  inge- 
nuity to  invent  a  rule  for  determining  what 
the  'same  transaction'  means."  He  indi- 
cates very  clearly  a  conclusion  that  all  such 
efforts  have  been  well-nigh  fruitless,  refer- 
ring significantly  to  this  expression  of 
Church,  Ch.  J.,  in  Wiles  v.  Suydam,  64  N. 
Y.  173-177:  "This  language  Is  very  general 
and  very  indefinite.  I  have  examined  the 
various  authorities  upon  this  clause,  and  I 
am  satisfied  that  it  is  impracticable  to  lay 
down  a  general  rule  which  will  serve  as  an 
accurate  guide  for  future  cases.  It  is  safer 
for  courts  to  pass  upon  the  question  as  each 
case  is  presented."  In  Pomeroy  on  Code 
Pleading,  S§  357-370,  the  author  appears  to 
have  made  a  more  earnest,  and  perhaps  a 
more  successful,  effort  than  had  been  there- 
tofore, or  has  since  been,  made  to  lay  down 
some  definite  rule;  freely  confessing,  how- 
ever, the  difficulty  in  the  way  by  reason  of 
the  dearth  of  satisfactory  authority,  and 
deploring  the  judicial  habit  of  unwillingness 
to  attempt  the  discussion  and  settlement 
of  definitions,  principles,  and  doctrines  con- 
nected with  the  reformed  procedure  in  a  gen- 
eral and  comprehensive  form,  which  has  re- 
sulted in  leaving  such  difficulty  so  long  un- 
solved. 

We  shall  not  attempt  to  do  what  all  the 
text  writers  and  jurists  have  avoided  doing 
since  1852,  when  the  term  "causes  of  action 
arising  out  of  the  same  transaction,  or 
transactions  connected  with  the  same  cause 
of  action,"  was  coined  and  made  a  part  of 
Code  systems  of  jurisprudence.  This  is  an 
occasion,  in  the  judgment  of  the  writer, 
when  that  valuable  service  to  the  bench  and 
bar  might  be  legitimately  performed.  If  it 
now  was,  or  at  any  time  in  the  future  shall 
be,  determined  to  remove,  so  far  as  possible, 
uncertainty  respecting  the  matter,  the  writ- 
er would  not  hesitate  to  take  up  the  work 
of  speaking  for  the  court  to  that  end,  though 
the  difficulty  to  be  overcome,  in  view  of  the 
general  attitude  on  the  subject,  as  before 
indicated,  it  is  believed  is  fully  appreciated. 
So  far  as  opportunities  are  afforded  there- 
for, the  law  should  be  made  as  plain  as 
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judicial  labor  can  reasonably  make  it.  Es- 
pecially in  matters  of  practice  it  is  better 
that  uncertainties  in  ambiguous  legislation 
should  be  removed  by  definite  judicial  deter- 
minations in  the  form  or  effect  of  plain 
rules,  even  if  the  precise  thought  of  the 
statute  makers  is  not  thereby  made  effect- 
ive, than  that  trial  courts  and  the  profession 
should  be  left  to  be  guided  by  mere  prece- 
dents of  the  application  of  the  statute  to 
particular  circumstances. 

Some  general  observations  as  to  the  mean- 
ing of  the  word  "transaction"  in  the  statute 
under  consideration  will  suffice  for  this  case. 
Prof.  Pomeroy  initiated  his  treatment  of 
the  subject,  at  §  357,  with  the  statement 
"the  words  of  the  statute  are  broad,  com- 
prehensive, vague,  and  uncertain;"  -but  be- 
lieving, as  he  said,  that  to  leave  the  matter 
where  Justice  Comstock  did  in  New  York 
&  N.  H.  R.  do.  v.  Schuyler,  17  N.  Y.  592, 
though  the  easiest  way  for  the  courts,  so 
far  fails  to  render  efficient  what  the  legisla- 
ture intended,  was  unjust  to  suitors  and  the 
profession,  he  proceeded  to  lend  the  aid  of 
his  learning  in  the  matter.  His  reason  is 
logical,  and  his  conclusions  have  met  with 
much  favor,  though  they  have  not,  so  far 
as  we  are  aware  of,  been  adopted  as  judicial 
rules.  We  approve  thereof,  generally  speak- 
ing, and  what  we  say  is  in  harmony  there- 
with. The  statute  plainly  suggests  that  out 
of  one  circumstance  in  its  entirety  involving 
two  or  more  persons,  denominated  a  trans- 
action, there  may  result  two  or  more  reme- 
diable primary  rights.  It  follows  neces- 
sarily that  the  legislative  idea  is  that  in 
such  primary  or  major  circumstance  the  mi* 
nor  circumstances,  the  several  rights,  meet. 
At  the  point  of  union  we  have  the  transac- 
tion of  the  statute.  However  numerous 
may  be  the  minor  transactions,  each  consti- 
tuting an  enforceable  primary  right  by  the 
proper  remedy,  so  long  as  they  all  reach 
back  to  the  point  of  union  as  the  parent 
cause  thereof, — the  connection  between  such 
point  of  unity  and  the  various  results  en- 
forceable as  separate  grounds  for  complaint 
being  sufficiently  close  that  the  former  can 
clearly  be  seen  to  be  the  proximate  cause,  so 
to  speak,  of  the  latter, — they  all  grow  or 
arise  out  of  one  transaction,  within  the 
meaning  of  the  statute,  and  may  be  vindicat- 
ed together,  each  by  its  proper  remedy,  sub- 
ject to  the  proviso  at  the  close  of  8  2647. 

A  good  illustration  of  the  foregoing  is 
found  in  the  recent  decision  of  this  court  in 
Gutzman  v.  Clancy,  114  Wis.  580,  58  L.  R. 
A.  744,  00  N.  W.  1081.  There  it  was  held 
that,  in  case  of  a  mutual  assault,  the  reme- 
dial rights  of  each  of  the  combatants  against 
the  other  arise  out  of  a  single  transaction, 
within  the  meaning  of  the  statute,  and  can 
be  vindicated  in  the  same  suit,  the  defendant 
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connterclaiming  against  the  plaintiff's  cause 
of  action.  Among  the  earlier  cases  is 
Adams  v.  Bissell,  28  Barb.  382.  Prof.  Pome- 
roy  dignifies  it  by  quoting  the  opinion  of 
Justice  Sutherland  in  full.  The  defendants, 
as  common  carriers,  contracted  to  transport 
to  the  city  of  New  York  and  deliver  to  plain- 
tiffs, as  consignees,  a  quantity  of  wheat. 
The  latter,  as  owners  of  the  bill  of  lading, 
made  advances  on  the  grain.  When  the  de- 
livery was  made  there  was  a  shortage  of  340 
bushels.  Not  knowing  thereof  before  paying 
the  freight,  the  consignees  overpaid  in  that 
regard  to  the  amount  of  $170.  They  sued 
the  carrier,  joining  in  the  complaint  a  cause 
of  action  for  converting  the  340  bushels  of 
wheat,  and  a  cause  of  action  to  recover  the 
$170  overpaid.  The  court  held  that  the 
joinder  was  proper  because  the  contract  for 
the  transportation  was  the  transaction  out 
of  which  the  two  rights  of  action  arose. 
The  discussion  by  the  learned  justice,  who 
wrote  the  opinion,  of  the  clause  "transactions 
connected  with  the  same  subject  of  action," 
wherein  he  referred  to  it  as  mere  surplusage, 
seems  rightly  characterized  by  Prof.  Pome- 
roy  as  unsound.  Jones  v.  The  Cortes,  17 
Cal.  487,  79  Am.  Dec.  142,  is  another  illus- 
trative case  commonly  referred  to  by  text 
writers.  Plaintiff,  through  the  fault  of  the 
owners  of  the  steamship  Cortes,  was  induced 
to  purchase  a  ticket  for  passage  for  San 
Juan,  supposing  that  the  ship  would  land  at 
that  place,  but  it  did  not,  and  she  was  car- 
ried to  Panama,  whereby  she  was  subjected 
to  pecuniary  loss  and  to  personal  discomfort 
and  injuries.  It  was  held  tbat  all  remedial 
rights  arising  in  plaintiff's  favor  grew  out 
of  the  transaction  whereby  she  was  induced 
to  purchase  a  ticket  for  passage  on  the  ship, 
and  that  the  various  causes  of  action  were 
joinable.  Any  number  of  other  illustrations 
might  be  given.  No  considerable  aid  can  be 
obtained  by  further  citation  of  precedents. 
It  is  the  common  opinion  of  writers  that  an 
extended  discussion  of  them  rather  tends  to 
confuse  than  enlighten.  It  is  believed  that 
the  difficulty  referred  to  so  many  times  in 
the  books  of  understanding  the  real  thought 
intended  to  be  expressed  by  the  Code  makers 
lies  largely  in  the  indisposition  of  judges  to 
take  kindly  to  the  Code  system  of  pleading, 
rather  than  to  any  real  ambiguity  in  the 
words  used.  A  cause  of  action  consists  of 
those  facts  as  to  two  or  more  persons  en- 
titling at  least  some  one  of  them  to  a  judi- 
cial remedy  of  some  sort  against  the  other, 
or  others,  for  the  redress  or  pevention  of  a 
wrong.  It  is  essential  to  the  existence  of 
such  facts  that  there  should  be  a  right  to 
be  violated  and  a  violation  thereof.  Since 
those  two  elements  constitute  a  cause  of 
action,  and  to  satisfy  the  statute  they  must 
arise  out  of  one  or  more  circumstances  called 
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a  transaction,  the  latter  is  to  be  viewed  as 
something  distinct  from  the  cause  of  action 
itself,  else  the  latter  could  not  arise  out  of 
the  former.  The  occurrence  of  the  transac- 
tion and  of  the  facts  constituting  the  cause 
of  action  may  be  simultaneous  or  not.  A 
enters  into  a  contract  with  B.  Out  of  that 
circumstance  grows  the  right  of  each  against 
the  other  to  the  performance  of  the  contract. 
That  right  is  the  first  essential  or  step  to  the 
creation  of  a  cause  of  action.  It  necessarily 
must  precede  the  existence  of  such  cause. 
Subsequently  that  right  is  violated.  In  that 
we  have  the  final  essential  or  step  to  the 
creation  of  the  cause  of  action.  There  may 
be  several  such  rights  and  several  such  vio- 
lations, hence,  necessarily,  several  such  caus- 
es of  action,  produced  each  by  minor  cir- 
cumstances, each  set  thereof  reaching  back 
to  the  major  transaction  in  which  they 
unite,  and  from  which  they  arise  in  the  reg- 
ular course  of  events.  Going  back  from  one 
completed  cause  of  action  to  the  point  of 
unity,  and  thence  to  another  such  cause,  we 
discover  the  proximate  relation  between 
them.  The  cause  or  circumstance  upon 
which  all  depend  is  the  transaction  of  the 
statute.  All  the  causes  of  action,  within 
the  meaning  of  the  statute,  arise  out  of  that, 
i  The  major  transaction  may  occur  long  prior 
to  the  violation  of  the  right  constituting  the 
last  step  completing  any  one  of  the  various 
causes  of  action.  It  is  easily  comprehended 
that  in  one  circumstance  in  its  entirety 
there  may  exist  two  or  more  rights,  and 
that  there  may  be  distinct  invasions  thereof, 
each  invasion  of  itself  costituting  a  separate 
wrong  redressible  by  the  remedy  appropri- 
ate thereto. 

Giving  to  the  words  of  the  statute  their 
plain,  ordinary  meaning  in  view  of  the  sit- 
uation with  which  the  builders  of  the  new 
system  had  to  deal,  the  meaning  thereof  does 
not  seem  to  be  very  obscure.  If  it  were  not 
for  its  having  been  repeatedly  characterized 
as  ambiguous  in  a  high  degree  we  should 
feel  warranted  in  saying  that  its  meaning  is 
plain.  Any  event  in  which  two  or  more 
persons  are  actors,  involving  a  right  which 
may  presently,  or  by  what  may  proximately 
occur  in  respect  thereto,  be  violated,  creating 
a  redressible  wrong,  is  a  transaction  within 
the  meaning  of  the  statute.  All  such 
wrongs,  which  in  the  regular  course  of 
events,  through  the  rights  violated,  have 
such  proximate  relation  to  that  transaction 
that  it  can  be  legitimately  said  they  arise 
out  of  it,  are  redressible  in  one  action  re- 
gardless of  the  form  of  the  remedy  required 
as  to  each,  subject  to  the  proviso  of  the 
statute  before  referred  to.  The  foregoing 
analysis  of  the  statute  goes  far  enough  for 
the  purposes  of  this  case.  We  do  not  need 
to  consider  the  meaning  of  the  term  "trans- 
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actions  connected  with  the  same  subject  of 
action,"  though  in  passing  we  may  say  again 
that  it  is  not  mere  surplusage,  as  suggested 
in  Adams  v.  Biasell,  28  Barb.  382.  It  covers 
a  different  situation  than  that  referred  to 
by  the  term  "causes  arising  out  of  the  same 
transaction."  Manifestly,  there  may  be  such 
cause  and  others  arising  out  of  transactions 
connected  with  the  subject  thereof,  yet  the 
latter  not  arise  out  of  the  transaction  first 
spoken  of,  nor  out  of  such  subject.  Doubt- 
less, as  has  been  said  by  text  writers  and 
judges,  the  second  clause  of  the  statute  ap- 
plies more  generally,  if  not  exclusively,  to 
equitable  suits. 

In  view  of  the  foregoing,  unless  we  can 
discover  in  the  complaint  the  existence  of 
some  primary  transaction  creating  directly 
or  proximately  the  several  distinct  rights 
alleged  to  have  been  violated,  the  demurrer 
for  misjoinder  should  have  been  sustained. 

At  the  outset  it  is  alleged  that  February 
8,  1901,  "plaintiffs  John  W.  Emerson  and 
David  W.  Emerson  entered  into  an  agree- 
ment in  writing  with  Thomas  E.  Nash  and 
Guy  Nash,"  in  which  the  former  obligated 
themselves  in  several  distinct  particulars  to 
the  latter,  who,  in  consideration  therefor,  ob- 
ligated themselves  as  to  each  such  particular 
to  the  former.  Manifestly,  the  mutual  obli- 
gations as  to  each  such  matter  created  cor- 
responding rights  to  performance,  and  fail- 
ure by  either  party,  upon  that  being  due  to 
the  other,  constituted  a  remedial  wrong  and 
a  cause  of  action  arising  out  of  the  transac- 
tion creating  the  right  itself,  to  wit,  the  con- 
tract of  February  8,  1901.  Each  such  right 
formed  a  step  toward  a  possible  cause  of 
action,  which  required  only  an  invasion  of 
it  to  complete  the  same. 

It  is  further  alleged  that  September  26, 
1901,  for  the  purpose,  among  other  things, 
of  enlarging  the  scope  and  amending  the 
terms  of  said  original  contract,  "plaintiffs 
John  W.  Emerson  and  David  W.  Emerson, 
on  the  one  side,  and  the  defendants  Thomas 
E.  Nash,  Guy  Nash,  James  B.  Nash,  and 
William  F.  Vilas,  on  the  other  side,  made 
and  entered  into  certain  written  articles  of 
agreement  under  their  hands  and  seals,  here- 
inafter designated  as  'articles  of  agreement,' 
and  that,  except  as  amended  and  modified 
by  said  articles  of  agreement,  the  said  orig- 
inal con ti  act  remained  in  full  force  and  ef- 
fect, and  that  thereafter,  the  said  original 
contract  and  articles  of  agreement  consti- 
tuted and  were  treated  by  the  plaintiffs  and 
defendants  as  one  contract."  There  seems 
to  be  a  pretty  plain  statement  that  the 
second'  agreement  was  but  a  mere  modifica- 
tion and  enlargement  of  the  first,  whereby 
all  of  the  parties  became  mutually  obligated 
as  to  all  particulars  of  the  entire  agreement. 
Excluding  from  consideration  the  concluding 
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words  of  that  part  of  the  paragraph  com- 
mencing with  "and  that  except  as  amend- 
ed," etc.,  still  we  have  a  fairly  plain  state- 
ment that  the  first  contract  was  merely  ex- 
tended and  changed  by  the  second  transac- 
tion, leaving  but  one  entire  agreement  in 
which  plaintiffs  stood  for  all  the  obligations 
on  one  side  and  defendants  jointly  stood 
for  all  those  on  the  other.  Note  the  sig- 
nificance of  the  expression  in  that  regard, 
"John  W.  Emerson  and  David  W.  Emerson, 
on  the  one  side,  and  the  defendants  Thomas 
E.  Nash,  Guy  Nash,  James  B.  Nash;  and 
William  F.  Vilas,  on  the  other  side,  made 
and  entered  into,"  etc.  It  needed  no  addi- 
tional language  to  show  that  those  parts  of 
the  first  agreement  not  inconsistent  with 
the  supplement  thereto  were  preserved  as 
parts  of  one  agreement,  which  included  the 
amendatory  part  of  the  contract  of  Septem- 
ber 26,  1901.  The  language  to  the  effect 
that  the  first  transaction  and  the  second  con- 
stituted one  contract,  and  were  by  all  parties 
so  treated  ever  after  the  occurrence  of  the 
latter,  really  does  not  add  anything  to  what 
preceded  it,  other  than  an  indication  of  what 
the  pleader  intended  theretofore  to  state. 
Perhaps  in  that  regard  it  strengthens  such 
language.  However,  it  seems  without  any 
such  reinforcement,  by  reasonable  inference 
at  least,  the  language  of  the  pleader  shows 
he  intended  to,  and  did,  state  that  by  the 
occurrence  of  September  26th,  that  of  Feb- 
ruary 8,  1901,  was  amended  and  broadened 
so  that  the  plaintiffs  obligated  themselves 
as  parties  on  one  side  of  the  amended  agree- 
ment, and  all  of  the  defendants  obligated 
themselves  as  parties  on  the  other,  as  to  all 
matters  involved.  The  language  used  is  too 
comprehensive,  as  it  seems,  to  permit  us  to 
hold  that  it  neither  states  expressly  nor  by 
reasonable  inference  that  the  two  transac- 
tions were  merged  into  one,  with  mutual 
obligations  as  to  all  particulars  affecting  all 
the  parties,  unless  there  is  something  later 
in  the  pleading  so  inconsistent  therewith  as 
to  change  that  appearance. 

The  result  up  to  this  point  indicates  that 
all  rights  created  in  plaintiffs'  favor  by  the 
entire  contract — the  amended  agreement  of 
September  26,  1901,  embracing  all  the  mat- 
ters material  to  this  case  included  in  the 
transaction  of  February  8,  1901 — relate  to 
one  transaction,  and  the  violations  of  such 
rights,  alleged,  created  separate  causes  of 
action  legitimately  arising  therefrom,  within 
the  meaning  of  the  statute. 

The  point  is  made  that  the  option  men- 
tioned in  the  first  clause  of  the  complaint 
was  accepted  by  Thomas  E.  Nash  and  Guy 
Nash  prior  to  the  occurrence  of  September 
26,  1901,  and  that  thereby  that  part  of  the 
original  contract  became  a  completed,  in- 
dependent agreement,  creating  a  new  pri- 
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mary  right;  itself  a  subject  of  a  cause  of 
action  contingent  upon  a  violation  thereof, 
and  which  could  not  arise  out  of  the  trans- 
action of  later  date,  to  wit,  that  of  Sep- 
tember 26, 1001.  In  this  it  seems  that  coun- 
sel make  the  mistake  of  supposing  that  the 
vindication  of  the  right  under  the  completed 
feature  of  the  original  contract  is  not  en- 
forceable in  company  with  others  created  by 
such  contract,  because  it  is  primary  in  the 
sense  that  it,  with  a  violation  thereof,  con- 
stitutes a  complete  cause  of  action.  That 
use. of  such  term  should  not  be  mistaken 
for  the  use  when  applied  to  the  dominant 
right  in  a  bill  in  equity,  which  may  draw  a 
multitude  of  other  matters,  each  sufficient 
to  form  a  cause  of  action,  so  closely  to  it 
that  the  whole  is  said  to  constitute  a  single 
cause  of  action.  Zino  Carbonate  Co.  v.  First 
Nat.  Bank,  103  Wis.  130,  74  Am.  St.  Rep. 
845,  70  N.  W.  220;  South  Bend  Chilled  Plow 
Co.  v.  George  C.  Cribb  Co.  105  Wis.  443,  81 
N.  W.  675;  Qager  v.  Marsden,  101  Wis.  508, 
77  N.  W.  022.  It  is  no  objection  to  the 
joinder  of  causes  of  action  that  they  concern 
separate  primary  rights, — none  whatever. 
If  that  were  not  so  there  could  be  no  such 
thing  as  the  joining  of  several  causes  of  ac- 
tion in  one  suit,  since  each  such  cause  must 
necessarily  involve  in  a  sense  a  single  such 
right.  If  all  such  causes  arise  out  of  the 
same  transaction,  or  transactions  connected 
with  the  same  subject  of  action,  that  is  suffi- 
cient. 

While  it  is  true  it  is  alleged  that  Thomas 
E.  Nash  and  Guy  Nash,  prior  to  September 
26,  1001,  bound  themselves  absolutely  to 
plaintiffs  to  purchase  and  pay  for  part  of 
the  land  mentioned  in  the  original  contract, 
the  subcontract  grew  out  of  the  original 
transaction,  and  was  jexecutory  at  the  time 
of  the  occurrence  of  September  26,  1001.  It 
created  a  primary  right  in  the  sense  that  it 
made  what  was  theretofore  optional  on  one 
side  absolute,  so  that  the  invasion  of  it  con- 
stituted a  cause  of  action,  but  not  in  the 
sense  that  it  was  so  disconnected  with  the 
parent  contract  that  a  cause  of  action  to 
enforce  it  could  not  be  reasonably  said  to 
arise  out  of  the  latter  as  embodied  in  the 
transaction  of  September  26,  1001.  It  is 
considered  that  since,  before  the  subcontract 
was  violated,  it  became  subsidiary  to  the 
amended  contract,  which  contained  mutual 
obligations  binding  on  all  parties  on  one  side 
to  all  the  parties  on  the  other  as  to  the 
whole  matter,  the  completed  cause  of  action 
to  vindicate  it  arose  out  of  the  relations 
existing  between  all  the  parties  under  such 
amended  contract. 

It  may  be  that  one  might  reasonably  con- 
strue the  pleading  so  as  to  render  the  so- 
called  completed  contract  so  disconnected 
with  the  transaction  of  September  26th  that 
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the  cause  of  action  to  enforce  it  could  not 
well  be  said  to  arise  out  of  the  latter  trans- 
action.   True,  the  allegation  that  "Thomas 

E.  Nash  and  Guy  Nash  duly  sold,  trans- 
ferred, and  assigned  to  James  B.  Nash  and 
William  F.  Vilas  an  undivided  one-half  in- 
terest in  said  completed  contract  of  pur- 
chase, so  that  the  same  then  subsisted  be- 
tween the  plaintiffs  John  W.  Emerson  and 
David  W.  Emerson  on  the  one  side  and  the 
defendants  Thomas  E.  Nash,  Guy  Nash, 
James  B.  Nash,  and  William  F.  Vilas  on  the 
other  side,"  might  be  true  in  the  sense  that 
the  executory  vendees  thereby  became  jointly 
entitled  to  enforce  the  contract  against  the 
executory  vendors,  upon  putting  the  latter  in 
default,  and  such  vendors  be  not  entitled  to 
enforce  the  contract  against  such  vendees. 
If  there  were  a  mere  assignment  of  a  one- 
half  interest  in  the  completed  contract,  no 
mutual  obligations  were  created  in  respect 
to  the  matter  as  to  all  the  parties.  But  it 
was  perfectly  competent  for  the  assignors 
and  assignees  to  make  their  transaction  In 
such  form  as  to  put  the  latter  in  the  same 
position  as  to  the  executory  vendors  as  the 
assignors.  That  was  the  most  natural  thing 
to  do  under  the  circumstances.  It  is  con- 
sidered that  the  allegation  of  the  complaint 
in  regard  to  the  assignment,  in  connection 
with  what  immediately  follows  as  to  the 
change  in  the  original  contract,  fairly  states 
that  as  what  the  parties  did  do.  It  is 
significant  that  the  assignment  and  the  en- 
largement of  the  general  contract  occurred 
at  the  same  time,  apparently  as  parts  of 
one  transaction,  and  that  the  allegation  as 
to  the  nature  of  the  former  is  in  harmony 
with  that  as  to  how  the  parties  dealt  in 
respect  to  the  latter.  It  is  alleged  that 
plaintiffs  as  one  party  contracted  with  all 
the  defendants  as  the  other  party,  suggest- 
ing the  creation  of  mutual  obligations  affect- 
ing all.  It  should  be  further  noted  that  the 
allegation  as  to  the  assignment  does  not 
state  that  Thomas  E.  Nash  and  Guy  Nash 
assigned  an  undivided  one-half  interest  in 
the  contract  to  James  B.  Nash  and  William 

F.  Vilas,  and  that  all  thereby  became  con- 
tractors on  one  side  with  the  plaintiffs  on 
the  other,  but  the  statement  is  that  the  as- 
signment was  made  "so  that  the  same  sub- 
sisted between  the  plaintiffs,"  or,  in  other 
words,  became  a  contract  between  the  plain- 
tiffs "on  one  side"  and  all  the  defendants 
"on  the  other  side."  It  was  competent  to 
thus  plead  the  facts  according  to  their  le- 
gal effect,  and  we  must  incline  to  the  view 
that  they  were  so  pleaded,  since  that  is  rea- 
sonable, rather  than  adopt  another  view 
which  is  unfavorable  to  the  pleader.  The 
view  we  take  of  the  allegations  as  to  the 
transaction  of  September  26,  1001,  puts  mil 
the  defendants  in  the  same  relation  to  the 
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plaintiffs,  and  renders  the  invasion  of  every 
distinct,  separable  right  created  thereby  the 
final  step  in  a  cause  of  action  arising  proxi- 
mately, at  least,  out  of  one  transaction  com- 
menced February  8,  1901,  and  completed 
September  26,  1901. 

What  has  been  said  leads  logically  to  a 
disproval  of  the  contention  that  the  causes 
of  action,  so  called,  stated  in  paragraphs 
42  to  47,  inclusive,  of  the  complaint,  each 
being  for  compensation  for  services  per- 
formed under  the  terms  of  the  contract  as 
made  February  8,  1901,  embraced,  as  we 
have  seen,  in  that  of  September  26,  1901, 
cannot  be  joined  with  the  same  cause  of  ac- 
tion already  discussed.  All  arise  in  the 
statutory  sense  out  of  one  transaction.  In 
discussing  this  branch  of  the  case  the 
learned  counsel  for  appellants  appear  to  con- 
fuse the  term  "primary  right"  with  the  term 
"transaction."  They  say:  "It  is  respect- 
fully submitted  that  there  is  no  sort  of 
chance  to  contend  that  the  first  cause  of  ac- 
tion arises  from  the  same  primary  right 
which  is  asserted  as  a  basis  for  the  other 
six."  If  what  one  would  ordinarily  under- 
stand by  that  is  what  counsel  mean, 
they  are  in  error.  Causes  of  action  are  not 
joinable  because  they  arise  out  of  the  same 
primary  right,  but  because  they  arise  out  of 
the  same  transaction. 

What  has  been  said  renders  it  unnecessary 
to  discuss  the  question  of  whether  all  of  the 
causes  of  action  affect  all  the  parties  to  the 
action.  The  affirmative  of  that  proposition 
is  the  logical  effect  of  what  has  already  been 
said. 

It  is  contended  that  the  second  cause  of  ac- 
tion, so  called,  the  one  stated  in  subdivision 
42  of  the  complaint,  is  not  sustainable  be- 
cause it  is  nowhere  alleged  that  all  the  de- 
fendants became  parties  to  the  agreement  to 
pay  commissions  upon  the  purchase  price 
of  the  lands  therein  mentioned.  From  the 
conclusion  we  have  reached  that  the  orig- 
inal contract  to  pay  plaintiffs  commissions 
became  incorporated  into  the  agreement  of 
September  26,  1901,  with  mutual  obligations 
as  to  all  the  matters  referred  to  in  the  be- 
ginning, and  thereafter  as  well,  it  follows 
that  we  must  regard  the  facts,  which  appel- 
lants' counsel  insist  are  not  pleaded,  as  fair- 
ly stated. 

What  has  been  said  sufficiently  disposes  of 
the  objection  to  the  causes  of  action,  so 
called,  stated  in  paragraphs  44  and  45. 

We  are  unable  to  appreciate  the  criticism 
of  the  cause  of  action,  so  called,  stated  in 
paragraph  43  of  the  complaint.  It  is  said 
that  "aiding  plaintiffs  in  obtaining  title  to 
lands  owned  by  Ashland  county,  was  not 
within  the  scope  of  the  first  contract." 
That  suggestion  so  far  as  it  is  based  on  the 
circumstance  that  such  contract  was  origi- 
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nally  with  but  two  of  the  defendants  has 
been  sufficiently  met.  It  is  said  that  coun- 
ty lands  were  open  to  any  purchaser;  that 
an  option  to  purchase  such  lands  with  the 
privilege  of  examination,  such  as  respond- 
ents agreed  to  obtain,  was  not  procured,  and 
would  not  have  been  legal  had  it  been  se- 
cured, and  that  it  is  not  alleged  that  any 
such  was  obtained.  The  lands  mentioned 
were  such  as  the  county  had  acquired  title  to 
with  the  right  to  sell  the  same  for  cash  in 
the  discretion  of  its  governing  board.  It 
had  the  power  to  proceed  in  that  regard  ac- 
cording to  the  ordinary  method  of  doing 
such  business.  It  is  alleged,  in  effect,  that 
respondents  performed  services  for  defend- 
ants, under  the  contract  relating  to  such 
matters,  in  procuring  for  appellants  the  op- 
portunity to  purchase  lands  from  Ashland 
county,  which  were  within  the  territory 
mentioned  in  such  contract.  That  was  as 
well  within  the  terms  of  such  contract  as 
services  rendered  to  a  like  end  regarding 
lands  owned  by  any  other  party.  It  is  fur- 
ther alleged  that  respondents,  pursuant  to 
the  terms  of  the  contract,  arranged  for  the 
purchase  of  the  land,  if  the  defendants 
should  so  elect,  and  the  latter,  pursuant  to 
such  arrangement,  and  not  otherwise,  elect- 
ed to  and  did  purchase  the  land.  If  plain- 
tiffs so  arranged,  they  obtained  an  option 
within  the  meaning  of  the  contract,  and,  if 
subsequently  appellants  elected  to  and  did 
purchase  the  hind,  they  obtained  the  same 
pursuant  to  the  option.  The  contract  did 
not  require  an  option  to  be  obtained  in  any 
particular  form,  nor  to  run  any  specific  pe- 
riod of  time.  True,  according  to  the  terms 
of  the  contract  commissions  were  agreed  to 
be  paid  to  respondents  only  on  the  pur- 
chase price  of  lands  optioned  in  their  own 
names  in  appellants'  interest,  which  the  lat- 
ter, after  a  proper  inspection,  elected  to  pur- 
chase; and  the  agreement  necessarily  con- 
templated that  the  options  would  provide  for 
time  for  such  inspection.  But  if  in  any 
case  an  option  was  obtained  in  a  good-faith 
execution  of  the  contract,  and  appellants 
elected  to  take  under  it,  they  could  not 
successfully  resist  the  demand  for  the  com- 
mission because  time  for  a  proper  exami- 
nation of  the  property  was  not  afforded 
them. 

It  is  contended  that  the  cause  of  action, 
so  called,  stated  in  subdivision  47  of  the 
complaint,  cannot  be  said  to  arise  out  of 
the  same  transaction  as  the  others,  because 
the  contract  did  not  call  for  any  such  serv- 
ices as  are  there  spoken  of.  We  take  it 
that  counsel  so  contend  because,  whereas 
under  the  contract  commissions  were  agreed 
to  be  paid  plaintiffs  upon  the  purchase  price 
of  lands  taken  under  options  obtained  by 
them  in  their  own  names  for  the  use  of  the 
22 
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defendants,  it  is  not  alleged  that  the  lands 
in  question  were  so  optioned.  The  idea 
seems  to  be  that,  though  respondents  pro- 
ceeded in  good  faith  under  the  contract  to 
obtain  options  for  appellants,  and  expended 
considerable  sums  of  money  in  that  regard, 
and  devoted  considerable  time  thereto,  and 
to  put  appellants  in  possession  of  the  neces- 
sary information  to  enable  them  to  decide 
whether  to  purchase  the  land  or  not,  no 
commission  was  earned,  because  the  pur- 
chase was  made  without  a  preliminary, 
binding  option  as  contemplated.  We  cannot 
agree  with  that.  If,  as  alleged,  respondents 
negotiated  with  the  owners  of  the  land  for 
the  purpose  of  obtaining  an  option  to  enable 
appellants  to  purchase  the  same,  and,  as  a 
result  of  their  time  and  money  devoted  to 
the  performance  of  their  obligations,  appel- 
lants accepted  the  land,  they  became  liable 
for  the  commission  stipulated  for  in  the  con- 
tract, regardless  of  whether  there  was  a 
formal  option  and  an  election  to  take  under 
it  or  not.  The  bringing  of  the  parties  to- 
gether, obtaining  for  appellants  the  oppor- 
tunity to  make  the  purchase,  aiding  them 
to  that  end  till  they  were  satisfied  to  take 
the  land,  and  their  doing  so,  substantially 
satisfied  every  requirement  of  the  contract 
not  waived  by  appellants. 

There  is  nothing  further  that  need  be  said. 
The  general  result  is  that  all  of  the  so-called 
causes  of  action,  including  the  one  for  a  ven- 
dor's lien,  affect  all  of  the  defendants,  and 
arise  out  of  one  transaction  embodying  the 
agreement  of  February  8th,  and  the  addition 
thereto  and  change  thereof  of  September  26, 
1901,  and  hence  are  joinable. 

The  complaint  is  by  no  means  a  model  of 
conciseness  and  clearness.  There  are  am- 
biguities which  might  well  challenge  the  at- 
tention of  the  careful  practitioner.  If  it 
were  proper  to  measure  the  allegations  of 
the  pleading  with  a  critical  eye,  only  seeing 
those  facts  alleged  which  are  clearly  and 
expressly  stated,  it  probably  could  not  be 
sustained.  It  may  be,  and  possibly  is,  open 
to  objection  for  indefiniteness  and  uncertain- 
ty at  several  points,  but  that  is  not  the  ques- 
tion here.  Viewing  it  in  the  light  of  the 
liberal  rules  that  must  be  applied  thereto,  it 
seems  that  the  facts  essential  to  sustain  it 
are  alleged  expressly  or  by  reasonable  infer- 
ence. Other  inferences  could  probably  be 
drawn  from  the  pleading  which  would  de- 
feat it,  but  the  favorable  inference  should 
prevail.  Many  of  the  facts  necessary  to  sus- 
tain the  pleading,  which  we  hold  are  stated 
by  reasonable  inference,  may  not  exist  at  all. 
For  the  purpose  of  sustaining  it  we  must  as- 
sume, under  the  circumstances,  that  they  do 
exist. 

The  orders  appealed  from  are  affirmed. 
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Thomas  O'XIEL,  Appt., 
v. 
Heinrich  HELMKE  et  al. 
and 
WILLIAM  B.  H.  KERK  COMPANY,  Im- 
pleaded,   etc.,    Rtspt. 
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Neither  u  legral  transfer  of,  nor  a.  lien 
upon,  the  proceeds  of  milk  to  be  de- 
livered by  a  producer  to  a  ebeeiie 
manufacturer,  1>  effected  by  an  order 
directing  the  latter  to  deliver  to  a  thfrd 
person  the  proceeds  of  all  milk  which  the 
producer  shall  deliver  at  the  factory  In  the 
future,  where  no  contract  exists  requiring 
the  delivery  of  any  milk. 

(February  21,  1905.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Washington 
County  in  favor  of  the  intervening  defend- 
ant in  a  garnishment  proceeding  to  reach 
funds  alleged  to  belong  to  defendant 
Helmke,  and  apply  them  in  satisfaction  of 
his  debt.    Reversed. 

Statement  by  Siebeoker,  J. : 

The  plaintiff  brought  this  action  on  a 
note  given  by  the  principal  defendant,  Hen- 
ry Helmke,  and  recovered  judgment  there- 
on, and  instituted  this  garnishment  action 
to  aid  in  the  collection  of  the  amount  due 
on  such  judgment  on  the  2d  day  of  Jan- 
uary, 1902.  The  garnishee  defendant, 
Michael  Murphy,  answered,  alleging  that 
at  the  time  he  was  served  with  the  sum- 
mons herein  there  was  a  balance  due  from 
him  on  account  of  milk  delivered  by  defend- 
ant at  his  cheese  factory  between  March  22, 
1901,  and  January  2,  1902,  in  the  sum  of 
$168.15;  that  the  Wm.  B.  H.  Kerr  Com- 
pany, a  corporation,  claimed  this  balance 
under  a  writing  executed  by  Helmke  in 
its  favor,  and  directed  to  the  garnishee, 
Murphy,  and  received  and  accepted  by  him 
at  about  the  time  it  is  dated.  The  writing 
is  as  follows: 

North  Lake,  Wis.,  March  29,  1901. 

For  the  purpose  of  obtaining  credit  from 

the  Wm.   B.  H.   Kerr  Company,  I   hereby 

authorize  you  to  pay  said  Wm.  B.  H.  Kerr 


Note. — As  to  effect  of  provision  In  lease  for 
lien  on  all  personal  property  afterwards  ac- 
quired, see,  In  this  series,  New  Lincoln  Hotel 
Co.  v.  Shears,  43  L.  R.  A.  5S8,  aud  Brown  v. 
Neilson.  54  L.  R.  A.  328. 

As  to  validity  of  assignment  of  future  earn- 
ings, see  note  to  Sandwich  Mfg.  Co.  v.  Robin- 
son, 14  L.  R.  A.  126,  and  the  later  cases  in  this 
I  series  of  Do! an   v.    Hughes,   40   L.   R.  A.   735, 
1  and  Mallln  v.  Wenham,  6.~»  L.  U.  A.  602. 
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all  my  part  of  the  milk  delivered  to  your 
factory.  Heinrich  Helmke. 

To  Mike  Murphy. 

It  appeared  that  the  writing  was  exe- 
cuted for  the  purpose  of  obtaining  credit  for 
goods  and  merchandise  to  be  purchased 
from  the  Kerr  company,  and  that  the  defend- 
ant Helmke  purchased  goods  from  the  com- 
pany between  the  date  of  the  order  and 
the  service  of  the  summons  aggregating 
in  amount  a  sum  largely  in  excess  of  the 
total  amount  due  for  all  the  milk  he  de- 
livered to  Murphy  during  that  time.  At 
different  times  between  August  1,  1901, 
and  January  2,  1902,  Murphy,  out  of  what 
was  due  Helmke  for  milk  delivered  at  the 
factory,  had  paid  the  Kerr  company  a  total 
of  $135.  The  court  found  that  these  pay- 
ments were  made  under  the  arrangement 
between  Helmke,  the  Kerr  company,  and 
Murphy.  It  appeared  that  no  contract  ex- 
isted between  Helmke  and  Murphy  whereby 
Helmke  agreed  to  deliver  his  milk  to  Mur- 
phy for  any  future  period,  nor  did  it  appear 
that  Murphy  was  obligated  to  receive  his 
milk  for  any  period  after  March  29,  1901. 
Upon  the  application  of  the  defendant  Mur- 
phy, the  sum  of  $168.15  was  paid  into  court. 
The  Kerr  company  was  made  a  party  de- 
fendant to  the  action,  who  interpleaded, 
claiming  the  amount  paid  into  court  under 
the  order  of  March  29th,  and  the  garnishee 
action  and  all  further  proceedings  as  to 
him  were  discontinued  and  dismissed.  The 
court  awarded  judgment  in  favor  of  the  im- 
pleaded defendant,  the  Kerr  company; 
holding  that  the  order  was  an  effective 
agreement  to  transfer  or  ereated  a  lien  on 
all  of  Helmke's  interest  in  the  money  due 
him  for  milk  delivered  to  Murphy  after 
the  order,  and  covering  the  proceeds  in  Mur- 
phy's hands  when  garnishment  proceedings 
were  commenced.  This  is  an  appeal  from 
such  judgment. 

Messrs.  Sawyer  ft  Sawyer,  for  appel- 
lant: 

The  fund  in  question  was  not  assignable 
at  the  time  the  paper  of  March  29,  1901, 
was  given,  because  no  such  fund  then  ex- 
isted. 

Chynoweth  v.  Tenney,  10  Wis.  398;  Hun- 
ter v.  Bosworth,  43  Wis.  583;  Mo  wry  v. 
White,  21  Wis.  418;  Merchants'  &  M.  Sav. 
Bank  v.  Lovejoy,  84  Wis.  609,  55  N.  W. 
108. 

Neither  can  said  attempted  convey- 
ance be  sustained  as  a  revocable  license 
because  the  fund  in  controversy  had  not 
been  taken  possession  of  by  the  Kerr  com- 
pany; and  this  is  especially  so  as  against 
liens  acquired  by  intervening  creditors. 

Lamson  v.  Moffat,  61  Wis.  153.  21  X.  W. 
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62;  Merchants3  d  M.  Sav.  Bank  v.  Lovejoy, 
84  Wis.  609,  55  N.  W.  108;  Steiribach  v. 
Brant,  79  Minn.  383,  79  Am.  St.  Rep.  494, 
82  N.  W.  651;  Moody  v.  Wright,  13  Met.  17, 
46  Am.  Dec.  706. 

Equity  will  not  consider  a  thing  as  done 
when  not  done,  when  it  would  injure  third 
parties,  who  have  acquired  rights  after  the 
thing  has  been  done. 

Casey  v.  Cavoroc,  96  U.  S.  467,  24  L.  ed. 
779. 

Property  not  actually  in  esse  in  order  to 
have  a  potential  existence  cannot  depend 
upon  the  mere  will  or  the  expectancy  of  the 
assignor,  but  must  be  based  upon  some 
subsisting  contract  or  engagement. 

Mulhall  v.  Quinn,  1  Gray,  105,  61  Am. 
Dec.  414;  Ttciss  v.  Cheever,  2  Allen,  40; 
Low  v.  Pew,  108  Mass.  347,  11  Am.  Rep. 
357;  Eagan  v.  Luby,  133  Mass.  543;  Skip- 
per v.  Stokes,  42  Ala.  255,  94  Am.  Dec. 
646;  Jermyn  v.  Moffl.it,  75  Pa.  402;  Lehigh 
Valley  R.  Co.  v.  Woodring,  116  Pa.  513, 
9  Atl.  58;  Adams  v.  Willimantio  Linen  Co. 
46  Conn.  320;  O'Keefe  v.  Allen,  20  R.  I. 
414,  78  Am.  St.  Rep.  884,  39  Atl.  752. 
Ruling  v.  Cabell,  9  W.  Va.  522,  27  Am.  Rep. 
562. 

To  constitute  an  absolute  assignment  the 
assignor  must  surrender  all  control  of  the 
fund  assigned. 

4  Cyc.  Law  &  Proc.  pp.  34-37,  notes;  3 
Pom.  Eq.  Jur.  §  1280;  Foss  v.  Cobler,  105 
Iowa,  728,  75  N.  W.  516;  Christmas  v. 
Russell  (Christmas  v.  Gaines)  14  Wall.  69, 
20  L.  ed.  762. 

If  the  paper  authority  in  question  could 
operate  as  an  assignment  of  the  milk  fund, 
still  it  shows  it  was  made  really  for 
Helmke's  benefit,  was  in  its  nature  a  secret 
conveyance  of  property  apparently  his  own, 
and,  being  of  nonexempt  property,  is  void. 

Rev.  Stat.  2306;  Severin  v.  Rueckerick, 
62  Wis.  1,  21  N.  W.  789;  Merchants3  &  M. 
Sav.  Bank  v.  Lovejoy,  84  Wis.  609,  55  N.  W. 
108;  Stapleton  v.  Brannan,  102  Wis.  26, 
78  N.  W.  181;  Robinson  v.  McKenna,  21 
R.  I.  117,  79  Am.  St.  Rep.  793,  42  Atl.  510. 

Messrs.  Frame  ft  Blaekstone,  for  re- 
spondent : 

Plaintiff  stands  in  the  shoes  of  the  defend- 
ant, and  can  claim  no  greater  rights  than 
the  defendant. 

Healey  v.  Butler,  66  Wis.  9,  27  N.  W. 
822;  St.  Louis  v.  Regenfuss,  28  Wis.  144; 
Foster  v.  Singer,  69  Wis.  392,  2  Am.  St. 
Rep.  745,  34  N.  W.  395. 

Equitable  assignments  such  as  this  arc 
valid  and  enforceable,  and  the  order  takes 
precedence  over  a  subsequent  garnishment. 

Chapman  v.  Plummer,  36  Wis.  262;  Bail- 
lie  v.  Stephenson,  95  Wis.  500,  70  N.  W. 
660;  Skobis  v.  Ferge,  102  Wis  122,  78  N.  W. 
426;  State  ex  rel.  State  Bank  v.  Hastings, 
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15  Wis.  83;  14  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  857;  Field  v.  New  York,  6  N.  Y.  179,  57 
Am.  Dec.  435;  Pierce  v.  Deylin,  51  N.  Y. 
S.  R.  799,  22  N.  Y.  Supp.  208;  Lannan  v. 
Smith,  7  Gray,  150;  Jones  v.  Witter,  13 
Mass.  304;  Dunn  v.  SneU,  15  Mass.  481; 
Payne  v.  Mobile,  4  Ala,  333,  37  Am.  Dec. 
744;  Provencher  v.  Brooks,  64  N.  H.  479,  13 
Atl.  641;  Smith  v.  Jennings,  15  Gray,  69; 
Sykes  v.  First  tfat.  Bank,  2  S.  D.  242,  49 
N.  W.  1058;  Edwards  v.  Peterson,  80  Me. 
367,  6  Am.  St.  Rep.  207,  14  Atl.  936;  Manly 
v.  Bitzer,  91  Ky.  596,  34  Am.  St.  Rep.  242, 

16  S.  W.  464;  Met  calf  v.  Kincaid,  87  Iowa, 
443,  43  Am.  St.  Rep.  391,  54  N.  W.  867; 
Merchants'  d  M.  Nat.  Bank  v.  Barnes,  18 
Mont.  335,  47  L.  R.  A.  737,  56  Am.  St.  Rep. 
586,  45  Pac.  218;  O'Keefe  v.  Allen,  20  R.  I. 
414,  78  Am.  St  Rep.  884,  39  Atl.  752. 

The  fund  need  not  have  actual  existence, 
but  potential  existence  is  sufficient  to  make 
the  order  good  and  enforceable  when  the 
fund  is  actually  acquired. 

4  Am.  Dig.  p.  1131;  Hurst  v.  Bell,  72 
Ala.  336;  Hassie  v.  God  Is  With  Us  Con- 
gregation, 35  Cal.  378;  Johnson  v.  Wil- 
liams, 63  How.  Pr.  233;  Ruple  v.  Bindley, 
91  Pa.  296;  3  Pom.  Eq.  Jur.  §§  1283,  1286; 
Leonard  v.  Burgess,  16  Wis.  42;  Peugh  v. 
Porter,  112  U.  S.  737,  28  L.  ed.  8$9,  5  Sup. 
Ct.  Rep.  361;  State  ex  rel.  State  Bank  v. 
Hastings,  15  Wis.  83. 

Slebecker,  J.,  delivered  the  opinion  ol 
the  court: 

The  controversy  between  the  parties  is 
over  the  legal  effect  of  the  order  of  defend- 
ant Helmke,  whereby  he  authorized  the 
garnishee,  Murphy,  to  pay  the  Kerr  com- 
pany all  the  money  that  might  become  due 
for  milk  delivered  thereafter  to  Murphy's 
factory.  Does  this  order  operate  either  as 
an  assignment  of,  or  create  an  equitable  lien 
on,  the  proceeds  of  the  milk  delivered  to 
Murphy  after  the  order  was  given?  The 
court  found  that  since  this  order  was  giv- 
en by  Helmke  to  obtain  credit  from  the 
Kerr  company  f6r  the  purchase  of  goods 
and  merchandise  at  their  store,  and  such 
credit  was  extended  to  him,  and  payments 
were  made  on  this  account  out  of  the 
amount  due  for  milk  delivered  after  the 
written  order  had  been  given,  it  followed 
that  the  Kerr  company  had  a  right  to  the 
amount  in  the  garnishee's  possession  when 
the  action  was  commenced. 

The  legal  effect  of  transactions  like  this 
has  often  been  discussed  and  considered 
by  the  courts,  resulting  in  conflicting  conclu- 
sions upon  the  subject.  There  is  practical 
unanimity  of  opinion  that,  in  law,  there 
is  no  transfer  of  title  or  interest  to  such 
property;  but  the  courts  are  not  agreed 
upon  the  question  whether  such  an  agree* 
70  L.  R.  A. 


ment  creates  a  lien  of  an  equitable  char- 
acter attaching  to  and  bringing  the  proper- 
ty within  the  terms  of  the  agreement  upon 
the  property  coming  into  existence  and  pos- 
session of  the  party -attempting  to  trans- 
fer it.  The  case,  however,  is  not  one  of 
first  impression  in  this  court.  It  was  pre- 
sented in  the  early  case  of  Chynoweth 
v.  Tenney,  10  Wis.  398,  and  a  number  of 
subsequent  cases.  Mr.  Justice  Paine,  in 
delivering  the  opinion  of  the  court  in  that 
case,  observed:  "The  effect  to  be  given 
to  conveyances  which  purport  to  grant  prop- 
erty to  be  thereafter  acquired  by  the  grant- 
or has  of  late  occupied  the  attention  of 
courts  to  a  considerable  extent,  and  does 
not  seem  to  be  entirely  settled.  The  maxim 
of  the  common  law  that  'a  man  cannot 
grant  or  charge  that  which  he  hath  not,' 
if  applied  to  it  without  qualification,  would 
readily  determine  it."  After  an  examina- 
tion of  the  cases,  the  court  declares  that 
a  conveyance  of  after-acquired  property  is 
"inoperative  to  transfer  the  property," 
as  between  the  parties,  "without  some  new 
act  on  the  part  of  the  grantor  ratifying 
it  after  he  had  acquired  it."  Id.  401. 
This  doctrine  was  applied  by  the  court  to 
that  case,  which  dealt  with  a  chattel-mort- 
gage transfer.  It  is  recognized,  however, 
that  it  applies  with  equal  force  to  sales 
of  and  charges  upon  personal  property. 
The  ruling  in  this  and  subsequent  cases 
is  upon  the  ground  that  a  party  must 
have  an  existing  vested  interest  in  the  prop- 
erty sought  to  be  conveyed,  to  give  the 
transfer  effect  in  the  law,  and  that  a  mere 
possibility  or  expectancy  of  acquiring  prop- 
erty, "not  coupled  with  an  interest,  is  in- 
sufficient." It  is  well  settled  that  a  po- 
tential interest  in  property  is  sufficient  to 
support  such  a  transfer.  This  principle  is 
illustrated  in  the  case  of  Low  v.  Pew,  108 
Mass.  347,  11  Am.  Rep.  357,  wherein  the 
court  applied  it  to  assignments  of  future 
wages  or  earnings;  holding  that  an  as- 
signment of  future  wages,  where  there  is 
no  contract  for  service,  is  invalid;  on  the 
other  hand,  if  a  person  is  under  contract 
for  service,  he  may  assign  his  future  earn- 
ings growing  out  of  such  contract.  "The 
distinction  between  the  cases  is  that  in  the 
former  the  future  earnings  are  a  mere 
possibility,  .  .  .  while  in  the  latter 
the  possibility  of  future  earnings  is  cou- 
pled with  an  interest,  and  the  right  to  them, 
though  contingent  and  liable  to  be  defeat- 
ed, is  a  vested  right." 

Under  the  facts  of  this  case,  Helmke  was 
under  no  obligation  to  deliver  milk  to  Mur- 
phy after  the  date  of  the  order.  The  ex- 
pectation that  he  would  do  so  may  have 
existed,  but  was  coupled  with  no  vested 
interest.    This  made  it  a  mere  possibility, 
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and  created  no  actual  or  potential  interest 
in  any  of  the  proceeds  of  the  milk  he 
afterwards  delivered;  thus  rendering  the 
order  ineffectual  as  a  legal  transfer. 
Farmer*'  Loan  d  T.  Co.  v.  Commercial 
Bank,  11  Wis.  208;  Single  v.  Phelps,  20 
Wis.  390;  Hunter  v.  Bosworih,  43  Wis.  583; 
Lamson  v.  Moffat,  61  Wis.  153,  21  N.  W. 
62;  Merchants'  d  M.  Sav.  Bank  v.  Love  joy, 
84  Wis.  601,  55  N.  W.  108;  Hiding  v.  Ca- 
bell, 9  W.  Va.  522,  27  Am.  Rep.  562; 
Cook  v.  Corthell,  11  R.  I.  482,  23  Am.  Rep. 
518. 

It  is  argued  that,  if  the  order  was  not 
a  transfer  of  such  proceeds,  it  should  be 
given  legal  efficacy  in  the  nature  of  an  ex- 
ecutory contract  creating  a  lien  on  this 
fund,  which  authorized  the  Kerr  company 
to  take  and  hold  the  money  as  against  the 
defendant  and  his  creditors.  This  propo- 
sition was  also  considered  and  passed  upon 
in  the  Chynoweth  Case,  and  it  was  held 
that  such  an  attempted  transfer  of  after- 
acquired  property  is  not  effectual  to  create 
a  lien  in  equity.  Merchants'  d  M.  Sav. 
Bank  v.  Love  joy,  84  Wis.  601,  55  N.  W. 
108;  Lamson  v.  Moffat,  61  Wis.  153,  21  N. 
W.  62;  Brown  v.  Neilson,  61  Neb.  765,  54 


L.  R.  A.  328,  87  Am.  St.  Rep.  525,  86  N. 
W.  498.  The  logical  deduction  to  be  made 
from  the  authorities  upon  the  subject  in 
this  court  is  that  the  agreement  under 
which  the  Kerr  company  asserts  its  right 
tto  the  money  paid  into  court  does  not 
pass  any  legal  interest,  or  give  any  equi- 
table lien  on  the  fund.  The  only  right 
the  Kerr  company  acquired  under  the  order 
was  a  license  to  obtain  the  money  due 
Helmke  while  it  was  in  Murphy's  posses- 
sion, and  that  when  it  had  taken  such  pos- 
session it  was  with  the  consent  of  Helmke, 
and  its  title  became  good,  to  the  amount 
taken  (Chynoweth  Case,  10  Wis.  407),  but 
that  it  acquired  no  right  to  the  fund  while 
in  Murphy's  possession  as  against  the  plain- 
tiff, who  now  claims  the  proceeds  as  an 
attaching  creditor  of  the  defendant  Helmke. 
The  plaintiff  was  entitled  to  judgment  di- 
recting that  the  money  now  in  court  be 
paid  to  him  in  satisfaction  of  his  judgment 
against  Helmke. 

The  judgment  is  reversed  and  the  cause 
is  remanded,  with  directions  that  the  plain- 
tiff be  awarded  judgment  for  the  sum  paid 
into  court  by  the  garnishee. 


WYOMING  SUPREME  COURT. 


Lizzie  D.  JOHNSTON  et  al.,  Plffs.  in  Err., 

v. 

LITTLE    HORSE    CREEK    IRRIGATING 

COMPANY. 
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.) 


1.  A  motion  to  strike  from  the  title  of 
*  case  on  appeal  the  name  of  a  party  who 
died  pending  the  hearing  below  will  be 
granted,  where  his  entire  Interest  Is  repre- 
sented by  another  party  to  the  suit,  and  no 
Injustice  can  follow  the  granting  of  the  mo- 
tion. 

26.  The  riff  lit  to  veil  a  water  right  free 
from  the  land  for  which  It  was  appropri- 
ated Is  not  cut  off  by  statutes  requiring  an 
intending  appropriate*  to  apply  to  state  of- 
ficer* for  a  permit,  and  to  describe  accurately 
the  land  on  which  the  water  is  to  be  used. 

3.  That  the  rnle  that  -water  rlfrht*  may 
be  «old  separate  from  the  land  has 
been  a  lonrce  of  litigation  Is  not  suf- 
ficient reason  for  destroying  the  property 
right  therein  by  refusing  to  recognize  the 
right  of  transfer. 

4.  That  the  legislature  has  not  pro- 
vided for  the  recording  of  transfers  of 
water  rights  does  not  prevent  such  transfers. 


Note. — As  to  transfer  of  right  to  use  water 
for  irrigation,  see  also,  in  this  series,  Hard  v. 
Boise  City  Irrig.  &  Land  Co.  65  L.  R.  A.  407, 
and  note, 
70  L.  R.  A. 


5.  The  fundamental  principles  under- 
lying the  doctrine  of  prior  appropri- 
ation are  in  harmony  with  the  right  to  sell 
appropriated  water  separate  from  the  land 
for  which  it  was  appropriated. 

«*.  A  decree  enjoining*  Interference  with 
the  maximum  quantity  of  water  allowed  an 
approprlator  by  the  state  board  does  not  pre- 
vent the  taking  by  defendants  of  any  water 
which  is  not  required  for  the  irrigation  of 
the  land  to  which  it  belongs. 

T.  The  place  of  diversion  of  appropriated 
water  may  be  changed  if  it  can  be  done  with, 
out  injury  to  subsequent  appropriates. 

8.  Persons  owning  water  rights  in 
common  may  use  them  during  alternate 
periods  of  time  so  far  as  they  can  do  so  with- 
out Injury  to  junior  appropriators. 

(December  31,  1904.) 

ERROR  to  the  District  Court  for  Laramie 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  a  suit  to  enjoin  defendants 
from  interfering  with  plaintiff's  water 
right.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Piatt  Rogers  and  Van  Orsdel 
A  Burdick,  for  plaintiffs  in  error: 

The  ownership  and  control  of  the  waters 
of  Wyoming  are  vested  in  the  state. 

Wyo.  Const,  art.  8,  §  1,  art.  1,  §  31. 
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The  right  to  water  is  a  right  to  use;  and 
the  beneficial  use  of  water  on  a  particular 
tract  of  land  operates  as  an  exclusive  dedi- 
cation to  such  use  for  that  particular  tract 
of  land;  and  any  deed  or  conveyance  trans- 
ferring or  conveying  such  water  for  use 
elsewhere  is  contrary  to  the  intent  of  the 
statutes,  and  therefore  void. 

In  Wyoming  the  application  for  a  permit 
to  appropriate  water  is  not  so  much  for  a 
certain  amount  of  water  as  for  water  for  a 
specific  beneficial  use;  and  when  it  is  to  be 
used  for  irrigation,  the  specific  land  on 
which  it  is  to  be  applied  must  be  stated  in 
the  application. 

A  permit  to  divert  the  waters  of  the  state, 
given  by  the  state  engineer,  also  designates 
the  particular  purpose  for  which  the  water 
is  to  be  used,  and,  when  it  is  to  be  used 
for  irrigation,  contains  a  description  of  the 
land  to  which  it  is  to  be  applied. 

8.  L.  Wyo.  1890,  1891,  chap.  — ,  §  34;  S. 
L.  Wyo.  1895,  chap.  45,  §  1;  Rev.  Stat. 
1899,  §  918. 

Appropriations  in  Wyoming  are  based  up- 
on the  specific  beneficial  use  for  which  the 
water  is  appropriated;  and  the  extent  of 
the  appropriation  is  limited  to  that  specific 
use. 

Rev.  Stat.  1887,  §  1317;  S.  L.  1888,  § 
14.  chap.  55:  Rev.  Stat.  1899,  §  895;  S.  L. 
1890,  1891,  §  25,  chap.  8;  Rev.  Stat.  1899, 
§  872. 

There  is  constant  and  progressive  growth 
and  development  in  the  statutes  of  Wjro- 
ming  of  the  idea  and  theory  that  the  waters 
of  the  state  should  be  diverted  and  appro- 
priated, under  intelligent  supervision,  to  re- 
claim particular  lands;  and,  having  been  so 
appropriated,  should  not  be  transferred  from 
the  lands  for  which  appropriated,  to  the 
detriment  thereof,  to  other  lands. 

Slosser  v.  Salt  River  Valley  Canal  Co. 
(Ariz.)    65   Pac.    332. 

Cliange  of  place  of  diversion  can  never  be 
made  when  it  in  any  way  interferes  with  the 
right  of  other  appropriators. 

Junkans  v.  Bergin,  67  Cal.  267,  7  Pac. 
684;  Fuller  v.  Swan  River  Placer  Min.  Co. 
12  Colo.  12,  19  Pac.  836. 

An  appropriator  cannot  sell  a  surplus  of 
water  beyond  the  amount  necessary  to  sup- 
ply the  purpose  for  which  the  original  ap- 
propriation was  made. 

Neic  Mercer  Ditch  Co.  v.  Armstrong,  21 
Colo.  357,  40  Pac.  989;  Creek  v.  Bozeman 
Waterworks  Co.  15  Mont.  121,  38  Pac.  459; 
Sieber  v.  Frink,  7  Colo.  148,  2  Pac.  901. 

A  water  right  is  an  easement  appurte- 
nant. 

Frank  v.  Hicks,  4  Wyo.  502,  35  Pac.  475, 
1025;  Standart  v.  Round  Valley  Water  Co. 
77  Cal.  399,  19  Pac.  689;  Cave  v.  Crafts, 
53  Cal.  135;  Tucker  v.  Jones,  8  Mont.  225, 
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19  Pac.  571;  Crooker  v.  Benton,  93  Cal. 
365,  28  Pac.  953. 

When  we  speak  of  appurtenance  in  con- 
nection with  land,  it  refers  to  something  an- 
nexed to  or  belonging  to  the  land,  and  nec- 
essary to  its  full  use  and  enjoyment. 

Tiedeman,  Real  Prop.  §  842;  Boone,  Real 
Prop.  §  306. 

An  easement  appurtenant  is  one  which 
runs  with  the  land,  regardless  of  any  change 
of  ownership. 

Kuecken  v.  Voltz,  110  111.  264;  Hills  v. 
Miller,  3  Paige,  254,  24  Am.  Dec.  218. 

The  ownership  of  water  and  the  owner- 
ship of  water  rights  are  indivisible. 

If  a  water  right  is  property  vested  in  the 
appropriator,  which  the  appropriator  may 
sell  and  convey,  the  water,  without  which 
the  water  right  could  not  exist,  must  also 
be  property  which  the  appropriator  can  sell 
and  convey. 

A  change  of  place  or  purpose  is  not  per- 
mitted as  against  parties  who  have  acquired 
subsequent  rights,  when  it  would  enlarge 
the  amount  of  water  used  beyond  that  of 
the  original  appropriation,  or  otherwise  in- 
crease the  burden  imposed  upon  them  by 
such  appropriation. 

Black's  Pom.  Water  Rights,  §  69;  Fuller 
v.  Stcan  River  Placer  Min.  Co.  12  Colo.  12, 
19  Pac.  836;  Oreer  v.  Heiser,  16  Colo.  306, 
26  Pac.  770;  Ramelli  v.  Irish,  96  Cal.  214, 
31  Pac.  41;  Junkans  v.  Bergin,  67  Cal.  267, 
7  Pac.  684;  Ware  v.  Walker,  70  Cal.  591, 
12  Pac.  475;  Sieber  v.  Frink,  7  Colo.  148, 
2  Pac.  901  ;'Whittier  v.  Cocheco  Mfg.  Co. 
9  N.  H.  454,  32  Am.  Dec.  382;  Woolman  v. 
Oarringer,  1  Mont.  535;  Maeris  v.  Bicknell, 
7  Cal.  261,  68  Am.  Dec.  257;  McDonald  v. 
Bear  River  d  A.  Water  &  Min.  Co.  13  Cal. 
220;  Kidd  v.  Laird,  15  Cal.  161,  76  Am. 
Dec.  472;  Butte  Table  Mountain  Ditch  Co. 
v.  Morgan,  19  Cal.  609;  Davis  v.  Gale,  32 
Cal.  26,  91  Am.  Dec.  554. 

The  appropriator  of  water  acquires  no 
title  or  right  in  the  water  of  the  stream  un- 
til it  is  diverted  into  his  ditch;  and  once 
used  in  the  ditch  or  turned  into  the  stream, 
the  control  of  the  water  is  thereby  lost  to 
the  appropriator. 

Farm  Invest.  Co.  v.  Carpenter,  9  Wyo. 
110,  50  L.  R.  A.  747,  87  Am.  St.  Rep.  918, 
61  Pac.  258;  Black's  Pom.  Water  Rights,  § 
57;  Dalton  v.  Bowker,  8  Nev.  190;  River- 
side Water  Co.  v.  Gage,  89  Cal.  410,  26  Pac. 
889. 

Messrs.  Gibson  Clark  and  John  W. 
Laoey,  for  defendant  in  error: 

Proceedings  in  error  cannot  be  instituted 
in  the  name  of  a  deceased  party. 

Kennard  v.  Kennard,  35  Ohio  St.  660; 
Taylor  v.  Elliott,  53  Ind.  441,  52  Ind.  588; 
Moore  v.  Slack,  140  Ind.  38,  39  N.  E.  237; 
Lillard  v.  Fields,  7  J.  J.  Marsh.  148;  Oto- 
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ings  v.  Owing*,  3  Gill  k  J.  1;  Booth  v. 
Doteon,  93  Va.  233,  24  S.  E.  935;  Boas  v. 
Aewter,  3  Serg.  &  R.  271;  Sapping  ton  v. 
PAiKp*,  1  Yerg.  105 ;  Smith  v.  CtmmnyAam, 
2  Tenn.  Ch.  565. 

To  give  such  construction  to  statutes  as 
to  change  a  rule  of  property  uniformly  ad- 
mitted and  acknowledged  by  the  courts  is 
contrary  to  every  canon  of  construction. 

Sutherland,  Stat.  Constr.  S  206;  3  Am. 
&  Eng.  Enc.  Law,  pp.  751,  758,  741  et  seq. 

A  water  right  lawfully  acquired  is  prop- 
erty. 

Strickler  v.  Colorado  Springs,  16  Colo.  61, 
25  Am.  St.  Rep.  245,  26  Pac.  313;  Kidd  v. 
Laird,  15  Cal.  162,  76  Am.  Dec.  472;  Gould, 
Waters,  S  234;  Pom.  Riparian  Rights,  §  58; 
Kinney,  Irrigation,  §  264;  Wynehamer  v. 
People,  13  N.  Y.  378;  19  Am.  &  Eng.  Enc. 
Law,  title  Property,  pp.  284,  285;  2  Kent, 
Com.  12th  ed.  p.  327,  fl  3;  Cooley,  Const. 
Lim.  p.  493,  note  1. 

An  appropriator  of  water  can  sell  and  dis- 
pose of  his  water  right  to  another  separate 
from  the  land  upon  which  it  has  been  ap- 
plied. 

Kinney,  Irrigation,  §8  264,  265;  Strick- 
ler v.  Colorado  Springs,  16  Colo.  61,  25  Am. 
St.  Rep.  245,  26  Pac.  313;  Oppenlander  v. 
Ijeft  Hand  Ditch  Co.  18  Colo.  142,  31  Pac. 
855;  Frank  v.  Hicks,  4  Wyo.  502,  35  Pac. 
475,  1025;  McPhail  v.  Forney,  4  Wyo.  556, 
35  Pac.  773. 

The  owner  of  a  water  right  may  change 
the  point  of  diversion  and  the  place  of  use 
at  his  will,  with  the  sole  limitation  that 
the  changes  shall  not  be  injurious  to  the 
rights  of  others. 

Kidd  v.  Laird,  15  Cal.  162,  76  Am.  Dec. 
472;  Fuller  v.  Swan  River  Placer  Min.  Co. 
12  Colo.  12,  19  Pac.  836;  Gallaher  v.  Mon- 
tecito  Valley  Water  Co.  101  Cal.  242,  35 
Pac.  770;  Kinney,  Irrigation,  §  248;  Frank 
v.  Hicks,  4  Wyo.  502,  35  Pac.  475,  1025; 
McPhail  v.  Forney,  4  Wyo.  556,  35  Pac. 
773;  3  Kent,  Com.  p.  443;  Belknap  v.  Trim- 
ble, 3  Paige,  577;  Angell,  Water-courses,  88 
226,  227 ;  Maeris  v.  Bicknell,  7  Cal.  262,  68 
Am.  Dec.  257;  Butte  Table  Mountain  Ditch 
Co.  v.  Morgan,  19  Cal.  609;  Davis  v.  Qale, 
32  Cal.  27,  91  Am.  Dec.  554;  Junkans  v. 
Bergin,  67  Cal.  267,  7  Pac.  684. 

Potter,  J.,  delivered  the  opinion  of  the 
«ourt : 

This  is  a  proceeding  in  error  complaining 
of  a  final  decree  entered  by  the  district 
court  in  and  for  Laramie  county,  perpetual- 
ly enjoining  the  defendants  below  (plain- 
tiffs in  error  here)  from  any  interference 
with  the  plaintiff  below  (defendant  in  er- 
ror here)  in  the  use  and  enjoyment  of  an 
undivided  one-half  interest  in  and  to  10 
cubic  feet  of  water  per  second  of  time  of  the 
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waters  flowing  in  Little  Horse  creek;  the 
said  10  cubic  feet  of  water  being  the  amount 
awarded  to  the  Springvale  Ditch  Company 
by  decree  of  the  state  board  of  control, 
rendered  May  7,  1891,  as  of  priority  No.  8 
on  said  stream,  and  said  undivided  one-half 
interest  having  been  conveyed  October  30, 
1894,  by  deed,  by  said  Springvale  Ditch 
Company  to  said  defendant  in  error;  and 
the  said  final  decree  here  complained  of 
also  enjoined  the  plaintiffs  in  error  from  in- 
terfering with  the  use  by  defendant  in  er- 
ror of  the  channel  of  said  creek  for  the 
purpose  of  conveying  the  water  aforesaid 
down  to  the  head-gate  of  the  ditch  of  de- 
fendant in  error,  and  its  diverting  the  same 
into  its  ditch.  The  suit  was  instituted  by 
the  defendant  in  error  against  James  R. 
Johnston,  Lizzie  D.  Johnston,  George  D. 
Johnston,  and  Harry  Homer  Johnston,  and 
George  W.  Snow,  as  water  commissioner. 
During  the  pendency  of  the  cause  in  the 
court  below,  James  R.  Johnston  died,  and, 
in  his  stead,  Lizzie  D.  Johnfeton  and  George 
D.  Johnston,  as  executors,  and  Harry  Ho- 
mer Johnston,  as  heir  at  law,  were  substi- 
tuted as  defendants.  Notwithstanding  such 
substitution,  the  petition  in  error  herein  was 
prosecuted  in  the  names  of  the  original  par- 
ties, the  name  of  James  R.  Johnston  having 
been  inadvertently  used  as  one  of  the  plain- 
tiffs in  error.  This  error  is  called  to  our 
attention  by  counsel  for  defendant  in  error 
in  their  brief,  and  it  is  urged  that,  as  the 
interest  of  the  defendants  below  was  joint, 
the  proceeding  in  error  is  improperly  prose- 
cuted. Counsel  for  plaintiffs  in  error,  how- 
ever, have  filed  a  motion  to  strike  the  name 
of  the  deceased  party  from  the  title,  and 
exhibit  a  decree  of  the  district  court  in  pro- 
bate, dated  July  21,  1898,  some  months 
prior  to  the  decree  in  the  case  at  bar,  where- 
by it  appears  that  Lizzie  D.  Johnston  was 
declared  and  decreed  to  be  the  sole  legatee 
under  the  last  will  and  testament  of  the 
deceased ;  that  all  the  property  of  the  estate 
be  vested  in  her;  that  she  was  then  in  pos- 
session thereof;  that  the  estate  had  been 
fully  administered,  and  the  executors  were 
thereby  discharged.  Hence  it  appears  that 
said  Lizzie  D.  Johnston,  who  was  one  of  the 
defendants  below  in  her  own  right  as  well 
as  executrix,  and  is  a  plaintiff  in  error 
herein,  has  succeeded  to  all  the  rights  of 
James  R.  Johnston,  deceased,  and  in  fact 
had  so  succeeded  prior  to  the  entering  of 
the  decree  complained  of.  It  seems  that 
no  injustice  can  follow  the  granting  of  the 
motion,  since  all  the  parties  interested  art 
herein  named  as  parties;  and  therefore  the 
motion  will  be  granted,  and  the  name  of 
James  R.  Johnston  will  be  stricken  from  the 
title  of  the  case  as  one  of  the  plaintiffs  in 
error. 
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Primarily  the  respective  rights  of  the  con- 
testing parties  to  the  water  in  controversy 
is  based  upon  a  decree  of  the  state  board  of 
control  adjudicating  the  priorities  on  the 
stream  in  question.  By  that  decree  the 
Springvale  Ditch  Company  was  awarded  pri- 
ority No.  8,  for  10  cubic  feet  of  water 
per  second  of  time,  for  the  irrigation  of  700 
acres  of  land;  the  plaintiffs  in  error  were 
awarded  priority  No.  9,  for  7.71  cubic  feet, 
to  irrigate  540  acres  of  land;  and  the  de- 
fendant in  error,  priority  No.  10,  for  17.14 
cubic  feet,  for  the  irrigation  of  1,200  acres 
of  land.  The  ditches  of  the  owners  of  the 
three  priorities  above  named  relatively  con- 
nect with  the  stream  about  as  follows:  The 
head-gate  of  the  Johnston  ditch  is  located 
near  the  head  of  the  stream;  the  head-gate 
of  the  ditch  of  the  Springvale  Ditch  Com- 
pany, 2£  miles  below  the  head-gate  of  the 
Johnston  ditch;  and  the  ditch  of  defendant 
in  error  has  its  head-gate  2£  miles  below 
the  head-gate  of  the  Springvale  ditch. 

The  appropriations  under  which  the  par- 
ties named  obtained  their  respective  pri- 
orities were  made  prior  to  statehood,  and 
before  the  adoption  of  our  Constitution  and 
the  creation  of  the  state  board  of  control. 
Proceedings  were  pending,  at  the  time  of 
the  adoption  of  the  Constitution,  in  one  of 
the  district  courts  of  the  state,  for  the  de- 
termination of  the  various  priorities  upon 
the  stream  in  question.  And  following  the 
enactment  of  the  law  by  the  first  state  legis- 
lature with  reference  to  the  adjudication  of 
water  rights  by  the  board  of  control,  the 
said  proceedings,  by  virtue  of  one  of  the 
provisions  of  that  act,  were  transferred  to 
the .  board  of  control,  by  whom  the  final 
decree  of  adjudication  was  rendered.  On 
October  30,  1894,  the  Springvale  Ditch  Com- 
pany made  and  executed  its  deed  to  the 
Little  Horse  Creek  Irrigating  Company,  the 
defendant  in  error  here,  whereby  it  con- 
veyed to  said  defendant  in  error  an  undi- 
vided one  half  of  the  interests  of  the  grant- 
or in  and  to  the  waters  of  the  Little  Horse 
Creek  that  had  been  adjudged  to  said  grant- 
or by  the  board  of  control;  and  it  was  re- 
cited in  said  deed  that:  "The  said  waters 
hereby  conveyed  and  the  use  thereof  being 
intended  to  be  wholly  severed  from  the 
lands  of  the  party  of  the  first  part  or  any 
other  person,  and  from  use  thereon;  it  be- 
ing the  intention  of  the  said  party  of  the 
first  part  to  convey  to  the  said  party  of  the 
second  part  an  undivided  one  half  in  and  to 
all  the  rights  which  it  may  have  acquired 
to  the  use  of  the  waters  of  said  Little  Horse 
Creek,  as  involved  within  the  adjudication 
aforesaid;  and  to  convey  the  same  to  the 
said  party  of  the  second  part  as  fully  and 
entirely  as  it  may  lawfully  do,  and  to  con- 
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vey  to  the  said  party  of  the  second  part  the 
unrestricted  use  thereof  by  the  party  of  the 
second  part  in  the  irrigation  of  lands  at 
such  point  or  points  as  he  may  elect  to  use 
the  same."  It  was  expressly  agreed  by  and 
between  the  parties  to  said  instrument,  by 
provision  therein  inserted,  that  the  said 
parties,  beginning  on  the  1st  day  of  March 
in  each  year,  should  use  the  waters  that  had 
been  adjudged  to  the  grantor  as  follows: 
The  party  of  the  first  part,  viz.,  the  Spring- 
vale Ditch  Company,  shall  be  permitted  to 
use  all  the  waters  for  the  term  of  one  week. 
At  the  expiration  of  that  time  the  second 
party,  the  Little  Horse  Creek  Irrigating 
Company,  shall  be  authorized  to  use  all  the 
waters  so  adjudged  for  the  period  of  one 
week;  and  so,  alternately,  the  said  waters 
shall  be  used  by  the  parties,  respectively, 
each  using  all  the  waters  one  week  at  a 
time,  and  no  longer,  during  all  of  the  irri- 
gating season  of  each  and  every  year,  and 
so  long  as  the  said  parties,  or  either  of 
them,  shall  desire  to  use  the  said  water  in 
any  year.  The  evidence  discloses  that  after, 
the  execution  and  delivery  of  this  convey- 
ance the  waters  that  had  been  appropriated 
by  the  Springvale  Ditch  Company  were  used 
in  the  manner  set  forth  in  said  deed ;  the  de- 
fendant in  error  diverting  the  waters  for  its- 
use  into  its  ditch,  located  about  2£  miles 
below  the  ditch  of  the  Springvale  Ditch 
Company,  and  the  latter  company  diverting 
the  water,  when  it  used  it,  into  its  own 
ditch,  by  means  of  which  the  original  ap- 
propriation had  been  effected.  It  appears 
that  the  plaintiffs  in  error,  considering  the 
sale  of  an  interest  in  said  water  right  to  be 
invalid,  and  to  confer  no  right  or  title  upon 
the  grantee,  and  that  it  amounted  to  an 
abandonment  on  the  part  of  the  Springvale 
Ditch  Company  of  one  half  .of  its  original 
appropriation,  sought  and  claimed  the  right 
to  use  the  same  as  the  next  succeeding  ap- 
propriator.  And  it  is  contended  on  behalf  of 
plaintiffs  in  error  that  a  sale  of  a  water 
right  separate  from  the  land  for  the  irri- 
gation of  which  the  water  was  appropriat- 
ed is  not  permitted  under  the  laws  of  this- 
state.  This  raises  the  important  question 
in  the  case. 

In  Frank  v.  Hicks,  4  Wyo.  502,  35  Pac» 
475,  1025,  it  was  held  that  a  water  right 
acquired  for  the  irrigation  of  lands  is  an 
appurtenant  to  the  land,  and  passes  with  a 
conveyance  of  the  realty,  without  being  spe- 
cifically mentioned;  but  it  was  said  by  Mr- 
Justice  Conaway,  who  delivered  the  opin- 
ion in  that  case:  "It  is  true  that,  by  all 
the  authorities,  the  water  right  is  separable 
from  the  land  to  which  it  is  appurtenant, 
and  may  be  sold  separate  from  the  land,  and 
the  place  of  diversion  and  place  of  use  may 
be  changed.     But  this  is  only  when  these 
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acts  are  not  injurious  to  the  rights  of  oth- 
ers." And  in  the  case  of  MoPhail  v.  For- 
ney, 4  Wyo.  556,  35  Pac.  773,  the  same 
learned  justice  said:  "As  held  in  the  case 
of  Frank  v.  Hicks,  decided  at  the  present 
term  [4  Wyo.  502,  35  Pac.  475,  1025],  a 
right  to  the  use  of  water  for  purposes  of 
irrigation,  together  with  the  ditch  or  other 
conduit  for  the  water,  may  be  conveyed  sep- 
arate from  the  land  upon  which  the  water  is 
used.  It  seems  that  this  is  what  has  been 
done  with  the  water  right  involved  in  this 
action." 

We  are  aware  that,  notwithstanding  the 
expressions  and  decisions  in  the  cases  above 
mentioned,  which  decisions  were  rendered 
in  1894,  prior  to  the  execution  of  the  deed 
in  question,  there  has  existed  in  the  minds 
of  the  administrative  officers  of  the  state, 
charged  with  the  execution  of  the  laws  gov- 
erning the  appropriation  and  distribution  of 
water,  an  opinion  that,  by  reason  of  some 
provisions  of  our  statutes  unlike  the  statu- 
tory provisions  prevailing  in  most  of  the 
other  arid  states,  water  appropriated  for 
the  irrigation  of  land  becomes  not  only  ap- 
purtenant thereto,  but  inseparably  connect- 
ed therewith,  and  therefore  incapable  of 
transfer  or  conveyance  separate  from  the 
land;  and  the  opinion,  we  understand,  has 
prevailed  among  such  officers,  that  in  the 
cases  aforesaid  the  effect  of  our  peculiar 
statutory  provisions  was  not  considered.  In 
view  of  the  fact  that  such  decisions  were 
rendered  before  the  conveyance  in  question, 
and  that  the  parties  presumably  relied 
thereon  in  granting  and  receiving  the  con- 
veyance, the  law  ought  to  be  found  very 
clear  to  justify  the  court  at  this  time  in 
overruling  them  and  holding  the  transfer 
void. 

It  is  not  denied,  nor  can  it  be,  that  it 
has  uniformly  been  held  in  this  country, 
wherever  the  doctrine  of  prior  appropriation 
is  recognized,  that  a  water  right  obtained 
by  and  for  the  irrigation  of  land  may  be 
sold  separate  therefrom.  Gould,  Waters,  § 
234;  Kinney,  Irrigation,  §§  264,  265,  and 
cases  cited;  Long,  Irrigation,  §  79;  3  Farn- 
ham,  Waters  &  Water  Rights,  §§  643,  679. 
Mr.  Farnham  says  in  §  679  of  his  work 
above  cited:  "The  right  acquired  by  an  ap- 
propriation of  water  being  a  property  right, 
it  is  the  subject  of  transfer,  the  same  as 
any  other  species  of  property;  and  this 
transfer  may  be  separate  from  the  land  up- 
on which  it  was  intended  to  be  used.  And 
this  sale  may  include  all  of  the  right  to 
which  the  vendor  is  entitled,  or  it  may  be 
limited  to  a  portion  of  it."  And  in  §  643 
the  same  author  says:  "But  there  is  no 
reason  why  it  should  remain  attached  to 
the  land  in  connection  with  which  it  was 
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first  used,  and  therefore  the  rule  is  that 
it  may  be  sold  separate  from  the  land." 

As  an  appropriator  of  water  obtains  by  his 
appropriation  that  only  of  which  he  makes 
a  beneficial  use,  it  necessarily  follows  that 
he  cannot  sell  surplus  water  which  he  does 
not  need,  while  retaining  his  original  appro- 
priation; and  it  has  been  held  that,  as 
against  a  subsequent  appropriator,  a  senior 
appropriator  cannot  give  the  water  he  does 
not  use  to  another  for  a  certain  period,  who 
otherwise  would  have  no  right  to  use  it. 
Manning  v.  Fife,  17  Utah,  232,  54  Pac.  113. 
So  far  as  we  are  informed,  however,  every 
case  in  which  that  or  a  similar  principle 
has  been  decided  admits  that  the  water 
right  may  be  sold  and  conveyed  separate 
from  the  land,  provided  other  appropriators 
are  not  injuriously  affected  by  such  sale. 

An  individual  appropriator  of  water  for 
irrigation  secures  no  surplus  water;  hence 
he  has  no  surplus  which  he  can  either  sell 
or  give  to  another,  as  against  .subsequent  ap- 
propriations. His  appropriation,  and  there- 
fore his  water  right  dependent  thereon,  is  at 
all  times  limited,  within  the  maximum  of 
his  appropriation,  to  the  quantity  capable 
of  beneficial  use,  and  actually  so  used.  If 
during  any  period  he  does  not  require  the 
use  of  the  water,  it  falls  during  that  period 
to  the  subsequent  appropriator  who  does 
need  the  same  and  can  beneficially  use  it. 
What  the  appropriator  may  sell  is  his  water 
right.  That  is  all  he  has  to  sell.  That  is 
all  that  would  pass  by  deed  of  the  land  as 
an  appurtenance.  The  water  in  the  stream 
is  not  his  property,  but  his  right  to  use 
that  water,  based  upon  his  prior  appropria- 
tion, for  beneficial  purposes,  is  a  property 
right,  and,  as  such,  is  capable  of  transfer. 
The  only  limitation  upon  the  right  of  sale 
of  a  water  right  separate  from  the  land  to 
which  it  was  first  applied,  and  to  which  it 
has  become  appurtenant,  laid  down  by  any 
of  the  authorities,  is  that  it  shall  not  in- 
juriously affect  the  rights  of  other  appro- 
priators. In  other  words,  the  burden  upon 
the  use  must  not  be  enlarged  beyond  that 
which  rested  upon  it  under  the  original  ap-. 
propriation,  and  while  in  the  hands  of  the 
original  appropriator  as  he  was  entitled  to 
and  did  use  it.  This  principle  is  the  neces- 
sary result  of  the  fact  that  the  only  prop- 
erty in  the  water  owned  by  the  appropri- 
ator is  a  right  to  use  it  as  measured  by  his 
appropriation. 

But  it  is  insisted  that,  under  the  statutes 
of  this  state  concerning  the  acquisition  of 
water  rights,  an  entirely  different  rule  must 
prevail.  It  is  not  contended  that  there  is 
any  statute  expressly  prohibiting  a  sale  of 
a  water  right  acquired  for  the  irrigation  of 
land  separate  therefrom;  but  the  claim  is 
that,  because  of  certain  provisions  in  our 
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statutes,  such  a  prohibition  is  necessarily 
implied.  That  result  is  supposed  to  follow 
from  the  provision  in  §  873,  Rev.  Stat. 
1899,  which  prescribes  the  form  and  con- 
"  tents  of  the  certificate  to  be  given  to  the 
appropriator  after  determining  the  priori- 
ties by  the  board  of  control,  where  it  is  pro- 
vided that,  if  such  an  appropriation  be  for  ir- 
rigation, the  certificate  shall  contain  a  de- 
scription of  the  legal  subdivisions  of  land 
to  which  said  water  is  to  be  applied;  and 
the  provision  in  §  917,  Rev.  Stat.  1899, 
that  before  any  person  intending  to  acquire 
a  water  right  shall  commence  the  construc- 
tion, enlargement,  or  extension  of  any  ditch 
or  other  distributing  works,  he  shall  apply 
to  the  state  engineer  for  a  permit  to  make 
such  appropriation,  in  which  application  the 
nature  of  the  proposed  use  must  be  stated, 
among  other  things;  and  a  map  to  be  filed 
with  such  application,  as  required  by  8  924, 
is  required  to  show  the  location  and  area 
of  all  land  proposed  to  be  reclaimed;  and, 
upon  the  completion  of  such  an  appropriation 
in  accordance  with  the  application,  a  certifi- 
cate is  required  to  be  sent  to  the  county 
clerk,  of  the  same  character  as  that  de- 
scribed in  S  873;  and  the  provision  in  § 
872  that  no  allotment  shall  exceed  more 
than  one  cubic  foot  of  water  for  each  70 
acres  of  land  for  which  the  appropriation 
was  made.  It  may  be  conceded  that  the 
various  provisions  in  the  statute  requiring 
a  showing  as  to  the  lands  to  be  irrigated, 
and  a  description  thereof  in  the  final  cer- 
tificate of  appropriation,  tend  to  emphasize 
the  principle  that  a  water  right  acquired  for 
the  irrigation  of  lands  becomes  appurtenant 
to  the  lands  irrigated,  but  we  are  unable  to 
give  to  such  provisions  the  interpretation 
contended  for  by  the  learned  counsel  for 
plaintiffs  in  error.  They  do  not,  in  our 
judgment,  have  the  effect,  in  any  true  sense, 
of  destroying  the  reason  upon  which  the 
right  of  sale  separate  from  the  land  is  up- 
held. They  do  not,  in  our  judgment,  have 
the  effect  to  declare  that  the  right  to  use 
water  acquired  by  appropriation  is  not  in 
itself  a  property  right,  nor  can  any  of  the 
provisions  to  be  found  in  our  statute  be 
legitimately  construed  as  either  expressly 
or  impliedly  depriving  the  right  of  its 
qualities  as  property  which  it  otherwise 
might  have,  and  which,  in  every  other  state, 
is  conceded  to  it. 

In  the  able  argument  of  counsel  for  plain- 
tiffs in  error,  reference  is  made  to  the  fact 
that  in  the  state  of  Idaho  constitutional  and 
statutory  provisions  have  been  enacted  for 
the  purpose  of  rendering  the  water  right  ac- 
quired for  the  irrigation  of  lands  forever 
incapable  of  separation  therefrom  by  trans- 
fer, and  we  understand  that  in  the  statutes 
of  that  state  there  is  a  provision  that  the 
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right  of  the  water  user  shall  not  be  consid- 
ered as  being  a  property  right  in  itself,  but 
that  it  shall  become  appurtenant  to  the 
land.  It  must  be  conceded  that  the  Idaho 
statutes  go  much  further  than  the  statutes 
in  this  state  in  their  declaration  concern- 
ing the  nature  of  a  water  right  acquired  for 
irrigation.  The  Idaho  statutes  referred  to 
have,  however,  been  considered  by  the  su- 
preme court  of  that  state,  and  the  majority 
of  that  court  held  that  users  of  water  from 
a  ditch  or  canal  acquired  such  a  property 
right  as  they  may  transfer  to  other  lands 
under  such  ditch  or  canal,  and  that  they 
may  also  sell  and  transfer  the  right  to  use 
such  waters,  and  the  purchasers  may  trans- 
fer it  to  other  lands  under  the  ditch  or 
canal,  so  long  as  the  change  of  place  does 
not  interfere  with  the  rights  of  others. 
Hard  v.  Boise  City  Irrig.  d  Land  Co. 
(Idaho)  65  L.  R.  A.  407,  76  Pac.  331.  See 
also,  Boise  City  Irrig.  <£  Land  Co.  v.  Stew- 
art (Idaho)  77  Pac.  25.  In  the  case  first 
above  cited,  Mr.  Justice  Ailshie,  in  a  con- 
curring opinion,  held  that  the  provision 
that  a  water  right  should  not  be  a  property 
right  in  itself,  ought  not  to  deprive  such, 
right  of  the  character  and  quality  which 
constitute  it  property;  and  Mr.  Justice 
Stockslager,  in  delivering  the  opinion  of  the 
court,  said:  "That  a  party  may  change  the 
point  of  diversion  when  he  takes  water  from 
a  natural  stream  is  a  settled  question,  pro- 
vided he  can  do  so  without  injury  to  any 
other  appropriator  of  the  waters  of  the  same 
stream.  We  do  not  think  it  material  wheth- 
er he  takes  it  to  other  land  than  that  for 
which  it  was  first  appropriated;  the  only 
question  being,  Can  he  so  change  the  place 
of  diversion  without  injury  to  some*  other 
appropriator?  That  a  party  has  such  prop- 
erty interest  in  water  appropriated  and  used 
for  useful  and  beneficial  purposes  that  he 
can  sell,  we  think,  is  beyond  controversy; 
but  the  buyer  cannot  take  the  water  to 
other  lands  than  that  for  which  it  was  ap- 
propriated, to  the  detriment  of  any  other 
appropriator,  is  equally  as  well  settled.  If, 
however,  he  can  use  it  upon  other  lands 
more  beneficially,  where  could  there  be  a 
well-founded  objection  to  such  change!" 
There  was  a  dissenting  opinion  in  the  case, 
but  even  that  opinion  recognizes  the  right 
of  an  original  appropriator  and  owner  of  a 
water  right  to  sell  and  transfer  the  right, 
to  be  used  upon  other  land. 

In  the  brief  of  counsel  for  plaintiffs  in 
error,  much  is  said  with  reference  to  the 
policy  of  the  rule  permitting  a  sale  of  a  wa- 
ter right  separate  from  the  land;  and  coun- 
sel has  submitted  with  such  brief  the  views 
of  a  former  state  engineer  of  this  state,  who 
worthily  occupies  an  eminent  position  aa 
an  irrigation  engineer,  and  whose  ability  is 
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unquestioned,  and  for  whose  opinions  the 
members  of  this  court  entertain  a  high  re- 
gard. We  are,  however,  of  the  opinion  that 
many  of  the  objections  to  the  doctrine  that 
lias  been  so  firmly  settled  by  the  courts  are 
fanciful,  and  that  legislation  in  conformity 
therewith  is  capable  of  enactment  which 
would  remove  many  of  the  objections  from 
the  standpoint  of  an  intelligent  execution 
of  the  laws  governing  the  distribution  of 
the  publie  waters.  In  view  of  the  persist- 
ency with  which  such  objections  are  en- 
tertained, and  the  earnestness  with  which 
they  are  continually  urged  by  those  engaged 
in  administering  our  laws  on  the  subject  of 
water  appropriations,  and  the  able  presen- 
*  tat  ion  thereof  by  counsel,  some  reference  to 
them  seems  advisable. 

It  is  asserted  that  the  doctrine  of  sale 
separate  from  land  is  the  doctrine  of  the 
-courts,  and  not  of  irrigators.  It  is,  of 
course,  true  that  the  public  announcement 
of  the  doctrine  is  to  be  found  in  the  deci- 
sions of  courts;  but,  had  the  owners  of  wa- 
ter rights  not  conceived  that  they  had  a 
property  in  their  right  to  use  water  which 
they  eould  convey  for  use  on  other  lands, 
there  doubtless  would  have  been  no  convey- 
ances to  be  considered  by  the  courts.  We 
cannot  agree  that  ther  doctrine  has  resulted 
from  ignorance  concerning  irrigation  mat- 
ters. Nor  can  we  agree  with  the  notion 
that  men  not  necessarily  or  usually  trained 
in  the  law  are  more  competent  than  the 
courts  to  determine  the  legal  principles  con- 
trolling the  use  of  water  by  prior  appro- 
priation, notwithstanding  that  the  judges 
may  not,  as  a  rule,  be  practical  irrigators. 
The  fact  that  judges  have  not  been  engaged 
in  banking  or  commercial  pursuits,  or  in 
managing  railroads  or  other  corporate  in- 
terests, has  not  been  put  forward  as  an 
argument  to  combat  the  justness  of  the  le- 
gal rules  and  doctrines  that  govern  finan- 
cial and  commercial  transactions,  or  that 
prescribe  the  duties  and  powers  of  railroad 
companies  or  other  corporations.  Legal  doc- 
trines in  this  country  have  generally  come 
from  the  courts,  and  must,  in  the  nature  of 
the  constitution  of  our  government,  con- 
tinue so  to  do,  except  where,  within  its 
province,  the  legislature  declares  what  the 
law  shall  be.  Indeed,  the  courts  first  an- 
nounced the  doctrine  of  prior  appropriation. 
The  law  of  this  state  conferring  certain 
powers  upon  the  board  of  control  makes 
the  courts  the  ultimate  judges  in  case  of 
controversy  on  appeal;  and  the  courts  sure- 
ly are  as  much  empowered,  within  the  ex- 
tent of  their  jurisdiction,  to  announce  doc- 
trines, as  are  administrative  boards.  We 
have  no  doubt,  however,  of  the  wisdom  of 
the  policy  which  places  the  initial  deter- 
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mination  of  priorities  in  the  hands  of  such 
a  board. 

It  may  be  accepted  as  true  that  the  rule 
permitting  the  sale  of  a  water  right  sep- 
arate from  the  land  has  been  the  source  of 
litigation.  But  that  affords  no  sufficient 
reason  for  destroying  property  rights.  We 
cannot  agree  that,  in  order  to  discourage 
litigation  or  render  it  impossible,  the  courts 
should  devest  the  citizen  of  his  property. 

Counsel  seem  to  treat  the  sale  in  contro- 
versy, and  the  question  generally  of  the 
right  of  sale  separate  from  the  land,  as  a 
sale  of  the  water  itself.  But  the  conveyance 
does  not  sell  water.  The  appropriation  was 
made  by  the  use  of  water  for  the  irrigation 
of  land  and  thereby  a  water  right  was  ob- 
tained the  nature  of  which  is  well  under- 
stood and  settled.  The  deed  conveys  an  in- 
terest in  that  water  right.  The  interest 
conveyed  passed  out  of  the  hands  of  the 
original  appropriator  into  the  hands  of  its 
grantee.  It  became  severed  from  the  land 
to  which  it  was  originally  attached,  it  is 
true,  but  it  immediately  became  attached  to 
other  land.  In  the  hands  of  the  grantee  the 
right  became  appurtenant  to  the  land  up- 
on which  the  grantee  intended  and  did  ap- 
ply it.  Should  the  grantee  not  apply  the 
right  to  a  beneficial  use,  he  could  not,  of 
course,  retain  it.  The  grantee  can,  by  non- 
user,  abandon  the  right  in  the  same  man- 
ner as  the  original  appropriator.  This  is 
not  a  case  where  an  appropriator  for  irriga- 
tion purposes  seeks  to  hold  the  water  for 
purpose  of  sale.  The  matter  stands  in  the 
same  situation  as  though  the  grantor  and 
grantee  had  originally  made  the  appropria- 
tion, and  secured  the  water  right  in  the  pro- 
portions stated  in  the  deed.  The  appropri- 
ator secured  a  property  right.  A  portion  of 
that  right  it  sold  to  be  beneficially  applied 
to  other  lands.  It  sold,  not  water,  but 
the  right  to  use  water;  in  other  words,  a 
water  right. 

We  cannot  agree  that  it  requires  a 
strained  and  distorted  interpretation  of  our 
statutes  to  uphold  the  doctrine  permitting 
the  sale  of  a  water  right  separate  from  the 
land.  On  the  contrary,  it  would  require  a 
strained  construction  of  the  statutes  to  deny 
such  a  right.  There  is  no  reasonable  indi- 
cation in  the  statutes,  in  our  opinion,  that 
the  requirements  for  describing  the  land  to 
be  irrigated  in  applications  for  permits  or 
in  certificates  of  appropriation  was  adopted 
on  the  theory  that  the  water  right  becomes 
inseparably  attached  to  the  particular  land, 
so  as  to  forever  be  incapable  of  transfer  to 
other  lands.  A  more  reasonable  view  of 
the  purpose  of  the  requirement  is  to  show 
that  an  actual  beneficial  use  has  been  or  is 
intended  to  be  made  of  the  water  claimed  to 
have  been  appropriated  or  intended  to  be 
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appropriated;  and  to  enable  those  charged 
with  the  duty  of  adjudicating  priorities  to 
determine  upon  some  definite  basis  the 
amount  and  quality  of  the  appropriation, 
as  well  as  to  preserve  a  convenient  record 
of  water  rights  as  appurtenant  to  certain 
tracts  of  land.  But  the  fact  that  the  leg- 
islative development  of  this  growing  sub- 
ject has  failed  to  provide  for  a  record  of 
transfers  of  the  right  to  other  lands,  which 
we  think  might  be  done,  is  not  to  be  held 
ground  for  holding  that  the  right  of  trans- 
fer does  not  exist. 

To  adopt  the  view  contended  for  against 
the  validity  of  the  conveyance  in  question 
would,  in  our  judgment,  require  us  to  deny 
the  element  of  property  in  the  water  right 
itself.  Nothing  in  the  decisions  on  the  sub- 
ject or  in  the  statute  authorizes  that.  The 
water  right,  when  sold,  does  not  become,  as 
suggested,  a  mere  "floating  right."  It  be- 
comes appurtenant  to  other  land,  if  it  is  in- 
tended by  the  grantee  for  irrigation,  or  else 
is  devoted  to  other  equally  beneficial  uses. 
Without  some  beneficial  use  after  sale,  it 
would  doubtless,  on  a  proper  showing,  be 
held  abandoned,  as  in  the  case  of  an  origi- 
nal appropriator  who  should  intentionally 
cease  to  use  it.  Moreover,  judging  from  the 
board's  decree  in  this  case,  it  would  seem 
that  the  administrative  officers  have  not  ad- 
hered very  strongly  to  the  proposition  that 
the  statutes  require  a  description  of  the 
land  for  the  purpose  of  inseparably  attach-* 
ing  the  water  right  to  the  particular  tract 
irrigated.  The  decree  awarded  to  the 
Springvale  Ditch  Company  a  designated  wa- 
ter right  for  the  irrigation  of  700  acres  of 
land.  But  the  particular  tracts  irrigated 
were  not  described,  except  that  the  said  700 
acres  are  described  generally  as  being  lo- 
cated within  certain  larger  tracts,  in  the 
aggregate  amounting  to  about  1,840  acres. 
This  might,  perhaps,  permit  the  appropria- 
tor to  apply  the  water  during  one  season  to 
one  part  of  the  land  described,  and  to  an- 
other part  in  another  season;  and  this  may 
be  the  custom  in  farming  under  irrigation. 
To  carry  the  theory  contended  for  to  its  le- 
gitimate and  logical  conclusion  would  seem 
to  require  the  particular  area  through  the 
irrigation  of  which  the  appropriation  was 
made  to  be  described  minutely,  and  thereby 
show  that  the  water  right  did  not  apper- 
tain to  any  other  part  of  the  land  owned 
by  the  appropriator.  But  the  statute  evi- 
dently does  not  require  such  minutia  of  de- 
scription, since  it  provides  only  for  a  de- 
scription of  the  legal  subdivisions  to  which 
the  water  is  to  be  applied. 

In  view  of  the  fact  that  the  doctrine  main- 
tained in  other  states  of  the  arid  region 
must  have  been  well  known  to  those  inter- 
ested in  our  legislation,  it  is  significant,  it 
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seems  to  us,  that  no  express  legislative  dec- 
laration on  the  question  has  been  incorpo- 
rated in  our  statutes.  And  is  it  not  also 
significant  that,  notwithstanding  the  ex- 
pressions of  this  court  in  1894,  in  the  cases 
cited  in  an  earlier  part  of  this  opinion,  the 
statutes  have  continued  silent  in  reference 
to  the  matter?  It  is,  moreover,  significant 
that  the  Constitution  requires  the  legisla- 
ture to  provide  by  law  for  the  exercise  by 
incorporated  cities,  towns,  and  villages  of 
the  right  of  eminent  domain  for  the  purpose 
of  acquiring  from  prior  appropriators,  upon 
the  payment  of  just  compensation,  such  wa- 
ter as  may  be  necessary  for  the  well-being 
thereof  and  for  domestic  uses.  Const,  art. 
13,  §  5. 

We  are  deeply  sensible  of  the  responsibil- 
ity attending  to  a  decision  of  this  important 
question.  We  have  brought  to  its  consid- 
eration for  some  time  careful  thought  and 
study,  and  the  result  is  that  we  can  ascer- 
tain no  reasonable  ground  for  departing 
from  the  well-settled  principle  so  firmly  and 
uniformly  upheld  by  all  the  authorities.  We 
can  perceive  nothing  in  the  fundamental 
principles  underlying  the  doctrine  of  prior 
appropriation  in  the  use  of  water  that  in- 
terferes with  the  right  of  sale  of  the  water 
right,  but,  on  the  contrary,  those  principles 
seem  to  be  in  harmony  with  such  right. 
Should  the  theory  be  adopted  that  water  ap- 
propriated for  the  irrigation  of  a  certain 
tract  of  land  must  be  forever  connected  with 
that  particular  tract,  and  cannot  be  sepa- 
rated therefrom  in  any  manner  by  sale,  by 
any  other  equally  beneficial  use,  or  other- 
wise, much  injustice  might  be  caused  by  rea- 
son of  the  failure  of  the  particular  tract 
to  further  respond  to  the  skill  of  the  hus- 
bandman. It  might  become  valueless  for 
many  reasons  unnecessary  to  mention,  and 
the  appropriator  who  may  have  expended 
much  money  and  time  in  completing  the  ap- 
propriation would  be  compelled  to  forfeit  it 
instead  of  supplying  it  to  other  lands.  The 
state,  certainly,  as  trustee  of  the  water,  and 
interested  in  its  conservation  and  economic- 
al distribution,  can  hardly  be  concerned  in 
having  a  particular  tract  of  land  irrigated 
in  preference  to  any  other.  Moreover,  for- 
feitures have  never  been  favored  in  the  law. 
But  is  it  not  a  conclusive  answer  to  the 
proposition  for  the  new  theory  that  there  is 
no  principle  of  law  upon  which  it  can  be 
logically  or  reasonably  based? 

The  evidence  in  this  case  shows  that  aft- 
er the  conveyance  of  the  water  right  in  ques- 
tion, the  grantor,  the  Springvale  Ditch  Com- 
pany, irrigated  not  more  than  one  half  as 
much  land  as  it  had  previously  irrigated, 
and  the  grantee  applied  the  water  which  it 
obtained  under  the  conveyance  to  the  irriga- 
tion of  180  acres  of  land.     This  is  not  an 
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increase  over  the  quantity  of  land  previous- 
ly irrigated,  and  there  is  nothing  in  the 
testimony  showing  or  tending  to  show  that 
the  use  of  the  water  since  the  transfer  has 
resulted  in  an  injury  to  the  plaintiffs  in 
error.  Indeed,  it  is  not  claimed  that  they 
have  been  injured,  efccept  upon  the  theory 
that  they  were  entitled,  as  the  next  succeed- 
ing appropriates,  to  any  water  which  the 
Springvale  Ditch  Company  may  have  aban- 
doned. It  must  be  understood  that  this  case 
does  not  present  any  facts  showing  a  sale 
of  surplus  water.  The  evidence  discloses, 
without  contradiction,  that  the  entire 
amount  of  the  maximum  allowed  to  the 
Springvale  company  was  seldom,  if  ever, 
used,  for  the  reason  that  the  stream  did  not 
supply  sufficient  water  in  ordinary  seasons, 
at  least,  to  allow  such  use.  There  is  no  evi- 
dence of  waste.  There  is  no  showing  that 
either  of  the  parties  to  the  deed  used  more 
water  than  they  actually  required. 

It  is  suggested  that  the  decree  commands 
the  plaintiffs  in  error  at  all  times  to  re- 
frain from  any  interference  with  the  maxi- 
mum quantity  allowed  by  the  board  to  the 
Springvale  Ditch  Company,  in  disregard  of 
the  custom  and  necessities  of  persons  en- 
gaged in  cultivating  land  by  irrigation.  It 
is  said,  in  substance,  that  an  appropriate 
does  not  require,  and  never  actually  uses, 
a  uniform,  continuous  flow  of  a  certain 
volume  of  water;  that  the  allowance  of  a 
certain  quantity  is  intended  only  as  a  maxi- 
mum limit  as  to  the  use  at  any  one  time, 
but  that  water  is  generally  used  only  about 
three  months,  and  the  maximum  not  over 
thirty  days.  Conceding  all  this,  it  is  not 
apparent  that  the  decree  is  to  be  interpret- 
ed as  permitting  the  defendant  in  error  to 
waste  any  of  the  water.  If  it  did,  it  might 
require  modification.  The  injunction  is 
against  interfering  with  the  use  and  enjoy- 
ment by  the  defendant  in  error  of  the  water 
to  which  he  is  entitled.     It  clearly  cannot 


operate  to  prevent  the  taking  of  any  water 
which  is  not  required  by  the  defendant  in 
error  for  the  irrigation  of  the  lands  to 
which  it  is  applied,  nor  do  we  think  it  was 
intended  to  so  operate.  The  rule  must  be 
the  same  as  between  any  other  appropria- 
tes.  Long,  Irrigation,  §  61. 

There  is  nothing  in  the  law  of  prior  ap- 
propriation that  prevents  a  change  of  the 
place  of  diversion  if  that  can  be  accom- 
plished without  injury  to  others.  We  are 
unable  to  discover  in  the  evidence  anything 
to  show  that  the  plaintiffs  in  error  are  in- 
jured by  the  diversion  of  the  water  under 
the  conveyance  at  the  head-gate  of  the  ditch 
of  defendant  in  error,  instead  of  at  the 
point  where  it  was  originally  diverted  by 
the  Springvale  Ditch  Company. 

Neither  do  we  discover  from  the  evidence 
that  trie  use  of  all  the  water  by  the  owners 
on  alternate  weeks,  respectively,  as  pro- 
vided in  the  deed,  operated  to  the  detriment 
of  the  plaintiffs  in  error.  Such  an  agree- 
ment between  several  persons  who  have  ap- 
propriated water  as  tenants  in  common  does 
not  seem  to  be  objectionable  in  itself.  Long, 
Irrigation,  §§  61,  85;  Kinney,  Irrigation, 
§§  301,  302;  Lytle  Creek  Water  Co.  v.  Per- 
dew,  65  Cal.  452,  4  Pac.  427;  Cache  la 
Poudre  Irrig.  Co.  v.  Larimer  &  W.  Reser- 
voir Co.  25  Colo.  144,  71  Am.  St.  Rep.  123, 
53  Pac.  318;  Meagher  v.  Hardenbrook,  11 
Mont.  385,  28  Pac.  451.  It  is,  of  course, 
true  that  the  defendant  in  error,  as  against 
subsequent  appropriators,  could  use  only  so 
much  as  he  could  use  beneficially.  The  deed 
having  conveyed  an  undivided  one  half  of 
the  water  right  to  the  defendant  in  error, 
the  parties  thereupon  stood  in  relation  to 
each  other  the  same  as  if  they  had  origi- 
nally made  a  joint  appropriation. 

The  record  disclosing  no  error,  the  judg- 
ment icill  be  affirmed. 

Corn,    Ch.    J.,    concurs. 
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NATIONAL  CASH  REGISTER  COM- 
PANY, Appt., 
v. 
B.  W.  TOWNSEND. 

(137  N.  C.  052  ) 

1.  One  who,  In  defense  to  an  action  for 
the  contract  price  of  a  machine  sold 
and  dell-re  red,  plead?  lb  at  the  execution 


of  the  contract  was  Induced  by  fraud,  has 
the  burden  of  establishing  (hat  fact  by  a 
preponderance  of  the  evidence 
2.  A  statement  by  one  attempting*  to 
sell  a  cash  reg-lster,  that  its  use  would 
sa*"»  the  expense  of  a  bookkeeper,  and  one 
half  of  one  clerk's  time,  is  merely  dealer's 
talk,  and,  although  false,  is  not  ground  for 
rescission  of  the  contract. 

(March  28,   1905.) 


Note. — For  other  cases  in  this  series  as  to 
right  to  rely  upon  representations  made  to  ef- 
fect contract  as  basis  for  a  charge  of  fraud,  see 
Fargo  Gaslight  &  Coke  Co.  v.  Fargo  Gas  & 
Electric  Co.  37  L.  R.  A.  593,  and  note,  and 
Gastafson  v.  Rustemeyer,  39  L.  R.  A.  044. 
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For  expressions  of  opinion  as  fraud,  see 
Hedln  v.  Minneapolis  Medical  &  S.  Institute, 
35  L.  R.  A.  417,  and  note. 

As  to  effect  of  representing  things  to  be  good, 
see  Crane  v.  Elder,  15  L.  R.  A.  795,  and  note. 


350 


Nobth  Carolina  Supreme  Covrt. 


Mar.. 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Robeson  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  the  purchase  price  of  a  cash  regis- 
ter alleged  to  have  been  sold  and  delivered 
by  plaintiff  to  defendant.    Reversed. 

Statement  by  Brown,  J.: 

This  was  a  civil  action  brought  by  plaintiff 
against  defendant  B.  W.  Townsend,  trading 
as  Townsend  Grocery  Store,  in  which  plain- 
tiff seeks  to  recover  of  defendant  the  sum  of 
$480,  balance  due  under  a  contract  for  the 
purchase  of  the  cash  register  sold  and  de- 
livered by  the  plaintiff  to  defendant.  The 
plaintiff  alleged  the  execution  of  the  con- 
tract, the  delivery  of  the  machine  thereun- 
der, and  the  amount  due.  The  defendant 
admitted  the  delivery  of  the  machine,  and 
at  the  trial  admitted  the  execution  of  the 
contract,  but  denied  the  indebtedness,  alleg- 
ing that  he  was  induced  to  purchase  the 
machine  by  the  fraudulent  representation  of 
one  Stronach,  the  plaintiff's  agent,  and 
prays  that  the  contract  be  rescinded. 

The  court  submitted  the  following  issues: 

(1)  What  is  the  balance  due  under  the 
contract  mentioned   in   the  pleadings? 

A.  $480. 

(2)  Was  the  defendant  induced  to  pur- 
chase the  cash  register  by  the  false  repre- 
sentations of  the  agerit  o'f  the  plaintiff,  as 
set  forth  in  the  answer? 

A.  Yes. 

(3)  Did  the  defendant  offer  to  surrender 
the  said  cash  register  to  the  plaintiff  upon 
discovery  of  said   false  representations? 

A:  No. 
•  (4)   What  is  the  actual  market  value  of 
the  said  cash  register? 

A.  $350. 

From  a  judgment  for  the  plaintiff  for 
$325  and  costs  he  appealed. 

Messrs.  McLean,  MoLean,  ft  MoCor- 

mick   for   appellant. 

Messrs.  Mclntyre  ft  Lawrence,  for 
appellee : 

The  statements  of  the  agent  of  the  plain- 
tiff amounted  to  a  false  representation,  and 
entitled  the  defendant  to  rescind  the  con- 
tract. 

Foggart  v.  Blackweller,  26  N.  0.  (4 
I  red.  L.  238;  Hen80n  v.  King,  48  N.  C. 
(3  Jones,  L.)  419;  Thomas  v.  Simpson,  80 
X.  C  4. 

Where  the  purchaser  necessarily  trusts 
to  the  judgment  of  the  seller  of  an  article 
that  it  is  fit  for  a  particular  purpose,  there 
is  an  implied  warranty  that  the  commodity 
rthall  be  reasonably  fit  for  that  purpose. 

AfcQuaid  v.  Ross,  85  Wis.  492,  22  L.  R. 
A.  187,  39  Am.  St.  Rep.  864,  55  N.  W.  705; 
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Kellogg  Bridge  Co.  v.  Hamilton,  110  U.  S. 
108,  28  L.  ed.  86,  3  Sup.  Ct.  Rep.  537: 
Getty  v.  Rountree,  2  Pinney  (Wis.)  379,  54 
Am.  Dec.  138;  Blaekmore  v.  Fairbanks,  M. 
&  Co.  79  Iowa,  282,  44  N.  W.  548;  Hight  v. 
Bacon,  126  Mass.  10,  30  Am.  Rep.  639; 
Tacoma  Coal  Co.  v.  Bradley,  2  Wash.  600. 
26  Am.  St.  Rep.  890.  27  Pac.  454;  Freeman 
v.  Clute,  3  Barb.  424;  Benjamin  Sales,  606, 
644;  10  Am.  &  Eng.  Enc.  Law,  p.  143; 
Morse  v.  Union  Stock  Yards  Co.  21  Or.  289. 
14  L.  R.  A.  157,  28  Pac.  2;  Hobart  v.  Young, 
63  Vt.  363,  12  L.  R.  A.  693,  21  Atl.  612; 
Austin  v.  Nickerson,  21  Wis.  543;  Tenne\f 
v.  Cotcles,  67  Wis.  596,  31  N.  W.  221 ;  Ault- 
man  v.  Weber,  28  111.  App.  91 ;  Tabor  v.  Pet- 
ers, 74  Ala.  90,  40  Am.  Rep.  804;  28  Am.  & 
Eng.  Enc.  Law,  p.  751;  Smith  v.  Richards, 
13  Pet.  26,  10  L.  ed.  42;  Whitehead  d  A. 
Mach.  Co.  v.  Ryder,  139  Mass.  366,  31  N. 
E.  736;  English  v.  Spokane  Commission  Co. 
6  C.  C.  A.  416,  15  U.  S.  App.  218,  57  Fed. 
451;  Hicks  v.  Stevens,  121  111.  186,  11  N.  E. 
241 ;  Elkins  v.  Kenyon,  34  Wis.  93;  Latham 
v.  Shipley,  86  Iowa,  543,  53  N.  W.  342. 

The  plaintiff  was  not  obliged  to  rescind 
the  contract  and  return  the  machine.  He 
could  keep  the  machine  and  set  up  the  differ- 
ence between  the  contract  and  the  market 
price. 

Critchcr  v.  Porter  McNeal  Co.  135  N.  C. 
542,  47  S.  E.  604;  Kester  Bros.  v.  Miller 
Bros.  119  N.  C.  475,  26  S.  E.  115;  Huyett 
4  S.  Mfg.  Co.  v.  Gray,  124  X.  C.  322,  32  S. 
E.  718. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

It  is  unnecessary  to  consider  the  53  excep- 
tions in  the  record.  The  plaintiff  requested 
the  court  to  charge  that,  upon  the  whole 
evidence,  the  plaintiff  is  entitled  to  recover 
of  the  defendant  the  sum  of  $480.  We  are 
of  opinion  that  such  instruction  should 
have  been  given,  or,  rather,  that  at  the  close 
of  the  evidence,  with  the  admissions  of  the 
parties,  such  should  have  been  the  judgment 
of  the  court.  It  is  admitted  that  the  de- 
fendant purchased  the  cash  register  at  the 
price  of  $505,  and  that  he  paid  $25  on  it: 
that  the  same  was  delivered  to  him;  and 
there  is  no  claim  made  of  any  defect  in 
the  mechanical  construction  of  the  machine. 
The  defendant  signed  a  written  contract  se- 
curing the  purchase  of  the  machine,  and 
stipulating  the  dates  of  payment.  The  de- 
fendant sets  up  an  equitable  defense, — that 
the  execution  of  the  contract  was  induced 
by  the  false  and  fraudulent  representations 
and  deceit  of  the  plaintiff's  agent  who  sold 
him  the  machine,  and  asks  for  a  rescission 
and  cancelation  of  the  contract.  The  bur- 
den of  proof  is  therefore  upon  the  defend- 
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ant  to  establish  .such  allegations  by  a  pre- 
ponderance of  the  evidence,  and,  failing  to 
do  so,  the  plaintiff  is  entitled  to  judgment 
for  the  balance  due  upon  the  contract  price. 

The  allegations  relating  to  deceit  and 
fraud  in  the  answer  charge  that  the  agent 
of  the  plaintiff  stated  to  the  defendant  that 
the  use  of  the  cash  register  would  save  the 
expense*  of  a  book ee per;  that  the  books 
could  be  kept  upon  the  machine,  and  that 
it  would  not  take  half  the  time  to  keep  the 
defendant's  books  as  was  required  without 
a  machine,  and  that  it  would  save  half  of 
one  clerk's  time ;  and  that  the  machine  could 
be  operated  by  a  person  of  ordinary  intelli- 
gence. We  note  that  the  answer  fails  to 
allege  that  such  representations  were  not 
only  false,  but  were  known  by  the  agent  to 
be  false,  or,  not  knowing  them  to  be  true, 
he  made  them  with  a  wrongful  and  fraudu- 
lent intent,  or  with  reckless  or  wanton  dis- 
regard of  the  truth.  For  such  omission, 
the  court  might  well  have  rendered  judg- 
ment upon  the  pleadings.  But,  as  the  case 
was  tried  before  the  jury,  we  have  consid- 
ered it  as  if  such  necessary  averments  were 
in  the  answer. 

The  material  elements  of  fraud,  as  laid 
down  by  the  text  writers,  are,  first,  mis- 
representation or  concealment;  second,  an 
intention  to  deceive,  or  negligence  in  utter- 
ing falsehoods  with  intent  to  influence  the 
actions  of  others;  and,  third,  the  success  of 
the  deceit  in  influencing  the  action  of  the 
other  party.  To  constitute  legal  fraud  which 
will  warrant  the  recission  of  a  contract, 
there  must  be  a  false  representation  of  a 
material  fact.  There  are  cases  in  the  books 
where  courts  of  equity  have  afforded  relief 
from  the  consequences  of  innocent  misrepre- 
sentation. Contracts  induced  thereby  have 
in  some  instances,  and  under  peculiar  cir- 
cumstances, been  set  aside;  but  in  all  the 
cases  the  misrepresentation  was  of  a  mate- 
rial and  subsisting  fact.  No  particular  rule 
can  be  laid  down  as  to  what  false  representa- 
tion will  constitute  fraud,  as  this  must 
necessarily  depend  upon  the  facts  of  each 
case,  the  relative  situation  of  the  parties, 
and  their  means  of  information.  But  all 
the  authorities  are  to  the  effect  that  where 
the  false  representation  is  an  expression  of 
commendation,  or  is  simply  a  matter  of 
opinion,  the  courts  will  not  interfere  to 
correct  errors  of  judgment.  Walsh  v.  Hall, 
66  N.  C.  236.  The  law  will  not  give  relief 
unless  the  misrepresentation  be  of  a  sub- 
sisting fact.  Hill  v.  Qettys,  135  N.  C.  375, 
47  S.  E.  449.  What  has  been  called  "prom- 
issory representation,"  looking  to  the 
future,  as  to  what  the  vendee  can  do  with 
the  property,  how  much  he  can  make  on  it, 
and,  in  this  case,  how  much  he  can  save  by 
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the  use  of  it,  are  on  a  par  with  false  affirma- 
tions and  opinions  as  to  the  value  of  prop- 
erty, and  do  not  generally  constitute  legal 
fraud.  Benjamin,  Sales,  7th  ed.  483  et  seq. 
Gordon  v.  Parmelee,  2  Allen,  212;  Long  v. 
Woodman,  58  Me.  52,  and  cases  cited.  Mr. 
Clark,  in  his  work  on  Contracts,  states,  in 
substance,  that  commendatory  expressions 
or  exaggerated  statements  as  to  value  or 
prospects,  or  the  like,  a*  where  a  seller  puffs 
up  the  value  and  quality  of  his  goods,  or 
holds  out  flattering  prospects  of  gain,  are 
not  regarded  as  fraudulent  in  law.  Pp.332  - 
334.  It  is  the  duty  of  the  purchaser  to  in- 
vestigate the  value  of  such  expressions  of 
commendation.  He  cannot  safely  rely  upon 
them.  If  he  docs  he  cannot  treat  it  as 
fraud,  either  for  the  purpose  of  maintaining 
an  action  of  deceit,  or  for  the  purpose  of 
rescinding  a  contract  at  law  or  in  equity. 
Saunders  v.  Hatterman,  24  N,  C.  (2  Ired. 
L.)  32,  37  Am.  Dec.  404;  14  Am.  &  Eng. 
Enc.  Law,  p.  34,  and  cases  cited.  Mr.  Kerr, 
in  his  work  on  Fraud  and  Mistake,  at  page 
83,  says:  "A  misrepresentation  to  be  ma- 
terial, should  be  in  respect  of  an  ascertain- 
able fact,  as  distinguished  from  a  mere 
matter  of  opinion.  A  representation  which 
merely  amounts  to  a  statement  of  opinion 
.  .  .  .  goes  for  nothing,  .though  it  may 
not  be  true,  for  a  man  is  not  justified  in 
placing  reliance  on  it."  Again:  "A  man 
who  relies  on  such  affirmations  made  by  a 
person  whose  interest  might  so  readily 
prompt  him  to  invest  the  property  with  ex- 
aggerated value  does  so  at  his  peril,  and 
must  take  the  consequences  of  his  own. 
imprudence." 

The  evidence  relied  on  by  the  defendant 
is  as  deficient  in  proving  the  necessary  ele- 
ments of  legal  fraud  as  the  answer  is  in 
alleging  them.  It  tends  to  prove  that  Stro- 
nach,  the  plaintiff's  agent,  approached  the 
defendant  for  the  purpose  of  selling  him  a 
cash  register;  that  he  stated  to  the  defend- 
ant that,  if  he  would  use  the  cash  register 
credit  system,  he  could  do  the  same  busi- 
ness he  was  doing  with  one  clerk  less,  or  do 
away  with  a  bookkeeper;  that  the  defendant 
said,  if  that  was  true,  he  would  take  one: 
that  defendant's  brother  had  a  cash  regis- 
ter which  looked  like  the  one  plaintiff  sold 
defendant;  that  the  next  morning  the  de- 
fendant sent  his  bookkeeper  to  see  his 
brother's  machine  and  report  upon  it;  that, 
when  he  came  back  and  reported,  the  de- 
fendant signed  the  contract  and  bought  the 
machine.  According  to  the  defendant's 
own  evidence,  the  machine  worked  all  right, 
and  it  was  only  a  question  of  the  time  it 
took  the  defendant's  clerks  to  operate  it. 
The  defendant  testified  that  he  did  not  know 
that    the   machine    had    an    adding   attach- 


352 


North  Carolina  Supreme  Court. 


Mab., 


ment.  He  said :  "The  only  objection  I  had 
to  it  was,  it  took  a  little  more  time.  I 
asked  my  brother,  who  had  a  cash  register, 
about  his,  and  he  reported  that  the  cash 
register  is  a  good  thing.'1  The  defendant 
further  testified:  "Neither  I  nor  my  clerks 
have,  ever  had  any  experience  with  a  machine 
of  this  kind.  I  knew  nothing  about  one. 
Stronach  told  me  tnat  the  trouble  with  the 
machine  was  that  I  had  not  sufficiently  tried 
it.  We  used  the  cash  register  only  one 
week.  It  took  us  about  twice  as  long." 
The  defendant's  bookkeeper  testified:  "The 
machine  was  perfect,  from  a  mechanical 
standpoint.  I  cannot  say  that  it  would  take 
me  twice  as  long  with  a  machine  as  it 
would  with  the  books.  The  more  familiar 
I  became  with  it,  the  faster  I  could  work 
it.  The  more  it  was  used,  the  better  it 
would  work.  We  did  not  use  it  over  two 
weeks.  I  had  never  had  any  previous  ex- 
perience with  cash  registers."  Another 
witness  for  the  defendant  said:  "The  cash 
part  was  all  right.  The  credit  part  did 
not  work  well.  If  we  had  tried  it  longer, 
it  might  have  worked  better."  This  evi- 
dence does  not  disclose  any  misrepresenta- 
tion of  a  subsisting  fact.  The  language 
of  the  agent  at  best,  was  nothing  more  than 
"dealer's  talk,"  commending  his  wares,  and 
possibly  exaggerating  what  the  machine 
could  do.  There  is  no  evidence  of  a  fraud- 
ulent misrepresentation,  or  that  the  defend- 
ant acted  entirely  upon  such  representation, 
and  there  is  no  evidence  that  the  agent 
knew  such  statements  to  be  false  when  he 
made  them.  The  evidence  shows  that  the 
defendant  undertook  to  investigate  the  truth 
and  value  of  the  agent's  representations  on 
his  own  account  when  he  sent  his  bookkeep- 
er to  examine  and  inquire  into  the  value  of 
his  brother's  machine,  and  did  not  sign  the 
contract  until  his  bookkeeper  reported. 
70  L.  R.  A. 


There  is  no  evidence  to  show  that  the  value 
of  this  machine  as  a  labor-saving  device  was 
peculiarly  within  the  knowledge  of  the  agent ; 
that  it  was  not  known  to  other  persons  to 
whom  the  purchaser  might  have  applied  for 
information ;  that  the  agent  did  anything  to 
prevent  investigation  on  his  part.  Such 
evidence  is  regarded  by  some  judges  as  mate- 
rial in  cases  of  this.  kind.  Conly  v.  Coffin, 
115  N.  C.  566,  20  S.  E.  207.  When  the  pur- 
chaser undertakes  to  make  an  investiga- 
tion of  his  own,  and  the  seller  does  nothing 
to  prevent  this  investigation  from  being  as 
full  as  he  chooses  to  make  it,  the  purchaser 
cannot  afterwards  allege  that  the  vendor 
made  misrepresentations.  Jennings  v. 
Broughton,  5  De  G.  M.  &  G.  126 ;  Southern 
Development  Co.  v.  Silva,  125  U.  S.  259,  31 
L.  ed.  683,  8  Sup.  Ct.  Rep.  881. 

The  evidence  fails  to  show  that  the  de- 
fendant has  given  the  machine  a  fair  trial. 
On  the  contrary,  his  own  witnesses  testified 
that,  the  more  they  used  it,  the  more  expert 
they  became.  It  is  common  knowledge  and 
everyday  experience  that  the  wonderful 
products  of  mechanical  skill,  which  in  their 
operations  almost  approach  human  intelli- 
gence, require  practice  in  order  that  the 
best  results  may  be  produced.  It  is  possible 
that,  if  the  defendant  and  his  clerks  per- 
severe in  their  efforts  to  master  this  ma- 
chine, he  may  agree  with  his  brother  that 
"the  cash  register  is  a  good  thing."  But 
if  it  turns  out  that  he  has  sustained  loss, 
not  from  any  mechanical  defect  in  the  ma- 
chine, he  must  attribute  it-  to  his  own  negli- 
gence and  indiscretion.  He  did  not  exer- 
cise that  diligence  in  making  inquiry  which 
the  law  expects  of  a  reasonable  and  careful 
person.  Vigilantibus  et  non  dormientibus 
jura  subveniunt. 

New  trial. 
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CHAMBERLAIN         TRANSPORTATION 

COMPANY,  Appt., 

t>. 

ASHLAND  NATIONAL  BANK  of  Ashland, 

Wisconsin. 


,      THE  WORTHINGTON. 
(66  C.  C.  A.  555,  133  Fed.  725.) 

1.  A  claim  for  money  advanced  upon 
ike  credit  of  the  vessel  at  the  request 
of  the  owner,  who  Is  without  funds  In  a  for- 
eign port,  to  enable  the  vessel  to  load  and 
continue  her  voyage,  is  a  maritime  Hen. 

a.  A  maritime  lien  for  money  advanced 
to  a  vessel  in  a  foreign  port  upon*  re- 
quest of  the  owner,  to  assist  in  loading  her, 
is  not  defeated  by  the  fact  that  the  fundi 
were  diverted  from  the  purpose  for  which 
they  were  advanced,  the  owner  being  es- 
topped  to  set  up  that  defense. 

(October  4,  1904.) 


APPEAL  by  defendant  from  a  decree  of 
the  District  Court  of  the  United  States 
for  the  Northern  District  of  Illinois  estab- 
lishing a  lien  against  a  vessel  for  advances 
to  enable  her  to  load. 


Statement  by  Jenkins,  Circuit  Judge: 
The  Ashland  National  Bank  filed  its  libel 
against  the  steamer  Worthington,  of  the 
port  of  Chicago,  Illinois,  to  recover  the 
sum  of  $300,  advanced  at  the  port  of  Ash- 
land, Wisconsin,  for  the  use  of  the  vessel. 
The  Chamberlain  Transportation  Company, 
a  corporation  of  the  state  of  Illinois,  the 
owner,  intervened,  and  bonded  the  vessel. 
The  steamer  was  due  at  the  port  of  Ash- 
land on  May  29,  1902,  where  she  was  to 
take  on  a  cargo  of  lumber  to  be  transported 
to  Chicago,  or  to  some  port  in  the  state  of 
New  York.  The  owner  was  without  funds 
to  pay  the  necessary  expense  of  loading, 
and,  by  direction  of  the  owner,  its  secretary 


Nora. — What  contracts  will  support  maritime 
lien. 

I.  General  principles,  354. 
II.  Decisions  by  common-law  courts. 

a.  Weight,  358. 

b.  Hen  for  freight  and  demurrage,  358. 

c.  Average,  368. 

d.  Wages,  364. 

c.  Hypothecation  and   bottomry,   364. 

f.  Supplies  and  repairs,  365. 

g.  Advances  and  disbursements,  367. 
h.  To  enforce  contract  of  vessel,  368. 
i.  Salvage,  368: 

HI.  To  pay  for  services  of  vessel. 

a.  Freight. 

1.  Lien  exists,  368. 

2.  Depends  on  possession,  370. 

3.  On  sab  freights,  371. 

4.  When  attaches,  373. 

b.  Demurrage,  dead  freight,  and  other 

charges,  374. 
IV.  General  average,  375. 
Y.  Salvage. 

a.  In  general,  876. 

b.  Rescue  of  captured  ship,  377. 
YI.  Contracts  with  seamen. 

a.  Lien  for  services. 

1.  Lien  exists,  377. 

2.  Who  entitled  to,  379. 

3.  Effect  of  special  contract,  380. 

4.  Chartered  vessel,  380. 

5.  Loss  of,  381. 

b.  Board  and  supplies,  381. 
VII.  Contract  between  master  and  ship. 

a.  Services,  381. 

b.  Disbursements. 

1.  lAen  on  ship  and  cargo,  383. 

2.  Lien  on  freight,  384. 
VIII.  Contracts  with  other  persons. 

a.  Pilots,  384. 

b.  Stevedores,  884. 

c.  Watchmen  and  caretakers,  386. 

d.  Agents,   brokers,   clerks,   etc.,  387. 
IX.  Other  contracts  for  services  and  benefits 

generally. 
a.  Towage,  388- 
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IX. — continued. 

b.  Wharfage,  388. 

c.  Insurance,  389. 

d.  Other  contracts,  390. 

e.  Vessel  in  custody  of  law,  391. 
X.  Contracts  for  supplies  and  repairs. 

a.  Authority  to  give  lien. 

1.  Of  master,  891. 

2.  Of  owner,  892. 

3.  Vessel  under  charter,  895. 

b.  Supplies  furnished  in  foreign  port. 

1.  General  rule,   399. 

2.  Necessity  for  lien  must  exist,  401. 

3.  What  are  necessaries,  403. 

4.  Who  must  order,  404. 

5.  No  lien  if  sale  is  on  personal 

credit,  405. 

6.  Effect     of     taking     collateral 

security,  406. 

7.  Character  of  vessel,  407. 

c.  Supplies  furnished  in  home  port. 

1.  No    implied    lien    exists    gen- 

erally, 407. 

2.  Criticisms   of  rule,  409. 

3.  Change  of  admiralty  rule,  410. 

4.  Effect  of  state  statute,  411. 

5.  Possessory  Hen  for  repairs,  411. 

6.  Lien  on  proceeds,  412. 

d.  What  ports  are  foreign,  and  what 

domestic,  412. 

XI.  Contracts  for  construction,  413. 

XII.  Advances. 

a.  Lien  for,  in  general,  414. 

b.  By  agent,  charterer,  consignee,  etc., 

416. 

c.  By  ship's  husband  or  part  owner, 

416. 
Xlfl.  Mortgage,  purchase  money,  drafts,  417. 
XIV.  Bottomry.  ■ 

a.  May  give  lien,  418. 

b.  Who  may  give,  419. 

c  Necessity  must  exist,  420. 

d;  For  what  purposes  given,  423. 

e.  Who  may  take,  425. 

t.  Risk  and   interest,  425. 
g.  For    past    debts,    or    after    other 
credit,  420. 
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011  that  day  applied  to  the  Ashland  bank 
for  the  loan  of  the  sum  of  $300  upon  the 
credit  of  the  vessel,  stating  that  the  money 
was  needful  for,  and  would  be  used  to  pay, 
the  necessary  cost  of  loading  the  vessel  at 
that  port.  The  money  was  thereupon  loaned 
by  the  bank  upon  the  credit  of  the  vessel 
for  the  purpose  indicated;  the  secretary  of 
the  owner  giving  to  the  bank  a  draft  upon 
the  owner  at  Chicago,  as  he  was  authorized 
by  the  transportation  company  to  do,  which 
draft  was  accepted,  but  never  paid.  At  the 
hearing  no  evidence  was  offered  by  the  libel- 
lant  to  show  that  the  money  so  loaned  was 
actually  used  to  pay  the  expense  of  loading 
the  vessel,  and  the  offer  of  the  owner  to 
show  that  it  was  diverted  from  the  pur- 
pose  for   which   it   was   loaned   was   over- 


ruled. The  court  below  pronounced  for  thr 
libel! ant,  nnd,  from  a  decree  for  the  amount 
loaned,  an  appeal  is  taken  to  this  court  by 
the  owner,  the  Chamberlain  Transporta- 
tion Company. 

Argued  before  Jenkins,  Grosscup,  and 
Baker,  Circuit  Judges. 

Mr.  Thomas  Bradwell,  with,  Mr. 
Joseph  A.  Mclneraey,  for  appellant: 

Appellee  has  not  made  out  such  a  case  as 
entitles  it  to  maintain  an  action  of  this  kind. 

A  suit  in  rem  is  always  founded  upon  a 
maritime  lien,  or  a  statutory  lien  in  the 
nature  of  a  maritime  lien,  to  foreclose  or  en- 
force which  is  the  subject  of  the  suit;  and, 
in  the  absence  of  such  a  lien,  the  remedy  in 
rem  will  not  lie. 


XIV.— continued. 

h.  Communication  with  owner.  427. 
I.  Presumption*      and      ourden      of 

proof,  428. 
J.  Rights  of  cargo,  420. 
k.  Recording,  429. 
XV.  Respondentia,  429. 
XVI.  Hypothecation  of  freight,  431. 
XVII.  Contract  for  ship's  services. 

a.  Lein  to  enforce  carriage  contract. 

1.  In  favor  of  cargo,  432. 

2.  In  favor  of  passenger,  433. 

3.  Effect  of  "commerce  clause," 

433. 

b.  When  lien  attaches,  433. 

c.  Contract  to  act  as  agent,  435. 

d.  Other  contracts,  436. 
XVIII.  Effect  of  English  statutes. 

a.  The  statutes  and  their  interpre- 

tation, 436. 

b.  Lien  of  master. 

1.  For  wages,  437. 

2.  For  disbursements,  438. 

c.  Supplies  and  repairs,  439. 

d.  Advances,  439 

e.  Other  liens,  439. 

I.  General  principles. 

In  Harney  v.  The  Sydney  L.  Wright,  5 
Hughes,  474,  Fed.  Can.  No.  $,08&r  the  court 
says  that  there  is  a  tendency  to  confuse  the 
admiralty  lien  with  the  common-law  Hen,  and 
that,  therefore,  there  is  a  natural  Inference 
that  the  two  respective  liens  must  be  created 
In  like  modes  and  by  like  agencies;  and,  look 
lng  to  the  analogies  of  the  common  law,  courts 
are  apt  to  fall  into  the  belief  that,  in  order  for 
the  admiralty  lien  to  attach  to  a  vessel,  it  must 
be  created  by  the  owner,  or  by  an  authorised 
agent,  by  means  of  some  act  of  one  or  the 
other  of  these  persons,  more  or  less  formal. 
positive,  and  solemn;  that  is  to  say,  In  some 
such  manner  and  through  some  such  instrumen- 
tality as  that  by  which  a  common-law  Hen  1* 
created ;  whereas  one  of  the  essential  incidents  of 
an  admiralty  lien  Is,  that  It  is  the  vessel  herself 
which  acts  in  Its  creation,  she  herself  being 
the  contracting  party  or  tort  feasor,— owner- 
ship, proprietorship,  agency,  attorneyship,  and 
the  like  Ideas,  being  Ignored.  But  the  court 
says  that  what.  In  modern  times,  is  called  the 
admiralty  lien  has  no  affinity  with  the  common- 
law  right  of  Men.  In  the  admiralty  the  right 
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of  the  creditor  of  a  ship  Is  to  find,  sue,  and 
arrest  her,  as  If  she  were  a  living  person. 
The  admiralty  right  to  take  and  arrest  the 
ship  is  simply  the  same  right  as  that  which 
the  creditor  had.  In  early  times,  to  sue  and 
arrest  the  corpus  of  his  debtor.  This  right  is 
entirely  different  from  the  received  notions  of 
Hen.  It  Is  simply  a  right  to  sue  and  arrest. 
It  is  true  that  there  are  corporeal  and  actual 
hypothecations  in  admiralty  by  which  Hens 
are  established  upon  ships  In  the  fullest  sense 
of  the  common-law  Hen,  as,  for  Instance,  In 
the  case  of  bottomry  bonds;  but  the  ordinary 
right  to  proceed  in  rem  In  admiralty,  against 
a  ship,  Independently  of  such  hypothecation,  Is 
of  an  essentially  different  character. 

So,  In  The  Underwriter,  119  Fed.  713,  the 
court  says  there  has  been  a  confusion  between 
the  question  of  jurisdiction  of  the  admiralty 
courts  and  that  of  the.  substantive  law  of  the 
admiralty,  which  has  affected  the  history  of  the 
Hen. 

During  the  formative  period  of  the  English 
common-law,  the  common-law  courts  which 
had  the  power  to  enforce  their  opinions,  for 
some  reason  not  perfectly  understood  at  the 
present  time,  exhibited  a  violent  animosity 
against  the  courts  of  admiralty,  and  drew  to 
themselves  a  large  part  of  the  business  which 
should  have  been  disposed  of  by  the  latter 
courts.  This  business  w*b,  moreover,  dis- 
posed of  on  common-law  principles,  and  not 
upon  those  upon  which  the  admiralty  courts 
were  wont  to  act.  The  result  was  that,  for  a 
long  period  of  time,  there  was  little,  If  any, 
distinctive  admiralty  law  In  England,  and, 
when  the  power  of  the  admiralty  courts  was 
restored,  they  found  themselves  hampered  by  a 
body  of  precedents  which  were  based  on  com- 
mon-law principles,  and  were  of  little  value 
a*  expositions  of  the  admiralty  law,  but 
which  could  not  be  entirely  Ignored.  Conse- 
quently, there  is  a  marked  conflict,  even  yet,  be- 
tween the  admiralty  law  as  administered  In 
England  and  the  general  admiralty  law  of  the 
world.  When  the  common-law  courts  denied 
the  admiralty  courts  jurisdiction  of  suits  to 
enforce  claims  against  vessels,  and  decided 
that  there  was  no  Hen  at  common  law,  the 
practical  effect  was  to  destroy  the  Hen,  since  an 
unenforceable  Hen  was  of  little  value.  To  de- 
termine the  extent  to  which  the  common-law 
courts  carried  their  antagonism  to  the  admiralty 
courts,  attention  Is  called  to  the  note  to  Bal- 
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The  Guiding  Star,  18  Fed.  263;  The 
larch,  2  Curt.  C.  C.  427,  Fed.  Cas.  No. 
8,085;  Beane  v.  The  Mazurka,  2  Curt.  C.  C. 
72,  Fed.  Cas.  No.  1,175. 

In  order  to  constitute  a  lien  upon  a  vessel 
for  money  advanced  to  the  master  or  owner 
of  said  vessel,  it  must  be  shown  conclusively 
that  the  money  was  advanced  on  the  credit 
of  the  vessel  to  pay  lien  claims,  and  act- 
ually used  for  that  purpose. 

The  Wyoming,  36  Fed.  493. 

The  draft  did  not  constitute  a  lien  on 
said  vessel  as  long  as  the  debt  for  which 
it  was  given  was  not  a  lien. 

The  Woodland  (Fechtenburg  v.  T7ie 
Woodland)  104  U.  S.  180,  181,  26  L.  ed. 
705,  706. 

A  lien,  being  an  exception  to  the  general 


rule  which  entitles  creditors  to  partici- 
pate equally  in  all  the  property  of  their 
debtor,  and  a  maritime  lien  being  also  a 
jus  in  re  which  goes  with  the  thing  into 
the  hands  of  the  purchasers,  and  so  is  em- 
barrassing to  commerce,  is  stricti  juris; 
and  it  cannot  be  made  out,  by  way  of  argu- 
ment, by  analogy,  or  from  considerations 
of  convenience. 

The  Larch,  2  Curt.  C.  C.  427,  Fed.  Cas. 
No.   8,085. 

Mr.  C.  E.  Kremer,  for  appellee: 

Ashland  was  a  foreign  port  to  the  vessel. 

The  Grapeshot  {The  Grapeshot  v.  Wal- 
lerstein)  9  Wall.  129,  19  L.  ed.  651;  The 
Kalorama  ( Pender gast  v.  The  Kalorama) 
10  Wall.  204,  19  L.  ed.  941. 

A  loan  lawfully  made  to  supply  wants  or 


tlmore  Steam  Packet  Co.  v.  Patterson,  60 
L.  R.  A.  193.  When  the  duty  devolved  upon 
the  courts  of  this  country  to  determine  the 
extent  of  the  admiralty  jurlrdlctlon  which 
had  been  conferred  upon  the  Federal  courts 
by  the  Constitution,  there  was  a  violent  con- 
flict In  opinion  between  the  judges  upon  the 
subject.  One  class  Inclined  to  follow  the  rule 
announced  by  Mr.  Justice  Johnston  in  Wood- 
ruff v.  The  Levi  Dearborne,  4  Am.  L.  J.  07, 
Fed.  Cas.  No.  17,988,  Affirming  4  Am.  L.  J. 
88,  Feb.  Cas.  No.  17,987,  and  other  places 
that  the  admiralty  law  to  be  enforced  in  the 
courts  of  the  United  States  Is  the  law  of  Eng- 
land. 

But  wiser  counsels  prevailed,  and,  chiefly 
because  of  the  efforts  of  Mr.  Justice  Story,  the 
courts  In  this  country  have,  with  a  few  excep- 
tions, adopted  the  law  as  it  Is  generally  en- 
forced by  the  commercial  nations  of  the  earth. 

In  The  American,  16  Month.  L.  Rep.  264, 
Fed.  Cas.  No.  288,  It  Ib  said,  the  maritime  Hen 
is  founded  on  principles  of  International  and 
commercial  policy,  and  it  is  allowed  for  the 
purpose  of  giving  credit  to  the  ship  to  enable 
the  master  to  obtain,  in  a  foreign  port,  the 
funds  necessary  to  the  safe  and  successful 
prosecution  of  his  vpyage,  whenever  these 
funds  cannot  be  obtained  on  the  credit  of  the 
master  and  owner. 

So,  in  Hoffman  v.  The  Nebraska,  61  Fed. 
514,  it  is  said  maritime  Hens  proper  are  the 
creation  of  the  law  to  make  navigation  possi- 
ble. They  arose  in  a  day  when  the  high  seas 
were  the  pathway  for  vessels,  and  when  the 
nations  In  whose  ports  the  vessels  anchored 
were  much  more  strangers  to  each  other  than 
they  are  to-day.  The  craft  of  a  nation  in  a 
foreign  port  had  no  credit,  except  itself,  upon 
which  to  obtain  the  repairs  or  supplies  that 
were  necessary  to  take  it  home.  The  necessity 
of  maintaining  that  credit  Inviolate  caused  the 
courts  of  the  home  port  to  enforce  the  pledge 
of  the  vessel,  even  to  the  point  of  discrimina- 
tion against  the  other  claimants,  except  salvage 
and  seamen.  It  was  the  only  method  by  which 
vessels  away  from  home  could  obtains  wings 
to  fly  the  seas.  On  this  necessity  grew  up  the 
doctrine  of  maritime  liens  proper. 

A  Hen  at  common  law  Implies  that  the  party 
by  whom  it  is  claimed  Is  either  in  the  actual 
or  constructive  possession  of  the  thing.  But 
no  such  qualification  Is  applicable  to  mari- 
time liens  which  exist  independently  of  posses- 
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slon.  Such  Hen,  once  acquired,  clings  to  the 
ship  wherever  she  may  be  borne,  and  is  thus 
distinguished  from  the  common-law  lien.  Wight 
v.   Maxwell,  4  Mich.  45. 

The  true  meaning  of  a  maritime  Hen  Is  that 
it  renders  the  property  liable  to  the  claim 
without  a  previous  judgment  establishing  the 
demand,  and  the  action  in  rem  carries  it  into 
effect.  The  Globe,  2  Blatchf.  427,  Fed.  Cas. 
No.  5,483. 

A  maritime  lien  does  not  include  or  re- 
quire possession.  The  word  is  used  in  maritime 
law,  not  In  the  strict  legal  sense  in  which 
we  understand  it  in  courts  of  common  law, 
in  which  case  there  could  be  no  Hen  where 
there  was  no  possession,  actual  or  constructive ; 
but  to  express,  as  if  by  analogy,  the  nature  of 
claims  which  neither  presupposes  nor  originates 
In  possession.  Harmer  v.  Bell,  7  Moore,  P.  C. 
C.  267.  But  the  court  says,  it  would  be  found 
to  be  true  that,  in  all  cases  where  a  proceed- 
ing in  rem  is  the  proper  course,  there  a  mari- 
time Hen  exists,  which  gives  a  privilege  or 
claim  upon  the  thing  to  be  carried  into  effect 
by    legal    process. 

But,  although  ability  to  enforce  It  by  pro- 
ceeding in  rem  In  the  admiralty  is  the  dis- 
tinguishing characteristic  of  a  maritime  lien, 
all  Hens  which  can  be  so  enforced  are  not 
necessarily  of  equal  degree  of  priority — a  mat- 
ter which  will  not  be  taken  up  in  this  annota- 
tion;  nor  are  the  methods  of  acquisition  or 
termination  the  same  in  all  cases.  Moreover, 
It  was*  said  in  an  English  case  that  a  mari- 
time Hen  springs  into  existence  the  moment 
the  circumstances  give  birth  to  it,  as  salvage 
and  wages.  But  It  does  not  follow,  because 
a  claim  may,  by  act  of  Parliament,  he  en- 
forceable against  the  res,  that,  therefore,  It 
Is  created  a  maritime  Hen.  The  Mary  Anne, 
35  L.  J.  Prob.  N.  8.  6,  L.  R.  1  Adm.  &  Eccl. 
8,  13  L.  T.  N.  S.  384 ;  The  Ringdove,  L.  P.  11 
Prob.  Dlv.  120. 

It  Is  undoubtedly  true  that  mere  statutory 
permission  to  proceed  against  a  vessel  to  en- 
force a  claim  does  not  render  It  a  lien;  but  it 
seems  to  be  equally  true  that  the  restoration 
of  admiralty  jurisdiction  in  cases  in  which  a 
Hen  originally  existed  will  restore  the  Hen,  and 
the  creation  of  a  statutory  Hen  in  cases  within 
the  jurisdiction  of  the  admiralty  courts  will 
make  it  a  maritime  Hen* 

So,  it  has  been  stated  that,  if  the  law  does 
not  give  a  lien  as  the  result  of  a  particular 


356 


United  States  Circuit  Colbt  of  Appeals. 


Oct., 


necessities  of  a  vessel,  and  upon  her  credit 
alone,  is  enforceable  by  a  suit  in  rem,  even 
though,  after  the  advancement  of  the  money, 
the  master  squandered  it,  the  lender  not 
being  responsible  for  any  abuse  or  misap- 
propriation of  the  funds. 

United  Hydraulic  Cotton-Press  Co.  v. 
The  Alexander  McNeil,  Fed.  Cas.  No.  14,- 
404;  The  Guy  (The  James  Guy  v.  Tall)  9 
Wall.  758,  19  L.  ed.  710;  The  Emily  Souder 
{The  Emily  B.  Souder  v.  Pritchard)  17 
Wall.  666,  21  L.  ed.  683 ;  Southern  Bank  v. 
The  Alexander  McNeil,  Fed.  Cas.  No.  13,- 
186. 

There  is  a  lien  for  a  stevedore's  services 
upon  a  ship  in  a  foreign  port. 

The  Canada,  7  Sawy.  173,  7  Fed.  119; 
The    Director,    34    Fed.    57;    The    Gilbert 


Knapp,  37  Fed.  209;  The  Hattie  M.  Bain, 
20  Fed.  389;  The  Sirius,  65  Fed.  226;  Dear- 
born v.  The  Union,  1  W.  N.  C.  222,  Fed. 
Cas.  No.  3,714;  The  Sarah  Harris,  7  Ben. 
177,  Fed.  Cas.  No.  12,346. 

Advances  to  pay  a  debt  which  is  a  mari- 
time lien  constitute  a  lien. 

The  A,  R.  Dunlap,  1  Low.  Dec.  350,  Fed. 
Cas.  No.  513;  The  «/.  F.  Spencer,  5  Ben. 
151  Fed.  Cas.  No.  7,316;  Davis  v.  Child, 
2  Ware,  78,  Fed.  Cas.  No.  3,628;  The  Tan- 
gier, 2  Low.  Dec.  7,  Fed.  Cas.  No.  13,744; 
Janney  v.  The  Belle  Lee,  2  Chicago  Legal 
News,  405,  Fed.  Cas.  No.  7,211;  The  J.  R. 
Hoyle,  4  Biss.  234,  Fed.  Cas.  No.  7,557; 
The  Ellen  Holgate,  30  Fed.  125;  The  Arc- 
tic, 75  Fed.  601;  The  Aina,  40  Fed.  269; 
The  Augustine  Kobbe,  39  Fed.  559. 


transaction,  the  mere  agreement  of  the  parties 
that  a  Hen  shall  exist  will  not  create  one 
which  can  be  enforced  in  admiralty.  The 
Robertson,  8  Biss.  180,  Fed.  Cas.  No.  11,923. 

That  statement  is  true  in  its  broad  sense. 
That  is,  a  lien  cannot  be  created  so  as  to  con- 
fer jurisdiction  on  the  admiralty  court  by 
mere  agreement  of  the  parties,  but  that  rule 
does  not  forbid  the  creation  of  such  a  lien  by 
express  agreement  in  cases  where  none  would 
exist  in  the  absence  of  such  agreement,  If 
the  transaction  is  maritime  in  its  character. 

In  The  Dowthorpe,  7  Jur.  609,  2  W.  Rob.  74, 
2  Notes  of  Cases,  264,  it  is  said  that  salvage, 
bottomry  bonds,  and  seamen's  wages  are  liens 
on  the  ship,  in  the  strictest  sense  of  the 
term. 

So,  a  lien  of  seamen's  wages  and  bottomry 
bonds  holds  against  cargo  acquired  by  the 
government  by  breach  or  forfeiture.  United 
States  v.  Wilder,  3  Sumn.  311,  Fed.  Cas.  No. 
16,694. 

The  theory  upon  which  the  admiralty  lien 
rests  Is  that  the  ship  herself  is  the  contracting 
party,  and  is  personally  charged  with  the  per- 
formance   of    her    contracts. 

As  stated  in  Harney  v.  The  Sidney  L. 
Wright,  5  Hughes,  474,  Fed.  Cas.  No.  6,082a, 
when  a  ship  comes  into  a  port,  and  is  there 
furnished  with  the  supplies  or  repairs  appar- 
ently proper  for  keeping  her  afloat  In  the  ser- 
vice of  commerce,  the  ship  herself  being  the 
contracting  party,  she  may  herself  be  sued  as 
a  living  person  for  the  things  furnished,  irre- 
spective of  the  contract  as  to  responsibility  or 
credit  of  any  individual  on  board,  whether  he 
be  owner,  master,  or  charterer.  The  material 
men  may  ignore  the  parties  in  Immediate 
charge  of  the  ship ;  and,  be  they  ever  so  respon- 
sible, and  well  known,  and  wealthy,  may  sue 
and  hold  the  ship  herself  for  the  price  of  the 
services  or  articles  supplied  to  her.  The  sup- 
plies must  be  furnished  to  a  ship  which  Is  at 
hand,  and  they  must  be,  apparently,  proper 
and  necessary  for  the  vessel  in  the  condition 
in  which  she  may  be  when  receiving  them ;  but, 
so  far  as  a  foreign  vessel  Is  concerned,  they 
need  not  be  furnished  distinctly  and  specifically 
on  her  credit.  The  presumption  of  law  is  that 
supplies  proper  for  a  foreign  ship  had  been 
furnished  on  her  own  credit;  and  the  burden 
of  proof  is  thrown  upon  the  owners  to  show 
positively  to  the  contrary. 

In  pursuance  of  this  theory,  It  has  been 
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stated  that  the  maritime  law  implies  a  lien  on 
the  ship  for  every  lawful  contract  of  the  mas- 
ter, If  made  for  the  benefit  of  the  ship.  The 
Kate  Tremalne,  5  Ben.  60,  Fed.  Cas.  No.7,- 
622. 

So,  it  is  a  general  principle  bf  maritime  law 
that  from  contracts  made  by  the  master,  as 
all  authorised  contracts  entered  into  by  him 
on  account  of  his  ship  do  unless  other  wise  ex- 
pressly provided,  there  results  an  implied  hy- 
pothecation of  the  ship.  The  A.  D.  Patchln, 
1  Blatchf.  414,  Fed.  Cas.  No.  87. 

So,  every  contract  of  the  master  within  his 
authority  as  master  by  the  general  maritime 
law  binds  the  vessel,  and  gives  the  creditor  a 
Hen  upon  it  for  his  security.  The  Paragon. 
1  Ware,  322,  Fed.  Cas.  No.  10,708.  This  was 
said,  however,  In  a  case  In  which  a  carriage 
contract    was    involved. 

So,  the  rule  of  the  general  maritime  law  is 
that  every  contract  made  by  the  master  within 
the  scope  of  his  authority  binds  the  vessel, 
and  gives  the  creditor  a  lien  on  it  for  his 
security.  And  the  exceptions  to  this  rule 
are  not  to  be  extended  unless  for  Important 
reasons.  Wood  v.  The  Wilmington,  5  Hughes, 
205. 

So,  It  is  a  general  rule  of  the  maritime  law 
that  every  contract  of  the  master  within  the 
scope  of  his  authority  as  master,  in  reference 
to  the  vessel,  binds  the  vessel.  Reeder  v.  The 
George's  Creek,  3  Hughes,  584,  Fed.  Cas.  No. 
11,654. 

So,  in  The  Hyperion,  2  Low.  Dec  93,  Fed. 
Cas.  No.  6,987,  Judge  Lowell  says:  "My 
own  conviction  is  that  the  privilege  of  the 
shipowner  in  the  admiralty  is  not  limited  by 
the  master's  lien  at  common  law,  but  depends 
on  the  law  merchant,  and  that,  by  the  law 
merchant,  the  privilege  extends  to  all  charges, 
damages,  and  expenses  arising  out  of  the  af- 
freightment." 

So,  all  maritime  contracts  made  by  the 
master,  within  the  scope  of  his  authority  as 
master  under  the  maritime  law,  per  »e  hy- 
pothecate the  ship,  and  performance,  In  whole 
or  in  part,  is  not  necessary  to  the  lien,  The 
Williams,  Brown,  Adm.  208,  Fed.  Cas.  No. 
17,710. 

Although  the  above  expressions  represent  the 
theoretical  rule  of  maritime  liens,  they  have  not 
received  the  sanction  of  the  Supreme  Court  of 
the  United  States,  which  is  the  final  arbiter 
in  the  matter  to  their  full  extent.     Various  con. 
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The  rule  of  estoppel  is  recognized  in  ad- 
miralty. 

The  f?.  A.  Barnard,  2  Fed.  714;  The  Jfon/ 
Chilton,  4  Fed.  847;  Stephenson  v.  The 
Francis,  21  Fed.  715;  The  Robert  Dollar,  115 
Fed.  218;  The  James  H.  Prentice,  36  Fed. 
777. 

Jeakims,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

Within  the  ruling  of  the  Supreme  Court 
of  the  United  States  in  the  cases  of  The 
Chrapeshot  {The  Grapeshot  v.  Waller  stein) 
9  Wall.  129,  19  L.  ed.  651;  The  Kalorama 
[Pendergast  v.  The  Kalorama)  10  Wall.  204, 
19  L.  ed.  941,  and  The  Emily  Bonder  (The 
Emily  B.  Bonder  v.  Pritchard)  17  Wall. 
66,  21  L.  ed.  683,  it  is  clear  that  there  was 


an  implied  hypothecation  of  the  steamer. 
The  vessel  was  due  at  the  port  of  Ashland — 
a  foreign  portr— to  load  and  to  continue  her 
voyage.  The  owner  was  without  funds. 
At  the  request  of  the  owner,  the  libellant  ad- 
vanced the  necessary  funds  for  the  pur- 
pose of  loading  the  vessel,  and  upon  the 
credit  of  the  vessel.  That  the  services  of 
a  stevedore  in  loading  or  unloading  a  vessel 
in  a  foreign  port  constitute  a  maritime  con- 
tract for  which  a  lien  is  given  upon  the 
vessel  is  no  longer  doubtful.  The  Canada, 
7  Sawy.  173,  7  Fed.  119;  The  Hattie  M. 
Bain,  20  Fed.  389;  The  Director,  34  Fed. 
57;  The  Gilbert  Knapp,  37  Fed.  209;  The 
Main,  2  C.  C.  A.  569,  2  U.  S.  App.  349, 
51  Fed.  954;  Norwegian  8.  8.  Co.  v.  Wash- 
ington, 6  C.  C.  A.  313,  13  U.  S.  App.  459,  57 


slderatlonB,  such  as  a  regard  for  the  rights  of 
the  states  and  the  jurisdiction  of  their  courts, 
and  the  desire  to  discourage  secret  Hens,  have 
caused  that  court  to  deny  the  Hen  in  some 
cases  where  it  would  undoubtedly  exist  under 
the  general  maritime  law. 

In  The  Mary  Morgan,  28  Fed.  196,  the 
court  says,  impressed  with  the  disadvantages 
attending  implied  maritime  Hens, — unregls** 
tered  and  secret, — the  courts  started  out 
with  a  cautious  and  sparing  application  of 
the  doctrine  limiting  its  operation  to  cases 
where  the  circumstances  not  only  justify,  but 
demand,  the  implication  of  a  pledge.  More 
recently,  in  apparent  forgetfulness  or  disregard 
of  the  reasons  on  which  this  limitation  was 
founded,  its  operation  has  been  extended  in 
some  directions,  and  such  a  disposition  has 
been  shown  to  extend  It  in  others,  that  the 
courts  have  come  to  hesitate,  and  occasionally 
disagree,  respecting  the  true  line  of  demarca- 
tion. 

The  law  never  imposes  a  lien  upon  a  ship,  ex- 
cept for  the  benefit  or  preservation  of  the 
ship.  The  Dowthorpe,  7  Jur.  609,  2  W.  Rob. 
74,  2  Notes  of  Cases,  264. 

Therefore,  maritime  Hens  are  strieti  juris, 
and  will  not  be  extended  by  implication  or 
construction.  They  must  be  founded  upon 
contract,  or  given  by  law.  The  Clara  A. 
Mclntyre,  04  Fed.  552;  The  Ripon  gity,  42 
C.  C.  A.  247,  102  Fed.  176;  Vandewater  v. 
Mills,  19  How.  89,  15  L.  ed.  554. 

The  most  marked  departures  which  the  Su- 
preme Court  of  the  United  States  has  made 
from  the  general  maritime  law  occur  in  the 
cases  of  Bhip  building  and  supplies  furnished  In 
the  home  port  of  the  vessel.  In  these  cases, 
contrary  to  the  general  rule,  the  Hen  is  de- 
nied. The  rule  had  Its  origin  in  the  case  of 
The  General  Smith,  4  Wheat.  488,  4  L.  ed.  609. 
That  case  Involved  the  question  of  the  jurisdic- 
tion of  a  district  court  over  a  libel  in  rem  for 
supplies  furnished  in  the  home  port  of  the 
vessel.  Jurisdiction  was  denied  in  an  opinion 
by  Mr.  Justice  Story  In  which  he  gives  very 
little  examination  to  the  question.  He  states 
that,  "in  respect  to  repairs  and  necessaries  in 
the  port  or  state  to  which  the  ship  belongs, 
the  case  Is  governed  altogether  by  the  munlct 
pal  law  of  that  state ;  and  no  Hen  is  Implied,  un- 
less it  Is  recognized  by  that  law.  Now,  it  has 
been  long  settled,  whether  originally  upon  the 
soundest  principles  it  Is  now  too  late  to  Inquire. 
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that  by  the  common  law,  which  Is  the  law  of 
Maryland,  material  men  and  mechanics,  fur- 
nishing repairs  to  a  domestic  ship,  have  no 
particular  Hen  upon  the  ship  Itself  for  the  re- 
covery of  their  demands." 

He  thus  makes  the  result  depend  on  the 
local,  and  not  on  the  general  maritime,  law, 
and  would  seem  to  ignore  the  whole  point  of 
the  controversy.  That  decision  has  never  re- 
ceived the  approval  of  the  profession,  has 
caused  great  trouble  and  inconvenience;  but 
Its  effect  has  been  almost  entirely  nullified  by 
the  passage  of  local  statutes  expressly  con- 
ferring the  Hen. 

In  The  Underwriter,  119  Fed.  713,  It  Is 
said  that  The  General  Smith  was  in  accord 
with  the  English  common  law,  and  was  op- 
posed to  the  English  admiralty  law  and  to  the 
admiralty  law  of  the  continent.  And  Judge 
Lowell  states  that,  in  making  the  decision, 
Judge  Story  asserted  that  a  liability  in  per- 
sonam could  be  maintained  where  a  liability 
in  rem  could  not  be,  and  that,  except  from  his 
own  intimation  in  The  Jerusalem,  2  Gall.  345, 
Fed.  Cas.  No.  7,294,  no  court  or  judge,  so 
far  as  was  ever  known,  had  ever  suggested  this 
distinction,  while  not  a  few  courts  had  sug- 
gested that  precisely  the  opposite  distinction 
was  maintainable. 

And  In  the  same  case  the  same  learned  judge, 
after  a  very  full  examination  of  the  early  law, 
stated  that  the  admiralty  jurisprudence  of 
England  recognized  a  Hen  of  some  sort,  or  a 
right  to  proceed  against  the  vessel,  in  favor  of 
the  material  man,  for  repairs  and  supplies 
furnished  to  her;  and  this  whether  they  were 
furnished  at  home  or  abroad  in  case  of  excep- 
tional necessity,  or  in  the  course  of  ordinary 
operations.  The  earlier  cases  show  no  dis- 
tinction between  foreign  and  domestic  repairs 
and  supplies.  The  limitation  placed  by  the 
common-law  courts  upon  the  admiralty  juris- 
diction resulted  not  from  any  interpretation 
of  the  general  maritime  law  by  the  court  of 
admiralty,  but  merely  by  the  prohibitions  issued 
by  the  courts  of  the  common  law  which  re- 
strained the  court  of  admiralty  from  exercising. 
In  any  other  than  the  permitted  cases,  that 
general  jurisdiction*  which  the  admiralty  had 
claimed  long  and  vigorously. 

In  a  note  to  his  decision,  In  Francis  v.  The 
Harrison,  1  Sawy.  353,  2  Abb.  (U.  S.)  74,  Fed. 
Cas.  No.  5,038,  Hoffman,  J.,  says,  by  the 
principles  and  analogies  of  the  maritime  law, 
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Fed.  224;  The  Hat  tie  Thomas,  59  Fed.  297; 
The  Sirius,  65  Fed.  226;  Boutin  v.  Rudd, 
27  C.  C.  A.  526,  53  U.  S.  App.  525,  82  Fed. 
685.  Such  services  constituting  a  mari- 
time lien,  moneys  advanced  to  pay  for  them 
are  also  entitled  to  a  maritime  lien;  cer- 
tainly if  they  were  in  fact  expended  for 
such  purpose.  There  is  here  a  sufficient 
showing  of  circumstances  of  exigency,  of  the 
supplying  of  the  funds  upon  the  credit  of 
the  vessel,  of  the  necessity  for  the  credit, 
and  of  implied  hypothecation. 

It  is  said,  and  it  was  sought  to  be  shown, 
that  the  moneys  thus  procured  upon  the 
credit  of  the  vessel  upon  representation  by 
the  owner  that  they  were  necessary  for  the 
lading  of  the  vessel  were  not  in  fact  ex 
pended  for  the  purpose  for  which  they  were 


borrowed,  but  were  diverted  to  some  other 
purpose,  and  it  is  insisted  that,  therefore, 
no  maritime  lien  exists.  The  cases  upon 
which  this  doctrine  is  sought  to  be  lodged 
arc  cases  of  supplies  furnished  upon  the 
order  of  the  master.  The  authority  of  the 
master  to  pledge  the  credit  of  the  owner, 
or  of  the  vessel,  is  limited,  and  the  one 
dealing  with  him  is  bound  to  take  notice 
of  such  limitation.  The  master's  authority 
so  to  pledge  the  owner's  credit  or  the  ves- 
sel in  a  foreign  port  is  dependent  upon  ne- 
cessity, and  that  alone,  and  therefore  the 
actual  receipt  by  the  ship  of  supplies  and 
repairs,  or  the  actual  expenditure  of  mon- 
ey procured  for  the  benefit  of  the  vessel,  is 
essential  to  the  creation  of  a  maritime  lien. 
But,  when  the  owner  in  person  orders  sup- 


and  the  "good  customs  of  the  sea,"  and  on 
the  grounds  of  equity  and  natural  justice,  th«* 
lien  of  the  material  man  who  has  constructed, 
repaired,  or  supplied  a  vessel,  ought  to  be  rec- 
ognized and  enforced  as  a  maritime  lien,  by 
courts  of  admiralty.  And  this,  whether  the 
work  has  been  done  In  a  port  of  the  state  In 
which  the  owner  resides,  or  elsewhere;  and 
whether,  upon  the  employment  of  the  master, 
or  of  the  owner,  or  of  his  agent, — excepting 
In  those  cases  where  the  lien  has  been  clearly 
waived,  or  "notice  has  been  given  to  the 
workmen  and  other  material  men,  in  order 
that   they   may   not   be  deceived." 

In  Clyde  v.  Steam  Transp.  Co.  1  L.  R.  A. 
794,  36  Fed.  501,  it  Is  said,  a  contract  to 
repair  or  supply  a  ship  wherever  made  was,  by 
the  law  of  nations,  a  maritime  contract.  The 
limitation  put  by  the  English  courts  upon 
the  universality  of  the  Hen  does  not  affect  the 
nature  of  the  contract,  but  only  the  remedy. 
When  the  Hen  is  restored  by  statute,  It  takes 
the  same  position  It  had  before  it  was  abro- 
gated by  judicial  decisions.  When,  by  statute, 
a  lien  is  given  for  repairs  in  a  home  port,  the 
Hen  is  maritime. 

In  Marsh  v.  The  Minnie,  6  Am.  L.  Reg.  328. 
Fed.  Cas.  No.  9,117,  it  is  said,  a  sense  of 
natural  justice  is  satisfied  in  declaring  that 
he  who  expends  labor  for  the  benefit  of  an- 
other shall  be  entitled  to  look  to  the  thing  bene- 
fitted by  such  labor  as  the  primary  source  of 
his  payment.  No  equivalent  is  afforded  for 
the  denial  of  this  In  remitting  the  creditor,  as 
in  the  case  of  a  material  man,  to  his  personal 
action  against  the  owner.  A  remedy  operating 
wholly  in  personam  is  very  seldom  an  efficient 
substitute  for  a  proceeding  in  rem. 

As  will  be  seen,  to  bind  the  ship  the  con- 
tract must  be  made  by  someone  having  au- 
thority to  do  so. 

The  authority  of  the  master  to  bind  the  ship 
by  tacit  hypothecation  is  not  coextensive  with 
his  authority.  In  that  capacity,  to  bind  the 
owner  personally.  The  ship  does  not,  as  a  con- 
tracting thing,  become  liable  through  a  loan  in 
all  cases  where  the  owner  Is  personally  liable. 
To  earn  freight  Is  the  highest  duty  of  the  ship 
through  the  master,  aud.  he  may  pledge  Its 
credit  to  the  contract:  he  may  bind  the  ship — 
if  duly  authorized — by  special  contracts  of 
Hen ;  but  the  Hen  Is  the  product  of  the  special 
agreement  that  it  shall  be  a  Hen,  not  the  prod- 
uct of  the  maritime  law  as  a  tacit  hypoth- 
70  L.  R.  A. 


ecatlon,  or   pure  maritime   lien.     The  Illinois, 

2  Flipp.  383,  Fed.  Cas.  No.  7,005. 

II.  Decisions  hy  common-law  courts. 
a.  Weight. 

The  decisions  of  the  common-law  courts  are 
of  very  little  value  upon  the  question  of  the 
existence  or  nonexistence  of  a  maritime  Hen. 
First,  because  of  the  acknowledged  animosity 
which  they  bore  towards  the  admiralty  courts, 
their  decisions  upon  any  maritime  question 
could  hardly  be  free  from  bias,  and,  second,  be- 
cause they  made  no  pretense  of  applying  the 
admiralty  law,  but  applied  the  common  law, 
to  the  cases  which  came  before  them;  so  that 
their  decisions  amount  to  no  more  than  rul- 
ings that  a  Hen  exists  or  does  not  exist,  in  a 
given  case,  by  the  common  law. 

In  speaking  of  certain  English  cases,  the 
court,  In  Hawgood  v.  1,310  Tons  of  Coal,  21 
Fed.  681,  said  it  would,  perhaps,  be  enough  to 
say  of  these  cases  that  as  they  were  suits  at 
common  law,  requiring  judgments  upon  the 
common-law  rights  of  the  parties:  they  were 
not  to  be  regarded  as  declaratory  of  the 
principles  of  law  which  now  govern  courts  of 
admiralty  in  determining  questions  brought  be- 
fore them. 

But,  because  of  the  important  part  which 
such  decisions  have  borne  in  the  development 
of  the  law  in  this  country',  an  examination  of 
them  is  necessary  to  secure  an  adequate  un- 
derstanding of  the  present  rules  as  enforced  In 
the  admiralty  courts.  The  common-law  courts 
appear  to  have  recognized  a  Hen  In  two  general 
classes  of  cases:  First,  they  recognised  the 
possessory  lien  of  the  common  law;  and,  sec- 
ond, they  recognized  a  Hen  where  the  trans- 
action was  so  far  out  of  their  jurisdiction  that 
It  was  necessary  to  recognize  a  Hen  to  afford 
any  remedy  in  the  case. 

b.  Lien  for  freight  and  demurraf/c. 

By  the  common  law,  a  carrier  has  a  general 
Hen  for  freight  so  long  as  he  retains  pos- 
session of  the  cargo.  This  Hen  was  enforced 
in  favor  of  shipowners.     Horncastle  v.  Farran. 

3  Barn.  &  Aid.  497 ;  Hunter  v.  Prlnsep,  10  East, 
378 ;  Harrison  v.  Spaeth,  28  Eng.  L.  ft  Eq.  132 ; 
Perez  v.  Alsop.  3  Fost.  ft  F.  188:  Black  v. 
Rose,  2  Moore.  P.  C.  C.  N.  8.  277 ;  Miedbrodt  v. 
Fitxslmon.  L.  R.  6  P.  C.  306. 
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plies  for  his  vessel  in  a  foreign  port,  and 
upon  the  credit  of  the  vessel,  he  being  with- 
out funds,  he  is  estopped  to  say,  as  against 
one  furnishing  supplies  or  money  represent- 
ed by  him  to  be  necessary  for  the  ship,  that 
the  supplies  or  money  so  procured  were  di- 
verted from  the  purpose  for  which  they 
were  obtained,  and  were  not  applied  to  the 
service  of  the  ship.  The  E.  A.  Barnard,  2 
Fed.  712,  716;  The  Mary  Chilton,  4  Fed. 
847;  The  Robert  Dollar,  115  Fed.  218,  220. 
In  The  Freeman  v.  Buckingham,  18  How. 
182,  15  L.  ed.  341,  the  applicability  to  the 
admiralty  of  this  doctrine  of  estoppel  is  rec- 
ognized. There  the  owner  had  contracted 
to  sell,  and,  in  pursuance  of  such  contract, 
had  delivered  possession  of  the  schooner 
to  one  Holmes.    The  latter  gave  to  his  son 


its  entire  control  and  management.  The 
son  procured  the  master,  appointed  by  him, 
to  certify  to  bills  of  lading  for  merchandise 
never  delivered  to  the  vessel.  Upon  libel 
filed  by  holders  of  the  bills  of  lading  for  a 
valuable  consideration  and  in  good  faith, 
it  was  ruled  that,  while  the  general  owner 
was  not  estopped,  because  not  a  party  to 
the  transaction,  the  special  owner  was  es- 
topped to  deny  that  the  merchandise  speci- 
fied in  the  bill  of  lading  was  shipped  upon 
the  vessel. 

The  Wyoming,  36  Fed.  493,  496,  is  re- 
lied upon  as  holding  to  the  doctrine  that,  to 
establish  a  lien,  it  must  be  shown  that  the 
supplies  were  actually  used  for  the  benefit 
of  the  ship.  The  facts  of  the  case  are  not 
fully  reported,  but  it  would  seem  to  have 


There  is  a  lien  for  freight,  at  common  law. 
Anonymous,  12  Mod.  447,  12  Mod.  511. 

And  the  master  has  a  right  to  retain  the 
goods  shipped  on  board  his  vessel  until  he  is 
paid  his  freight.  Artaza  v.  Small  Piece,  1 
Esp.   23. 

And  the  master  has  a  lien  on  the  remaining 
goods  for  entire  freight  on  cargo,  part  of  which 
has  been  delivered.  Bernal  v.  Pirn,  1  Gale,  17 ; 
Sodergreen  v.  Flight,  cited  in  Hanson  v. 
Meyer,  6  East,  622.  And  that  case  was  fol- 
lowed in  Cock  v.  Taylor,  13  East,  399. 

80,  the  ship  has  a  lien  on  a  passenger's 
luggage  for  passage  money.  Wolf  v.  Summers, 
2   Campb.  631. 

There  was  some  tendency  to  confine  this 
lien  strictly  to  the  possessory  lien  of  the  car- 
rier so  that  it  would  not  be  allowed  If  the 
owner  had  parted  with  the  possession  of  the 
vessel  to  a  charterer. 

Thus,  it  was  said  that*  the  owner,  retaining 
the  possession  of  the  ship,  has  a  lien  on  the 
cargo  for  the  hire  of  the  ship,  due  under  the 
charter  party.  Campion  v.  Colvln,  3  Bing.  N. 
C.   26,   3   Scott,   338. 

So  where,  by  the  terms  of  the  charter 
party,  the  master  appointed  by  the  shipowner  Is 
to  continue  in  charge,  the  charter  expressly 
reserving  to  the  owner  a  cabin  for  his  use, 
the  owner  will  have  a  Hen  on  the  goods  of 
the  charterer  for  the  freight.  Savllle  v. 
Campion.  2  Barn.  ft  Aid.  509. 

So  where,  by  the  terms  of  the  bill  of  lading, 
the  freight  is  payable  on  right  delivery  of 
cargo,  the  payment  and  delivery  are  concur- 
rent acts,  and  the  master  Is  not  bound  to  de- 
liver, unless  the  owner  pays,  or  is  ready  to 
pay,  the  freight.  Paynter  v.  James,  L.  R.  2 
C.   P.  348. 

But  wheife,  by  the  bill  of  lading,  the  com- 
pensation for  the  carriage  of  cargo  Is  to  be  at 
port  of  destination,  "vessel  lost  or  not  lost," 
there  is  no  Hen  for  the  freight,  so  that  It  can 
be  recovered  In  case  the  vessel  is  lost  and  the 
cargo  carried  to  destination  by  another  vessel. 
Nelson  v.  Association  for  Protection  of 
Wrecked  Property,  43  L.  J.  C.  P.  N.  S.  218. 
Brett,  J.,  says  the  Hen  does  not  arise,  unless 
the  payment  of  the  freight  is  to  be  on  the  de- 
livery of  the  cargo ;  and.  If  the  freight  is  to  be 
paid  without  the  delivery  of  the  cargo,  the  lien 
does  not  accrue. 

And  that  ruling  was  approved  in  Swann  v. 
70  L.  R.  A. 


Barber,  49  L.  J.  Exch.  N.  S.  253,  42  L.  T.  N. 
S.  490. 

And  in  Christie  v.  Lewis,  2  Brod.  ft  B.  410, 
5  J.  B.  Moore,  211,  where  the  question  was  as 
to  the  lien  of  the  shipowner  for  freight 
earned  in  a  chartered  vessel,  the  court  said 
that,  In  order  to  have  a  lien,  the  owner  of  the 
vessel  must  have  the  possession  of  her  when 
he  asserts  the  Hen.  The  court  further  said, 
the  charter  party  constituting  the  specific 
agreement  between  the  parties,  the  rights  of 
the  parties  must  depend  upon  Its  terms.  And, 
although  a  general  provision  "to  freight  let" 
a  ship  would  prima  facie  be  sufficient  to  pass 
the  title  to  the  charterer,  yet,  if  the  owner  is 
to  be  permitted  to  appoint  the  master  and  crew 
and  navigate  the  vessel,  the  possession  cannot 
be  held  to  have  passed  out  of  him,  so  as  to 
destroy  his  Hen  on  the  freight  Dallas,  Ch. 
J.,  In  dissenting,  assumed  that  the  decision 
would  overrule  Hutton  v.  Bragg,  7  Taunt.  14,  2 
Marsh,  339. 

In  Hutton  v.  Bragg,  It  had  been  held  that, 
where  the  charterer,  for  one  sum.  Is  to  have 
the  whole  use  of  the  ship  for  the  voyage,  the 
same  to  be  paid  at  different  periods,  the  owner 
has  no  Hen,  even  on  the  goods  of  the  char- 
terer, for  the  freight.  There  can  be  no  Hen, 
unless  there  is  possession  of  the  goods,  and, 
under  the  circumstances,  the  shipowner  can- 
not be  said  to  have  such  possession.  The  court 
says  the  sum  reserved  under  the  contract  Is 
more  like  rent  than  freight.  That  case  is  said. 
In  Adams  v.  Ilomeyer,  45  Mo.  545,  100  Am. 
Dec.  391,  to  be  overruled. 

But,  where  a  ship  was  let  for  a  particular 
voyage,  the  charterers  to  pay  a  lump  sum  for 
the  whole  voyage ;  and  the  master,  at  the  re- 
quest of  the  charterers,  was  to  make  bills  of 
lading  at  any  rate  and  payable  In  any  manner 
the  charterers  may  choose,  without  prejudice 
to  the  charter, — It  was  held  that,  in  signing 
the  bills,  the  master  was  acting  for  the  char- 
terers, and  they,  and  not  the  shipowners,  were 
entitled  to  receive  the  freight.  Marguand  v. 
Banner,  6  El.  &  Bl.  232. 

So,  in  Belcher  v.  Capper,  4  Mann,  ft  O.  502, 
It  was  held  that.  In  determining  whether  the 
owner  of  the  ship  has  a  Hen  for  freight  on 
the  cargo  of  a  chartered  vessel,  the  whole  con- 
tract must  be  taken  together,  and  due  effect 
given  to  the  several  clauses  that  contradict  or 
qualify  each  other.  So,  If  the  possession  of  the 
vessel  Is  given  up  by  the  owner  to  the  charterer 
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been  a  contest  between  various  libellants  and 
intervening  petitioners  of  the  one  part  and 
the  intervening  mortgagee  of  the  vessel  of 
the  other  part.  The  question  of  estoppel  did 
not  arise,  and  was  not  considered.  It  may 
well  be  that,  while  the  owner  might  be  es- 
topped to  assert  that  supplies  secured  upon 
his  representation  that  they  were  neces- 
sary for,  and  were  to  be  used  for,  the  vessel, 
were  in  fact  not  so  used,  the  estoppel  would 
not  bind  material  men  who  had  furnished 
supplies  that  were  in  fact  used  on  and 
for  the  vessel.  As  between  them  and 
one  who  had  furnished  supplies  which  were 
not  in  fact  so  used,  a  superior  equity  might 


arise  in  favor  of  the  former.  But  that  is 
not  this  case.  Here  are  no  intervening  lien- 
holders.  It  is  a  contest  merely  as  between 
the  owner  of  the  vessel  and  one  supplying 
means  for  the  use  of  the  vessel  in  a  foreign 
port,  upon  the  credit  of  the  vessel,  and  upon 
the  representation  of  the  owner,  who  was 
without  means,  that  the  advances  were  nec- 
essary for  the  use  of  the  ship. 

We  hold  that  the  owner  in  such  case  is 
estopped  to  assert  that  advances  so  pro- 
cured were  by  him  diverted  from  the  pur- 
pose for  which  they  were  obtained. 

The  decree  trill  be  affirmed. 


daring  the  continuance  of  the  contract,  and 
the  master  Is  in  possession  of  the  cargo  as 
agent  of  the  charterer,  and  not  as  servant  of 
the  owner,  and  personal  credit  is  given  to 
the  charterer  for  the  hire  of  the  vessel,  no 
Hen  exists  against  the  cargo. 

The  rule  requiring  possession  to  enforce 
the  lien  seems  to  have  been  relaxed  so  far  as 
the  goods  of  the  charterer  were  concerned. 

And  It  was  held  that  the  owner  has  a  lien 
on  goods  placed  on  board  by  the  charterer, 
for  his  freight.  Faith  v.  East  India  Co.  4 
Barn.  &  Aid.  630. 

And  the  rule  requiring  the  owner  to  have 
possession  of  the  vessel  in  order  to  enforce 
bis  Hen  was  expanded  so  as  to  permit  the 
reservation  of  a  lien  by  contract  which  the 
court  would  enforce.  After  that  the  question 
of  lien  did  not  depend  solely  on  possession, 
but  on  the  terms  of  the  contract  as  well. 

Thus  In  Tate  v.  Meek,  2  J.  B.  Moore,  278, 
8  Taunt.  280,  where  the  question  was  as  to 
whether  the  shipowner  had  a  lien  for  freight, 
the  court  says,  in  some  cases  this  may  depend 
upon  the  nature  of  the  common-law  right  of 
Hen  which  the  owner  may  have  on  them  for 
freight,  but  in  others  the  parties  may  so 
stipulate  among  themselves  that  the  goods  shall 
not  be  delivered  to  the  merchant  until  the 
freight  has  been  paid,  or  that  the  delivery 
of  the  goods  and  the  payment  of  the  freight 
shall  be  concomitant  acts;  and  such  stipula- 
tion will  be  binding  on  the  parties  without 
any  reference  to  the  general  law  of  lien.  And 
it  was  held  that,  In  the  case  before  the  court, 
the  delivery  of  the  cargo  and  the  payment  of 
freight,  as  provided  for  by  the  contract,  were 
concomitant  acts,  so  that  the  master  might 
refuse  to  deliver  the  cargo  until  the  freight 
was  paid.  And  this  rule  was  not  varied  by 
the  fact  that  payment  was  to  be  in  bills  at 
two  months.  The  bills  must  be  given  before 
the  goods  could  be  demanded. 

And  the  same  rule  was  adopted  in  Yates  v. 
Railston,  2  J.  B.  Moore,  204,  8  Taunt,  293. 

Where  a  ship  was  chartered  at  a  certain  rate 
per  month  by  a  contract  making  goods  put  on 
board  liable  to  the  owner,  and  merchants 
loaded  the  vessels  under  a  contract  with  the 
charterer  at  a  certain  rate  per  ton,  and  the 
charterers  became  bankrupt  so  that  they  were 
not  able  to  satisfy  the  whole  amount  due  under 
their  contract,  and  the  shipowner  insisted  that 
the  owners  of  the  cargo  were  bound  to  make 
good  the  amount  under  the  terms  of  the  char- 
ter party,  the  court  held  that  the  cargo  was 
bound  to  pay  the  freight  due  upon  it,  but 
70  L.  R.  A. 


that  the  charterer  could  not  bind  the  owners 
of  the  cargo  to  answer  the  amount  due  under 
the  charter  party,  saying,  the  merchants  are, 
no  doubt,  liable  to  pay  the  bankrupts  the 
freight ;  but  it  would  be  very  hard  to  make  the 
goods  liable  to  satisfy  the  shipowner's  de- 
mand. That  a  person  who  lets  his  ship  to 
hire  ought  to  take  care  that  the  hirer  is  a 
substantial  man,  and  sufficient  to  make  good 
the  hire;  and  it  is  his  business  to  look  into 
this.     Paul  v.  Birch,  2  Atk.  621. 

So,  In  a  subsequent  report,  it  was  held  that 
where,  by  the  terms  of  the  charter  party,  the 
shipowner  was  to  have  a  lien  on  the  cargo 
for  freight,  he  might  maintain  this  lien  as 
against  the  assignees  in  bankruptcy  of  the 
charterer.     Ibid. 

So,  where  the  .ship  was  chartered  to  the 
master  to  take  a  cargo  to  a  foreign  port  and 
bring  another  home,  the  contract  expressly  re- 
serving a  lien  on  the  lading  of  the  ship,  it 
was  held  that  the  owner  had  a  lien  on  the 
cargo  shipped  by  the  charterer,  even  in  the 
hands  of  the  indorsees  of  the  bill  of  lading, 
for  the  whole  of  the  freight  and  payments 
due  to  him  under  the  terms  of  the  charter 
party.  Small  v.  Moates,  9  Blng.  588.  The 
court  held  that,  the  Hen  having  been  ex- 
pressly provided  for  in  the  bill  of  lading,  it 
was  immaterial  whether  the  vessel  was  en- 
tirely out  of  the  possession  of  the  owner  or 
not.  The  court  says,  an  express  contract  is 
the  strongest  and  surest  ground  upon  which 
the  right  of  Hen  can  in  any  case  be  placed. 
In  answer  to  the  contention,  by  the  holders 
of  the  bill  of  lading,  that  the  owners  had 
no  title  as  against  third  persons  without 
notice,  the  court  says,  that  a  shipper,  putting 
his  goods  on  board  the  vessel  as  a  general 
ship  upon  the  faith  of  a  bill  of  lading  signed 
by  a  person  whom  the  owner  has  allowed  to 
bear  the  character  of  master,  would  be  en- 
titled to  receive  his  goods  at  the  end  of  the 
voyage  upon  payment  of  the  freight  reserved  by 
the  bill  of  lading,  may  be  readily  admitted; 
but  that,  in  the  case  before  It,  no  question  arose 
as  to  goods  originally  loaded  by  third  persons; 
that,  the  goods  having  been  loaded  by  the 
charterer,  the  Hen  attached  from  the  moment 
that  they  were  shipped ;  and  that  the  as- 
signees of  the  bill  of  lading  could  secure  no 
greater  rights  than  he  had. 

Under  the  rule  that  the  shipowner  must 
have  possession  of  the  vessel  to  enforce  his 
Hen,  no  Hen  could  be  enforced  against  the 
property  of  freighters  who  made  their  con- 
tract!*   with    a    charterer    In    possession ;    but. 
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wlum  contract  liens  were  recognized,  the  right 
to  a  Hen  on  their  property  depended  on  the 
terms  of  the  contract  and  notice  to  them. 

So  where,  by  the  terms  of  the  charter  par- 
ty, the  charterer  is  to  pay  freight  at  a  certain 
amount  per  ton  out  and  home,  all  to  be  paid 
before  the  discharge  of  the  cargo,  the  owner 
cannot  be  deprived  of  his  lien  for  freight  by 
a  collusive  agreement  between  the  charterer 
and  freighters,  who  are  strangers  to  the  con- 
tract, but  cognizant  of  its  terms  by  which  the 
freight  Is  to  be  made  payable  to  creditors  of 
the  charterer.  Faith  v.  East  India  Co.  4 
Barn,  ft  Aid.  630. 

So,  as  against  the  charterer  or  his  consignee 
with  knowledge  of  the  terms  of  the  charter 
party,  there  Is  a  Hen  on  the  goods  for  the 
amount  of  the  charter  freight,  although  It  is 
In  excess  of  that  specified  In  the  bill  of  lading. 
Kern  v.  Deslandes,  10  C.  B.  N.  S.  205. 

Where  goods  have  been  put  on  board  under  a 
charter  subjecting  them  to  a  lien  for  the 
freight  due  under  the  charter  party,  the  lien 
will  not  be  destroyed  by  the  refusal  of  the 
shippers  to  complete  the  loading  upon  learn- 
ing of  the  insolvency  of  the  charterer  and  In- 
sisting on  the  signing  of  a  new  charter,  which 
the  master  does  under  protest.  Pearson  v. 
Gftschen,  17  C.  B.  N.  S.  352.  This  ruling  was 
put  upon  the  ground  that  the  freighters  were 
the  agents  of  the  charterer,  so  that  the  goods 
were  to  be  regarded  as  having  been  put  on 
board  by  the  charterer  himself,  and,  having 
shipped  them,  he  would  not  be  allowed  to  un- 
ship them.  It  was  the  master's  duty  to  re- 
tain them  for  the  benefit  of  the  owner,  by  way 
of  lien  for  the  sum  which  would  become  due 
In  respect  of  freight  to  be  earned  under  the 
charter  party. 

Where  a  charter  party  let  the  entire  ship 
for  a  lump  sum,  and  contained  a  clause,  "the 
master'  to  sign  bills  of  lading  at  any  rate  of 
freight  without  prejudice  to  this  charter,"  It 
was  held  that  goods  placed  oh  board  by  the 
charterer  under  bills  of  lading  specifying  a 
certain  freight  rate  were  subject  to  a  lien  for 
freight  as  against  the  claims  of  consignees,  who 
had  made  advances  on  the  faith  of  goods  to  be 
sent  to  them.  This  ruling  was  put  upon  the 
ground  that  the  consignees  were  In  precisely 
the  same  situation  as  the  charterers  at  the 
time  of  shipment.  Gledstanes  v.  Allen,  12  C. 
B.  202,  22  Eng.  L.  ft  Eq.  382. 

But  the  owner  of  a  chartered  vessel  has  no 
Hen  on  the  cargo  of  third  persons  for  amounts 
beyond  what  Is  specified  In  the  bill  of  lading, 
signed  by  the  master  to  be  paid  by  him. 
Mitchell  v.  Scaife,  4  Campb.  298. 

So,  under  a  charter  party  by  which  the 
master  Is  to  sign  bills  of  lading  for  his  cargo 
for  any  rate  of  freight  required  without  prej- 
udice "to  this  charter  party,"  the  master  will 
have  no  Hen  on  the  goods  of  an  agent  of  the 
charterer,  who  purchases  goods  on  his  ac- 
count, and  takes  bills  of  lading  at  a  specified 
rate  of  freight,  beyond  the  amount  so  speci- 
fied, in  the  absence  of  fraud  or  collusion,  where 
the  charterer  stops  payment,  so  that  it  is 
necessary  for  the  agent  to  protect  himself  out 
of  the  cargo.  Shand  v.  Sanderson,  4  Hurlst. 
ft  N.  381. 

Where  a  cargo  is  laden  under  the  terms  of 
a  subcharter  without  notice  of  the  existence 
or  terms  of  the  principal  one,  the  owner  can- 
not insist  on  the  Hen  given  by  the  latter  upon 
cargo,  for  the  amount  due  under  It.  Tharsls 
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Sulphur  ft  Copper  Mln.  Co.  v.  Culllford,  22 
Week.  Kep.  46. 

And  one  who  places  cargo  on  board  ship  ad- 
vertised as  a  general  ship  Is  not  bound  to  take 
bills  of  lading  making  the  goods  subject  to  the 
liens  specified  in  the  charter  party,  of  which 
he  had  no  knowledge.  Peek  v.  Larsen,  L.  R. 
12  Eq.  378,  40  L.  J.  Ch.  N.  8.  763. 

Although  a  charter  party  provides  that  the 
ship  may  have  a  lien  on  cargo  for  freight  at  a 
certain  rate  per  ton,  an  assignee  of  a  bill  of 
lading  for  goods  of  the  charterer,  which  pro- 
vides that  the  freight  Is  payable  as  per  charter 
party,  will  be  entitled  to  receive  the  goods  up- 
on payment  of  the  freight  due  upon  the  prop- 
erty Included  in  the  bill ;  and  the  lien  for  freight 
does  not  bind  such  party  for  the  entire  amount 
due  under  the  charter  party.  Pry  v.  Char- 
tered Mercantile  Bank,  L.  R.  1  C.  P.  689. 

Although  the  charter  party  gives  a  Hen  up- 
on all  freight  laden  aboard,  it  cannot  be  en- 
forced against  assignees  of  a  bill  of  lading 
signed  by  the  master.  In  which  a  specified  rate 
of  freight  is  agreed  upon.  Foster  v.  Colby, 
3  Hurlst  &  N.  715. 

And  If,  by  the  terms  of  the  bill  of  lading, 
the  goods  are  to  be  delivered  upon  payment  of 
a  specified  amount,  no  iien  attaches  for  a  great- 
er amount  by  general  words  making  the  bill 
subject  to  the  terms  of  the  charter  party. 
Gardner  v.  Trechmann,  L.  B.  15  Q.  B.  Dlv.  154, 
54  L.  J.  Q.  B.  N.  S.  515. 

A  charter  party  let  the  ship  for  a  round 
voyage  for  a  lump  sum,  a  portion  of  which  was 
to  be  paid  by  a  bill  at  three  months  from  the 
date  of  sailing,  and  the  outward  cargo  of  the 
charterer  to  be  carried  free,  "the  master  to 
sign  bills  of  lading  at  such  rates  of  freight  as 
may  be  required  by  the  agents  of  the 'charterer 
without  prejudice  to  the  charter  party,  and  the 
owners  to  have  an  absolute  Hen  upon  the  cargo 
for  the  recovery  of  all  freight  due  the  ship 
under  the  charter  party."  The  charterer  car- 
ried goods  of  third  persons  on  the  outward 
voyage  under  bills  of  lading,  and  It  was  held 
that  the  owner  of  the  ship  had  a  Hen  on  the 
amounts  due  under  them.  Gllklson  v.  Middle- 
ton,  2  C.  B.  N.  S.  134. 

And  that  case  was  followed  In  Nelsh  v. 
Graham,  8  El.  ft  Bl.  510,  where  the  court  held 
that  the  mere  fact  that  taking  a  bill  for  the 
freight,  to  be  paid  within  a  month  after  the 
vessel  sailed,  did  not  waive  the  Hen, 

But  In  a  subsequent  case  It  was  held  that 
where,  by  the  bill  of  lading,  the  freight  is 
made  payable  at  the  port  of  shipment,  the 
master  has  no  Hen  upon  the  cargo  for  freight 
at  the  port  of  delivery,  as  against  the  as- 
signee of  the  bill  of  lading,  notwithstanding 
the  fact  that,  by  a  custom  of  the  port  of  ship- 
ment, the  Hen  1b  not  lost  by  making  the  freight 
payable  at  that  place.  KIrchner  v.  Venus,  5 
Jur.  N.  S.  395,  12  Moore,  P.  C.  C.  361.  The 
court  says  that  where  parties,  Instead  of  trust- 
ing to  the  general  rule  of  law  as  to  freight, 
have  made  a  special  contract  for  themselves 
for  payment,  which  Is  not  freight.  It  must  de- 
pend upon  the  terms  of  the  contract  whether 
a  Hen  does  or  does  not  exist;  and  that,  when 
the  contract  made  gives  no  Hen,  the  law  will 
not  supply  one  by  Implication.  Overruling 
Gllklson  v.  Middleton,  2  C.  B.  N.  S.  134,  and 
Nelsh  v.  Graham,  8  El.  ft  Bl.  505. 

So,  where  the  compensation  for  carriage  of 
cargo  Is  to  be  made  one  month  after  sailing, 
ship  lost  or  not  lost,  there  Is  no  lien  on  the 
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cargo  for  freight.     How  v.  Klrchner,  11  Moore. 
P.  C.  C.  21,  6  Week.  Rep.  198. 

So  where,  by  the  terms  of  the  charter  party, 
the  difference  between  the  freight  due  under  it 
and  that  due  by  the  bills  of  lading  is  payable 
by  the  charterer  before  the  sailing  of  the  ves- 
sel, no  lien  exists  for  it,  upon  the  cargo.  Gard- 
ner v.  Trechmann,  L.  R.  15  Q.  B.  Div.  154,  54 
L.  J.  Q.   B.  N.  S.  515. 

So,  If  a  bill  of  exchange  is  taken  for  freight, 
which  bill  becomes  due  after  the  commencement 
of  the  voyage,  but  before  the  goods  are  de- 
livered, no  lien  exists  with  respect  to  it. 
Tamvaco  v.  Simpson,  10  C.  B.  N.  S.  453,  Af- 
firming L.  R.  1  C.  P.  371. 

Where  the  master  of  a  vessel  which  has  be- 
come disabled  enters  Into  a  contract  for  the 
transhipment  of  the  cargo  by  another  vessel, 
he  acts  on  behalf  of  his  owners,  and  not  of 
the  owners  of  the  cargo;  and  he  cannot  trans- 
fer to  the  new  vessel  any  greater  right  of  Hen 
than  he  himself  possesses.  Therefore,  If  the 
shipper  has  made  advances  of  freight,  the  mas- 
ter of  the  new  vessel  cun  retain  the  cargo  for 
freight  only  for  the  amount  still  unpaid.  Mat- 
thews v.  Glbbs.  7  Jur.  N.  S.  186,  30  L.  J.  Q. 
B.  N.  S.  55. 

It  would  seem  that  the  lien  for  freight  would 
pass  by  assignment. 

In-  Keith  v.  Burrows.  L.  R.  1  C.  P.  Div. 
722,  a  cargo  of  wheat  was  taken  on  board  "on 
account  of  the  ship"  at  a  nominal  rate  per 
ton.  The  ship  was,  at  the  time,  subject  to 
mortgage,  and  subsequently  another  mortgage 
was  placed  on  it.  A  mortgage  was  also  placed 
on  the  cargo.  The  cargo  was  then  sold  to 
a  third  person,  who  agreed  to  pay  freight  at 
the  current  rate,  and  the  freight  was  assigned 
to  the  mortgagee  of  the  cargo  as  better  se- 
curity. Upon  the  arrival  of  the  ship  she  was 
taken  into  possession  by  her  mortgagees,  and 
the  question  arose  as  to  whether  they  or  the 
assignees  of  the  freight  were  entitled  to  it. 
The  court  held  that  there  was  no  reason  why 
the  benefit  of  the  agreement  as  to  freight 
should  not  accrue  to  the  mortgagee  of  thf 
ship  upon  his  taking  possession.  He  was  then 
entitled  to  all  freight  payable  under  charter 
party  and  bill  of  lading,  and  the  freight,  hav- 
ing been  fixed  by  all  parties  interested,  must  be. 
treated  as  such  for  all  purposes  of  the  case. 
And  with  respect  to  the  mortgage  executed  be- 
fore the  assignment  of  the  cargo,  the  court  held 
that,  having  acquired  thereby  the  ownership 
of  the  ship  by  a  title  prior  to  that  of  the 
equitable  assignment  of  the  freight,  such  title 
must  prevail. 

This  decision  was  reversed  on  appeal  In  L. 
R.  2  C.  P.  Div.  163,  46  L.  J.  C.  P.  452,  the 
court  holdlpg  that  the  mortgagee  bad  no  right 
In  the  ship  until  he  took  possession,  and  a 
valid  contract  of  carriage  having  been  made  by 
the  ship  by  the  original  bill  of  lading  at  a 
nominal  sum,  the  sum  mentioned  upon  the 
subsequent  sale  of  the  cargo  must  be  treated 
as  purchase  money ;  and  that  except  as  to  the 
nominal  freight,  there  was  no  accruing  freight 
to  which   the  mortgagee  could  secure  a  right. 

And  that  reversal  was  affirmed  by  the  privy 
council  committee.  1^  R.  2  App.  Cas.  636,  46 
L.  J.  C.  P.  N.  S.  801.  But  the  latter  court 
seems  to  have  returned  to  the  ground  of  de- 
cision upon  which  the  lower  court  proceeded, 
although  differing  as  to  the  facts,  for,  in  the 
privy  council,  the  lord  chancellor  said  there 
was   not   any    Intention    In   the   minds   of   the 

70  L.  R.  A. 


parties  to  change,  and  there  was  not  any  act 
which  amounted  to  a  change  of,  the  contract 
for  the  freight,  between  the  shipowner  and 
any  person  who  might  be  entitled  to  the  goods : 
and,  therefore,  when  the  mortgagee  took  pos- 
session, he  could  find  nothing  and  claim  noth- 
ing under  the  contract  which  could  give  him 
a  title  to  a  greater  amount  of  freight  than  was 
originally  mentioned  in  the  bill  of  lading. 

But  the  shipowner  cannot  be  deprived  of 
his  lien  for  freight  by  the  master's  signing 
bills  of  lading  making  the  freight  money  pay- 
able to  third  persons.  Reynolds  v.  Jex,  34 
L.  J.  Q.  B.  N.  S.  251. 

The  Hen  attaches  as  soon  as  the  goods  are 
placed  on  board. 

Thus,  in  Tindal  v.  Taylor,  4  EL  &  Bl.  219. 
where  the  shippers  demanded  a  redelivery  of 
the  goods  after  they  were  loaded,  but  before 
the  ship  sailed,  the  court  said,  in  reply  to 
the  claim  that  there  could  be  no  lien  on  the 
goods  for  freight  not  yet  earned  or  due,  that, 
when  goods  were  laden  to  be  carried  on  a 
particular  voyage,  there  was  a  contract  that 
the  master  should  carry  them  In  the  ship  up- 
on that  voyage  for  freight;  and  the  general 
rule  Is  that  a  contract  once  made  cannot  be  dis- 
solved, except  by  consent  of  both  contracting 
parties.  By  the  usage  of  trade,  the  merchant. 
If  he  redemands  the  goods  in  'a  reasonable 
time  before  the  ship  sails,  Is  entitled  to 
have  them  delivered  to  him  on  paying  freight 
that  might  become  due  for  the  carriage  of  them, 
and  by  indemnifying  the  master  against  the 
consequences  of  bills  of  lading  signed  by  him: 
but  these  are  conditions  to  be  performed  before 
the  original  contract  can  be  affected  by  a  de- 
mand for  the  goods. 

But  the  owner  secures  no  right,  by  the  char- 
tor  party  and  loading  of  goods  under  it  for  a 
foreign  voyage,  to  hold  the  goods  as  against 
an  assignee  of  the  shipper,  who  offers  to  pay 
all  the  reasonable  charges  attending  the  re- 
delivery and  every  lawful  claim  the  shipowner 
may  have  upon  the  goods.  Thompson  v.  Small. 
1  C.  B.  328.  The  court  says  the  charterer  had 
a  right  to  the  entire  ship,  and  to  do  with  it 
as  he  pleased,  even  to  sending  it  out  empty. 
No  question  arises  as  to  any  Hen  for  the  freight, 
for  the  sum  stipulated  Is  not  to  be  paid  until 
two  months  after  the  ship  has  cleared,  and 
there  can  be  no  Hen  for  freight  not  then  dne. 
And  it  was  held  that  the  statement  in  Thomp- 
son v.  Trail,  2  Car.  &  P.  334,  to  the  effect 
that  the  master  might  refuse  to  give  up  the 
property  because  it  was  his  duty  to  deliver  It 
at  destination,  was  a  mere  dictum. 

And  In  Anonymous,  2  Kq.  Cas.  Abr.  98,  pi. 
1,  where  creditors  of  a  bankrupt  sought  to 
reach  goods  which  he  had  laden  on  board  some 
ships,  the  court  ordered  the  masters  to  de- 
liver them  up  upon  being  paid  the  freight 
and  indemnified  against  the  bills  of  lading. 

So  if,  after  the  goods  are  laden  on  board, 
they  are  taken  away  again  by  the  owner,  the 
only  remedy  of  the  shipowner  for  the  dead 
freight  or  breach  of  contract  is  a  personal  ac- 
tion upon  the  covenant;  and,  where  the  vessel 
is  under  charter,  and,  after  such  goods  are 
taken  out,  others  are  laden  on  board  and  car- 
ried to  destination,  the  shipowner  has  no  lien 
upon  them  for  the  freight  or  dead  freight  due 
upon  the  former  cargo.  Blrley  v.  Gladstone, 
3  Maule  &  S.  205. 

The  shipowner  then  brought  a  bill  in  equity 
to  enforce  his  Hen,  but  the  bill  was  dismissed 
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upon  the  ground  that  the  lien  depended  upon 
a  construction  of  the  charter  party,  and  that 
the  court  of  equity  had  no  right  to  Bit  as  a 
court  of  appeal  from  the  decisions  of  the 
King's  bench,  but  was  bound  by  Its  construc- 
tion of  the  contract.  Gladstone  v.  Blrley,  2 
Meriv.  401. 

And  where,  by  the  terms  of  the  charter  par- 
ty, it  was  provided  that  a  portion  of  the 
freight  should  be  advanced  on  signing  the  bills 
of  lading,  and,  after  the  cargo  was  on  board 
and  the  vessel  ready  to  proceed,  the  freighter 
became  Insolvent,  so  that  no  freight  was  paid 
and  the  bills  of  lading  were,  therefore,  not 
signed,  and  the  Teasel  never  proceeded  on  her 
voyage.  It  was  held  In  the  bankruptcy  court 
that  the  master  had  no  lien  upon  the  goods  for 
the  payment  of  the  freight  which  was  unpaid, 
since,  the  vessel  never  having  started  on  her 
voyage,  no  freight  had  been  earned.  The  rul- 
ing, however,  was  placed  upon  the  terms  of 
the  charter  party,  which  provided  a  lien  for 
freight,  dead  freight,  and  other  charges.  Ex 
parte  Nyholm,  43  L.  J.  Bankr.  N.  S.  21,  22 
Week.  Rep.  174.  The  court  says  the  ship  never 
earned  freight,  and  never  began  to  earn  freight. 
That  it  was  prevented  from  doing  so,  en- 
titles the  owner  to  full  compensation  for  all 
loss  sustained  thereby;  but  the*  compensation 
Is  not  freight,  and  the  nautical  lien  for  freight 
does  not  extend  to  such  compensation. 

The  contract  may  carry  a  lien  for  dead 
freight. 

But,  although  the  charter  party  gives  a  Hen 
for  dead  freight,  the  Hen  cannot  be  enforced 
against  a  freighter  whose  goods  are  taken  un- 
der a  bill  of  lading  making  them  deliverable 
upon  payment  of  a  certain  amount  specified. 
Kerford  v.  Mondel,  5  Ilurlst.  ft  N.  931,  28  L.  J. 
Exch.  N.  8.  303. 

And  a  provision  for  a  Hen  for  dead  freight, 
In  a  charter  party,  does  not  cover  damages  for 
not  loading  a  full  cargo.  Gray  v.  Carr,  L.  R. 
6  Q.  B.  522,  40  L.  J.  Q.  B.  N.  8.  257. 

And  where,  under  a  contract  of  affreight- 
ment, the  freighter  agreed  to  load  the  vessel 
to  its  capacity,  paying  freight  at  different  rates 
on  different  classes  of  property,  it  was  held 
that  there  was  no  Hen  on  the  goods  actually 
laden,  for  the  dead  freight,  arising  from  failure 
to  furnish  a  complete  cargo.  The  court  says: 
What  Is  a  Hen  for  freight,  but  a  right  to  de- 
tain the  goods  on  board  until  the  freight  which 
has  been  actually  earned  upon  them  has  been 
paid?  But  here  the  claim  to  detain  Is  for  the 
amount  of  damages  unascertained,  which  the 
parties  are  entitled  to  recover  for  the  no n load- 
ing of  the  cargo,  commonly  called  dead  freight. 
In  order  to  support  the  Hen.  the  covenant  should 
have  been  to  pay  full  freight  as  If  the  goods 
had  actually  been  loaded  on  board,  and  that 
the  master  should  have  the  same  lien  on  the 
goods  actually  on  board  as  if  the  ship  had 
been  fully  laden  with  all  the  goods  covenanted 
to  be  loaded.     Phillips  v.  Rodle,  15  East.  547. 

During  the  argument  In  Wegener  v.  Smith. 
15  C.  B.  285,  Jervis.  Ch.  J.,  says  that  the 
master  has  a  Hen  for  demurrage  If  It  Is  covered 
by  the  bill  of  hiding. 

A  Hen  for  demurrage  may  be  given  by  con- 
tract. Francesco  v.  Massey,  L.  R.  8  Exch. 
101 :  Lockhart  v.  Falk,  L.  R.  10  Exch.  132,  44 
L.  J.  Exch.  N.  S.  105,  23  Week.  Rep.  753: 
Klsh  v.  Cory,  L.  R.  10  Q.  B.  553 ;  Sanguinettl 
v.  Pacific  Steam  Nav.  Co.  L,  B.  2  Q.  B.  Div. 
238 ;  Harris  v.  Jacobs,  L.  R.  15  Q.  B.  Div.  247. 
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But  where,  by  the  bill  of  lading,  the  cargo 
Is  deliverable  on  payment  of  freight,  the  master 
has  no  right  to  retain  it  for  payment  of  wharf- 
age, where  the  owner  offered  to  take  it  over 
the  side  of  the  vessel  Into  a  barge,  without 
using  the  wharf.  Bishop  v.  Ware,  3  Campb. 
360. 

So,  the  owner  has  no  Hen  on  the  cargo  to 
enforce  an  agreement  by  the  charterer  to  de- 
fray port  charges.  Faith  v.  East  India  Co. 
4  Barn.  ft  Aid.  630. 

The  Hen  Is  lost  by  unconditional  delivery  of 
the  cargo  to  the  consignee. 

But  In  Ward  v.  Felton,  1  East,  507,  the 
court  said  it  was  not  satisfied  that  the  mas- 
ter parted  with  bis  Hen  upon  the  cargo  for 
his  freight  by  the  delivery  of  It  into  the 
King's  warehouse. 

So,  It  Is  competent  for  the  master  to  land 
the  goods  and  still  preserve  his  Hen  on  them 
by  placing  them  In  a  warehouse  over  which  he. 
or  the  consignee  of  the  ship;  have  control. 
Mors-le-Blanch  v.  Wilson,  Lr.   R.  8   C.   P.  227. 

And  where  the  landing  of  the  cargo  Is  re- 
quired by  statute,  the  Hen  for  freight  continues 
although  notice  of  Intention  to  retain  the  Hen 
Is  not  expressly  given.  Wilson  v.  Kymer,  1 
Maule  ft  S.  157. 

So.  under  the  English  act  of  1862,  the  de- 
posit of  the  cargo  on  the  wharf  does  not  dis- 
charge the  Hen  for  freight,  Belfast  Harbour 
v.  Lawther,  16  lr.  Ch.  Rep.  34. 

Where  a  credit  is  given  for  the  freight, 
which  does  not  expire  until  after  the  time  for 
delivery,  there  is  no  Hen  on  the  cargo  there- 
for. Tamvaco  v.  Simpson,  19  C.  B.  N.  S. 
453,  Affirming  L.  R.  1  C.  P.  371. 

So,  If  the  freight  Is,  by  the  terms  of  the 
contract,  not  payable  until  ten  days  after  de- 
livery of  cargo,  there  is  no  Hen  upon  the  cargo 
to  secure  It.     Lucas  v.  Nockells,  4  Bing.  731. 

So,  where  a  bill  of  lading  makes  the  freight 
payable  two  months  after  discharge  of  the 
cargo,  there  Is  no  Hen  for  the  freight.  Alsager 
v.  St.  Katherlne*s  Dock  Co.  14  Mees.  ft  W. 
798. 

So.  where  the  freight,  under  a  charter  par- 
ty. Is  to  be  paid  two  months  after  discharge 
of  cargo  at  destination,  there  is  no  Hen  on  the 
cargo  for  freight  Foster  v.  Colby,  3  Hurlst. 
ft  N.  715. 

If  the  master  gives  a  bill  of  lading  stating 
that  freight  has  been  paid,  the  ship  will  be 
estopped  to  assert  a  Hen  for  freight  as  against 
an  assignee  of  the  bill  of  lading.  Howard  v. 
Tucker,  1  Barn,  ft  Ad.  712. 

c.  Average. 

Another  possessory  Hen  Is  that  of  the  mas- 
ter to  retain  possession  of  goods  for  contrl 
bution  under  the  implied  contract  to  share 
the  expense  of  a  partial  loss. 

The  owner  of  a  ship  has  a  Hen  on  the  cargo 
for  general  average.  Briggs  v.  Merchant 
Traders'  Ship  Loan  &  Ins.  Asso.  13  Q.  B.  167 : 
Scalfe  v.  Tobin,  3  Barn.  &  Ad.  523 ;  Simonds 
v.  White,  2  Barn.  &  C.  805;  MIedbrodt  v. 
Fltzslmon,  L.  R  6  P.  C.  306;  Crooks  v.  Allan. 
L.  R.  5  Q.  B.  Div.  38;  Hutb  v.  Lamport,  L.  R. 
16  Q.  B.  Div.  735. 

One  whose  goods  have  been  sacrificed  for 
the  benefit  of  the  general  enterprise  has  no 
right  to  force  the  master  to  assert  his  Hen 
upon  the  other  property  for  a  general-average 
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contribution.     Hallett  v.  Bousfield,  18  Yes.  Jr. 
187. 

d.  Wages. 

A  lien  which  the  common-law  courts  rec- 
ognized, without  much  logic  in  the  reasons 
given  for  distinguishing  it  from  claims  which 
were  denied  a  lien,  was  that  for  seamen's 
wages. 

In  Hook  v.  Moreton,  1  Ld.  Raym.  397,  n 
prohibition  in  a  suit  for  mariner's  wages  was 
refused  upon  the  ground  that,  by  the  maritime 
law,  mariners  have  security  In  the  ship  for 
their  wages,  and  it  Is  a  sort  of  implied  hy- 
pothecation to  them.  Therefore,  the  King's 
bench  allows  the  mariners  to  sue  In  the  ad- 
miralty for  their  wages  because  they  have  the 
ship  there  for  their  security. 

The  seaman  contracts  upon  the  credit  of 
the  ship.     Bally  v.  Grant,   1  Ld.  Raym.  632, 

1  Salk.  33. 

Seamen  taken  aboard  a  ship  for  a  voyage, 
though  the  voyage  never  proceeds,  have  a  lien 
on  the  ship  for  their  wages.     Wells  v.  Osman, 

2  Ld.  Raym.  1044,  6  Mod.  238. 

In  Ross  v.  Walker,  2  Wils.  264,  although  it 
is  assumed  that  there  was  a  lien  for  mariners* 
wages,  the  court  held  that  It  would  not  per- 
mit this  Hen  to  be  enforced  in  the  admiralty 
court  In  favor  of  a  pilot  who,  upon  a  contract 
made  on  land,  rendered  services  on  board  a 
vessel  within  the  body  of  a  county. 

In  the  case  of  the  master,  however,  the  Hen 
was  absolutely  denied. 

The  master  has  a  special  contract,  by  char- 
ter party,  with  the  owner,  and  has  no  lien  on 
the  ship  for  his  wages;  but  his  remedy  is  by 
action  against  the  owners.  Clay  v.  Snelgrove, 
Carth.  518,  1  Salk.  33. 

One  of  the  reasons  for  the  decision  given  in 
the  report  in  1  Ld.  Raym.  577,  is  that  the 
master  contracts  upon  the  credit  of  the  owners, 
of  whom  generally  he  is  one. 

The  master  has  no  Hen  for  wages.  The 
Johannes  Christoph,  33  Eng.  L.  &  Eq.  600. 

e.  Hypothecation  and  bottomry. 

An  express  contract  lien,  which  the  common- 
law  courts  allowed  after  much  hesitation,  was 
that  of  an  express  hypothecation  of  vessel  or 
cargo  by  bond  In  a  foreign  port,  for  the  ne- 
cessities of  the  voyage.  This  transaction  was 
denominated  respondentia  in  case  It  involved 
cargo  and  bottomry  when  the  phlp  was  in- 
volved. In  the  earliest  cases  the  courts  were 
disinclined  to  allow  this  class  of  liens. 

Thus,  where  the  master  of  the  vessel  had 
pledged  it  for  the  repayment  of  money  bor- 
rowed on  the  high  seas,  a  prohibition  was 
granted  against  proceeding  In  the  admiralty 
court  on  the  ground,  that,  if  a  man  should 
make  an  obligation  at  sea  for  security  of  a 
debt  growing  before  at  land,  or  should  make 
a  promise  to  pay  the  sum,  this  cannot  be  sued 
In  the  admiralty  court  because  It  Is  not  for 
a  marine  cause.  But  if  the  ship  be  at  sea. 
and  It  leak,  or  otherwise  want  victual,  or 
other  necessaries,  whereby  she  herself  is  in 
danger  or  the  voyage  defeated,  In  such  case 
of  necessity  the  master  may  impawn  for  money 
or  other  things  to  relieve  such  extremities  by 
employing  the  money  so;  for  he  is  the  person 
trusted  with  the  ship,  and,  therefore,  reason- 
ably may  be  thought  to  have  the  power  given 
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to  him  implicitly,  rather  than  to  see  the  whole 
lost.  In  the  case  before  the  court  there  was 
nothing  to  show  that  the  contract  was  for 
any  such  cause.  Bridgeman's  Case,  Hobart, 
12. 

And  in  Anonymous,  1  Keb.  520.  It  is  lnti 
mated  that  a  prohibition  would  issue  against 
a  suit  on  a  bottomry  bond  if  it  was  executed 
on  land,  even  In  a  foreign  country. 

So,  if  the  master  bonds  the  ship  at  sea,  the 
Hen  Is  enforceable  in  the  admiralty,  but  not 
If  the  bond  was  executed  on  the  sea  for  a  debt 
contracted  at  land,  or  If  the  debt  was  con- 
tracted at  sea  and  the  bond  executed  on  land. 
King  v.  Perry,  3  Salk.  23. 

But  in  Benzen  v.  Jeffries,  1  Ld.  Raym.  152. 
where  a  prohibition  was  sought  against  a  pro- 
ceeding In  the  admiralty  on  the  hypotheca- 
tion of  a  vessel,  Holt,  Ch.  J.,  said,  the  master 
has  power  to  hypothecate  the  vessel,  and,  by 
the  pawning,  the  ship  becomes  liable  to  con- 
demnation. Then  there  is  no  remedy  In  the 
common-law  court  for  the  hypothecation. 
Therefore,  since  the  King's  bench  cannot  do 
right  to  the  parties,  it  will  not  hinder  the  ad- 
miralty from  doing  them  right;  for,  if  the 
King's  bench  allows  the  hypothecation,  and 
yet  denies  the  remedy,  It  will  be  a  manifest 
contradiction.  If  the  case  of  the  pledging  be 
on  the  sea,  the  suit  may  well  be  In  the  ad- 
miralty. But,  because  there  was  a  precedent 
where  a  prohibition  In  such  case  had  been 
granted,  the  court  granted  one  In  that  case, 
and  ordered  plaintiff  to  declare  upon  it,  for 
the  law  seemed  clear  as  stated. 

So,  in  Johnson  v.  Shepney,  Holt.  48,  1  Salk. 
35.  11  Mod.  30,  2  Ld.  Raym.  982,  Holt,  Ch.  J., 
says,  when  a  ship  Is  in  distress  on  her  voyage, 
and  hypothecated  for  necessities,  we  allow  the 
admiralty  a  jurisdiction,  for  there  Is  no  other 
way  for  him  to  have  credit  but  that;  and  they 
can  have  no  remedy  by  our  law  against  the 
ship. 

And,  in  the  opinion  in  2  Ld.  Raymond,  982, 
he  says:  It  will  be  the  greatest  prejudice  to 
trade  that  can  be  to  grant  a  prohibition  in 
this  case.  Indeed,  if  a  ship  be  hypothecated 
here  in  England  before  the  voyage  begin,  that 
Is  not  a  matter  within  the  jurisdiction  of  a 
court  of  admiralty,  for  it  is  a  contract  made 
here,  and  the  owners  can  give  security  to  per- 
form the  contract. 

So,  the  master  may,  in  case  of  necessity, 
pawn  the  ship  though  at  land ;  but  here  is  no 
color  for  a  prohibition,  for  it  Is  a  matter  prop- 
erly triable  by  the  maritime  law,  and  they  have 
no  remedy  at  common  law.  Corset  v.  Husely, 
Holt,  48,  3  Mod.  244. 

To  be  upheld,  the  hypothecation  must  be 
necessary. 

Before  the  master  can  execute  a  bottomry 
bond,  he  must  ascertain  that  no  one  Is  willing  to 
supply  the  necessities  without  resorting  to  such 
bond.  Heathorn  v.  Darling,  1  Moore,  P.  C.  C.  5. 
The  court  says:  If  the  master  knows  that 
he  might  obtain  the  supply  on  the  personal 
credit  of  the  owner,  there  is  an  end  of  the  case ; 
and,  having  the  means  of  knowing  that  fact, 
the  lender  Is  bound  to  ascertain  that  he  exer- 
cised  a    reasonable   diligence    to   ascertain    it. 

So,  the  master  cannot  hypothecate  the  ship 
in  a  foreign  port,  where  the  ship's  agent  has 
sufficient  funds  in  his  hands  to  pay  the  nec- 
essary expenses.    Lyall  v.  Hicks,  27  Beav.  616. 

And  the  money  must  be  needed  for  the  bene- 
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fit  of  the  ship,  or  the  enterprise  In  which  she 
is  engaged. 

The  master  cannot  hypothecate  the  ship  for 
his  own  debt.     Anonymous,  Holt,  051. 

Sea  risk  must  be  incurred  to  render  the 
bottomry  bond  valid.  Stainbank  v.  Shepard, 
13  C.  B.  418,  20  Eng.  L.  &  Eq.  547. 

If  the  loan  is  not  put  at  the  hazard  of  the 
voyage,  but  the  personal  credit  of  the  owner 
of  the  vessel  is  also  pledged,  there  is  no  val- 
id bottomry  bond.  Stainbank  v.  Fenning,  11  C. 
B.  51,  6  Eng.  L.  &  Eq.  412. 
«  No  person  can  enforce  a  bottomry  bond 
who  does  not  take  upon  himself  the  peril  of 
the  voyage,  but  it  is  sufficient  It  this  can  be 
collected  from  the  language  of  the  instrument, 
considered  in  all  its  parts.  Slmonds  v.  Hodg- 
son, 3  Barn.  &  Ad.  50,  Reversing  6  Blng.  114, 
where  the  court  held  that  the  lender's  claim 
did  not  depend  upon  the  risk  of  the  voyage, 
but  might  be  enforced  -whether  the  ship  does 
or  does  not  arrive.  The  language  in  the 
bond,  as  to  the  effect  of  which  the  courts 
differ  in  that  case,  was  that  the  amount  was 
made  payable  "In  eight  days  after  my  arrival ;" 
the  court  holding  that  this  made  it  payable 
whether  the  ship  was  lost  or  not;  while  the 
court,  on  appeal,  held  that,  from  the  entire 
language  of  the  contract,  this  language  meant 
no  more  than  the  arrival  of  the  vessel. 

Where  a  bond  purporting  to  be  a  respon- 
dentia bond  stated  that  the  money  was  lent 
on  the  goods,  but  provided  that,  If  the  bor- 
rower, within  thirty  days  after  the  arrival 
of  the  ship,  should  pay  the  lender,  or  if. 
In  the  voyage,  the  ship  met  with  a  loss,  and 
within  six  months  the  borrower  should  pay 
the  lender  a  proportionate  average  of  what 
should  be  saved,  the  bond  should  become  void, 
it  was  held  to  be  no  more  than  a  personal 
obligation  from  the  borrower  to  the  lender, 
and  to  give  no  lien  on  the  cargo.  Busk  v. 
Fearon,  4   East,   310. 

In  Glascott  v.  Lang,  16  L.  J.  Ch.  N.  S.  420,  2 
Phill.  Ch.  310,  it  is  stated  that  the  conten- 
tion that  a  bottomry  bond  on  the  vessel  is 
void  because,  although  the  vessel  lay  in  port 
long  enough  to  have  permitted  communication 
with  the  owner,  no  such  communication  took 
place,  has  no  authority  to  support  it. 

So,  in  Wilson  v.  Bird,  1  Ld.  Raym.  22.  an 
application  for  a  prohibition  was  denied  where 
the  ship,  being  taken  by  an  enemy,  was  ran- 
somed by  the  master,  and  sued  in  the  admiralty 
for  the  amount;  Holt,  Ch.  J.,  saying,  the 
taking  and  pledge  being  upon  the  high  sea,  the 
ship,  by  the  law  of  the  admiralty,  shall  an- 
swer for  the  redemption  of  the  master  by  his 
own  contract. 

And  it  was  finally  settled  that  admiralty  has 
jurisdiction  of  an  hypothecation  bond  executed 
In  the  course  of  a  voyage,  although  it  be  on 
land  and  under  seal.  Menetone  v.  Gibbons,  3 
T.  B.  267. 

In  Glover  v.  Black,  8  Burr.  1304,  the 
-wirt,  In  dlflcusfling  the  validity  of  insur- 
ance on  a  respondentia  interest,  says  that  the 
tender  at  respondentia,  or  on  bottomry,  may, 
for  many  purposes,  be  said  to  have  a  Hen. 

But  In  Stainbank  v.  Shepard,  13  C.  B.  418, 
20  Eng.  L.  &  Eq.  547,  it  is  said  that  hypothe- 
cation gives  only  a  right  to  be  enforced  against 
the  subject  of  it  through  che  medium  of  process. 

But  the  court  refused  to  recognise  a  Hen  if 
the  bond  was  executed  within  the  Kingdom. 

Thus,  In  Clay  v.  Snelgrave,  1  Ld.  Raym. 
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577,  1  Salk.  33,  the  court,  in  the  opinion, 
cites  a  case  where  a  prohibition  was  granted 
against  a  suit  In  the  admiralty  where  money 
was  borrowed  upon  a  ship  before  the  voyage, 
and  the  parties  acquiesced  In  It. 

But  in  Ladbroke  v.  Crlckett,  2  T.  R.  640, 
the  King's  bench  refused  to  interfere  where  a 
bond  had  been  given  within  the  Kingdom 
which  had  been  enforced  by  the  admiralty 
court,  and  the  purchaser,  at  its  Bale,  put  in 
possession. 

The  mate,  In  the  absence  of  the  captain, 
may  hypothecate  a  ship  which  has  been  cap- 
tured, and  recaptured,  to  raise  money  to  pay 
salvage  to  the  captors.  Parmeter  v.  Todhunter, 
1   Campb.  541. 

If  the  loan  Is  at  the  hazard  of  the  voyage, 
the  usury  law  does  not  apply.  Roberts  v. 
Tremolle,  2  Rolle,  Rep.  47;  Chesterfield  v. 
Janssen,  2  Yes.  Sr.  125. 

So  the  fact  that  more  than  legal  interest 
Is  contracted  for  does  not  destroy  the  validity 
of  the  bond.  Hill  v.  Snow,  1  Keb.  358 ;  Apple- 
ton  v.  Brian,   1  Keb.  711. 

In  Soome  v.  Gleen,  Siu.  pt.  1,  p.  27,  a  con- 
tract was  held  not  usurious  where  a  loan  was 
made  upon  a  voyage  to  the  East  Indies,  to  be 
repaid  with  more  than  lawful  Interest,  if  either 
shipowner  or  goods  returned  safely.  The 
court  made  a  distinction  between  a  loan  and  a 
contract,  holding  that  this  was  a  contract, 
and  not   within   the   meaning  of   the   statute. 

But  Dandy  v.  Turner,  1  Eq.  Cas.  Abr.  372, 
held  that  a  court  of  equity  will  never  assist  a 
bottomry  bond  which  carries  an  unreasonable 
interest 

The  master  may  hypothecate  cargo  to  pay 
for  repairs  to  the  ship.  Anders  ton  Foundry 
Co.  v.  Law,  7  8c.  Sess.  Cas.  3d  series,  836. 

But  the  master  cannot  hypothecate  the  cargo 
to  secure  repairs  for  damages  resulting  from  a 
collision  due  to  the  fault  of  the  ship,  and  the 
amount  which  the  vessel  Is  required  to  pay 
to  make  good  the  injury  to  the  other  vessel. 
Dymond  v.  Scott,  5  Sc.  Sess.  Cas.  4th  series, 
106. 

f.  Supplies  and  repairs. 

The  conflict  between  the  common-law  and  ad- 
miralty courts  raged  no  more  furiously  with  re- 
spect to  any  matter  than  to  that  of  jurisdiction, 
and  consequent  lien  or  absence  of  Hen  in  case 
of  the  building,  repairing,  and  supplying  of 
vessels.  The  admiralty  courts  claimed  this 
as  a  matter  at  least  concurrently  within  their 
jurisdiction,  and  they  succeeded  In  securing 
recognition  of  this  claim  in  the  compromise  of 
1632. 

By  that  compromise,  a  suit  against  the  ship 
was  given  for  building,  saving,  amending,  and 
victualing. 

And  in  Tasker  v.  Gale,  1  Rolle,  Abr.  533,  It 
was  held  that.  If  a  shipwright  sue  In  the  ad- 
miralty court  for  the  fitting  of  a  ship  for  navi- 
gation upon  the  sea,  a  prohibition  will  not 
lie. 

But  this  triumph  was  of  short  duration,  for 
the  common-law  judges  very  soon  repudiated 
the  agreement,  and  continued  the  prohibitions 
against  the  admiralty  suits. 

In  Hoare  v.  Clement,  2  Shower,  338,  a 
prohibition  was  granted  to  restrain  an  ad- 
miralty suit  against  a  ship  for  necessaries  fur- 
nished to  her  within  the  body  of  a  county. 

In  Buxton  v.  Snee,  1  Ves.  Sr.  154,  Lord 
Chancellor   Hardwlcke   says,    with    respect   to 
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a  lien  for  repairs,  that  it  does  not  exist  when 
they  are  made  in  port  within  the  body  of  a 
county,  upon  a  contract  made  on  land,  in 
England.  Then  the  rule  of  that  law  must 
prevail. 

The  ship  is  no  more  liable  for  money  ex- 
pended In  repairs  in  a  port  within  the  King- 
dom than  a  carpenter,  laying  out  money  In  the 
building  of  a  house,  has  a  lien  upon  the  house 
In  respect  thereof.  Watkinson  v.  Bernadlston, 
2    P.    Wms.    367. 

In  Justin  v.  Ballam,  2  Ld.  Raym.  805,  1 
Salk.  34,  where  a  prohibition  was  sought 
against  a  suit  against  a  vessel  to  recover  for  a 
cable  and  anchor  delivered  In  The  Thames,  It 
is  said  that,  by  the  maritime  law,  every  con- 
tract with  the  master  of  the  ship  Implies  a 
hypothecation,  but  it  is  otherwise  by  the  law 
of  England.  Therefore,  this  being  a  contract 
made  with  the  master  on  land,  the  admiralty 
cannot  have  cognisance  of  such  a  suit. 

In  Smith  v.  Tilly,  1  Keb.  708,  there  was  a 
motion  to  stay  a  prohibition  in  a  suit  against 
the  ship  for  provisions  and  mariners'  wages; 
but  the  court  stated  that  It  was  but  a  device, 
intimating  that  the  parties  interested  might 
come  In  and  defend,  but  there  not  appearing  to 
have  been  any  rule  for  prohibition  adjourned. 

Where  a  person  who  had  repaired  a  vessel 
belonging  to  a  bankrupt,  and  had  delivered  it 
to  the  owner,  seized  and  sold  it  to  obtain 
payment  for  his  labor,  the  court  told  him  to 
bring  the  amount  Into  court,  to  be  distributed 
among  the  creditors  generally,  against  his 
claim  to  a  lien  on  the  vessel,  saying  that  he 
has  no  pretense,  under  the  general  law  of  the 
realm,  to  retain  until  he  is  paid,  because  he 
is  out  of  possession.  Ew  parte  Shank,  1  Atk. 
234. 

Persons  who  have  contracted  to  place  the 
engines  in  a  ship  have  no  lien  on  her  if  the 
contract  provides  that  she  shall  throughout  be 
In  charge  of  the  shipbuilders.  Ross  v.  Bax- 
ter, 13  Sc.  Sess.  Cas.  4th  series  185. 

Equity  will  not  enforce  a  lien  upon  a  ship  in 
favor  of  one  who,  having  taken  possession 
nnder  a  void  sale,  has  expended  money  in  re- 
pairing it.     Rldgway  v.  Roberts,  4  Hare,  106. 

There  was,  however,  some  uncertainty  on  the 
part  of  the  common-law  judges  with  respect 
to  this  matter. 

In  Farmer  v.  Davles,  1  T.  R.  108,  Lord 
Mansfield  says  that,  where  a  captain  contracts 
for  the  use  of  his  ship,  the  credit  is  given 
to  him  in  respect  to  his  contract;  it  is  given 
to  the  owners  because  the  contract  is  on  their 
account;  and  the  tradesman  has,  likewise,  a 
specific  lien  on  the  ship  Itself. 

So,  In  Rich  v.  Coe,  2  Cowp.  639.  where 
the  question  was  as  to  personal  liability  of  the 
owners  for  supplies  furnished  to  a  vessel 
which  was  in  the  exclusive  possession  of  the 
master  as  lessee.  Lord  Mansfield  said:  Who- 
ever supplies  ships  with  necessaries  has  a 
treble  security,  the  person  of  the  master,  the 
specific  ship,  the  personal  security  of  the 
owners,  whether  they  know  of  the  supply  or 
not.  And,  in  concluding  his  opinion,  he  says : 
Supposing  the  ship  had  been  impawned  in  the 
admiralty  court,  the  owners  could  never  have 
taken  the  ship  out  of  court  without  paying 
the  debt   for   which   the   ship  was   impawned. 

And  that  case  was  followed  in  Ew  parte 
Bland,  2  Rose,  01. 

And  in  Allport  v.  Thomas,  Gilbert,  Eq.  Rep. 
227,  one  who  had  furnished  necessary  tackling 
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for  a  ship  sought  a  discovery  of  the  assets 
of  the  owner,  who  had  died.  The  court  held 
that,  though  the  case  was  within  the  mercantile 
law,  yet,  it  being  admitted  that  the  charge 
was  for  tackling,  the  court  of  equity  must 
grant  the  redress  as  a  court  of  admiralty 
would,  viz.,  upon  the  frame  of  the  ship,  end 
that  it  would  be  very  hard  to  send  him  back 
again  there. 

That  language  is  general,  with  nothing  to 
limit  it  to  supplies  In  a  foreign  country. 

But  In  Westerdell  v.  Dale,  7  T.  R.  312,  Lord 
Kenyon,  by  way  of  argument,  said:  It  has 
been  said  that  a  person  supplying  a  ship  with 
necessaries  has  a  treble  security,  the  master, 
the  ship,  and  the  owner ;  "but  I  doubt  whether 
that  doctrine  is  not  too  generally  laid  down." 
Sir  J.  Jekyll  held  in  a  case  before  him  that 
the  master  cannot  subject  the  ship  If  in  Eng- 
land, and  that  was  afterwards  confirmed  by 
Lord  Hardwlcke. 

A  Hen  was,  however,  recognized  In  case 
the  supplies  were  furnished  out  of  the  King- 
dom. 

Therefore,  if  at  sea,  where  no  treaty  or 
contract  can  be  made  with  the  owner,  the 
master  employs  any  person  to  do  work  on 
the  ship,  this,  for  necessity  and  encourage- 
ment of  trade,  is  a  lien  upon  the  ship,  en- 
forceable in  the  admiralty.  Watkinson  v. 
Bernadlston,  2  P.  Wms.   367. 

But  equity  will  not  enforce  a  lien  on  the 
vessel  for  repairs  in  a  foreign  port  where  bills 
of  exchange  were  taken  for  the  amount  due, 
and  no  express  agreement  for  a  lien  exists. 
Ex  parte  Halkett.  19  Ves.  Jr.  474. 

And  in  Stalnbank  v.  Fennlng,  11  C.  B.  51, 
6  Eng.  L.  &  Eq.  412,  It  is  said:  By  the  law 
of  England  no  Hen  can  be  acquired  for  repair- 
ing a  ship,  except  by  express  agreement.  And 
a  master  can  only  make  such  agreement  If  he 
act  within  his  authority.  The  raising  of 
money  upon  bottomry  can  only  be  justified  by 
necessity.  If  a  master  be  In  a  foreign  country, 
without  money  to  repair  or  victual  his  ves- 
sel, or  for  other  necessities,  he  must,  In  the 
first  Instance,  endeavor  to  raise  it  upon  the 
credit  of  the  owners.  If  he  can  do  so.  he  has 
no  authority  to  hypothecate  his  vessel. 

Possessor y  Hen. 

The  common-law  possessory  lien  of  the  me- 
chanic was,  however,  recognised. 

Therefore,  the  shipwright  has  a  common-law 
lien  for  repairs  while  he  retains  possession 
of  the  vessel.  British  Empire  Shipping  Co. 
v.  Somes,  4  Jur.  N.  S.  893;  Franklin  ▼. 
Hosier,  4  Barn.  &  Aid.  341 ;  Barr  v.  Cooper,  2 
Sc.  Sess.  Cas.  4th  series,  14. 

So  material  men  have  a  common-law  pos- 
sessory Hen  for  the  repairs  placed  on  the 
vessel.  Hamilton  v.  Harland,  42  L.  T.  N.  8. 
264,  4  Asp.  Mar.  L.  Cas.  254. 

Independent  of  the  statute,  a  shipwright  has 
a  Hen  on  a  vessel  for  repairs,  where  he  takes 
her  into  his  custody,  and  retains  possession 
of  her,  although  the  repairs  were  ordered  by 
the  mortgagor  In  possession.  Williams  v. 
Allsup,  10  C.  B.  N.  8.  417. 

But  where,  by  custom,  it  was  shown  that,  In 
the  absence  of  express  stipulation  for  a  Hen- 
credit  was  Invariably  given  for  Tepalrs  by 
shipwrights  on  The  Thames,  it  was  held  that, 
although  a  shipwright  had  possession  of  a 
vessel  for  the  purpose  of  repairing  It,  he  had 
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no  right  to  retain  such  possession  until  paid 
for  his  work.  Raitt  v.  Mitchell,  4  Campb. 
140.  The  court  saying  this  being  the  Invaria- 
ble usage,  it  must  consider  It  as  the  basis  of 
the  contract  between  tne  parties  in  the  case  be- 
fore   it 

g.  Advances  and  disbursements. 

The  lien  of  the  material  man  being  denied, 
the  logical  conclusion  would  be  that  port 
owners,  or  agents  of  the  owner,  could  have 
no  lien  for  advances  or  disbursements  made  for 
the  benefit  of  the  common  enterprise ;  and  this 
view  prevailed,  although  not  without  some 
conflict. 

In  Doddington  v.  Hallet,  1  Ves.  8r.  497, 
where  several  persons  authorised  another  to 
contract  on  the  common  account  for  the  build- 
ing of  a  ship,  and  he  died  pending  its  con 
structlon,  they  were  held  to  have  a>  Hen  on  his 
share  of  the  ship  for  the  amount  which  they 
had  been  compelled  to  pay  of  his  share  of  the 
expenses.  Lord  Hardwicke  says  the  transac- 
tion seems  to  be  a  partnership,  and  the  ship, 
bclf.-g  part  of  the  partnership  asset,  must  be 
brought  Into  the  partnership  account,  and 
nothing  can  be  divided  as  the  share  of  the 
partner  but  what  has  come  clear  in  the  balance 
of  the  account. 

So,  the  ship's  husband  has  a  Hen  on  the 
share  of  a  part  owner  of  a  vessel  engaged  In 
the  whale  fishery,  in  the  product  of  a  voyage,  to 
secure  payment  of  his  proportion  of  the  ex- 
penses of  the  voyage.  Holderness  v.  Shackels, 
8  Barn.  &  C.  012.  This  ruling  was  placed 
upon  the  ground  that  the  part  owners  of  the 
vessel  were  partners  in  the  fishing  enterprise. 

But  in  Ex  parte  Young,  2  Ves.  &  B.  242,  2 
Rose,  78,  the  managing  owner  became  bank 
rupt,  owing  a  balance  of  the  earnings  of  the 
ship  to  the  other  part  owners,  and  leaving 
unpaid  an  amount  due  for  the  outfitting  of  the 
ship,  which  the  other  part  owners  were  com- 
pelled to  pay;  and  they  claimed  a  Hen  on  his 
share  of  the  vessel  for  these  sums.  Lord  Eldon 
held  that  he  must  decide  againsf  Doddington 
v.  Hallet,  1  Ves.  Sr.  497,  and  held  that  the 
part  owners  were  not  partners,  and  that,  there- 
fore, there  was  no  Hen  in  the  case  before  him 
which  could  be  enforced. 

But  In  Richardson  v.  Campbell,  5  Barn,  k 
Aid.  203,  note,  the  agents  of  the  ship  were  al- 
lowed a  Hen  for  sums  which  they  had  paid, 
under  sentence  of  court,  as  salvage  and  wages 
of  crew,  but  were  not  allowed  a  lien  for  pay- 
ments to  satisfy  the  master's  wages,  and 
for  disbursements  of  the  vessel. 

And  In  the  same  case  the  agents  having 
been  compelled,  under  sentence  of  court,  to 
pay  damages  for  breach  of  a  contract  to  carry 
cargo  agreeably  to  the  bill  of  lading,  it  was 
held  that  they  had  a  Hen  on  the  vessel  for  the 
amount. 

The  master  has  no  Hen  for  stores  and  repairs. 
Even  though  the  material  man  may  have  had 
a  possessory  Hen  upon  the  ship  when  the 
master  paid  the  claim  and  the  ship  was  re- 
leased, the  lien  was  gone.  Work  done  for  a 
ship,  in  England,  is  supposed  to  be  on  the 
credit  of  the  employer.  Wllklns  v.  Carmichael, 
1   Dong!.  K.   B.  101. 

The  master  has  no  Hen  for  disbursements. 
The  Johannes  Christoph,  33  Eng.  L.  &  Eq.  000. 

In  Hnssey  v.  Christie,  13  Ves.  Jr.  594,  the 
Lord  Chancellor  Intimated  the  opinion  that 
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the  master  of  the  vessel  might  have  a  lien  for 
money  advanced  to  make  repairs  in  a  foreign 
port,  but  directed  a  case  for  the  opinion  of 
the  court  of  King's  bench. 

And,  when  the  case  came  on  for  hearing  in 
that  court,  Lord  Ellenborough  said :  The 
question  is  whether,  in  point  of  law,  the  mas- 
ter has  any  Hen  on  the  ship  for  money  ex- 
pended or  debts  incurred  by  him  for  repairs 
done  to  her  on  the  voyage;  and  we  must  look 
Into  the  precedents  of  the  common  law  to  en- 
able us  to  give  an  answer  to  it.  He  says  no 
precedent  for  such  Hen  exists,  and  that  be 
cannot,  in  the  absence  of  authority,  create  a 
Hen  in  a  case  where  none  has  ever  been  al- 
lowed, and  when  every  case  of  Hen  Is  against 
the  common  law.  If  the  repairs  are  done  here, 
the  master  may  make  the  owner  personally  lia- 
ble, and,  if  done  abroad,  he  may  hypothecate 
the  ship  to  pay  for  them;  and  it  Is  his  own 
fault  If  he  subject  himself  to  any  personal  lia- 
bility.    9  East,  420. 

The  Lord  Chancellor,  however,  recognised 
the  possibility  of  the  master  securing  a  Hen, 
in  Ex  parte  Halkett,  3  Ves.  &  B.  135,  2  Rose. 
194. 

One  of  the  reasons  which  has  been  ad- 
vanced for  denying  the  master's  Hen  Is  that  he 
receives  the  freight  money,  and  may,  therefore, 
reimburse  himself  out  of  that.  But,  when  the 
question  of  recognising  and  enforcing  such  a 
Hen  arose,  the  courts  experienced  some  diffi- 
culty. 

In  Smith  v.  Plummer,  1  Barn.  &  Aid.  575. 
where  the  question  as  to  the  right  to  freight 
arose  between  bankruptcy  assignees  of  the  ship- 
owner and  the  consignee  of  the  cargo,  who 
had  been  notified  by  the  master  not  to  pay 
over  the  freight.  Lord  Kllenborough  said  that 
It  had  been  decided  that  the  master  had  no 
Hen  on  the  ship  for  his  wages  or  disburse- 
ments, and  then  continued:  "Then,  if  he 
has  no  lien  on  the  ship,  he  can  have  none 
upon  the  freight  since  the  Hen  on  the  freight 
Is  consequential  to  the  Hen  upon  the  ship.'* 

Bay  ley,  J.,  says  it  is  within  the  power  of 
the  master  to  protect  himself  by  taking  se- 
curity from  the  owner.  Liens  only  exist 
three  ways:  Either  by  express  contract,  by 
usage  of  trade,  or  where  there  1b  some  legal  re- 
lation between  the  parties.  Abbott,  J.,  says, 
there  being  no  right  to  enforce  a  Hen  against 
the  ship  In  the  admiralty,  this  seems  to  lead 
to  the  conclusion  that  there  Is  no  Hen  on  the 
freight,  for  the  right  to  receive  the  earnings 
of  the  ship  must  follow  the  right  to  the  ship 
Itself. 

The  master  of  the  ship  has  no  presumptive 
Hen  on  the  freight,  and  cannot  Insist  upon 
having  It  paid  to  himself.  Atkinson  v.  Cotes- 
worth,  3  Barn.  &  C.  047.  In  that  case,  so 
far  as  appears,  the  only  claim  of  the  master  to 
a  Hen  was  for  the  satisfaction  of  his  wages. 

The  master  has  no  Hen  on  the  freight  for 
wages  or  disbursements.  Gibson  v.  Ingo,  0 
Hare,   112. 

But  in  White  v.  Baring,  4  Esp.  22.  where  the 
question  was  as  to  the  Hen  of  the  master 
upon  the  freight,  for  liabilities  which  he  had 
Incurred  on  account  of  the  ship.  Lord  Kenyon 
says,  the  creditor  of  a  ship  has  a  three-fold 
security,— the  ship  itself,  the  owner,  and  the 
captain.  The  captain  is  liable  by  reason  of 
the  contracts  Into  which  he  enters  on  the  ship's 
account;  but,  having  contracted  and  made 
himself  liable  for  articles  furnished  to  the  ship, 
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he  thereby  acquires  a  lien  on  the  goods  as 
well  as  the  freight.  His  Hen  is  coextensive 
with  his  liability  to  the  ship's  creditors. 

And  in  Bw  parte  Cheesraan,  2  Eden,  181, 
the  question  arose  as  to  the  lien  of  the 
master  of  a  vessel,  which  had  been  captured 
and  recaptured,  upon  the  freight.  The  pur- 
pose of  the  Hen  does  not  appear,  but  the 
Lord  Chancellor  says  the  master's  right  is 
founded  on  the  principle  of  the  specific  Hen  of 
the  carrier,  etc.,  extended  by  courts  of  equity 
to  all  cases  of  possession.  He  has  a  specific 
lien  upon  the  ship  and  cargo.  The  owner  re- 
ceived the  ship  on  her  arrival  as  trustee  for 
the  master. 

But  the  question  was  finally  settled,  in  part 
at   least,    in   the   master's   favor. 

In  Bristow  v.  Whitmore,  Johns.  V.  C.  (Bng.) 
06,  It  was  held  that  where,  in  order  to  fit 
the  vessel  for  the  performance  of  a  charter 
party  which  the  master  has  entered  Into  on 
behalf  of  the  owner,  he  expends  money  and 
lncura  obligations  in  making  alterations  and 
repairs,  he  has  a  Hen  on  the  freight  money 
for  reimbursement.  The  vice  chancellor 
says:  It  was  not  the  ordinary  case  of  ex- 
penses in  certain  general  repairs  to  the  ship 
In  order  to  enable  her  afterwards,  on  a  char- 
ter party  being  made,  to  earn  freight;  nor  waa 
it  the  ordinary  payment  of  wages  to  the 
crew  in  order  to  enable  her  to  earn  freight. 
But  It  is  the  doing  of  things  required  by  the 
contract  which  he  entered  into;  and  the  ques- 
tion is  whether  the  owner  can  have  the  benefit 
of  the  contract  without  bearing  the  burden. 

That  decision,  however,  was  reversed  in  4 
DeG.  &  J.  325,  28  L.  J.  Ch.  N.  S.  801,  1  L.  T. 
178,  where  It  Is  stated  that  it  has  long  been  set- 
tled that  the  master  of  a  vessel  has  no  lien  upon 
the  ship  or  the  freight  for  money  which  he  may 
have  expended,  or  liabilities  which  he  may  have 
incurred,  for  the  repairs  of  the  ship,  or  for 
stores  supplied  to  her,  or  for  wages  which 
he  has  paid,  or  for  other  disbursements  which 
he  has  made  during  the  voyage.  The  court 
says,  the  law  having  been  settled  in  that  man- 
ner, it  would  be  superfluous  to  inquire  what 
may  have  occasioned  the  difference  between 
the  English  law  and  that  of  other  countries ; 
and  then  suggests  that  It  may  have  been 
partly  owing  to  the  technical  nature  of  our  law 
of  Hen,  which  requires  that  there  shall  be  pos- 
session of  the  property  upon  which  it  at- 
taches to  enable  the  party  to  enforce  it.  But 
the  master  Is  only  a  servant  of  the  'owner, 
and,  therefore,  cannot,  as  against  him,  have 
any  possession  of  the  ship  or  the  freight.  Our 
law  may  also  have  proceeded  upon  a  view  of 
the  inconvenience  which  would  result  from 
allowing  the  master's  Hen,  as  the  owner  would 
be  deprived  of  the  ship  and  his  freight,  until 
he  has  first  settled  all  accounts  with  the 
master.  But  that  which  most  recommends  the 
general  rule  Is  the  power  which  the  master 
has  of  pledging  the  credit  of  the  owner,  or 
hypothecating  the  vessel  for  necessary  repairs 
and  disbursements. 

But  the  decision  of  the  chancellor  was  re- 
versed on  appeal,  and  that  of  the  vice  chan- 
cellor Affirmed  In  0  H.  L.  Cns.  391,  the  Lord 
Chancellor  saying  the  plaintiff  cannot  be  con- 
sidered the  master  of  a  ship  asking  for  a  Hen 
on  the  ship  or  freight  for  his  wages,  or  his 
ordinary  disbursements  as  master.  Since,  by 
the  terms  of  the  charter  party,  the  master 
was  himself  to  receive  the  freight,  has  he  not 
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an  equitable  Hen  on  the  fund  before  it  come* 
into  the  owner's  hands?  And  the  case  was 
decided  in  favor  of  the  master  on  the  princi- 
ple governing  the  law  of  principal  and  agent. 
Lord  Cranworth  says  that  the  master's  claim 
is  not  to  a  Hen  on  the  freight  of  the  ship,  but 
that  his  rights  are  confined  to  that  which 
is  the  fruit  of  the  contracts  into  which,  on 
behalf  of  the  owner,  he  entered. 

And  the  principle  of  that  case  was  applied  in 
The  Red  Rose,  L.  R.  2  Adm.  ft  Eccl.  80,  note, 

h.  To   enforce   contract   of   vessel. 

This  lien,  which  is  well  established  In  the 
admiralty  courts,  was  refused  by  the  common- 
law  courts. 

In  Watson  v.  Warner,  Sid.  pt.  2,  p.  161,  a 
prohibition  was  sought  against  a  suit  In  the 
admiralty  upon  a  charter  party,  and  counsel 
for  the  petitioner  contended  that,  if  the  mas- 
ter took  up*  things  necessary  for  the  ship,  as 
ropes  and  Bails,  etc.,  the  ship  will  be  liable 
In  admiralty  for  them,  but  It  will  not  be  liable 
for  collateral  things,  as  covenants  upon  bills 
of  lading;  and  the  court  recognised  the  dis- 
tinction between  an  attachment  of  the  ship 
and  of  the  person,  as  to  the  jurisdiction  of 
the  admiralty,  bnt  said  that  to  permit  an  at- 
tachment of  the  ship  in  the  case  before  it  would 
be  perilous  if  the  master,  who  was  not  the 
owner,  could  make  the  owner  liable  for  these 
charges  against  the  ship ;  and  he  suggested  that 
he  would  grant  the  writ,  and  let  the  other 
party  plead  to  it. 

So,  in  Blrley  v.  Oladstone,  8  Maule  ft  S. 
205,  it  is  stated,  by  way  of  argument,  that 
the  freighter  cannot  detain  the  ship  for  its 
breach  of  the  carriage  contract. 

A  master  can  give  no  Hen  on  the  ship  for 
performance  of  the  voyage,  so  as  to  give  the 
shipper  a  right  to  proceed  against  it  in  case 
he  commits  a  breach  of  the  carriage  contract  by 
departure  from  the  course  to  the  injury  of  the 
cargo.     Anonymous,  2  Ch.  Cas.  238. 

1.  Salvage. 

The  master  may  detain  the  cargo  for  sal- 
vage, but,  if  he  parts  with  the  possession,  he 
loses  his  Hen,  and  admiralty  will  have  no 
jurisdiction  to  enforce  it.  Anonymous,  11 
Mod.    6. 

But  where  a  boat-  carrying  ore  had  floun- 
dered In  a  river,  and,  after  some  negotia- 
tion, the  owner  of  the  boat  raised  the  ore 
without  making  any  contract  with  its  own- 
ers as  to  payment,  it  was  held  that  there  was 
no  Hen  for  the  services,  since  there  was  no  con- 
tract to  support  the  Hen,  and  the  contract  was 
not  a  salvage  service.  Castellain  v.  Thompson, 
13  C.  B.  N.  S.  105.  • 

III.  To  pap  for  services  of  vessel. 

a.  Freight. 

1.  Lien  exists. 

The  common-law  Hen  of  the  carrier  for  his 
freight  money  has  been  adopted  and  enforced 
by  the  admiralty  courts,  so  that  it  has  be- 
come, in  effect,  a  maritime  lien  in  all  cases  of 
carriage  by  water.  The  Norway,  Brown,  ft 
L.  226;  The  Galam,  Brown,  ft  L.  167,  8  New 
Reports,  254 ;  The  Norway,  Brown,  ft  L.  877 ; 
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The  Blenheim,  L.  R.  10  Prob.  Dlv.  167,  54  L.  J. 
Prob.  N.  8.  81;  The  Theresa  Bonita,  4  C. 
Bob.  236;  Briltan  v.  Barnaby,  21  How.  527, 
16  L.  ed.  177 ;  1,265  Vitrified  Pipes,  14  Blatchf. 
274,  Fed.  Cas.  No.  10,536 ;  Shaw  v.  Thompson. 
Olcott,  144,  Fed.  Cas.  No.  12,726 ;  The  Salem, 
1  Sprague,  389,  Fed.  Cas.  No.  12,248;  The 
Volunteer,  1  Sumn.  551 ;  Fed.  Cas.  No.  16,991 ; 
Drfnkwater  v.  The  Spartan,  1  Ware,  149,  Fed. 
Cas.  No.  4,085  ;  Skolfield  v.  Potter,  2  Ware,  394. 
Fed.  Cas.  No.  12,925 ;  The  Atlas.  42  Fed.  793 ; 
Otis  Mfg.  Co.  v.  The  Ira  B.  Ellems,  48  Fed. 
591 ;  O'Brien  v.  1,614  Bags  of  Guano,  48 
Fed.  726;  O' Conn  ell  y.  1,002  Bales  of  Sisal 
Hemp,  75  Fed.  410;  The  Ravensdale,  75  Fed. 
413;  Frothingham  v.  Jenkins,  1  Cal.  43,  52 
Am.  Dec.  286;  Fox  v.  Holt.  86  Conn.  558, 
Fed.  Cas.  No.  5,012;  Shatzell  v.  Hart,  2  A. 
K.  Marsh.  191;  Boggs  v.  Martin,  13  B.  Mon. 
239;  Newhall  v.  Vargas,  15  Me.  314,  33  Am. 
Dec.  617 ;  Lord  v.  Neptune  Ins.  Co.  10  Gray, 
109 ;  Welch  v.  McCllntock,  10  Gray,  215 ;  Wil- 
son v.  Bannen,  1  Rob.  (La.)  556;  Sullivan  v. 
Park,  33  Me.  438 ;  Spencer  v.  White,  23  N.  C. 
(Ired.  L.)  236. 

The  owner  of  a  vessel,  as  a  common  carrier, 
has  a  common-law  Hen,  for  his  freight,  upon 
the  goods  carried.  Warehouse  &  Builders 
Supply  Co.  v.  Galvtn,  96  Wis.  523,  65  Am.  St. 
Rep.   57,   71   N.  W.  804. 

The  master  has  a  lien  on  cargo  for,  freight, 
and  for  such  disbursements  as  form  a  charge 
on  it.  Svendsen  v.  Wallace,  L.  R.  10  App.  Cas. 
404. 

The  shipowner  has  a  Hen  upon  the  cargo 
for  freight,  and  may  retain  the  goods,  after 
arrival  of  the  ship  at  the  port  of  destination, 
.  until  the  payment  is  made,  unless  there  is  some 
stipulation  in  the  charter  party  or  bill  of  lad- 
ing inconsistent  with  such  right  or  retention, 
and  which  displaces  the  Hen.  The  Eddy  (Mor- 
decal  v.  Lindsay)  5  Wall.  481,  18  L.  ed.  486. 

A  Hen  for  freight  is  regarded  in  the  Juris- 
prudence of  the  United  States  as  a  maritime 
Hen,  because  It  arises  from  the  usages  of  com- 
merce independently  of  the  agreement  of  the 
parties,  and  not  from  any  statutory  regulations. 
The  legal  effect  of  such  a  Hen  Is  tnat  the  car- 
rier by  water  may  retain  tbe  goods  until  the 
freight  Is  paid,  or  he  may  enforce  tbe  same 
by  a  proceeding  in  rem.  It  arises  from  the 
right  of  the  shipowner  to  retain  the  possession 
of  the  goods  until  the  freight  is  paid,  and  1b 
lost  by  unconditional  delivery  to  tbe  con- 
signee. The  Bird  of  Paradise  (The  Bird  of 
Paradise  v.  Heyneman)  5  Wall.  545,  18  L.  ed. 
662. 

The  general  Hen  on  cargo  for  freight  is 
upon  the  principle  that  the  goods  are  improved 
in  value  by  the  service  of  transportation,  and 
the  goods  are  in  possession  of  the  shipowner  as 
bailee  of  the  shipper,  and  tbe  law  will  not 
suffer  the  possession  to  be  violated  until  the 
latter  has  received  his  hire.  Grade  v.  Palmer. 
8  Wheat.  605,  5  L.  ed.  696. 

As  between  the  charterer  and  shipowner.  It 
Is  always  Implied,  unless  there  is  an  express 
agreement  to  the  contrary,  that  the  freight 
must  be  paid  before  the  delivery  of  the  cargo. 
Webb  v.  Anderson,  Taney,  504,  Fed.  Cas.  No. 
17,318. 

The  master  has  a  Hen  on  the  remaining 
goods,  for  the  entire  freight,  after  part  of  the 
cargo  has  been  delivered.  F esse n den  v.  The 
Charles,  1  Haw.  161. 

Where  a  vessel  is  chartered  to  transport  a 
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circus,  the  Hen  for  the  freight  will  attach  to 
the  horses  and  paraphernalia  of  the  circus 
company  on  board.  Re  Fourteen  Horses,  10 
Ben.  358,  Fed.  Cas.  No.  4,990. 

In  Fox  v.  Holt,  30  Conn.  558,  4  Ben.  278. 
Fed.  Cas.  No.  5,012,  which  was  a  libel  in 
personam  for  breach  of  a  contract  of  af- 
freightment, the  question  arose  as  to  the  le- 
gality of  the  act  of  the  owners  In  detaining 
part  of  the  cargo  for  payment  of  freight;  and 
the  court  held  that  they  could  have  detained 
the  whole,  since  the  Hen  of  the  owners  of  the 
vessel  attached  to  the  whole  cargo  as  security 
for  the  freight  money.  But  this  Hen  Is  lost 
by   parting  with   possession. 

Where  the  charterers  become  the  owners  for 
the  voyage,  to  bear  the  expenses  of  manning 
and  victualing,  the  owners  have  a  lien  on 
the  cargo,  belonging  to  the  charterer,  for  wages. 
Poland  v.  Spartan,  1  Ware,  134,  Fed.  Cas. 
No.  11,246. 

But  In  Fuller  v.  Bradley,  25  Pa.  120,  where 
a  boat  owner  undertook  to  transport  goods  for 
a  certain  Bum  per  day,  the  court,  without  dis- 
cussing the  question  of  the  admiralty  Hen, 
states  that,  If  the  boat  owner  was  not  a  com- 
mon carrier,  he  had  no  Hen  for  his  services; 
that  one  who  is  not  a  common  carrier,  but  spe- 
cially undertakes  to  carry  a  particular  load 
for  hire,  has  no  Hen  for  freight,  unless  he 
specially  reserves  It  by  agreement.  The  boat 
in  that  case,  however,  seems  to  have  been  a 
canal  boat,  so  that  the  admiralty  law  was 
assumed  not  to  apply,  and  the  rights  of  the 
parties  were  solved  by  tbe  ordinary  law  of 
carriers. 

A  common  carrier  by  water  has  no  common- 
law  Hen  upon  goods  for  freight,  unless  they 
have  come  into  his  possession  by  the  authority, 
express  or  Implied,  of  the  true  dwner.  There- 
fore, where  goods  were  delivered  to  one  lino 
for  transportation,  and  were  taken  from  the 
warehouse,  and  afterwards  by  another  line, 
without  authority,  It  was  held  that  the  latter 
had  no  Hen  on  them  for  the  freight*  Fitch  v. 
Newberry.  1  Dougl.  (Mich.)  1,  40  Am.  Rep.  33. 

So,  in  Van  Busk  Irk  v.  Purlnton,  2  Hall,  561, 
where  certain  property  which  had  been  laden 
on  board  a  vessel  was  claimed  by  a  third  per- 
son, the  court  says:  We  should  be  Inclined 
to  say  that  no  Hen  attached.  The  freight,  as 
such,  did  not  become  due  until  the  termination 
of  the  voyage,  and  the  Hen,  In  any  event,  can- 
not exist,  except  for  a  due  proportion  of  the 
freight.  But  It  was  held  that,  the  property 
having  been  put  on  board  by  a  person  having 
no  title,  It  was  not  put  on  board  under  the 
charter  party,  and  that,  therefore,  no  lien 
could  attach. 

And  that  case  was  followed  in  Collman  v. 
Collins,  2  Hall,  569. 

So,  If  a  shipowner  receives  goods,  though 
innocently,  from  a  wrongdoer  without  the 
consent  of  the  owner,  express  or  Implied,  he 
cannot  detain  them  against  the  true  owner 
until  the  freight  or  carriage  is  paid.  Robinson 
v.  Baker,  5  Cush.  137,  51  Am.  Dec.  54. 

But  factors  who  ship  In  their  own  names 
property  for  sale  at  the  port  of  destination,  and 
having  under  the  statute  ostensible  authority 
to  deal  with  the  property  as  their  own,  may, 
by  commencing  to  load  it  on  the  boat,  charge 
it  with  a  Hen  for  freight,  so  that  the  true 
owner  cannot  reclaim  It  without  satisfying 
such  charge.  Hayes  v.  Campbell,  55  Cal.  424. 
30  Am.  Rep.  43;  Green  v.  Campbell,  52 
Cal.  586. 
24 
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The  owner  of  a  vessel  chartered  to  the 
government  has  no  lien  for  freight,  upon  the 
cargo  placed  on  board  by  the  government.  The 
Undaunted,  2  Sprague,  104,  Fed.  Cas.  No.  14,- 
336. 

The  Hen  may  be  affected  by  the  stipulations 
of  the  charter  or  bill  of  lading. 

The  freighter  and  shipowner  may  stipulate 
for  a  Hen  on  cargo  for  freight,  dead  freight. 
and  demurrage.  The  Peer  of  the  Realm,  10 
Fed.  216. 

That  provision  Is  made  In  a  charter  party 
for  payment  of  money  due  under  the  contract 
at  stated  periods,  at  a  point  where  the  vessel 
is  not  expected  to  be  at  the  times  mentioned, 
does  not  destroy  the  Hen  on  the  cargo. 
Re  Fourteen  Horses,  10  Ben.  358,  Fed.  Cas.  No. 
4,900.  This  ruling  is  put  upon  the  ground 
that  the  charter  party  expressly  pledges  the 
cargo  to  the  vessel  for  freight. 

Charter  parties  may  be  so  framed  as  to  de- 
feat the  lien  for  freight.  Kimball  v.  The  Anna 
Kimball,  2  Cliff.  4,  Fed.  Cas.  No.  7,772. 

The  lien  for  freight  will  not  exist  if  it  clearly 
appears  from  the  contract  that  the  owner 
shall  look  to  the  personal  credit  of  the  char- 
terer alone  for  the  amount.  Brown  v.  Howard, 
1  CoJ.  423. 

If  the  lien  has  been  waived  by  the  provisions 
of  the  charter  party,  it  is  not  revived  by  the 
insolvency  of  the  charterer  before  the  arrival 
of  the  goods.  The  Bird  of  Paradise  (The  Bird 
of  Paradise  v.  Heyneman)  5  Wall.  545,  18  L. 
ed.  662. 

So,  if  there  Is  anything  In  the  carriage  con- 
tract to  indicate  that  the  shipowner  Intended 
to  look  to  the  charterer  personally,  rather 
than  to  the  cargo,  for  freight,  the  lien  does 
not  attach.  Raymond  v.  Tyson,  17  How.  59, 
15  L.  ed.  47/ 

But  the  mere  taking  of  a  bill  of  exchange  for 
the  freight  does  not  constitute  a  waiver  of  the 
lien.  The  Bird  of  Paradise  (The  Bird  of 
Paradise  v.  Heyneman)  5  Wall,  545,  18  L. 
ed.  662.     * 

But  the  right  of  the  shipowner  to  bis  Hen 
for  freight  under  his  contract  with  the  char- 
terer cannot  be  released  by  the  master.  Grade 
v.  Palmer,  8  Wheat.  605,  5  L.  ed.  696. 

And  the  master  has,  in  general,  no  authority 
to  waive  the  lien  on  cargo  by  the  terms  of  the 
charter  party  executed  by  him.  The  Eliza, 
1  Low.  Dec.  83,  Fed.  Cas.  No.  4,347. 

The  mere  fact  that  the  cargo  Is  wire  cable, 
to  be  laid  under  water,  does  not  destroy  the 
Hen  for  freight  thereon.  Blowers  v.  One  Wire 
Rope   Cable,   19   Fed.  444. 

Unless  the  master  has  placed  himself  In  a 
position  to  make  a  demand  for  freight,  there 
can  be  no  Hen  for  money  due  for  freight  There- 
fore, if  the  cargo  Is  delivered  at  the  wrong 
wharf,  so  that  the  contract  Is  not  compiled 
with,  the  Hen  for  freight  cannot  be  enforced. 
McCullough  v.  Hellweg,  66  Md.  269,  7  Atl.  455. 

2.  Depends  on  possession. 

The  Hen,  having  been  adopted  from  the  com- 
mon law,  Is  held  to  depend  on  possession,  or 
on  express  contract,  for  Its  retention  upon  de- 
livery of  the  property. 

In  Conard  v.  Atlantic  Ins.  Co.  1  Pet.  386, 
7  L.  ed.  189,  It  is  said,  by  w/»y  of  argument, 
that  the  lien  of  a  shipowner  to  detain  the 
goods  for  freight  depends  upon  his  retaining 
possession  ;  but  that  there  is  a  Hen  in  favor 
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of  seamen  for  wages,  and  of  a  bottomry  holder 
on  the  ship,  which  are  perfectly  independent  of 
possession. 

Therefore,  the  Hen  for  freight  is  lost  by  un- 
conditional delivery.  4,885  Bags  of  Linseed 
(Sears  v.  Wills),  1  Black,  108,  17  L.  ed.  35. 
The  court  says  a  lien  for  freight  Is  not  in  the 
nature  of  a  hypothecation  which  will  remain  a 
charge  upon  the  goods  after  the  shipowner  has 
parted  from  the  possession,  but  is  analogous  to 
the  lien  given  by  the  common  law  to  the  car- 
rier on  land,  who  is  not  bound  to  deliver  up 
the  property  until  his  freight  is  paid;  and. 
If  he  delivers  it,  the  encumbrance  of  the  Hen 
does  not  follow  It  in  the  hands  of  the  owner 
or  consignee.  It  is  nothing  more  than  a  right 
to  withhold  the  goods,  and  Is  associated  with 
his  possession,  and  dependent  upon  it.  But  the 
goods  may  be  landed  and  stored  without  waiv- 
ing the  lien. 

That  principle  was  followed  in  Sears  v. 
4,885  Bags  of  Linseed,  1  Cliff.  68,  Fed.  Cas. 
No.  12,589;  The  Anna  Kimball,  2  Bprague, 
33,  Fed.  Cas.  No.  404;  Fessenden  v.  The 
Charles,  1  Haw.  161 ;  Eames  v.  Cavaroc,  New- 
berry, Adm.  528,  Fed.  Cas.  No.  4.238 ;  The  Tan 
Bark  Case,  Brown.  Adm.  151.  Fed.  Cas.  No. 
13,742 ;  Cargo  of  Brimstone,  8  Ben.  45,  Fed. 
Cas.  No.  2.405;  Kimball  v.  .The  Anna  Kim- 
ball, 2  Cliff.  4,  Fed.  Cas.  No.  7.772;  Gring 
v.  A  Cargo  of  Lumber,  38  Fed.  528;  Kgan  v. 
A  Cargo  of  Spruce  Lath,  41  Fed.  830,  Af- 
firmed In  43  Fed.  480,  and  Sears  v.  Wills,  4 
Allen,   212. 

In  Cranston  v.  A  Cargo  of  250  Tons  of  Coal, 
22  Fed.  614,  the  court  says  a  different  rule  Is 
recognized  by  the  courts  of  continental  Europe, 
but  this  Is  the  well-established  doctrine  in  the 
courts  of  the  United  States. 

But  the  shipowner  does  not  lose  his  Hen  for 
freight  by  depositing  the  cargo  with  a  ware- 
houseman upon  refusal  of  the  consignee  to  re- 
ceive It  according  to  the  terms  of  the  bill  of 
lading.  Western  Transp.  Co.  v.  Barber,  rw» 
N.  Y.  544. 

And  the  lien  is  not  lost  by  delivery  to  « 
warehouseman.  Ingersoll  v.  Van  Bokkelln,  7 
Cow.  670  (this  judgment  was  reversed  on  other 
grounds  In  5  Wend.  315)  ;  Crapo  v.  The  Arctic. 
Fed.  Cas.  No.  3.361. 

At  least  if  notice  of  the  Hen  is  given.  The 
Olulio,  34   Fed.  909. 

So,  delivering  cargo  into  a  warehouse,  and 
taking  a  receipt  for  it,  do  not  waive  the  lien 
for  freight.  Davidson  8.  8.  Co.  v.  119,254 
Bushels  of  Flaxseed,  117  Fed.  283. 

So,  a  Hen  for  freight  Is  not  lost  by  mere 
manual  delivery  of  the  cargo  to  the  consignee 
with  the  expectation  that  the  freight  will  he 
paid  at  once.  Re  151  Tons  of  Coal,  4  Blatchf. 
368,  Fed.  Cas.  No.  10,520,  Affirming  Fed.  Cas. 
No.  5,273. 

The  mere  manual  delivery  of  cargo  to  con- 
signee does  not,  per  se,  discharge  the  Hen  for 
the  freight.  Re  600  Tons  of  Iron  Ore,  9  Fed. 
595.  The  court  says  the  Hen  for  freight  de- 
pends upon  the  possession,  and  is  lost  when  an 
unconditional  delivery  is  made,  or  when  any 
agreement  is  entered  into  between  the  parties 
In  regard  to  the  payment  of  freight,  which  in- 
volves a  prior  surrender  of  the  possession. 

And  notification,  before  discharge,  that  the 
lien  will  be  insisted  on,  Is  sufficient  to  pre- 
serve a  Hen  for  freight.  McBrler  v.  A  Cargo 
of  Hard  Coal.  69   Fed.  469. 

A    delivery    of    cargo    subject    to    a    Hen   for 
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freight  to  the  person  liable  to  pay  It  is  not  a 
waiver  of  the  lien,  unless  facts  appear  from 
which  It  can  be  found  that  the  act  of  delivery 
was  accompanied  with  an  Intention  to  waive 
the  Hen,     Cuff  v.  95  Tons  of  Coal.  46  Fed.  670. 

Where  the  cargo  Is  proceeded  against  for 
freight  while  it  is  still  in  the  place  where  It 
had  been  deposited  when  It  was  first  landed, 
the  lien  is  held  not  to  have  been  waived.  Cos- 
tell  o  v.  734,700  Laths,  44  Fed.  105. 

Under  the  English  statute,  a  Hen  for  freight 
may  be  continued  after  the  goods  are  landed, 
by  giving  notice  of  intention  to  retain  It.  The 
Energie,  44  L.  J.  Prob.  N.  S.  25. 

To  preserve  a  Hen  for  freight  when  the  cargo 
is  delivered  to  the  consignee,  there  must  be  an 
understanding  between  the  parties  that  the  lien 
shall  continue.  Wilcox  v.  500  Tons  of  Coal,  14 
Fed.   49. 

Mere  delivery  of  the  cargo  at  the  place  of 
business  of  the  consignee  does  not  destroy  the 
lien.  Gaughran  v.  151  Tons  of  Coal,  Fed.  Cas. 
No.  5,273. 

So,  the  Hen  is,  of  necessity,  lost  if  the 
contract  extends  the  time  for  payment  of 
freight  until  long  after  delivery  of  the  cargo. 

Therefore,  a  Hen  for  freight  Is  destroyed 
by  giving  credit  for  a  period  extending  beyond 
the  time  of  discharge.  The  Anna  Kimball,  2 
Sprague,  33,  Fed.   Cas.   No.  404. 

In  Chandler  v.  Belden,  18  Johns.  157,  3 
Am.  Dec.  193,  it  is  said  that  the  right  to  re- 
tain the  cargo  for  freight  has  grown  out  of  the 
usage  of  trade,  and  It  does  not  exist  nor  can 
it  be  enforced,  when  the  parties  have  expressly 
regulated  the  time  and  manner  of  paying 
freight  by  stipulations  in  the  charter  party 
which  make  the  time  of  payment  subsequent 
to  the  time  of  delivery  of  the  cargo. 

A  clause  in  the  charter  party,  that  freight 
shall  be  paid  by  bill  at  three  months  from 
date  of  delivery  of  the  certificate  of  the  right 
to  cargo,  waives  the  lien  for  freight.  The 
Bird  of  Paradise  (The  Bird  of  Paradise  v. 
Heyneman)  5  Wall.  545,  18  L.  ed.  662. 

There  is  no  common-law  lien  for  freight  If  a 
credit  has  been  given  to  the  shipper  for  the 
price  of  transportation  beyond  the  time  when 
the  property  Is  to  be  delivered  to  the  con- 
signee.    Pinney  v.  Wells,  10  Conn.  104. 

Where  the  charterer  covenanted  to  pay 
freight  In  thirty  days  after  the  return  of  the 
vessel  to  her  home  port,  It  was  held  that  the 
owner  had  no  Hen  on  his  cargo  for  freight; 
and  the  owner  parts  entirely  with  the  pos- 
session of  the  vessel  during  the  voyage,  per- 
mitting the  charterer  to  appoint  the  master. 
Pickmam  v.  Woods.  6  Pick.  248.  The  court 
says  the  most  of  the  cases  turn  upon  the  ques- 
tion whether  the-  owner  of  the  ship  had  parted 
entirely  with  the  possession,  because,  if  he 
had,  It  was  difficult  to  maintain  a  Hen,  which, 
according  to  familiar  principles,  Is  the  retaining 
of  a  thing  in  actual  possession,  belonging  to 
another,  until  some  debt  or  duty  due  from  the 
owner  to  the  holder  is  discharged.  But,  where 
the  charterer  Is  in  possession,  the  owner  has 
nothing  to  retain. 

But  a  stipulation  for  payment  of  freight  ten 
days  after  return  of  vessel  Is  not  necessarily 
inconsistent  with  a  Hen  for  freight,  where 
the  consignees  could  not  insist,  as  a  matter  of 
positive  right,  upon  the  delivery  of  the  cargo 
within  that  time.  The  Volunteer,  1  Sumn. 
561,  Fed.  Cas.  No.  16,991. 

Bo,  the  lien  on  freight  is  not  displaced  by  a 
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charter  party  making  freight  payable  five 
days  after  discharge.  Re  Certain  logs  of 
Mahogany,  2  Sumn.  589,  Fed.  Cas.  No.  2,559. 

A  clause  in  the  charter  party  providing 
for  payment  of  freight  in  five  or  ten  days  after 
discharge  of  cargo  does  not  waive  the  lien. 
Kimball  v.  The  Anna  Kimball,  2  Cliff.  4,  Fed. 
Cas.  No.  7,772. 

So,  the  Hen  for  freight  is  not  waived  by  a 
provision  that  the  cargo  shall  be  delivered 
within  reach  of  the  ship's  tackle,  and  that  the 
charter  money  shall  be  payable  in  ten  days 
after  discharge.  The  Kimball  (Duncan  v. 
Kimball)  3  Wall.  37,  18  L.  ed.  50.  The  court 
says  the  clause  was  Intended  for  the  benefit 
of  the  charterers.  It  gives  them  ample  time 
to  examine  the  goods,  and  ascertain  their  con- 
dition, and  decide  whether  they  will  take 
them  and  pay  the  freight,  or  decline  to  receive 
them.  But  the  court  adds,  there  is  no  doubt 
that  a  credit  for  the  freight  may  be  given  for 
so  great  a  period  as  to  justify,  in  the  ab- 
sence of  any  provision  for  the  delivery  of  the 
cargo,  the  Inference  that  the  shipowner  In- 
tended to  waive  his  right  to  a  Hen,  and  to 
look  solely  to  the  personal  responsibility  of 
the  charterers. 

Although  in  case  the  money  due  under  a 
charter  party  is  not  payable  until  after  the 
discharge  of  the  cargo,  the  shipowner  will  have 
no  Hen  upon  it,  if  the  time  for  payment  is 
fixed  before  such  discharge,  the  lien  will  exist. 
Howard  v.  Macondray,  7  Gray,  516.  The  court 
says  that  the  usual  maritime  Hen  exists  when 
not  displaced  by  the  existence  of  inconsistent 
stipulations. 

3.  On   aubfrelghts. 

The  question  how  far  the  shipowner  has  a 
Hen  on  goods  shipped  under  contract  with 
a  charterer,  for  the  payment  of  the  amount  due 
under  the  charter  party,  depends  almost  en- 
tirely upon  the  form  which  the  contracts  have 
taken.  If  the  shipowner  has  retained  the  gen- 
eral control  of  the  vessel,  he  may  enforce  his 
Hen  notwithstanding  the  shipping  contract  was 
made  with  a  charterer. 

A  charter  party  which  does  not  give  the 
charterer  entire  control  of  the  vessel,  or  post- 
pone payment  beyond  the  termination  of  the 
contract,  does  not  destroy  the  Hen  of  the  owner 
on  the  cargo  for  freight.  Mactaggert  v.  Henry, 
3  E.  D.  Smith,  390. 

If  the  owner  retains  the  right  to  navigate 
n  chartered  ship,  he  has  a  Hen  on  the  cargo  for 
freight.  Palmer  v.  Grade,  4  Wash.  C.  C. 
110,  Fed.  Cas.  No.  10,692.  The  court  says  it 
may  be  admitted  that  the  absolute  owner  may 
part  with  the  special  ownership  and  posses- 
sion of  his  vessel  for  a  time,  and  also  with 
the  services  of  the  master  and  crew  appointed, 
paid,  and  maintained  by  himself.  In  such 
case  he  would  lose  his  general  right  of  lien 
on  the  cargo :  but,  if  he  navigates  and  manages 
the  ship  by  his  own  servants  so  appointed,  and 
is  answerable  for  their  conduct,  he  is  justly 
to  be  considered  as  liable  to  make  compensa 
tion  for  their  misconduct,  and  is  entitled,  on 
the  other  hand,  to  the  privilege  of  retaining 
the  cargo  as  his  security  for  the  freight  due 
for  its  carriage. 

A  charter  of  the  hold  of  the  ship  for  a  voy- 
age, the  owner  appointing  and  paying  the  crew 
and  fitting  the  vessel,  does  not  deprive  him  of 
his  Hen  on  the  goods  of  a  third  person,  shipped 
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under   contract    with    the    charterer.     Ruggles 
▼   Bucknor,  1  Paine,  358,  Fed.  Cas.  No.  12,115. 

Where  the  owner  retains  general  possession 
of  the  vessel  appointing  the  master  and  navi- 
gating the  ship,  he  has  a  lien  on  the  property 
placed  on  board,  for  the  freight  due  under  the 
charter  party.  Holmes  v.  Pavenstedt,  5  Sandf. 
97. 

But  the  lien  of  the  owner  upon  goods  of  a 
freighter  on  a  chartered  ship  is  limited  to  the 
contract  made  by  the  master,  where  he  is  ap- 
pointed and  paid  by  the  owner,  so  that  the 
owner  is  bound  by  his  contracts.  Palmer  v. 
Grade,  4  Wash.  C.  C.  110,  Fed.  Cas.  No. 
10,602.  This  case  was  reversed  on  appeal  in 
8  Wheat.  605,  5  L.  ed.  606,  but  the  reversal 
appears  to  have  been  rested  more  upon  a  dif- 
ferent view  of  the  facts  than  upon  a  dissent 
from  the  law  as  laid  down  here. 

So,  where  the  ship  is  chartered  for  a  voyage 
for  a  round  sum,  the  ship,  although  remaining 
in  charge  of  the  former  master,  has  no  lien  ou 
cargo  shipped  by  a  third  person  under  contract 
with  the  charterer,  between  Intermediate  ports, 
for  any  more  than  the  freight  due  for  the  dis- 
tance carried,  although  the  charter  party  pro- 
vided that  all  bills  of  lading  shall  be  signed 
"without  prejudice  to  this  charter  party." 
Grand  v.  The  Ibis,  3  Woods,  28,  Fed.  Cas. 
No.  5.682. 

So,  goods  of  a  stranger,  taken  on  board  at 
greater  freight  rates,  are  not  subject  to  a  Hen 
for  payment  of  the  amount  due  under  the 
charter  party,  any  farther  than  the  amount  of 
freight  due  and  unpaid  under  the  particular 
contract  is  concerned.  Re  406  Hogsheads  of 
Molasses,  4  Blatchf.  319,  Fed.  Cas.  No.  4,988. 

And,  in  the  absence  of  express  stipulations 
in  the  charter  party,  the  goods  of  a  stranger 
are  not  liable  to  a  ship  for  any  more  than  the 
freight  due  upon  them,  and  cannot  he  held  to 
pay  the  entire  freight  due  from  the  charterer. 
Webb  v.  Anderson,  Taney,  504,  Fed.  Cas.  No. 
17.318. 

Where  the  owner  charters  his  vessel  to  one 
who  is  to  pay  the  expenses  of  the  voyage,  keep- 
ing sufficient  money  with  the  clerk  for  that 
purpose,  the  owner  to  appoint  the  master  and 
run  the  boat,  the  owner  has  a  Hen  on  the  sub- 
freights  for  the  money  due  under  the  charter 
party.  Adams  v.  llomeyer,  45  Mo.  545,  100 
Am.  Dec.  391.  The  court  says  a  covenant 
that  the  owner  shall  have  a  right  to  appoint 
the  master,  and  control  and  navigate,  clearly 
Indicates  an  intention  not  to  trust  the  proper- 
ty in  the  hands  of  others,  but  to  control  It  by 
his  own  agents  for  the  use  of  the  charterer. 
Cases  seldom  turn  upon  this  provision  alone, 
but  it  must  always  have  great  weight  in  ar- 
riving at  the  intention  of  the  parties  in  regard 
to  constructive  possession. 

On  the  other  hand,  where  the  owner  trans- 
fers the  ship  to  the  charterer  for  the  voyage, 
and  the  whole  charge  and  control  of  her  de- 
volve on  the  charterer,  the  owner  can  have  no 
lien  on  the  cargo  for  freight,  but  must  have  re- 
course to  his  covenant  for  his  remedy  In  case 
of  default  of  payment.  Possession  is  essen- 
tial to  the  existence  of  a  Hen.  Lander  v. 
Clark,  1  Hall,  355. 

So,  in  Skolfleld  v.  Potter,  2  Ware.  394,  Fed. 
Cas.  No.  12,925,  it  Is  said  that,  under  a  let 
ting  of  the  vessel  herself  to  a  charterer,  who 
appoints  the  master  and  crew,  and  sails  her  at 
his  own  expense,  and  has  entire  control,  the 
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general  owner  or  proprietor  has  no  lien  on 
the  cargo  for  freight. 

So,  where  there  Is  a  letting  of  the  vessel, 
so  that  the  charterers  have  possession  and 
control  of  it,  the  general  owners  have-  no 
Hen  on  the  cargo  placed  on  board  by  a  stran- 
ger, for  the  hire  of  the  ship.  Drinkwater  v. 
The  Spartan,  1  Ware,  149,  Fed.  Cas.  No. 
4,085,  the  court  says,  where  the  vessel  Is  char- 
tered by  an  instrument  by  which  the  owner  re- 
tains the  control  and  undertakes  to  navigate 
It,  the  goods  of  the  charterer  become  liable 
to  the  owner  of  the  vessel  for  the  charter  to 
the  full  extent  of  the  value;  and,  though  he 
is  entitled  to  the  freight  of  the  goods  shipped 
by  the  subfreighters,  the  owner  of  the  ship 
has  a  Hen  on  that  freight  for  the  charter  of 
the  vessel ;  and  his  Hen  extends  to  the  goods 
of  each  subfreighter  for  the  amount  due  on 
his  shipment.  But,  where  the  entire  vessel 
Is  let  to  the  charterer,  the  general  owner  loses 
his  Hen  for  freight.  He  has  no  remedy  for 
the  charter  of  his  vessel  but  his  personal  ac- 
tion on  the  covenants  of  the  charter  party.  It 
is  a  contract  In  which  he  Is  limited  to  the 
personal  credit  of  the  charterer.  The  court 
concludes,  I  think  it  clear,  both  in  principle 
and  authority,  that,  where  the  owner  parts 
with  possession,  he  parts,  at  the  same  time, 
with  his  lien. 

If,  by  the  terms  of  the  charter  party,  the 
charterer  has  the  control,  navigation,  and  pos- 
session of  the  vessel  for  the  voyage,  the  owner 
has  no  lien  on  the  cargo  of  subfreighters  for 
the  freight.  Clarkson  v.  Edes,  4  Cow.  470: 
Williams  v.  Johnson,  11  Barb.  501 ;  Brown  v. 
Gray,  70  Hun.  201,  24  N.  Y.  Supp.  61. 

But  The  Elisa,  1  Low.  Dec.  83,  Fed.  Cas. 
No.  4,347,  held  that  where  a  charter  party 
makes  the  charterer  owner  for  the  voyage,  and 
the  freight  payable  upon  return  of  the  vessel 
to  the  home  port,  the  master  has  a  Hen  on 
the  whole  return  cargo  shipped  by  a  third 
person,  where  it  Is  stated  on  the  bill  of  lad- 
ing that  the  freight  is  payable  as  per  charter 
party. 

Where  the  owner  chartered  the  vessel  for  a 
voyage  for  the  sum  payable  after  her  return, 
the  court  held  that  the  terms  of  the  charter 
party  destroyed  his  lien  on  the  goods  of  a 
third  person,  carried  by  the  charterer,  al- 
though the  owner  sailed  on  the  voyage  as 
master.  Perkins  v.  Hill,  2  Woodb.  &  M.  158. 
Fed.  Cas.  No.  10,987.  The  court  says  the 
cases  where  an  Implication  is  raised  in  favor 
of  the  master  for  freight  are  only  those  where 
no  express  agreement  was  made  with  the  owner 
or  charterer,  and  the  Hen  exists  in  favor  of 
the  implication.  Or  it  is  in  aid  of  an  express 
contract  or  where  the  master  retains  and  re- 
serves a  part  of  the  vessel  when  chartered. 

The  charter  may,  to  some  extent  reserve 
a   Hen  on   the  subfreights. 

Thus,  where  by  the  terms  of  the  charter 
party  the  charterer  binds  the  cargo  to  be  laden 
on  board  to  the  performance  of  its  covenants, 
the  owner  will  have  a  Hen  on  the  goods  of  third 
persons  for  the  amounts  due  under  the  charter. 
Fessenden  v.  The  Charles,  1  Haw.  161. 

So,  where  the  charter  of  a  vessel  so  provides, 
cargo  shipped  by  a  third  person  may  be 
made  liable  for  the  entire  freight  due  under 
the  charter  party.  But  the  master  may,  by 
acceptance  of  cargo  as  in  a  general  ship  from 
one  Ignorant  of  the  terms  of  the  charter,  or 
by    signing    of    bills    of    lading    inconsistent 
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with  its  terms,  estop  the  owner  from  insist- 
ing on  his  right.     The  Karo,  29   Fed.  652. 

Where  the  charter  party  provides  that  no 
goods  can  be  landed  at  destination  until  the 
freight  provided  in  it  is  paid,  the  charterer 
cannot  relieve  a  shipper  from  the  effect  of  the 
provision  and  the  accompanying  Hen  by  con- 
tracting that  hie  goods  shall  be  landed  free 
from  Hen;  and  it  is  immaterial  that  the  con- 
tract states  that  the  freight  on  the  particular 
goods  has  been  attempted  to  be  postponed  to 
the  rights  of  the  consignee  by  a  statement  on 
the  bill  of  lading,  "freight  settled  here." 
Oracle  v.  Palmer,  8  Wheat.  605,  5  L.  ed.  696. 

A  provision  in  the  charter  giving  the  owner 
a  lien  upon  all  cargoes  and  all  subfrelght  for 
charter  money  due  under  the  contract  gives 
the  owner  no  lien  upon  any  of  the  freight  money 
due  under  subcontracts  with  third  persons, 
where  the  charterer  is  made  the  owner  pro  hoc 
vice.  American  Steel-Barge  Co.  v.  A  Cargo  of 
Coal,  107  Fed.  964.  The  court  stated  that  the 
clause  was  framed  when  the  charterer  intended 
to  freight  the  ship  with  his  own  property. 
By  this  clause  the  charterer  binds  his  own 
goods  shipped  on  the  chartered  vessel,  not  only 
for  the  freight  due  on  those  goods,  but  for 
the  amount  due  under  the  charter,  be  that 
amount  more  or  less  than  the  freight. 

But  that  decision  was  reversed  on  appeal, 
the  court  holding  that  the  Hen  of  the  vessel 
bound  the  cargo  of  the  freighter,  but  that  it 
would  not  extend  beyond  the  amount  of  freight 
stipulated  In  the  bill  of  lading.  American 
Steel  Barge  Co.  v.  Chesapeake  &  O.  Coal 
Agency  Co.  53  C.  C.  A.  301,  115  Fed.  669. 

Persons  who  charter  a  vessel  for  a  round 
voyage  may  set  it  up  as  a  general  ship;  and 
goods  shipped  by  third  persons  in  the  usual 
way  under  bills  of  lading  signed  by  the  master 
may  be  governed,  as  to  the  Hen  of  the  owners, 
by  the  contract  contained  in  the  bill  of  lading, 
and  not  by  the  charter  party.  Davis  v.  574 
Bags  of  Coffee,  Fed.  Cas.  No.  3,633a ;  De  Wolf 
v.  266  Hogsheads  Molasses,  Fed.  Cas.  No. 
3,858. 

One  who  ships  goods  on  a  vessel  advertised 
as  a  general  ship,  without  notice  of  a  charter 
party,  is  not  subject  to  any  lien  which  may  be 
reserved  by  that  instrument  in  respect  to  over- 
due freight.  The  Stornoway,  51  L.  J.  Prob. 
N.  S.  27. 

Where  the  charterers  are  given  authority  to 
fix  the  freight  to  be  paid  on  cargo  that  may 
be  shipped  by  third  persons  under  bills  of 
lading,  the  owner  can  hold  such  cargo  for  no 
greater  sum  than  the  amount  specified  In 
such  bills,  although  the  charter  party  also 
provides  that  the  owner  may  have  a  lien  for 
all  subfrelght  for  the  amounts  due  under  this 
charter.     The  Albert  Dumols,  54   Fed.  529. 

4.  When  attaches. 

The  lien  for  freight  arises  when  the  goods 
are  laden  on  board.  Blowers  v.  One  Wire  Rope 
Cable,  19  Fed.  444 ;  The  Bird  of  Paradise  (The 
Bird  of  Paradise  v.  Heyneman)  5  Wall.  545, 
18  L.  ed.  662;  Clark  v.  505,000  Feet  of  Lum- 
ber, 12  C.  C.  A.  628,  24  U.  S.  App.  509,  65 
Fed.  236. 

A  Hen  for  freight,  dead  freight,  and  de- 
murrage, expressly  reserved  by  the  charter 
party,  attaches  the  moment  a  cargo  is  put  on 
board,  under  a  bill  of  lading  which  is  made 
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subject  to  the  charter  party.  Stepanovlt  v. 
Ollllbrand,  Fed.  Cas.  No.  13,300. 

In  Bolten  v.  The  James  L.  Pendergast,  30 
Fed.  717,  it  Is  said  that  a  Hen  for  the  comple- 
tion of  the  charter  would  arise  the  moment  the 
cargo  was  loaded  under  the  charter ;  and  that 
was  so  notwithstanding  the  fact  that  the  ves- 
sel was  under  arrest,  and  could  not  proceed 
upon  her  voyage  until  the  claim  was  settled. 

Where  the  goods  have  been  placed  on  board, 
the  Hen  attaches  and  may  be  enforced,  although 
the  goods  are  taken  out  by  their  owner,  who 
refuses  to  permit  the  vessel  to  perform  the 
contract.  The  Hermitage,  4  Blatchf.  474,  Fed. 
Cas.  No.  6,410. 

In  accordance  with  the  rulings  of  the  En- 
glish common  law  courts  (supra,  II.  b),  some 
courts  In  this  country  have  held  that  the  ves- 
sel did  not  begin  to  earn  freight  until  she 
had  started  on  her  voyage. 

There  Is  no  Hen  for  freight  before  the  ves- 
sel has  broken  ground  for  the  voyage,  al- 
though goods  have  been  placed  on  board.  Be 
fore  that  time  the  only  remedy  in  case  the 
Bhlpper  removes  the  goods  from  the  vessel  Is 
an  action  for  breach  of  contract.  Bailey  v. 
Damon,  8  Gray,  92. 

Where,  under  an  agreement  for  a  charter 
party,  goods  were  put  on  board,  after  which 
the  shipper  refused  to  execute  the  contract, 
and  sold  the  property  to  a  third  person,  who 
demanded  its  return  to  him,  whereupon  the 
master  claimed  a  Hen  on  It  for  freight  and  the 
right  to  complete  the  voyage,  the  court  held 
that  there  was  no  Hen  for  the  freight,  no 
freight  being  in  fact  due  before  the  commence- 
ment of  the  voyage,  and  that  there  was  nothing 
but  a  right  of  action  for  the  breach  of  the  con- 
tract.    Burgess  v.  Gun,  3  Uarr.  &  J.  225. 

But  those  decisions  lose  sight  of  the  fact 
that  the  ship,  having  obtained  possession  of 
the  goods,  has  a  right  to  retain  them  for  the 
completion  of  the  voyage. 

In  Campbell  v.  Conner,  70  N.  Y.  424,  It 
Is  stated  that  It  Is  well  settled  at  common 
law  that  a  shipper  cannot  Insist  on  having 
his  goods  relanded  and  delivered  to  him  at 
the  port  of  outfit,  without  paying  the  freight, 
and  Indemnifying  the  master  against  the  con- 
sequences of  any  bill  of  lading  he  may  have 
signed. 

If  the  vessel  Is  not  seaworthy  at  the  time 
the  cargo  Is  placed  on  board,  the  shipper  may 
repudiate  the  contract,  and  recover  possession 
of  his  property.     The  Director,  34  Fed*  57. 

And,  therefore,  the  rule  as  to  the  inception 
of  the  Hen  Is  not  changed  by  such  cases  as 
The  Tornado  (Ellis  v.  Atlantic  Mut.  Ins.  Co.) 
108  U.  S.  342,  27  L.  ed.  747,  2  8up.  Ct.  Rep. 
746,  where,  after  the  cargo  Is  on  board,  an 
accident  happens  to  the  vessel,  which  breaks 
up  the  voyage;  and  the  court  holds  that  the 
shipper  is  entitled  to  regard  the  contract  as 
rescinded,  and  reclaim  his  property  free  from 
the  ship's  lien  for  freight 

But  where  goods  are  shipped,  and  the  voy- 
age is  commenced,  the  right  of  the  shipowner 
to  full  freight  has  attached ;  and,  In  case  of 
accident  or  detention,  the  shipper  has  no  right, 
without  the  consent  of  the  shipowner,  to  de- 
mand and  obtain  the  goods  without  full  pay- 
ment of  freight  in  case  the  shipowner  can 
either  refit  his  own  ship  within  a  reasonable 
timet  and  proceeds  to  do  so,  or,  within  a  like 
reasonable   time,   will    transmit   the   goods    in 
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another  vessel.  M'Gaw  v.  Ocean  Ins.  Co.  23 
Pick.  405. 

However,  where  the  vessel  and  cargo  have 
been  abandoned  and  brought  into  port  by 
salvors,  the  owner  of  the  vessel  cannot  secure 
a  Hen  for  freight  by  satisfying  the  salvage 
claim  and  notifying  the  owners  of  the  cargo 
that  he  is  ready  to  complete  the  voyage. 
Smith  v.  The  Mansanito,  Fed.  Cas.  No.  13,075. 

In  The  Eugene  Vesta,  28  Fed.  762,  where  a 
vessel  in  process  of  loading  was  driven  from 
her  moorings  upon  an  exposed  shore  so  that 
salvage  services  had  to  be  rendered,  and  the 
court  held  that  the  master  had  no  power  to 
bind  the  cargo  therefor,  the  court  placed  its 
ruling  partly  upon  the  ground  that  it  is  now 
the  settled  law  of  the  Federal  courts  that  a 
Hen  of  the  master  for  freight  does  not  attach 
before  the  vessel  breaks  ground.  But  it  would 
seem  that,  after  the  loading  of  the  cargo  com- 
mences, the  master  has  a  lien  upon  the  cargo 
for  the  performance  of  the  contract  so  long 
as  he  is  able  and  willing  to  continue  the  per- 
formance of  his  part  of  the  contract,  whether 
he  has  actually  broken  ground  or  not.  But 
the  court  mentions  the  further  ground  that  the 
master  is  bound  to  keep  his  vessel  in  a  sea- 
worthy condition  until  the  cargo  is  laden,  and 
that  he  cannot  place  a  lien  on  the  cargo  for 
services  necessary  to  the  performance  of  that 
duty. 

b.  Demurrage,  dead  freight,  and  other  charges. 

There  are  certain  charges  and  expenses  con- 
nected with  the  carriage  contract  for  which 
the  shipowner  has  a  lien, — especially  if  it  is 
provided  for  in   the  contract. 

Thus,  there  is  a  lien  on  cargo  for  demurrage. 
The  Hyperion,  2  Low.  Dec.  92,  Fed.  Cas.  No. 
6.987;  Donaldson  v.  McDowell,  Holmes,  290, 
Fed.  Cas.  No.  3.985. 

In  the  latter  case  it  appeared  that  the  con- 
signee was  also  the  owner  and  shipper  of  the 
cargo,  and  the  court  said:  Upon  this  state  of 
facts,  I  see  no  reason  why  the  shipowner  can- 
not recover,  by  a  libel  in  personam  against  the 
consignee,  damages  occasioned  by  his  neglect 
in  the  unlivery  of  the  cargo.  But,  whatever 
the  personal  liability  of  the  consignee  may  be, 
there  can  be  no  reasonable  doubt  of  the  lia- 
bility of  the  cargo  in  a  proceeding  in  rem  in 
the  admiralty  for  demurrage,  when  the  delay 
la  occasioned  by  the  freighters  of  the  cargo,  or 
the  consignees  who  receive  that  cargo.  The 
law  merchant  considers  that  the  master  con- 
tracts rather  with  the  merchandise  than  the 
shipper,  and  it  necessarily  follows,  from  this, 
that  the  merchandise  is  liable  for  whatever  the 
shipper  is  liable. 

The  freighter  Is  liable  to  the  vessel  for  any 
unnecessary  detention  in  loading  or  unloading, 
although  no  express  contract  is  made  on  that 
subject.  Sprague  v.  West,  Abb.  Adm.  548, 
Fed.  Cas.  No.  13,255;  Hawgood  v.  1310  Tons 
of  Coal,  21  Fed.  681. 

In  the  latter  case  the  court  says :  Why 
should  the  right  of  a  shipowner  be  limited  in 
the  admiralty  to  a  common  law  Hen,  when,  In 
fact,  that  right  Is  dependent  on  the  law  mer- 
chant, which  extends  the  lien  or  privilege  to 
all  charges,  damages,  and  expenses  growing 
out  of  the  affreightment?  In  the  present  ex- 
tended jurisdiction  of  the  admiralty,  and  lib- 
eral recognition  of  the  rights  of  parties  In- 
terested In  navigation  and  commerce,  no  sound 
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reason  Is  apparent  why  the  shipowner's  priv- 
ilege or  Hen  should  not  be  extended  to  de- 
murrage. The  relation  of  the  ship  to  the  car- 
go, and  of  the  cargo  to  the  ship,  is  recipro- 
cal. If  the  ship  Is  bound  safely  to  deliver  the 
cargo  to  the  consignee,  the  cargo  ought  to  be 
answerable  for  the  neglect  of  the  consignee  duly 
to  receive  it. 

But,  where  no  Hen  for  demurrage  is  re- 
tained in  the  bill  of  lading,  such  lien  is  waived 
in  favor  of  the  bona  flde  transferee  of  Buch 
bill.  Re  112  Sticks  of  Timber,  8  Ben.  214. 
Fed.  Cas.  No.  10,524. 

There  is  a  lien  on  cargo  for  demurrage,  which 
Is  waived  by  delivery  without  an  agreement 
making  it  subject  to  such  Hen.  Win  slow  v. 
400  Barrels  of  Salt,  1  Blss.  459,  Fed.  Cas. 
No.  17,881. 

But,  after  giving  notice  of  a  claim  for  de- 
murrage, the  Hen  Is  not  waived  by  placing  the 
cargo  on  the  wharf  separate  from  other  prop- 
erty, so  that  it  is  capable  of  ldentigcation. 
Pioneer  Fuel  Co.  v.  McBrler,  28  C.  C.  A.  460, 
55  U.  S.  App.  181,  84  Feb  495. 

If  the  contract  for  the  transportation  of 
cargo  is  deemed  to  be  made  with  the  mer- 
chandise as  well  as  with  the  owner,  the  ves- 
sel has  a  lien  upon  the  cargo  for  demurrage, 
even  after  it  has  been  sold  under  judicial  pro- 
cess, and  title  has  vested  in  a  purchaser  at 
such  sale.  275  Tons  of  Mineral  Phosphates,  9 
Fed.  209. 

A  provision  In  the  charter  party  giving  a 
Hen  for  demurrage  applies  only  to  the  days 
allowed  In  the  contract,  and  does  not  cover 
demurrage  for  additional  time  consumed  In 
loading.  Gray  v.  Carr,  L.  R.  6  Q.  B.  522,  40 
L.  J.  Q.  B.  N.  S.  257. 

Under  a  contract  for  a  quantity  of  coal,  to 
be  selected  from  a  mass  and  transported  to 
the  place  of  the  purchaser's  residence,  the  sel- 
ler has  authority  to  make  a  contract  with  the 
carrier  giving  it  a  lien  on  the  coal  for  de- 
murrage. Taylor  v.  Fall  River  Ironworks,  124 
Fed.  826. 

The  charter  party  may  give  a  lien  for  dead 
freight.  McLean  v.  Fleming,  L.  R.  2  H.  L. 
Sc.  App.  Cas.  128. 

Where  a  charterer,  who  has  undertaken  to 
load  the  vessel  to  a.  certain  number  of  tons, 
tenders  only  part  of  the  stipulated  cargo,  the 
owner  of  the  vessel  has  a  Hen  upon  the  cargo 
tendered,  for  the  whole  freight  due  under  the 
contract.  Heckscher  v.  McCrea,  24  Wend. 
304. 

Where  the  cargo  tendered  does  not  conform 
to  that  called  for  by  the  charter  party,  but, 
by  reason  of  greater  bulk,  will  not  yield  as 
much  freight  as  the  cargo  called  for,  an  agree- 
ment that  It  shall  pay  the  same  as  though  it 
was  according  to  contract  will  create  a  Hen 
upon  the  cargo  for  the  full  amount  due  under 
the  charter  party.  Re  948  Pieces  of  Lumber. 
7  Ben.  389,   Fed.   Cas.  No.  10,270. 

The  master  has  a  lien  on  cargo  for  freight, 
and  for  charges  made  necessary  in  a  port  of 
distress,  for  the  preservation  and  forwarding 
of  the  cargo.  Bradley  v.  A  Cargo  of  Lumber, 
20  Fed.  648. 

The  ship  has  a  Hen  for  the  necessary  ex- 
pense of  placing  cargo  in  condition  to  deliv- 
er, where  the  lack  of  condition  is  due  to  the 
shipper's  default  In  packing,  and  the  bill  of 
lading  expressly  relieves  the  ship  from  liabili- 
ty for  such  defects.  Payne  v.  Ralll,  74  Fed. 
563. 
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A  clause  in  a'  charter  party  giving  to  the 
shipowner  a  Hen  on  all  cargoes  and  subfrelghts 
for  an  amount  due  under  the  charter  will  give 
a  lien  on  the  freights  for  the  charter  hire 
earned,  for  the  necessary  advances  for  the 
voyage,  for  Indemnity  for  expenses  which  the 
charterer  is  bound  to  pay.  The  Kate,  63  Fed. 
707. 

A  ship  in  possession  of  a  charterer  has  a 
lien  on  the  cargo  to  enable  her  to  perform  the 
duty  of  making  a  full  delivery  at  the  wharf 
of  destination.  If  any  cargo  is  thrown  upon 
her  hands  because  of  refusal  of  the  consignee 
to  receive  it,  it  constitutes  a  fund  which  the 
vessel  is  entitled  to  have  applied  in  satisfaction 
of  the  claims  of  the  consignee.  The  Enchant- 
ress, 58  Fed.  910. 

But  there  is  no  Hen  for  transporting  cargo 
from  wharf  and  vessel  to  destination  on  land. 
Gaughran  v.  151  Tons  of  Coal,  Fed.  Cas.  No. 
5,273. 

So,  there  is  no  Hen  for  transportation  from 
vessel  to  consignee's  place  of  business,  some 
distance  away  on  land.  Richardson  v.  Rich, 
104  Mass.  156,  6  Am.  Rep.  210. 

IV.  General  average. 

The  law  implies  a  contract  that,  when  an 
enterprise  by  which  a  ship  undertakes  to  trans- 
port a  cargo  meets  with  a  loss,  ail  interested 
shall  contribute  towards  the  loss  In  equal  de- 
gree, and  recognizes  a  jien  for  its  enforcement. 
The  Hoffnung,  6  C.  Rob.  383 ;  Gillett  v.  Ellis, 
11  111.  579;  Chamberlain  v.  Reed,  13  Me.  357, 
29  Am.  Dec.  506;  Cheraw  &  S.  R.  Co.  v. 
Broadnax,  109  Pa.  432,  58  Am.  Rep.  733,  1 
Atl.  228;  Eckford  v.  Wood,  5  Ala.  136;  Cole 
v.  Bartlett,  4  La.  130 ;  Sherwood  v.  Buggies,  2 
Sandf.  55. 

The  master  has  a  Hen  on  the  cargo  for  a 
general-average  charge,  which  is  on  the  same 
footing  as  the  Hen  for  transportation.  Well- 
man  v.  Morse,  22  C.  C.  A.  318,  33  U.  S.  App. 
610,  76  Fed.  573. 

In  The  Galam,  Brown  &  L.  167,  3  New  Re- 
ports, 254,  it  is  said  that  a  claim  for  general 
average  seems  to  stand  on  the  same  reason,  so 
far  as  the  question  of  Hen  is  concerned,  as  the 
claim  for  freight.  It  is  a  loss  incurred  for 
the  general  benefit  of  the  ship  and  cargo,  to 
which  those  who  have  received  the  benefit  are, 
by  law,  liable  to  contribute  ratably.  And,  for 
this  claim,  the  master,  who  has  Incurred  the 
expense,  has  a  Hen  on  the  goods.  It  is  a 
possessory  lien  at  common  law,  by  virtue  of 
which  be  is  entitled  to  hold  the  goods  until 
his  Hen  is  satisfied.  And,  speaking  of  the 
method  of  enforcement,  the  court  says  the 
master  does  not  say,  I  have,  by  the  maritime 
law,  a  lien  which  the  court  of  admiralty  will 
enforce,  as  it  does  in  cases  of  bottomry  and 
other  causes  not  depending  on  possession ;  but 
he  says,  I  am  in  possession  of  this  cargo,  and 
have  a  Hen  upon  it,  and,  by  the  law  of  Eng- 
land, no  man  has  a  right  to  take  It  out  of  my 
possession  until  that  Hen  is  satisfied. 

The  master,  as  agent  of  the  shipowner  and 
all  others  concerned,  has  a  possessory  Hen  on 
cargo  for  all  general-average  sacrifices  and  ex- 
penses.    The  Water  Witch,  29  Fed.  159. 

There  is  a  right  on  the  part  of  the  ship  to 
hold  the  goods  to  compel  payment  df  a  gener- 
al-average claim.  The  Morning  Mail,  17  Fed. 
545. 

A  shipowner  who  is  compelled  to  pay  sal* 
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vage  to  release  the  vessel  and  cargo  from  the 
lien  of  a  salvor  has  a  Hen  on  the  cargo  so 
released  for  the  amount  due  from  it,  where  the 
necessity  for  the  salvage  was  not  due  to  his 
fault.  Chicago  &  S.  W.  R.  Co.  v.  Northwest- 
ern Union  Packet  Co.  38  Iowa,  377. 

In  United  States  v.  Wilder,  3  Sumn.  311, 
Fed.  Cas.  No.  16,694,  the  court  says  the  mas- 
ter and  owners  of  the  ship  have,  a  right  to  re- 
tain all  the  goods  of  the  shippers  until  their 
proper  share  of  contribution  towards  the  gen- 
eral average  Is  either  paid,  or  satisfactorily 
secured  to  be  paid. 

If  the  master  borrows  money  in  a  port  of 
refuge  upon  such  terms  that,  in  the  event  of 
the  happening  of  a  specific  contingency,  the 
cargo  shall  be  relieved  from  all  obligation  to 
pay,  if  such  contingency  happens  the  owner 
of  the  cargo  can  acquire  no  lien  on  the  ves- 
sel by  making  a  voluntary  payment  of  the 
amount.  O'Brien  v.  Miller,  14  C.  C.  A.  566, 
35  U.  S.  App.  138,  67  Fed.  605. 

When  cargo  Is  sacrificed  to  save  ship  and 
passengers,  a  maritime  Hen  arises  on  the  prop- 
erty saved  by  the  sacrifice,  or  on  its  proceeds 
into  whose  hands  soever  it  may  go.  Dike  v. 
The  St.  Joseph,  6  McLean,  578,  Fed.  Cas.  No. 
3,908.  The  court  says  of  Cutler  v.  Rae,  7  How. 
729,  12  L.  ed.  890,  that  it  was  by  a  divided 
court,  and  that  it  had  not  been  satisfactory  to 
the  profession,  nor  was  the  decision  in  ac- 
cordance with  prior  decisions  of  the  Supreme 
Court. 

In  Cutler  v.  Rae,  7  How.  729,  12  L.  ed.  890, 
the  court,  In  refusing  Jurisdiction  of  a  suit  in 
personam  for  a  general-average  contribution, 
after  stating  that  admiralty  undoubtedly  had 
jurisdiction  in  cases  where  the  vessel  or  cargo 
Is  subject  to  a  lien  created  by  the  maritime 
law,  says:  The  party  entitled  to  contribution 
in  general  average  has  no  absolute  and  un- 
conditional lien  upon  the  goods  liable  to  con- 
tribute. The  captain  has  a  right  *to  retain 
them  until  the  general  average  with  which 
they  are  charged  has  been  pnid  or  secured. 
And,  as  he  may  do  this  for  the  security  of  the 
party  entitled,  be  must  be  regarded  as  his 
agent  in  this  respect,  and  exercising  his  rights. 
This  right  of  retainer,  therefore,  is  a  qualified 
lien,  to  which  the  party  is  entitled  by  the 
maritime  law.  But  it  depends  upon  the  pos- 
session of  the  goods  by  the  master  or  ship- 
owner, and  ceases  when  they  are  delivered  to 
the  owner  or  consignee.  It  does  not  foUow 
them  into  their  hands,  nor  adhere  to  the  pro- 
ceeds. 

In  this  country  it  is  held  that,  where  a 
vessel  is  forced  into  port  because  of  stress  of 
weather,  and  the  master  sells  part  of  the  car- 
go to  repair  damages,  its  owner  has  a  Hen 
on  the  vessel  for  reimbursement.  Bulgin  v. 
The  Rainbow,  Bee,   116,   Fed.   Cas.  No.  2.116, 

So,  in  American  Ins.  Co.  v.  Coster,  3  Paige 
323,  the  chancellor  says  of  the  expression  of 
the  chief  justice  in  Depau  v.  Ocean  Ins.  Co.' 
5  Cow.  63,  15  Am..  Dec.  431,  that,  where  part 
of  the  cargo  is  sold  In  a  port  of  necessity  to 
repair  the  ship,  there  is  no  Hen  on  the  ship 
for  the  expenses;  that  it  would  only  be  true 
where  the  cargo  belongs  to  the  owner  of  the 
ship.  Upon  every  principle  of  justice  and 
equity  the  owner  of  the  cargo,  whose  property 
is  thus  taken  for  the  benefit  of  the  ship  by  way 
of  a  forced  loan,  has  a  right  to  look  to  the 
security  of  the  ship  for  remuneration. 

So,  in  case  of  a  jettison  of  cargo,  its  rep- 
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resen  tat  Ives  have  a  Hen  on  the  ship  only  for 
its  share  of  contribution  to  general  average, 
and  not  for  the  amounts  which  it  collects  from 
the  owners  of  other  cargo  as  their  share  of  the 
contribution.  The  Alllanca,  64  Fed.  871,  Af- 
firmed in  25  C.  C.  A.  292,  26  U.  S.  App.  779, 
79  Fed.  989.  The  court  says  there  is  no  origi- 
nal lien  on  the  ship  for  the  amounts  which 
cargo  owners  were  bound  to  contribute,  and 
adds:  I  do  not  think  that  the  long  subsequent 
collection  of  average  by  the  shipowners  created 
a  new  and  additional  Hen  on  the  ship  for  the 
cargo's  share. 

But  in  England  it  Is  held  that  the  owners  of 
the  cargo  have  no  lien  on  the  ship  to  enforce 
its  contribution  to  a  general  average.  The 
North  Star,  Lush.  45. 

V.  Salvage. 

a.  In  general. 

The  saving  of  property  Imperiled  by  the 
sea  is  regarded  as  strictly  a  maritime  service, 
and,  if  no  express  contract  Is  made  for  com- 
pensation, the  law  implies  one,  and  recognizes 
a  lien,  both  upon  the  express  and  upon  the 
implied  contract. 

The  persons  rendering  a  salvage  service  have 
a  lien  upon  the  property  saved  therefor.  The 
Nlcolal  Helnrlch,  22  Eng.  L.  &  Eq.  615;  The 
Gustaf,  Lush.  506 :  The  Glenlffer,  3  Can.  Exch. 
57 ;  Eads  v.  The  H.  D.  Bacon,  Newberry,  Adm. 
274,  Fed.  Cas.  No.  4,232;  Sturtevant  v.  The 
George  Nlcholaus,  Newberry,  Adm.  449,  Fed. 
Cas.  No.  13,578;  Taylor  v.  The  Cnto,  1  Pet. 
Adm.  48,  Fed.  Cas.  No.  13,786;  Central  Stock 
Yard  ft  Transit  Co.  v.  Mears,  89  App.  DIv.  452, 
85  N.  Y.  Supp.  795. 

A  Yessel  assisting  a  wrecking  tug  in  res- 
cuing a  wrecked  vessel  has  a  Hen  upon  it  for 
its  services.     The  Murphy  Tugs,  28  Fed.  429. 

The  existence  of  a  lien  for  salvage  service 
was  assumed  in  Hobart  v.  Drogan,  10  Pet.  109, 
9  L.  ed.  863. 

Salvors  under  the  maritime  law  have  a  Hen 
upon  the  property  saved,  which  enables  them 
to  maintain  a  suit  in  rem  against  the  ship,  or 
cargo,  or  both,  where  both  are  saved  In  whole 
or  In  part.  Such  a  remedy  is  the  one  usually 
pursued,  and,  in  view  of  the  fact  that  the  Hen 
is  maritime,  and  exists  quite  independently  of 
possession,  It  ordinarily  affords  the  best  mode 
of  securing  the  payment  of  the  salvor's  claims. 
The  Sabine  (The  Mayflower  v.  The  Sabine)  10! 
U.  S.  384,  25  L.  ed.  982. 

In  The  Resolute,  168  U.  S.  437,  42  L.  ed. 
533,  18  Sup.  Ct.  Rep.  112,  It  is  said,  by  way 
of  argument,  that  salvage  services  ordinarily 
Import  a  Hen  of  the  very  highest  rank;  but  It 
has  sometimes  been  held  that,  If  such  services 
are  rendered  by  seamen  In  the  employ  of  a 
wrecking  tug,  or  by  a  municipal  fire  depart- 
ment, no  Hen  arises,  for  the  reason  that  the 
men  are  originally  employed  for  the  very  pur 
pose  of  rescuing  property  .from  perils  of  the 
sea  or  loss  by  fire. 

One  put  In  possession  of  a  ship  which  is  In 
distress,  by  the  captain,  has  a  Hen  on  the 
cargo  for  services  rendered  in  removing  It  to 
a  place  of  safety.  HIngston  v.  Wendt,  L.  R. 
1  Q.  B.  DIv.  367,  24  Week.  Rep.  664. 

A  salvor,  in  the  view  of  the  maritime  law, 
has  an  Interest  in  the  property;  It  Is  called 
a  Hen,  but  It  never  goes,  In  the  absence  of  a 
contract  expressly  made,  upon  the  Idea  of  a 
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debt  due  by  the  owner  to  the  salvor  for 
services  rendered,  but  upon  the  principle  that 
the  service  creates  a  property  in  the  thing 
saved.  He  can  rely  neither  on  the  common- 
law  idea  of  an  Implied  contract  to  pay  for 
work  on  or  about  one's  property  what  the 
work  is  reasonably  worth,  with  a  Hen  attached 
by  possession  for  satisfaction,  nor  upon  any 
notion  of  an  implied  maritime  contract  for  the 
service  with  a  maritime  Hen  to  secure  It.  It 
does  not  proceed  upon  any  theory  of  an  implied 
obligation  either  of  the  owner,  or  of  the  res, 
to  pay  a  quantum  meruit,  nor  actual  expense 
incurred,  but,  rather,  upon  that  of  a  reason- 
able reward  or  compensation,  as  the  case  may 
be,  to  one  who  has  rescued  the  res  from  danger 
of  total  loss.  The  Carl  Schurs,  2  Fllpp.  830, 
Fed.  Cas.  No.  2,414. 

The  maritime  law  gives  salvors  a  Hen  upon 
the  ship  saved,  In  order  that  it  may  be  un- 
necessary for  them  to  maintain  possession  of 
the  property  saved  in  order  to  secure  pay- 
ment of  their  demand.  The  Virgo,  46  Fed. 
294. 

A  written  contract  for  salvage  services  cre- 
ates a  Hen.  The  A.  D.  Patchln,  1  Blatchf. 
414,  Fed.  Cas.  No.  87. 

A  contract  for  raising  a  sunken  vessel  car- 
ries a  lien.    The  Enrlght,  12  Fed.  157. 

There  Is  a  Hen  for  services  rendered  on  a 
salvage  contract.  The  Louisa  Jane,  2  Low. 
Dec.  295,  Fed.  Cas.  No.  8,532.  The  court 
says,  a  contract  for  saving  wrecked  property 
being  maritime,  the  property  saved  is  hypoth- 
ecated for  its  fulfilment.  This  Is  so  of  all 
maritime  contracts,  whether  contingent  or  ab- 
solute. 

There  Is  a  Hen  for  services  rendered  to  a 
stranded  boat  upon  request  of  her  master.  P. 
P.  Marrton  Blacksmith  &  Wrecking  Co.  v. 
The  H.  C.  Yeager,  1  McCrary,  67,  1  Fed.  285. 

That  the  contract  for  salvage  service  is  made 
by  the  owner,  instead  of  the  master,  does  not 
defeat  the  Hen.  The  A.  D.  Patchln,  1  Blatchf. 
414,  Fed.  Cas.  No.  87. 

A  claim  under  a  contract  for  salvage  In 
which  the  compensation  Is  made  contingent  on 
success  constitutes  a  valid  Hen.  Collins  v. 
Ft.  Wayne,  1  Bond,  476,  Fed.  Caa.  No.  3,012. 
The  court  says  that  It  does  not  admit  of  doubt, 
nor  has  It  been  controverted  in  the  case, 
that,  if  there  has  been  a  salvage  service.  It 
Imports  a  Hen.  Meritorious  salvors  stand  in 
the  front  rank  in  privilege. 

A  contract  to  pay  a  fixed  sum  absolutely  for 
salvage  service  does  not  destroy  the  Hen.  The 
Ro""oke,  50  Fed.  574. 

The  owrer  of  a  tug,  which  has  agreed,  at  a 
pertain  premium,  to  go  to  the  assistance  of  a 
vessel  in  distress,  is  entitled  to  a  Hen,  al- 
though, when  the  tug  arrives.  Its  services  are 
nor  needed.  The  Williams,  Brown,  Adm.  208, 
Fed.  Cas.  No.  17,710.  The  court  says:  We 
look  In  vain  Into  any  department  of  the  ration- 
al and  protective  Maritime  Code  for  a  princi- 
ple or  a  precedent  which  will  deny  a  remedy 
to  the  owner,  who.  In  good  faith  and  In  re- 
liance upon  formal  contracts,  Incurs  expense 
in  order  to  tender  the  labor  he  has  agreed  to 
perform.  The  proprietor  of  a  tug,  which.  In 
virtue  of  a  fair  contract.  Is  sent  hundreds  of 
miles  to  aid  a  ship  In  distress,  should  not  be 
compelled  to  go  to  another  state  and  sue 
without  security  for  the  agreed  price,  because 
the  accidents  of  the  winds  and  waves  may  have 
rendered    Its    labors    unnecessary.    The    court 
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thereby  overruled  the  judgment  of  the  trial 
court,  reported  in  connection  with  the  opinion 
of  the  appellate  court.  In  which  the  judge  says 
the  service  contract  to  be  rendered — that  is, 
the  ultimate  object  and  purpose  of  the  contract 
— was  purely  a  salvage  service.  A  lien  on  ac- 
count of  a  salvage  service  arises  only  because 
something  is  saved  by  the  service,  or  that 
service  has  contributed  towards  saving  some- 
thing, and  then  only  upon  what  has  been  so 
saved.  This  constitutes  the  very  essence  of  a 
lien  for  salvage. 

But  In  The  Enos  Soule,  95  Fed.  483,  it 
was  held  that  a  contract  to  go  In  search  of  a 
vessel  that  had  broken  adrift,  at  a  certain  rate 
per  day,  made  by  the  agents  of  the  vessel,  will 
be  presumed  to  have  been  made  on  the  per- 
sonal credit,  so  as  not  to  give  a  lien  for  the 
value  In  case  the  efforts  of  the  contractor  are 
not  successful  and  the  missing  vessel  is  brought 
In  by  a  stranger. 

A  salvor  of  a  vessel  which  Is  not  derelict 
cannot,  after  bringing  the  vessel  to  a  place  of 
safety,  charge  her  with  a  lien  for  supplies, 
since  bis  authority  over  her  ceases  when  he 
brings  her  to  a  safe  place.  Vincent  v.  The 
Penelope,  Fed.  Cas.  No.  16,946. 

One  who  has  performed  salvage  services  in 
rescuing  a  boat  which  Is  adrift  has  no  right 
to  a  lien  on  it  for  repairs  which  he  makes  for 
the  purpose  of  keepng  it  in  a  floating  condition. 
Holmes  v.  Hard,  Harp.  L.  133. 

8o,  one  who  sells  a  towage  company  a  chain 
which  la  used  in  raising  a  wreck  has  no  lien 
upon  the  latter  for  its  value,  where  he  did  not 
contract  with  any  reference  to  the  liability 
of  the  sunken  boat.  The  F.  E.  Spinner,  48 
fred.  577. 

So,  one  who  takes  a  subcontract  to  render 
salvage  service  for  a  fixed  sum  acquires  no  lien. 
since  his  principal  is  not  the  agent  of  the  owner 
with  authority  to  create  a  libel  on  the  vessel. 
The  Marquette,  Brown,  Adm.  364,  Fed.  Cas. 
No.  9,101. 

A  subcontract  to  furnish  work  and  materials 
for  salving  a  sunken  vessel  was  held  not  to 
create  a  Hen.  And  on  appeal  the*  court  says, 
by  the  maritime  law,  when  the  materials  are 
furnished  by  a  subcontractor  to  be  used  on  the 
vessel  in  pursuance  of  a  contract  made  by  him 
with  the  person  who  is  known  to  be  tbe  con- 
tractor for  tbe  repairs  of  the  vessel,  and  not 
to  be  the  agent  of  the  owners,  the  sale  Is  ob- 
viously made  on  account  of  the  contractor  and 
upon  his  credit  The  Wandrahm.  14  C.  C.  A. 
414,  85  U.  S.  App.  267,  67  Fed.  358,  Affirming 
62  Fed.  935. 

No  Hen  Is  created  by  a  contract  to  let  blocks 
to  aid  In  salving  a  wreck,  although  the  con- 
tract Is  made  by  the  master  as  representative 
of  the  owner,  and  expressly  states  that  the 
vessel  shall  be  responsible  for  their  hire  and 
safe  return.  Squire  v.  100  Tons  of  Iron,  2 
Ben.  21,  Fed.  Cas.  No.  13,270. 

An  Insurer  cannot  acquire  a  lien  for  salvage 
service  In  regard  to  a  loss  for  which  It  is  lia- 
ble.    The  Lydla  A.  Harvey,  84  Fed.  1000. 

Services  in  the  nature  of  salvage  services, 
rendered  to  a  vessel  which,  at  the  time,  has 
been  dismantled,  and  Is  being  used  as  a  saloon 
and  hotel,  do  not  constitute  a  maritime  Hen, 
since  she  Is  not,  at  the  time,  engaged  in  com- 
merce and  navigation.  The  Hendrick  Hudson, 
8  Ben.  419,  Fed.  Cas.  No.  6,855. 

The  restricted  doctrine  denying  a  Hen  -for 
services  In  the  home  port  has,  to  some  extent, 
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been  applied  in  this  class  of  contracts.  And  it 
has  been  held  that  there  is  no  Hen  for  services 
rendered  in  raising  a  sunken  vessel  in  her  home 
port.  The  D.  S.  Newcomb,  12  Fed.  785;  The 
Venture,  26  Fed.  285. 

But,  since  the  service  is  strictly  maritime, 
it  would  seem  that  the  better  doctrine  is  that,, 
the  lien  for  salvage  service  is  not  dependent  up- 
on the  domestic  or  foreign  character  of  the 
vessel.     The   Roanoke,  50   Fed.   574. 

So,  a  salvage  service  carries  with  it  a  mari- 
time lien  on  the  thing  saved,  whether  the  ves- 
sel Is  foreign  or  domestic.  Chapman  v.  The 
Greenpoint,  38  Fed.  671.  The  court  says,  to 
deny  tbe  lien  merely  because  the  vessel  Is  a 
domestic  one  would  be  not  only  tbe  denial  of 
a  universal  law,  but  the  denial  of  a  security 
always  heretofore  attached  to  services  deemed 
to  rank  among  the  highest  In  merit  and  privi- 
lege. 

b.  Rescue  of  captured  ship. 

Closely  analogous  to  salvage  Is  the  recap- 
ture of  a  ship  which  has  been  taken  by  an 
enemy;  and  it  is  held  that  every  person  as- 
sisting in  the  recapture  of  a  ship  captured  by 
the  enemy  has  a  lien  on  tbe  thing  saved.  The- 
Two  Friends,  1  C.  Rob.  271. 

VI.  Contracts  with  seamen. 

a.  Hen   for  services, 

1.  Lien  exists. 

The  Hen  of  the  mariner  for  his  wages  is 
one  of  the  oldest  and  best-recognized  of  any  of 
the  maritime  Hens.  The  Sidney  Cove,  2  Dod- 
son,  Adm.  13 ;  The  Louisa  Bertha,  1  Eng.  Lv 
&  Eq.  665,  14  Jur.  1000 ;  Tbe  Neptune,  1  Hagg. 
Adm.  227 ;  The  Sabina,  7  Jur.  182 ;  The  Linda 
Flor,  4  Jur.  N.  S.  172,  Swabey,  Adm.  309; 
The  Immacolata  Concezlone,  53  L.  J.  Prob. 
N.  S.  19;  The  Union,  Lush.  128;  The  Sellna, 
2  Notes  of  Cases,  18;  The  Oolubchlck,  1  W. 
Rob.  143;  The  Reliance,  2  W.  Rob.  120;  Syl- 
vester v.  The  Gordon  Gauthler,  4  Can.  Exch. 
354 ;  Learmouth  v.  The  Yuba,  14  Quebec  L.  R. 
132;  Leon  v.  Galceran,  11  Wall.  185,  20  L. 
ed.  74;  The  Cnbot,  Abb.  Adm.  150,  Fed.  Cas. 
No.  2,277;  The  Louie  Dole,  11  BIss.  479,  14 
Fed.  862;  McAllister  v.  The  Sam  KIrkman,  1 
Bond,  369,  Fed.  Cas.  No.  8.658;  Smith  v.  The- 
Joseph  Stewart,  Crabbe,  218.  Fed.  Cas.  No. 
13.070;  Bronde  v.  Haven,  Gilpin,  592,  Fed. 
Cas.  No.  1.924;  The  Sarah  Jane,  1  Low.  Dec. 
203,  Fed.  Cas.  No.  12,349 ;  The  Mary,  1  Paine. 
180,  Fed.  Cas.  No.  9,186;  Brown  v.  Lull,  2 
Sumn.  443,  Fed.  Cas.  No.  2,018;  Taylor  v. 
The  Royal  Saxon,  1  Wall.  Jr.  311,  Fed.  Cas. 
No.  13,803;  Poland  v.  The  Spartan,  1  Ware, 
134,  Fed.  Cas.  No.  11,246;  The  Dawn,  2  Ware, 
126.  Fed.  Cas.  No.  3,666;  Brown  v.  The  D. 
S.  Cage,  1  Woods,  401,  Fed.  Cas.  No.  2.002; 
Tabor  v.  The  Cerro  Gordo,  62  Conn.  578,  54 
Fed.  391;  Case  v.  Woolley,  6  Dana,  27,  8* 
Am.  Dec.  54 ;  Abbott  v.  Baltimore  &  R.  Steam 
Packet  Co.  1  Md.  Ch.  542 ;  Goodrldte  v.  Lord, 
10  Mass.  483 ;  Re  Ripley,  9  Daly,  252 ;  Daniels 
v.  Atlantic  Mut  Ins.  Co.  8  Bosw.  266. 

Mariners  have  a  three-fold  remedy  for  wages, 
— against  the  ship,  the  master,  and  the  owners. 
The  Duna,  5  L.  T.  N.  S.  217. 

Wages  constitute  a  Hen  or  privilege  prior  to 
all  other  claims.     Pitman  v.  Hooper,  8  Sumn. 
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50,  Fed.  Cas.  No.  11,185.  The  court  says  sea- 
men's wages  generally  constitute  a  Hen  or 
claim  upon  the  ship  and  freight,  and  upon  the 
proceeds  thereof  in  whatever  hands  they  may 
be,  which  must  be  met  before  any  other  claims. 
It  has  been  significantly  said  that  they  are 
nailed  to  the  last  plank  of  the  ship,  and  It 
may  be  added,  also,  that  they  adhere  to  the 
last  fragment  of  freight 

The  mariners'  lien  for  wages  takes  prece- 
dence of  other  liens.  The  Rodney,  Blatchf.  ft 
H.  226,  Fed.  Cas.  No.  11,993. 

The  Hen  for  the  mariners'  wages  follows 
whatever  is  saved  from  the  wreck.  Hart  v. 
The  Oakland,  32  Fed.  234. 

The  claims  for  mariners'  wages  are  sacred 
liens,  and,  so  long  as  a  plank  remains,  tin? 
sailor  is  entitled,  against  all  other  persons,  to 
the  proceeds  as  a  security  for  his  wages.  This 
Is  a  principle  universally  admitted ;  and  who- 
ever enters  into  a  contract,  or  advances  money 
upon  bottomry,  must  be  presumed  to  do  it 
with  a  full  knowledge  of  the  law  upon  this 
point.  The  Madonna  D'Idra,  1  Dodson,  Adm.  37. 

Seamen  have,  by  the  maritime  law,  an  un- 
disputable  lien  on  the  ship  for  the  whole  com- 
pensation due  them.  This  lien  is  so  sacred 
and  indelible  that  it  has  on  more  than  one  oc- 
casion been  said  that  It  adheres  to  the  last 
plank  in  the  ship.  Sheppard  v.  Taylor,  5  Pet. 
675.  8  L.  ed.  269. 

Prima  facie  the  rendition  of  mariners*  serv- 
ices implies  a  Hen.  The  Resolute,  168  U.  S. 
437,  42  L.  ed.  533,  18  Sup.  Ct.  Rep.  112. 

The  fact  that  the  services  are  to  be  per- 
formed on  a  tidal  river  does  not  defeat  the 
lien  for  wages.  Smith  v.  Pekln,  Gilpin,  205, 
Fed.  Cas.  No.  13,090. 

The  lien  of  the  mariners  is  not  affected  by 
the  failure  of  the  master  to  find  employment 
for  the  vessel,  if  they  were  ready  and  willing 
at  all  times  to  perform  the  services  for  which 
they  were  employed.  The  A  Ian  son  Sumner,  28 
Fed.  670. 

The  fact  that  the  vessel  was  owned  by  the 
master,  who  dies  during  the  voyage,  will  not 
defeat  the  maritime  Hen  of  the  seamen  for 
their  wages.  The  Fanny  Gardner,  5  Biss.  209, 
Fed.  Cas.  No.  4,642. 

Although  the  vessel  is  in  the  possession  of 
a  receiver,  a  seaman  rendering  services  to  him 
may  acquire  a  Hen  for  wages.  The  William  M. 
Hoag,  69  Fed.  742. 

The  reason  that  the  mariners'  are  entitled  to 
a  Hen  on  the  vessel  for  wages  Is  that  the 
vessel  and  her  crew  are  considered  a  unit. 
Each  person  aboard  of  her  contributes,  ac- 
cording to  his  capacity,  to  the  success  of  the 
enterprise  in  which  she  is  engaged.  If  she 
comes  within  the  maritime  jurisdiction',  the 
persons  employed  aboard  of  her  come, !  also, 
with  all  the  rights  and  disabilities  which  fol- 
low therefrom.  Among  these  rights,  from  the 
days  of  Oleron,  are  that  the  ship  stands  respon- 
sible for  the  wages  of  the  seamen.  Say  lor  v. 
Taylor,  23  C.  C.  A.  343,  42  U.  S.  App.  206, 
77  Fed.  476. 

There  is  a  Hen  for  wages  on  a  dredge.  Mc- 
Rea  v.  Bowers  Dredging  Co.  86  Fed.  344. 

A  flat  boat  carrying  a  spile  driver,  used  in 
constructing  bulkheads  for  channel  lights  and 
for  transporting  materials  used  In  the  work,  is 
subject  to  a  lien  for  wages.  Lawrence  v.  The 
Flatboat,  84  Fed.  200,  Affirmed  In  30  C.  C.  A. 
480,  58  U.  S.  App.  256,  86  Fed.  907. 

In  general  a  seaman  has  no  lien  for  wages  on 
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cargo  as  such.  The  Lady  Durham,  8  Hagg. 
Adm.  196;  Holmes  v.  Bigelow,  3  Desauss,  Eq. 
497. 

But  where  the  cargo  belongs  to  the  owners 
of  the  vessel,  the  seamen  have  a  Hen  on  it  for 
wages.  This  is  a  lien  on  the  cargo  for  a 
charge  in  the  nature  of  freight  The  Marlon, 
79  Fed.  104 ;  The  Marion,  88  Fed.  96. 

There  is  a  lien  on  the  owner's  cargo  for 
wages,  to  the  extent  of  the  freight.  Whitney 
v.  Tibbol,  35  C.  C.  A.  544,  93  Fed.  686. 

Seamen  have  a  Hen  on  freight  money  for 
wages.  The  Sailor  Prince,  1  Ben.  234,  Fed. 
Cas.  No.  12,218;  The  Clayton,  5  Biss. 
162,  Fed.  Cas.  No.  2,870;  Skolfield  v.  Potter. 
2  Ware,  394,  Fed.  Cas.  No.  12,925;  The 
Bowdltch,  3  Ware,  71,  Fed.  Cas.  No.  1.717; 
Bank  of  Nova  Scotia  v.  The  Lillian,  4  Fed.  667. 

And  seamen  have  a  maritime  lien  on  freight 
due  from  the  subcharterer  to  the  charterers 
of  a  ship.  The  Andalina,  L.  R.  12  Prob. 
Div.  1. 

There  is  no  Hen  for  wages  to  be  earned  on 
an  illegal  voyage,  unless  the  mariners  were 
innocent  of  all  knowledge  of  her  participation 
in  the  illegal  enterprise.  The  Ann,  5  Hughes, 
292,  8  Fed.  928;  The  St.  Jago  de  Cuba,  9 
Wheat.  409,  6  L.  ed.  122 ;  The  Maria  Theresa, 
1  Dodson,  Adm.  808 ;  The  Leander,  Edw.  Adm. 
35 ;  The  Vanguard,  6  C.  Rob.  207 ;  The  Benja- 
min Franklin,  6  C.  Rob.  350;  The  Elexena, 
53  Fed.  359;  The  Langdon  Cheeves,  2  Mason, 
85,  Fed.  Cas.  No.  8,063. 

So,  where,  to  the  knowledge  of  one  engag- 
ing to  act  as  cook  for  the  master  and  his 
family,  the  master  has  departed  from  his  in- 
structions, and  has  converted  the  vessel  to  his 
own  use,  consumed  the  stores  of  the  ship,  and 
deprived  the  owner  of  its  use,  he  cannot  secure 
a  lien  on  the  ship  for  his  services,  since  the 
authority  of  the  master  to  bind  the  vessel  has 
ceased.     The  Gen.  McPherson,  100  Fed.  860. 

But  the  Hen  for  wages  is  not  forfeited  by 
the  Illegality  of  the  voyage  unless  the  seamen 
knew  of  the  facts.  The  Jennie  Hayes,  37  Fed. 
373. 

Although  a  vessel  Is  Illegally  seised  by  a  con- 
sul in  a  foreign  port,  and  sent  home  under  a 
master  and  crew  shipped  by  him,  she  ts  liable 
to  a  Hen  for  the  wages  of  the  crew  and  pilots. 
The  Maria  Theresa,  Fed.  Cas.  No.  9,082. 

A  sailor  regularly  shipped  is  entitled  to  a 
Hen  for  services  rendered  on  board  only  in 
port.  The  Blohm,  1  Ben.  228,  Fed.  Cas.  No. 
1,556. 

Seamen  engaged  for  a  voyage  have  a  Hen 
for  services  rendered  while  the  ship  is  getting 
ready,  although  she  may  never  leave  port  The 
Island  City.  1  Low.  Dec.  375,  Fed.  Cas.  No. 
7,109 ;  Re  Great  Eastern  S.  S.  Co.  53  L.  T.  N.  8. 
594,  5  Asp.  Mar.  L.  Cas.  511;  Parry  v.  The 
Peggy,  2  Browne,  Civil  ft  Adm.  Law,  533, 
Appx. ;  The  Artisan,  9  Ben.  106,  Fed.  Cas. 
No.  568. 

Seamen  who  have  been  engaged  for  a  voyage, 
and  who  present  themselves  at  the  side  of  the 
vessel,  but  whose  services  are  refused  without 
reason,  have  a  lien  for  their  stipulated  wages. 
The  Acorn,  32  Fed.  638. 

To  make  the  ship  liable  to  seamen  for  work 
done  In  port,  it  is  not  necessary  that  they 
should  have  been  shipped  for  a  particular  voyage- 
If  a  seaman  is  hired  for  a  voyage,  to  do  duty 
while  in  port  in  preparing  for  the  voyage, 
and  the  voyage  Is  not  performed,  the  ship 
Is  liable  for  the  services  rendered  while  In  port. 
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Levering  v.  Bank  of  Columbia,  1   C ranch,   C. 
C.  152,  Fed.  Cas.  No.  8,286. 

A  seaman  discharged  before  the  ship  sails 
has  a  lien  for  the  loss  thereby  thrown  upon 
him,  where  the  vessel  proceeds  -  upon  her  voy- 
age; although  It  is  Intimated  that  the  lien 
will  not  exist  if  the  voyage  was  abandoned. 
The  City  of  London,  1  W.  Rob.  88. 

But  persons  engaged  for  a  voyage  have  no 
lien  on  the  vessel  where  they  never  were  on 
board,  and  the  voyage  was  abandoned.  The 
Seven   Sons,  69   Fed.  271. 

A  aeaman,  although  engaged  for  a  voyage, 
has  no  lien  for  wages,  unless  he  has  signed  or 
shipped.    The  Glen  ess  1  In,  06  Fed.  768. 

Seamen  shipped  by  a  person  having  no  au- 
thority, for  a  voyage  which  was  never  per- 
formed, are  entitled  to  no  Hen  on  the  ship. 
Gilllgan  v.  The  Winged  Racer,  Fed.  Cas.  No. 
5,439. 

2.  Who  entitled  to. 

As  a  general  rule*  the  Hen  exists  in  favor 
of  everyone  who  can,  in  justice,  be  regarded 
as  a  seaman. 

In  Thackarey  v.  The  Farmer  of  Salem,  Gil- 
pin, 524.  Fed.  Cas.  No.  13,852,  it  was  held 
that  a  laborer  on  a  vessel  employed  in  carrying 
fuel  across  a  river  has  no  Hen  on  the  vessel 
for  his  wages.  It  appeared  in  that  case  that 
the  boat  was  a  small  one,  making  only  occa- 
sional trips,  which  would  have  taken  no  more 
than  an  hour  each  to  make ;  that  the  laborers 
were  employed  by  the  trip,  and  their  duties 
consisted,  as  well  in  loading  an<J  unloading 
the  wood,  as  in  navigating  the  boat.  The  court 
says :  To  give  a  maritime  Hen,  it  is  not  enough 
that  the  service  performed,  or  to  be  performed, 
is  on  the  high  seas,  or  In  tide  water;  it  must, 
in  Its  subject-matter,  be  maritime;  it  must 
have'  some  relation  to  trade  and  commerce, — 
some  connection  with  a  vessel  employed  in 
trade;  with  her  equipment  or  preservation,  or 
the  preservation  of  her  crew. 

So,  there  is  no  Hen  for  navigating  a  raft  of 
logs.  A  Raft  of  Cypress  Logs,  1  Fllpp.  543, 
Fed.  Cas.  No.  11,  527.  The  court  says :  If  the 
service  does  require  some  degree  of  maritime 
skill,  it  must  contribute  in  some  way  to  the 
navigation  or  equipment  of  a  vessel,  or  to  the 
necessities  or  comfort  of  Its  passengers. 

And  the  services  must  have  some  relation 
to  the  vessel  against  which  the  lien  1b  claimed. 
Therefore,  the  mere  fact  that  a  steamboat  Is 
used  to  propel  canal  boat*  does  not  give  boat 
hands  a  lien  upon  the  steamer  for  their  wages. 
The  Ida  Meyer,  31  Fed.  89. 

There  is  a  lien  In  favor  of  persons  employed 
to  load,  navigate,  and  unload  a  vessel  engaged 
In  transporting  stone.  The  Canton,  1  Sprague, 
437,  Fed.  Cas.  No.  2,388.  Refusing  to  follow 
dicta  to  the  contrary  in  Packard  v.  The  Louisa, 
2  Woodb.  &  M.  48,  Fed.  Cas.  No.  10,652. 
Where  it  is  stated  that  one  who  engages  to 
work  In  carrying  and  laying  stone  for  one 
who  has  chartered  a  vessel ,  to  assist  In 
such  work,  lias  no  Hen  upon  the  vessel  for  his 
wages,  where  the  circumstances  show  that  he 
intended  to  look  solely  to  his  employer  for 
pay. 

Men  employed  by  a  barge  used  for  transport- 
ing brick,  In  loading,  carrying,  and  delivering 
brick,  have  a  Hen  for  their  wages.  Dlsbrow  v. 
The  Walsh  Bros.  36  Fed.  607.  The  court 
said,  the  men  live  on  board,  and,  although  their 
duties  as  respects  navigation  were  slight,  they 
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did  attend  to  all  such  duties  as  were  incident 
to  their  trips  when  the  barge  was  taken  in 
tow  by  the  tug. 

In  The  Bolivar,  Olcott,  480,  Fed.  Cas.  No. 
1,610,  a  Hen  was  given  for  seamens*  wages 
earned  on  a  small  sailing  vessel,  in  transport- 
ing goods  from  place  to  place  on  tide  water 
within  the  state. 

The  Hen  attaches  for  seamens*  wages,  to  a 
coal  barge  which  is  merely  towed  from  place 
to  place.  The  D.  C.  Salisbury,  Olcott,  71, 
Fed.  Cas.  No.  3,694. 

Seamen  on  a  whaling  vessel  have  a  Hen  on 
the  oil  for  their  wages.  The  Antelope,  1  Low. 
Dec.   130,   Fed.   Cas.  No.  *84. 

Seamen  engaging  and  serving  on  a  fishing 
voyage  have  a  Hen  on  the  fish  for  their  wages. 
Re  Low,  2  Low.  Dec.  264,  Fed.  Cas.  No.  8,. 
558. 

The  crew  of  a  fishing  vessel  have  a  Hen.  The 
Grace  Darling,  2  Haskell,  278,  Fed.  Cas.  No. 
5,651;  The  Helen  M.  Pierce,  2  Haskell,  205 
Fed.  Cas.  No.  6,332. 

Fishermen  have  a  Hen  on  the  ship  for  wages. 
The  Ianthe,  3  Ware,  126,  Fed.  Cas.  No.  6,992. 

Persons  engaged  on  a  fishing  vessel,  wholly 
to  catch  and  care  for  the  fish,  are  entitled  to 
a  Hen  on  the  vessel.     The  Minna,  11  Fed.  759. 

Persons  shipped  for  a  sealing  voyage  have 
a  lien  for  their  wages.  The  Ocean  Spray,  4 
Sawy.  105,  Fed.  Cas.  No.  10,412.  The  court 
says:  These  persons  were  colaborers  in  the 
leading  purpose  of'  the  voyage.  Without  these 
sealers,  the  voyage  would  have  been  profitless, 
because  the  purpose  of  It  could  not  have  been 
accomplished.  A  principle  of  law,  as  that  the 
persons  on  a  voyage  who  are  employed  in 
permitting  the  purposes  of  the  voyage,  or  aid- 
ing in  her  navigation,  shall  have  a  Hen  upon 
her  for  their  wages,  must  be  applied  to  new 
cases  within  the  reason  of  the  rule  as  they 
arise. 

The  master  of  a  dredge  has  a  Hen  for  wages. 
The  John  McDermott,   109   Fed.  90. 

The  superintendent  of  a  steam  dredge,  em- 
ployed as  foreman  in  charge  of  her  working 
crew,  may  have  a  lien  for  his  wages.  Re 
Steam  Dredge  No.  1,  87  tfed.  760,  Affirmed  on 
this  point  in  The  Eugene,  81  C.  C.  A.  345, 
59  U.  S.  App.  513,  87  Fed.  1001. 

The  mere  fact  that  the  mate  has  succeeded 
to  the  command  of  the  ship  upon  the  death  of 
the  master  does  not  destroy  his  lien  for  services 
rendered  as  mate,  although  he  has  no  lien  for 
services  rendered  as  master.  The  Favourite. 
2   C.  Rob.   232. 

The  fact  that  a  mariner  works  as  painter, 
machinist,  carpenter,  snow  shoveler,  or  ship 
keeper  upon  a  vessel  while  she  Is  lying  In  port 
snow-bound,  does  not  give  him  a  lien  for  his 
services.     The  Alanson   Sumner,   28   Fed.  670. 

Divers  and  wreckers  on  board  a  seagoing 
vessel  have  a  Hen  for  their  wages.  The  High- 
lander, 1  Sprague,  510,  Fed.  Cas.  No.  6,476. 
In  that  case,  however,  It  appeared  that  they 
were  also  required  to  aid  In  the  general  man- 
agement of  the  vessel. 

A  person  employed  as  a  diver  and  engineer 
on  a  wrecking  tug  has  a  Hen  for  services. 
The  Murphy  Tugs,  28  Fed.  429. 

Pilot,  deck  hands,  engineer,  and  fireman  on 
board  a  steamboat  have  a  Hen  for  wages.  Wil- 
son v.  Ohio,  Gilpin,  505,  Fed.  Cas.  No.  17,825. 

A  mate  and  engineer  have  a  Hen  for  wages. 
The  May  Queen,  1  Sprague,  588,  Fed.  Cns.  No. 
9,360. 
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There  Is  a  Hen  for  the  services  of  the  en- 
gineer.    The  W.  F.  Brown,  46  Fed.  290. 

A  purser  engaged  for  a  year  to  serve  on  a 
vessel  making  regular  trips  has  a  Hen  for  the 
entire  amount  due  under  the  contract.  The 
Wanderer,  4  Woods,  25,  20  Fed.  655. 

There  is  no  Hen  in  favor  of  performers  in  a 
show  given  on  a  boat  towed  from  place  to 
place.     The  W.  F.  Brown,  46  Fed.  290. 

Persons  employed  on  a  barge  engaged  In  deep- 
ening a  channel  of  navigable  water  have  a  lien 
on  It  for  their  wages.  Say  lor  v.  Taylor,  23  C. 
C.  A.  343,  42  U.  S.  App.  206,  77  Fed.  476. 

A  mate  who,  after  being  paid  off,  is  directed 
by  the  owner  to  remain  on  board  to  assist  in 
unloading  and  reloading,  has  a  Hen  for  his 
wages,  which  may  be  enforced  In  admiralty. 
Queen  v.  London  Ct.  Judge,  L.  R.  25  Q.  B. 
Dlv.  339. 

An  inspector  employed  by  a  contractor  for  a 
dredging  improvement  under  the  requirements 
of  a  state  statute,  at  a  fixed  salary  per  day 
to  Inspect  the  improvement,  has  no  lien  upon 
the  dredge  for  his  salary.  The  Saratoga,  100 
Fed.  480. 

So,  It  has  been  held  that  there  Is  no  lien 
for  services  of  a  ship .  surgeon.  Gardner  v. 
The  New  Jersey,  1  Pet  Adm.  223,  Fed.  Cas 
No.  5,233. 

The  engineer  of  a  dredge  has  a  lien  for  wages, 
although  It  is  at  work  in  the  home  port.  The 
Atlantic,   53   Fed.   607. 

Engineers  on  submarine  torpedo  boats  have 
a  lien  for  wages.     The  Destroyer,  56  Fed.  310 

But  mechanics  employed  upon  a  vessel  have 
no  lien  for  their  wages.  Trainer  v.  The  Su- 
perior, Gilpin,  516,  Fed.  Cas.  No.  14,136. 

And  a  person  employed  as  chief  engineer  of  8 
line  of  vessels  has  no  lien  upon  any  one  of 
them  for  his  services.  The  Murphy  Tugs,  28 
Fed.  420. 

The  cook  has  a  lien  for  wages.  The  Benja- 
min English,  2  Low.  Dec.  218,  Fed.  Cas.  No. 
1,306. 

There  Is  a  Hen  for  wages  of  a  female  cook. 
Lawson  v.  The  James  H.  Shrlgley,  50  Fed. 
287. 

In  Wolverton  v.  Lacey,  8  Month.  L.  Rep. 
672.  Fed.  Cas.  No.  17,932,  the  rule  Is  recog- 
nised that  a  female  cook  on  board  a  vessel  has 
a  Hen  for  wages. 

A  sailing  master  has  a  lien  for  wages.  The 
Carlotta,  9  Ben.  1,  30  Fed.  378. 

But  a  sailing  master  can  secure  no  Hen  on 
a  vessel  for  his  wages  if  such  contract  was 
made  with  one  merely  in  possession  without 
any  authority  from  the  owners,  who  did  not  in- 
tend to  place  the  vessel  in  commission  during 
the  season.    The  Cygnet,  66  Fed.  349. 

So  the  sixteen-year-old  son  of  the  master  is 
not  entitled  to  a  Hen  on  the  vessel  for  wages. 
The  John  T.  Williams,  107  Fed.  750. 

A  Federal  statute  has  taken  away  the  lien  for 
wages  of  canal  boatmen.  The  William  L.  Nor- 
man, 49  Fed.  285;  The  George  Urban,  Jr.,  70 
Fed.  791. 


Part    owners. 


A  part  owner  cannot  assert  a  Hen  for  wages 
as  against  the  claims  of  creditors  for  whose 
demands  he  Is  personally  liable.  Petrle  v.  The 
Coal  Bluff  No.  2,  3  Fed.  531. 

A  part  owner  of  a  ship  cannot  acquire  a  Hen 
on  It  for  maritime  services.  The  fact  that 
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he  has  such  ownership  Is  conclusive  evidence 
that  he  does  not  render  the  services  on  the 
credit  of  the  vessel,  but  they  are  rendered  to 
himself  as  part ,  owner.  Dowllng  v.  The  Re- 
liance, 1  Woods,  284,  Fed.  Cas.  No.  4,042. 

But  in  Gallatin  v.  The  Pilot,  2  Wall.  Jr. 
592,  Fed.  Cas.  No.  5,199,  the  court  seems  to 
admit  that  a  part  owner  of  a  ship  might  have 
a  Hen  on  it  for  services  as  master,  but  decided 
that  this  lien  would  be  destroyed  by  a  sheriff's 
sale  of  the  boat  under  execution  in  favor  of  a 
third  person. 

Foster  v.  The  Pilot  No.  2,  Newberry, 
Adm.  215,  Fed.  Cas.  No.  4,980,  held  that  the 
fact  that  a  seaman  is  part  owner  does  not  de- 
feat his  Hen  for  wages. 

Persons  who  have  mortgaged  a  vessel  can- 
not acquire  a  Hen  on  It  for  services,  which, 
shall  take  precedence  of  the  mortgage.  Ullery 
v.  The  Mayflower,  27  Plttsb.  L.  J.  N.  8.  30,  75 
Fed.  842. 

One  In  possession  of  a  vessel  under  a  con- 
tract to  purchase  cannot  acquire  a  Hen  for 
wages  as  seaman  as  against  the  legal  owner, 
who  subsequently  takes  her  back  Into  his  pos- 
session. The  Mary  Elisabeth,  3  Sawy.  491, 
Fed.  Cas.  No.  9,206. 

One  who  has  contracted  for  an  interest  In  a 
vessel  is  not  entitled  to  a'  Hen  on  It  for  serv- 
ices performed  upon  his  own  Initiative,  as 
against  the  vendor.  The  H.  C.  Grady,  87 
Fed.    232. 

But  the  mere  fact  that  persons  employed 
on  a  sailing  voyage  have  purchased  Interests  in 
the  vessel,  and  given  mortgages  to  secure  the 
purchase  price,  will  not  prevent  their  asserting 
liens  against  the  vessel  as  against  the  claim? 
of  the  former  owners.  The  M.  M.  Morrill,  78 
Fed.   509. 

3.  Effect  of  special  contract. 

The  common-law  courts  held  that  a  special 
contract  destroyed  the  admiralty  jurisdiction 
over  the  mariner's  claim  (see  note  to  Baltimore 
Steam  Packet  Co.  v.  Patterson,  66  L.  R.  A. 
193)  and,  consequently,  the  Hen. 

Therefore  in  England  if  there  is  a  special 
contract  with  a  mariner  for  wages,  different 
from  the  ordinary  seaman's  contract,  it  will 
carry  no  Hen  which  admiralty  may  enforce* 
The  Harriet,  Lush.  285 ;  The  Mona,  1  W.  Rob. 
137;  The  Debrecsia,  3  W.  Rob.  33. 

So,  there  is  no  lien  in  case  a  seaman  on  a 
fishing  voyage  contracts  to  take  a  share  in  the 
catch  In  lieu  of  wages.  The  Rlby  Grove,  2 
W.  Rob.  52. 

But  that  rule  has  not  been  observed  In  this 
country.  Therefore,  although  men  shipping  for 
a  fishing  voyage  agreed  to  serve  on  lays  they 
do  not  lose  their  Hen  for  wages.  The  Car- 
rier Dove,  93  Fed.  978,  Affirmed  In  38  C.  C. 
A.  73,  97  Fed.  111. 

The  men  on  a  Ashing  vessel  have  a  lien  for 
wages,  although  they  were  to  be  paid  a  share  of 
the  catch.     The  Sirocco,  7  Fed.  599. 

4.  Chartered  vessel. 

The  right  of  a  seaman  to  his  lien  has  been 
fixed  by  law,  so  that  he  has  the  same  Hen 
when  employed  by  a  known  charterer  who 
has  undertaken  to  pay  all  the  expenses  of  the 
ship  as  one  employed  by  the  owner.  The  In- 
ternational, 30  Fed.  875 ;  Flaherty  v.  Doane.  1 
Low.    Dec.    148,    Fed.    Cas.    No.    4,849;    The 
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AdelphI,  Fed.  Cas.  No.  80;  The  L.  L.  Lamb, 
31  Fed.  29;  The  Samuel  Ober,  15  Fed.  621; 
The  Cumberland,  30  Fed.  449;  The  Atlantic, 
S3  Fed.  007. 

Seamen  have  a  Hen  on  the  vessel,  although 
the  vessel  is  under  charter  to  persons  who  have 
contracted  to  pay  the  crew.  The  Artisan,  9 
Ben.  106,  Fed.  Cas.  No.  568. 

In  Giles  v.  Vigoreux,  35  Me.  300,  58  Am. 
Dec.  704,  it  is  acknowledged  in  argument  that 
seamen  have  a  lien  on  the  vessel  for  wages, 
even  when  she  is  In  possession  of  a  charterer. 

The  fact  that  the  master  of  the  vessel  sails 
It  on  shares  does  not  deprive  a  seaman  hired 
by  him  of  his  lien  on  the  vessel  for  his  wages, 
unless  he  agrees  to  look  to  the  master  for  his 
pay.  The  Montauk,  10  Ben.  455;  Fed.  Cas. 
No.  9,717;  The  Canton,  1  Sprague,  437,  440, 
Fed.  Cas.  No.  2,388 ;  The  Galloway  C.  Morris, 
2  Abb.  (U.  S.)  168,  Fed.  Cas.  No.  5,204; 
Flaherty  v.  Doane,  1  Low.  Dec.  150,  Fed.  Cas. 
No.  4,849. 

But  where  a  man  has  contracted  to  run  a 
vessel  on  shares,  and  pay  all  expenses  of  run- 
ning her,  his  minor  son  can  acquire  no  lien 
upon  the  vessel  for  wages  for  services  rendered 
in  her  navigation.  The  Hattie  Low,  14  Fed. 
880. 

A  mortgagor  in  possession  may  subject  the 
vessel  to  liens  for  mariners'  wages  as  against 
the  mortgagee.     The  Live  Oak,  30  Fed.  78. 

5.    LOSS  of. 

The  lien  of  the  mariner  for  wages  is  under 
the  protection  of  the  court  of  admiralty,  and 
no  act  on  his  part,  short  of  absolute  payment, 
or  such  an  act  as  shows  an  intelligent  intention 
to  waive  his  admiralty  lien,  should  be  consti- 
tuted as  such  a  waiver.  The  Gate  City,  5 
Blss.  200.  Fed.  Cas.  No.  5,267. 

The  Hen  of  a  seaman  for  wages  is  not  im- 
paired by  taking  a  note  of  the  master  for  the 
amount.  The  Harriet.  1  Sprague,  33,  Fed. 
Cas.  No.  6,098. 

The  lien  of  a  seaman  is  not  waived  by  tak- 
ing the  notes  of  the  owner  for  the  amount  or 
his  wages.  The  Argo,  7  Ben.  304.  Fed.  Cns. 
No.  515 ;  The  Helen  M.  Pierce,  2  Haskell,  205, 
Fed.  Cas.  No.  6,332. 

But  in  one  case  it  was  held  that  if,  for  his 
own  accommodation,  a  seaman  takes  a  bill  of 
exchange  from  the  owner  for  his  wages,  instead 
of  money  which  is  tendered  him,  he  loses  his 
lien  on  the  vessel.  The  William  Money,  2 
Hagg.  Adm.  136. 

In  The  Albion.  27  L.  T.  N.  S.  723,  1  Asp. 
Mar.  L.  Cas.  481.  the  court  says  that  The 
William  Money,  2  Hagg.  Adm.  136,  is  sui  gen- 
eris; that  a  maritime  Hen  Is  not  disposed  of 
because  the  holder  pursues  one  of  two  courses 
that  may  be  inconsistent  with  the  lien. 

Taking  an  order  for  the  balance  due  at  the 
close  of  a  voyage  does  not  destroy  a  Hen  for 
wages.  The  Eastern  Star,  1  Ware,  185,  Fed. 
Cas.  No.  4.254. 

The  receipt  of  a  negotiable  note  by  a  sea- 
man for  his  wages  does  not  destroy  his  lien 
unless  it  is  so  expressly  agreed  at  the  time,  and 
the  note  is  accompanied  by  some  additional  ad- 
vantage to  the  seaman  for  the  renunciation  of 
the  Hen.  The  Betsy  &  Rhoda,  2  Ware,  117. 
Fed.  Cas.  No.  1,360.  The  court  says  no  one 
ought,  by  slight  circumstances,  to  be  pre- 
sumed to  renounce  any  of  his  rights.  When 
a  new  security  is  taken  for  an  old  debt,  the 
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natural  and  legal  presumption  Is  that  it  Is 
taken  as  collateral  only,  unless  it  is  expressly 
agreed,  or  is  clearly  to  be  Inferred  from  the 
circumstances,  to  have  been  the  intention  of 
the  parties  to  cancel  and  annul  the  original 
cause  of  action  and  substitute  a  new  one  in  its 
place. 

Although  the  lien  of  the  seamen  for  wages 
is  lost  by  the  destruction  of  the  cargo  and 
consequent  loss  of  freight,  yet,  if  a  portion 
of  the  vessel  or  the  cargo  is  saved  by  the 
extraordinary  exertions  of  the  seamen,  a  new 
Hen  for  wages  attaches  thereto.  Adams  v.  The 
Sophia,  Gilpin,  77,  Fed.  Cas.  No.  65 ;  Brackett 
v.  Hercules,  Gilpin,  184,  Fed.  Cas.  No.  1,762. 

b.  Board  and  supplies. 

The  subsistence  of  the  mariners  is  to  be  con- 
sidered as  part  of  their  wages,  and  is  entitled 
to  the  same  Hen.  The  Madonna  D'Idra,  1 
Dodson,  Adm.  37. 

And  persons  supplying  provisions  for  a  crew 
have  a  lien.     The  Ellen  Holgate.  30  Fed.  125. 

So,  the  master  may  have  a  lien  for  money 
expended  for  board  of  crew  and  supplies  for 
boat.  The  Monongahela,  5  Blss.  131,  Fed.  Cas. 
No.  9,712. 

There  Is  a  Hen  for  the  cost  of  boarding 
seamen.  United  Hydraulic  Cotton  Press  Co.  v. 
The  Alexander  McNeil,  Fed.  Cas.  No.  14,404. 

But,  unless  clothing  furnished  to  seamen  is 
necessary  for  the  prosecution  of  the  voyage, 
the  claim  for  its  value  does  not  become  a  Hen 
on  the  vessel.  Rosenthal  v.  The  Die  Garten- 
laube,  5   Fed.  827. 

There  is  no  Hen  for  boarding  a  man  who  is 
left  behind  to  care  for  barges,  which  have  be- 
come disabled  so  that  they  can  no  longer  follow 
the  tow.  Dalzell  v.  The  Daniel  Kaine,  18 
Plttsb.  L.  J.  N.  S.  25,  31  Fed.  746. 

There  is  no  Hen  on  a  canal  boat  for  food 
for  the  family  and  horses  of  a  man  who  was 
living  on  the  boat  while  it  was  tied  up  during 
the  winter,  and  who  was  engaged  in  other  em- 
ployment unconnected  with  the  boat  or  its  pres- 
ervation.    The  T.  L.  Wadsworth,  13  Fed.  46. 

Conversely,  a  master  of  a  whaling  ship,  the 
crew  of  which  is  to  receive  a  share  in  lieu 
of  wages,  has  a  right  to  retain  out  of  their 
shares  for  advances  of  necessaries  during  the 
voyage.  Barney  v.  Coffin,  8  Pick.  115.  The 
ruling  was  placed  upon  the  usage  in  such  trade 
by  which  the  master  makes  advances  and  re- 
tains them  out  of  the  shares  of  the  men.  And 
the  court  says,  nothing  can  be  more  reasonable, 
and,  indeed,  necessary,  than  that,  in  voyages 
of  this  sort  which  are  prosecuted  from  pole  to 
pole  and  through  almost  every  climate,  the 
wants  of  the  seamen  should  be  supplied,  and,  if 
there  were  no  security  upon  their  earnings, 
there  would  be  nobody  to  advance. 

VII.   Contract    between    master   and   ship. 

a.  Services. 

The  rule  of  the  common  law  has  been  fol- 
lowed, that  the  master  has  no  lien  on  the 
ship  for  his  wages.  Bergman  v.  The  Aurora, 
3  Can.  Exch.  328;  The  Orleans  v.  Phoebus, 
11  Pet.  175,  9  L.  ed.  677;  The  Dubuque,  2 
Abb.  (U.  S.)  20,  Fed.  Cas.  No.  4.110:  The 
Monongahela,  5  Blss.  13i,  Fed.  Cas.  No.  9,712 ; 
The  Gate  City,  5  Blss.  200,  Fed.  Cas.  No. 
5,267;    Logan    v.   The    Aeolian,    1    Bond,    26*. 
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Fed.  Cas.  No.  8,405;  Phillips  v.  The  Thomas 
Scattergood,  Gilpin,  1,  Fed.  Cas.  No.  11,106; 
Wlllard  v.  Dorr,  3  Mason,  91,  Fed.  Cas.  No. 
17,679;  Dudley  v.  The  Superior,  1  Newberry, 
Adm.  176,  Fed.  Cas.  No.  4,115;  The  D.  C. 
Salisbury,  Olcott,  71,  Fed.  Cas.  No.  3,694  ;  The 
Grand  Turk,  1  Paine,  73;  Fed.  Cas.  No. 
5.683;  Gardner  v.  The  New  Jersey,  1  Pet. 
Adm.  223,  Fed.  Cas.  No.  5,233;  Kevens  v. 
Lewis,  2  Paine,  202,  Fed.  Cas.  No.  11,711; 
The  Johannes  Christoph,  33  Eng.  L.  &  Eq. 
600;  The  Havana,  1  Sprague,  402,  Fed.  Cas. 
No.  6,226;  Adams  v.  The  Wyoming,  Fed.  Cas. 
No.  71;  Bartiette  v.  The  Viola,  Fed.  Cas. 
No.  1,083;  Zollinger  v.  The  Emma,  3  Cent.  L. 
J.  285,  Fed.  Cas.  No.  18,218;  The  Short  Cut,  6 
Fed.  630;  The  M.  Vandercook,  24  Fed.  472; 
The  Wyoming,  36  Fed.  493;  The  Laurel,  113 
Fed.  373;  Bruce  v.  Murray,  59  C.  C.  A.  494, 
123  Fed.  366 ;  Case  v.  Woolley,  6  Dana,  27,  32 
Am.  Dec.  54 ;  Richardson  v.  Whiting,  18  Pick. 
530 ;  Tisdale  v.  Grant,  12  Barb.  411 ;  Chauncey 
y.  Jackson,  9  III.  435;  Pritchard  v.  Muir,  2 
Brev.   371. 

In  The  Nebraska,  21  C.  C.  A.  448,  24  U.  S. 
App.  559,  75  Fed.  598,  it  is  said  that  the 
rule  was  founded  in  a  supposed  public  policy. 
The  master  is  charged  with  the  safety  of  ship 
and  cargo,  and  with  the  health  and  life  of  pas- 
sengers and  crew.  The  exercise  of  skill,  prud- 
ence, and  judgment  is  required  of  him  in  all 
matters  affecting  the  interests  of  the  owners, 
passengers,  and  crew.  He  Is  invested  with 
powers  almost  despotic,  necessarily  conferred 
upon  him  by  virtue  of  the  necessity  Imposed 
by  his  situation.  He  has  Implied  authority 
arising  from  his  appointment,  subject  to  re- 
strictions and  limitations  imposed  by  the 
law,  to  contract  with  regard  to  the  employment 
of  the  ship,  to  contract  for  repairs  and  neces- 
saries, to  pledge  the  owner's  credit,  to  hy- 
pothecate ship,  freight,  or  cargo,  and  to  sell  the 
ship  or  cargo,  and  is  vested  with  authority  to 
jettison  the  cargo.  It  is  his  duty  to  devote 
his  full  time  and  attention  to  the  interests 
of  the  owner.  The  law  permits  no  custom, 
practice,  or  contract  which  would  give  him  an 
interest  against  his  duty.  The  power  con- 
ferred upon  him  is  so  great,  and  its  abuse 
would  entail  such  momentous  consequences, 
that  the  law  has  wisely  insisted  that  he 
should  have  no  personal  right,  with  respect  to 
ship  or  cargo,  that  might  lead  to  the  violation 
of  duty,  or  tempt  him  to  subordinate  the  In- 
terests of  the  owners  to  his  own. 

In  Montgomery  v.  Henry,  1  Dall.  49,  1  L.  ed. 
32,  1  Am.  Dec.  223,  which  was  a  Bult  for  al- 
leged wrongful  dismissal  of  the  captain,  the 
question  of  the  jurisdiction  in  rem  arose  inci- 
dentally. The  court  asks,  Does  the  master  ship 
himself  on  the  credit  of  the  ship?  And  an- 
swers, No !  It  Is  no  more  than  a  contract.  It 
is  reasonable  that  the  parties  should  stand 
on  an  equal  footing.  No  such  remedy  could  be 
obtained  by  the  owner  against  the  captain.  It 
Is  said  he  might  be  attached  If  he  failed  in  his 
duty;  so  of  the  owners;  still  the  ship  would 
be  liable  as  against  the  owners.  The  court 
states  that  it  knows  of  no  case  where  an  at- 
tachment has  issued,  unless  for  some  con- 
tempt. Montgomery  v.  Henry,  1  Dall.  49,  1 
L.  ed.  32,  1  Am.  Dec.  223. 

The  master  has  no  Hen  on  the  ship  for  wages. 
The  law  has  always  considered  him  as  contract- 
ing personally  with  the  owner.  This  rule  of 
law  may  have  its  foundation  in  policy  and  the 
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benefit  of  navigation ;  for,  since  ships  may  be 
making  profit  and  earning  every  day,  it  might 
be  attended  with  great  inconvenience  if,  by 
the  change  of  a  captain  for  misbehavior*  or  any 
other  reason,  he  should  be  entitled  to  keep 
the  ship  until  he  is  paid.  Wllkins  v.  Carmi- 
chael,  1   Dougl.  K.  B.  101. 

The  refusal  to  give  the  master  a  Hen  for 
his  wages  is  founded  on  a  consideration  of  the 
great  inconvenience  that  would  result  to  com- 
merce If,  on  a  change  of  the  master  of  the 
vessel  for  misbehavior  or  other  cause,  he  could 
keep  possession  of  the  ship  until  he  was  paid : 
or,  if  abroad,  could  enforce  his  Hen  and  com- 
pel a  sacrifice  of  the  ship.  The  Raleigh,  2 
Hughes,  44,  Fed.  Cas.1  No.  11,539. 

In  The  Grand  Turk,  1  Paine,  73,  Fed.  Cas. 
No.  5,683,  the  court  states  that  the  reason 
the  master  has  no  lien  is  because  he  contracts 
on  the  credit  of  the  owner,  and  not  of  the 
ship:  and  such  a  lien  would  be  attended  with 
great  inconvenience  if  the  master  could  en- 
force it  abroad  for  wages  due  him.  and  thus 
compel  a  sacrifice  of  the  ship.  Another  reason 
Is  that  he  has  a  lien  on  the  freight  which  he 
Is  to  receive. 

So,  the  master  has  no  Hen  for  services,  either 
as  such  or  as  pilot,  in  which  capacity  he 
acted.  The  Eollan,  1  Blss.  321,  Fed.  Cas. 
No.  4,504.  The  court  says,  since  the  mas- 
ter contracts  with  the  owners  of  the  ship  and 
upon  their  personal  credit,  he  has  no  Hen  on 
the  ship  or  freight  for  his  wages.  The  master 
is  the  agent  of  the  owners,  and  he  has  a 
right  to  pay  himself  for  his  expenses  and 
charges  out  of  the  sale  of  the  cargo;  but  he 
has  no  preferable  lien,  as  the  seamen  have,  on 
the  ship  and  cargo.  He  has  various  duties  so 
connected  with  his  services  as  master  which 
bind  him  to  the  fulfilment  of  the  wtioie  duty. 
These  responsibilities  should  not  be  changed, 
or  lightly  regarded. 

But  In  Ex  parte  Clark,  1  Sprague,  69,  Fed. 
Cas.  No.  2,706,  It  Is  said  that  no  satisfactory 
reason  has  ever  been  given  why  a  master  should 
not  have  a  Hen  upon  the  vessel  for  wages.  It 
is  often  said  It  is  because  he  has  a  contract 
with  the  owner ;  but  this  Is  assigning  no  reason, 
for,  In  nearly  all  the  cases  of  acknowledged 
Hen,  there  is  such  personal  contract.  It  is 
said,  also,  that,  having  the  custody  and  care 
of  the  vessel,  and  being  bound  to  protect  It 
against  adverse  claims,  it  would  be  dangerous 
to  allow  him  to  libel  it  in  a  foreign  port.  But 
this  Is  no  argument  against  the  existence  of 
the  Hen,  but  only  against  the  particular  time 
and  place  of  enforcing  it. 

A  person  engaged  by  the  master  to  act  a» 
nominal  captain  may  have  a  Hen  for  his- 
wages.  L'Arlna  v.  The  Exchange,  Bee,  198,. 
Fed.    Cas.   No.   8,088. 

One  calling  himself  master  is  not  deprived 
of  his  Hen  for  wages  if  he  is  not  In  fact  such, 
and  does  not  handle  the  freight  money.  The 
Imogene   M.   Terry.   19    Fed.   463. 

That  a  seaman  Is  registered  as  master  will 
not  defeat  his  Hen  If  he  was  not  such  in  fact. 
Peterson  v.  The  Nellie  &  Annie,  37  Fed.  217. 

But  the  acting  master  has  no  Hen  for  his 
wages,  although  another  is  registered  as  master. 
The  Hattle  Thomas,  59  Fed.  297. 

The  master  has  no  Hen  for  wages,  mnless  so 
expressly  agreed  with  the  owner.  Fisher  v. 
Willing,    8    Serg.    &   R.    122. 

The  master  appointed  by  the  charterer  has 
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no  Hen  upon  the  vessel  for  his  wages.  The 
John  A.  Morgan,  28  Fed.  895. 

A  master  has  no  lien  on  the  cargo  for  wages, 
although  it  is  consigned  to  his  owners.  Vowell 
v.  Bacon,  4  C  ranch,  C.  C.  97,  Fed.  Cas.  No. 
17,018. 

The  master  has  no  lien  on  the  cargo  for 
wages  beyond  the  amount  of  freight  earned. 
The  Arctnrus,   17  Fed.  95. 

A  contract  to  employ  one  as  commander  of  a 
▼easel  which  is  to  engage  in  a  certain  employ- 
ment, and,  under  certain  circumstances,  gives 
him  an  interest  in  her,  creates  no  lien  in  his 
favor.     The  Henry  Dennis,  47  Fed.  918. 

Even  when  the  mate  succeeds  to  the  com- 
mand of  the  vessel  upon  the  death  of  the  mas- 
ter, he  has  no  lien  for  the  wages  earned  after 
that  time.  The  Leon  Idas,  Olcott,  12,  Fed.  Cas. 
No.  8,262. 

Although,  under  the  English  law,  a  master 
has  a  lien  for  wages,  if  the  contract  of  the 
master  is  made  under  the  American,  and  not 
under  the  English,  law  the  lien  does  not  at- 
tach. Chlsholm  v.  The  J.  L.  Pendergast,  32 
Fed.  415,  Reversing  29  Fed.  127. 

Under  the  Canadian  statute,  the  master  has 
a  Hen  for  wages,  and  for  disbursements  ac- 
tually and  necessarily  made  and  liabilities  In- 
curred in  connection  with  the  proper  working 
and  management  of  the  ship.  Relde  v.  The 
Queen  of  the  Isles,  3  Can.  Exch.  258 ;  Symes  v. 
The  Cty  of  Windsor,  4  Can.  Exch.  362 ;  Ran- 
kin v.  The  Eliza  Fisher,  4  Can.  Exch.  461; 
Goulet  v.  Dansereau,  Rap.  Jud.  Quebec,  12  C. 
8.  15. 

The  master  has  a  Hen  on  the  boat  under 
the  Italian  law.  The  Angela  Maria,  35  Fed. 
430;  The  Felice  B.  40  Fed.  653. 

By  the  Civil  Code,  the  captain  and  crew  of 
a  vessel  have  a  lien  for  their  wages.  Eymar  v. 
Lawrence,  8  La.  38. 

One  of  the  reasons  advanced  for  denying  the 
master  a  lien  against  the  vessel  for  his  services 
is  that  he  handles  the  freight  money,  and  there- 
fore has  under  his  control  a  fund  which  he  can 
apply  in  liquidation  of  his  claim.  The  weight 
of  authority  is  that  he  has  a  Hen  on  that 
fund  for  such  purpose.  The  Bowditch,  3 
Ware,  71,  Fed.  Cas.  No.  1,717 ;  Drlnkwater  v. 
The  Spar  ton,  1  Ware,  149,  Fed.  Cas.  No.  4,085 ; 
Adams  v.  Wyoming,  Fed.  Cas.  No.  71. 

But  in  Van  Bokkelln  v.  Ingersoll,  5  Wend. 
315,  it  was  held  that  the  master  has  no  lien 
on  freight  for  wages. 

In  that  case  the  chancellor  says  the  right 
of  the  master  to  retain  the  freight  money,  after 
it  has  come  into  his  possession,  for  a  general 
balance  against  the  owner,  and  his  Hen  upon 
the  cargo  to  compel  payment  of  the  freight  as 
the  agent  and  acting  in  behalf  of  the  owner, 
are  frequently  mentioned  In  the  reports,  and 
are  sometimes  confounded  with  the  Hen  or 
claim  of  the  master  on  the  freight,  as  against 
the  owner,  before  it  has  been  actually  received 
from  the  shipper.  The  first  two  are  in  the 
nature  of  common-law  Hens;  and,  if  the  mas- 
ter parts  with  the  money  in  the  one  case,  or 
the  possession  of  the  goods  in  the  other,  the 
lien  is  gone;  but  the  Hen  on  the  freight,  as 
such,  by  the  maritime  law,  is  incidental  to.  or 
a  consequence  of,  the  Hen  upon  the  ship ;  and  It 
may  be  enforced  in  the  same  manner,  by  a  pro- 
ceeding in  rem  in  the  admiralty  courts.  It  is 
not  strictly  a  lien,  or  mere  right  to  retain 
possession  of  the  subject  until  payment  of  the 
debt  charged  thereon,  but  it  is  the  privilege 
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of  the  civil  law,  or  an  equitable  lien  which  may 
be  enforced,  although  the  claimant  never  was 
In  the  actual  possession  of  the  subject  out  of 
the  proceeds  of  which  satisfaction  is  sought. 
Even  where  the  master  has  collected  the 
freight,  and  Is  entitled,  as  against  his  owner, 
to  retain  it  for  his  wages  or  advances,  yet,  by 
the  maritime  law,  as  Incidental  to  a  Hen  on 
the  ship,  the  freight  money  In  his  hands  may 
still  be  subject  to  many  equuable  Hens  in  favor 
of  the  mariners  and  others,  which  must  be 
satisfied  before  he  has  a  right  to  apply  it  in 
discharge  of  his  own  claims.  In  a  case  where 
the  claim  is  for  services  In  navigating  the  ship, 
or  for  advances  for  Its  safety,  repairs,  or  other 
necessary  expenses,  I  know  of  no  principle 
which  would  give  an  equitable  Hen  on  the 
freight,  except  as  Incidental  to  a  Hen  on  the 
ship,  and  as  part  of  the  proceeds  or  profits  of 
the  ship  by  way  of  accretion.  Hence,  I  con- 
clude that,  In  cases  like  the  present,  If  there 
Is  no  equitable  Hen  on  the  ship,  there  cannot 
be  on  the  freight.  And,  there  being  no  Hen  on 
the  ship  for  wages  the  court  held  there  was 
none  on  the  freight. 

Senator  Todd,  however,  said  that  the  mas- 
ter's Hen  for  wages  can  attach  upon  the  freight 
when  he  has  received  it.  He  then  can  retain  it 
as  against  the  owner,  but  not  before.  His 
right  to  collect  It  as  against  the  owner  cannot 
be  necessary  for  his  security,  and  commercial 
policy  would  not  sanction  such  a  rule.  Ills 
contract  with  the  owner  is  upon  his  personal 
liability,  and  he  gains  no  Hen  until  he  actually 
receives  the  freight,  and  upon  that  It  attaches. 
Van  Bokkelln  v.  Ingersoll,  5  Wend.  315. 

And  in  Sims  v.  Howard,  40  Me.  276,  the 
court,  In  considering  the  right  of  the  master 
to  receive  the  freight  as  against  the  owners, 
stated  that  he  had  no  lien  on  it  for  his  wages. 

b.  Disbursements. 
1.  Lien  on  ship  and  cargo. 

So  far  as  the  question  of  the  Hen  on  the 
ship  for  the  master's  disbursements  in  Its 
favor  is  concerned,  there  is  no  conclusive  au- 
thority, and  the  decisions,  so  far  as  they  go. 
are  in  conflict. 

One  line  of  cases  holds  that  there  is  no  Hen 
for  the  master's  claim  for  disbursements.  The 
Raleigh,  2  Hughes.  44,   Fed.  Cas.  No.   11,539. 

So.  the  master  has  no  Hen  for  advances  for 
supplies  and  repairs.  Bartlette  v.  The  Viola, 
Fed.   Cas.   No.   1,083. 

So,  the  master  has  no  Hen  for  his  advances 
and  disbursements  while  abroad.  The  Larch,  2 
Curt.  C.  C.  427,  Fed.  Cas.  No.  8,085. 

Another  line  holds  that  the  master  has  n 
Hen  for  reimbursement  of  money  which  he  ban 
paid  for  necessary  supplies  In  foreign  ports. 
Fx  parte  Clark,  1  Sprague,  69,  Fed.  Cas.  No. 
2,796. 

So,  the  master  has  a  Hen  for  moneys  paid  to 
mariners  and  advances  for  necessaries  supplied 
to  the  ship  on  her  voyage,  so  far  as  the  pay- 
ments were  made  in  foreign  ports.  Gardner  v. 
The  New  Jersey,  1  Pet.  Adm.  223,  Fed.  Cas.  No. 
5,233. 

So  the  master  has  n  Hen  for  advances  for 
necessary  repairs.  American  Ins.  Co.  v.  Cos- 
ter, 3  Paige,  323. 

The  reasons  which  render  It  proper  for  the 
master  to  hypothecate  the  ship  and  freight  to 
procure    the   necessary    supplies   occasioned    by 
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some  unforeseen  disaster  in  a  foreign  port,  and 
which,  by  the  maritime  law,  give  a  lien  upon 
both,  to  persons  who  have  furnished  those 
supplies,  or  whose  property  has  been  taken 
for  the  purpose,  in  the  nature  of  a  forced  loan, 
seem  to  be  equally  applicable  to  the  case  of 
the  master  when  the  requisite  supplies  have 
been  furnished  from  his  own  property,  or  on 
the  pledge  of  his  individual  credit.  The  mas- 
ter would  not  be  justified  in  breaking  up  a 
profitable  voyage  and  sacrificing  the  property 
of  his  owners,  if  the  necessary  supplies  could 
he  procured  by  the  appropriation  of  his  private 
funds,  or  the  pledge  of  his  own  credit.  Where 
he  is  thus  compelled  to  pledge  his  personal 
credit,  or  apply  his  own  funds  to  save  the 
ship  and  freight  by  the  general  principles  of 
equity,  as  well  as  the  spirit  of  the  maritime 
law,  he  is  entitled  to  a  lien  or  preference  to 
the  same  extent  that  a  third  person  would  have 
whose  property  had  been  applied  for  the  same 
purpose,  either  by  a  forced  loan  thereof  or 
by  a  voluntary  agreement  with  the  master. 
Van  Bokkelin  v.  Ingersoll,  5  Wend.  315. 

Under  the  Canadian  statute,  the  master  has 
a  lien  for  liabilities  which  he  has  incurred  for 
the  procurement  of  the  daily  necessary  sup- 
plies. Symes  v.  The  City  of  Windsor.  4  Can. 
Bxch.  362. 

The  master  has,  however,  a  lien  on  the 
cargo  for  his  necessary  advances  made  and  re- 
sponsibilities Incurred  in  a  foreign  port.  Sturte- 
▼ant  v.  Brewer,  4  Bosw.  628 ;  Sorley  v.  Brewer, 
J8    How.    Pr.   276. 

The  master  has  a  lien  on  the  cargo  and 
freight  for  advances  in  a  foreign  port  for  sup- 
plies and  repairs.  Kelly  v.  Cushlng,  48  Barb. 
269. 

The  master  has  a  lien,  as  against  the  ship- 
per, upon  the  cargo,  for  freight,  average,  and 
necessary  charges  during  the  voyage.  Everett 
v.  Coffin,  6  Wend.  603,  22  Am.  Dec.  551. 

Although  a  master  has  no  Hen,  as  such,  upon 
the  cargo  purchased,  for  his  security  in  case  he 
obeys  the  Instructions  of  his  owner  to  purchase 
a  cargo  and  draw  bills  to  pay  for  it,  yet, 
he  has  a  common-law  lien,  as  factor,  for  such 
amount.  Newhall  v.  Dunlap,  14  Me.  183,  31 
Am.  Dec.  45. 

2.  Lien  on  freight. 

The  master  has  a  lien  on  freight  for  his 
necessary  disbursements  for  incidental  expenses. 
Drlnkwater  v.  The  Spartan,  1  Ware,  140,  Fed. 
Cas.    No.    4,085. 

The  master  has  a  Hen  on  freight  for  ad- 
vances and  liabilities  incurred  for  safety  of 
the  vessel  and  the  successful  prosecution  of  the 
voyage.     Sorley  v.  Brewer,  1  Daly,  79. 

The  master  has,  by  the  maritime  law  and 
the  custom  of  merchants,  a  Hen  on  the  freight, 
as  against  the  owners,  for  the  payment  of  sea- 
men's wages  and  other  disbursements.  Blanch- 
ard  v.  Page.  8  Gray,  281 ;  The  Bowdltch,  3 
Ware.  71,  Fed.  Cas.  No.  1.717;  The  Larch,  2 
Curt.  C.  C.  427,  Fed.  Cas.  No.  8.0R5 ;  Lane  v. 
Pennlman,  4  Mass.  91;  Lewis  v.  Hancock.  11 
Mass.  72 ;  Cowing  v.  Snow.  11  Mass.  415 ; 
Richardson  v.  Whiting,  18  Pick  530. 

The  master  has  a  Hen  on  freight  for  all  ad- 
vances made  abroad  for  the  ship's  use.  The 
Packet,  3  Mason.  255.  Fed.  Cas.  No.  10,654. 

The  master  has  a  Hen  on  the  cargo  and 
freight  coextensive  with  the  advances  made,  or 
liabilities  Incurred,  by  him  for  the  use  of 
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the  ship.  Ingersoll  v.  Van  Bokkelin,  7  Cow. 
670.  This  judgment  was  reversed  on  other 
grounds  in  5  Wend.  315. 

But  the  master  has  no  lien  upon  the  earnings 
of  the  ship  as  a  general  creditor  of  the  owner. 
Shaw  v.  Gookin,  7  N.  H.  19. 

So,  the  master  has  no  lien  on  the  freight, 
against  the  owner,  merely  to  enforce  his 
right  to  receive  it  as  master.  Ingersoll  v.  Van 
Bokkelin,  7  Cow.  670.  This  judgment  was  re- 
versed on  other  grounds  in  5  Wend.  315. 

VIII.  Contracts  with  other  persons. 
a.  Pilots. 

A  Hen  exists  for  services  rendered  in  pilot- 
ing a  vessel  Into  harbor  from  the  sea.  The 
Alaska,  3  Ben.  391,  Fed.  Cas.  No.  129;  The 
Pirate,  32  Fed.  486;  The  A.  R.  Dunlap,  1 
Low.  Dec.  350,  Fed.  Cas.  No.  513;  The 
America,  1  Low.  Dec.  176,  Fed.  Cas.  No.  289; 
The  Anne.  1  Mason,  508,  Fed.  Cas.  No.  412, 
Reversing  Fed.  Cas.  No.  7,370,  where  a  claim 
for  pilotage  was  resisted  on  the  ground  that 
the  services  were  rendered  under  an  agree- 
ment with  passengers  and  crew  who  had 
wrongfully  taken  the  vessel  out  of  the  control 
of  the  master;  bat  the  court,  after  examining 
the  testimony,  held  that  the  charge  was  un- 
founded, and  that  the  master  really  assented 
to  what  was  done.  To  this  view  of  the  evi- 
dence the  appellate  court  did  not  agree. 

But  a  pilot  has  no  Hen  if  he  made  his  con- 
tract with  and  on  the  personal  credit  of  the 
charterer.     Clark  v.  The  Ruth,  39  Fed.  128. 

So,  a  pilot  has  no  Hen  for  his  fees  if  he 
did  not  tender  his  services  at  high  water, 
when  the  vessel  was  ready  to  sail,  since  she 
was  not  bound  to  wait  for  him.  but  might 
proceed  on  her  course,  regarding  his  contract 
broken.     The  Ocean  Express,  22  Fed.  176. 

So,  where,  from  the  character  of  the  boat's 
service,  It  is  necessary  to  have  a  pilot  con- 
tinually on  board,  and  he  is,  therefore,  hired 
at  a  stated  compensation  for  given  periods  of 
time,  he  has  a  Hen  for  his  wages.  The  Mary 
Elizabeth,   24   Fed.   397. 

And  a  pilot  has  no  Hen  for  an  amount 
claimed  under  a  state  statute  as  due  him 
upon  his  tendering  his  services  to  a  vessel 
which  refused  them.  The  Robert  J.  Mercer,  1 
Sprague,  284,   Fed.  Cas.  No.  11,891. 

A  licensed  pilot  acting  as  master  waives  his 
Hen  for'wages  as  pilot  where  it  is  impossible  to 
determine  what  part  of  the  claim  Is  for  pilot's 
services  and  what  is  master's.  The  William- 
ette  Valley,  76  Fed.  838.  The  court  says  that 
a  declaration  that  masters,  who  are  also  li- 
censed pilots  for  places  to  and  from  which  they 
travel,  and  who,  as  such,  incidentally,  and 
In  connection  with  their  primary  duties  as 
master,  perform  pilotage  services  to  their  own 
vessels,  are  thereby  entitled  to  a  Hen  for  their 
wages  as  masters,  upon  the  theory  that  they 
are  pilots  of  the  vessels  which  they  command, 
would  be  to  establish  a  precedent  which,  If  fol- 
lowed, would  do  away  with  the  heretofore  strict 
rule  to   the  contrary. 

b.  Stevedores. 

The  discussion  of  the  question  whether  a 
stevedore  was  entitled  to  n  Hen  for  his  services 
has  been  vigorous,  and  the  conflict  of  opinion 
marked,  but  the  prevailing  view  now  Is  that 
such    Hen   exists. 
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There  is  quite  a  body  of  decisions  to  the 
effect  that  there  Is  no  lien  for  stevedore's  serv- 
ices. The  Circassian,  1  Ben.  209,  Fed.  Cas. 
No.  2,722;  The  D.  C.  Salisbury,  Olcott,  71, 
Fed.  Cas.  No.  3,694;  The  Augustine  Kobbe, 
37  Fed.  696;  The  Esteban  de  Antunano,  31 
Fed.  920;  Paul  v.  The  Ilex,  2  Woods,  229, 
Fed.  Cas.  No.  10,842;  Coyne  v.  The  Alexander 
McNeil,  Fed.  Cas.  No.  3,312a;  The  A.  R.  Dun- 
lap,  1  Low.  Dec.  350,  Fed.  Cas.  No.  518;  The 
Joseph  Cunard,  Olcott,  120,  Fed.  Cas.  No. 
7,535. 

Especially  if  they  were  rendered  in  the 
home  port  of  the  vessel.  The  E.  A.  Barnard, 
14  Phila.  556,  2  Fed.  712 ;  The  John  Shay,  81 
Fed.  216. 

And  in  The  Wyoming,  86  Fed.  493,  it  was 
held  that  there  is  no  lien  of  a  stevedore  in  a 
home  port  where  there  Is  nothing  to  show  that 
the  services  were  rendered  on  the  credit  of  the 
vessel. 

In  The  Amstel,  Blatchf.  &  H.  215,  Fed.  Cas. 
No.  839,  the  court  says  the  vessel  Is  made 
chargeable  with  certain  services  because  they 
are  necessary  for  her  preservation  or  useful 
employment.  But  the  claim  of  a  stevedore  in 
no  respect  merits  such  privilege,  any  more 
than  do  the  services  of  any  other  class  of  labor- 
ers In  any  work  connected  with  the  business  of 
the  ship. 

And  In  M*Dennott  v.  The  S.  O.  Owens,  1 
Wall.  Jr.  370,  Fed.  Cas.  No.  8,748,  the  court 
said  it  does  not  follow,  because  sailors  once 
executed  these  duties  now  better  executed  by 
landsmen,  that,  therefore,  they  should  have 
the  mariner's  Hen  upon  the  vessel.  The  steve- 
dores are  usually  employed  by  the  owner,  con- 
signee, or  master  on  their  personal  credit;  the 
service  performed  is  in  no  sense  maritime,  be- 
ing completed  before  the  voyage  is  begun,  or 
after  its  end;  and  they  are  no  more  entitled 
to  a  lien  on  the  vessel  than  the  drayman  or 
other  laborers  who  performed  services  in  load- 
ing and  discharging  the  vessels. 

In  The  Gilbert  Knapp,  87  Fed.  209,  the 
court,  after  establishing,  by  a  full  review  of  the 
decided  cases,  that  the  services  of  a  stevedore 
were  maritime,  says  it  does  not  necessarily 
follow  that  a  lien  upon  the  vessel  is  allowed. 
The  stevedore  stands  in  no  such  relation  to 
the  vessel  as  a  mariner.  Neither  is  he  bound 
to  like  control,  subject  to  like  disabilities,  nor 
are  his  rights  so  peculiarly  protected  by  stat- 
ute. His  services  are  not  connected  with  the 
navigation  of  the  ship.  He  is  not,  strictly 
speaking,  a  material  man,  but  he  stands  on 
the  same  footing  when  he  has  rendered  serv- 
ices necessary  to  the  business  of  the  ship.  Ma- 
terial men  have  no  lien  in  the  home  port. 

But  these  rulings  were  not  entirely  satis- 
factory, and  the  courts  began  to  rule  that  a 
stevedore  has  a  lien  on  a  foreign  ship  for 
services  rendered  at  the  request  of  the  master, 
In  cases  where  the  vessel  Is  to  stow  the  cargo. 
The  George  T.  Kemp,  2  Low.  Dec.  477,  Fed. 
Cas.  No.  5,841.  The  judge,  in  referring  to  his 
former  ruling  in  The  A.  B.  Dunlap,  1  Low. 
Dec.  850,  Fed.  Cas.  No.  518,  says  that,  in 
making  that  decision,  he  followed  other  cases, 
the  course  of  reasoning  of  which  had  been  de- 
clared unsound  by  the  highest  authority.  The 
judge  also  says.  It  seems  incredible  that  it 
would  ever  have  been  thought  that  the  master, 
who  In  a  proper  case  may  charter,  hypothecate, 
or  even  sell,  his  ship,  cannot  bind  it  for  the 
cost  of  stowing  the  cargo,  which  is  one  of  the 
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ordinary  and  self-evident  necessities  of  the  voy- 
age.    t 

So  in  The  Canada,  7  Sawy.  173,  7  Fed.  119, 
it  was  held  that  there  is  a  Hen  for  services 
rendered  by  a  stevedore  to  a  foreign  vessel. 
The  court  says  that,  to  say  that  the  final  de- 
livery or  discharge  of  the  cargo  Is  not  a  marl- 
time  service  because  it  Is,  or  may  be,  performed 
partly  on  shore,  is  simply  begging  the  question, 
since  it  is  the  nature  of  the  service,  and  not 
the  place  where  rendered,  that  determines  its 
character  in  this  respect. 

So  Dennett  v.  The  Main,  2  C.  C.  A.  569, 
2  U.  S.  A  pp.  349,  51  Fed.  954,  Overruling 
Paul  v.  The  Ilex,  2  Woods,  229,  Fed.  Cas.  No. 
10,842,  held  that  there  Is  a  lien  for  services  of 
a  stevedore  in  a  foreign  port.  The  court  says 
the  services  of  a  stevedore  in  loading  and  stor- 
ing cargo  on  board  of  the  ship,  and  in  unload- 
ing a  cargo  from  a  ship,  are  largely  employed 
on  board  the  vessel  itself,  and  generally  he 
uses  the  ship's  tackle  and  machinery  in  per- 
forming the  work.  It  is  difficult  to  see  why 
hoisting  and  lowering  cargo  on  a  vessel  are 
not  as  much  a  maritime  service  as  hoisting  and 
lowering  yards  and  sails.  A  vessel,  in  taking 
on  and  unloading  cargo,  is  earning  freight; 
for,  In  loading  and  unloading,  services  are 
rendered,  the  expense  of  which  necessarily  en- 
ters into  the  affreightment  contract.  It  may 
be  true  that  stevedores,  when  employed  by  the 
owner  or  consignee,  are  employed  on  personal 
credit.  But  it  is  not  true  that,  when  steve- 
dores are  employed  by  a  master  in  a  foreign 
port,  they  are  employed  on  the  personal  credit 
of  the  master.  The  master  is  bound  to  load 
and  unload  the  cargo.  The  test  to  be  applied 
in  determining  whether  a  contract  Is  maritime 
or  not  is  to  consider  the  subject-matter  of  the 
contract,  and  not  the  object. 

So,  there  is  a  lien  for  services  in  removing 
ballast  from  a  foreign  vessel  to  fit  her  for  the 
performance  of  her  voyage.  Roberts  v.  The 
Windermere,  2  Fed.  722.  The  court  says,  re- 
curring to  those  considerations  of  commercial 
necessity  and  convenience,  out  of  which  it  Is 
supposed  that  the  whole  system  of  tacit  hy- 
pothecation has  grown.  It  Is  difficult,  as  mat- 
ter of  principle,  to  limit  the  range  of  maritime 
service  and  maritime  contracts,  which  carry 
with  them,  as  an  essential  part,  a  maritime 
lien  enforceable  In  admiralty  short  of  what- 
ever services  the  master  may  require,  and  what- 
ever contracts  he  may  find  it  necessary  to  make, 
as  the  agent  of  the  foreign  owner,  in  the  per- 
formance of  his  duty  in  navigating  and  con- 
ducting the  business  of  the  ship,  for  the  suc- 
cessful prosecution  of  the  voyage  or  adven- 
ture upon  which  she  has  been  despatched  by 
the  owner;  and  this  doctrine,  which  is  incon- 
sistent with  that  narrower  principle  by  which 
the  Btevedore's  lien  was  denied,  seems  to  have 
received  the  sanction  of  the  Supreme  Court  of 
the  United  States.  But  the  court  says,  even 
if  there  is  no  lien  for  the  services  of  a  steve- 
dore, ballast  is  not  cargo.  It  is  rather  a  part 
of  the  ship,  like  the  boats,  the  sails,  the 
anchors,  the  stores,  and  many  other  things 
that  go  to  the  full  equipment  of  the  vessel. 
The  ballast  is  necessary  to  the  complete  and 
seaworthy  ship.  While  it  is  in  its  place  in 
the  ship,  it  is  to  be  regarded  as  part  of  the 
ship  and  of  her  equipment.  The  services  of 
removing  it  when  she  is  to  take  on  her  cargo 
is  of  the  same  character  as  would  be  the  re- 
moval  of  the  anchors,   or  stores,  or  part  of 
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the  cargo,  If  required,  for  the  purpose  of  light 
ening  her,  that  she  might  cross  a  bar,  or  come 
up  to  the  wharf. 

In  upholding  the  Hen  of  a  stevedore  for 
wages,  the  court,  In  The  Hattle  M.  Bain,  20 
Fed.  380,  said:  The  ship  Is  bound  to  make 
proper  stowage,  and  proper  discharge  of  the 
cargo;  for  any  breach  of  duty  In  either,  the 
ship  Is  liable,  and  a  maritime  lien  arises,  be- 
cause the  obligation  is  maritime.  But,  If  the 
ship's  obligation  is  maritime,  the  service  ren- 
dered to  it  in  discharging  that  obligation  must 
be  maritime  also.  Every  service  rendered  to 
the  ship  In  discharging  her  own  maritime  od- 
ligations  must  be  held  to  be  maritime,  and. 
if  the  vessel  is  in  a  foreign  port,  will  give  a 
maritime  Hen  for  such  service.  And  the 
court  concludes:  Entertaining  no  doubt  that 
stevedores'  services  are  maritime  within  the 
definition  of  the  Supreme  Court,  the  lien  to 
which  they  who  render  such  services  are  just- 
ly entitled,  by  the  general  principles  of  the 
maritime  law,  should  no  longer  be  denied  them 
when  the  services  are  rendered  to  a  foreign 
vessel. 

And,  finally,  it  seems  to  have  been  recognized 
generally  that  a  stevedore  has  a  lien.  The 
Velox  v.  Woske,  21  Fed.  479;  The  Director. 
34  Fed.  57 ;  Flores  v.  The  Scotia,  35  Fed.  916 ; 
The  Mattie  May,  45  Fed.  899;  Young  v.  The 
Kendal,  56  Fed.  237;  Norwegian  S.  S.  Co.  v. 
Washington,  6  C.  C.  A.  213,  13  U.  8.  App. 
459,  67  Fed.  224;  McCartey  v.  The  Senator, 
3  N.  Y.  Week.  Dig.  430. 

In  upholding  the  Hen  of  a  stevedore  in  The 
Senator,  21  Fed.  191,  the  court  said  stevedores 
are  a  class  of  laborers  at  the  ports,  whose 
business  it  is  to  load  and  unload  vessels;  and, 
by  long  practice,  they  become  experts  at  the 
business.  Like  the  occupation  of  a  sailor,  It 
requires  practice  as  well  as  judgment  to  Insure 
the  faithful  and  profitable  discharge  of  the 
duty.  The  safety  of  the  vessel,  as  well  as 
the  cargo,  depends  very  largely  upon  the  man- 
ner in  which  it  is  loaded, — how  the  cargo  Is 
stored;  whether  secured  so  that  one  part  of  it 
does  not  injure  another,  or  that  storms  do  not 
break  it  loose,  or  shift,  and  thereby  damage, 
it:  and  whether  the  vessel  Is  trim  or  well-bal- 
anced for  navigation.  The  necessity  for  skilled 
labor  has  created  the  demand  for  this  separate 
class  of  laborers,  and  Induced  men  to  adopt  It  as 
an  occupation.  They  have.  In  the  Urge  ex- 
pansion of  the  business  of  transportation  upon 
our  lakes  and  rivers,  become  a  necessity  in 
every  port.  The  demand  for  such  service  can- 
not be  fulfilled  by  the  common  laborer :  hence, 
they  have  become  so  connected  with  navigation, 
to  load  as  well  as  unload  vessels,  that  they  are 
regarded  as  a  part  of  the  maritime  machinery 
for  the  commerce  of  the  lakes.  They  perform 
an  Indispensable  part  of  the  transportation  and 
delivery  of  a  cargo, — to  begin  It  and  conclude 
It.  If  services  Intermediate  are  regarded  as 
maritime,  why  not  the  commencing  and  clos- 
ing service? 

In  McCarty  v.  The  Senator,  1  Flipp.  609, 
Fed.  Cas.  No.  8,686,  the  court  says  they  have 
become  a  necessity  In  every  port.  The  demand 
for  such  services  cannot  be  fulfilled  by  the  com- 
mon laborer;  hence,  they  have  become  so  con- 
nected with  navigation  that  they  are  regarded 
as  part  of  the  maritime  machinery  for  the 
commerce  of  the  lakes.  They  perform  an  In- 
dispensable part  of  the  transportation  and  de- 
livery of  cargo* 
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The  services  of  a  cooper  and  stevedore  In 
landing  the  cargo  and  enabling  the  vessel  to 
earn  her  freight  will  create  a  sufficient  lien 
to  be  entitled  to  payment  out  of  remnants  after 
sale  in  the  admiralty.  So  with  regard  to  serv- 
ices of  a  watchman  prior  to  the  discharge  of 
cargo,  which  are  for  the  benefit  of  all  the  in- 
terests of  the  vessel.  The  Trimountaln,  5 
Ben.  250,  Fed.  Cas.  No.  14,175. 

There  is  a  lien  for  weighing,  Inspecting,  and 
measuring  cargo  preparatory  to  Its  delivery. 
Constantlne  v.  The  River  Queen,  2  Fed.  731. 

There  is  a  lien  for  services  under  contract 
with  the  master.  In  taking  a  cargo  from  the 
ship's  side  and  piling  it  upon  the  wharf.  Gills 
v.  The  Mattie  May,  47  Fed.  69. 

A  cooper  may  have  a  Hen  for  services  ren- 
dered in  preparing  the  cargo  for  delivery,  where 
the  lighterman  refused  to  receive  the  cargo 
until  the  casks  In  which  it  was  shipped  were 
coopered.     The  E.  A.  Baisley,  13  Fed.  703. 

In  The  Onore,  6  Ben.  564,  Fed.  Cas.  No. 
10,538,  the  proceeding  was  in  rem  to  recover 
compensation  for  services  of  a  cooper,  rendered 
partly  upon  the  vessel  and  partly  on  land,  in 
putting  the  cargo  of  the  ship  in  landing  order. 
The  question  discussed  is  whether  or  not  the 
contract  is  within  the  jurisdiction  of  admiralty, 
and  the  fact  that  the  Hen  exists  only  appears 
by  inference  from  the  form  of  action  and  de 
cree.  But  the  court  says  the  reason  why  such 
a  service  Is  maritime  is,  because  it  is  a  service 
necessary  to  enable  the  ship  to  earn  freight, 
which  is  the  sole  object  for  which  It  is  con-' 
structed  and  navigated.  The  contract  of  a 
ship  is  to  carry  and  deliver  the  cargo.  When 
the  cargo  is  received  in  good  shipping  order, 
the  ship  must  deliver  it  in  good  landing  order. 
All  services  which  accomplish  this  end,  or 
tend  to  accomplish  this  end,  are  compensated 
for  by  the  freight  paid,  and.  In  a  proper  sense, 
form  part  of  the  maritime  adventure  in  which 
the  ship  1b  engaged ;  and  the  character  of  such 
services  Is  determined  by  the  character  of  the 
contract  to  which  they  are  Incident  Services 
such  as  are  described  In  the  present  case  seem 
to  be  of  this  description,  and,  in  my  opinion, 
are  maritime  in  character. 

But  sub-contractors  of  a  stevedore  have  no 
lien  upon  the  vessel  for  their  services.  The 
Mark  Lane,  13  Fed.  800. 

So,  a  stevedore  has  no  lien  for  his  services 
under  a  contract  made  with  a  firm  of  ship's 
brokers  who  are  in  fact  Its  charterers,  where 
the  master  has  nothing  to  do  with  the  contract, 
and  is  not  notified  that  a  Hen  is  to  be  claimed 
upon  the  vessel.  The  Chlcklade,  120  Fed. 
1003. 

And  one  who  contracts  to  furnish  stevedores' 
services  to  a  vessel  for  a  given  time,  but  who 
does  not  enter  upon  performance  of  the  con- 
tract, has  no  Hen  upon  the  vessel  for  Its  own- 
er's breach  of  the  contract  The  Allerton,  93 
Fed.  219. 

c.  Watchmen  and  caretakers. 

There  is  no  lien  for  services  of  a  watchman 
in  the  home  port  of  the  vessel  when  it  to  oat 
of  commission.  The  subject-matter  of  such  a 
contract  is  not  maritime.  The  expression  "mar- 
itime character  or  nature"  means  an  act  which 
contributes  to  the  navigation  of  the  vessel  pres- 
ently or  prospectively.  The  Slrlns,  65  Fed. 
226;  Jepson  v.  The  American,  66  Fed.  1021; 
The  B.  A.  Barnard,  2  Fed.  712,  14  Phila,  586; 
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The  John  T.  Moore,  3  Woods,  61,  Fed.  Cas. 
No.  7,430. 

There  1b  no  lien  In  favor  of  the  ship  keeper 
while  the  vessel  Is  laid  np  for  winter.  The 
Champion,  10  Chicago  Legal  News,  10,  Fed. 
Cas.  No.  2,584. 

The  care  taker  of  a  ship  not  in  commission 
has  no  lien  for  his  wages.  Brown  v.  The 
Flora,  6  Can.  Exch.  183.  The  court  said  that 
it  regarded  the  services  as  being  those  of  a 
landsman  or  shore  laborer  engaged  by  the  owner 
to  perform  the  duties  of  a  watchman. 

A  care  taker  has  no  lien  on  the  vessel  for 
his  wages.  Levering  v.  Bank  of  Columbia,  1 
Cranch,  C.  C.  152,  Fed.  Cas.  No.  8,286,  1 
Cranch,  C.  C.  207,  Fed.  Cas.  No.  8,287. 

A  watchman  of  a  boat  laid  up  for  repairs  at 
a  time  when  she  has  no  cargo  on  board  has  no 
lien  for  wages.  McGinn  is  v.  The  Grand  Turk, 
2  Pittsb.  826,  Fed.  Cas.  No.  8,800.  The  court 
says  this  was  no  maritime  service.  But  was 
the  work  of  a  landsman  rather  than  a  sailor. 
It  had  nothing  to  do  with  the  navigation  of  the 
vessel. 

One  who  contracts  to  furnish  watchmen  for 
the  cargoes  of  vessels  before  delivery  in  their 
home  port  has  no  lien  for  the  contract  price. 
Vanhoesen  v.  The  Seguranca,  58  Fed.  008. 

There  Is  no  Hen  for  services  of  a  watchman 
after  the  vessel' has  been  taken  Into  legal  cus- 
tody.    The  Northern  Light,  106   Fed.   748. 

The  services  of  a  watchman  on  a  dismantled 
ship  do  not  carry  a  Hen.  The  Harriet,  Olcott, 
229,  Fed.  Cas.  No.  6,097.  The  court  says 
services  which  are  entitled  to  take  the  rank  and 
character  of  maritime  must  be  such  as  are 
performed  in  aid  of  navigation  of  the  ship  or 
the  ship's  company,  or  in  furtherance  of  her 
appropriate  business;  and  are  rendered  while 
she  is  employed  afloat  upon  tide  waters. 

There  is  no  lien  for  services  as  watchman 
and  care  taker  by  an  officer  of  the  vessel,  who, 
after  the  voyage  has  terminated  and  he  has 
received  his  wages,  is  re-engaged  to  perform 
the  new  service.  Phillips  v.  The  Thomas 
Scattergood,  Gilpin,  1,  Fed.  Cas.  No.  11,106. 

A  ship  keeper  of  a  domestic  ship  which  is 
being  repaired  for  a  new  use  has  no  lien  for 
wages.  The  Island  City,  1  Low.  Dec.  375,  Fed. 
Cas.  No.  7,109. 

Laboring  men,  hired  by  the  freighter  for  the 
purpose  of  caring  for  the  cargo,  and  who  have 
no  contract  with  the  vessel,  or  its  owners,  have 
no  lien  on  the  vessel  for  their  wages.  The 
Sarah  E.  Kennedy,  29  Fed.  264. 

But  a  watchman,  whose  duty  requires  him 
to  move  the  vessel  from  place  to  place  when 
necessary,  has  a  Hen  for  his  services.  The 
Maggie  P.  32  Fed.  300. 

And  in  Vanhoesen  v.  The  Beguranca,  58 
Fed.  908,  the  opinion  Is  expressed  that  the 
watchman  of  a  cargo  before  delivery  may  have 
a  Hen,  even  when  his  services  are  rendered  in 
the  home  port. 

So,  in  The  Erlnagh,  7  Fed.  231,  it  is  said 
that  it  is  in  accordance  with  the  present  view 
of  what  constitutes  a  maritime  contract  that 
the  service  of  a  watchman  on  board  a  vessel, 
coming  into  port  utterly  disabled  by  the  sick- 
ness of  her  crew,  and  having  on  board  a  cargo 
to  deliver  to  earn  freight,  is  a  maritime  serv- 
ice for  which  there  Is  a  maritime  lien  on  the 
ship. 

One  bringing  a  vessel  into  her  home  port, 
and  laying  her  up  there,  has  a  lien  for  his 
services.  The  Hattie  Thomas,  50  Fed.  297. 
70  L.  R.  A. 


The  court  says  that,  where  services  are  rendered 
In  the  home  port  of  the  vessel,  the  question  of 
whether  there  is  an  admiralty  Hen  depends 
largely  upon  whether  the  services  are  in  the 
nature  of  repairs  or  supplies,  or  other  necessi- 
ties for  the  vessel  such  as  are  furnished  by 
material  men,  or  are  such  in  kind  as  would  be 
rendered  by  the  mariner.  If  they  are  of  the 
latter  kind,  they  are  entitled  to  a  Hen.  It  is 
further  important  to  inquire  whether  the 
services  concern  the  cargo  or  freight,  or  the 
vessel  itself,  or  are  maritime  duties,  and,  if 
the  latter,  whether  they  are  connected  with  her 
navigation,  present  or  prospective. 

d.  Agents,  brokers,  clerks,  etc. 

No  Hen  is  conferred  by  a  contract  consti- 
tuting one*  general  passenger  and  freight  agent 
of  a  steamboat.     The  Humboldt,  86  Fed.  351. 

The  ship's  agent  can  acquire  no  Hen  on  the 
vessel.  The  Esteban  de  Antunano,  31  Fed. 
920. 

The  traveling  agent  of  a  vessel  soliciting 
trade  for  her  has  no  Hen  for  his  services.  The 
H.  C.  Grady,  87  Fed.  232. 

One  employed  by  the  charterer  to  solicit 
freight  has  no  Hen  for  his  services.  The  Crys- 
tal Stream,  25  Fed.  575.  The  court  said 
claimant' 8  services  did  not  enable  the  ship  to 
discharge  any  maritime  duty  that  she  owed, 
but  they  were  wholly  preliminary  to  the 
maritime  contracts  of  the  ship  for  the  trans- 
portation  of  the  cargo  that   he   procured. 

A  charterer  has  no  lien  for  breach  of  a 
provision  in  the  charter  party  making  him 
the  ship's  agent  for  the  adjustment  of  general 
average.  The  Rlpon  City,  42  C.  C.  A.  247,  102 
Fed.  176. 

One  employed  by  the  owner  of  a  boat  to 
run  it,  and  who  does  not  undertake  any  partic- 
ular services  in  connection  with  it,  but  manages 
the  business,  looking  up  contracts  and  doing 
work  of  that  kind,  has  no  lien  upon  the  ves- 
sel for  his  services,  since  he  will  be  presumed 
to  have  contracted  on  the  personal  responsi- 
bility of  the  owner.  White  v.  The  Emma,  37 
Fed.  703. 

Shipping  agents  employed  to  procure  a  crew 
for  a  vessel  are  not  entitled  to  a  Hen.  The 
Retriever,  93  Fed.  480,  Questioning  The  Gus- 
tavte,  Blatchf.  ft  H.  189,  Fed.  Cas.  No.  5,876. 

Mere  landsmen,  who  procure  a  cargo  for  a 
vessel  and  assist  in  loading  it,  have  no  lien  for 
their  services.     The  Ole  Oleson,  20  Fed.  384. 

There  Is  no  Hen  for  commissions  in  favor 
of  the  ship's  agent  of  obtaining  freights,  or 
for  making  advances  to  pay  necessary  expenses. 
The  J.  C.  Williams,  15  Fed.  558. 

An  agent  employed  by  the  charterer  of  the 
ship  to  procure  freight,  having  notice  from  the 
owner  that  he  must  rely  on  the  personal  credit 
of  the  charterer,  has  no  Hen  upon  the  ship. 
Robinson  v.  The  Medora,  Fed.  Cas.  No.  11,959a. 
The  court  says  that,  if  the  party  in  possession 
of  the  ship  and  having  control  of  her  for  the 
voyage  is  prohibited  by  the  owner  from  mak- 
ing such  a  Hen,  and  the  party  performing  the 
services  knew  of  such  prohibition  at  the  time 
of  his  agreement  to  perform  the  services,  he 
cannot  have  a  Hen  as  against  the  owner. 

There  Is  no  Hen  in  favor  of  a  broker  who 
procures  a  charter  party  for  the  vessel.  The 
Thames,  10  Fed.  848. 

There  is  no  lien  on  the  vessel  for  services 
rendered  in  drawing  a  contract  between  owners 
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of  cargo  and  persons  engaged  to  go  with  and 
care  for  it.  The  Gustavia,  Blatchf.  &  H.  189, 
Fed.   Cas.  No.  5,876. 

However,  a  ship  broker  has  a  Hen  on  a 
foreign  vessel  for  services  rendered  in  shipping 
a  crew,  and  for  advances  for  their  wages. 
n>id. 

But,  to  give  a  lien  to  a  ship  broker,  he 
must  have  relied  upon  the  credit  of  the  vessel. 
Ferris  v.  The  B.  D.  Jewett,  2  Fed.  111. 

A  clerk  of  a  steamboat,  whose  duties  arc 
wholly  performed  on  shore,  has  no  lien  for  his 
wages.  Dalsell  v.  The  Daniel  Kalne,  18  Plttsb. 
L.  J.  N.  S.  25. 

A  clerk  who  is  part  owner  has  no  lien  for 
services.  Logan  v.  The  Aeolian,  1  Bond,  267, 
Fed.  Cas.  No.   8,465. 

IX.  Other  contracts  for  services  and   benefit* 
generally. 

a.  Towage. 

There  is  a  lien  for  towage.  The  Pride  of 
America,  19  Fed.  607;  The  J.  W.  Tucker,  20 
Fed.  129;  The  Erastina,  50  Fed.  126;  The 
Acadia,  Brown,  Adm.  73,  Fed.  Cas.  No.  24; 
Ward  v.  The  Banner,  14  Month.  Law.  Rep.  465, 
Fed.  Cas.  No.  17,149 ;  The  Queen  of  the  East 
12  Fed.  165;  The  A.  B.  Dunlap,  1  Low.  Dec. 
350,  Fed.  Cas.  No.  513. 

But  In  England  it  has  been  held  that  there 
Is  no  maritime  Hen  for  a  simple  towage  serv- 
ice rendered  to  a  ship.  Westrup  v.  Great 
Yarmouth  Steam  Carrying  Co.  L.  R.  43  Ch. 
Div.  241. 

And  in  Grant  v.  Flol,  17  La.  158,  the  court 
states  that  a  Hen  for  towage  exists  only  when 
given  by  statute. 

In  one  case  the  court  attempted  to  apply 
the  distinction  between  foreign  and  domestic 
service,  and  held  that  there  is  no  lien  for  tow- 
age at  the  home  port.  Dalsell  v.  The  Daniel 
Kalne,  18  Plttsb.  L.  J.  N.  8.  25,  81  Fed.  746. 

But  other  cases  held  that  there  is  a  lien  for 
towage  service  In  the  home  port.  The  General 
Cass,  Brown,  Adm.  384,  Fed.  Cas.  No.  5,307; 
The  Mystic,  30  Fed.  73. 

In  the  latter  case  the  court  says  that  In 
some  of  our  ports  the  steam  tug  has  become  a 
necessary  auxiliary  to  sail  vessels,  taking  the 
place  of  seamen  to  warp  them,  and  of  pilots 
to  guide  them  into  and  out  of  the  harbor,  ana 
to  and  from  their  docks:  arid,  as  the  tug  is 
substituted  for  the  services  of  the  seamen  and 
pilots,  it  is  but  right  that  It  should  be  al- 
lowed a  Hen,  at  least  to  the  same  extent  as 
that  for  pilotage. 

So  The  John  Cuttrell,  9  Fed.  777,  held  that 
there  is  a  lien  for  towage  service  to  a  domestic 
vessel.  The  court  says  these  services  were 
necessary  to  enable  the  boat  to  make  wages 
and  earn  freight  By  reason  of  their  character, 
they  give  rise  to  a  maritime  Hen  upon  the 
boat  The  existence  of  such  a  Hen  is  not  af- 
fected by  the  fact  that  the  boat  was  a  domestic 
vessel.  The  Supreme  Court  of  the  United 
States  adhered  to  the  anomalous  doctrine  that 
when  the  vessel  is  domestic  a  material  man 
has  no  Hen  by  the  maritime  law  of  the  United 
States;  but  that  doctrine  has  never  been  ex- 
tended to  such  a  case  as  this,  where  the  claim 
Is  for  services  performed  In  navigating  a  ves- 
sel on  navigable  waters  of  the  United  States. 

There  Is  a  lien  for  towage  service  rendered  to 
a  canal  boat.  The  W.  J.  Walsh,  5  Ben.  72, 
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Fed.  Cas.  No.  17,922.  In  response  to  the  con- 
tention that  such  was  not  a  maritime  contract, 
the  court  says  a  maritime  contract,  In  law, 
Is  now  understood  as  any  contract  which 
necessarily  Is  appurtenant  to  navigation,  such 
as  the  transportation  of  passengers  or  freight 
on  navigable  waters,  or  the  navigation  of  ves- 
sels on  such  waters,  or  supplying  the  necessities 
of  vessels  used  on  such  waters.  A  contract 
to  furnish  the  motive  power  to  a  vessel  so 
used  is  of  the  same  class.  It  appertains  to 
navigation  in  the  strictest  sense,  and  Is  as  dis- 
tinctly maritime  in  character  as  a  contract  to 
steer  the  boat  or  to  carry  cargo  in  her.  The 
contract,  being  made  for  the  benefit  of  the  ves- 
sel, and  necessary  to  enable  her  to  perform 
her  natural  functions,  binds  the  vessel. 

So,  the  towage  of  a  barge  and  scows  carries 
a  Hen.    The  Alabama,  22  Fed.  449. 

But  a  number  of  scows  engaged  In  tending 
a  dredge  cannot  be  regarded  as  one  vessel,  so 
as  to  uphold  a  single  Hen  for  the  services  of 
a  tug  In  transferring  them  from  place  to  place. 
The  Columbus,  65  Fed.  430. 

But,  upon  appeal,  emphasis  Is  given  to  the 
fact  that  the  contract  was  apparently  made  on 
the  credit  of  the  owners,  and  not  on  that  of 
the  scows.  The  Columbus,  14  C.  C.  A.  522,  28 
U.  S.  App.  399,  67  Fed.  553.  . 

A  tug  has  a  common-law  Hen  on  a  raft  of 
logs  which  it  is  towing  for  the  payment  of  Its 
services,  upon  the  same  principle  that  a  bailee 
has  a  Hen.  Knapp,  S.  &  Co.  Co.  v.  McCaffrey, 
178  111.  107,  69  Am.  St  Rep.  290,  52  N.  E. 
898,  74  HI.  App.  80. 

So,  there  is  a  lien  for  towage  of  a  house- 
boat.    A  Scow  without  a  Name,  80  Fed.  736. 

But,  under  a  contract  to  tow  all  of  the 
boats  of  a  certain  party  between  two  ports 
during  a  season  in  which  reliance  is  placed 
upon  the  credit  of  the  owner  for  compensation, 
no  Hen  will  attach  to  any  particular  boat  for 
services  rendered  to  it.  The  J.  M.  Welsh,  8 
Ben.  211,  Fed.  Cas.  No.  7,327. 

So,  where  a  tug  has  contracted  to  furnish 
towage  services  for  a  season,  and,  after  per- 
forming most  of  the  contract,  abandons  It  with- 
out cause,  there  is  a  Hen  for  the  damages 
caused  by  the  breach.  The  G.  L.  Rosenthal,  57 
Fed.  254.  The  court  says  the  contract  is  not 
a  separate  contract  for  independent  voyages, 
but  a  contract  for  services  during  the  season. 
The  case  is  not  distinguished  from  other  time 
charters. 

So,  an  unexecuted  contract  to  furnish  tow- 
age to  a  vessel  gives  no  maritime  Hen  upon 
the  tug.    The  Prince  Leopold,  4  Woods,  48. 

b.  Wharfage. 

There  has  been  considerable  uncertainty  as 
to  whether  or  not  there  was  a  lien  for  wharf- 
age. 

Delaware  River  Storage  Co.  v.  The  Thomas. 
29  PhUa.  Leg.  Int  116,  Fed.  Cas.  No.  3,769, 
held  that  there  is  no  lien  for  wharfage.  The 
court  says  such  claim  has  generally  been  treated 
as  a  common-law  Hen,  to  be  enforced  by  the 
detention  of  the  vessel  by  the  wharfinger,  or 
to  be  recognised  and  paid  as  such  out  of  the 
proceeds  of  a  sale  of  the  vessel.  "I  know  no 
reason  for  expanding  the  admiralty  cognisance 
of  a  demand  which  rests  securely  upon  the 
basis  of  common-law  right,  and  for  the  en- 
forcement of  which  by  the  wharfinger  himself 
the  common  law  supplies  an  effectual  remedy. 
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And  that  ruling  was  followed  in  Taylor  v. 
The  Joseph  Walker,  17  Phtla.  Leg.  Int.  255, 
Fed.  Cas.  No.  13,795,  and  The  Gem,  Brown, 
Adm.  37,  Fed.  Cas.  No.  5,303. 

But  Bw  parte  Easton,  05  U.  S.  68,  24  L.  ed 
373,  decided  that  there  is  a  lien  for  wharfage 
if  the  vessel  is  a  foreign  one,  or  belongs  to  a 
port  of  a  state  other  than  the  state  where  the 
wharf  is  situated. 

And  that  rule  was  adopted  in  Ex  parte 
Lewis,  2  Gall.  483,  Fed.  Cas.  No.  8,310,  and 
The  Dora  Mathews,  31  Fed.  619. 

In  the  John  M.  Welch,  18  Blatchf.  54,  the 
court  stated  Ex  parte  Easton,  did  not  de- 
cide that  there  was  a  lien  on  a  domestic  ves- 
sel for  wharfage. 

And  some  courts  have  held  that  there  is  no 
lien  on  a  domestic  vessel  for  wharfage.  Earle 
v.  Alida,  13  Phila.  Leg.  Int.  369,  Fed.  Cas. 
No.  4,245;  Bussel  v.  The  Asa  R.  8wlft,  New- 
berry,  Adm.  553,  Fed.  Cas.  No.  12,144;  New 
York  Mall  S.  S.  Co.  v.  The  Baltic,  Fed.  Cas. 
No.  10,213. 

But  in  The  Kate  Tremaine,  5  Ben.  60,  Fed. 
Cas.  No.  7,622,  it  was  held  that  there  is  a 
maritime  lien  upon  a  domestic  vessel  for 
wharfage.  And  it  is  Immaterial  that  the  ship 
has  no  motive  power  of  her  own.  The  court 
says,  if  a  lien  be  given  to  anyone  dealing  with 
a  vessel  it  should  be  to  the  wharfinger,  for,  un- 
der ordinary  circumstances,  he  has  no  option, 
but  must  render  the  service  because  the  law 
gives  a  license  to  the  vessel  to  use  the  wharf. 
In  such  a  case  common  justice  requires  it. 

And  the  cases  seem  to  recognize  now  that 
there  is  a  lien  for  wharfage  and  dockage  gen- 
erally. United  Hydraulic  Cotton-Press  Co.  v. 
The  Alexander  McNeil,  Fed.  Cas.  No.  14,404; 
The  Ann  Ryan,  7  Ben.  20,  Fed.  Cas.  No.  428: 
Johnson  v.  The  M'Donough,  /  Gilpin,  101,  F4d. 
Cas.  No.  7,396 ;  Gardner  v.  New  Jersey,  1  Pet. 
Adm.  223,  Fed.  Cas.  No.  5,233;  The  Alllanca. 
56  Fed.  609;  The  Scow  No.  15,  35  C.  C.  A. 
149,  92  Fed.  1008. 

In  Philadelphia  v.  Naglee,  1  Ashm.  (Pa.) 
37,  the  court,  in  determining  the  personal  lia- 
bility of  the  owner  of  a  chartered  vessel  for 
wharfage,  said  that  the  wharfinger  may  look 
to  the  charterer,  or  to  the  vessel  herself. 

In  The  Alllanca,  56  Fed.  600,  Brown,  J., 
states  that  his  own  opinion  is  that  there  should 
be  a  lien  for  wharfage  of  a  vessel  in  her  home 
port.  He  states  that  the  exceptional  rule  of 
this  country  as  regards  repairs  and  supplies 
furnished  to  domestic  vessels  ought  not  to  bo 
extended  by  analogy  to  .such  a  maritime 
necessity  as  wharfage.  Wharfage  is  often  a 
matter  of  immediate  and  pressing  necessity, 
either  for  safety,  or  for  completion  of  the 
ship's  voyage,  and  for  the  full  performance  of 
her  maritime  duty.  It  is  not  usually  a  matter 
of  bargaining,  or  of  direct  order.  The  needs 
and  the  safety  of  vessels  often  admit  of  no  de- 
lay for  inquiry  or  for  deliberation  by  the 
creditor.  As  a  general  rule  it  would  be  great- 
ly prejudicial  to  the  interests  of  commerce  and 
of  shipping  if  the  wharfinger  were  not  to  be 
allowed  to  furnish  wharfage  instantly  to  a 
domestic  ship  when  needed,  as  readily  as  to  a 
foreign  ship,  and  upon  the  credit  of  the  ves 
sel ;  or  if  he  were  to  be  held  bound,  before  ad- 
mitting a  vessel  to  wharf  privileges,  to  as- 
certain, at  his  peril,  the  residence,  credit,  and 
responsibility  of  her  owner,  as  In  the  case  of 
supplies.  The  interests  of  commerce  are  clear- 
ly promoted  by  following  the  general  maritime 
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law  of  most  maritime  countries  In  treating 
wharfage  facilities  like  towage  as  supplied  di- 
rectly to  the  ship,  and  upon  the  credit  of  the 
ship,  for  which  the  law  allows  a  maritime  Hen. 

But  there  Is  no  Hen  for  wharfage  if  It  is 
furnished  on  the  personal  credit  of  the  owner. 
Empire  Warehouse  Co.  v.  The  Advance,  60 
Fed.  766.  The  court  says  that,  in  the  case 
before  it,  the  wharfage  was  not  furnished  in 
the  ordinary  course  of  navigation,  nor  upon 
the  request,  nor  upon  any  contract,  of  the 
master  or  any  other  officer  of  the  ship. 

And  that  case  was  affirmed  in  18  C.  C.  A. 
404,  38  U.  S.  App.  197,  71  Fed.  987. 

So,  where  a  contract  for  wharfage  is  made 
with  a  resident  charterer  without  inquiry  as 
to  his  authority,  the  presumption  is  that  it 
was  furnished  on  his  personal  credit,  and  that 
no  Hen  exists  against  the  boat,  where  the 
terms  of  the  charter  party  require  him  to  pay 
all  expenses  of  the  vessel.  The  C.  W.  Moore. 
107  Fed.  957. 

To  create  a  lien  for  wharfage,  the  contract 
must  be  made  with  one  having  authority  to 
pledge  the  credit  of  the  vessel  for  its  perform- 
ance; and  a  sheriff  in  whose  custody  the  ves- 
sel is  under  process  from  the  court  has  no 
such  authority.  The  Mary  K.  Campbell,  24 
Blatchf.  475,  31  Fed.  840. 

There  is  a  Hen  for  wharfage  of  a  floating 
boat  house.  Woodruff  v.  One  Covered  Scow. 
30  Fed.  269.  The  court,  after  showing  that 
the  contract  was  one  of  a  maritime  nature  with- 
in the  jurisdiction  of  admiralty,  says:  By  the 
maritime  law,  a  lien  for  wharfage  always  at- 
taches to  the  ship  or  vessel,  and  the  reasons 
for  a  lien  In  case  of  a  structure  like  the  one  in 
controversy  are  as  forcible  as  in  the  case  of 
a  ship. 

But  a  platform  moored  alongside  a  wharf  to 
assist  in  the  loading  of  vessels  is  not  a  vessel, 
so  as  to  be  subject  to  a  Hen  for  wharfage. 
Ruddiman  v.  A  Scow  Platform,  38  Fed.  158. 
The  court  says  it  was  not  designed  or  used  for 
the  purpose  of  navigation,  nor  engaged  in  the 
uses  of  commerce,  or  in  the  transportation  of 
persons  or  cargo. 

There  is  no  Hen  for  wharfage  on  a  boat  owned 
by  the  public  and  devoted  to  a  specific  public 
use,  such  as  the  conveyance  of  harbor  police. 
The  Seneca,  8  Ben.  509,  Fed.  Cas.  No.  12,668. 
The  court  says  the  reason  for  the  rule  that 
such  property  is  exempt  from  seizure  on  execu- 
tion appears  to  have  equal  force  in  case  of  an 
attempt  to  enforce  a  claim  for  wharfage. 

There  Is  no  Hen  for  wharfage,  during  the 
winter  season,  upon  the  lakes.  The  Murphy 
Tugs,   28   Fed.   429. 

*There  Is  no  Hen  for  wharfage  of  a  vessel 
which  has  been  withdrawn  from  navigation, 
and  Is  used  merely  for  storage.  The  America. 
86  Fed.  785,  Affirmed  in  34  C.  C.  A.  682,  93 
Fed.  98Q. 

That  decision  was  affirmed  upon  appeal  on 
the  ground  that  the  boats  against  which  the 
proceedings  were  taken  did  not  occupy  berths 
at  the  wharf,  so  as  to  be  liable  for  wharfage; 
the  facts  showing  that  they  were  placed  out- 
side the  boat  8  occupying  the  berths.  The 
America,  34  C.  C.  A.  682,  93  Fed.  986,  Af- 
firming 86  Fed.  785. 

There  Is  no  Hen  for  the  use  of  a  dry  dock 
at  the  home  port  of  the  vessel.  The  Mississippi, 
6   Fed.   543. 

c.  Insurance. 

When  it  had  been  established  that  a  contract 
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for  marine  Insurance  was  within  the  Jurisdic- 
tion of  admiralty.  It  was  held  that  the  under- 
writer has  a  lien  on  the  cargo  for  his  insurance 
premiums.  The  Dolphin,  1  Fllpp.  580,  Fed. 
Cas.  No.  3,073,  Affirmed  in  1  Flipp.  592,  Fed. 
Cas.  No.  3,974.  The  court  says :  If  the  Su- 
preme Court  of  the  United  States  has  adopted 
the  Continental  law  in  respect  to  jurisdiction 
over  contracts  of  insurance,  must  It  not  be  pre- 
sumed logically  to  have  adopted  it  as  nn  en- 
tirety, and  not  by  piecemeal?  The  contract  of 
Insurance  being  maritime  in  its  character,  the 
underwriter  is  entitled  to  a  lien  on  the  ship 
for  the  payment  of  his   premium. 

And  that  doctrine  was  followed  in  The  Ill- 
inois, 2  Flipp.  383,  Fed.  Cas.  No.  7,005. 

So,  In  Provost  v.  The  Selkirk,  11  Chicago 
Legal  News,  821,  Fed.  Cas.  No.  11,455,  in- 
surance premiums  were  recognized  as  a  lien. 
P. ut  it  Is  said  that  this  ruling  Is  placed  upon 
authority  only.  That  insurance  upon  a  ship 
is  not  insurance  of  a  ship,  but  is  an  Insurance 
of  the  owner  against  loss  to  him  growing  out 
of  the  possible  perils  of  navigation.  In  case 
of  loss,  the  amount  of  the  unpaid  premium  is 
customarily  deducted  from  the  amount  of  as- 
certained loss,  and  the  balance  paid  by  the 
insurer  to  the  insured.  In  the  absence  of  loss, 
the  enforcement  of  the  payment  of  the  premium 
note  against  the  ship  works  no  wrong  to  any- 
one if  there  be  no  conflicting  interest.  But,  in 
case  of  insolvency  of  the  shipowner,  and  in- 
sufficiency of  the  fund  In  the  registry,  It  Is 
difficult  to  understand  that  such  a  claim  upon 
the  fund  has  any  foundation  of  principle  to 
stand  upon. 

But  this  doctrine  did  not  prevail.  The  Daisy 
Day,  40  Fed.  603 :  Mutual  F.  Ins.  Co.  v.  The 
8.  G.  Andrews,  10  Chicago  Legal  News,  149, 
Fed.  Cas.  No.  9,978;  The  John  T.  Moore,  3 
Woods,  61,  Fed.  Cas.  No.  7,430. 

In  the  latter  case  the  judge  says :  I  know 
of  no  law  which  gives  a  lien  upon  the  vessel 
for  the  premium  for  insurance  taken  on  her  by 
her  owners  for  their  own  benefit.  It  is  a 
contract  with  the  owner  for  his  own  benefit. 
It  does  not  aid  the  vessel.  In  case  of  loss 
the  maritime  liens  upon  the  vessel  are  dis- 
placed, and  do  not  follow  the  insurance  money. 

In  The  Wanbaushene,  23  Blatchf.  293,  24 
Fed.  559,  Affirming  22  Fed.  109,  the  court  says, 
although  the  proposition  Is  generally  true  that 
maritime  contracts  Import  a  hypothecation  of 
the  ship  for  their  performance,  the  important 
qualification  must  not  be  overlooked  that  the 
Hen  does  not  extend  to  contracts  which  do  not 
aid  the  vessel,  but  are  merely  for  the  per- 
sonal benefit  of  the  owner.  The  contract  i  of 
insurance  does  not  aid  the  vessel.  It  inures 
solely  to  the  Interest  of  the  owner.  And  the 
court  decides  against  the  lien  for  that  reason, 
and  because  a  lien  should  not  be  extended  to  a 
contract  to  which  It  has  not  been  generally 
supposed  to  adhere. 

And  In  Re  Insurance  Co.  22  Fed.  109,  the 
court  says  the  argument  against  the  lien  seems 
to  me  to  have  the  most  weight.  That  the  con- 
tract Is  maritime  in  its  nature  is  no  longer 
open  to  question.  It  is,  however,  a  contract 
for  the  personal  indemnity  ,of  the  Insured.  The 
credit  is  given  to  him,  not  to  the  ship.  A  con- 
tract of  insurance  In  no  way  aids  the  ship. 
Unless  the  ship  is  benefited,  she  ought  not  to 
pay. 

And  that  case  was  affirmed  in  23  Blatchf. 
293,  24  Fed.  559,  where  the  court  said  that, 
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although  the  proposition  is  generally  true  that 
maritime  contracts  Import  a  hypothecation  of 
the  'ship  for  their  performance,  the  important 
qualification  must  not  be  overlooked  that  the 
lien  does  not  extend  to  contracts  that  do  not 
aid  the  vessel,  but  are  merely  -for  the  personal 
benefit  of  the  owner. 

There  Is  no  Hen  for  Insurance  premiums  be- 
cause insurance  is  for  the  personal  benefit  of 
the  owner,  is  not  essential  to  render  the  ves- 
sel seaworthy,  or  to  aid  its  navigation,  and 
there  can  be  no  reason  for  giving  credit  to 
the  vessel  for  such  expense.  Sun  Ins.  Co.  v. 
The  Hope,  49  Fed.  279. 

In  The  Jennie  B.  Gllkey,  19  Fed.  127,  it  is 
intimated  that  there  is  no  Hen  for  an  insurance 
premium. 

There  is  no  Hen  for  the  premium  of  a  policy 
taken  by  the  master  in  his  own  name.  Mercan- 
tile Ins.  Co.  v.  The  Orphan  Boy,  3  Ohio  L.  J. 
593,  Fed.  Cas.  No.  9,431.  This  ruling  was  put 
upon  the  ground  that  the  master  had  no  au- 
thority to  take  out  the  insurance,  and  that, 
the  owners  of  the  vessel  having  no  interest  in 
the  policy,  there  was  no  Hen  on  the  vessel  for 
the  premium. 

If  the  insurance  policy  acknowledges  that 
the  premium  has  been  paid,  there  can  be  no 
lien  on  the  vessel  for  Its  amount.  Tiner  v. 
The  Bride,  5  La.  Ann.  756. 

Under  the  English  law,  there  is  a  Hen  for 
insurance  premiums.  The  Maud  Carter,  29 
Fed.  156. 

d.  Other  contracts. 

In  Frame  v.  The  Ella,  48  Fed.  569,  a  con 
tract  to  place  in  the  water  a  vessel  which  had 
been  driven  ashore  by  a  storm,  which  involved 
incidentally  another  contract  with  the  owner  of 
a  dredge,  which  expressly  pledged  the  vessel 
for  the  *  payment  of  its  services,  was  held  to 
Impose  the  value  of  the  services  rendered  as  a 
Hen  upon  the  vessel. 

But  persons  employed  in  the  home  port  of 
a  vessel  to  remove  Ice,  snow,  and  sand  from 
about  it  when  lying  on  the  beach,  so  that  she 
could  be  launched,  have  no  maritime  lien  on 
her.  The  Arthur  B.  1  Alaska,  353.  The  court 
says  the  Hbellants  were  only  ordinary  laborers 
employed  by  the  charterer,  presumably  upon  , 
his  own  credit,  for  the  performance  of  labor 
upon  land.  They  were  not  employed  to  per- 
form any  dangerous  service,  nor  did  their  labor 
In  any  wise  tend  specially  to  preserve  the  ves- 
sel. Their  services  were  not  in  any  way  con- 
nected with  the  navigation  of  the  ship,  nor  in 
the  performance  of  the  voyage,  nor  in  the 
preparation  of  the  vessel  for  a  voyage. 

It  has  been  held  that  there  is  no  Hen  for 
lockage  in  the  home  port.  MonongaTiela  Nav. 
Co.  v.  The  Bob  Connell,  1  Fed.  218. 

There  is  no  lien  for  advertising  a  vessel  to 
get  business.  Turner  v.  The  Havana,  54  Fed. 
201 ;  United  States  v.  The  Haytlan  Republic, 
65  Fed.  120. 

Or  for  charter.  The  A.  It.  Dunlap,  1  Low. 
Dec.  350,   Fed.   Cas.  No.  513. 

Neither  the  cost  of  advertising  a  vessel  for 
sea  portage,  lighterage,  nor  commissions  for 
procuring  freight,  are  Hens.  The  Joseph  Cu- 
nard,  Olcott,  120,  Fed.  Cas.  No.  7,535. 

The  expense  of  compressing  cargo  on  shore 
for  more  convenient  carriage  and  stowage  con- 
stitutes no  Hen  on  the  ship.  The  Joseph  Cn- 
nard,  Olcott,  120,  Fed.  Cas.  No.  7,535;  United 


1904. 


ClIAMISBKLAIN    TRAN8P.    Co.    V.    ASHLAND    NAT.    BANK. 


391 


Hydraulic  Cotton-Press  Co.  v.  The  Alexander 
McNeil,  Fed.  Cas.  No.  14,404;  The  Paola  R. 
32  Fed.  174. 

The  surety  upon  a  stipulation  for  release  of 
a  vessel  from  a  libel,  although  entitled,  upon 
paying  the  claim,  to  subrogation  to  the  rights 
of  the  libel  Ian  t,  has  no  lien  upon  the  vessel. 
Carroll  v.  The  Leathers,  Newberry,  Adm.  432, 
Fed.  Cas.  No.  2,455.  The  court  said  as  soon 
as  the  stipulation  was  filed  the  lien  was  dis- 
charged. Even  though  he  is  entitled  to  levy 
an  execution  upon  the  boat  to  collect  his  claim, 
he  is  not  entitled  to  priority  over  existing 
liens. 

One  who  signs,  with  the  owner  of  a  vessel, 
a  stipulation  for  her  release  from  custody,  in- 
to which  she  has  been  taken  under  a  libel  for 
supplies,  acquires  no  Hen  upon  her  for  the 
amount  which  he  is  required  to  pay  in  conse- 
quence thereof.  The  Robertson,  8  Biss.  180, 
Fed.  Cas.  No.  11,023.  The  court  says  a  dis- 
tinction is  observable  between  an  actual  ad- 
vancement of  money  to  clear  off  a  Hen  with  a 
resulting  hypothecation  of  the  ship  to  the  per- 
son making  such  advancement,  and  the  act  of 
joining  with  the  principal  debtor  in  an  obli- 
gation to  pay  at  a  future  time  upon  certain 
contingencies;  and  the  mere  execution  by  11- 
bellant,  of  the  bond  for  the  release  of  the 
vessel,  afforded  no  reason  for  applying  the  rule 
that  he  who,  at  the  request  of  the  owner  or 
master,  on  the  credit  of  the  ship  advances 
moneys  to  pay  the  furnisher  of  supplies,  may 
have  a  lien,  nor  for  application  of  the  principle 
of  subrogation. 

A  surety  on  a  bond  given  to  release  a  vessel 
from  attachment  in  a  suit  to  hold  it  liable 
for  personal  injuries  has  no  Hen  upon  it.  The 
Willamette  Valley,  76  Fed.  838. 

One  merely  loaning  the  credit  of  his  name  as 
accommodation  lndorser  of  a  draft  to  secure 
funds  for  a  vessel  acquires  no  Hen  on  it.  Nip- 
pert  v.  The  J.  B.  Williams,  42  Fed.  533,  Re- 
versing 39  Fed.  823. 

There  is  no  Hen  for  services  In  storing  sails 
after  they  have  been  stripped  from  the  vessel. 
Hubbard  v.  Roach,  2  Fed.  393.  The  court 
says  the  storage  of  sails  and  outfit  does  not 
seem  to  be  so  immediately  and  necessarily  con- 
nected with  the  navigation  of  the  vessel  as  to 
make  it  a  maritime  service  or  claim. 

e.  Vessel  in  custody  of  law. 

The  marshal  having  custody  of  a  vessel  has 
no  authority  to  permit  the  creation  of  any 
liens  beyond  what  are  necessary  for  the  due 
<*are  and  preservation  of  the  property.  The 
Young  America,  30  Fed.  789. 

But  the  fact  that  the  master  was,  without 
the  knowledge  of  the  one  making  repairs,  hold- 
ing the  vessel  as  custodian  for  the  marshal, 
by  whom  she  had  been  attached,  will  not  pre- 
vent the  Hen  from  attaching.  The  Sultana, 
Brown,   Adm.   35,   Fed.    Cas.  No.    13,603. 

A  lien  for  fuel  furnished  to  a  vessel  while 
in  possession  of  the  marshal  should  be  allowed 
only  to  the  extent  that  the  net  earnings  of  the 
boat  add  to  the  funds  in  his  hands  for  distri- 
bution. Hoffman  v.  The  Nebraska,  61  Fed. 
514. 

There  is  no  Hen  for  wharfage  upon  a  vessel 
in  charge  of  the  sheriff  under  process  of  the 
court  The  Mary  K.  Campbell,  24  Blatchf. 
475,  31  Fed.  480.  The  court  says,  although 
wharfage  is  a  maritime  contract  which  creates 
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a  maritime  Hen  in  favor  of  the  wharfinger 
against  the  vessel,  it  is  essential  to  the  hy- 
pothecation that  the  contract  be  made  by  some 
person  who  has  authority  to  pledge  the  vessel 
to  the  performance  of  the  contract.  Very 
clearly,  a  sheriff  who  has  seized  the  vessel  upon 
mesne  process,  and  resorts  to  a  wharf  in  order 
to  tie  her  up  and  prevent  her  completing  her 
voyage,  has  no  such  authority. 

One  who  works  for  a  sheriff  after  seizure 
of  the  vessel  has  no  lien  upon  it  for  his  wages, 
but  must  look  to  the  sheriff  for  compensation. 
Parker  v.  The  Little  Acme,  43  Fed.  925. 

Charterers  have  no  Hen  for  advances  made 
after  seizure  of  the  vessel.  The  Augustine 
Kobbe,  37  Fed.  702. 

A  mate  who  remains  on  a  vessel  after  her 
seizure  by  the  marshal,  and  attends  to  handling 
her,  is  entitled  to  no  Hen.  The  Augustine 
Kobbe.  37  Fed.  696. 

But  where  the  person  causing  the  arrest  of 
a  vessel  permits  her  to  be  released,  and  to 
pursue  her  ordinary  business,  he  waives  the 
rule  that  no  Hens  can  be  placed  upon  her 
while  she  is  in  the  custody,  of  the  law.  The 
Young  America,  30   Fed.   789. 

So,  after  a  vessel  has  been  released  from  th" 
custody  of  the  law,  the  owner  cannot  defeat  a 
lien  for  services  furnished  upon  his  request, 
while  the  vessel  was  in  such  custody.  The 
Witch  Queen,  3  Sawy.  17,  Fed.  Cas.  No. 
17,915. 


X.   Contracts   for   supplies   and   repairs. 
a.  Authority  to  give  lien. 
1.  Of  master. 

Putting  aside  for  the  present  the  question 
of  the  formal  hypothecation  of  the  vessel  by 
the  execution  of  a  bond,  the  question  of  the 
master's  authority  arises  in  two  classes  of 
cases,  first,  where  he  has  made  an  express 
agreement  that  a  Hen  shall  exist  against  the 
vessel,  and,  second,  where  he  has  merely  or- 
dered the  supplies  and  repairs,  and  the  ques- 
tion of  the  existence  of  the  Hen  is  left  to  im- 
plication. The  cases  have  held  that  the  Hen 
will  be  Implied  In  all  cases  where  he  would 
have  had  authority  to  create  an  express  one, 
so  that  this  distinction  is  material  only  so 
far  as  it  has  a  bearing  on  other  branches  of  the 
subject.  Stating  the  rule  generally,  the  mas- 
ter has  authority  to  create  the  Hen  whenever 
the  owner  Is  not  present.  There  is  no  other 
method  of  obtaining  the  supplies,  and  the  sup- 
plies are  necessary  for  the  prosecution  of  the 
voyage. 

The  master  of  a  vessel  of  the  United  States 
in  a  foreign  port  has  power,  in  case  of  neces- 
sity, to  hypothecate  the  vessel  for  repairs  and 
supplies ;  and  he  does  so  without  any  express 
hypothecation,  when,  In  case  of  necessity,  he  ob- 
tains them  on  the  credit  of  the  vessel,  without 
a  bottomry  bond.  It  is  not  material  whether  • 
the  hypothecation  Is  made  directly  to  the 
furnishers  of  the  repairs,  or  to  one  who  lends 
money  on  the  credit  of  the  vessel  In  a  case 
of  necessity  to  pay  the  furnishers.  Thomas  v. 
Osborn,  19  How.  22,  15  L.  ed.  534. 

The  master  has  no  authority  to  Impress  the 
vessel  with  a  Hen  for  coal  furnished  at  the 
port  where  the  company  owning  it  has  Its  es- 
tablished place  of  business,  although  Its  legal 
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domlcll  is  in  another  state.  The  New  Bruns- 
wick, 64  C.  C.  A.  325,  129  Fed.  893. 

The  master  can  make  no  contract  for  re- 
pairs, binding  on  the  vessel,  at  the  port  where 
the  consignees  of  the  cargo  reside,  who  have 
funds  of  the  owner  in  their  hands.  Pritchard 
v.  The  Lady  Horatia,  Bee,  167,  Fed.  Cas.  No. 
11,438. 

In  Hurry  v.  Hurry,  2  Wash.  C.  C.  145,  Fed. 
Cas.  No.  6,922,  it  is  intimated  that  the  mas- 
ter, although  not  having  power  to  execute  a 
maritime  hypothecation  of  the  vessel,  may 
yet  create  a  lien  on  her  which  might  be  en- 
forced in  a  court  of  admiralty. 

In  Pope  v.  Nlckerson,  3  Story,  465,  Fed.  Cas. 
No.  11,274,  a  case  involving  the  personal  lia- 
bility of  the  owners,  Mr.  Justice  Story  says 
the  master  can  make  no  contract  In  a  foreign 
country  which  shall  bind  the  owners  of  the 
ship,  except  what  they  expressly  authorize,  or 
the  general  law  of  their  own  country  has  rec- 
ognized and  established ;  then  it  will  bind  them 
no  further  than  that  law  binds  them,  whether 
It  Is  in  personam  or  in  rem. 

The  master  has.  no  authority  to  charge  the 
vessel  for  supplies  in  a  port  where  the  owner 
has  a  known  representative.  The  Jeanle  Lan- 
dles,  9  Sawy.  102,  17  Fed.  91. 

In  The  Aurora,  1  Wheat.  96,  4  L.  ed.  45, 
a  note  to  the  report  states  that  the  Pandects 
contained  a  provision  authorizing  the  master 
to  take  up  money  on  the  credit  of  the  ship, 
when  necessary. 

The  master  need  not  consult  his  owner  be- 
fore securing  the  ordinary  supplies  which 
would  be  necessary  for  the  completion  of  the 
voyage.  The  Surprise,  64  C.  C.  A.  809,  129 
Fed.  873. 

The  master  has  no  power  to  bind  the  ship 
for  mariners'  wages  for  three  months  after 
their  discharge,  and  after  all  services  to  the 
ship  have  ceased.  Canizares  v.  The  San  ti  sal  ma 
Trinidad,  Bee,  353,  Fed.  Cas.  No.  2,383. 

The  master  has  no  power  to  bind  a  vessel 
out  of  commission,  which  is  being  repaired  in 
the  home  port  under  the  orders  of  the  owner. 
The  Sappho,  89   Fed.  366. 

But  that  case  was  reversed  on  appeal  (36 
C.  C.  A.  395,  94  Fed.  545),  the  court  finding, 
on  the  facts,  that  the  corporation,  through  Its 
president,  had  abrogated  the  original  contract, 
and  authorized  the  extra  work  for  which  the 
Hen  was  sought. 

The  master  cannot  bind  the  ship  for  his 
private  debts  or  supplies  furnished  to  his  fam- 
ily. Fox  v.  Holt,  36  Conn.  558,  Fed.  Cas.  No. 
5,012. 

In  one  case  it  was  held  that,  although  the 
master  is  owner  of  cargo  more  than  sufficient 
to  pay  for  the  repairs,  and  he  1b  solely  inter- 
ested in  the  voyage,  he  has  authority  to  bor- 
row money  on  the  credit  of  the  vessel,  for 
necessary  repairs.  The  William  ft  Emmeline, 
Blatchf.  &  H.  66  Fed.  Cas.  No.  17,087. 

By  the  former  law  of  Oreat  Britain,  the 
master  of  a  British  vessel  has  no  Implied  au- 
,  thority,  even  In  a  foreign  port,  to  pledge  a  vessel 
for  necessities,  or  create  a  Hen  thereon  by  any 
other  form  of  hypothecation  than  a  formal 
bottomry  bond.  The  Woodland,  14  Blatchf. 
499,  Fed.  Cas.  No.  17,977. 

But  it  was  held  that  the  authority  of  the 
master  was  not  limited  to  that  extent  In  this 
country,  so  that,  had  the  vessel  been  an  Amer- 
ican one,  the  Hen  might  have  been  enforced. 

Although,  by  the  law  of  England,  the  mas- 
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ter  has  no  authority  to  create  an  Implied  lien 
for  supplies,  yet,  the  American  courts  will  en* 
force  such  a  Hen  upon  an  English  vessel  for 
supplies  furnished  in  an  American  port  Hat- 
ton  v.  The  Melita,  3  Hughes,  494,  Fed.  Cas. 
No.  6,218. 

The  authority  of  the  master  may  be  ex- 
pressly limited  by  the  owner,  and,  if  the 
lender  has  notice  of  the  limited  authority,  he 
cannot  secure  a  lien  contrary  to  the  owner's 
orders. 

Thus  if,  after  a  vessel  has  put  into  a  port 
for  repairs,  the  master  receives  an  order  from 
the  owner  suggesting  a  means  to  raise  funds 
by  drafts  "and  thereby  avoid  the  great  expense 
of  bottomry,"  the  authority  of  the  master  to 
pledge  the  vessel  is  limited  to  the  giving  of  a 
bottomry  bond,  and  parties  knowing  of  the  let 
ter  cannot  secure  a  hypothecation  lien  as  col- 
lateral to  drafts  on  the  owners.  The  Woodland, 
7  Ben.  110,  Fed.  Cas.  No.  17,976.  This  ruling 
may  have  been  influenced  partly  by  the  fact 
that  the  vessel  was  British,  and  subject  to  the 
rule  in  force  in  that  country,  that  the  master 
had  no  authority  to  hypothecate  the  vessel,  ex- 
cept by  a  formal  bottomry  bond.  The  court 
says  the  authority  of  the  master  of  a  vessel 
as  to  repairing  her  or  supplying  her  with 
necessaries,  whether  abroad  or  at  home.  Is 
limited  to  the  express  or  Implied  authority 
derivable  from  the  laws  of  the  vessel's  country, 
or  the  usage  of  the  trade,  or  the  business  of 
the  ship,  or  the  Instructions  of  the  owner;  he 
cannot  bind  the  vessel  or  her  owner  beyond 
such  limits. 

2.  Of  owner. 

It  would  seem  that  there  could  be  no  ques- 
tion of  the  power  of  the  owner  to  pledge  the 
ship  for  supplies  or  repairs.  But  the  In- 
fluence of  the  common-law  decisions,  denying 
admiralty  jurisdiction  over  contracts  for  sup- 
plies and  repairs,  has  been  such  that  the  ad- 
miralty courts  have  hesitated  to  recognise  such 
a  lien.  As  will  be  seen  subsequently,  it  has 
been  held  that  the  presence  of  the  owner  would 
prevent  the  pledging  of  the  ship,  even  by  a 
bottomry  bond.  The  power  of  the  master  to 
make  the  pledge  was  recognized  from  necessity, 
and  the  absurdity  of  the  position  that  he  could 
pledge  the  ship,  but  the  owner  could  not,  soon 
forced  the  courts  to  recognize  the  power  of  the 
owner.  In  fact,  in  many  cases  the  master  was 
either  owner,  part  owner,  or  owner  pro  hoc 
vice. 

In  The  Phebe,  1  Ware,  263,  Fed.  Cas.  No. 
11,064,  the  court,  in  tracing  the  authority  of 
the  master  to  bind  the  vessel,  stated  that  orig- 
inally he  was  generally  a  part  owner,  and  oc- 
cupied the  character  of  managing  partner  of 
the  vessel.  As  the  active  partner,  he  was  au- 
thorized to  act  for  the  other  owners,  and  bind 
them  In  all  matters  relating  to  the  employment 
of  the  vessel,  to  the  extent  of  their  Interest  In 
It ;  or,  to  speak  more  correctly,  to  bind  the 
property  Itself  which  was  confided  to  his  ad- 
ministration ;  the  ship  and  freight  were  pledged 
for  the  fulfilment  of  these  obligations,  and 
might  be  seized  and  sold  to  satisfy  them. 
Thus,  all  the  contracts  of  the  master  with  the 
mariners  for  their  wages,  with  material  men 
for  repairs  and  supplies  of  rigging,  or  for  pro- 
visions, or  other  necessaries  for  the  vessel,  in- 
volved a  tacit  hypothecation  of  the  ship  and 
freight     Thus  we  find,  when  the  principle  is 
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traced  back  to  its  source,  that  it  Is  by  no  means 
correct  to  say  that  the  liability  of  the  vessel 
is  merely  collateral  or  accessory  to  that  of  the 
owner.  On  the  contrary,  in  the  origin  of  the 
custom  the  primary  liability  was  upon  the 
vessel,  and  that  of  the  owner  was  not  personal, 
but  merely  Incidental  to  his  ownership,  from 
which  he  was  discharged,  either  by  the  loss 
of  the  vessel,  or  by  abandoning  it  to  the  credi- 
tor. Whoever  deals  with  the  master,  in  all 
cases  where  he  is  acting  within  the  scope  of 
his  authority  as  master,  is  entitled  to  look 
to  the  ship  as  his  security. 

And  it  is  the  general  rule  that,  although  the 
master  is  charterer  and  owner  for  the  voyage 
he  may  hypothecate  the  vessel,  either  expressly 
or  by  implication  for  necessary  supplies.  The 
Nestor,  1  Sumn.  73,  Fed.  Cas.  No.  10,126.  The 
court  says  the  owners,  by  trusting  him  or  any 
other  charterer  with  the  management  and  navi- 
gation of  the  ship  during  the  voyage,  trust  him 
with  the  usual  powers  in  case  of  necessary 
repairs  and  supplies. 

The  fact  that  the  master  is  charterer  and 
owner  pro  hoc  vice  of  the  vessel  does  not  de- 
story  his  power  to  borrow  money  on  her  in  case 
of  necessity.  Thomas  v.  Osborn,  19  How.  22, 
15  L.  ed.  534 ;  Fox  v.  Holt,  36  Conn.  558,  Fed. 
Cas.  No.  5,012. 

So,  although  the  master  is  the  owner  of  the 
vessel  for  the  voyage,  he  has  authority  to 
pledge  it  for  the  fulfilment  of  the  charter  party. 
Arthur  v.  The  Cassius,  2  Story,  81,  Fed.  Cas. 
No.    564. 

The  charterers,  who  are  the  owners  of  the 
vessel  pro  hao  vice,  may  bind  it  for  supplies 
in  a  foreign  port.  Boss  v.  The  Neversink,  Fed. 
Cas.  No.  12,079,  Affirmed  in  5  Blatchf.  539, 
Fed.  Cas.  No.  10,133. 

This  necessarily  led  to  the  holding  that  the 
presence  of  the  owner  does  not  defeat  the  lien 
for  supplies.  The  George  T.  Kemp,  2  Low 
Dec  477,  Fed.  Cas.  No.  5,341;  North  v.  The 
Eagle,  Bee,  78,  Fed.   Cas.  No.  10,309. 

The  fact  that  the  supplies  were  ordered  by 
the  owner  seems  to  have  been  regarded  in  The 
Guy  (The  James  Guy  v.  Tall)  9  Wall.  758,  19 
L.  ed.  710,  Affirming  1  Ben.  112,  Fed.  Cas.  No. 
7,195,  5  Blatchf.  496,  Fed.  Cas.  No.  7,196. 
as  not  fatal  to  a  lien,  if  they  were  supplied 
in  a  state  other  than  that  of  the  home  port  of 
the  vessel. 

And  the  effect  of  the  ruling  is  emphasized  by 
the  fact  that  in  the  lower  court  the  presence 
of  the  owner  in  ordering  the  repairs  and  direct- 
ing the  work  was  relied  on  by  the  court  to 
establish  the  fact  of  their  necessity.  1  Ben. 
112,  Fed.  Cas.  No.  7,195,  Affirmed  in  5  Blatchf. 
496,   Fed.  Cas.   No.  7,196. 

So,  The  Kalorama  (Pendergast  v.  The  Kalor- 
ama)  10  Wall.  204,  19  L.  ed.  941,  held  that 
the  owner  can  order  repairs  and  supplies  on  the 
credit  of  the  vessel.  The  court  says,  were  It 
not  so,  mariners  would  refuse  to  ship  for  dis- 
tant ports  if  the  owner  was  to  remain  with 
the  ship  either  as  supercargo  or  passenger, 
unless  it  was  known  that  he  had  credit  every- 
where, as,  in  case  the  ship  should  become  dis- 
abled, the  most  reliable  means  of  relief  would 
be  withdrawn ;  and  it  is  not  difficult  to  imagine 
a  case  where  life  and  property  might  be  lost 
because  the  owner  was  on  board  and  without 
personal  credit. 

And    that    principle    was    followed    in    The 
Custer    (Pendergast    v.    The   General    Custer) 
10   Wall.  215,   19   L.  ed.  944. 
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So,  there  is  a  lien  for  advances  made  to  pay 
for  necessary  repairs  to  a  foreign  ship,  even 
though  they  are  made  on  the  order  of  the 
owner.  Baldwin  v.  The  E.  Morris,  Fed.  Cas. 
No.  799. 

The  fact  that  the  supplies  are  ordered  by  the 
owner  will  not  defeat  the  Hen.  The  Eclipse, 
3  Biss.  99,  Fed.  Cas.  No.  4,268;  The  Union 
Express,  Brown,  Adm.  537,  Fed.  Cas.  No.  14,- 
364. 

The  mere  fact  that  the  owner  takes  the  ves- 
sel to  a  foreign  port  for  the  purpose  of  hav- 
ing repairs  made  will  not  defeat  the  lien,  if  . 
he  had  no  personal  credit  there.     The  Christo- 
pher North,  6  Biss.  414,  Fed.  Cas.  No.  2,707. 

A  part  owner  may  charge  the  vessel  for  sup- 
plies in  a  foreign  port.  The  Larch,  3  Ware,  28, 
Fed.  Cas.  No.  8,086.     • 

The  mere  fact  that  the  owner,  or  his  agent, 
is  present  when  the  repairs  are  made,  will  not 
defeat  the  Hen  if  he  is  a  stranger  without 
credit  and  the  supplies  are  ordered  and  fur- 
nished upon  the  credit  of  the  vessel.  Hardy  v. 
The  Buggies,  2  Hughes,  78,  Fed.  Cas.  No.  6,062. 
The  owner  may  bind  the  vessel  for  repairs  in 
a  foreign  port.  The  Hilarity,  Blatchf.  &  H. 
90,    Fed.   Cas.  No.   6,480. 

The  fact  that  supplies  furnished  in  the  for- 
eign port  are  furnished  under  a  contract  made 
with  the  resident  managing  owner  in  the  home 
port  does  not  destroy  the  Hen.  The  Agnes 
Barton,  26  Fed.  542. 

So,  the  owner  may  pledge  the  vessel  In  a  for- 
eign port  to  purchase  a  cargo.  The  Mary,  1 
Paine,  671,  Fed.  Cas.  No.  9,187. 

And,  finally,  it  seems  to  nave  been  recognized 
that  the  contract  need  not  have  been  made  in 
a  foreign  port. 

Thus,  in  The  Underwriter,  119  Fed.  713,  it 
Is  said  that  it  has  not  been  established  that 
the  assent  of  the  owner,  in  the  absence  of 
statute,  will  give  a  Hen  for  domestic  repairs. 
But  that,  on  the  theory  by  which  the  foreign 
lien  is  upheld  when  he  is  present  and  con- 
sents to  it,  the  one  for  domestic  supplies 
should  also  be  upheld. 

But,  where  the  supplies  are  purchased  in 
the  home  port  of  the  vessel,  by  the  owner, 
who  Is  known  to  be  Irresponsible,  and  shipped 
to  the  vessel  at  a  foreign  port  under  an  ex- 
press agreement  for  a  Hen,  the  lien  exists. 
The  Marion  S.  Harris,  29  C.  C.  A.  428,  56 
U.   S.  App.  98,  85  Fed.  798. 

So,  the  owner  may,  by  express  contract  in 
the  home  port,  create  a  maritime  Hen  upon 
the  vessel  for  a  loan  of  credit,  where  the  ves- 
sel Is  unable  to  procure  necessaries  in  a  for- 
eign port.  But  there  Is  no  presumption  of 
Hen  ;  It  must  be  established  as  a  fact.  Hunt- 
ington v.  The  Advance,  19  C.  C.  A.  194,  38 
U.  S.  App.  344,  72  Fed.  793. 

So,  there  is  a  Hen  for  supplies  furnished  in 
a  foreign  port,  although  ordered  by  the  owner 
at  the  home  port  and  shipped  from  there  to  the 
vessel.  The  Chelmsford,  34  Fed.  399.  But 
the  court  said :  How  and  why  it  should  make 
any  difference  that  the  supplies  furnished  at 
the  home  port  were  forwarded  to  the  vessel 
elsewhere,  by  the  owner's  direction,  I  am  unable 
to  comprehend.  Does  not  the  presumption  that 
the  owner's  credit  Is  relied  upon,  in  the  latter 
case,  arise  as  clearly  and  strongly  as  in  the 
former?  Furthermore,  why  should  not  the 
merchant  be  regarded  as  the  owner's  agent  in 
forwarding   the   supplies   purchased.     But   the 
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court  held  that  tt  had  been  decided  the  other 
way. 

And  In  the  Sarah  Harris,  7  Ben.  28,  Fed. 
Cas.  No.  12,345,  where  a  vessel  had  been  sold 
by  the  master  In  a  foreign  port,  and  fitted 
out  upon  the  orders  of  the  purchaser  upon  the 
credit  of  the  vessel,  the  principal  question  In- 
volved was  as  to  the  validity  of  the  sale:  but, 
that  being  established,  the  court  upheld  the  lien 
notwithstanding  the  owners  and  outfitters  ap- 
pear to  have  been  residents  of  the  same  port 

But.  upon  a  subsequent  hearing  of  the  same 
case.  It  appeared  that  the  ruling  was  placed 
upon  the  ground  that  both  vessel  and  pur- 
chasers were  foreign  to  the  port  where  the 
orders  were  made,  and  that,  therefore,  the 
fact  that  the  purchasers  were  present  to  give 
the  orders  did  not  defeat  the  Hen.  7  Ben. 
177.  Fed.  Cas.  No.  12,346. 

However,  although  the  owner  may  create  the 
lien  where  the  supplies  and  repairs  In  a  for- 
eign port  are  furnished  on  the  order  of  the 
owner,  there  is  no  presumption  In  favor  of  a 
lien,  the  presumption  being  that  they  were 
furnished  on  personal  credit.  Herreshoff  Mfg. 
Co.  v.  The  Now  Then,  50  Fed.  044,  Affirmed 
In  5  C.  C.  A.  206.  3  U.  S.  App.  559,  55  Fed. 
523. 

The  lien  for  supplies  obtained  on  the  order 
of  the  owner,  whether  registered  or  pro  hac 
vice,  Is  of  modern  growth  peculiar  to  the 
United  States,  and  is  not  supported  by  pre- 
sumptions. The  Surprise,  64  C.  C.  A.  309,  129 
Fed.  873. 

So,  where  the  repairs  are  made  in  a  for- 
eign port  upon  order  of  the  owner,  they 
are  presumed  to  have  been  made  on  his  personal 
credit.  The  Havana,  87  Fed.  487,  Affirmed  in 
35  C.  C.  A.  148,  63  U.  S.  App.  650,  92  Fed. 
1007,  where  the  court  said  that,  where  re- 
pairs are  ordered  by  an  owner  in  a  foreign 
port,  a  lien  cannot  be  created  by  any  act  of 
the  party  doing  the  work,  which  he  may  claim 
to  be  indicative  of  an  intention  on  his  part  to 
look  to  the  vessel  for  compensation,  unless  it 
alBO  appears  that  the  other  party  did  so  under- 
stand the  act.  and  did,  at  least  impliedly,  as- 
sent  to    Its   purpose. 

8o,  when  repairs  are  ordered  by  the  man- 
aging owner,  the  presumption  Is  against  a  lien. 
The  Jennie  MIddleton,  94  Fed.  683. 

So.  where,  upon  contract  with  the  owner, 
supplies  are  furnished  within  the  same  state 
where  the  contract  is  made,  the  presumption  is 
that  the  dealings  are  not  upon  the  credit  of  the 
ship,  but  upon  the  personal  credit  of  the 
owner.  Prince  v.  Ogdensburg  Transit  Co.  107 
Fed.  978,  Affirmed  In  51  C.  C.  A.  288,  113 
Fed.  454. 

So,  generally  no  lien  is  presumed  where  the 
supplies  are  ordered  by  the  owner.  Cuddy  v. 
Clement,  51  C.  C.  A.  288.  113  Fed.  454  ;  The 
Roanoke.    101    Fed.   298. 

A  maritime  lien  is  not  implied  upon  a  for- 
eign vessel  for  supplies  and  repairs  ordered 
by  the  owner,  and  not  obtained  and  furnished 
upon  the  credit  of  the  vessel.  The  Regulator,  1 
Haskell.  17,  Fed.  Cas.  No.  11,665. 

So.  repairs  to  a  vessel  in  winter  quarters 
In  a  foreign  port,  done  on  contract  with  the 
owner,  there  being  no  express  claim,  at  the 
time,  of  a  lien  upon  the  vessel,  and  no  imme- 
diate necessity  for  such  repairs,  do  not  con- 
stitute a  maritime  lien.  The  Maitland,  2 
Bias.  201,  Fed.  Cas.  No.  8,979. 

A  contract  with  the  owner  In  a  foreign  port 
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raises  no  implied  lien.  The  presumption  of  re- 
liance on  the  owner's  personal  credit  still  ex- 
ists, and  will  prevail,  until,  at  least,  such 
pressing  circumstances  of  necessity  are  shown 
as  demand  a  conclusion  that  the  vessel  was 
pledged ;  as  when  she  is  in  distress,  distant 
from  home,  and  the  owner  actually  without 
credit.     The  Mary  Morgan,  28  Fed.  196. 

In  addition  to  the*  presumption  which  thus 
prevails  against  the  lien,  there  is  a  line  of 
cases  holding  that  a  lien  can  never  be  implied 
when  the  order  is  given  by  the  owner. 

In  The  St.  Jago  de  Cuba,  9  Wheat,  409,  6  L. 
ed.  122,  it  is  said  that  it  is  not  In  the  power  of 
anyone  but  the  ship  master,  'not  even  the  owner 
himself,  to  give  this  Implied  lien  on  the  vessel. 
For  the  purpose  of  enabling  the  vessel  to  get 
on,  the  maritime  law  attaches  the  power  of 
pledging  or  subjecting  the  vessel  to  material 
men  to  the  ship  master.  The  necessities  of 
commerce  require  that,  when  remote  from  his 
owner,  he  shall  be  able  to  subject  his  owner's 
property  to  that  liability  without  which  it  is 
reasonable  to  suppose  he  will  not  be  able  to 
pursue  his  owner's  interests.  But  when  the 
owner  is  present  the  reason  ceases,  and  the 
contract  is  inferred  to  be  with  the  owner  him- 
self on  his  ordinary  responsibility. 

The  rule  requiring  an  express  contract  to 
fix  a  lien  on  the  vessel  under  a  contract  with 
an  owner  applies  where  the  contract  Is  made  by 
the  master,  who  Is  known  to  be  also  a  part 
owner.  The  Saratoga,  100  Fed.  480,  Denying 
Stephenson  v.  The  Francis,  21  Fed.  715.  The 
court  says  there  is  somewhat  of  an  absurdity  In 
the  supposition  that  one  who  is  dealing  per- 
sonally with  a  known  owner  and  a  partner  in 
a  Arm  which  he  can  bind  by  an  agreement 
for  a  lien  on  the  vessel,  should  regard  him  as 
vested  not  with  the  full  power  of  an  owner, 
but  with  merely  a  special  authority  arising 
from  the  presumed  necessities  of  a  vessel  in  her 
owner's  absence. 

So,  it  is  held  that  there  Is  no  Hen  for  repairs 
made  in  foreign  port  on  order  of  the  owner  in 
the  absence  of  an  agreement  therefor,  although 
the  person  making  them  relied  on  the  credit 
of  the  vessel.  The  Reed  Bros.  Dredge  No.  1, 
135    Fed.   867. 

And  there  is  no  right  to  an  implied  lien 
for  supplies  furnished  in  any  port  where  the 
owner  is  present.  Case  v.  Woolley,  6  Dana,  27, 
32  Am.  Dec.  54. 

And  there  is  no  lien  for  repairs  made  upon 
order  of  the  owner,  unless  there  is  an  ex- 
press contract  therefor.  Bickley  v.  Bridge- 
port S.  B.  Co.  3  Del.  Co.  Rep.  599. 

There  is  no  implied  lien  for  repairs  ordered 
by  the  officers  of  the  corporation  owning  the 
vessel  at  the  place  of  their  residence,  where  the 
boat  is  enrolled,  although  the  corporation  Itself 
is  a  foreign  one.  The  Mary  Morgan,  28  Fed. 
196. 

Where  the  true  owner  is  in  possession,  no  lien 
exists  for  supplies  furnished  at  the  place  of 
his  residence,  although  the  vessel  bears  a  for- 
eign register.  The  Gu  Is  bo  rough,  8  Ben.  407, 
Fed.  Cas.  No.  5,864. 

Where  the  material  man  deals  with  the  res- 
ident owner  in  possession  under  a  contract  of 
purchase  as  owner,  without  any  knowledge  of 
the  rights  of  the  foreign  vendor,  there  will  be 
no  Hen  for  supplies.  The  Algonquin,  88  Fed. 
318. 

But,  notwithstanding  those  cases,  there  are 
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others,  principally  later  In  time,  in  which  an 
Implied  lien  has  been  upheld. 

In  The  Grand  Republic,  138  Fed.  615,  a  lien 
for  repairs  made  by  direction  of  the  owner 
in  a  foreign  port  appears  to  have  been  up- 
held, although  there  was  no  express  agreement 
that  It  should  exist.  The  court  says  the  ma- 
terial man  claims  that  he  did  the  work  on  the 
credit  of  the  vessel,  and  it  does  seem  that  so 
large  a  credit  would  not  have  been  given  to  a 
foreign  corporation  that  announced  that  it  re- 
lied on  future  earnings  to  meet  the  cost  of 
repairs.  But  the  court  further  says :  It  is  not 
to  lie  inferred  that,  having  made  a  contract  for 
the  security  of  the  vessel,  the  material  man 
failed  to  rely  upon  it.  But  the  only  evidence 
of  such  agreement  Is  in  the  reply  of  the  owner 
that  he  understood  that,  and  the  statement  of 
the  material  man  that  "we  do  not  look  to  any 
corporation  for  payment  of  bills.  We  always 
hold  the  boats." 

To  give  a  lien  on  the  ship  for  supplies  or- 
dered by  the  owner  in  a  foreign  port,  it  Is  suf- 
ficient if  the  facts  and  circumstances  justify 
the  inference  of  a  common  understanding  that 
the  ship  should  be  bound.  The  Newport.  107 
Fed.  744.  And  the  court  says  that  the  insol- 
vency of  the  owner  is  of  great  importance  in 
showing  that  supplies  were  furnished  on  the 
credit  of  the  vessel. 

That  portion  of  the  opinion  was  affirmed  In 
52  C.  C.  A.  415,  114  Fed.  713,  but  the  decree 
was  reversed  on  the  ground  that  there  could  be 
no  joint  lien  for  services  rendered  to  a  dredge 
and  scows. 

To  give  a  lien  for  supplies  ordered  by  the 
owner  in  a  foreign  port,  there  must  have  been 
an  agreement  for  a  Hen,  either  express  or  im- 
plied. But,  to  establish  such  Hen,  it  is  suf- 
ficient if  there  is  a  common  understanding  that 
the  credit  Is  to  be  extended  on  the  security  of 
the  vessel.     The  Ella,  84  Fed.  471. 

In  The  Mary  Morgan,  28  Fed.  196,  the  court 
said  the  notion  of  extending  the  implied  lien  for 
supplies  to  debts  contracted  with  the  owner 
is  of  recent  origin.  The  wisdom  of  so  ex- 
tending it  is  certainly  open  to  grave  doubt. 
The  owner,  being  present,  may  authorize  an 
express  lien.  He  is  hampered  with  no  question 
of  authority.  If  willing  to  hypothecate  his 
vessel,  he  can  agree  to  do  so.  If  the  creditor 
does  not  require  this,  why  allow  him  to  set  up 
an  Implied  hypothecation. 

It  has  been  said  that  the  rule  that  the 
owner  of  the  vessel,  who  is  not  also  the  master, 
may  create  an  implied  lien  on  her  for  supplies, 
is  a  modern  one,  confined  to  the  United  States, 
and  not  part  of  the  maritime  law.  Cuddy  v. 
Clement,  51  C.  C.  A.  288,  113  Fed.  454. 

As  between  the  owner  and  the  material  men 
who  have  furnished  supplies  to  a  vessel  at  his 
request,  the  question  whether  or  not  they  were 
necessary  for  the  vessel,  or  whether  they  would 
have  been  procured  otherwise  than  upon  her 
credit,  ought  not  to  arise.  The  Mary  Bell,  1 
8awy.  135,  Fed.   Cas.  No.  9,199. 

Where  the  loan  is  obtained  by  the  owner,  no 
necessity  need  be  shown.  It  is  enough  that 
the  money  is  to  be  applied  to  the  purposes  of 
the  vessel.  The  J.  It.  Hoyle,  4  Biss.  234,  Fed. 
Cas.  No.  7,557. 

When  the  owner,  in  person,  orders  supplies  in 
a  foreign  port  and  upon  the  credit  of  the  ves- 
sel, he  being  without  funds,  he  is  estopped  to 
say,  as  against  one  furnishing  supplies  or 
money  represented  by  him  to  be  necessary  for 
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the  ship,  that  the  supplies  or  money  so  pro- 
cured were  diverted  from  the  purpose  for  which 
they  were  obtained,  and  were  not  applied  to 
the  service  of  the  ship.  The  Worthington,  66 
CCA.  555,  133  Fed.  725. 

But  in  Cuddy  v.  Clement,  51  C  C  A.  288, 
113  Fed.  454,  it  was  held  that,  with  reference 
to  implied  liens  created  by  the  owner,  as  well 
aa  to  express  liens  created  by  him  in  the  form 
of  bottomry  or  respondentia,  there  must  be  a 
maritime  necessity.  This  implies  both  a  need 
of  repairs  or  supplies  and  a  reasonable  im- 
practicability of  obtaining  the  same  on  the 
credit  of  the  owner. 

As  between  one  part  owner  of  a  vessel,  who 
has  acted  as  master,  and  the  owners  of  the 
rest  of  it,  he  has  no  authority,  against  their 
express  orders,  to  place  repairs  upon  the  ves 
sel,  which  shall  be  a  lien  on  their  shares. 
Revens  v.  Lewis,  2  Paine,  202,  Fed.  Cas.  No. 
11,711. 

Where  supplies  are  furnished  under  a  written 
contract,  a  mere  assertion  by  the  material  man. 
in  the  presence  of  the  owner  of  the  vessel,  of 
a  lien,  from  which  the  latter  does  not  ab- 
solutely dissent,  is  not  sufficient  to  establish 
the  lien.  Whitcomb  v.  Metropolitan  Coal  Co. 
122   Fed.   941. 

A  mere  undisclosed  belief  by  the  owner  of 
the  vessel  that  the  material  man  will  have  a 
Hen  is  not  sufficient  to  create  it.  Cuddy  v. 
Clement,  53  C  C  A.  94,  115  Fed.  301. 

3.  Vessel    under    charter. 

If  the  charter  makes  the  charterer  owner 
pro  hac  vice,  he  has  the  same  power  to  place 
liens  on  the  ship  as  though  he  were  the  true 
owner,  regardless  of  any  secret  agreement  he 
may  have  made  with  the  true  owner. 

In  The  Del  Norte,  90  Fed.  506.  the  court 
says  the  owner  who  lets  his  ship  to  be  taken, 
by  the  charterer,  away  from  her  home  port, 
cannot  reasonably  complain  if  the  vessel  is  held 
for  nonpayment  of  her  expenses.  He  knows 
what  may  happen  to  a  ship  In  a  foreign  port, 
and  he  may  protect  himself  against  loss,  exact-' 
Ing  indemnity  before  giving  possession  to  the 
charterer. 

Where  the  material  man  has  no  notice  that 
the  ship  is  under  charter,  but  is  informed  that 
the  order  Is  given  by  the  representatives  of  the 
ship's  agents,  and  the  master  assists  in  selec- 
tion, the  Hen  will  exist.  The  Alfred  Dunois, 
7G  Fed.  586. 

There  is  a  Hen  for  supplies  furnished  In  a 
foreign  port  on  the  order  of  a  charterer  in 
whose  possession  the  vessel  Is  at  the  time.  Har- 
ney v.  The  Sidney  L.  Wright,  5  Hughes,  474, 
Fed.  Cas.  No.  6,082a. 

Where  the  charterers  are  owners  pro  hac 
vice,  they  have  authority  to  charge  the  ves- 
sel for  necessary  supplies  furnished  in  a  for- 
eign port.  The  Bombay,  38  Fed.  512,  Affirmed 
in  38   Fed.   863. 

In  affirming  the  case  on  appeal,  the  court 
says,  that,  even  if  the  charterers  were  not  In 
possession  as  owners,  and  the  real  owners  sold 
the  ship  through  their  agents  for  their  own 
account,  then  the  case  was  merely  one  where, 
the  ship  being  in  a  foreign  port  by  the  owners' 
consent,  the  material  men  furnished  the  ship, 
relying  upon  its  credit,  with  necessary  supplies, 
without  which  the  voyage  could  not  have  been 
prosecuted,  and  which  they,  through  their  mas- 
ter, accepted  and  used  for  the  benefit  of  the 
ship.     98  Fed.  863,  Affirming  38  Fed.  512. 
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There  is  a  lien  for  repairs  furnished  on  the 
order  of  a  charterer  who  is  the  owner  pro  hao 
vice.  Saml.  L.  Moore  &  Sons  Co.  v.  The  Lime 
Rock,  49  Fed.  383. 

Although  a  vessel  is  let  to  one  who  is  to 
victual  and  man  her,  she  is  liable  for  supplies 
and  repairs  furnished  to  her  in  a  foreign  port ; 
and  the  material  men  are  considered  as  con- 
tracting with  the  vessel  herself.  The  H.  B. 
Foster,  3  Ware,  165,  Fed.  Cas.  No.  6,291. 

If  the  charterers  are  constituted  by  the  char- 
ter party  owners  pro  Two  vice,  and  the  vessel 
Is  put  into  their  possession,  the  master  being 
subject  to  their  direction,  the  vessel  will  be 
liable  for  supplies  furnished  in  a  foreign  port 
on  authority  of  themselves  or  their  agents. 
The  India,  14  Fed.  476.  The  court  says: 
When  the  general  owner  of  a  ship  entrusts 
her  entire  possession  and  control  to  another  as 
her  special  owner,  he  thereby  assents  to  the 
creation  of  liens  upon  the  ship  for  necessaries 
supplied  by  order  of  the  special  owner,  and. 
when  such  necessaries  are  supplied  upon  the 
credit  of  the  ship,  the  ship  is  bound,  although 
no  personal  liability  is  incurred  by  the  general 
owner. 

There  is  a  lien  on  the  vessel  in  possession  of 
a  charterer  for  necessaries  supplied  in  a  foreign 
port.     The  India,  21  Blatchf.  268,  16  Fed.  262. 

In  The  Surprise,  64  C.  C.  A.  309,  129  Fed. 
873,  It  is  held  that,  although  a  vessel  is  under 
charter,  matters  of  necessary  supplies  furnished 
at  ports  at  which  she  touches,  and  of  wharfage 
when  ordered  by  the  master,  will  constitute  a 
lien  on  the  vessel.  The  court  says,  referring 
to  the  claim  for  wharfage:  Nothing  could  be 
more  contrary  to  the  spirit  of  the  maritime 
law,  the  great  purpose  of  which  is  to  enable 
vessels  to  plow  the  sea  and  perform  their 
voyages,  than  the  suggestion  that  a  steamship, 
arriving  from  an  Atlantic  voyage,  long  or 
short,  with  passengers  and  freight,  or  either, 
should  lie  in  the  stream  pending  investigation 
by  the  owners  of  a  dock  or  wharf  as  to  the 
terms  of  her  charter  party,  or  pending  com- 
munications with  her  charterers  or  owners  at 
'a  port  more  or  less  distant.  According  to  the 
general  mercantile  practice,,  wharfage,  pilotage, 
wages  to  crew,  the  cost  of  discharging,  and 
other  necessary  minor  Inward  expenses  are  fur- 
nished or  disbursed  without  hesitation,  relying 
in  part,  of  course,  on  their  being  made  good 
from  the  inward  freight  when  collected.  If 
not  so  made  good  from  the  inward  freight,  they 
retain  their  Hens,  being  presumed  to  have  been 
furnished  on  the  credit  of  the  vessel  as  well 
as  on  the  reliance  of  payment  from  freight. 
The  same  presumption  applies  with  regard  to 
prompt  fresh  provisioning  on  arrival. 

Where  the  supplies  are  furnished  on  the  order 
of  the  master,  by  persons  who  have  no  knowl- 
edge of  the  charter,  the  office  of  the  char- 
terer being  the  same  as  that  of  the  owner,  the 
lien  will  exist,  although  the  charter  party 
required  the  charterer  to  pay  the  expenses  of 
the  voyage.  The  North  Pacific,  40  C.  C.  A. 
510,  100  Fed.  490. 

Where  a  vessel  is  placed  in  possession  of  a 
charterer,  who  has  a  contract  to  purchase 
under  such  circumstances  as  to  justify  persons 
in  dealing  with  him  as  owner,  the  true  owner 
cannot  defeat  a  Hen  for  repairs  by  a  notice  not 
to  make  them  on  the  credit  of  the  vessel,  after 
the  vessel  has  been  taken  out  of  the  water 
and  material  removed,  so  that  work  will  have 
to  be  done  In  replacing  it  before  she* will  be 
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able  to  float.  The  Hen  was,  however,  dis- 
allowed on  the  ground  that  credit  had  been 
personal,  and  not  to  the  ship.  The  Roanoke, 
101  Fed.  298.  And  the  case  was  affirmed,  in 
this  respect,  in  46  C.  C.  A.  618,  107  Fed.  743. 

The  mere  fact  that  a  stevedore  makes  his  con- 
tract with  the  agent  of  the  charterer,  who,  by 
his  contract,  is  to  pay  the  expenses  of  the 
ship,  rather  than  with  the  ship,  will  not  de- 
prive him  of  his  Hen,  if  he  had  no  knowledge 
of  the  terms  of  the  charter  party, — especially, 
if  the  charterer  has  not  possession  of  the  vessel 
with  the  right  to  appoint  the  crew,  so  as  to  be 
owner  pro  hoc  vice.  Norwegian  S.  S.  Co.  v. 
Washington,  6  C.  C.  A.  313,  13  U.  8.  App.  459. 
57  Fed.  224. 

But  the  Canadian  court  held  that,  if  a 
ship  Is  under  charter  to  one  who  hires  the 
master  and  crew  and  has  undertaken  to  pay  all 
expenses,  the  master  does  not  represent  the 
owners,  and  has,  therefore,  no  authority  to 
render  the  ship  liable  for  necessaries  ordered 
by  him,  and  the  material  man  cannot  enforce 
a  Hen  therefor.  And  it  is  Immaterial  that  the 
material  man  has  no  notice  of  the  charter 
party;  the  court  saying  that  the  question  of 
notice  or  want  of  notice  may  be  Important 
where  the  owner  retains  some  measure  of 
control  over  the  ship,  but,  where  he  wholly 
devests  himself  of  control,  the  want  of  no- 
tice is  not  material.  The  court  further  says, 
a  person  who  supplies  necessaries  to  a  ship 
has  no  maritime  lien  on  the  ship  for  such  nec- 
essaries, and  the  real  or  absolute  owner  is  not 
liable  therefor,  where,  at  the  time  the  necessa- 
ries were  supplied,  he  had  no  possession  or  con- 
trol of  the  ship.  When  the  ship  may  be  pro- 
ceeded against,  it  is  for  the  owner's  debt,  not 
the  ship's,  although  the  necessaries  may  have 
been  supplied  on  her  account.  The  action,  how- 
ever, cannot  be  maintained  if  the  owner  is 
not  the  debtor.  The  David  Wallace  v.  Bain,  8 
Can.    Exch.    205. 

The  fact  that  the  general  owner  of  the  vessel 
has  credit  at  the  foreign  port  will  not  defeat 
a  Hen  for  supplies  furnished  to  the  charterers, 
who  are  owners  pro  hac  vice,  since  they  would 
have  no  authority  to  rely  on  the  personal  credit 
of  the  owner  for  securing  such  supplies.  Ross 
v.  The  Neversink,  Fed.  Cas.  No.  12,079,  Af- 
firmed in  5  Blatchf.  539,  Fed.  Cas.  No.  10.183. 

That  the  master  is  sailing  the  vessel  on 
shares,  and  is  to  man  and  victual  her,  do 
not  destroy  the  lien  of  one  who  furnishes  sup- 
plies, even  with  such  knowledge.  The  Mon- 
soon, 1  Sprague,  37,  Fed.  Cas.  No.  9,716. 

So,  an  agreement  between  owner  and  master 
that  the  latter  should  find  the  provisions  will 
not  defeat  a  Hen  therefor  upon  the  vessel  if 
It  was  not  brought  to  the  knowledge  of  the 
material  man.  The  New  Champion,  17  Fed. 
816. 

.1*  charteretJ8  residence. 

Under  the  rule  which  denies  a  lien  for  sup- 
plies furnished  at  the  home  port  of  the  ves- 
sel, the  residence  of  the  charterer  is  regarded 
as  the  home  port,  so  that  no  implied  lien  can 
bo  acquired   for  supplies   there  furnished. 

There  is  no  lien  for  supplies  furnished  at 
the  •home  of  a  charterer  who  Is  bound  to  pay 
expenses  of  the  boat,  although  it  is  registered 
In  another  state.  Post  S.  B.  Co.  v.  Loughran, 
12  App.  D.   C.  430. 

Where  the  charterers  had  full  possession  and 
control   of   the   vessel,    there    will    be    no   lien 
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for  supplies  furnished  at  the  place  of  their 
residence.  Hill  v.  The  Golden  Gate,  6  Am.  L. 
Reg.  273,  Fed.  Cas.  No.  6,491,  Affirming  New- 
berry, Adm.  308,  Fed.  Cas.  No.  6,492;  The 
Pirate,  32  Fed.  486. 

Where  supplies  are  furnished  upon  the  order 
of  the  charterers  at  their  home  port,  there  Is 
no  presumption  of  an  intent '  to  charge  the 
vessel.  The  Aeronaut,  36  Fed.  497.  The 
court  says:  Even  conceding  that  the  material 
men  were  ignorant  of  the  terms  of  the  charter, 
the  dealings  were  all  directly  with  the  charter- 
ers, the  owners  pro  hac  vice  in  port,  and  there 
Is  no  evidence,  either  of  any  Intent  on  the  char- 
terers' part  to  pledge  the  ship,  or  of  any  act  on 
their  part  to  lead  the  material  men  to  such  sup- 
position. In  that  case,  however,  the  vessel  was 
in  her  actual  business  home  just  across  the 
river  from  her  home  port,  so  that  she  had  no 
need  of  the  supplies  for  any  Interests  of  her 
own  or  of  her  owner. 

If  the  supplies  are  furnished  to  the  charterer 
at  his  known  place  of  residence  the  presump- 
tion is  that  they  were  not  furnished  on  the 
credit  of  the  vessel.  The  Samuel  Marshall,  49 
Fed.  754. 

And  one  court  held  that  the  charterer  cannot 
create  a  lien  on  the  vessel  for  supplies  furnished 
In  the  port  where  he  resides.  The  Norman,  6 
Fed.  406.  But  the  court  expressly  refused  to 
put  this  ruling  upon  the  ground  that  the  char- 
terer was  owner  pro  hoc  vice,  but  did  put  it 
upon  the  ground  that  he  was  not  the  agent  to 
charge  the  owners.  The  court  says:  If  the 
ship  remained  in  the  possession  and  control 
of  the  general  owners,  no  one  but  her  master 
had  authority  to  represent  him.  The  relation 
of  the  charterers  to  the  ship  was  simply  that 
of  freighters.  It  is  the  duty  of  the  material 
man  to  ascertain  the  relation  to  the  ship  of 
the  one  ordering  supplies. 

And  In  The  Norman,  28  Fed.  388,  the  court 
held  that  there  is  no  Hen  upon  a  foreign  ves- 
sel for  supplies  ordered  by  the  charterers  at 
their  home  port.  The  court  says  the  supplies 
were  not  ordered  by  any  person  having  au- 
thority to  bind  the  vessel.  This  Is  essential 
to  the  efficacy  of  a  maritime  lien  for  supplies 
furnished.  It  Is  only  the  contracts  which  the 
master  enters  into  in  his  character  as  master 
that  specifically  bind  the  ship,  or  affect  it  in 
the  way  of  lien  or  privilege. 

But  In  The  Cumberland,  80  Fed.  449,  it 
was  held  that  where,  by  the  terms  of  a  charter 
party,  the  charterer  has  become  owner  pro  hoc 
vice,  and  taken  his  vessel  to  his  residence  in 
a  state  other  than  that  of  the  home  port,  she 
will  be  liable  for  supplies  there  furnished,  on 
the  order  of  her  master,  to  persons  who  have 
no  notice  of  the  charter  party.  The  court 
says  the  decisions  denying  the  lien  seem  to 
have  been  based  on  the  knowledge  of  the  char- 
ter, and  the  duties  of  the  charterer  under  it, 
and  the  unwillingness  of  the  courts  to  aid  the 
material  man  in  obtaining  from  the  owner  com- 
pensation for  that  which  he. had  furnished  at 
the  request  and  for  the  benefit  of  the  charterer, 
knowing  at  the  time  that  the  charterer  had 
promised  to  pay.  But,  unless  the  owner  has 
taken  some  means  of  giving  notice  of  a  charter, 
the  courts  will  not  aid  him  in  resisting  liens 
that  have  been  given  by  the  master  when  the 
party  furnishing  the  supplies  was  Ignorant 
of  It.  It  does  not  intend  to  assist  owners  In 
having  their  vessels  run  at  the  expense  of 
merchants  dealing  with  her  under  the  mistaken 
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Impression  caused  by  her  papers  and  the  name 
on  her  stern. 

Knowledge  of  material  man. 

Where  a  subcharterer  who  has  notice  that 
his  principal  has  contracted  to  pay  the  expenses 
of  the  voyage  makes  advances  for  the  benefit 
of  the  voyage  without  the  knowledge  of  the 
master,  he  has  no  lien  on  the  vessel  for  reim- 
bursement. The  Solveig,  43  C.  C.  A.  250,  103 
Fed.  322. 

One  contracting  with  a  known  charterer  for 
towing  the  chartered  vessel  has  no  lien  upon  it 
for  his  services.  The  Mary  A.  Try  on,  93  Fed. 
220. 

One  receiving  notice  from  the  owner  that 
scows  were  to  be  used  at  the  expense  of  another 
person  can  gain  no  lien  on  them  for  towage 
services  ordered  by  such  person,  who  was  in 
fact  the  charterer  of  them,  where  the  person 
doing  the  work  makes  no  effort  to  learn  the 
true  condition  of  things,  when  Inquiry  would 
have  disclosed  the  fact  of  the  charterer.  The 
Tillie  A.  84  Fed.  684. 

If  the  material  man  Is  notified  that  the 
charterer  is  to  pay  the  bills  of  the  ship,  he  can- 
not acquire  a  lien  on  it  for  supplies  furnished. 
The  Stroma,  41  Fed.  599.  The  court  says:  A 
known  charterer  of  a  freighting  vessel  may 
make  contracts  of  carriage  which  bind  the 
ship,  because  such  contracts  are  the  very  object 
of  the  charter,  and  the  owner,  in  letting  her 
for  that  purpose,  by  necessary  Implication 
assents  to  the  Hen  which  the  law  attaches  to 
contracts  of  carriage.  So,  persons  dealing  with 
the  master  might  rely  on  his  prima  facte  author- 
ity to  bind  the  ship.  But  the  maritime  law 
vests  no  such  prima  facie  authority  In  anyone 
but  the  master.  In  dealing  with  an  owner  or 
charterer  in  person,  Instead  of  the  master,  it  is 
necessary,  in  order  to  hold  the  ship,  to  find  that 
the  owner  or  charterer  Intended  to  pledge  the 
credit  of  the  ship. 

And  that  decision  was  affirmed  in  3  C.  C.  A. 
530,  11  U.  S.  App.  673,  53  Fed.  281,  where 
the  court  says  that  the  case  is  that  of  a 
foreign  charterer  of  a  foreign  vessel  in  a  port 
not  of  distress,  but  to  enable  her  to  start 
upon  her  first  voyage  in  his  service;  the  ma- 
terial men  know  that  he  Is  charterer,  and  have 
reason  to  believe  that,  as  between  him  and  the 
general  owners  he  is  to  pay  the  charges.  There 
is  no  express  pledge  of  the  credit  of  the  ves- 
sel. And  the  court  held  that,  when  a  known 
foreign  charterer,  not  being  master,  orders 
supplies,  and  the  material  man  has  reason  to 
know  that  he  is  not  the  agent  of  the  owner, 
but  is  personally  liable  for  the  debt,  a  maritime 
lien  will  not  be  implied  If  one  Is  not  as- 
serted when  the  supplies  are  delivered.  If  both 
parties  indicate  In  their  dealings  with  each 
other  that  personal  credit  is  not  questioned, 
the  mere  charge  upon  the  books  to  the  vessel 
Is  not  adequate  to  create  a  Hen.  Limiting 
The  India,  21  Blatchf.  268,  16  Fed.  262,  and 
The  City  of  New  York,  3  Blatchf.  189,  Fed. 
Cas.   No.   2,758. 

The  latter  case  held  that,  if  the  charterer 
of  a  vessel  becomes  her  owner  for  the  voyage, 
his  agent  may  bind  her  for  supplies,  even 
though  the  person  furnishing  them  knows  of 
the  charter,  and  also  knows  that,  according 
to  Its  terms,  the  charterers  were  bound  to 
furnish  the  supplies.  The  court  says,  upon 
any  other  rule  the  master  or  agent  of  a  vessel 
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In  distress  In  a  foreign  port  would  oftentimes 
find  himself  unable  to  procure  the  necessaries 
essential  for  his  relief.  And,  even  if  the  char- 
terers are  not  tae  owners,  they  must  be  re- 
garded as  the  agent  to  charge  the  vessel  with 
necessaries. 

If  the  owner  has  instructed  one  furnishing 
supplies  to  the  ship,  which  is  in  possession  of 
a  charterer,  that  he  must  look  to  the  charterer 
for  his  pay,  and  the  supplies  are  charged  to 
the  ship's  passengers,  no  lien  will  exist  on  the 
ship.     Swift  v.  The  Albus,  Fed.  Cas.  No.  13,694. 

One  having  knowledge  that  the  charterer  Is 
to  pay  for  supplies  cannot  acquire  a  Hen  on 
the  vessel  by  furnishing  supplies  on  its  credit. 
The  Kate,  164  IT.  S.  458,  41  L.  ed.  512,  17 
Sup.  Ct.  Hep.  135;  The  Valencia  (The  Valencia 
v.  Zlegler)  165  U.  S.  264,  41  L.  ed.  710. 
17  8up.   Ct.  Rep.  323. 

A  material  man  who  has  been  notified  of 
the  charter  of  a  vessel,  aid  forbidden  to  fur- 
nish supplies  on  her  credit,  can  acquire  no  lien 
for  supplies  furnished.  The  William  Cook, 
12   Fed.  910. 

Where  the  supplies  are  furnished  to  char- 
terers by  one  who  could  easily  have  learned 
that  they  had  no  authority  to  bind  the  vessel, 
no  lien  will  exist.  Belnecke  v.  The  Secret,  3 
Fed.  665. 

There  can  be  no  lien  on  the  vessel  for  sup- 
plies furnished  on  order  of  the  charterer.  If 
the  material  man  has  notice  of  facts  suf- 
ficient to  charge  him  with  knowledge  that  the 
charterer  is  to  pay  the  bills.  Tae  Stroma,  41 
Fed.    599. 

One  who  supplies  necessaries  to  a  vessel  in 
possession  of  charterers  can  secure  no  lien  if. 
by  due  diligence,  he  could  have  discovered  that 
by  the  terms  of  the  contract,  he  was  deprived 
of  authority  to  bind  the  vessel  for  such  sup- 
plies.    The  Secret,   15   Fed.  480. 

Where  supplies  are  furnished  to  a  chartered 
ship  of  which  the  charterer  has  undertaken  to 
pay  the  expenses,  by  one  who  knows  the  terms 
of  the  charter  party,  no  lien  attaches,  un- 
less they  were  furnished  in  a  port  of  distress 
and  were  necessary  to  enable  the  ship  to  reach 
her  owners:  that  is,  unless  they  were  neces- 
sary to  the  ship  and  her  owners,  and  not  merely 
to  the  business  of  the  charterers.  This  results 
from  the  fact  that  In  this  country  the  general 
maritime  law  In  reference  to  a  Hen  for  supplies 
has  been  only  partially  adopted,  and  that  such 
a  Hen  is  admitted,  not  as  the  legal  incident 
to  the  mere  furnishing  of  supplies,  but  only 
upon  special  circumstances  which  it  Is  incum- 
bent upon  the  material  man  to  prove  as  con- 
ditions of  his  Hen, — such,  for  instance,  as  the 
absence  of  the  vessel  from  her  home  port;  the 
absence  of  her  owner  from  the  place  where  the 
supplies  are  furnished,  or,  If  present,  his  agree- 
ment to  the  Hen;  the  ship's  necessity  for  sup- 
'  plies:  and  the  necessity  of  a  credit  to  the  ves- 
sel to  obtain  them.  The  International,  30 
Fed.  375. 

Where  supplies  are  furnished,  even  in  a  for- 
eign port,  on  the  order  of  a  known  charterer, 
the  presumption  is  that  they  were  furnished 
on  his  personal  credit.  Gulf  City  Coal  &  Wood 
Co.  v.  The  George  Dumols,  66  Fed.  353. 

But  the  court,  on  appeal,  finding  that  the 
supplies  were  received  by  the  master,  were 
necessary,  and  were  used  by  the  vessel  in 
prosecuting  the  voyage,  which  could  not  have 
been  accomplished  without  them,  and  that  the 
charterer  had  no  credit  at  the  port  where  they 
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were  furnished,  held  that,  under  such  circum- 
stances, a  maritime  Hen  resulted,  unless  it 
appeared  that  the  material  man  did  not  rely 
upon  the  ship;  and  the  burden  of  proof  to 
show  that  he  did  not  is  upon  the  ship  and  her 
claimants.  The  court  further  held  that  the 
material  men,  knowing  of  the  charter,  were 
not  bound  to  know  its  terms.  The  George 
Dumots,  15  C.  C.  A.  675,  30  U.  8.  App.  318. 
68    Fed.    926. 

Where  the  charterer  represents  to  the  ma- 
terial man  that  he  is  the  owner,  the  latter  has  a 
right  to  rely  on  the  representation,  and  may 
secure  a  Hen  by  express  contract.  The  George 
Farwell.  43  C.  C.  A.  373.  103  Fed.  882. 

On  personal  credit. 

There  is  no  Hen  for  a  sale  made  on  the  per- 
sonal credit  of  the  charterer.  Nelll  v.  The 
Francis,  21  Fed.  921;  Consolidated  Coal  Co. 
v.  The  Secret,  Fed.  Cas.  No.  3,128a. 

Where  the  material  man  deals  with  the  char- 
terer personally  at  his  place  of  residence,  no 
lien  will  attach  to  the  vessel.  Franklin  Con- 
sol.  Coal  Co.  v.  The  Curlew,  54  Fed.  899. 

Where  supplies  are  furnished  to  a  vessel  upon 
the  order  and  credit  of  the  charterers,  no  lien 
exists.  The  Metropolis,  8  Ben.  19,  Fed.  Cas. 
No.    9,502. 

Where  custom-house  brokers  make  advances 
on  the  credit  of  known  charterers  of  a  foreign 
ship  to  whom  they  have  given  credit  by  long 
dealing,  there  will  be  no  lien  on  the  vessel 
therefor.     The   Chilian,  58  Fed.  697. 

Effect  of  m<wter,8  consent. 

The  court,  in  The  Robert  Dollar,  115  Fed. 
218,  says  that,  where  the  owner  of  a  chartered 
vessel  appoints  the  master,  who  represents 
him.  his  authority  is  ample  to  abrogate  the 
agreement  by  which  the  charterer  is  to  pay 
the  expenses  of  the  vessel  whenever  It  Is 
necessary  to  do  so  to  enable  the  vessel  to  get 
on  and  complete  her  voyage. 

Whether  or  not  the  master  has  authority  to 
place  a  lien  on  a  chartered  vessel  does  not 
depend  on  the  terms  of  the  charter  party,  be- 
cause the  charterer  Is  bound  to  disburse  the 
vessel,  and  protect  her  from  liens,  and  impliedly 
ngrees  to  do  so, — an  agreement  as  effectual  In 
law  as  an  express  one.  If  n  merchant  knows 
that  the  ship  is  chartered,  though  relying  on 
him  for  information,  he  knows,  as  a  matter  of 
course,  and  must  be  held  to  know,  that  the 
usual  obligations  pro  and  con  exist,  and  could 
know  no  more  if  the  whole  was  expressed  In  a 
formal  Instrument.  The  Surprise,  64  C.  C.  A. 
309,  129  Fed.  873.  The  court  said  the  master 
of  a  ship  represents,  not  only  her  owners,  but 
also  her  passengers,  cargo,  and  crew ;  so  that, 
whatever  stipulations  may  be  made  between 
owners  and  charterers,  the  ordinary  maritime 
necessities,  for  which  the  master  must  pro- 
vide as  the  commQn  agent,  overrule  them.  This 
fact  is  everywhere  recognised  with  regard  to 
sailors'  wages;  and  it  would  also  be  conceded 
with  reference  to  repairs  to  a  ship  laden  with 
cargo  or  passengers,  or  both.  In  marine  dis- 
tress in  a  distant  port  of  refuge,  which,  as 
representing  all  interests,  the  master  is  bound 
to  obtain,  even  to  the  extent  of  a  bottomry  of 
the  vessel.  Inward  pilotage,  wharfage,  dock- 
age, and  stevedoring,  all  fall  Into  the  same  line, 
because  they  concern,  not  merely  the  vessel,  but 
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the  crew,  passengers,  and  cargo;  all  of  which 
the  master  must  protect,  notwithstanding  spe- 
cial stipulations  with  charterers,  whenever  the 
owner  has  permitted  his  ship  to  make  voyages. 
If,  In  these  respects,  there  is  any  violation  of 
any  agreement,  express  or  Implied,  between 
owners  and  charterers,  the  owners  must  pro- 
tect themselves,  as  was  done  In  the  case  at 
bar,  by  taking  an  obligation  with  a  surety,  or 
by  terminating  the  charter  for  a  breach  of  the 
terms  thereof.  Also,  bills  of  lading  for  mer- 
chandise for  cargo,  to  be  transported,  or  cargo 
received  aboard  without  bills  of  lading,  necessa- 
rily raise  a  lien  under  all  circumstances.  The 
same  may  be  said  as  to  fresh  provisions  on 
arrival,  which  are  generally  absolutely  neces- 
sary for  the  health  of  the  crew. 

h.  Supplies  furnished  in  foreign  port. 

1.  General  rule. 

It  has  been  seen  (supra,  II.  f.)  that  the 
common-law  courts  did  not  recognize  a  Hen  in 
favor  of  a  material  man  for  either  supplies  or 
repairs  at  home  or  abroad,  unless  they  might 
be  regarded  as  having  been  furnished  on  the 
high  seas  out  of  tne  jurisdiction  of  tbe  com- 
mon-law courts.  This  rule  was  followed  by  the 
English  admiralty  courts  until  It  was  changed 
by  statute. 

Although  The  Neptune,  3  Hagg.  Adm.  120. 
said  that,  by  the  civil  law,  the  original  law  of 
the  admiralty  court  until  corrected  and  re- 
strained, a  material  man  had  a  lien  not  only 
upon   the   proceeds,   but   upon   the   ship   Itself. 

So,  in  considering  the  validity  of  a  bot- 
tomry bond,  the  court,  in  Tbe  Alexander, 
Dodson,  Adm.  278,  said :  By  the  general  mar- 
itime law,  the  vessel  itself  is  ipso  facto  liable 
for  repairs.  There  was  therefore  no  necessity 
for  having  recourse  to  a  bond  until  the  ship 
was  coming  to  this  country,  where,  from  pe- 
culiar matters  of  policy,  a  special  hypotheca- 
tion is  required. 

Nevertheless,  prior  to  the  statute,  there  was 
no  Hen  for  necessaries  furnished,  even  in 
a  foreign  port,  which  the  English  admiralty 
court  could  enforce.  The  Wataga,  Swabey, 
Adm.   165. 

In  The  Neptune,  3  Knapp,  94,  tbe  court,  In 
considering  the  course  of  the  common-law  cases 
in  granting  prohibitions  against  the  exercise 
of  jurisdiction  by  the  admiralty  courts  in  suits 
by  material  men,  said,  such  cases  do  not  affect 
or  alter  the  law,  or  control  the  exercise,  of 
acknowledged  rights ;  but  they  declared  that 
the  maritime  courts  had  erroneously  applied 
the  doctrine  of  foreign  maritime  law  to  con- 
tracts made  in  this  country,  denying  that  ma- 
terial men  ever  had,  by  the  English  maritime 
law,  In  respect  of  such  contracts  any  lien  upon 
the   ship. 

In  The  Heinrich  BjOrn,  55  L.  J.  Prob.  N.  S. 
80,  55  Jj.  T.  N.  S.  66,  L.  R.  11  App.  Cas.  270, 
Lord  Watson  says  that,  in  his  opinion,  the 
ground  upon  which  the  courts  of  England  have 
declined  to  recognize  a  Hen  for  repairs  and 
supplies  is  not  that  it  is  opposed  to  some 
rule  or  opinion  peculiar  to  English  law,  but 
that  It  is  contrary  to  the  general  principles  of 
the  law  merchant. 

Bat  in  The  Zodiac,  1  Hagg.  Adm.  320,  the 
court  said,  in  most  of  the  countries  governed  by 
the  civil  law  repairs  and  necessaries  form  a 
lien  on  the  ship  herself.  In  our  country  the 
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same  doctrine  had  for  a  long  time  been  held 
by  the  maritime  courts,  but,  after  a  long 
contest,  it  was  finally  overthrown  by  the  courts 
of  common  law. 

But  in  this  country  the  courts  very  early 
adopted  the  other  rule.  In  The  Aurora,  1 
Wheat.  96,  4  L.  ed.  45,  the  court  held  that 
those  who  furnish  supplies  to  a  foreign  ship 
have  a  lien  on  the  ship,  enforceable  in  admi- 
ralty. 

And  in  The  General  Smith,  4  Wheat.  438. 
4  L.  ed.  609,  it.  was  held  that  where  repairs 
have  been  made,  or  necessaries  furnished,  to  a 
foreign  ship,  or  to  a  ship  in  a  port  of  a 
state  to  which  she  does  not  belong,  the  general 
maritime  law  gives  a  lien  on  the  ship  Itself  for 
security. 

This  doctrine  met  with  opposition,  and  in  a 
dissenting  opinion  in  Ramsay  v.  AUegre,  12 
Wheat.  026,  6  L.  ed.  751,  Mr.  Justice  Johnson 
says  that  this  remedy  has  long  since  been  taken 
away ;  stating  that  a  shipwright,  who  has  once 
parted  with  the  possession  of  the  ship,  or  has 
worked  upon  it  without  taking  possession,  and 
a  tradesman  who  has  furnished  necessaries,  are 
not  preferred  creditors ;  nor  have  they  any  par- 
ticular Hen  upon  the  ship  Itself  for  the  recovery 
of  their  demands. 

But  the  opposition  was  not  strong  enough  to 
displace  bo  equitable  a  rule,  and  it  is  firmly 
established  that  there  is  a  lien  for  materials 
and  supplies  furnished  in  foreign  port.  Tbe 
St.  Jago  de  Cuba,  9  Wheat.  409,  6  L.  ed.  122: 
The  Virgin  v.  Vyfhius,  8  Pet.  538,  8  L.  ed. 
1036;  The  J.  E.  Rumbell,  148  U.  S.  1,  37  L. 
ed.  345,  13  Sup.  Ct.  Rep.  498;  The  John  G. 
Stevens,  170  U.  S.  113,  42  L.  ed.  969.  18  Sup. 
Ct.  Rep.  544;  The  Stephen  Allen,  Blatchf.  & 
H.  175,  Fed.  Cas.  No.  13,361 ;  The  Champion, 
Brown,  Adm.  520,  Fed.  Cas.  No.  2,583;  Sar- 
chet  v.  The  General  Isaac  Davis,  Crabbe,  185, 
Fed.  Cas.  No.  12,357;  Tree  v.  The  Indiana, 
Crabbe,  479,  Fed.  Cas.  No.  14,165 ;  The  Jeru- 
salem. 2  Gall.  345,  Fed.  Cas.  No.  7,294;  The 
Regulator,  1  Haskell,  17,  Fed.  Cas.  No.  11,665; 
The  John  Walls,  Jr.  1  Sprague,  178,  Fed.  Cas. 
No.  7,432;  The  Chusan,  2  Story,  455,  Fed. 
Cas.  No.  2,717 ;  The  Nestor,  1  Sumn.  73,  Fed. 
Cas.  No.  10,126;  The  Fortitude,  3  Sumn.  228, 
Fed.  Cas.  No.  4.953 ;  Naylor  v.  Baltzell,  Taney, 
55,  Fed.  Cas.  No.  10,061;  Davis  v.  Child,  2 
Ware,  78,  Fed.  Cas.  No.  3,628;  Zane  v.  The 
President,  4  Wash.  C.  C.  453,  Fed.  Cas.  No. 
18,201;  Leland  v.  The  Medora,  2  Woodb.  & 
M.  92,  Fed.  Cas.  No.  8,237;  Enslow  v.  The 
Sarah  &  Abigail,  Fed.  Cas.  No.  4,495;  The 
Globe,  13  Month.  L.  Rep.  488,  Fed.  Cas.  No. 
5.484,  Reversed  on  other  grounds  in  2  Blatchf. 
427,  Fed.  Cas.  No.  5,483;  Kelly  v.  The  Pitts- 
burgh, Fed.  Cas.  No.  7.674 ;  Thomas  v.  The  Kos- 
ciusko, 11  N.  Y.  Legal  Obs.  38,  Fed.  Cas.  No. 
13,901 ;  The  Charlotte  Vanderbilt,  19  Fed.  219; 
The  Thomas  Fletcher,  2*  Fed.  375 ;  The  Huron, 
20  Fed.  183;  The  Hiram  R.  Dixon,  33  Fed. 
297;  The  Scotia,  35  Fed.  907;  The  Augustine 
Kobbe,  39  Fed.  559 ;  The  Lyndhurst,  48  Fed. 
839;  The  Clara  A.  Mclntyre,  94  Fed.  552; 
Dowell  v.  Goode,  25  Ohio  St  390,  Affirming 
Dowell  v.  The  Melnotte,  1  Cin.  Sup.  Ct.  Rep. 
60. 

In  The  Chusan,  2  Story,  455,  Fed.  Cas.  No. 
2,717,  it  is  said  that,  by  the  general  maritime 
law,  material  men  have  a  three-fold  remedy 
for  supplies  and  materials  furnished  to  a  for- 
eign ship:  (1)  Against  the  vessel;  (2)  against 
the    owner;    (3)    against   the    master.        And 
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neither  remedy  is  displaced,  except  upon  proof 
that  an  exclusive  credit  was  given  to  one  of 
the  parties  or  to  the  vessel. 

And  in  The  Home,  18  Nat  Bankr.  Reg.  557. 
Fed.  Cas.  No.  6,657,  it  is  said,  the  material 
man  has  a  treble  security  for  his  debt, — the 
owner,  the  master,  the  vessel ;  and  the  release 
of  one  or  more  does  not  Impair  the  remedy 
against  the  others.  Therefore,  if  the  supplies 
are  ordered  by  a  charterer,  the  presentation  of 
the  claim  against  him  in  bankruptcy  does  not 
release  the  Hen  on  the  vessel. 

So,  the  making  of  an  express  contract  for 
repairs  to  a  vessel  does  not  waive  the  Hen,  un- 
less it  contains  stipulations  inconsistent  with 
the  Hen  and  from  which  it  may  fairly  be  in- 
ferred that  a  waiver  was  intended.  Peyroux 
v.  Howard,  7  Pet.  824,  8  L.  ed.  700.  The  court 
says  express  contracts  are  generally  made  for 
freight  and  seamen's  wages,  but  this  has  never 
been  supposed  to  operate  as  a  waiver  of  the 
Hen  on  the  vessel  for  the  same.  There  are 
some  of  the  older  authorities  which  would  seem 
to  give  countenance  to  the  doctrine  that  an 
express  contract  operated  as  a  waiver  of  the 
lien ;  but,  whatever  may  have  been  the  old 
rule  on  the  subject,  it  is  settled  at  the  present 
day  that  an  express  contract  for  the  specific 
sum  is  not  of  itself  a  waiver  of  the  Hen. 

The  Hen  of  a  material  man  for  supplies  fur- 
nished on  the  order  of  the  master  attaches  by 
operation  of  law,  without  any  express  contract 
to  that  effect.     Wight  v.  Maxwell,  4  Mich.  45. 

No  unforeseen  or  unexpected  emergency  need 
be  shown  to  warrant  a  Hen  in  favor  of  material 
men.  The  St.  Joseph,  Brown,  Adm.  202,  Fed. 
Cas.  No.  12,229. 

Where  coal  is  ordered  for  a  tug  lying  at  a  dis- 
tant port,  to  secure  a  Hen  those  furnishing  the 
coal  must  Inquire  as  to  the  authority  of  the  per- 
son  purchasing  it  and  the  necessity  of  the  pur- 
chase, and  see  that  the  coal  is  actually  de- 
livered to  the  boat.  The  Hamilton  Morton, 
Brown,  Adm.  40,  Fed.  Cas.  No.  5,092. 

Where  supplies  are  ordered  in  one  state,  to 
be  sent  to  vessels  lying  In  another,  the  place 
of  delivery  for  the  determination  of  the  ques- 
tion of  lien  is  at  the  ship's  side,  and  not  at  the 
place  of  delivery  to  the  truckman  to  begin  the 
transportation ;  and  It  is  Immaterial  that,  by 
the  laws  of  the  state  where  the  vessels  He, 
the  Bale  of  the  supplies  in  question  is  pro- 
hibited by  statute.  The  Vigilancia,  58  Fed. 
698. 

But,  where  a  vessel  is  sent  from  Its  home 
port  to  another  one  to  be  repaired,  no  Hen 
exists,  since  the  necessity  for  credit  does  not 
arise.  Hoffman  v.  The  Nebraska,  61  Fed.  514. 
The  court  said,  in  the  case  before  It  the  port 
where  the  repairs  were  made  was  chosen,  not 
under  the  stress  of  an  emergency,  or  to  enable 
the  vessel  to  get  home,  but  simply  because  it 
suited  the  owner's  purpose  to  have  the  re- 
pairs made  there  rather  than  elsewhere.  No 
reason  can  be  thought  of  why  the  special  mari- 
time Hen  brought  into  existence  for  an  emer- 
gency should  be  applied  to  such  a  case. 

There  is  no  Hen  against  the  vessel  for  sup- 
plies which  the  master,  although  having  con- 
tracted for,  refuses  to  accept  The  Cabarga,  3 
Blatchf.  75,  Fed.  Cas.  No.  2,276.  The  court 
says  this  is  an  attempt  to  push  the  doctrine  of 
lien  upon  the  vessel  In  behalf  of  the  material 
man,  and  of  persons  furnishing  supplies  on  the 
order  of  the  master,  beyond  any  case  or 
principle  of  maritime  law  that  has  come  to  my 
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notice;  namely,  to  make  her  chargeable,  not 
for  necessary  materials  and  supplies  furnished, 
but  for  damages  arising  out  of  breach  of  a 
contract  to  furnish  them,  the  breach  being  the 
master's  refusal  to  accept  them. 

But  a  lien  attaches  for  machinery  which  Is 
ordered  and  partly  constructed,  but  which,  la 
not  delivered  because  of  the  change  of  owners 
of  the  vessel.  Altcheson  v.  The  Endless 
Chain  Dredge,  40  Fed.  253.  The  court  says, 
the  vessel  is  regarded  as  the  contracting  party. 
The  vessel  being  the  contractor,  when  she  or- 
ders machinery,  materials,  and  repairs,  she  puts 
it  out  of  her  power  to  refuse  to  accept  or, 
by  a  subsequent  sale,  to  obstruct  the  delivery 
of  the  things  contracted  for.  It  Is  her  con- 
tract for  the  materials  which  binds  her,  with- 
out any  reference  to  the  delivery  or  non- 
delivery of  the  articles  bargained  for. 

In  order  to  support  the  Hen,  It  must  appear 
that  there  was  a  particular  vessel  in  contempla- 
tion of  the  parties  whose  necessities  were  to  be 
supplied.  The  Young  Sam,  2  Flipp.  440,  Fed. 
Cas.  No.  18,186. 

Where  the  real  owners  of  a  vessel  have 
themselves  contributed  to  give  her  a  foreign 
aspect  or  character,  and  have  held  out  the  for- 
eign captain  to  material  men  as  one  legally 
authorised  to  exercise  the  rights  and  powers 
over  his  vessel  which  <  appertain  to  a  foreign 
vessel,  they  are  thereby  precluded  by  their  own 
act  from  denying  her  foreign  character.  So 
that,  even  if  in  her  home  port,  a  vessel  may  be 
subjected  to  the  liabilities  of  a  vessel  in  a 
strange  port  by  being  falsely  held  up  by  the 
owners  as  foreign.  The  St.  Jago  de  Cuba,  9 
Wheat  409,  6  L.  ed.  122. 

That  a  boat  was  given  a  foreign  character  by 
fraud  does  not  defeat  the  Hen  In  favor  of  one 
who,  in  good  faith,  gave  credit  for  neces- 
sary supplies  and  repairs.  McAllister  v.  The 
Sam  Klrkman,  1  Bond,  369,  Fed.  Cas.  No. 
8,658. 

That  a  vessel  has  been  fraudulently  sold, 
will  not  deprive  one  who  furnishes  supplies 
on  the  order  of  the  new  master,  of  his  Hen  if 
he  was  not  a  party  to,  or  cognisant  of,  the 
fraud.  The  Sarah  Harris,  13  Blatchf.  503, 
Fed.  Cas.  No.  12,347.  The  court,  says,  one 
who  repairs  a  vessel,  or  furnishes  materials, 
may  do  so  on  .the  order  of  one  in  actual  com- 
mand and  possession  of  her.  If  there  are  no 
circumstances  creating  a  suspicion  of  h(s  right. 

So.  supplies  furnished  to  a  ferryboat  making 
hourly  trips  across  a  narrow  channel  will,  if 
furnished  In  a  foreign  port,  create  a  Hen  on 
the  vessel.  The  Plymouth  Rock,  13  Blatchf. 
505,  Fed.  Cas.  No.  11,237,  Affirming  7  Ben. 
448,  Fed.  Cas.  No.  11,235.  The  court  says 
it  Is  difficult  to  justify  an  application  pf  the 
rule  giving  a  lien  to  a  vessel  that  never  goes 
to  sea  and  Is  never  out  of  sight  of  her  port 
of  departure,  and  that  is,  every  hour  of  the 
day,  within  the  reach  of  the  local  process  of 
the  state  in  which  the  supplies  are  furnished. 
And  the  court  suggests  that,  were  the  question 
an  original  one,  It  would  not  uphold  the  Hen, 
but  that  the  question  had  been  determined  by 
other  courts. 

The  fact  that  the  supplies  were  furnished  at 
a  port  at  which  the  vessel  regularly  stopped 
does  not  defeat  the  Hen.  The  Lulu,  Chase,  Dec. 
162,  Fed.  Cas.  No.  8,604,  Reversed  on  other 
grounds  In  10  Wall.  192,  19  L.  ed.  906. 

One  case,  however,  under  the  Influence  of  the 
doctrine  that  the  necessity  must  be  proved,  held 
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that  maritime  liens  are  not  allowed  to  those 
furnishing  a  vessel  with  her  usual  supplies  on 
her  regular  trips  and  at  her  usual  ports  of 
entry  and  discharge.  The  Lady  Franklin,  1 
Bias.   557,   Fed.   Cas.  No.   7,982. 

2.  Necessity  for  lien  must  exist. 

No  Hen  can  be  fastened  upon  a  vessel  by  im- 
plication, unless  a  necessity  for  it  exists.  This 
necessity  consists  of  two  elements :  First,  a 
necessity  for  the  materials  furnished,  and,  sec- 
ond, a  necessity  for  looking  to  the  vessel  itself 
for  reimbursement. 

To  uphold  a  maritime  Hen  for  supplies  or  re- 
pairs, there  must  be  a  necessity  for  them, 
and  there  must  also  be  a  necessity  to  obtain 
credit,  and  credit  must  be  given  to  the  vessel. 
De  Lano  v.  The  Alvira,   63  Fed.   144. 

As  to  the  sufficiency  of  proof  of  necessity  for 
credit  to  the  vessel  upon  the  furnishing  supplies, 
no  fixed  rule  can  be  laid  down  In  advance. 
It  must  necessarily  rest  on  the  sound  judg- 
ment of  the  tribunal  before  which  the  proofs 
are  presented.  Good  faith  and  fair  dealing  are 
in  every  case  exacted  on  the  part  of  the  per- 
son furnishing  the  supplies,  and  the  absent 
owner  should  be  guarded  against  collusion 
by  the  master  with  the  material  man,  or 
the  furnisher  of  supplies,  and  against  an  un- 
necessary secret  encumbrance  upon  his  vessel. 
The  Neversink,  5  Blatchf.  539,  Fed.  Cas.  No. 
10,133,  Affirming  Fed.  Cas.  No.  12,079. 

No  lien  can  be  acquired  for  supplies  in  a 
foreign  port  if,  to  the  knowledge  of  the  mate- 
rial man,  the  owner  has  ample  credit  and  ac- 
tual funds  there  with  which  to  pay  therefor. 
Sutherland  v.  The  Lady  Maunsel,  Fed.  Cas.  No. 
13,642. 

If  the  material  man  knows  that  the  master 
has  funds,  he  can  secure  no  Hen  on  the  ves- 
sel for  supplies.  The  Bertha  M.  Miller,  24  C. 
C.  A.  641,  50  U.  S.  App.   18,  79  Fed.  365. 

So,  the  presumption  that  supplies  furnished 
In  a  foreign  port  were  on  the  credit  of  the 
vessel  is  rebutted  by  proof  that  the  master 
or  agent  had  funds  In  harid  sufficient  to  meet 
the  bills  incurred,  but  that  the  material  men 
either  had  notice  of  the  facts,  or  had  knowl- 
edge of  facts  and  circumstances  sufficient  to 
put  them  on  inquiry,  and  that  reasonable  in- 
quiry or  due  diligence  would  have  Informed 
them  of  the  fact  that  there  were  such  funds 
and  no  need  of  credit.  The  law  requires  of 
the  material  man  treasonable  inquiry  before 
proceeding  to  charge  the  ship,  whenever  he 
knows  that  the  person  ordering  the  supplies 
Is  fn  receipt  of  funds  on  the  ship's  account. 
Berwind  v.  Schults,  25  Fed.  912. 

One  who  furnished  a  mast  to  a  vessel. 
which  was  a  necessity,  at  a  time  when  there 
was  no  necessity  for  giving  credit  to  the  ves- 
sel, because  the  master  had  funds  In  his  hands 
with  which  to  pay  for  it,  without  making  any 
Inquiries  as  to  the  necessity  for  the  credit,  has 
no  Hen  for  its-  price.  The  Eledona,  2  Ben.  31. 
Fed.  Cas.   No.  4,340. 

And  that  case  was  affirmed  in  The  Eledona, 
10  Blatchf.  511,  Fed.  Cas.  No.  4.341,  where 
the  court  said  the  libellant  was  possibly 
misled :  but,  if  so,  It  was  his  own  fault.  Very 
slight  diligence,  indeed,  very  natural  and  ob- 
vious inquiry,  would  have  informed  him  that 
the  master  had  funds.  That  he  had  agreed 
with  other  parties  for  the  mast.  In  short, 
he  did  not  furnish  the  mast  to  the  vessel,  nor 
to  the  master,  but   to  those  who   had   agreed 
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with  the  master  to  furnish  it.  It  does  not 
appear  that  he  intended  to  give  credit  to  any- 
one. 

But  the  owner  of  the  vessel  cannot  defeat  a 
lien  for  necessary  supplies  ordered  by  the  mas- 
ter, by  showing  that  he  had  established  a  fic- 
titious credit  at  the  place  where  they  were 
furnished.     The  John  McDermott,  109  Fed.  90. 

And  the  vessel  will  be  bound  if  the  supplies 
are  ordered  by,  or  with  the  express  consent  of, 
the  owners,  on  the  credit  of  the  vessel,  al- 
though they  have  personal  credit  at  the  place 
where  they  are  furnished.  The  St.  Lawrence, 
3  Ware.  211,  Fed.  Cas.  No.  12,234,  doubting 
the  dictum  to  the  effect  that  the  owner  cannot 
charge  the  vessel  when  he  can  obtain  the  sup- 
plies on  personal  credit,  found  in  Pratt  v.  Reed, 
19  How.  359,  15  L.  ed.  660. 

So,  to  support  a  Hen  for  supplies  and  ad- 
vances made  in  a  foreign  port,  the  owner  must 
have  been  without  credit.  O'Hara  v.  The 
Mary,  Bee,  100,  Fed.  Cas.  No.  10,467. 

But  the  fact  that  the  owner  is  Insolvent  is 
sufficient  of  itself  to  show  lack  of  credit,  so 
as  to  uphold  the  lien.  And  It  is  immaterial 
that  he  may  have  succeeded  In  establishing  a 
temporary,  fictitious  credit  at  the  port  where 
the  repairs  are  made.  The  James  Guy,  1  Ben. 
112,  Fed.  Cas.  No.  7,195,  Affirmed  in  5 
Blatchf.  406,   Fed.  Cas.  No.  7,196. 

And  the  fact  that  the  master  has  personal 
credit  does  not  relieve  the  vessel  from  lia- 
bility.    The  Ellen  Holgate,  30  Fed.  125. 

If  coal  is  delivered  to  a  vessel,  to  be  trans- 
ported as  cargo  to  the  owner  of  the  vessel,  no 
Hen  attaches  to  it  for  the  price,  although  a  por- 
tion of  It  is  subsequently  used  for  the  purposes 
of  the  vessel.     The  Ella,  86  Fed.  666. 

The  question  where  the  burden  lay  for  the 
establishment  of  this  necessity,  or  its  absence, 
occasioned  the  courts  some  difficulty. 

Pratt  v.  Reed,  19  How.  359,  15  L.  ed.  660, 
held  that,  to  create  a  Hen  for  supplies,  a  ne- 
cessity for  credit  on  the  vessel  must  be  shown. 
The  court  says  the  vessel  is  not  subject  to  a 
Hen  for  a  common  debt  of  the  master  or  owner. 
It  Is  only  under  the  special  circumstances 
and  in  an  unforeseen  and  unexpected  emergency 
that  an  implied  maritime  hypothecation  can  be 
created.  The  emergency  must  be  so  great  as  to 
justify  the  giving  of  a  bottomry  bond. 

And  that  case  was  followed  in  Tod  v.  Pratt, 
19  How.  '362,  15  L.  ed.  662,  and  in  The 
Snrah  Starr,  1  Sprague,  453,  Fed.  Cas.  No. 
12,354;  Whltlock  v.  The  Thales,  20  How.  Pr. 
447,  Fed.  Cas.  No.  17,578:  Beach  v.  The 
Native,  Fed.  Cas.  No.  1,152a ;  Brown  v.  The 
Albany,  Fed.  Cas.  No.  1,987,  and  The  Coer- 
nlne,  21  Month.  L.  Rep.  343,  Fed.  Cas.  No. 
2,944. 

So,  those  furnishing  the  supplies  are  bound  to 
proper  and  reasonable  diligence  in  making  In- 
quiry as  to  credit,  and  the  inability  to  obtain 
supplies  upon  such  credit  ought  to  appear  by 
making  proper  efforts  so  to  obtain  them.  The 
Lady  Franklin,  1  Biss.  557,  Fed.  Cas.  No. 
7,982,  Following  Pratt  v.  Reed,  19  How.  359, 
15    L.    ed.    660. 

So,  it  had  been  held,  in  Naylor  v.  Baltzell, 
Taney,  55,  Fed.  Cas.  No.  10,041,  that,  in  a 
case  involving  a  bottomry  bond,  but  in  a 
connection  in  which  the  general  question  of 
the  power  to  charge  a  vessel  was  concerned, 
that  it  is  incumbent  upon  the  creditor  to  prove 
the  actual  existence  of  the  necessity  of  those 
things  which  give  rise  to  the  demand. 
26 
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But  that  rule  was  not  satisfactory,  and  the 
courts  Immediately  began  to  distinguish  the 
case  which  established  it. 

In  The  Neversink,  5  Blatchf.  539,  Fed.  Cas. 
No.  10433,  Affirming  Fed.  Cas.  No.  12,079, 
Mr.  Justice  Nelson  says,  with  respect  to  Thomas 
v.  Osborn,  19  How.  22,  15  L.  ed.  534,  and  Pratt 
v.  Reed,  19  How.  359,  15  L.  ed.  660,  that  no 
intention  existed  on  the  part  of  the  court  to 
extend  the  rule  as  to  proof  of  necessity  be- 
yond Its  ancient  bounds.  That  these  cases 
were  placed,  and  intended  to  be  placed,  upon 
ancient  and  settled  authority. 

And  The  Sea  Lark,  1  Sprague,  571,  Fed. 
Cas,  No.  12,579,  said  that  Pratt  v.  Reed,  19 
How.  359,  15  L.  ed.  660,  does  not  disturb  the 
doctrine  that  a  tacit  lien  arises  when  cir- 
cumstances  necessary   to   create   a   Hen   exist. 

And  in  The  Orapeshot  (The  Grapesbot  v. 
Wallersteln)  9  Wall.  129,  19  L.  ed.  651,  It  was 
held  that,  while  a  lien  for  repairs  and  sup- 
plies can  be  enforced  only  upon  proof  that  they 
were  necessary,  or  believed,  upon  due  Inquiry 
and  credible  representation,  to  be  necessary,  in 
a  foreign  port,  yet,  such  necessity  is  shown  by 
proof  of  such  circumstances  of  exigency  as 
would  induce  a  prudent  owner,  if  present,  to 
order  them.  But  the  ordering  of  the  supplies 
by  the  master  on  the  credit  of  the  ship  is  suffi- 
cient proof  of  necessity  to  support  an  implied 
hypothecation  in  favor  of  one  who  acts  In  good 
faith. 

When  proof  is  made  of  necessity  for  repairs 
and  supplies,  and  of  credit  given  to  the  ship, 
a  presumption  will  arise,  in  the  absence  of 
evidence  to  the  contrary,  of  necessity  for  credit 
The  Lulu  (Hazlehurst  v.  The  Lulu)  10  Wall. 
192,  19  L.  ed.  906,  Following  The  Grapeshot 
(The  Grapeshot  v.  Wallersteln)  9  Wall.  129, 
19  L.  ed.  651,  and  Overruling  Thomas  v.  Os- 
born, 19  How.  22,  15  L.  ed.  534,  and  Pratt  v. 
Reed,  19  How.  359,  15  L.  ed.  660,  Reversing 
The  Lulu,  1  Abb.  (U.  S.)  191,  Fed.  Cas.  No. 
8,604,  where  the  court  followed  the  rule  of 
Thomas  v.  Osborn  and  Pratt  v.  Reed,  and  held 
that,  In  order  to  uphold  a  lien  for  supplies,  he 
must  show  not  only  that  the  supplies  were' 
necessary,  but  that  some  special  exigency  ex- 
isted to  require  the  master  to  obtain  them  upon 
the  credit  of  the  vessel.  The  court  says:  "I 
must  admit  that  I  have  found  no  other  case  In 
which  proof  so  stringent  has  been  held  es 
sentlal  to  a  lien ;"  but  it  held  that  \he  rule  of 
the  cases  cited  was  binding. 

And  that  decision  was  followed  in  The 
Kalorama  (Pendergast  v.  The  Kalorama)  10 
Wall.  204,  19  L.  ed.  941,  and  The  Custer  (Pen- 
dergast v.  The  General  Custer)  10  Wall.  215, 
19  L.  ed.  944. 

So,  where  necessaries  are  supplied  to  a  vessel 
in  a  foreign  port  to  enable  her  to  make  her 
voyage,  the  inference  Is,  in  the  absence  of 
evidence  that  the  master  had  funds,  or  the  own- 
er credit,  that  they  were  furnished  on  the 
credit  of  the  vessel.  The  Patapsco  (The  Pa- 
tapsco  v.  Boyce)  13  Wall.  329,  20  L.  ed.  696, 
(Reversing  Fed.  Cas.  No.  1,744,  where  the 
court  held  that,  in  order  to  maintain  the  lien, 
it  must  be  shown  that  the  supplies,  were 
furnished  on  the  credit  of  the  ship,  and  -that 
there  was  an  apparent  necessity  for  resorting  to 
that  credit)  ;  Merchants'  Mut.  Ins.  Co.  v.  Bar- 
ing, 20  Wall.  159,  22  L.  ed.  250;  The  Emily 
Souder  (The  Emily  B.  Souder  v.  Prltchard)  17 
Wall.  666,  21  L.  ed.  683,  Affirming  3  Ben. 
159,  Fed.  Cas.  No.  4,454,  where  it  was  held 
70  L.  R.  A. 


that,  where  the  advances  were  In  a  foreign 
port,  where  the  owner  was  driven  In  distress, 
to  enable  the  vessel  to  proceed  on  her  voyage, 
the  lien  was  not  destroyed  by  the  fact  that  a 
draft  on  the  owner  for  the  amount  was  given 
to  those  making  the  advances,  where  it  was  not 
giren  in  payment  of  them,  or  received  In  ex- 
tinguishment of  the  debt,  and  was  never  paid. 

It  is  sufficient  if  the  circumstances  show  the 
necessity  for  the  lien;  and  the  one  giving  the 
credit  has  not  the  burden  of  showing  that  the 
facta  establishing  it  were  known  to  him  at  the 
time  he  gave  it.  The  James  Guy,  5  Blatchf. 
496,  Fed.  Cas.  No.  7,196,  Affirming  1  Ben. 
112,  Fed.  Cas.  No.  7,195,  9  Wall.  758,  19  L. 
ed.  710. 

Where  supplies  are  delivered  to  a  foreign 
vessel,  the  material  man,  In  order  to  enforce 
his  Hen.  need  not  prove  that  they  were  abso- 
lutely necessary  or  that  they  were  absolutely 
placed  on  board.  Merrltt  v.  Brewer,  Fed.  Cas. 
No.  9,483. 

The  fact  that  the  supplies  were  furnished 
on  the  master's  order  is  prima  facie  evidence 
that  they  were  necessary.  The  Bellevue,  47 
Fed.  86. 

In  The  Gustavla,  Blatchf.  &  H.  189,  Fed. 
Cas.  No.  5,876,  Betts,  J.,  says  that  he  would 
not  exact  proof  from  material  men  that  the 
supplies  furnished  or  services  rendered  by  them 
at  the  request  of  the  master  are  actually  nec- 
essary. This,  from  the  nature  of  things,  must 
be  left  to  the  judgment  of  the  master.  He  has 
the  authority  of  the  owner  with  respect  to  the 
employment  and  refitment  of  the  vessel;  and, 
unless  the  party  dealing  with  him  acts  with 
knowledge  that  the  master  transcends  his 
powers,  or  colludes  with  him  to  defraud  the 
owner,  "I  am  not  aware  of  any  principle  that 
will  deprive  such  party  of  compensation  for  ap- 
propriate supplies  or  services  furnished  or 
rendered  on  the  request  of  the  master,  although 
they  may  exceed  the  actual  needs  of  the  vessel. 
The  more  simple  rule  Is  to  hold  the  vessel  re- 
sponsible for  all  engagements  of  this  character, 
entered  into  bona  fide  with  the  master. 

The  necessity  for  the  credit  must  be  dis- 
proved to  defeat  the  lien.  The  Native,  14 
Blatchf.  34,  Fed.   Cas.  No.  10.054. 

The  fact  that  the  vessel  is  in  a  foreign  port 
Is  prima  facie  evidence  of  a  necessity  for  credit 
of  the  vessel.  The  Eclipse.  3  Biss.  99,  Fed. 
Cas.  No.  4,268. 

A  case  of  apparent  ne/iessity  for  credit  to 
a  vessel  repaired  or  supplied  is  created  by  the 
fact  that  she  Is  not  In  her  home  port.  But 
this  apparent  necessity  may  be  dispelled  by 
proof  of  other  circumstances  showing  that  the 
necessity  for  the  credit  did  not  exist,  and 
did  not  appear  to  exist,  to  the  material  man 
at  the  time  of  his  employment.  The  Washing- 
ton Irving,  2  Ben.  318,  Fed.  Cas.  No.  17,244. 

To  create  a  lien  for  supplies,  the  one 
furnishing  them  need  not  bring  himself  within 
the  rule  as  to  necessity  for  the  credit  requisite 
In  case  of  a  bottomry  bond.  The  A.  R.  Dun- 
lap.  1  Low.  Dec.  350,  Fed.  Cas.  No.  513. 

If  the  owner  is  not  resident  where  the  re- 
pairs are  made,  the  presumption  is  that  they 
were  furnished  on  the  credit  of  the  vessel. 
The  Comfort,  25  Fed.  158 ;  The  New  Chami.ion, 
17  Fed.  816 ;  McAllister  v.  The  Sam  Klrkman, 
1  Bond,  369,  Fed.  Cas.  No.  8,658 ;  The  Metrop- 
olis, 9  Ben.  83,  Fed.  Cas.  No.  9,503. 

Supplies  are.  In  the  absence  of  evidence  to 
the    contrary,    to    be    deemed    to    have    been 
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furnished  on  the  credit  of  the  ship  and  the 
owners.  The  Nestor,  1  Sumn.  73,  Fed.  Cas. 
No.  10,126. 

There  is  a  presumption  that  repairs  ordered 
by  the  master  were  made  on  the  credit  of  the 
vessel,  which  is  not  repealed  by  proof  that  the 
owner  was  In  good  credit  at  the  time.  The 
Plymouth  Rock,  9  Ben.  79,  Fed.  Cas.  No. 
11,236,  Affirmed  in  13  Blatchf.  505,  Fed.  Cas. 
No.  11,237. 

But,  where  supplies  were  furnished  to  a 
pleasure  craft  in  a  foreign  port  on  the  order  of 
her  reputed  owner,  who  was  also  master,  the 
rule  as  to  presumption  of  credit  of  vessel  can- 
not be  applied ;  but  the  question  of  the  lia- 
bility of  the  boat  will  depend  upon  proof  that 
the  supplies  were  furnished  on  its  credit.  The 
Grade  May,  18  C.  C.  A.  559,  38  U.  8.  App. 
223,  72  Fed.  283. 

When  repairs  and  supplies  were  necessary  to 
enable  a  vessel  in  a  foreign  port  to  proceed  on 
her  voyage,  and  they  were  made  and  furnished 
in  good  faith,  the  presumption  is  that  the  ves- 
sel is  responsible  to  those  who  made  and  fur- 
nished them,  unless  It  appears  that  the  master 
had  funds  on  hand  or  at  his  command  which 
he  ought  to  have  applied  to  the  accomplish- 
ment of  these  objects,  and  that  they  knew  that 
such  was  the  fact,  or  that  such  facts  and  cir- 
cumstances were  known  to  them  as  were  suffi- 
cient to  put  them  upon  inquiry,  and  to  show 
that,  if  they  had  used  due  diligence  in  that  be- 
half, they  might  have  ascertained  that  the  mas- 
ter had  no  authority  to  contract  for  the  re 
pairs  and  supplies  on  the  credit  of  the  vessel. 
The  authority  of  the  master  in  contracting 
for  repairs  and  supplies  Is  not  confined  to 
such  as  are  absolutely  and  Indispensably  nec- 
essary, but  includes  also  all  such  as  are  rea- 
sonably fit  and  proper  for  the  voyage.  The 
necessity  for  supplies  and  repairs  exists  where 
such  circumstances  of  exigency  are  shown  as 
would  induce  a  prudent  owner,  If  present,  to 
order  them,  or  provide  the  cost  of  them,  on  the 
security  of  the  ship.  The  Lulu  (Hazlehurst 
v.  The  Lulu)   10  Wall.  192,  19  L.  ed.  906. 

Therefore  to  defeat  a  lien  for  supplies,  the 
owner  must  show  that  the  credit  was  given 
to  the  owner,  and  not  to  the  vessel.  The 
Prospect,  3  Blatchf.  526,  Fed.  Cas.  No.  11,443. 

3.  What  are  necessarlc*. 

The  term  "necessaries"  Is  not  limited  to  those 
things  which  are  indispensable  to  the  safety 
of  the  vessel  and  crew.  But,  whatever  a 
prudent  owner,  if  present,  would  be  supposed 
to  have  authorised,  the  master  may  order,  and 
the  vessel  will  be  held  responsible  for  them. 
The  Gostavia,  Blatchf.  &  H.  189,  Fed.  Cas.  No. 
5,876. 

Necessary  repairs  which  will  create  a  lien 
upon  the  ship  are  such  as  are  reasonably  fit 
and  proper  for  the  ship  under  the  circum- 
stances, and  not  merely  such  as  are  absolutely 
indispensable  for  the  safety  of  the  ship,  or  the 
accomplishment  of  the  voyage.  The  Fortitude, 
3  8umn,  228,  Fed.  Cas.  No.  4,953.  The  court 
adopts  the  term  "moral  necessity"  to  describe 
the  conditions  requisite  to  bind  the  ship,  it 
says  that  species  seems. to  Indicate  precisely 
that  which  such  a  case  requires.  Moral  ne- 
cessity arises  where  there  is  a  duty  incumbent 
upon  a  rational  being  to  perform  which  be 
ought  at  the  time  to  perform.  It  presupposes 
a  power  of  volition  and  action  under  clrcum- 
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stances  in  which  he  ought  to  act,  but  which  he 
is  not  absolutely  compelled  to  act  by  overwhelm- 
ing superior  force.  Indeed,  I  hardly  know  how 
a  case  of  physical  necessity  can  correctly  be 
said  to  exist  in  cases  where  an  agent  Is  called 
upon  to  exercise  judgment  and  discretion,  to 
act  or  not  to  act.  On  ordinary  cases,  where  a 
master  orders  repairs  or  supplies  for  the  ship 
It  would  be  an  entire  departure  from  the  true 
use  of  language  to  call  it  a  case  of  physical 
necessity.  So  far  as  the  master  is  concerned, 
it  is  his  duty  to  procure  suitable  repairs  and 
supplies  In  order  to  enable  him  to  save  the 
ship  and  prosecute  the  voyage ;  and  this  sense  of 
duty,  when  it  becomes  imperative  by  Its  urgency 
upon  his  conscience  and  judgment,  constitutes 
what  is  most  appropriately  called  a  moral  ne- 
cessity. " 

There  Is  a  lien  for  rope  ordered  by  the  ship's 
agents,  and  which  is  necessary  for  use  in  load- 
ing and  unloading  the  vessel.  With  respect 
to  the  question  of  the  authority  of  the  agents, 
the  court  said:  I  have  never  known  a  lien  to 
be  refused  because  of  any  want  of  authority 
on  their  part,  where  the  supplies  actually  came 
to  the  use  of  the  ship.  The  Ludgate  Hill,  21 
Fed.  431. 

In  Grisel  v.  The  Olivia,  6  La.  Ann.  461,  a 
Hen  was  upheld  upon  the  vessel  for  meat  fur- 
nished for  the  use  of  the  steward,  against  the 
defense  that  the  steward  had  contracted  with 
the  owner  for  a  lease  of  the  restaurant  and  to 
pay  for  supplies  consumed  there,  which  con- 
tract was  not  known  by  the  one  furnishing  the 
meat. "  In  so  far  as  the  report  of  the  cuse 
shows,  the  decision  seems  to  have  been  based 
upon  general  principles,  but  It  would  seem  that 
It  must  have  been  governed  by  the  provisions 
of  the  local  statute. 

A  vessel  fitting  out  for  sea  fishery  is  subject 
to  a  lien  for  apparatus  furnished  to  enable  her 
to  perform  that  service,  although  of  no  use  in 
and  about  her  navigation.  The  Witch  Queen, 
3  Sawy.  201,  Fed.  Cas.  No.  17,916. 

There  is  a  Hen  for  nets  supplied  to  a  fish- 
ing vessel.     The  Hiram  R.  Dixon,  33  Fed.  297. 

There  is  a  Hen  for  a  chronometer  furnished 
to  a  foreign  vessel.     The  Georgia,  32  Fed.  637. 

The  Hen  exists  for  water  casks.  Zane  v. 
The  President,  4  Wash.  C.  C.  453,  Fed.  Cas. 
No.  18,201. 

That  machinery  ordered  for  a  vessel  proven 
to  be  useless  because  It  will  not  perform  what 
the  owner  thought  could  be  accomplished  by 
it,  will  not  destroy  the  Hen  of  the  material 
men  who  furnish  labor  and  materials  In  In- 
stalling it.  Knox  v.  The  Dallas,  Fed.  Cas. 
No.  7,904o. 

There  is  a  lien  for  the  services  of  a  carpen- 
ter in  lining  a  vessel  to  prepare  her  for  re- 
ceiving cargo.  The  Emma  V.,  2  Haskell,  374. 
Fed.  Cas.  No.  4,468. 

But  In  Bradley  v.  Bolles.  Abb.  A  dm.  569, 
Fed.  Cas.  No.  1,773,  which  was  a  libel  in 
personam  to  recover  the  value  of  services  ren- 
dered In  scraping  the  bottom  of  a  vessel  while 
in  dry  dock,  the  court  says  the  maritime  law 
gives  no  lien  on  the  vessel  for  manual  services 
of  this  character. 

Supplies  for  a  restaurant  maintained  on  a 
boat  running  between  two  neighboring  ports, 
but  from  which  not  only  passengers  arc  fed 
to  the  profit  of  the  boat,  but  also  the  boat 
hands,  will  give  a  lien  upon  the  vessel.  The 
Plymouth  Rock,  7  Ben.  448,  Fed.  Cas.  No. 
11.235,  Affirmed  in  13  Blatchf.  505,  Fed.  Cas. 
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No.  12,237,  where  the  court  Bald :  "I  do  not  see 
that  the  fact  of  the  dispensation  of  supplies 
from  a  restaurant,  i.  c,  to  Individuals  as  called 
for  and  to  be  paid  for  by  such  individuals, 
rather  than  that  the  passengers  shall  be  charged 
a  passage  price  intended  to  include  a  charge 
for  meals  furnished,  makes  any  difference/'  In 
the  right  to  the  Hen. 

And  the  opinion  of  that  case  was  extended 
to  cover  a  lien  for  liquors  furnished  as  part 
of  the  restaurant  supply.  The  Long  Branch, 
9  Ben.  89,  Fed.   Cas.  No.  8,484. 

Where  a  chain  is  loaned  to  a  ship,  to  be 
returned  upon  the  procurement  of  another,  a 
lien  may  be  enforced  against  the  vessel  in  case 
It  is  not  returned  according  to  the  agreement. 
8archet  v.  The  (Jeneral  Isaac  Davis,  Crabbe, 
185,   Fed.  Cas.  No.  12,357. 

4.  Who  must  order. 

As  has  been  seen  (supra,  X.  a),  either  the 
owner,  the  master,  or  a  charterer  in  possession, 
has  authority  to  place  a  lien  on  a  ship  for 
supplies.  The  authority  being  thus  established, 
in  order  to  obtain  a  lien  in  any  particular  case 
the  material  man  must  see  that  the  supplies 
are  ordered  by  a  person  having  power  to  do 
so* 

To  charge  the  vessel  for  repairs,  they  must 
be  ordered  by  some  one  having  authority  to  con- 
tract for  them  on  behalf  of  the  vessel.  The 
Sea  Witch,   34   Fed.  054. 

It  is  only  when  the  material  man  deals  with 
the  master,  or  the  ship's  agent,  or  some  officer 
of  the  ship  by  the  master's  sanction  or  ac- 
quiescence, that  he  deals  presumptively  with 
the  ship  herself,  and  sells  to  the  ship  upon  her 
credit.  In  other  cases  the  common  intent  to 
charge  the  ship  must  be  shown.  Stephenson  v. 
The  Francis,  21   Fed.  715. 

The  ordinary  authority  of  the  master  de- 
pends upon  the  fact  that  the  owner  is  absent, 
and  that  he  is  presumed  to  represent  the  owner 
for  the  success  of  the  enterprise. 

The  contract  of  the  master  for  supplies 
abroad  raises  an  implication  of  lien  because  of 
his  power  to  pledge  the  ship.  When  at  home, 
where  the  owner  is  presumed  to  have  credit, 
and  where  there  Is,  therefore,  no  necessity  for 
such  pledge,  none  is  implied.  So  long  as  the 
ship  remains  In  the  possession  and  control  of 
her  general  owners,  no  one  but  the  master  has 
authority  to  represent  him,  and,  therefore,  the 
charterer  cannot  be  regarded  as  their  agent,  and 
he  has  no  power  to  bind  the  vessel  for  supplies 
or  repairs  ordered  by  them.  It  will  not  te 
suggested  that  they  could  pledge  the  ship  for 
supplies.  How,  then,  can  a  pledge  be  Implied 
from  their  purchase?  Coal  Co.  v.  The  Norman, 
14  Phlla.  588. 

Therefore,  if  the  repairs  and  supplies  are 
furnished  in  the  home  port,  where  the  owner 
resides,  the  master  has  no  authority  to  bind 
the  vessel,  unless  express.  Taylor  v.  The  Com- 
monwealth, 6  Chicago  Legal  News,  334,  Fed. 
Cas.  No.  13,78S. 

But  the  master  has  no  authority  to  bind  the 
vessel  contrary  to  the  terms  of  the  charter 
party,  except  in  circumstances  of  distress  in  a 
foreign  port,  or  where  repairs  and  supplies  are 
necessary  to  enable  the  vessel  to  complete  her 
voyage  and  reach  the  hands  of  her  owners. 
The  William  Cook.  12  Fed.  910. 

So,  material  men  who  know  that  the  master 
has  no  authority  to  contract  on  the  credit  of 
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the  vessel  can  secure  no  lien  under  such  eon- 
tract,  even  in  a  foreign  port.  The  Esteban  de 
Antunano,  31  Fed.  020. 

A  master  cannot  bind  the  vessel  for  repairs 
and  supplies  when,  to  the  knowledge  of  the 
person  furnishing  them,  the  obligations  with 
regard  to  them  have  been  intrusted  by  the 
owner  to  some  other  person.  The  Joseph  Cu- 
nard.     Olcott,  120,  Fed.  Cas.  No.  7,535. 

So,  where  a  material  man  has  notice  of  the 
fact  that  the  master  is  forbidden  to  procure 
ordinary  supplies,  except  upon  the  personal 
credit  of  the  charterer,  he  can  secure  no  lien 
on  the  vessel  by  furnishing  them.  The  Under- 
writer, 119  Fed.  713.  The  court  says  a  char- 
tered vessel  Is  ordinarily  bound  for  the  price 
of  supplies  ordered  for  her  in  a  foreign  port, 
by  the  master,  where  the  charter  is  silent  on 
the  subject  Where,  however,  the  charter  11m 
its  the  authority  of  the  master,  and  the  supplies 
are  ordered  not  In  a  port  of  distress,  where  It 
may  reasonably  be  supposed  that  the  further 
prosecution  of  the  voyage  Is  for  the  interest  of 
the  owner  as  well  as  that  of  the  charterer,  the 
lien  will  not  arise. 

The  absence  of  power  in  the  master  when  the 
owner  is  present,  which  resulted  in  holding 
that,  under  such  circumstances,  no  Hen  existed 
for  supplies  ordered  by  him,  caused  some  con- 
fusion, and  was,  by  some  courts,  interpreted  to 
mean  that  no  Hen  could  be  given  if  the  owner 
was  present.  But  this  was  a  misapprehension, 
for  the  owner  always  has  power  to  give  a  lien 
on  his  own  vessel. 

As  said  in  The  Underwriter,  110  Fed.  713, 
the  ordinary  absence  of  a  Hen  in  a  home  port, 
and  in  a  foreign  port,  when  the  owner  is 
present,  apparently  have  the  same  cause,  to 
wit,  a  want  of  authority,  given  by  the  owner 
to  the  master,  sufficient  for  the  creation  of 
the  Hen.  The  theory  gains  strength,  and  Is 
prevailing,  that  the  limitations  upon  the  Hen 
exist  for  the  sole  benefit  of  the  owner,  and 
may* be  waived  by  him,  either  expressly  or  by 
Implication. 

Where  a  material  man  has  no  dealings  with 
anyone  having  an  apparent  authority  to  bind 
the  ship,  but  solely  with  the  charterer,  as  to 
whom  he  Is  charged  with  knowledge  that  he 
has  no  such  authority,  he  acquires  no  lien. 
Berwind  White  Coal  Co.  v.  The  Kate,  56  Fed. 
614. 

And  the  mere  fact  that  the  charterer  of  a 
vessel  himself  undertakes  to  act  as  master  does 
not  give  him  authority  to  bind  the  vessel  to 
an  unlimited  amount, — especially  where  his 
necessities  occur  In  a  place  from  which  he 
might  communicate  with  the  owner  without 
delay.  Agricultural  Bank  v.  The  Jane,  19 
La.  1. 

In  a  case  Involving  the  question  of  lien 
under  a  state  law,  it  was  held  that  there  in 
no  Hen  for  materials  or  labor  furnished  upon 
the  order  of  intermediate  agents  of  the  owner 
or  master.  Harper  v.  The  New  Brig,  Oltpln, 
536,   Fed.   Cas.  No.  6,090. 

But  the  fact  that  regular  supplies  were  or- 
dered by  a  subordinate  officer  of  the  vessel 
will  not  defeat  the  Hen  if  they  were  delivered 
in  the  person  of  the  master.  The  Philadelphia, 
21  C.  C.  A.  501,  33  U.  S.  App.  592,  75  Fed. 
084. 

So,  the  fact  that  the  repairs  were  actually 
ordered  by  the  engineer  will  not  defeat  the 
Hen,  If  they  were  approved  by  the  master. 
The  Tiger,  89  Fed.  384. 
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In  Turner  v.  The  Havana,  54  Fed.  201,  the 
court  says :  Never,  so  far  as  I  am  aware,  has 
a  Hen  been  disallowed,  or  the  presumption  of 
a  maritime  Hen  refused,  for  supplies  furnished 
to  a  foreign  vessel,  simply  because  they  were 
ordered  by  the  agent  of  the  vessel  Instead  of 
the  master  In  person,  where  the  other  circum- 
stances of  the  case  have  not  warranted  the  in- 
ference that  a  personal  credit  was  Intended. 

There  is  a  Hen  for  supplies  ordered  by 
parties  in  possession  under  an  executory  con- 
tract of  purchase.  The  Susan  G.  Owens,  2 
Am.  L.  J.  N.  S.  179,  Fed.  Cas.  No.  13,634. 

And  repairs  ordered  by  persons  In  possession 
under  a  contract  of  purchase  will  constitute  a 
lien,  even  after  the  vessel  has  been  restored  to 
the  former  owner  for  nonperformance  of  the 
contract.  Hawes  v.  The  James  Smith,  Fed. 
Cas.  No.  6,238. 

That  the  repairs  were  ordered  by  a  mortgagor 
In  possession  will  not  defeat  the  lien.  The 
Granite  State,  1  Sprague,  277,  Fed.  Cas.  No. 
5,687. 

But  In  The  II.  C.  Grady,  87  Fed.  232,  It  was 
held  that  there  Is  no  lien  for  supplies  ordered 
by  a  vendee  In  possession  under  a  conditional 
contract  of  sale. 

In  the  lower  court,  however,  this  ruling 
was  placed  on  the  ground  that  persons  rendering 
services  to  a  vessel  on  the  order  of  one  whose 
title  they  knew  to  be  merely  a  contract  for 
purchase  acquire  no  Hen  therefor  in  case  the 
sale  is  not  consummated.  The  H.  C.  Grady, 
85  Fed.  239. 

In  The  Iris,  88  Fed.  902,  where  the  question 
of  Hen  arose  under  a  state  law,  it  appeared  thnt 
the  owner  of  the  boat  had  sold  under  a  condi- 
tional sale,  and  had  given  the  purchaser  liberty 
to  make  repairs  at  his  own  expense,  and  the 
court  held  that,  having  given  this  authority, 
a  Hen  for  the  repairs  might  be  placed  upon  the 
boat  by  one  having  no  notice  of  the  rights  of 
the  vendor.  The  court  states  that  it  could 
find  nothing  to  put  the  material  men  on  In- 
quiry. They  were  justified  in  relying  upon  the 
vendor's  holding  the  vendee  out  as  owner. 

Although  this  decision  was  reversed  on  ap- 
peal (40  C.  C.  A.  301,  100  Fed.  104,)  the  por- 
tion of  the  opinion  dealing  with  this  question 
was  approved,  the  court  saying:  It  never  has 
been  understood  in  admiralty  that  persons  deal- 
ing with  the  equitable  owner  of  a  vessel  are 
required  to  secure  the  consent  of  the  mort- 
gagees or  other  lienors,  and  the  law  has  un- 
di8putably  held  to  the  contrary.  In  all  such 
cases  It  follows,  from  the  relation  of  the  par- 
ties, that  the  repairs  put  on  a  vessel  are  done 
"at  the  expense"  of  the  equitable  owner;  in 
this  respect  these  words,  when  used  in  -the 
contract  for  the  sale  of  the  vessel,  add  nothing 
to  what  the  law  implied,  and  In  no  way  affect 
the  relations  that  would  have  existed  If  they 
had  not  been  expressed.  Rehearing  denied  In 
41  C.  C.  A.  681.  101  Fed.  1006.  Petition  for 
writ  of  certiorari  denied  In  Woodworth  v.  Nute, 
'  179  U.  S.  682,  45  L.  ed.  384,  21  Sup.  Ct.  Rep. 
915. 

There'  is  no  Hen  for  repairs  put  upon  a 
vessel  by  a  mere  Intruder  without  authority. 
The  Augusta,  5  Am.  L.  T.  495,  Fed.  Cas.  No. 
647. 

One  in  wrongful  possession  of  a  boat  has 
no  authority  to  charge  It  with  liens  by  making 
and  breaking  contracts.  Foster  v.  The  C.  E. 
Conrad,  57    Fed.  256. 

So,  mere  wrongdoers  or  mutineers  have  no 
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authority  to  place  a  lien  on  the  vessel.  The 
Anne,  1  Mason,  508,  Fed.  Cas.  No.  412,  Re- 
versing Johnson  v.  The  Anne,  Fed.  Cas.  No. 
7,370. 

Where  wharfage  and  services  of  a  stevedore 
are  ordered  by  a  broker,  who  merely  states 
that  he  Is  the  ship's  agent,  one  furnishing  the 
service  without  any  Inquiry  as  to  whom  he 
represents  will  be  charged  with  notice  that  he 
represents  a  charterer  who  was  under  con- 
tract to  pay  such  expenses  himself.  The  Bur- 
ton, 84  Fed.  998. 

Persons  who  labor  for  one  who  has  contracted 
to  repair  a  ship  for  a  round  sum  are  not  en- 
titled to  a  Hen  on  the  ship  for  the  value  of 
their  labor.  The  Whitaker,  1  Sprague,  229, 
Fed.  Cas.  No.  17,524.  The  ground  of  this 
ruling  Is  that  the  contractor  is  not  the  agent 
of  the  owner  with  authority  to  bind  him  by 
his  contracts. 

But  The  Augusta,  5  Am.  L.  T.  495,  Fed.  Cas. 
No.  647,  held  that  laborers  employed  by  one 
who  has  a  contract  to  repair  a  vessel  are  pre 
sumed  to  have  been  employed  by  consent  of  tha 
owner,  and,  therefore,  have  a  Hen  on  the  ves 
sel  for  their  wages.  The  court  says  that,  ac 
cording  to  the  general  maritime  law,  where  an 
owner  makes  a  contract  with  another  to  build, 
repair,  or  supply  a  vessel,  those  who  work 
thereon  at  the  request  of  the  contractor  do  so 
with  the  implied  consent  of  the  owner,  and  are 
entitled  to  a  Hen  thereon  for  the  value  of  their 
labor,  "unless  the  dealings  of  the  parties  show 
that  an  exclusive  personal  credit  was  given  to 
the  master  or  owners,"  or  unless  they  have 
notice  that  they  must  rely  on  the  contractor 
for  payment. 

5.  No  lien  if  sale  is  on  personal  credit. 

In  Zane  v.  The  President,  4  Wash.  C.  C. 
453,  Fed.  Cas.  No.  18,201,  It  was  held  that, 
If  a  credit  Is  given  for  the  supplies,  the  Hen  Is 
lost. 

But  that  is  not  true  If  the  giving  of  credit. 
Is  understood  merely  as  an  agreement  not  to 
proceed  immediately  to  the  enforcement  of  the 
Hen. 

Merely  giving  credit  will  not  defeat  the  lien 
for  repairs.  Phelps  v.  The  Camilla,  Taney, 
400,  Fed.  Cas.  No.  11,073. 

But  if  the  sale  is  made,  or  work  done,  on 
the  credit  of  the  owner,  rather  than  on  that  of 
the  ship,  no  Hen  will  arise. 

By  the  general  maritime  law,  Hens  which 
arise  ex  contractu  exist  only  where  credit  Is 
given  to  the  ship,  either  alone,  or  in  connection 
with  her  master  or  owner,  or  both.  If  it  ap- 
pear that  credit  was  given  to  the  master  or 
owners,  or  either  exclusively,  the  ship  is  not 
liable.  The  America,  16  Month.  L.  Rep.  264, 
Fed.  Cas.  No.  288. 

If  the  ship  was  not  relied  upon  to  secure 
the  repairs  but  they  were  made  upon  the  credit 
of  the  owner  or  master  or  other  security,  no 
lien  exists.  Lei  and  v.  The  Medora.  2  Woodb. 
&  M.  92,  Fed.  Cas.  No.  8,237. 

There  Is  no  Hen  when  supplies  or  repairs 
are  furnished  on  the  personal  credit  of  the 
owner.  Randall  v.  Roche,  30  N.  J.  L.  220, 
82  Am.  Dec.  233;  Phelps  v.  The  Camilla, 
Taney,  400,  Fed.  Cas.  No.  11,073;  Moore  v. 
Lincoln  Park  &  S.  B.  Consol.  Co.  196  Pa.  519, 
46  Atl.  857;  The  Sea  Flower,  1  Blatchf.  361, 
Fed.  Cas.  No.  12,577  ;  Gardner  v.  The  Rosedale, 
2  N.  J.  L.  J.  83,  Fed.  Cas.  No.  5,235. 
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Where,  under  all  the  circumstances,  It  is 
evident  that  the  work  is  done  on  the  personal 
credit  of  the  ship's  agent,  there  Is  no  Hen. 
The  James  Farrell,  36  Fed.  500. 

There  Is  no  Hen  on  the  ▼easel  for  materials 
furnished  to,  and  upon  the  credit  of,  one  who 
has  contracted  to  repair  a  vessel.  Smith  v. 
Eastern  R.  Co.  1  Curt  C.  C.  253,  Fed.  Cas. 
No.  13,039. 

There  Is  no  Hen  for  supplies  purchased  by 
a  resident  agent  and  charged  to  his  account, 
unless  it  is  specifically  given.  Phelps  v.  The 
Camilla,  Taney,  400,   Fed.   Cas.  No.  11,073. 

Where  a  material  man  or  stevedore  contracts 
with,  and  takes  his  bill  for  payment  to,  the 
agent  of  the  ship,  without  the  Intervention  of 
the  master,  he  does  not  thereby  waive  his  Hen. 
Norwegian  S.  S.  Co.  v.  Washington,  6  C.  C.  A. 
313,  13  U.  S.  App.  459,  57  Fed.  224. 

There  is  no  Hen  for  supplies  furnished  on  the 
order  of  the  consignees,  who  have  ample  funds 
in  their  hands  to  pay  for  them,  and  to  whom 
personal  credit  Is  given,  they  settling  with 
the  ship  on  the  basis  of  having  paid  the  ac- 
count    The  Sullote,  4  Woods,  19,  23  Fed.  919. 

Where  a  contract  for  towage  Is  made  by  the 
charterer,  and  the  bills  rendered  to  him  with- 
out any  notice  to,  or  agreement  on  the  part  of, 
the  master,  that  the  vessel  shall  be  held  bound 
for  the  service,  there  is  no  Hen  on  the  vessel 
therefor.  The  Sarah  Cullen,  45  Fed.  511,  Af- 
firmed In  1  C.  C.  A.  218,  1  U.  S.  App.  3,  49 
Fed.  166. 

An  agreement  to  make  repairs  on  the  per- 
sonal credit  of  an  agent  of  the  vessel  will  de- 
feat the  lien.  The  Washington  Irving,  2  Ben. 
318,  Fed.  Cas.  No.  17,244. 

There  will  be  no  lien  for  repairs  made  In  a 
foreign  port,  where  the  material  man  and  own- 
er reside  near  each  other  in  the  home  port  of 
the  vessel,  and  the  material  man  kept  a  run- 
ning account  with  the  owner,  receiving  payment 
from  time  to  time  and  finally  taking  commercial 
securities  to  balance  the  account.  Roosevelt 
y    The  C.  H.  Frost,  Fed.  Cas.  No.  12,033. 

If  the  material  man  does  not  choose  to  rely 
on  the  contract  which  the  maritime  law  im- 
plies, but  takes  an  express  written  contract,  he 
must  rely  on  the  contract  he  makes  for  him- 
self, and  cannot,  upon  a  change  of  circum- 
stances, resort  to  the  security  upon  which,  in 
the  absence  of  special  agreement,  the  law  pre- 
sumes that  he  relied.  Phelps  v.  The  Camilla. 
Taney.  400,  Fed.  Cas.  No.  11,073. 

G.  Effect    of    taking   collateral   security. 

Although  no  lien  will  exist  if  the  supplies 
are  furnished  on  personal  credit,  the  mere  fact 
that  some  security  is  taken,  or  credit  given,  in 
addition  to  the  lien,  will  not  necessarily  defeat 
it 

The  Hen  is  not  lost  by  taking  other  security. 
The  Hilarity,  Blatchf.  &  H.  90,  Fed.  Cas."  No. 
6,480. 

A  Hen  for  supplies  Is  not  waived  by  taking 
negotiable  paper  therefor.  The  Chelmsford, 
34  Fed.  399 ;  The  Soils,  35  Fed.  545 ;  The  D.  B. 
Steelman,  48  Fed.  580;  The  Pioneer,  53  Fed. 
279 ;  The  Alfred  J.  Murray,  60  Fed.  920 ;  The 
General  Meade,  20  Fed.  923;  The  Queen  of  St. 
Johns.  31  Fed.  24 ;  The  Agnes  Barton,  26  Fed. 
542;  The  Chusan,  2  Story,  455,  Fed.  Cas.  No. 
2,717. 

So,  the  taking  of  a  note  for  the  price  of 
supplies  will  not  waive  a  Hen  unless  it  Is  so 
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understood  at  the  time.  The  Eclipse,  3  Bias. 
99,  Fed.  Cas.  No.  4,268 ;  The  Sarah  J.  Weed,  2 
Low.  Dec.  555,  Fed.  Cas.  No.  12,350 ;  Raymond 
v.  The  Ellen  Stewart,  5  McLean,  269,  Fed. 
Cas.  No.  11,594;  Srodes  v.  The  Collier.  2 
PitUb.  304,  Fed.  Cas.  No.  13,272,  Affirmed  in 
2  Plttsb.  318,  Fed.  Cas.  No.  13,272a. 

In  The  Active,  Olcott,  286,  Fed.  Cas.  No.  34. 
the  court  says  while  the  note  remains  in  clr 
culatlon  or  outstanding,  it  operates  as  a  sus- 
pension of  the  lien ;  but  on  Its  surrender,  or 
the  offer  to  surrender  it,  the  Hbellant  is  re- 
mitted to  his  original  privilege,  and  can  pro- 
ceed in  rem  against  the  vessel. 

In  The  Nestor,  1  Sumn.  73,  Fed.  Cas.  No. 
10,126,  the  court  says  there  is  no  Inconsistency 
in  giving  credit  for  supplies  and  at  the  same 
time  retaining  the  Hen  on  the  ship  for  the 
value  of  the  supplies.  In  fact,  it  would  be 
truly  Inconsistent  with  the  professed  object  of 
all  such  supplies  to  retain  possession.  The 
maritime  law  presupposes  a  credit  given,  and 
delay  of  payment,  and  intentional  postpone- 
ment of  the  right  to  enforce  the  claim  in  rem 
at  the  same  time  that  it  creates  the  Hen.  The 
effect  of  denying  the  lien  in  such  cases  would 
be  to  compel  the  master  to  break  up  the  voy 
age,  or  to  resort  to  the  extraordinary  expedient 
of  a  bottomry  bond  on  usurious  interest,  to  the 
serious  Injury  of  the  owner.  The  maritime  law 
proceeds  upon  a  different  principle.  It  gives 
a  Hen  upon  the  ship  as  an  auxiliary  to  the 
personal  liability  of  the  owner.  It  does  not 
require  the  lien  to  be  enforced  before  the  voy- 
age is  completed.  It  allows  the  party  to  give 
credit  because  it  is  for  the  general  benefit  of 
navigation  and  trade. 

Taking  a  note  for  the  account,  and  even  dis 
counting  it,  will  not  destroy  the  Hen  if  it 
Is  not  paid,  and  is  returned  to  be  canceled. 
Moore  v.  Newberry,  6  McLean,  472,  Newberry. 
Adm.  49,  Fed.  Cas.  No.  9,772. 

Taking  a  negotiable  note  for  the  amount  or 
the  supplies  will  not  waive  the  Hen,  unless 
it  is  taken  In  payment  Harris  v.  The  Kensing- 
ton, 8  Am.  L.  Reg.  144,  Fed.  Cas.  No.  6,122. 
The  court  held  that,  to  destroy  the  Hen,  there 
must  have  been  a  novation,  to  effect  which  a 
mere  taking  of  a  second  obligation  was  not 
sufficient,  unless  It  appears  that  it  was  so  in- 
tended. Mere  changes  in  the  obligation,  as 
adding  to  It  new  security,  or  taking  part  of 
what  It  had,  lengthening  or  shortening  the 
time  of  payment,  would  not  make  a  novation, 
because  they  would  not  operate  to  extinguish 
the  first  debt. 

But,  If  a  note  is  taken  in  payment  for  sup- 
plies furnished,  no  Hen  will  exist  against  the 
vessel.  Drew  v.  The  New  Ship,  17  Phlla. 
Leg.   Int.   405,    Fed.   Cas.   No.   4.078. 

A  Hen  for  supplies  previously  furnished  1? 
not  waived  by  taking  the  note  of  a  third  person 
for  the  amount.  The  James  T.  Easton,  41> 
Fed.  656. 

So,  the  taking  of  a  bill  of  exchange  does  not 
defeat  the  lien  if  It  is  produced  In  court  to  be 
canceled.  Carter  v.  Byzantium,  1  Cliff.  1  Fed. 
Cas.  No.  2,473. 

The  drawing  of  a  draft  for  the  cost  of 
supplies  does  not  necessarily  defeat  the  Hen. 
The  Acme.  7  Blatchf.  366,  Fed.  Cas.  No.  28: 
Southern  Bank  v.  The  Alexander  McNeil,  Fed. 
Cas.   No.    13,186. 

So,  the  fact  that  the  drafts  for  the  amount 
of  repairs  were  taken  chargeable  against  the 
vessel  does  not,  of  itself,  show  that  the  Hen 
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upon  the  vessel  was  waived.  The  James  Guy, 
1  Ben.  112,  Fed.  Cas.  No.  7,195,  Affirmed  In 
5  Blatchf.  496,   Fed.  Cas.  No.  7,196. 

The  Hen  Is  not  waived  by  acceptance  of 
drafts  which  are  never  paid.  Logan  v.  The 
Aeolian,  1  Bond,  267,  Fed.  Cas.  No.  8,465. 

But  there  are  a  few  cases  which  have  taken 
a   different  view  of  this  question. 

So  Welsh  v.  Cabot,  39  Pa.  342,  held  that 
taking  regular  bills  of  exchange  upon  the 
owners  for  the  amount  of  the  lien  will  waive 
a  lien  on  the  vessel. 

And  Murray  v.  Lazarus,  1  Paine,  572,  Fed. 
Cas.  No.  9,962,  held  that  the  taking  of  a 
draft  for  the  expenses  of  repairs  will  waive 
the  Implied  lien. 

8o  Phelps  v.  The  Camilla,  Taney,  400,  Fed. 
Cas.  No.  11,073,  held  that  taking  a  note  or 
bill  of  exchange  for  the  value  of  the  supplies 
furnished  will  raise  a  presumption  of  reliance 
upon  that  which  will  defeat  the  Hen,  unless 
there  is  an  express  stipulation  that  it  shall 
continue. 

And  The  Chusan,  1  Sprague,  39,  Fed.  Cas. 
No.  2,710,  held  that  taking  a  negotiable  note 
for  the  supplies  from  the  owner  waives  the  lien. 

A  lien  for  supplies  Is  not  waived  by  merely 
taking  a  mortgage  on  the  vessel  to  secure  It. 
The  D.  B.  Steelman,  48  Fed.  580;  The  A.  R. 
Dunlap,  1  Low.  Dec.  350,  Fed.  Cas.  No.  513. 

Crediting  a  check  upon  an  account  for  repairs 
to  a  vessel  will  not  defeat  the  lien,  where  the 
•credit  was  given  by  mistake  under  the  direc- 
tion of  the  agent  of  the  vessel,  the  check  being 
Intended  to  apply  upon  another  account.  The 
I-otta.  65  Fed.  319. 

7.  Character  of  vessel. 

Notwithstanding  the  distinction  which  origi- 
nally obtained,  which  limited  the  admiralty  ju- 
risdiction to  tide  waters,  and  under  which  it 
was  held  that  the  flat  boats  used  in  the  naviga- 
tion of  the  inland  rivers  are  not  within  the  ad- 
miralty law  giving  liens  for  supplies  (Leddo  v. 
Hughes,  15  111.  41),  it  is  now  established  that 
the  lien  extends  to  all  craft  which  are  engaged 
In  navigation  of  waters  over  which  the  Federal 
government  has  Jurisdiction,  or  even  in  its  im- 
provement, regardless  of  their  size,  shape,  or 
•character. 

There  is  a  lien  upon  a  steam  dredge  for  sup- 
plies. The  Pioneer,  30  Fed.  206 ;  Altcheson  v. 
The  Endless  Chain  Dredge,  40  Fed.  253;  Mc- 
Rae  v.  Bowers  Dredging  Co.  86  Fed.  844. 

A  Hen  for  services  and  supplies  attaches  to 
a  steam  dredge  and  its  attendant  scows.  The 
Alabama,  19  Fed.  544. 

But  a  barge  and  scow  cannot  be  regarded  as 
•a  single  boat,  so  as  to  uphold  a  Hen  against 
all  for  supplies  furnished  to  any  one.  The 
Knickerbocker,  88  Fed.  843. 

But  the  furnishing  of  supplies  to  a  steam 
-dredge  engaged  In  removing  material  from  the 
bed  of  a  lake,  to  be  used  in  the  construction  of 
a  river  embankment  on  shore,  is  not  of  a  mari- 
time nature  which  will  support  a  lien.  Re 
Hydraulic  Steam  Dredge  No.  1,  25  C.  C.  A.  628, 
53  U.  8.  App.  211,  80  Fed.  545. 

There  may  be  a  lien  for  repairs  on  scows 
where  they  are  made  in  a  foreign  port  upon 
order  of  the  master,  who  was  without  funds, 
and  where  they  were  necessary,  and  the  owner 
without  credit.  The  No.  6,  62  C.  C.  A.  63, 
114  Fed.  115. 

A  contract  for  repairs  to  a  canal  boat  is 
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not  of  a  maritime  nature,  so  as  to  give  a  mari- 
time lien  for  labor  performed  under  it.  Re 
Haines,  52  App.  Div.  550,  65  N.  Y.  Supp.  350. 

c.  Supplies  furnished  in  home  port. 

1.  No  implied  lien  exists  generally. 

There  Is  no  doubt  but  that,  by  the  general 
maritime  law,  It  is  immaterial  where  the  sup- 
plies are  furnished  or  the  repairs  done,  so  far 
as  the  right  to  a  lien  is  concerned.  But,  as 
has  been  seen  (supra,  II.  f.),  the  common-law 
courts  did  not  recognise  a  Hen  for  supplies  or 
materials,  except  in  rare  Instances ;  and  when, 
the  question  reached  the  English  admiralty 
court,  it  held  that  there  Is  no  Hen  for  materials 
supplied  to  an  English  ship  In  England.  The 
Neptune,  3  Hagg.  Adm.  129. 

In  that  case,  however,  it  was  intimated  that 
the  Hen  might  be  enforced  against  the  proceeds 
of  the  vessel  which  had  been  sold  under  other 
liens,  and,  on  this  point,  the  decision  was  re- 
versed in  3  Knapp,  P.  C.  C.  94,  the  court 
saying  it  was  admitted  by  counsel  that,  as  the 
law  now  stands,  material  men  without  posses- 
sion have  no  lien  upon  the  ship  Itself  for  sup- 
plies furnished  in   England. 

And  in  Marsh  v.  The  Minnie,  6  Am.  L.  Reg. 
328,  Fed.  Cas.  No.  9,117,  it  is  said  that  when, 
in  the  time  of  Chas.  II.,  it  was  resolved  that 
the  jurisdiction  of  the  admiralty  did  not  ex- 
tend to  cases  in  rem  where  the  common-law 
courts  could  afford  a  remedy  in  personam,  the 
Hen  which,  until  then,  belonged  to  the  material 
man,  was  lost.  In  all  cases,  therefore,  where 
the  ship  was  in  her  home  port,  or  the  principal 
owner  could  be  sued,  the  Hen  of  the  material 
man  was  devested,  and  the  remedy  was  by  ac- 
tion against  the  owner.  With  foreign  ships  the 
Hen  was  preserved,  but  from  necessity. 

The  lower  courts  of  admiralty  In  this  country 
do  not  seem  to  have  been  disposed  to  observe 
the  distinction  between  home  and  foreign  ports. 

In  Stevens  v.  The  Sandwich,  1  Pet.  Adm. 
233,  Fed.  Cas.  No.  13,409,  It  was  held  that  a 
shipwright  has  a  Hen  for  his  services  for  re- 
pairs, and  the  distinction  between  foreign  and 
domestic  vessels  does  not  seem  to  have  been 
recognized.  The  court  says  the  reason  of  the 
Hen  to  ship  carpenters  for  repairs,  independent 
of  considerations  of  policy,  is  that  such  serv- 
ices preserve  the  specific  thing  from  destruction, 
and  securing  such  subsequent  creditors  does 
not  injure  prior  mortgagees  or  creditors,  since 
the  pledge  Is  increased  in  value  In  preparation 
to  such  services. 

But  when  the  question  reached  the  Supreme 
Court  of  the  United  States,  that  court  held  that 
no  maritime  Hen  exists  for  repairs  upon,  or 
materials  furnished  to,  a  domestic  vessel.  The 
General  Smith,  4  Wheat.  438,  4  L.  ed.  609. 

So,  the  maritime  law  gives  no  lien  in  case  of 
repairs  done,  or  necessities  furnished,  to  a 
vessel  In  a  port  or  state  to  which  she  belongs. 
Peyroux  v.  Howard,  7  Pet.  324,  8  L.  ed.  700. 

This  rule  was  by  no  means  satisfactory  to 
the  profession,  as  will  appear  in  the  succeeding 
subdivision  of  this  note;  but,  when  the  question 
again  reached  the  Supreme  Court,  the  doctrine 
of  state  rights  was  prominept  before  the  coun- 
try, and  Chief  Justice  Taney  was  on  the  bench 
of  the  Supreme  Court,  and  that  court  was 
Apparently  restricting,  rather  than  enlarging, 
its  jurisdiction,  and  it  refused  to  change  the 
rule  announced  in  The  General  Smith. 
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Therefore,  in  The  St.  Lawrence  (Meyer  v. 
Tupper)  1  Black.  528,  17  L.  ed.  183,  Chief 
Justice  Taney  justified  the  American  practice, 
as  established  in  The  General  Smith,  4  Wheat. 
438,  4  L.  ed.  609,  of  admitting  the  lien  in  case 
of  foreign  repairs,  and  denying  it  In  the  case 
of  domestic  repairs,  upon  the  ground  that  the 
lien  was  matter  of  remedy,  and  that  to  ad- 
mit it  in  case  of  domestic  repairs  would  in- 
troduce a  conflict  between  the  laws  of  the 
state  and  nation. 

No  lien  exists  for  supplies  furnished  for  a 
vessel  engaged  merely  In  the  Internal  trade  of 
a  state.  Magulre  v.  Card,  21  How.  248,  16 
L.  ed.  118. 

And  the  established  rule  is  that  there  is  no 
Hen  for  supplies  or  repairs  furnished  in  a 
home  port.  The  Belfast  (The  Belfast  v.  Boon) 
7  Wall.  624,  10  L.  ed.  266;  The  Lottawanna 
(Rodd  v.  Ileartt)  21  Wall.  558,  22  L.  ed.  654 ; 
Norton  v.  Swltzer,  93  U.  8.  355,  23  L.  ed.  903; 
The  Edith  (Poole  v.  Tyler)  04  U.  S.  518,  24 
L.  ed.  167,  Affirming  5  Ben.  432,  Fed.  Cas. 
No.  4,282,  11  Blatchf.  451,  Fed.  Cas.  No. 
4,283;  The  Alida,  Abb.  Adm.  165,  Fed.  Cas. 
No.  199 ;  The  Infanta,  Abb.  Adm.  £63,  Fed.  Cas. 
No.  7,030;  Shrewsbury  v.  The  Two  Friends, 
Bee,  433,  Fed.  Cas.  No.  12,819;  The  Edith. 
5  Ben.  432,  Fed.  Cas.  No.  4,282,  Affirmed  in 
11  Blatchf.  451.  Fed.  Cas.  No.  4,283;  The 
John  Farron,  14  Blatchf.  24,  Fed.  Cas.  No. 
7.341.  Reversing,  on  other  grounds.  7  Ben. 
53,  Fed.  Cas.  No.  7,340;  The  Mermaid,  Brown. 
Adm.  51,  Fed.  Cas.  No.  9,459;  Boon  v.  The 
Hornet,  Crabbe,  426.  Fed.  Cas.  No.  1,640 :  The 
Young  Mechanic,  2  Curt.  C.  C.  404,  Fed.  Cas.* 
No.  18,180;  The  Albany,  4  Dill.  439.  Fed.  Cas. 
No.  131 ;  Phillips  v.  The  Thomas  Scattergood, 
Gilpin,  1,  Fed.  Cas.  No.  11,106;  Davis  v.  A 
New  Brig,  Gilpin,  473.  Fed.  Cas.  No.  3.643; 
Harper  v.  The  New  Brig.  Gilpin.  536.  Fed.  Cas. 
No.  6,000;  Raymond  v.  The  Ellen  Stewart.  5 
McLean.  269,  Fed.  Cas.  No.  11,504;  Nail 
v.  The  Illinois,  6  McLean,  413,  Fed.  Cas.  No. 
10,005  ;  Dudley  v.  The  Superior,  Newberry.  Adm. 
176,  Fed.  Cas.  No.  4,115;  Wick  v.  The  Samuel 
Strong,  Newberry,  Adm.  187,  Fed.  Cas.  No. 
17,607 ;  Parmlee  v.  The  Charles  Mears,  New- 
berry, Adm.  197,  Fed.  Cas.  No.  10.766;  The 
Robert  Fulton,  1  Paine.  620,  Fed.  Cas.  No. 
11,890 ;  The  Mary  Bell,  1  8a wy.  135,  Fed.  Cas. 
No.  9,199;  The  Columbus.  5  Sawy.  487,  Fed. 
Cas.  No.  3.044:  The  Llllie  Mills.  1  Sprague. 
307,  Fed.  Cas.  No.  8.352 :  The  Marion.  1  Story, 
68.  Fed.  Cas.  No.  9,087 ;  Read  v.  The  New  Brig. 
1  Story,  244.  Fed.  Cas.  No.  11.609,  Affirming 
The  Callsto,  2  Ware.  37,  Fed.  Cas.  No.  2,316 ; 
Jones  v.  The  Ratler,  Taney.  456,  Fed.  Cas.  No. 
7,490;  Plckell  v.  The  Loper.  Taney,  500.  Fed. 
Cns.  No.  11.119;  Macy  v.  I)e  Wolf,  3  Woodb.  & 
M.  193,  Fed.  Cas.  No.  8,933;  Delaware  &  II. 
Canal  Co.  v.  Alida,  Fed.  Cas.  No.  3,763n : 
The  Fanny,  Fed.  Cas.  No.  4.637:  Hendrickson 
v.  The  Gesner.  Fed.  Cas.  No.  6,356:  Hllf  v. 
The  Golden  Gate,  6  Am.  L.  Reg.  273,  Fed.  Cas. 
No.  6,491,  Affirming  Newberry,  Adm.  308,  Fed. 
Cas.  No.  6,492 :  Molr  v.  DuSaque,  4  Am.  L.  T. 
84,  Fed.  Cas.  No.  9,696;  The  Teller,  Fed.  Cas. 
No.  13,822;  Woodruff  v.  The  Levi  Dearborn.  4 
Am.  L.  J.  88,  Fed.  Cas.  No.  17,987,  Affirming 
4  Am.  L.  J.  97.  Fed;  Cas.  No.  17,988 ;  Zollinger 
v.  The  Emma,  3  Cent.  L.  J.  285,  Fed.  Cas.  No. 
18,218 ;  Petrie  v.  The  Coal  Bluff  No.  2,  3  Fed. 
631 ;  The  Mary  Chilton.  4  Fed.  847 :  The  City 
of  Salem,  7  Sawy.  477,  10  Fed.  843;  The  Red 
Wing,  5  McCrary,  122,  14  Fed.  869;  The 
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Canary  No.  2,  22  Fed.  532 ;  The  Mary  McCabe, 
22  Fed.  750 ;  The  Queen  of  St.  Johns,  31  Fed. 
24  ;  The  Chelmsford,  34  Fed.  399 ;  The  Samuel 
Marshall.  49  Fed.  754;  The  Lighters  Nos.  27 
ft  28,  6  C.  C.  A.  493,  15  U.  S.  App.  236,  57 
Fed.  664  ;  Spedden  v.  Koenlg,  24  C.  C.  A.  189, 
42  U.  S.  App.  267,  78  Fed.  504;  Learned  v. 
Brown,  36  C.  C.  A.  524,  94  Fed.  876;  The 
Catherine  Whiting,  39  C.  C.  A.  592,  99  Fed. 
445 ;  The  George  Farwell,  43  C.  C.  A.  373,  105 
Fed.  882;  The  John  S.  Parsons.  110  Fed. 
994  ;  Alaska  &  P.  S.  S.  Co.  v.  C.  W.  Chamber- 
lain &  Co.  54  C.  C.  A.  56,  116  Fed.  600; 
Fredericks  v.  James  Rees  &  Sons  Co.  68  C.  C. 
A.  368,  135  Fed.  730 ;  The  Sue,  137  Fed.  133 ; 
Ruddlngton  v.  Stewart,  14  Conn.  404 ;  Rees  v. 
The  General  Terry,  3  Dak.  155,  13  N.  W.  533 ; 
Perkins  v.  Pike,  42  Me.  141,  66  Am.  Dec.  267 ; 
Warren  v.  Kelley,  80  Me.  512,  15  Atl.  49; 
Dever  v.  The  Hope,  42  Miss.  715,  2  Am.  Rep. 
643;  Hursey  v.  Hassam,  45  Miss.  133:  Brook- 
man  v.  Hamlll,  43  N.  Y.  555.  3  Am.  Rep.  731  ; 
The  Petrel  v.  Dumont,  28  Ohio  St.  602,  22  Am. 
Rep.  397 ;  Price  v.  Frankel,  1  Wash.  Terr.  33 ; 
The  Short  Cut,  6  Fed.  630. 

Attempts  have  been  made,  from  time  to 
time,  to  Justify  this  rule. 

Thus,  in  Vanhoesen  v.  The  Seguranca,  58 
Fed.  90&,  it  is  said  that  repairs  and  supplies 
In  the  home  port  are  usually  furnished  by 
contract,  not  with  the  ship's  officers,  but  with 
the  owner  or  his  agent ;  they  are  often  for  a 
large  amount,  contracted  for  in  the  ordinary 
course  oi  mercantile  dealings,  like  other  non- 
maritime  contracts;  and  they  are  not  usually 
supplied  in  the  course  of  any  voyage;  nor  to- 
enable  the  ship  to  perform  a  maritime  duty 
already  Incurred :  nor  under  any  immediate  ne- 
cessity for  the  work  or  for  the  supplies,  or 
for  the  ship's  credit  to  obtain  them ;  and  they 
are.  therefore,  presumptively  furnished  on  the 
credit  of  the  owner. 

In  Case  v.  Woolley,  6  Dana.  27.  the  court 
states  that  the  principle  of  the  doctrine  settled 
In  England,  that  there  is  no  lien  for  domestic 
supplies,  Is  not  that  intimated  by  Lord  Hard- 
wicke  In  Buxton  v.  Snee,  1  Ves.  Sr.  154,  that, 
the  contract  being  made  In  England,  the  com- 
mon law  alone  applied  to  it ;  but  is  that  stated 
by  Sir  J.  Jekyl  In  Watklnson  v.  Bernadiston* 
2  P.  Wins.  367,  and  by  Lord  Stowell  in  The 
John,  3  C.  Rob.  288,  that,  the  owner  not  being 
in  the  place  where  the  contract  was  necessa- 
rily made,  the  master  had  a  right  to  hypothe- 
cate the  vessel  for  necessaries,  and  that,  there 
being  no  special  contract,  the  law  would  im- 
ply a  Hen. 

In  Stephenson  v.  The  Francis,  21  Fed.  715, 
the  court  said,  with  respect  to  the  reason  for 
refusing  a  lien  for  domestic  supplies  in  the 
state  of  the  owner's  residence,  the  presump- 
tion of  law  Is  conclusive,  that  the  owner  or  his- 
representatlve  is  within  reach  ;  that  he  Is  able 
to  supply  the  ship  upon  his  ordinary  responsi- 
bility: and  that  he  intends  to  do  so  without 
burdening   her    with    Becret    liens. 

In  The  Atlantic,  53  Fed.  607,  It  Is  said  that 
the  lien  of  material  men  is  founded  upon  the 
necessity  of  the  case.  This  necessity  must 
exist  before  the  master  can  bind  his  ship.  It 
does  not  exist  where  the  owner  lives. 

There  is  no  Hen  for  domestic  repairs,  unless 
possession  of  the  vessel  is  retained.  Marsh  v. 
The  Minnie,  6  Am.  L.  Reg.  328,  Fed.  Cas.  No. 
9,117. 

If  the  supplies  are  received  in  the  home  port 
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of  the  vessel,  the  fact  that  they  were  brought 
from  another  state  will  give  no  lien.  Graham 
v.  The  Escorlasa,  Fed.  Cns.  No.  5,666. 

But  the  sa le  to  a  resident  pending  the  re- 
pairs will  not  defeat  the  lien.  Wilson  v.  The 
Jewess,  Fed.  Cas.  No.  17,812. 

In  Boarder  v.  The  Ann,  1  Mart.  (La.)  165, 
which  seems  to  have  been  determined  according 
to  Spanish  law,  it  was  held  that  there  was  a 
privilege  for  provisions  furnished  a  vessel 
which  was  not  destroyed  by  her  sailing. 

And  a  headnote  in  Fox  v.  Holt,  36  Conn. 
558,  states  that,  in  case  of  a  pressing  neces- 
sity, where  the  master  cannot  conveniently  and 
readily  communicate  with  the  owner,  be  may 
bind  the  ship  in  a  home  port.  But  in  the  opin- 
ion the  court  states  that,  under  the  doctrine 
of  the  Supreme  Court  of  the  United  States, 
it  is  clear  that  the  master  can  create  no  lien 
on  the  ship  for  repairs  and  supplies  in  a  port  of 
the  state  to  which  she  belongs,  and  where  her 
owners  reside.  But  the  court  Implied  that  a 
liability  might,  in  such  cases,  be  Imposed  upon 
the  owners  personally. 

The  absence  of  an  implied  lien  does  not  de- 
feat the  possibility  of  an  express  one. 

Thus,  in  The  Arthur  B.,  1  Alaska,  353,  the 
court,  in  holding  that  there  was  no  lien  for 
services  rendered  in  the  home  port  of  a  vessel, 
in  clearing  ice  and  snow  from  around  her,  so 
that  she  could  be  removed  from  the  beach 
where  she  had  passed  the  winter,  says  that, 
unless  a  contract  lien  is  shown,  and  unless  a 
lien  is  specifically  given  by  the  legal  owner  for 
such  services,  none  will  be  presumed. 

So,  in  Welsh  v.  Cabot,  39  Pa.  342,  the  court 
states  that,  by  the  common  law,  no  implied  lien 
is  recognized  in  favor  of  a  material  man  who 
has  parted  with  possession  of  the  ship ;  that,  to 
uphold  such  Hen,  there  must  be  an  express  con- 
tract giving  it.  Cases  denying  the  lien  of  the 
master  are  then  cited,  and  the  court  continues : 
There  would  seem  to  be  even  less  reason  for 
sustaining  a  lien  in  favor  of  a  stranger.  He 
may  Insist  on  having  the  ship  pledged  to  him 
as  a  security,  and  the  authority  of  the  master 
in  a  foreign  port  to  pledge  it  is  undisputed  in 
case  of  necessity. 

By  the  general  maritime  law,  no  Implied  lien 
accrues  in  favor  of  supply  or  material  man 
upon  vessels  in  their  home  ports.  To  secure 
themselves  for  such  advances,  an  express  hy- 
pothecation is  necessary.  De  La  no  v.  The 
Alvira,   63    Fed.    144. 

2.  Criticisms  of  rule. 

In  Taylor  v.  The  Commonwealth,  14  Am. 
L.  Reg.  N.  S.  86,  Fed.  Cas.  No.  13,787.  Mr. 
Justice  Miller  says,  with  respect  to  the  doctrine 
that  there  is  no  Hen  on  a  domestic  vessel  for 
supplies,  that  the  sentiments  of  the  profession 
on  the  question,  and  the  sentiment  of  the  per- 
sons interested  in  the  vessels,  have  been  that 
the  doctrine  is  not  the  correct  one.  It  Is  the 
doctrine  of  the  English  courts,  but  the  doctrine 
is  the  other  way  In  all  the  continental 
countries.  That  the  rule  which  had  prevented 
the  taking  of  jurisdiction  over  such  liens  had 
been  repealed.  And  that  he  believed  that  the 
doctrine  which  would  be  adopted  by  the  Su- 
preme Court  would  be  In  favor  of  the  lien. 
That  the  rule  of  allowing  a  Hen  for  those 
repairs  ought  to  be  extended  to  a  vessel  In 
her  home  port.  But  in  that  case,  It  appearing 
that  the  repairs  had  been  made  on  personal 
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credit,  no  Hen  was  decreed.  The  court  says,  if 
a  specific  contract  is  made  which  shows  that 
the  party  relied  on  other  security  and  other 
modes  of  payment,  then  he  cannot  enforce  an 
admiralty  lien :  Reversing  6  Chicago  Legal 
News,  334,  Fed.  Cas.  No.  13,788,  where  it 
was  held  that  the  new  admiralty  rule  settled 
the  question  in  favor  of  the  lien.  The  lower 
court  says  the  primary  maxim  is  that,  as  a 
vessel  is  made  to  plow  the  seas  Instead  of 
lying  by  the  wall,  whoever  furnishes  the  nec- 
essary means  for  prosecuting  her  voyage  will 
have  therefor  a  maritime  lien  upon,  or  tacit 
hypothecation  of,  the  vessel,  unless  the  master 
has  adequate  funds  in  a  foreign  port,  or  the 
owners  in  such  port,  or  in  the  home  port  have 
ample  credit. 

Before  the  courts  of  the  United  States 
established  the  distinction  between  foreign  and 
domestic  repairs,  no  courts  had  ever  recognized 
the  distinction,  exeept,  perhaps,  those  of 
Scotland  In  Wood  v.  Hamilton,  3  Paton,  148. 
The  Underwriter,  119  Fed.  713. 

In  Clyde  v.  Steam  Transp.  Co.  1  L.  R.  A. 
794,  36  Fed.  501,  where  the  question  was  as 
to  the  priority  of  a  Hen  under  a  state  statute, 
the  court  says:  Independently  of  any  legisla- 
tion by  both  the  civil  law  and  the  law  of  na- 
tions, material  men  have  a  Hen  on  the  ship; 
but,  by  the  common  law  of  England,  which  Is 
held  to  be  binding  on  our  admiralty  courts, 
material  men  have  no  Hen  on  an  English  ship 
in  specie  for  the  cost  of  materials  supplied  In 
England.  Although  the  continental  practice 
would  have  suited  better  the  conditions  of  bus- 
iness here  with  respect  to  ship  supplies,  our 
courts  felt  themselves '  bound  by  the  English 
precedents. 

In  Chapman  v.  The  Green  point,  38  Fed.  671, 
it  is  sa  Id  that  the  fact  that  the  rule  as  to  re- 
pairs and  supplies  for  domestic  vessels,  which 
early  obtained  a  foothold  In  our  maritime  law. 
was  not  suited  to  the  general  necessities  of 
this  country,  is  sufficiently  attested  by  the  fact 
that  In  nearly  all  the  states  Hens  upon  domestic 
vessels  have  been  provided  for  by  statute,  to 
supply  the  exceptional  defects  of  our  maritime 
law ;  and  the  admiralty  courts  recognize  and 
enforce  these  Hens. 

By  the  general  maritime  law.  a  Hen  exists 
for  necessaries  furnished  a  domestic  vessel,  al- 
though there  may  be  no  jurisdiction  to  enforce 
it.  The  Union  Express,  Brown,  Adm.  537, 
Fed.   Cas.  No.  14,364. 

In  The  Kate  Tremaine,  5  Ben.  60,  Fed.  Cas. 
No.  7,622.  it  is  said,  the  results  which  have 
attended  the  doctrine  declared  in  The  General 
Smith,  4  Wheat.  438,  4  L.  ed.  609,  will  be  con- 
ceded not  to  have  been  sufficiently  beneficial 
to  call  for  any  extension  of  the  rule  of  that 
case.  It  has  given  rise  to  numerous  attempts 
to  create  state  admiralty  proceedings  framed 
for  no  other  purpose  than  to  avoid  its  efTect, 
and  which  have  proved  to  be  snares.  It  de- 
clares, an  exceptional  doctrine  which  is  at  war 
with  all  the  analogies  of  the  maritime  law, 
and  which  has  been  continually  assaulted,  1st 
without  support  In  authority,  and  without 
foundation  in  reason,  and  which  must  In  fair- 
ness be  said  to  have  failed  to  secure  a  resting 
place  in  the  maritime  law  of  America.  It  be- 
longs elsewhere,  for  the  maritime  law  deals 
not  with  local  laws.  The  peculiar  English 
notions  of  admiralty  jurisdiction  have  been  ex- 
pelled from  the  jurisprudence  of  America,  and 
the   principle   Is   widely   expressed,    that    their 
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offspring  should  follow  them.  The  courts  will 
then  be  relieved  from  the  necessity  of  holding 
that  the  residence  of  the  shipowner,  which  Is 
considered  immaterial  as  affecting  the  master's 
contracts  of  affreightment,  or  his  contracts 
with  a  tug,  or  the  pilot,  or  the  crew,  becomes 
all  at  once  very  material  when  his  contract  is 
for  the  food  of  the  master,  pilot,  or  crew. 

In  The  Underwriter,  119  Fed.  713,  it  is  said 
that,  though  the  historical  basis  of  the  distinc- 
tion between  foreign  and  domestic  supplies  Is 
demonstrably  unsound,  it  has  been  established 
by  competent  authority,  and  cannot  be  abolished 
except  by  legislation.  The  reasons  given  in 
The  St.  Lawrence  (Meyer  v.  Tupper)  1  Black, 
528,  17  L.  ed.  183,  for  adhering  to  the  rule  of 
The  General  Smith  are  clearly  shown  to  be 
unsound.  Judge  Lowell  says:  The  "Maritime 
Code,"  which  the  learned  judge  evidently  sup- 
posed was  in  general  acceptation,  does  not  re- 
gard whether  the  supplies  are  presumed  to 
be  furnished  on  the  credit  of  the  vessel  or  not. 
It  makes  do  presumptions  in  any  case  that  sup- 
plies are  furnished  on  the  personal  credit  of 
the  owner  or  master.  It  admits  "process  in 
rem  or  priority  given  for  repairs  or  supplies/' 
alike  to  a  domestic  and  to  a  foreign  vessel 
for  the  same  reason ;  and  on  the  same  gen- 
eral principles,  though  the  lien  for  foreign 
supplies  may  be  preferred  to  that  for  domes- 
tic. Such  Is  the  law  of  the  continent  In 
general.  8uch  was  the  law  of  the  English 
court  of  admiralty.  Judge  Story  had  no 
notion  that  the  supreme  court,  of  Its  mere 
motion,  was  giving  a  remedy  in  rem  in  case 
of  a  foreign  vessel,  and,  of  the  same  mere 
motion,  was  denying  it  in  case  of  a  domestic 
vessel  for  fear  of  conflict  with  the  state 
courts. 

Further,  in  considering  the  enforcement  of 
the  rule,  Judge  Lowell  continues:  Theoret- 
ically, to  establish  a  lien  for  repairs  or  sup- 
plies, the  party  must  be  foreign,  the  repairs 
must  be  necessary,  they  must  be  made  on  the 
credit  of  the  Tessel,  there  must  have  been  no 
possibility  of  obtaining  them  otherwise,  and 
the  owner  must  have  been  absent.  But  he 
states  that  the  difficulties  of  enforcing  these 
restrictions  soon  appear.  Thus,  the  ports  of 
different  states  are  foreign  to  each  other,  al- 
though they  may  be  in  plain  sight.  The  neces- 
sity appears  if  the  master  is  reasonably  be- 
lieved to  be  acting  for  the  benefit  of  the  ves- 
sel  and  within  the  scope  of  his  authority. 
The  requirement  of  giving  credit  to  the  vessel 
appears,  if  no  more  than  that  the  material  man 
must  not  have  waived  his  ordinary  lien.  The 
necessity  of  pledging  the  ship  will  be  pre- 
sumed. The  fact  that  the  presence  of  the 
owner  defeats  the  lien  has  been  placed  on  two 
theories,  one  that  the  secret  Hen  is  so  undesir- 
able that  it  can  be  allowed  only  in  case  of  ne- 
cessity, even  in  the  absence  of  the  owner,  and 
the  other  that  the  presence  of  the  owner  de- 
stroys the  authority  of  the  master,  although 
the  owner  himself  may  impose  the  Hen.  The 
court  states  that  the  latter  ground  is  the  one 
generally  adopted,  but  adds  that  such  condition 
Is  for  the  owner's  benefit,  and  may  be  waived 
by  him  when  the  other  conditions  have  the 
smne  object. 

3.   Chanyc    of   admiralty    rule. 

in  accordance  with  its  policy  to  relinquish 
jurisdiction,  as  far  as  possible,  of  cases  which 
might  be  disposed  of  In  the  state  courts,  the 
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Supreme  Court  amended  the  12th  admiralty 
rule  in  1859  so  as  to  confine  material  men  to 
suits  in  personam  In  case  of  domestic  supplies, 
but  in  1872  the  rule  was  restored  practically  to 
Its  old  form,  and  this  change  was  thought  to 
indicate  an  intention  to  assume  jurisdiction  of 
such  suits  in  rem. 

In  The  Augusta,  5  Am.  L.  T.  405,  Fed.  Cas. 
No.  647,  Deady,  J.,  states  that  the  amendment 
of  the  12th  admiralty  rule  in  1872,  so  as  to 
read  that,  "In  all  suits  by  material  men  for  sup- 
plies or  repairs,  or  other  necessaries,  the  libel  - 
lantB  may  proceed  against  the  ship  and  freight 
in  rem,"  etc.,  In  his  opinion  did  away  with 
a  distinction  which  prevailed  after  the  de- 
cision of  The  General  Smith,  4  Wheat.  438,  4 
L.  ed.  609,  between  foreign  and  domestic 
ships  and  ships  in  other  ports,  and  to  make 
all  ships  as  such  liable  for  repairs,  supplies, 
and  other  necessaries  furnished  at  the  ex- 
press or  Implied  request  of  the  owner  or  mas- 
ter. That,  in  the  adoption  and  promulgation 
of  the  rule  without  noticing  or  providing  for 
any  distinction  between  foreign  and  domestic 
ships  and  home  and  other  ports,  as  had 
been  done  in  the  previous  forms  of  the  rule, 
It  must  be  presumed  that  the  Supreme  Court 
considered  this  question,  and  concluded  that 
the  distinction  was  "no  part  of  the  law  of 
the  admiralty."  That  the  rule  on  the  subject 
of  liens  In  favor  of  material  men  is  finally, 
rested  where  it  always  should,  upon  the  general 
maritime    law. 

In  Gill  v.  The  Continental,  8  West  Jar.  232, 
Fed.  Cas.  No.  5,425,  the  court  says  the  ad- 
miralty jurisdiction  of  the  United  States  courts 
depended  on  constitutional  grant,— r  a  grant 
which  cannot  be  enlarged  or  diminished  by 
modes  of  practice.  When,  therefore,  the  last 
change  was  made  In  the  12th  admiralty  rule, 
the  Supreme  Court  must  have  recognised  that 
the  distinction  between  supplies  furnished  in 
the  home  and  in  a  foreign  port  was  no  longer 
to  be  observed.  If  It  was  necessary,  to  pre- 
vent the  vessel  from  lying  at  the  wharf  In- 
stead of  plowing  the  seas,  that  supplies  shall 
be  furnished,  the  same  rules  obtain  whether 
they  are  furnished  at  home  or  abroad. 

In  The  Circassian,  12  Am.  L.  Reg.  N.  S.  291. 
Fed.  Cas.  No.  2,720a,  Blatchford,  J.,  says  tho 
rule  of  1872  was  Intended  to  provide  that,  in 
every  case  of  a  contract  for  supplies,  etc..  to 
a  vessel,  domestic  or  foreign,  being  a  maritime 
contract,  process  in  rem  against  the  vessel,  or 
in  personam  against  her  master  or  owner,  may 
•properly  be  resorted  to,  where  a  suit  is  required 
to  enforce  the  contract.  Hut  the  court  held 
that  at  the  time  the  supplies  in  that  case  were 
furnished  there  was  no  Hen  on  the  vessel  by  the 
general  maritime  law,  and  that  the  rule  would 
apply  only  to  supplies  furnished  after  it  had 
taken  effect. 

In  Brookman  v.  llamlll,  43  N.  Y.  555,  3 
Am.  Rep.  731,  Rapallo,  J.,  says:  I  see  no 
want  of  power  in  the  Supreme  Court,  should  it 
see  fit  to  do  so,  to  restore  the  rule  of  1844, 
or  to  allow  a  remedy  in  rem  to  material  men 
in  all   cases. 

There  is  a  lien  for  domestic  repairs,  which, 
since  the  amendment  of  the  12th  admiralty 
rule,  may  be  enforced  in  admiralty.  Re  Kirn- 
land,  12  Am.  L.  Reg.  N.  S.  300,  Fed.  Cas.  No. 
7,842. 

But  In  The  Selt,  3  Blss.  344,  Fed.  Cas.  No. 
12,649,  it  is  said  that  It  is  now  settled  that 
domestic  material  men  may  proceed  in  the  ad- 
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mlralty  in  rem  for  the  recovery  of  their  claim, 
but  that  the  lien  will  not  attach  until  the 
seizure  of  the  vessel.  The  court  states  that  the 
modification  of  the  12th  admiralty  rule  was 
intended  to  place  contracts  for  repairs  and  sup- 
plies for  all  ships  and  vessels  on  an  equality 
as  to  proceeding  in  the  admiralty,  whether  for- 
eign or  domestic.  All  distinction  as  to  pro- 
ceeding in  rem  is  abolished.  "But  I  do  not 
suppose  it  was  intended  by  the  Supreme 
Court  to  abrogate  the  distinction  between  a 
•domestic  contract  for  supplies  and  repairs  and 
a  maritime  lien  upon  a  foreign  vessel." 

And  when  the  question  reached  the  Supreme 
Court  it  promptly  disposed  of  these  theories, 
and  held  that  the  change  of  the  rule  had  not 
changed  the  law.  The  Lottawanna  (Rodd  v. 
Beartt)  21  Wall.  558,  22  L.  ed.  654. 

4.  Effect  of  state  statute. 

One  of  the  peculiarities  of  the  position  which 
the  Supreme  Court  has  assumed  with  respect 
to  liens  for  supplies  furnished  In  the  home  port 
Is  its  attitude  towards  liens  given  by  state 
statute.  It  is  indisputable  that  state  legisla- 
tures have  no  authority  to  create  a  maritime 
lien.  The  Belfast  (The  Belfast  v.  Boon)  7 
Wall.  624,  19  L.  ed.  266 ;  The  Kate  Tremaine, 
5  Ben.  60,  Fed.  Cas.  No.  7,622;  Campbell  v. 
Sherman,  35  Wis.  103. 

And  yet,  as  Boon  as  a  state  statute  gives  a 
lien  for  domestic  supplies,  the  Federal  courts 
are  permitted  to  enforce  it.  The  only  conclu- 
sion from  this  must  te  that  the  furnishing 
of  the  supplies  gives  the  maritime  Hen,  and  the 
requirement  of  the  intervention  of  the  state 
statute  is  merely  a  subterfuge  to  escape  from 
the  effect  of  a  line  of  bad  precedents  without 
the  necessity  of  expressly  overruling  them. 

A  contract  for  supplies  in  the  home  port  Is 
maritime,  but  no  lien  exists  to  enforce  it  by  the 
provisions  of  the  general  maritime  law;  but  if 
a  lien  is  given  by  the  local  statute,  admiralty 
may  enforce  it.  The  John  Farron,  14  Blatchf. 
24,  Fed.  Cas.  No.  7,341,  Reversing  7  Ben.  53. 
Fed.  Cas.  No.  7,340,  where  the  court,  proceed- 
ing under  the  general  admiralty  law,  held  that, 
since  the  lien  was  predicated  upon  supplies 
ordered  by  parties  who  had  contracted  to 
purchase  the  vessel,  but  failed  to  perform  it, 
the  true  owner  of  the  vessel  was  not  bound 
by  the  contract,  and,  therefore,  no  lien  existed 
upon  the  ship. 

The  Hen  given  by  state  statutes  is  in  the  na- 
ture of  a  maritime  Hen.  The  J.  E.  Rumbell, 
148  U.  S.  1.  37  L.  ed.  345,  13  Sup.  Ct.  Rep. 
498;  Fredericks  v.  James  Rees  ft  Sons  Co.  68 
C.  C.  A.  368,  135  Fed.  730. 

Liens  created  by  statute  partake  of  the  na- 
ture of  a  maritime  lien,  the  contract  being 
maritime;  and  the  lien  attaching  to  it  may 
be  enforced  by  a  proceeding  in  rem  in  the  ad- 
miralty.    Wight  v.  Maxwell,  4  Mich.  45. 

In  The  Raleigh,  2  Hughes,  49,  Feci.  Cas.  No. 
11,539,  Judge  Hughes  expresses  the  'opinion 
that,  when  a  state  law  gives  a  lien  upon  a 
vessel  for  the  satisfaction  of  a  maritime  con- 
tract, It  converts  the  contract  into  one  between 
the  material  man  and  the  vessel  Itself,  and  thus 
makes  such  contract  the  subject  of  the  admi- 
ralty process  in  rem. 

In  The  General  Burnside,  3  Fed.  228,  the 
court,  In  determining  that  Hens  for  domestic 
supplies  under  statute  laws  were  entitled  to 
equal  rank  with  maritime  Hens  for  foreign 
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supplies,  stated  that  the  distinction  between 
foreign  and  domestic  Hens  does  not  exist  any- 
where else.  That  various  reasons  had  been 
given  for  drawing  *a  distinction  between  a 
home  port  and  a  foreign  port  in  the  English  ad- 
miralty law.  It  is  supposed  by  some  that  the 
distinction  is  founded  upon  the  fact  that  the 
owner  of  the  vessel  is  presumed  to  have  credit 
in  his  own  port,  and  that,  therefore,  credit 
Is  given  to  the  owner,  and  not  to  the  vessel. 
But  the  true  reason  is  very  plain,  and  grew  out 
of  the  contest  that  was  waged  for  a  long  time 
between  the  admiralty  and  common-law  juris- 
dictions of  England,  In  which  the  common-law 
courts  prevailed,  and  settled  and  determined 
al!  cases  of  admiralty  jurisdiction,  unless  the 
question  arise  with  reference  to  matters  which 
occur  upon  the  high  seas,  asserting  that  no 
maritime  Hens  could  attach  except  upon  the 
high  seas,  as  they  were  not  maritime  transac- 
tions. When  our  own  courts  began  the  admin- 
istration of  admiralty  law,  they  adopted  prin- 
ciples which  should  have  induced  them  to  adopt 
the  theories  of  other  commercial  countries 
which  Ignored  distinctions  made  between  home 
and  foreign  ports. 

Weston  v.  Morse,  40  Wis.  455,  states  that 
state  laws  can  give  certain  maritime  Hens  on 
domestic  ships  in  home  ports.  The  court  says, 
how  the  exclusive  jurisdiction  of  the  Federal 
courts  to  administer  is  reconciled  with  the 
authority  of  state  law  to  create  maritime  Hens 
Is  a  question  with  which  state  courts  have  no 
concern. 

State  statutes  may  give  a  maritime  lien. 
The  Raleigh,  2  Hughes,  44,  Fed.  Cas.  No. 
11,539. 

A  lien  given  by  local  statute  for  materials 
or  repairs  on  a  vessel  engaged  in  maritime  com- 
merce is  a  maritime  Hen.  Warren  v.  Kelley,  80 
Me.   512,   15   Atl.  49. 

In  The  Illinois,  2  Fllpp.  383,  Fed.  Cas.  No. 
7,005,  the  court  says,  speaking  of  liens  given 
by  state  laws:  It  seems  not  inappropriate  to 
call  any  lien  which  secures  a  maritime  con- 
tract, whether  given  by  the  venerable  laws  of 
the  sea,  or  by  a  statute  passed  to  create  It,  n 
maritime  Hen. 

In  The  Westover,  76  Fed.  381,  the  court,  In 
discussing  the  effect  of  the  state  statute,  says : 
As  the  maritime  law  Imposes  the  presumption 
that  credit  is  given  to  the  owner  personally 
when  present  at  a  foreign  port,  and  always 
at  the  home  port,  and  as  the  statute  operates 
to  create  a  Hen  which  Is  enforceable  only 
according  to  the  rules  of  admiralty,  the  effect 
is  to  make  that  presumption  rebuttable,  and 
thus  place  the  domestic  lien  upon  an  actual 
footing  with  foreign  Hens,  if  the  credit  is  so 
given  in  fact.  This  Hen  Is  not  Implied,  but 
must  rest  upon  a  mutual  contract  which  con- 
templates a  credit  upon  the  res.  I  am  of  opin- 
ion, however,  that  this  understanding  may  be 
implied  where  It  is  clearly  pointed  out  by  clr 
cumstances,  and  that  express  terms  to  that 
effect  In  the  contract  are  not  in  all  cases  es 
sential  to  a  Hen. 

5.  Possessory  lien  for  repairs. 

The  possessory  Hen  of  the  mechanic,  as  rec- 
ognized by  the  common  law,  Is  applicable  in 
favor  of  the  material  man,  and  he  may.  In 
some  instances,  resort  to  admiralty  courts  for 
its  protection. 

In  Plnney  v.  Wells,  10  Conn.  104,  the  court 
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says  that  the  law  recognises  a  right  in  those 
whose  services  or  expenditures  have  contribu- 
ted to  enhance  the  value  of  the  property  of 
others  in  their  hands  to  retain  possession  of 
that  property  until  compensation  has  been  made 
for  that  labor  and  those  expenses ;  that  this 
right  or  privilege,  called  a  lien,  Is  for  the 
benefit  of  the  trade:  and  that  the  common 
carrier  is  justly  entitled  to  such  Hen. 

A  shipwright  in  possession  tans  a  lien  at 
common  law.     Scott  v.  Delahunt,  65  N.  Y.  128. 

There  is  a  lien  for  repairs  and  supplies  when 
the  vessel  Is  kept  in  possession.  Nicholson  v 
May,  Wright  (Ohio)  660. 

A  lien  may  be  secured  by  one  who  repairs  a 
domestic  vessel  by  retaining  possession  of  her 
after  the  repairs  are  finished.  The  Marlon. 
1  Story,  68,  Fed.  Cas.  No.  9,087. 

A  shipwright  has  a  possessory  lien  which 
may  be  enforced  in  the  admiralty.  The 
Gustaf,    Lush.    506. 

A  common-law  lien  conferred  upon  the 
shipwright  by  -possession  is  practically  con 
verted  into  a  maritime  lien  by  the  fact  that 
the  admiralty  courts  will  enforce  it.  Park  v 
The    Edgar    Baxter,    37    Fed.   219. 

But  a  very  early  case  refused  to  recognise 
this  as  a  Hen  within  the  cognizance  of  adml 
ralty.  It  held  that  a  shipwright  has  a  lien  on 
the  vessel  so  long  as  she  is  in  his  possession. 
But  the  Hen  extends  no  further  than  as  a  se 
curity,  and  does  not  give  him  a  power  to  sell, 
nor  the  admiralty  court  jurisdiction  to  order 
it.  Shrewsbury  v.  The  Two  Friends,  Bee,  433, 
Fed.  Cas.  No.  12,819. 

6.  Lien  on  proceeds. 

It  has  been  the  practice  of  the  admiralty 
court  to  allow  material  men  to  sue  against 
proceeds  remaining  in  the  registry  of  the  court. 
The  John,  3  C.  Rob.  288. 

d.  What  ports  are  foreign,  and  what  domestic. 

For  the  purpose  of  determining  whether  or 
not  the  supplies  were  furnished  to  a  foreign  or 
a  domestic  ship,  ports  of  different  states  are 
foreign  to  each  other.  The  Sarah  J.  Weed,  2 
Low.  Dec.  555,  Fed.  Cas.  No.  12,350;  Ross 
v.  The  Neversink,  Fed.  Cas.  No.  12,079. 
Affirmed  In  5  Blatchf.  539,  Fed.  Cas.  No 
10,133;  Dearborn  v.  The  Union,  1  W.  N.  C. 
222,  Fed.  Cas.  No.  3,714 :  Woodruff  v.  The 
Levi  Dearborn,  4  Am.  L.  J.  88,  Fed.  Cas.  No 
17,987,  Affirmed  in  4  Am.  L.  J.  97,  Fed.  Cas. 
No.  17,988 ;  Thomas  v.  The  Kosciusko,  UN 
Y.  Legal  Obs.  38,  Fed.  Cas.  No.  13,901  ; 
The  Regulator,  1  Haskell.  17,  Fed.  Cas.  No. 
11,665;  Leddo  v.  Hughes,  15  111.  41;  The 
Chusan,   1   Sprague,   39,   Fed.   Cas.  No.  2,716 

So,  the  several  states  are  foreign  to  each 
other  for  the  purpose  of  determining  the 
authority  to  hypothecate  a  'ship.  Selden  v. 
Hendrickson,  1  Brock.  396,  Fed.  Cas.  No. 
12,639. 

But  Levering  v.  Bank  of  Columbia,  1 
C ranch,  C.  C.  152,  Fed.  Cas.  No.  8,286,  held 
that  the  states  are  not  foreign  to  each  other 
within  the  meaning  of  the  law  supporting 
liens. 

In  Case  v.  Woolley,  6  Dana,  27,  32  Am.  Dec. 
54,  the  court  said  that  it  should  hold  that 
any  place  where  the  vessel  and  Its  owner 
are  not  together  is  a  foreign  port. 

Where  supplies  are  furnished  to  a  vessel  in 
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the  state  to  which  she  belongs,  with  nothing 
to  show  any  necessity  for  a  credit  to  the  ves- 
sel, the  mere  fact,  known  to  the  one  furnish- 
ing the  supplies,  that  she  Is  under  charter  to 
a  nonresident,  will  not  support  a  Hen.  The 
Transit,  4  Ben.  567,  Fed.  Cas.  No.  14,139. 

The  burden  is  not  upon  the  one  furnishing 
supplies  to  a  ship  coming  Into  port  from  the 
sea.  to  show  that  she  was  not  domestic,  in 
order  to  maintain  his  Hen.  Cohan  v.  The 
Rolling  Wave,   Fed.   Cas.  No.  2,959a. 

The  questions  which  have  occasioned  most 
difficulty  have  arisen  where  the  owner  re- 
sided in  one  place  and  the  vessel  was  regis- 
tered in  another,  or  where  there  were  several 
owners  who  resided  in  different  places. 

In  the  former  class  of  cases  some  of  the  ear- 
lier cases  held  that  the  home  port  Is  de- 
termined by  the  place  of  registry.  The  Susan 
G.  Owens,  2  Am.  L  J.  N.  S.  179,  Fed.  Cas.  No. 
13,634. 

So,  the  port  where  the  vessel  is  enrolled  and 
licensed  is  her  home  port;  and  the  circum- 
stance that  her  owner  is  a  foreigner  will  not 
make  her  a  foreign  vessel.  Picket  1  v.  The 
taper,   Taney,   500,   Fed.    Cas.    No.   11,119. 

And  In  any  event  the  port  of  registration  is 
prima  facie  the  home  port,  to  be  overcome  by 
evidence  that  the  owners  reside  elsewhere. 
The    Jennie    B.    Gllkey,    19    Fed.    127. 

But  the  contention  in  favor  of  the  place  of 
registry  gave  way  in  favor  of  the  residence  of 
the  owner,  so  that  the  domlcil  of  the  vessel 
is  determined  by  the  residence  of  the  owners. 
Hill  v.  The  Golden  Gate.  6  Am.  L.  Reg.  273, 
Fed.  Cas.  No.  6,491,  Affirming  Newberry,  A  dm. 
308.  Fed.  Cas.  No.  6.492;  The  Alice  Tainter. 
14  Blatchf.  41,  Fed.  Cas.  No.  195,  Affirming  5 
Ben.  391,  Fed.  Cas.  No.  194;  The  Plymouth 
Rock,  13  Blatchf.  505,  Fed.  Cas.  No.  11,237, 
Affirming  7  Ben.  448,  Fed.  Cas.  No.  11,235; 
Thomas  v.  The  Kosciusko.  11  N.  Y.  Legal  Obs. 
38,  Fed.  Cas.  No.  13,901  ;  The  E.  A.  Barnard, 
14  Phila.  556.  2  Fed.  712 ;  Hill  v.  The  Golden 
Gate,  6  Am.  L.  Reg.  273.  Fed.  Cas.  No.  6,491, 
Affirming  Newberry.  Adm.  308,  Fed.  Cas.  No. 
6,492;  The  Mary  Bell,  1  Rawy.  135.  Fed.  Cas. 
No.  9,199 ;  The  Witch  Queen,  3  Rawy.  201.  Fed. 
Cas.  No.  17,016;  The  Canada,  7  Sawy.  173,  7 
Fed.  119;  Weaver  v.  The  S.  G.  Owens,  1  Wall. 
Jr.  359,  Fed.  Cas.  No.  17.310;  The  Albany.  4 
Dill.  439.  Fed.  Cas.  No.  131  ;  The  Lotus  No. 
2,  26  Fed.  637 :  The  Chelmsford.  34  Fed.  399 : 
The  Havana,  12  C.  C.  A.  361,  26  IT.  S.  App. 
231,  64  Fed.  496;  The  Marlon  S.  Harrtss,  81 
Fed.  964;  Learned  v.  Brown.  36  C.  C.  A. 
524.  94  Fed.  876;  Dowell  v.  Goode,  2& 
Ohio  St.  390;  The  Thomas  Fletcher,  24  Fed. 
375. 

Where  the  supplies  are  furnished  at  the 
port  where  the  owners  reside,  no  Hen  exists, 
although  the  vessel  Is  registered  and  sailed 
ns  one  belonging  to  a  foreign  country.  The 
Alice  Tainter.  6  Ben.  391,  Fed.  Cas.  No.  194, 
Affirmed,  In  14  Blatchf.  41,  Fed.  Cas.  No. 
195.  The  court  says:  This  Is  not  a  case 
where  the  vessel  was  held  out  by  the  real 
owners  as  a  foreign  vessel,  or  a  vessel  In  a 
foreign  port,  in  such  wise  as  to  deceive  or 
mislead  the  Hbellant  to  his  prejudice.  He  says 
that  he  did  not  know  by  whom  she  was  owned, 
lie  had  been  acquainted  with  the  master  a  long 
time.  There  was  nothing  in  the  case  to  show 
that  Hbellant  had  any  idea  that  he  was  sup- 
plying a  foreign  vessel,  or  that  he  was  ob- 
taining a  security  on  her. 
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But,  if  the  vessel  carries  a  foreign  registry 
and  flag,  tbe  lien  cannot  be  defeated  by  the  fact 
that  the  owner  actually  resides  at  the  port 
where  the  supplies  are  delivered.  The  Walky- 
rien,  3  Ben.  394,  Fed.  Cas.  No.  17,091, 
Affirmed  in  11  Blatchf.  241,  Fed.  Cas.  No. 
17,092,  where  the  court  held  that  the  fact 
that  the  foreign  owner  of  a  foreign  vessel  re- 
sided in  the  port  where  the  supplies  were  fur- 
nished will  not  defeat  the  lien  if  the  person 
furnishing  them  was  not  aware  of  that  fact. 

A  ship  whose  legal  owner  and  register  is 
foreign  must  be  regarded  as  foreign,  although 
her  equitable  owner  lives  where  the  supplies 
are  furnished.  The  George  T.  Kemp,  2  Low. 
Dec.  477,  Fed.   Cas.  No.  5,341. 

The  principal  place  of  business  of  tbe  cor- 
poration owning  the  vessel  is  its  home  port. 
Alaska  &  P.  S.  S.  Co.  v.  C.  W.  Chamberlain 
&  Co.  54  C.  C.  A.  56,  116  Fed.  600. 

A  vessel  hired  or  leased  by  a  resident  of  a 
particular  place  for  a  particular  voyage,  or 
for  a  given  time,  will  be  regarded  as  owned 
at  the  place  of  his  residence,  notwithstanding 
the  legal  title,  and  general  owners,  may  be  in 
a  port  in  another  state,  and,  therefore,  no  Hen 
can  be  secured  upon  her  for  supplies  furnished 
at  the  residence  of  the  charterer.  Weaver  v. 
Tbe  S.  G.  Owens,  1  Wall.  Jr.  359,  Fed.  Cas.  No. 
17,310.  In  that  case,  however,  there  had  been 
a  parol  sale  of  the  vessel  upon  condition,  so 
that  the  person  who  ordered  the  supplies 
would  doubtless  be  regarded  as  the  legal  owner. 

Charterers  who  operate  the  vessel  as  owners 
are  deemed  owners  pro  hoc  vice  for  the  pur- 
pose of  determining  the  domlcil  of  the  vessel. 
Hill  v.  The  Golden  Gate,  6  Am.  L.  Reg.  273, 
Fed.  Cas.  No.  6,491,  Affirming  Newberry, 
Adm.  308,  Fed.  Cas.  No.  6,492;  Stephenson 
v.  The  Francis,  21  Fed.  715. 

The  home  port  is  that  of  the  charterer  with 
respect  to  all  persons  with  notice.  Pittman 
v.  The  Samuel  Marshall.  4  C.  C.  A.  385,  6 
U.  S.  App.  389,  54  Fed.  396,  Affirming  49 
Fed.    754. 

The  residence  of  a  person  in  possession  under 
a  contract  of  purchase  is  the  home  port.  Ely 
v    The   Shrewsbury,    69    Fed.    1017. 

It  has  been  held  that,  when  the  owners  of 
a  boat  reside  at  different  places,  she  will  be 
regarded  as  domestic  at  the  port  where  she 
is  enrolled.  Dudley  v.  The  Superior,  New- 
berry, Adm.   176,   Fed.   Cas.   No.   4,115. 

Especially  where  that  is  the  place  of  bus- 
iness of  the  managing  owner.  The  St.  Law- 
rence, 3  Ware,  211,  Fed.  Cas.  No.  12,234. 

So,  where  the  material  man  has  no  knowledge 
that  one  of  the  part  owners  resides  in  the 
state  where  the  repairs  are  made,  and  the  ap- 
plication for  license  states  that  all  owners 
reside  at  the  home  port,  the  Hen  will  not  be 
defeated.  McCarthy  v.  The  Richard  S.  Garrett, 
44  Fed.  379. 

And  the  vessel,  if  owned  by  residents  of 
different  states,  may  be  a  foreign  vessel  in  the 
ports  of  a  state  where  certain  of  her  owners 
reside.  The  Ellen  Holgate,  30  Fed.  125.  The 
court  says %  that  the  place  of  enrolment  and 
registry,  the  place  of  residence  of  the  manag- 
ing owner,  is  prima  facie  the  home  port. 
But  that  the  authorities  do  not  support  the 
theory  that  a  vessel  can  have  more  than  one 
home  port,  or  be  a  domestic  vessel  in  more 
than  one  state  at  the  same  time. 

But  it  has  also  been  held  that,  where  the 
owners  of  a  vessel  reside  in  different  states, 
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no  Hen  for  supplies  can  be  secured  if  they  are 
furnished  in  either.  The  Rapid  Transit,  11 
Fed.  322;  Stephenson  v.  The  Francis,  21  Fed. 
715. 

The  home  of  the  managing  owner  of  the 
vessel  is  its  home  port.  Ress  v.  The  General 
Terry,  3  Dak.  155,  13  N.  W.  533. 

XI.   Contracts  for  construction. 

Although  jurisdiction  over  construction  con- 
tracts had  been  conceded  to  tbe  admiralty 
courts  by  the  common-law  judges  by  the  com- 
promise of  1632  (supra,  II.  f.)  ;  and  although 
a  lien  for  construction  exists  under  the  general 
maritime  law, — the  question  as  to  the  Hen 
reached  the  Supreme  Court  during  the  period 
already  mentioned,  when  that  court  seemed  in- 
clined to  abdicate  as  much  of  its  jurisdiction 
as  possible  and  it  held  that  the  builder  of  a 
vessel  has  no  lien  on  her  for  bis  labor  and 
materials.  People's  Ferry  Co.  v.  Beers,  20 
How.  393,  15  L.  ed.  961.  The  court  said  It 
would  be  a  strange  doctrine  to  hold  the  ship 
bound  in  a  case  where  the  owner  made  the 
contract  in  writing,  charging  himself  to  pay 
in  Instalments  for  building  the  vessel,  at  a 
time  when  she  was  neither  registered  nor 
licensed  as  a  seagoing  ship. 

And  the  court  subsequently  declined  to 
retreat  from  that  position,  so  that  the  rule  is 
that  there  Is  no  lien  for  shipbuilding.  Roach  v. 
Chapman,  22  How.  129,  16  L.  ed.  294 ;  The 
Belfast  (The  Belfast  v.  Boon)  7  Wall.  624,  19 
L.  ed.  266 ;  Edwards  v.  Elliott,  21  Wall.  533, 
22  L.  ed.  489;  Clinton  v.  The  Hannah,  Bee, 
419,  Fed.  Cas.  No.  2,898;  The  Norway,  3  Ben. 
165,  Fed.  Cas.  No.  10,359 ;  Collins  v.  The  Ft 
Wayne,  1  Bond,  476,  Fed.  Cas.  No.  3,012 ;  The 
Iosco,  Brown,  Adm.  495,  Fed.  Cas.  No.  7,060; 
Young  v.  The  Orpheus,  2  Cliff.  29,  Fed.  Cas. 
No.  18,169;  The  Pacific,  5  Hughes,  257,  9 
Fed.  120 ;  The  Sam.  Slick,  1  Sprague,  280,  Fed. 
Cas.  No.  12.283;  The  Callsto,  2  Ware,  37, 
Fed.  Cas.  No.  2,316;  Smith  v.  The  Royal 
George,  1  Woods,  290,  Fed.  Cas.  No.  13,102; 
McCaskey  v.  The  Coal  Bluff  No.  2,  26  Plttsb. 
L.  J.  185,  Fed.  Cas.  No.  8,687;  The  Count 
De  Lesseps,  17  Fed.  460;  The  Guiding  Star, 
18  Fed.  263 ;  The  Kingston,  23  Fed.  200 ;  Rees 
v.  The  General  Terry,  3  Dak.  155,  13  N.  W. 
533;  Rogers  v.  Currier,  13  Gray,  129;  Moo  res 
v.  Lunt,  13  Abb.  Pr.  N.  S.  166;  Scull  v. 
Shakespear,  75  Pa.  297;  Thorsen  v.  The  J.  B. 
Martin,  26  Wis.  488,  7  Am.  Rep.  91;  Coryell 
v.  Perine,  6  Robt.  23. 

In  Clinton  v.  The  Hannah,  Bee,  419, 
Fed.  Cas.  No.  2,898,  appears  a  history  of 
the  resolution  of  the  judges  of  1632.  which  ap- 
peared in  an  early  edition  of  Cro.  Car.  p.  296, 
by  which  it  appeared  that  there  was  a  lien 
for  building  a  vessel.  The  judge  says  that 
these  resolutions  seem  to  be  the  only  founda- 
tion upon  which  this  doctrine  rests,  and  that 
they  were  very  soon  afterwards  declared  to  be 
of  no  authority,  and  left  out  of  subsequent  edi- 
tions of  the  report. 

Under  the  English  statutes,  there  is  a  lien 
for  supplies  furnished  towards  the  construction 
of  a  vessel.     The  Maud  Carter,  29  Fed.  156. 

The  Maud  Carter,  29  Fed.  156,  says  that,  al- 
though the  United  States  Supreme  Court  has 
held  that,  under  the  admiralty  jurisdiction  of 
this  country,  there  is  no  Hen  for  materials 
furnished  in  the  construction  of  a  vessel,  yet 
the  general  maritime  law  of  the  world  gives 
such  a  Hen. 
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The  rullsto,  2  Ware,  37,  Fed.  Cas.  No.  2,316, 
Mays  that,  by  the  general  maritime  law,  ma- 
terial men  who  perform  labor  or  furnish  ma- 
terials for  building  or  repairing  a  vessel,  have 
a  lien  upon  it  for  their  security.  But  this 
rule  has  not  been  adopted  in  this  country. 

In  The  Allianca,  61  Fed.  507,  it  is  said 
that  a  Hen  exists  for  the  building  and  Insurance 
of  vessels  by  the  law  of  most  maritime  coun- 
tries, but  not  by  ours. 

There  is  no  lien  for  credit  given  in  process 
of  construction  of  the  vessel.  McAllister  v. 
The  Sam  Kirk  man,  1  Bond,  360,  Fed.  Cas.  No. 
£,658. 

There  is  no  lien  for  materials  furnished 
towards  the  construction  of  a  vessel.  Allalr 
v.  The  Francis  A.  Palmer,  Fed.  Cas.  No.  203; 
The  Glenmont,  32  Fed.  703,  Affirmed  in  34  Fed. 
402.  In  the  latter  case  the  materials  furnished 
were  stores,  fuel,  tiller  line,  check  line,  copper 
wire,  packing  for  machinery,  pails,  beds,  and 
bedding,  which  were  furnished  two  months 
after  the  vessel  was  completed,  and  just  be- 
fore her  trial  trip.  The  decision  of  the  lower 
court  was  affirmed  on  appeal,  but  the  affirmance 
was  on  the  ground  that  the  articles  were  or- 
dered by  the  resident  owner. 

There  is  no  lien  upon  a  contract  to  furnish 
materials  for  ship  building,  although  they  are 
purchased  in  one  state  for  use  in  another.  The 
Coernine.  21  Month.  L.  Rep.  343,  Fed.  Cas. 
No.  2,944. 

There  is  no  lien  for  supplies  furnished  for 
construction.  Griffenberg  v.  The  John  Laugh- 
lin,  2  W.  N.  C.  612,   Fed.  Cas.  No.  5,811. 

There  Is  no  lien  for  painting  the  ship  be- 
fore delivery.  Scott  v.  The  Plymouth,  6  Mc- 
Lean, 463,  Newberry,  Adm.  56,  Fed.  Cas.  No. 
12,544. 

But  a  Hen  on  a  vessel  for  materials  fur- 
nished for  its  construction  may  be  .created  by 
express  contract.  The  New  Ship,  2  Ware,  203, 
Fed.  Cas.  No.  6,859. 

And  there  may  be  a  Hen  for  rebuilding  a 
damaged  vessel.  Hardy  v.  The  Buggies,  2 
Hughes,  78,  Fed.  Cas.  No.  6,062. 

The  mere  fact  that  a  vessel  has  been 
launched  at  the  time  additional  work  is  done 
on  her  will  not  give  a  maritime  lien  if  it  was 
in  fact  construction  work.  Wilson  v.  Law- 
rence, 82  N.  Y.  409. 

There  is  no  Hen  for  labor  done  and  materials 
furnished  to  complete  a  vessel,  even  after  she 
is  launched.  The  Victorian,  24  Or.  121,  41 
Am.  St.  Rep.  838,  32  Pac.  1040. 

Nothing  done  about  the  construction  of  a 
vessel  gives  a  Hen,  whether  she  has  been 
launched  at  the  time  or  not  Waddell  v.  The 
Daisy,  2  Wash.  Terr.  76,  8  Pac.  616. 

Placing  the  machinery  In  a  vessel  after  she 
is  launched  Is  a  construction  contract  which 
will  give  no  lien.  The  Count  De  Lesseps,  13 
W.  N.  C.  328. 

There  can  be  no  lien  upon  a  particular  ves- 
sel for  material  furnished  generally  to  a  ship 
builder  who  has  several  vessels  on  the  ways, 
with  nothing  to  show  that  it  is  furnished  to 
any  one  of  them.  Drew  v.  The  New  Ship,  17 
Phila.  Leg.  Int.  405,  Fed.  Cas.  No.  4,078. 

In  Bgleston  v.  The  Agnes,  Fed.  Cas.  No. 
4,308,  there  Is  a  general  statement  that  there 
was  a  Hen  on  a  vessel  for  materials  furnished 
for  her  construction;  but  that  must  be  held 
to  have  been  under  the  local  statute. 

So,  in  Menzies  v.  The  Agnes,  Fed.  Cas.  No. 
9,430,  the  court  says  that  the  furnishing  of 
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timber  for  the  construction  of  a  vessel  affords 
adequate  ground  for  a  Hen  in  favor  of  the  ven- 
dor to  the  value  of  the  material  used  in  the 
vessel.  But  the  ruling  must  be  understood  as 
having  been  made  under  the  New  York  stat- 
ute. 

A  shipbuilder  may  maintain  a  lien  on  the 
vessel  which  he  has  constructed,  by  refusing 
to  deliver  possession  of  It  until  he  has  been  paid. 
But  this  is  a  common-law,  and  not  a  maritime, 
lien.  The  B.  F.  Woolsey,  7  Fed.  108 ;  Case  v. 
Woolley,  6  Dana,  27,  32  Am.  Dec.  54. 

A  statutory  lien  for  constructing  a  vessel  is 
not  maritime.  McDonald  v.  The  Nimbus,  137 
Mass.  360;  Globe  Iron  Works  Co.  v.  The  John 
B.  Ketcham,  2d,  100  Mich.  583,  43  Am.  St. 
Rep.  4T4,  59  N.  W.  247. 

Therefore,  admiralty  cannot  enforce  a  Hen- 
given  by  local  law  for  ship  building.  The  M. 
Tuttle  v.  Buck,  23  Ohio  St.  565,  13  Am.  Rep. 
270. 

Some  attempt  has  been  made  to  apply  the 
distinction  between  foreign  and  domestic  ships. 

There  is  no  lien  for  the  building  of  a  domes- 
tic vessel  in  favor  of  laborers  and  material 
men  who  have  dealt  with  the  one  who  con- 
tracted for  the  construction  of  the  vessel  and 
which  has  been  fully  paid  by  the  owner.  Leslie 
v.  Glass,  Taney,  422,  Fed.  Cas.  No.  8,275. 

There  Is  no  Hen  for  articles  furnished  for 
building  a  vessel  in  her  home  port.  The  An- 
telope, 2  Ben.  405,  Fed.  Cas.  No.  482. 

Beers  v.  The  John  Adams,  Fed.  Cas.  No. 
1,231,  held  that  there  Is  a  Hen  for  construction 
of  a  foreign  vessel.  The  court  snys  it  is  very 
clear  that  the  admiralty  law  creates  a  lien 
in  favor  of  a  person  who  does  work,  or  fur- 
nishes supplies  to  a  foreign  ship.  According 
to  the  maritime  law,  the  interests  of  shipping 
and  ships,  not  only  in  their  creation,  but  In 
their  preservation,  are  of  paramount  import- 
ance. The  Importance  of  this  consideration  is 
the  reason  why  the  material  man  who  furnishes 
supplies  for  the  preservation  of  the  ship  is 
entitled  to  a  lien ;  and  there  is  a  like  reason 
for  giving  the  lien  to  him  who  has  furnished 
necessaries  to  bring  the  ship  into  being. 

But  The  Rapid  Transit,  11  Fed.  322,  held 
that  there  is  no  Hen  for  shipbuilding,  although 
it  is  done   in  a  'foreign  port. 

In  Cunningham  v.  Hall.  1  Cliff.  43,  Fed. 
Cas.  No.  3,481,  which  was  on  action  in  per- 
sonam for  breach  of  a  contract  to  build  a 
ship  after  it  had  been  completed  and  turned 
over  to  the  owner,  the  court  says,  if  main- 
tainable at  all,  the  libel  can  only  be  in  per- 
sonam, for  the  plain  reason  that  a  proceeding 
in  rem,  by  the  part  owners,  would  involve  an 
absurdity,  since  they  already  have  the  absolute 
property  in  the  ship,  discharged  of  all  claim 
on  the  part  of  the  builder. 

XII.  Advances. 

a.  Lien  for,  in  general. 

In  The  New  Eagle,  10  Jur.  623,  the  court 
says:  I  know  of  no  principle  recognised  by 
the  common  law,  which  allows  any  person  who 
has  made  advances  on  account  of  a  ship,  unless 
it  be  on  bottomry,  to  come  into  a  court  of  ad- 
miralty for  relief. 

So,  in  The  Vrow  Mlna,  Dodson,  Adm.  235, 
where  the  master  had  taken  up  money  for  the 
repair  of  the  ship,  the  court  held  that  the  len- 
der  had  not   pretended   to  be  possessed   of  a 
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hypothecation  bond,  and  therefore  can  hare  no 
lien  on  the  ship;  for,  though  the  maritime  law 
of  Europe  does  not  require  a  bond  of  hypothe- 
cation, yet,  by  the  law  of  this  country,  a 
bond  of  this  kind  is  absolutely  necessary. 

But  that  doctrine  did  not  prevail  in  this 
country,  for  here  one  who  advances  money 
to  release  liens  on  a  vessel  has  himself  a  lien 
for  his  advances.  The  A.  R.  Dunlap,  1  Low. 
Dec.  360,  Fed.  Cas.  No.  513;  The  Thomas 
Sherlock,  22  Fed.  253 ;  The  Wyoming,  36  Fed. 
493;  The  Dora,  34  Fed.  348;  The  Alna,  40 
Fed.  269 ;  Samuel  Iv  Moore  ft  Sons  Co.  v.  The 
Lime  Rock,  49  Fed.  383. 

Money  advanced  for  necessary  disbursements 
is  entitled  to  a  lien.  The  Augustine  Kobbe,  37 
Fed.  696. 

8o,  advances  for  supplies  are  a  lien.  The 
Augustine  Kobbe,  39  Fed.  559. 

One  who  lends  money  to  be  expended  for 
supplies  has  the  same  lien  which  the  material 
man  who  furnished  them  would  have.  Davis 
v.  Child,  2  Ware,  78,  Fed.  Cas.  No.  3,628. 

But  money  furnished  to  a  vessel  Is  not  a  lien, 
unless  it  is  furnished  for  the  payment  of 
claims  which  would  be  liens.  The  Home,  18 
Nat  Bankr.  Reg.  557,  Fed.  Cas.  No.  6,657. 

So,  mere  advances  of  money  to  the  owner  of 
a  vessel  do  not  create  a  lien  on  her  in  favor 
of  the  lender,  in  the  absence  of  any  agree- 
ment for  a  Hen  upon  the  vessel,  though  the 
money  is  applied  in  payment  of  liens  upon 
her.  The  William  A.  Harris,  8  Ben.  210,  Fed. 
Cas.  No.  17,686. 

So,  money  loaned  to  owners,  to  be  used  in 
running  the  vessel,  carries  no  lien.  United 
States  v.  The  Haytlan  Republic,  65  Fed.  120. 

But  actual  advances  of  money  to  a  ship  at 
a  port  of  refuge,  for  the  needs  of  the  ship  and 
cargo,  are  liens  upon  the  ship,  if  the  expenses 
were  such  as  the  ship  was  bound  to  pay.  The 
Mauna  Loa,  76  Fed.  829. 

There  Is  a  Hen  for  money  supplied  for  the 
use  of  a  ship  and  necessary  to  enable  her  to 
proceed  on  her  voyage.  The  Evangel,  94 
Fed.  680. 

One  who  pays  wages  may  have  a  Hen  for  the 
advance.  The  J.  A.  Brown,  2  Low.  Dec.  464, 
Fed.  Cas.  No.  7,118;  Southern  Bank  v.  The 
Alexander  McNeil,  Fed.  Cas.  No.  13,186. 

A  loan  to  the  master  to  enable  him  to  dis- 
charge the  Hen  of  seamen's  wages  and  relieve 
the  vessel  from  arrest  therefor  constitutes  n 
Hen  on  the  vessel.  The  Fanny,  Fed.  Cas.  No. 
4,637.  The  court  says  the  advance  of  moneys 
required  by  the  necessities  of  the  vessel  is  re- 
garded the  same  as  furnishing  materials,  and 
will  support  an  implied  hypothecation  of  the 
vessel  to  secure  the  advance,  as  well  as  a 
direct  one  by  bottomry  bond. 

A  mortgagee  paying  off  Hens  for  seamen's 
wages  to  prevent  libels  being  filed  therefor  is 
entitled  to  a  Hen  for  the  amount.  The 
Pauline,   136   Fed.   816. 

The  mere  fact  that  the  repairs  have  been 
finished  at  the  time  the  money  is  advanced  to 
pay  for  them  does  not  destroy  the  lien.  The 
Emily  B.  Souder,  8  Blatchf.  339,  Fed.  Cas.  No. 
4,457,  Affirming  3  Ben.  159,  17  Wall.  666,  21 
L.  ed.  683. 

Agricultural  Bank  v.  The  Jane,  19  La.  1, 
held,  however,  that  one  who  advances  money  to 
pay  the  claims  of  material  men  does  not  secure 
their  Hen  on  the  vessel  unless  he  takes  an  ex- 
press assignment  of  their  claim's  so  as  to  secure 
a  conventional  subrogation. 
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The  right  to  a  lien  extends  to  funds  fur- 
nished for  towage  of  the  vessel  in  distress,  for 
custom-house  dues,  consular  fees,  and  medical 
attendance  of  sailors.  The  Emily  B.  Souder 
(The  Emily  B.  Souder  v.  Pritchard)  17  Wall. 
666.    21    L.   ed.   683. 

There  Is  a  Hen  for  money  advanced  to  pay 
wharfage.  The  St.  Lawrence,  L.  R.  5  Prob. 
Div.    250. 

There  is  a  Hen  in  favor  of  one  who  advances 
money  to  the  owner,  who  Is  without  funds  lu 
a  foreign  port,  to  be  used  in  loading  the  vessel, 
where  there  is  an  express  agreement  that  the 
lien  shall  exist.  The  Worthlngton,  66  C.  C. 
A.  555,  133  Fed.  725. 

An  advance  of  money  to  the  master  to  effect 
insurance  is  no  Hen  on  the  vessel.  Merrltt  v. 
Brewer,  14  Month.  L.  Rep.  452,  Fed.  Cas.  No. 
9,483. 

There  is  no  lien  for  advances  not  made  upon 
the  credit  of  the  vessel.  Nippert  v.  The  J.  B. 
Williams,  42  Fed.  533,  Reversing  39  Fed.  823. 

Thus,  there  is  no  lien  on  the  vessel  for 
loans  made  on  pledge  of  freight  as  security. 
The  A.  M.  Bliss,  2  Low.  Dec.  103,  Fed.  Cas. 
No.  274.  The  court  says  the  charterers  are 
on  no  different  footing  from  any  other  per- 
son who  shall  lend  money  to  the  shipowner 
on  a  pledge  for  freight.  The  ship  Is  bound 
to  a  true  performance  of  the  contract  of  hiring, 
including,  perhaps,  the  repayment  of  freight  ad- 
vanced by  the  charterer ;  but  it  Is  not  bound  to 
the  performance  of  a  collateral  agreement  to 
repay  money  loaned  on  the  faith  that  all  the 
covenants  of  the  charter  will  be  kept.  The 
distinction  may  be  a  nice  one,  but  it  appears 
to  be  legal  and   indisputable. 

So,  the  taking  of  a  bottomry  bond  for  ad- 
vances for  repairs  waives  the  lien  which  would 
otherwise  have  been  secured  thereby.  Carring- 
ton  v.  The  Ann  C.  Pratt,  18  How.  63,  15  U  ed. 
267. 

But  the  presumption  Is  that  the  advance* 
were  made  on  the  credit  of  the  vessel.  The 
Acme,  7  Blatchf.  336,  Fed.  Cas.  No.  28. 

A  man  is  entitled  to  a  Hen  for  funds  and 
supplies  furnished  to  a  vessel  owned  by  his 
wife.     The  D.  B.  Steel  man,  48  Fed.  580. 

Before  a  Hen  exists  for  money  advanced  to 
pay  claims  against  a  vessel,  it  must  be  shown 
that  the  purposes  for  which  it  is  advanced  are 
entitled  to  a  lien.  The  Guiding  Star,  9  Fed. 
521. 

Advances  to  pay  custom-house  duties  and 
wages  of  crew  will  give  a  Hen.  The  Tangier. 
2  Low.  Dec.  7,  Fed.  Cas.  No.  13,744.  Dis- 
approving  The  Larch,  2  Curt.  C.  C.  427,  Fed. 
Cas.  No.  8,085. 

•A  lien  for  advances  to  pay  for  repairs  and 
supplies  In  a  foreign  port  is  not  acquired  where, 
to  the  knowledge  of  those  making  the  advances, 
the  freight  money  was  sufficient  for  the  pur- 
pose, if  it  had  not  been  wrongfully  diverted. 
Thomas  v.  Osborn,  19  How.  22,  15  L.  ed.  534. 

One  who  lends  money  for  the  benefit  of  a 
ship  must  depend  for  his  Hen  upon  the  peculiar 
facts  which  constitute  the  basis  of  all  material 
men's  Hens  In  the  maritime  law.  The  equitable 
rule  of  subrogation  does  not,  ipso  jure,  transfer 
existing  Hens  to  a  mere  volunteer  who  ad- 
vances money  to  disburse  a  ship  when  there  Is 
no  stress  of  necessity.  Therefore,  one  who  ad- 
vances money  to  pay  the  crew  for  supplies, 
after  the  vessel  has  been  taken  Into  the  cus- 
tody of  the  law,  has  no  lien.  The  Alcalde. 
132  Fed.  576.     But  in  that  case  the  facts  were 
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that  the  vessel  was  In  ber  final  port  of  desti- 
nation without  any  contract  to  take  her  on 
another  voyage.  The  money  was  not  used,  or 
Intended  to  be  used,  to  clear  the  vessel  from 
rest  mint. 

There  is  no  lien  for  money  advanced  in  a 
foreign  port  to  release  a  vessel  from  an  at- 
tachment to  collect  a  common-law  debt  against 
the  owners.'  The  A.  R.  Dunlap,  1  Low.  Dec. 
850,  Fed.  Cas.  No.  513. 

So,  there  is  no  Hen  for  money  advanced 
to  prevent  seizure  of  a  boat  for  the  collection  of 
old  debts.  Janney  v.  The  Belle  Lee,  Fed.  Cas. 
No.  7,211. 

But  one  who  advances  money  in  a  foreign 
port,  to  release  a  vessel  from  custody  of  the 
law,  has  a  Hen  for  such  advance.  The  J.  R. 
Hoyle,  4  Blss.  234,  Fed.  Cas.  No.  7,557. 

So,  there  is  a  lien  for  advances  to  secure  re- 
lease of  the  boat  from  seizure,  to  enforce  Hen 
for  supplies.       The  Menominie.  36  Fed.  197. 

One  who  advances  money  to  obtain  the  re- 
lease of  a  vessel  from  custody  has  a  lien  for 
the  advances  as  against  the  prior  mortgagee, 
whose  claim  was  Inferior  to  that  for  which  the 
vessel  was  detained.  The  Isaac  May,  21  Fed. 
687. 

Merritt  v.  Brewer,  14  Month.  L.  Rep.  452. 
Fed.  Cas.  No.  9,483,  held  that  advances  in 
cash  to  the  master  create  no  Hen  on  the 
vessel,  unless  appropriated  to  the  necessaries 
which  the  creditor  must  prove. 

But  other  cases  have  held  that  the  lender  is 
not  bound  to  Bee  that  the  master  properly  ap- 
plies the  money  loaned.  United  Hydraulic  Cot- 
ton-Press Co.  v.  The  Alexander  McNeil,  Fed. 
Cas.  No.  14,404. 

And  that,  if  money  is  advanced  in  good  faith 
to  pay  necessary  expenses  in  a  foreign 
port,  the  lien  is  not  destroyed  by  the  fact  that 
the  lender  does  not  ascertain  what  payments 
are  to  be  made,  and  that  some  of  the  money 
Is  applied  to  claims  which  do  not  constitute 
liens.  Southern  Bank  v.  The  Alexander  Mc- 
Neil. Fed.  Cas.  No.  13,186. 

One  who  advances  money  to  the  officers  of 
a  boat,  with  which  to  purchase  cotton  seed 
to  be  shipped  by  the  boat  to  him,  has  no  Hen 
for  the  amount  advanced,  although  they  fail 
to  make  the  purchase  or  refund  the  money. 
The  Josephine  Spangler,  9  Fed.  773.  The  court 
said,  had  the  seed  been  purchased  and  placed 
on  the  boat,  it  would  have  been  bound  for  the 
delivery,  and  liable  for  a  failure  to  do  so ;  bnt, 
until  that  was  done,  the  officers  of  the  boat, 
who  -received  the  money,  were  the  personal 
agents  of  the  claimant,  and  their  failure  to 
perform  that  agreement  was  only  personal, 
and  did  nol  bind   the   boat. 

There  is  no  lien  for  advances  in  the  home 
port.  The  E.  A.  Barnard,  14  Phila.  556.  2 
Fed.  712;  James  Dalzell's  Son  &  Co.  v.  The 
Daniel  Kaine,  31  Fed.  746. 

b.  By   agent,  charterer,  consignee,   etc. 

There  is  no  lien  for  money  advanced  by 
Agents  of  the  owner.  O'Hara  v.  The  Mary,  Bee. 
100,  Fed.  Cas.  No.  10,467. 

Advances  by  the  agent  of  the  owner  of 
the  vessel  to  pay  the  crew  carry  no  lien. 
Howard  v.  The  Georgia,  46  Fed.  669. 

The  agent  of  a  vessel,  who  has  advanced 
money  to  supply  her  with  necessaries,  cannot 
claim  a  Hen  on  her  If  he  has  received  freight 
moneys  more  than  sufficient  to  pay  the  ad- 
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vances.  The  J.  F.  Spencer,  5  Ben.  151,  Fed. 
Cas.  No.  7,316. 

Where  agents  of  a  steamboat  line  are  in  the 
habit  of  advancing  money  as  needed  to  the 
vessels,  and  rendering  periodical  accounts  to 
the  owners  drawing  for  the  amount,  there  is 
no  Hen  en  the  vessels.  The  Advance,  63  Fed. 
142. 

The  agent  of  a  line  of  steamboats,  dis- 
bursing for  them  generally,  has  no  lien  upon 
any  one  for  a  balance  against  the  owner  on 
general  accouut.  The  Raleigh,  2  Hughes,  44, 
Fed.   Cas.  No.   11,539.      . 

Agents  of  a  steamship  have  no  lien  for  ad- 
vances and  supplies  furnished  by  them,  where 
the  evidence  shows  that  they  were  not  made  on 
the  credit  of  the  vessel,  but  were  made  on  the 
credit  of  the  owner.  Conery  v.  Delahouasaye, 
21  C.  C.  A.  141,  41  U.  S.  App.  62,  74  Fed.  842. 

The  general  agent  of  a  ship  in  her  home 
port  is  not  entitled  to  a  lien  for  mariners* 
wages,  which  he  has  paid.  The  Sarah  J.  Weed, 
2  Low.  Dec.  555,  Fed.  Cas.  No.  12,350. 

A  shipping  agent  has  no  lien  for  expenses  of 
fitting  out  advances  to  seamen  and  notarial 
fees  in  the  home  port.  Seaver  v.  The  Thales, 
Fed.  Cas.  No.  12,594.  The  court  says,  in  such 
cases  it  must  be  assumed  that  the  shiping  agents 
and  brokers  render  the  assistance  on  the  credit 
of  the  home  owner,  unless  they  prove  an  ex- 
press assignment  of  the  debt,  by  the  privileged 
creditor,  or,  at  least,  that  they  refused  to  make 
the  advances  on  the  personal  credit  of  the 
master  or  owner. 

But  a  ship's  agent  has  a  lien  for  money  ad- 
vanced in  a  foreign  port,  to  make  good  her  part 
of  a  general  average  arising  out  of  a  jettison 
of  cargo.     The  Dora,  34  Fed.  343. 

So,  where  the  agent  of  a  vessel  is  its  mort- 
gagee, and  takes  the  agency  to  seaure  his 
mortgage  interest,  he  may  have  a  lien  for  the 
advances  which  he  makes  for  the  necessities  of 
the  ship,  In  order  to  protect  his  Interests. 
The  J.  C.  Williams,  15  Fed.  558. 

The  charterer  may  have  a  lien  on  the  vessel 
for  advances  made  in  a  foreign  port,  on  the 
order  of  the  master,  to  procure  necessary 
supplies.  Moore  v.  The  Robilant,  42  Fed. 
162. 

The  consignee  in  a  foreign  port  may  have  a 
Hen  for  advances  made  for  the  necessities  of 
the  ship.  The  Eliza  Jane,  1  Sprague,  152, 
Fed.  Cas.  No.  4,363. 

c.  By  ship's  husband  or  part  owner. 

The  ship's  agent  or  husband  presumptively 
has  no  lien  for  advances  made  to  discharge 
claims  against  her.  The  Raleigh,  32  Fed.  633. 
The  court  says  his  business  and  the  object  of 
his  employment  by  the  owner  are  presumptively 
to  facilitate  the  ship  In  the  transaction  of  her 
business,  and  to  free  her  from  charges;  not 
to  preserve  encumbrances  on  her. 

The  ship's  husband  has  no  lien  for  sums 
paid  by  him  in  satisfaction  of  the  ship's  bills. 
White  v.   $292,300,   19    Fed.   848. 

A  ship's  husband  has  no  lien  upon  it  for  ad- 
vances. Hopkins  v.  Forsyth,  14  Pa.  34,  53 
Am.  Dec.   513. 

But  in  Stewart  v.  Rogers,  19  Md.  98,  It  Is 
stated  that  the  better  opinion  seems  to  be 
that  a  Hen  exists  in  behalf  of  the  ship's 
husband    for    advances. 

There  is  no  doubt  that  a  part  owner  cannot 
acquire  a  Hen  to  the  prejudice  of  outside  lien 
holders.    The  Queen  of  St.  Johns,  31  Fed.  24. 
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In  the  Benton,  Fed.  Cas.  No.  1,334,  the 
court  says,  that  a  material  man  can  have  no 
lien  upon  bis  own  ship  la  too  clear  for  argu- 
ment. And  the  same  rule  applies  where  he  is 
only  a  part  owner.  To  permit  seamen  to  libel 
their  own  vessel  for  wages,  and  thus  cut  out 
creditors  of  an  inferior  class,  or  to  permit  ma- 
terial men  to  share  with  their  creditors  in 
the  distribution  of  their  own  property,  would 
be  not  only  encouragement  to  frauds  of  the 
grossest  description,  but  utterly  inconsistent 
with  our  notions  of  natural  justice. 

Whether  or  not  there  might  be  a  lien  in 
favor  of  a  part  owner  against  the  shares  of 
his  co-owners  would  seem  not  to  be  so  easily 
disposed  of,  as  matter  of  principle.  The  com- 
mon-law courts  decided  against  the  right  (supra, 
II.  g)  on  the  theory  that  part  owners  were 
not  partners.  But  the  fact  that  they  are  not 
partners  does  not  necessarily  settle  the  ques- 
tion. Part  owners  may  be  entire  strangers 
to  each  other,  and  one,  to  preserve  his  own 
property,  may  be  compelled  to  make  advances 
which  are  equally  beneficial  to  co-owners  who 
may  be  unwilling  or  unable  to  contribute  their 
share  of  the  expense.  The  principle  which  up- 
holds all  liens  of  this  character,  to  wit,  that 
he  who  bestows  a  benefit  on  the  property  of 
another  has  a  right  to  receive  his  pay,  and  to 
look  to  the  property  for  it,  at  least  as  long 
as  he  retains  possession  of  it,  or  under  the 
admiralty  law  within  a  reasonable  time, — 
would  seem  to  apply  to  a  part  owner  in  such 
a  position;  but  the  courts,  following  the  com- 
mon-law precedents,  have  settled  the  question 
the-  other  way. 

A  part  owner  and  general  agent  of  a  line 
of  boats  has  no  Hen  for  material  furnished. 
The  St.  Joseph,  Brown,  Adm.  202,  Fed.  Cas. 
No.   12,229. 

A  part  owner  has  no  lien  for  supplies.  The 
Union  Express,  Brown,  Adm.  537,  Fed,  Cas. 
No.   14,364. 

One  part  owner  has  no  lien  for  disburse- 
ments and  liabilities  incurred  for  the  ship.  Ex 
parte  Ilarrison,  2  Rose,  76 ;  The  Larch,  2  Curt, 
C.  C.  427,  Fed.  Cas.  No.  8,085,  Reversing  3 
Ware,  28,  Fed.  Cas.  No.  8,086,  where  it  was 
held  that  he  had  such  a  Hen  for  disburse- 
ments made  in  a  foreign  port. 

A  part  owner  has  no  lien  for  advances  or  dis- 
bursements made  by  him  on  account  of  the  ves- 
sel, or  for  services  rendered  to  her  as  master 
or  otherwise.     The  Lena  Mowbray,  71  Fed.  720. 

One  part  owner  of  a  ship  and  the  cargo  has 
no  lien  upon  the  share  of  the  other  for  advances 
which  he  may  have  made  to  them  before  the 
vessel  sailed.     Braden  v.  Gardner,  4  Pick.  456. 

One  part  owner  has  no  lien  upon  the  ship 
for  a  balance  of  account  which  may  be  due  him. 
The  Jennie  B.  Gilkey,  20  Fed.  161.  In  that 
case  the  action  was  in  equity,  and  not  in  ad- 
miralty, and  plaintiffs  admitted  that  they  had 
no  lien  in  the  admiralty,  but  insisted  on  one 
In  equity,  which  was  denied. 

One  part  owner  of  a  vessel  has  no  lien  upon 
the  shares  of  the  other  for  advances.  The 
Daniel  Kaine,  35  Fed.  785. 

Where  one  of  two  persons  who  build  a 
ship  together,  to  be  owned  by  them  in  certain 
proportions,  advances  more  than  his  proportion 
of  the  expenses,  he  has  no  lien  on  the  ship 
for  the  balance  due  him.  Merrill  v.  Bartlett,  6 
Pick.  46.  The  court  says  the  parties  were  not 
copartners.  For  all  that  one  party  advanced 
toward  the  share  of  the  other  he  was  his  cred- 
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itor,  and  he  had  only  the  same  right  as  other 
creditors  to  attach  his  interest  in  the  ship  or 
other  property  belonging  to  him. 

In  The  H.  E.  Willard,  52  Fed.  387,  where  the 
question  was  as  to  liability  order  a  state  stat- 
ute for  supplies  furnished,  it  appeared  that  the 
one  by  whom  they  were  furnished  was  a  part 
owner,  and  the  court  held  that,  because 
of  that  fact,  the  contract  was  not  maritime,  and 
that,  therefore,  although  the  case  came  within 
the  statute  giving  the  lien,  the  admiralty  court 
had  no  jurisdiction  of  it.  This  ruling  was  put 
upon  the  ground  that'  matters  of  account  be- 
tween part  owners  belong  to  a  court  of  equity, 
and  are  not  within  the  general  jurisdiction  of 
admiralty. 

One  part  owner  of  a  vessel,  paying  more 
than  his  share  of  her  expenses,  has  no-  Hen  on 
the  shares  of  the  others  for  his  reimburse- 
ment. Macy  v.  DeWolf,  3  Woodb.  ft  M.  193, 
Fed.  Cas.  No,  8,933.  The  ruling  seems  to  be 
placed  upon  the  idea  that,  to  uphold  the  lien, 
the  relationship  between  the  part  owners  must 
be  that  of  partners,  and  that,  as  such  was 
not  the  relation,  there  would  be  no  lien.  The 
court  says,  the  vessel  not  having  been  owned 
as  partnership  property  among  its  part  owners, 
the  result  of  a  Hen  as  in  case  of  partnership, 
does  not  follow. 

But  in  The  West  Friesland,  Swabey,  Adm. 
454,  It  was  held  that  agents  of  a  vessel,  who 
are  also  part  owners,  may  sue  the'  vessel  for 
necessaries  furnished.  The  court  said  that  the 
fact  that  the  agent  was  a  part  owner  is  only 
a  technical  objection.  At  common  law,  the 
partner  cannot  sue  partner,  but  that  is  a  rule 
which  does  not  obtain  in  admiralty,  and  here 
the  property  is  sued,  and  not  the  copartner. 

Where  a  part  owner  of  a  vessel  sells  his 
share  to  the  other  owner,  stating  that  there  are 
no  Hens  against  the  vessel,  he  will  not  be  per- 
mitted, subsequently,  to  assert  a  lien  in  his 
own  favor  for  disbursements.  Tisdale  v.  Grant, 
12  Barb.  411. 

A  material  man,  who  places  necessary  re- 
pairs on  a  vessel,  has  a  lien  for  their  value 
as  against  his  co-owner.  Pettit  v.  The  Charles 
Hemje,  5  Hughes,  359,  Fed.  Cas.  No.  11,047a. 
The  court  says,  whatever  the  law  may  be  as 
to  the  right  of  part  owners,  the  libellant  is  not 
trying  to  assert  a  lien  for  advances  made  by 
him  as  part  owner.  He  is  In  court  in  a  dif- 
ferent capacity,  claiming  for  work  upon  the 
vessel  in  a  different  capacity.  He  is  in  court 
as  a  material  man,  trying  to  assert  the  lien 
given  him  by  the  admiralty  law  to  all  who 
furnish  supplies  or  repairs  to  a  vessel.  The 
reasons  and  policy  of  the  admiralty  law  apply 
as  forcibly  in  his  favor  as  in  favor  of  any  other 
material  man. 

But  a  part  owner  has  a  right  to  have  the  ex- 
penses of  the  voyage,  as  well  as  the  outfit  of 
the  ship,  paid  out  of  the  gross  freight  earned. 
Green  v.  Brlggs,  6  Hare,  395. 

XIII.  Mortgage,  purchase  money,  draft*. 

A  mortgage  does  not  create  a  maritime  lien. 
The  Edward  Albro,  10  Ben.  668,  Fed.  Cas. 
No.  4,290;  The  Guiding  Star,  18  Fed.  268; 
Leland  v.  The  Medora,  2  Woodb.  &  M.  92,  Fed. 
Cas.  No.  8,237;  Adams  v.  The  Wyoming,  Fed. 
Cas.  No.  71 ;  The  Portsea,  2  Hagg.  Adm.  84 ; 
The  Exmouth,  2  Hagg.  Adm.  88,  note;  The 
Katie  O'Nell.  65  Fed.  Ill;  The  Selt,  3  Blss. 
344,    Fed.    Cas.    No.    12,649;    Srodes    v.    The 
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Collier,  2  Pittsb.  304,  Fed.  Cas.  No.  13,272, 
Affirmed  In  2  Pittsb.  318,  Fed.  Cas.  No. 
13,272a. 

Even  when  given  to  secure  the  purchase 
money  of  a  vessel.     The  Madrid,  40  Fed.  677. 

A  hypothecation  in  the  form  of  a  mort- 
gage, as  security  for  supplies  furnished  in  a 
foreign  port,  gives  a  Hen.  The  Hilarity, 
Blatchf.  ft  H.  90,  Fed.  Cas.  No.  6,480. 

The  mortgaging  of  a  ship  is  not  a  bottomry 
contract,  and  gives  no  lien  which  can  be  en- 
forced in  the  admiralty.  Bogart  v.  The  John 
Jay,  17  How.  390,  15  L.  ed.  95.  The  court 
says  the  reason  for  this  rule  is  that  the  mere 
mortgage  of  a  ship  other  than  that  of  a  hy- 
pothecated bottomry  is  a  contract  without  any 
of  the  characteristics  or  tendencies  of  a  marl- 
time  Hen,  and  is  entered  into  by  the  parties  to 
it  without  reference  to  navigation  or  the  perils 
of  the  sea.  In  such  case  the  ship  is  the  object 
for  the  accomplishment  of  the  contract,  with- 
out any  reference  to  the  use  «f  her  for  that 
purpose.  There  cannot  be,  then,  anything 
maritime  in  it.  And  failure  to  perform  such 
contract  cannot  make  it  maritime. 

A  contract  to  repay  the  sum  advanced  for 
the  purchase  of  a  vessel  does  not  carry  a  lien. 
The  Perseverance,  Blatchf.  ft  H .  385,  Fed.  Cas. 
No.  11,017. 

Drafts  drawn  by  the  master  of  a  vessel  on 
her  owners  do  not,  of  themselves,  create  a  lien 
on  the  vessel,  although  they  express  on  their 
face  that  they  are  recoverable  against  the  ves- 
sel, freight,  and  cargo,  unless  the  debt  for 
which  tfyey  were  given  binds  the  vessel.  The 
Woodland  (Fechtenburg  v.  The  Woodland)  104 
U.  8.  180,  26  L.  ed.  705. 

The  words  on  a  draft,  "charge  to  wages  and 
supply  account  of  steamer,'*  create  no  lien  on 
her  for  the  amount.  NIppert  v.  The  J.  B. 
Williams,  42  Fed.  533,  Reversing  39  Fed.  823. 

But  a  draft  for  supplies  by  the  master  In  a 
foreign  port,  which  contains  the  clause.  "Value 
received  for  the  necessary  supplies  and  outfit 
for  the  said  vessel,  and  for  the  payment  of 
which  I  hold  my  vessel,  owners,  and  freight 
responsible,"  made  under  authority  of  the 
managing  owner,  constitutes  a  valid  bottomry 
lien  on  the  vessel.  Bolten  v.  The  James  L. 
Pendergast,  30  Fed.  717. 

XVI.  Bottomry. 
a.  May  give  Hen. 

Bottomry  bonds  are  among  the  most  ancient 
and  well-recognised  contracts  giving  a  special 
privilege  in  the  ship,  which  may  be  enforced 
In  admiralty.  The  common-law  courts  recog- 
nised the  admiralty  jurisdiction  over  this  class 
of  contracts  when  jurisdiction  over  almost 
all  others  was  denied   (*upraf  II  e). 

In  The  Grapeshot  (The  Grapeshot  v.  Waller- 
stein)  9  Wall.  129,  19  L.  ed.  651,  it  is  said 
that  a  bottomry  bond  Is  an  obligation,  exe- 
cuted, generally,  in  a  foreign  port,  by  the  mas- 
ter of  a  vessel,  for  repayment  of  advances  to 
supply  the  necessities  of  the  ship,  together  with 
such  interest  as  may  be  agreed  on ;  which  bond 
creates  a  lien  on  the  ship,  which  may  be  en- 
forced in  admiralty  in  case  of  her  safe  arrival 
at  the  port  of  destination ;  but  becomes  abso- 
lutely void  and  of  no  effect  in  case  of  her  loss 
before  arrival. 

A  bond  which  provides  for  no  maritime  in- 
terest or  marine  risk,  and  merely  pledges  the 
vessel  to  secure  a  debt  and  simple  interest,  is 
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not  a  bottomry  bond.     Leland  v.  The  Medora, 
2  Woodb.  &  M.  92,  Fed.  Cas.  No.  8,287. 

The  marine  risk  is,  however,  the  distinguish- 
ing characteristic  of  a  bottomry  bond.  If  that 
is  present,  other  things  may  be  dispensed  with. 

A  document  which  Is  in  fact  a  bottomry 
bond  1b  not  void  because  it  is  called  something 
else.  The  Haabet  [1899]  P.  295,  81  L.  T.  N. 
S.  463 ;  The  Blpts,  U  R.  4  Adm.  ft  Eccl.  1 ; 
The  Cecilie,  L.  R.  4  Prob.  Div.  210. 

And,  if  a'  bond  Is  given  to  secure  the  cost  of 
necessary  supplies,  the  fact  that  the  formal 
requisites  are  not  complied  with  will  not  de- 
feat a  right  to  bold  a  lien  on  a  vessel,  although 
the  interest  is  lost.  The  Eureka,  2  Low.  Dec. 
417,  Fed.  Cas.  No.  4,547. 

Maitland  ▼.  The  Atlantic,  Newberry,  Adm. 
514,  Fed.  Cas.  No.  8,980,  held  that  a  bond 
executed  as  a  hypothecation  of  the  vessel,  to 
secure  money  to  pay  for  repairs,  but  not  upon 
the  principles  which  govern  such  securities, 
does  not  create  a  Hen.  The  ruling  was  made 
on  the  authority  of  the  English  cases,  and  to 
the  contention  that  the  transaction  might  be 
enforced  as  a  valid  hypothecation  independent- 
ly of  the  invalidity  of  the  bond.  The  court 
said:  "He  is  widely  mistaken,"  Since  the 
parties  have  chosen  to  bind  themselves,  so  shall 
they  be  bound ;  and  the  court  has  no  authority 
whatever  to  view  the  stipulations  of  their  con- 
tract simply  for  the  purpose  of  administering 
equitable  relief  as  a  court  of  admiralty.  It 
has  sometimes  appeared  that  advances  have 
been  made  for  repairs  In  foreign  ports,  partly 
upon  the  credit  of  the  owners,  and  partly  up- 
on security  of  the  ship ;  and  the  whole  amount 
of  the  advances  so  made  has  been  included  In 
a  bottomry  bond.  In  such  cases  the  bonds 
might  be  enforced  for  the  part  advanced  on 
the  credit  of  the  ship.  Distinguishing  a  case 
In  which  an  amendment  had  been  allowed  to 
permit  the  Hbellant  to  proceed  upon  general 
principles  of  admiralty  law,  the  court  said  that 
it  could  not  be  allowed  in  the  case  before  It,  be- 
cause the  lender  had*  not  made  the  loan  de- 
pendent upon  the  safe  arrival  of  the  vessel. 
If,  instead  of  relying  upon  the  general  princi- 
ples of  maritime  law,  the  lender  chooses  to 
exact  a  special  hypothecation  of  the  vessel 
and  cargo,  and  causes  to  be  inserted  in  the 
instrument  clauses  which  operate  as  a  waiver 
of  his  lien,  or  as  a  surrender  of  his  right  to 
proceed  in  rem,  the  court  asks:  "How  can  a 
court  of  admiralty  grant  liim  relief?"  And,  If 
he  exacts  maritime  interest  upon  his  loan,  and 
expressly  refuses  to  assume  maritime  risks,  Is 
it  not  clear  that  the  very  instrument  upon 
which  he  relies  for  his  security  is  an  abandon- 
ment of  all  claim  against  the  vessel. 

So,  no  bond  executed  by  the  master  can  be 
held  good,  unless  founded  on  a  bottomry  con- 
sideration.    The  Emancipation,  1  W.  Rob.  124. 

The  Rhadamanthe,  Dodson,  Adm.  201,  says 
that  bottomry  bonds  have  always  been  upheld 
In  the  admiralty  court  with  a  very  high  hand, 
and  it  would  be  very  detrimental  to  the  Inter- 
ests of  the  commercial  world  if  they  were  not 
so  upheld. 

Where  money  is  borrowed  for  necessary  pur- 
poses during  the  course  of  a  voyage,  and  where 
there  is  no  other  credit,  the  court  Is  disposed 
to  go  far  to  uphold  bottomry  bonds.  The 
Calypso,  3  Hagg.  Adm.  162. 

And  a  bottomry  bond  gives  a  Hen.  Mait- 
land v.  The  Atlantic,  Newberry,  Adm.  514, 
Fed.  Cas.  No.  8,980. 
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In  Hnssey  v.  Allen,  6  Mass.  163,  it  is  said, 
toy  the  way  of  argument,  tnat,  when  necessary 
supplies  are  to  be  furnished  a  vessel  on  her 
voyage  and  from  home,  the  material  man  may 
furnish  them  on  the  credit  of  the  vessel,  by 
taking  a  hypothecation. 

But,  though  a  master  gives  an  obligation  in 
the  form  of  a  bottomry  bond,  it  creates  no 
valid  lien  on  the  vessel,  if  it  was  not  required 
by  necessity;  and  he  has  no  express  authority 
to  make  the  contract.  The  Lykua,  36  Fed. 
921. 

To  authorize  a  bottomry  bond  by  the  master 
to  secure  advances,  it  must  appear  that  they 
were  made  for  supplies  or  repairs  necessary  for 
the  voyage  or  safety  of  the  vessel,  and  that 
they  could  not  have  been  procured  on  reason- 
able terms,  nor  with  funds  in  the  master's  con- 
trol, nor  upon  the  credit  of  the  owner  inde- 
pendent of  the  hypothecation.  Harned  v. 
Churchman,  4  La.  Ann.  310,  50  Am.  Dec.  573. 

A  bottomry  bond  may  be  executed  upon  a 
hired  transport  in  the  service  of  the  govern- 
ment.    The  Jane,  Dodson,  Adm.  461. 

b.  Who  may  give. 

The  common-law  courts  recognised  the  lien 
of  bottomry  bonds  because  it  appeared  neces- 
sary that  there  should  be  some  means  of  re- 
lieving the  necessities  of  a  ship  which  had  got- 
ten into  distress  in  a  foreign  port.  The  rep- 
resentative of  the  ship  and  of  the  owners, 
under  such  circumstances,  was  the  master,  and, 
therefore,  it  seems  to  have  been  assumed  that 
he  was  the  only  one  who  had  authority  to 
execute  such  an  instrument.  But  it  was  set- 
tled at  a  very  early  date  that  the  master  had 
such  authority. 

In  Delaware  Mut  Safety  Ins.  Co.  v.  Gossler, 
96  U.  8.  645,  24  L.  ed.  863,  the  court  says  it 
Is  Important  for  the  interests  of  commerce 
that  a  master  in  a  foreign  port,  standing  in 
qeed  of  assistance,  arising  out  of  some  unfore- 
seen necessity,  to  complete  the  voyage,  and 
having  no  credit,  should,  for  that  object,  be 
Invested  with  authority  to  pledge  the  ship,  and 
charge  upon  it  the  repayment  of  the  loan  in 
case  of  her  safe  arrival. 

In  Descadillas  v.  Harris,  8  Me.  298,  it  is 
said,  by  way  of  argument,  that,  in  cases  of 
necessity,  the  master  has  the  power  of  hypothe- 
cating the  ship  and  freight,  and  even  the  car- 
go, in  a  foreign  port,  for  the  purpose  of  pro- 
curing supplies  and  repairs. 

The  master  may  hypothecate  the  vessel  for 
necessary  repairs  in  a  foreign  port.  James  v. 
Bixby,  11  Mass,  34. 

To  justify  the  master  in  executing  a  bot- 
tomry bond,  it  is  requisite  that  the  advances 
shall  be  made  to  enable  the  vessel  to  refit,  or 
to  pay  for  the  repairs  and  despatch  of  the  ves- 
sel for  the  completion  of  her  voyage;  and  the 
master  should  be  unable  to  obtain  the  same  on 
personal  credit.  Soares  v.  Rahn,  3  Moore,  P. 
C.  C.  1. 

A  master  has  the  same  authority  to  hypothe- 
cate the  ship  that  he  has  to  hypothecate  the 
freight.  Whenever  he  may  bottomry  the  one, 
he  may  the  other,  and  the  same  circumstances 
must  exist  in  either  case  to  justify  the  secu- 
rity. The  Sophie  Wilhelmine,  7  C.  C.  A.  569, 
20  U.  8.  App.  119,  58  Fed,  890. 

The  master  appointed  by  the  charterers  with 
a  possession  of  the  vessel  for  the  voyage  has 
authority  to  execute  a  bottomry  bond  on  the  I 
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vessel.     Breed   v.    The   Venus,    Fed.    Cas.   No. 
1,827. 

A  bottomry  bond  may  be  given  by  a  master, 
substituted  abroad  for  the  one  placed  in  charge 
by  the  owner.  The  Kennersley  Castle,  3  Hagg. 
Adm.  7 ;  The  Rubicon,  8  Hagg.  Adm.  9. 
'  Where  a  master  wrongfully  attempted  to  con- 
vert the  vessel  and  sell  it  for  his  own  use, 
which  was  prevented  through  the  interference 
of  the  public  authorities,  whereupon  a  new 
master  was  appointed  by  the  consul  represent- 
ing the  country  to  which  the  vessel  belonged, 
who  secured  advances  on  bottomry  to  pay  ex- 
penses Incurred  by  the  vessel,  the  bond  was 
upheld.  The  Jacmel  Packet,  2  Ben.  107,  Fed. 
Cas.   No.   7,154. 

In  the  Circassian,  3  Ben.  398,  Fed.  Cas.  No. 
2,724.  it  is  said  that  bottomry  bonds  are  the 
creatures  of  necessity  and  distress.  They  are 
permitted  in  order  to  enable  the  ship  to  save 
herself  from  disaster,  and  to  continue  the  em- 
ployment for  which  she  was  constructed.  And 
when,  in  any  case,  that  object  has  been  at- 
tained in  a  proper  manner  by  means  of  a  bot- 
tomry bond  as  a  last  resort,  it  Is  doubtful 
whether  it  will  do  to  hold  that  the  instrument 
is  unauthorized. 

And  the  fact  that  the  owner  is  known  to 
be  bankrupt  at  the  time  a  bottomry  bond  is 
given,  will  not  destroy  Its  validity.  The  St 
Catherine,  3  Hagg.  Adm.  253. 

The  fact  that  the  lien  was  first  established 
In  cases  where  the  bond  was  executed  by  the 
master  led  the  courts  to  hesitate  to  extend  it 
to  bonds  executed  by  the  owner. 

In  Hurry  v.  The  John  &  Alice,  1  Wash.  C. 
C.  293,  Fed.  Cas.  No.  6,923,  the  court  inti- 
mates that,  although  the  master  is  also  owner 
of  the  vessel,  he  may  give  a  bottomry  bond 
for  necessary  supplies;  but  it  will  not  be  a 
marine  hypothecation  unless  it  was  given  by 
virtue  of  his  authority  as  master.  The  court 
states  that,  although  the  master,  as  such,  may 
hypothecate  the  vessel  under  the  provisions  of 
the  maritime  law,  the  master,  being  also  owner, 
may  give  a  specific  lien  on  his  vessel  without 
resorting  to  this  law.  He  does  it  in  virtue 
of  his  title  as  owner,  not  by  force  of  his  author- 
ity connected  with  the  nature  of  his  employ- 
ment; and  the  obligation  so  given  Is  not  mari- 
time in  Its  nature,  nor  within  the  jurisdiction 
of  courts  of  admiralty. 

But  the  master  might  be  owner,  either  in 
whole  or  in  part,  or  the  owner  might  accom- 
pany the  vessel  on  its  voyage,  and,  in  such 
cases,  the  result  of  a  holding  that  the  owner 
could  not  give  a  bottomry  bond  would  be  dis- 
astrous; and  the  courts  were  therefore  com- 
pelled to  recognise  the  validity  of  such  a  lien. 

A  bond  signed  by  the  owner,  for  necessary 
supplies  for  the  voyage,  was  upheld  in  The 
Duke  of  Bedford,  2  Hagg.  Adm.  294,  it  appear- 
ing that  the  master,  between  whom  and  the 
owner  difficulties  had  arisen,  and  to  dispossess 
whom  steps  had  been  taken  by  the  owner,  re- 
fused to  sign  it.  The  court  says  Its  only  doubt 
arises  from  the  limited  jurisdiction  allowed  the 
court,  which  has  been  confined  usually  to  bonds 
given  by  a  master  at  a  distance  from  the  owner. 
But  that  would  be  an  objection,  rather  to  the 
jurisdiction  of  the  court,  than  to  the  essential 
quality  of  the  bond. 

A  bottomry  bond  may  be  executed  by  the 
owner  in  a  foreign  port.  The  Royal  Arch. 
Swabey,  Adm.  269. 

The  owner  may  give  a  bottomry  bond  upon 
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his  ship  In  a  foreign  port  to  fit  her  oat  for 
the  voyage  home.  The  Heligoland,  Bwabey, 
Adm.  491. 

The  right  of  the  owner  to  execute  the  bond 
being  established.  It  soon  became  apparent  that 
it  rested,  not  as  did  that  of  the  master,  upon 
authority  implied  from  the  necessity  of  the 
case,  but  upon  his  property  right  In  the  ship, 
and  consequent  right  to  do  with  it  what  he 
pleased;  and,  therefore,  there  was  no  ground 
for  a  distinction,  so  far  as  he  was  concerned, 
between  a  home  and  a  foreign  port. 

Therefore,  the  owners  may  make  a  valid 
bottomry  bond  In  a  foreign  or  home  port.  And 
in  such  case  It  is  not  necessary  that  the  money 
shall  be  advanced  for  the  necessaries  of  the 
ship,  cargo,  or  voyage.  The  Draco,  2  Sumn. 
157,  Fed.  Cas.  No.  4,057,  Disapproving  Hurry 
v.  The  John  ft  Alice,  1  Wash.  C.  C.  203,  Fed. 
Cas.  No.  6,023. 

A  bottomry  bond  may  be  executed  by  th* 
owner  of  a  ship  at  a  home  port,  and  its  valid- 
ity does  not  depend  upon  the  application  of 
the  money,  when  obtained  by  the  owner,  to 
the  purposes  of  the  ship  or  of  the  voyage. 
Greeley  v.  Waterhouse,  19  Me.  0,  36  Am.  Dec. 
730. 

Bottomry  bonds  may  be  given  by  owners 
for  security  of  mercantile  or  other  debts;  au< 
these  may  be  executed  either  In  places  where 
the  owners  dwell,  or  In  foreign  ports,  by  their 
order.  But  these  bonds,  unless  the  requisites 
of  the  positive  law  with  respect  to  necessity 
and  absence  of  credit  exist,  do  not  create  a 
hypothecation  of  the  vessel  within  the  Juris- 
diction of  the  admiralty  court.  Forbes  v.  The 
Hannah,  Bee,  848,  Fed.  Cas.  No.  4,925. 

A  valid  bond  may  be  given  by  the  master 
as  owner,  in  a  port  of  his  native  country  dis- 
tant from  the  place  of  his  domic  11,  In  order  to 
furnish  repairs  and  supplies  necessary  to  en- 
able the  vessel  to  reach  her  home  port.  The 
Barbara,  4  C.  Rob.  1. 

Since  the  owner's  right  to  give  the  bond 
depended  upon  his  property  right  In  the  vessel, 
the  purpose  for  which  the  bond  was  given 
must,  of  course,  become  immaterial. 

In  The  Royal  Arch,  Swabey,  Adm.  278,  the 
court  says,  nothing  very  distinct  Is  to  be  found 
in  the  books  upon  the  subject  of  the  execu- 
tion of  bonds  by  the  owner  of  the  vessel.  And 
such  bonds  are  usually  given  during  voyages 
by  the  master  without  the  cognisance  of  the 
owner,  and  In  cases  of  distress.  But,  when 
the  owner  consents  to  the  execution  of  the 
bond,  such  consent  Is  very  strong  evidence  that 
all  the  facts  exist  which  make  it  necessary. 

When  the  owner  of  the  vessel  secures  a  loan 
upon  it  by  bottomry  bond,  he  need  not  devote 
the  money  to  the  necessities  of  the  vessel,  car- 
go, or  voyage,  but  may  employ  it  at  his  dis- 
cretion. Eneas  v.  The  Charlotte  Minerva, 
Fed.  Cas.  No.  4,483. 

The  owner  of  a  ship  may  bottomry  her  abroad 
to  secure  a  loan  of  money,  or  his  personal  lia- 
bility for  the  ship  or  voyage,  provided  the  debt 
be  put  at  risk  without  regard  to  the  necessities 
of  the  ship,  or  his  Inability  to  obtain  credit 
or  supplies  by  other  meanB,  or  the  receipt  of 
the  consideration  before  the  ship  went  to  sea. 
The  Panama,  Olcott,  343,  Fed.  Cas.  No.  10,703. 

The  master  of  a  vessel  has  a  right  to  give 
a  bottomry  bond  against  his  own  interest,  with- 
out the  existence  of  any  necessity  for  so  do- 
ing. The  Kathleen,  2  Ben.  458,  Fed.  Cas.  No. 
7,624. 
70  L.  R.  A. 


But  In  answer  to  the  claim  that  the  bond  was 
executed  by  a  master  who  was  part  owner,  and 
therefore  estopped  to  question  the  validity  of 
the  bond,  the  court,  in  sbares  v.  Rahn,  3  Moore, 
P.  C.  C.  1,  said,  however  that  might  be  before 
another  tribunal,  such  argument  cannot  avail 
before  a  court  of  admiralty,  because  the  author- 
ity of  that  court  In  case  of  a  bottomry  bond  Is 
founded  upon  the  existence  of  a  necessity  aris- 
ing from  want  of  personal  credit;  and,  unless 
that  fact  Is  established,  the  court  has  no  juris- 
diction to  enforce  the  bond. 

There  Is,  however,  a  line  of  cases  holding  that 
the  master  cannot  execute  a  bottomry  bond  In 
a  home  port.  This  Is  true  because  his  author- 
ity. Implied  from  necessity,  Is  wanting,  since 
the  owner  is  at  hand  to  look  after  his  own 
interests. 

The  master  cannot  give  a  bottomry  bond  up- 
on a  domestic  vessel  in  any  port  in  the  King- 
dom.    The  Lochiel,  7  Jur.  265,  2  W.  Rob.  34. 

And  In  England  It  has  been  held  that  a  bond 
given  by  a  master  with  the  consent  -  of  the 
owner, 'upon  a  British  ship  lying  In  a  Brit- 
ish port,  for  a  new  voyage,  is  not  within  the 
admiralty  Jurisdiction.  The  Royal  Arch, 
Swabey,   Adm.  269. 

The  reasons  for  this  ruling  are  stated  to  be 
that  such  bond  would  create  what  may  be 
termed  a  secret  Hen  on  the  ship  without  what 
the  law  would  consider  necessity;  the  policy 
of  the  law  being  that  no  liens  on  the  ship  shall 
be  created  which  do  not  appear  on  the  face  of 
the  ship's  papers.  So  contracts  of  bottomry, 
made  by  the  owners  themselves  In  this  country 
at  the  beginning  of  the  voyage,  by  which  the 
ship  is  pledged  as  a  security,  cannot  be  en- 
forced in  the  admiralty  against  the  ship.  The 
Royal  Arch,  Swabey,  Adm.  269. 

If  one  of  the  owners  of  the  vessel  resides  at 
the  place  where  the  supplies  are  furnished,  the 
master  has  no  authority  to  give  a  bottomry 
bond  for  the  amount.  And  the  same  rule  ap- 
plies where  the  bond  is  attempted  to  be  given 
In  the  port  where  the  consignee  has  money, 
which  might  have  been  applied  to  satisfy  the 
necessities  of  the  ship.  The  Lavlnla  v.  Bar- 
clay, 1  Wash.  C.  C.  40,  Fed.  Cas.  No.  8,125. 

In  Lister  v.  Baxter,  2  Strange,  695,  It  Is 
stated  that  the  master  has  no  power  to  hypothe- 
cate the  ship  In  port  before  she  starts  out  on 
her  voyage. 

Before  the  voyage  Is  begun  and  In  ports 
where  the  owner  resides,  the  requisite  neces- 
sity cannot  exist.  Boreal  v.  The  Golden  Rose, 
Bee,  131,  Fed.  Cas.  No.  1,658. 

A  ship  cannot  be  hypothecated  before  the 
voyage  has  begun,  or  in  places  where  the  own- 
ers reside,  even  for  necessities.  Turnbull  v. 
The  Enterprise,  Bee,  345,  Fed.  Cas.  No. 
14,242. 

But  In  Miller  v.  The  Rebecca,  Bee,  151  Fed. 
Cas.  No.  9,587,  a  bottomry  bond,  given  by  the 
master  of  the  vessel  to  secure  advances  for  fit- 
ting the  vessel  out  for  sea,  was  upheld. 

c.  Necessity  must  exist. 

The  Interests  of  the  owner  being  at  the  mercy 
of  the  master,  and  the  bottomry  loan  being 
at  ruinous  rates  of  interest,  the  master's  au- 
thority will  only  be  Implied  from  argent  neces- 
sity, both  as  to  the  supplies,  and  to  a  resort 
to  that  method  of  securing  the  funds;  and  all 
parties  must  act  with  the  utmost  good  faith. 

A  double  necessity  must  exist  to  render  a 
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bottomry  bond  valid.  One,  a  necessity  for  ob- 
taining- supplies  and  prosecuting  the  voyage, 
and,  two,  the  Impossibility  of  obtaining  them  in 
any  other  way  than  by  the  hypothecation  of  the 
ship.     The  Herseyt  3  Hagg.  Adm.  404. 

To  justify  the  giving  of  a  bottomry  bond,  it 
is  not  only  essential  that  there  should  be  a 
necessity  for  the  repairs  but  there  should  also 
be  a  necessity  of  resorting  to  a  bottomry  bond 
in  order  to  procure  the  proper  funds  to  defray 
the  expenditure.  The  Fortitude,  3  Sumn.  228, 
Fed.  Cas.  No.  4,953. 

No  bottomry  bond  by  the  master  is  valid  where 
the  owners  are  present  or  have  funds  which 
can  be  resorted  to  for  the  necessities  of  the 
vessel.  Patton  v.  The  Randolph,  Gilpin,  457, 
Fed.    Cas.  No.   10,837. 

A  bottomry  bond  is  justified  only  when  it  is 
necessary  to  obtain  repairs  or  supplies  in  order 
to  prosecute  the  voyage,  and  when  it  is  neces- 
sary to  resort  to  such  bond  from  inability  to 
procure  the  required  funds  in  any  other  way. 
Delaware  Mut.  Safety  Ins.  Co.  v.  Gossler,  96 
U,  S.  645,  24  L.  ed.  863. 

There  can  be  no  hypothecation  in  the  absence 
of  necessity  and  want  of  personal  credit. 
Cnnizares  v.  The  Santlssima  Trinidad,  Bee,  353, 
Fed.  Cas.  No.  2,383. 

To  create  a  valid  bottomry  bond  the  hypothe- 
cation must  be  absolutely  necessary  for  the 
safety  of  the  ship,  and  to  enable  her  to  pro- 
ceed on  her  voyage,  and  not  for  any  other 
debt  or  demand,  either  precedent  or  coexistent, 
for  other  purposes,  or  on  ocner  accounts,  it 
must  be  in  a  strange  port,  and  not  where  the 
owners  reside.  It  must  be  where  none  of  the 
owners  are  present,  and  where  the  master  has 
no  goods  either  belonging  to  his  owner  or  him- 
self; for  he  may  sell  the  cargo  to  repair  the 
ship.  There  must  be  no  other  means  of  pro- 
curing funds.  The  sum  loaned  must  be  at  risk ; 
that  is,  the  money  must  be  advanced  on  the 
faith  of  the  ship ;  at  the  sole  risk  of  he*  loss  or 
safety.  In  the  absence  of  these  requisites,  the 
master  has  no  power,  as  such,  to  pledge  the 
ship  and  "freight.  Rucher  v.  Conyngham,  2 
Pet.  Adm.  295,  Fed.  Cos.  No.  12,100. 

To  sustain  a  bottomry  bond,  there  must  be 
not  only  a  necessity  for  obtaining  repairs  and 
supplies,  but  also  a  necessity  of  resorting  to 
bottomry  to  obtain  the  money  from  inability  to 
procure  the  funds  in  any  other  way.  Burke 
v.  The  M.  P.  Rich,  1  Cliff.  308,  Fed.  Cas.  No. 
2,161.  The  court  says,  if  the  master  has  funds 
of  his  own,  or  of  the  owner  in  his  possession, 
or  within  his  control ;  or  if  he  can,  by  any 
other  reasonable  means,  procure  them  upon  his 
own  credit  or  that  of  the  owner,  or  by  advances 
on  the  freight,  or  by  passage  money, — he  is  not 
at  liberty  to  resort  to  a  bottomry  bond. 

In  Forbes  v.  The  Hannah,  Bee,  348,  Fed.  Cas. 
No.  4,925,  It  is  Bald  that  it  would  seem  that, 
by  the  necessity  so  frequently  urged  as  a 
ground  for  a  maritime  hypothecation,  the  ship 
should  be  driven  by  distress  Into  some  other 
port  than  that  of  her  destination ;  or,  at  least, 
that  some  extraordinary  casualty  should  oc- 
casion an  unforeseen  and  Inevitable  expense  in 
the  port  of  her  voyage.  Because  it  is  hardly 
to  be  supposed  that  an  owner  would  send  the 
ship,  much  less  that  he  would  take  her  him- 
self, to  a  place  where  he  could  not  command 
either  money  or  credit  for  ordinary  repairs 
and  supplies. 

But  Reade  v.  Commercial  Ins.  Co.  3  Johns. 
352,  3  Am.  Dec.  495,  held  that  a  bottomry  bond 
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is  not  avoided  by  the  fact  that  it  was  executed 
in  the  port  of  destination  of  the  vessel.  The 
only  important  inquiry  must  necessarily  be 
were  the  exigencies  of  the  case  such  as  to 
render  the  pledge  of  the  ship  indispensable. 

To  justify  a  bottomry  bond  the  money  must 
be  wanted  for  the  necessities  of  the  ship.  The 
Roderick  Dhu,   Swabey,  Adm.   177. 

An  anticipated  necessity  for  funds' will  not 
authorize  a  bottomry  bond.  Gibbs  v.  The 
Texas,  Crabbe,  236,  Fed.  Cas.  No.  5,885. 

A  bottomry  bond  is  justified  where  a  vessel 
reaches  an  intermediate  port  so  short  of  pro- 
visions that  passengers  and  crew  are  on  short 
allowance,  and  the  master  is  without  money, 
is  unable  to  obtain  credit,  or  communicate  witn 
the  owner.  The  Northern  Light,  106  Fed. 
748. 

No  necessity  can  exist  if  funds  are  avail- 
able from  any  other  source. 

There  can  be  no  bottomry  if  there  is  money 
of  the  owners  in  possession  of  the  master.  The 
Packet,  3  Mason,  255,  Fed.  Cas.  No.  10,654. 

A  hypothecation  bond  cannot  be  sustained 
it  there  is  freight  money  which  can  be  applied 
to  the  necessities  of  the  ship.  Tunno  v.  The 
Mary,  Bee,  120,  Fed.  Cas.  No.  14,237. 

The  master  cannot  hypothecate  the  vessel 
while  goods  of  his  own,  or  of  his  owner,  are 
on  board.  Cupisino  v.  Perez,  2  Da  11.  194,  1  L. 
ed.  345. 

But  the  master  may  give  a  bottomry  bond 
for  necessaries,  without  applying  money  of 
shippers  which  he  has  in  his  possession.  The 
Packet,  3  Mason,  255,  Fed.  Cas.  No.  10,654. 
The  court  says  he  is  to  get  the  necessary  re- 
pairs done  at  as  little  sacrifice  as  possible. 
If  he  has  money  on  board,  and  the  use  of  that 
will  be  the  least  sacrifice,  he  ought  to  resort 
to  it  in  the  first  instance.  But  there  may  be 
cases  in  which  the  use  of  the  money  would  be 
the  greatest  sacrifice. 

A  bond  taken  by  one  who  advances  money 
with  knowledge  of  the  presence  of  the  agent 
of  the  owner,  who  had  authority  to  advance 
the  necessary  supplies,  is  void.  The  Faithful, 
31  L.  J.  Prob.  N.  S.  81.  The  court  says  that 
the  state  of  Invincible  ignorance  which  will 
enable  the  merchant  to  make  advances  notwith- 
standing the  presence  of  an  agent,  means  that 
Ignorance  which  it  is  not  in  the  power  of  the 
merchant  to  overcome  by  taking  requisite  means 
to  obtain  information  on  that  subject. 

If  the  master  takes  up  money  from  one  who 
knows  that  he  has  a  general  credit  in  the  place, 
or  at  least  an  empowered  consignee  or  agent 
willing  to  supply  his  wants,  the  giving  of  a 
bottomry  bond  is  a  void  transaction.  The 
Nelson,   1   Hagg.   Adm.   169 

There  is  no  authority  to  hypothecate  the 
vessel  In  a  port  where  the  owner  has  a  corres- 
pondent, where  the  additional  fact  appears 
that  the  ship  is  under  charter,  and  that  the 
charterers  have  supplied  money  for  necessaries 
whenever  applied  to.  Boreal  v.  The  Golden 
Rose,  Bee,  131,  Fed.  Cas.  No.  1,658. 

A  bottomry  bond  executed  by  the  master, 
who  was  also  legal  owner,  at  a  time  when  he 
was  in  communication  with  the  equitable  own- 
er, who  was  ready  to  provide  funds,  Is  not 
valid.  The  Archer,  23  Blatchf.  186,  23  Fed. 
350,  Affirming  15  Fed.  276. 

One  who  is  indebted  to  the  owner  of  a  ves- 
sel upon  its  behalf  cannot  lend  money  upon  a 
bottomry  bond  upon  it.  The  Hebe,  2  W.  Rob. 
146. 
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But  the  bond  will  be  invalid  only  to  the  ex- 
tent of  the  Indebtedness.  The  Hebe,  2  W. 
Rob.  412. 

But  mere  failure  to  advertise  for  the  money 
will  not  defeat  a  bottomry  bond.  The  Laurel, 
Brown  &  L.  317. 

The  court,  however,  in  that  case  was  con- 
sidering merely  the  effect  of  the  pleadings, 
and,  when  the  case  came  on  for  final  hearing, 
the  bond  was  upheld  because  there  was  an  ab- 
sence of  agreement  to  advance  the  money  on 
personal  credit,  and  the  only  thing  that  ap- 
peared to  affect  the  validity  of  the  bond  was 
the  apparent  doubt  of  the  material  man  whether 
or  not  he  would  exact  a  bond.     Ibid. 

Inquiry  as  to  necessity. 

In  The  Grapeshot  (The  Grapeshot  v.  Wal- 
lerstein)  9  Wall.  129,  19  L.  ed.  651,  the  court, 
in  distinguishing  between  the  bottomry  lien  and 
the  implied  lien  for  repairs,  says  that,  if  no 
necessity  for  repairs  Is  established,  a  bottomry 
bond  will  not  be  supported  in  the  absence  of 
proof  that  the  lender,  after  using  reasonable 
diligence  to  ascertain  the  facts,  had  good  rea- 
son to  believe,  and  did  believe,  that  the  ne- 
cessity really  existed.  And  this  is  warranted 
by  good  reason.  The  maritime  law  seeks 
equally  the  general  promotion  of  commercial 
intercourse  and  the  most  complete  security  in 
private  transactions;  and  neither  can  well  be 
reconciled  with  the  support  of  hypothecations 
which  partake  largely  of  the  nature  of  hazard, 
made  where  the  owner,  cannot  be  consulted, 
at  extraordinary  rates  of  interest,  agreed  upon 
by  the  master  and  the  lender,  and  under  cir- 
cumstances favorable  to  collusion  and  fraud, 
unless  the  lender  be  held  to  reasonable  dili- 
gence in  Inquiring  as  to  the  existence  of  the 
facts  of  distress  and  necessity  for  repairs, 
which   alone  warrant  such   transactions. 

Before  money  can  safely  be  advanced  to  the 
master  on  bottomry,  due  Inquiry  must  be  made 
to  ascertain  that  they  are  wanted  to  defray 
the  expenses  of  the  ship,  indispensable  to  the 
completion  of  the  voyage.  The  Royal  Stuart, 
2  Splnks,  Eccl.  &  Adm.  258. 

A  lender  upon  bottomry  is  bound  to  ascer- 
tain that  the  money  is  necessary  for  the 
particular  voyage,  as  well  as  that  the  master 
has  no  other  resources  at  hand.  The  Boston, 
Blatchf.  &  H.  309,  Fed.  Cas.  No.  1,669.  The 
court  said  of  that  case,  doubtless  the  bottomry 
holder  acted  in  good  faith,  and  made  a  loan 
under  the  persuasion  that  a  threatened  arrest 
of  the  ship  for  prior  debts  would  uphold  the 
bond  equally  as  if  the  loan  had  been  made  to 
relieve  her  from  actual  seizure.  This,  however, 
is  not  the  law.  The  paramount  security  of 
bottomry  with  its  high  privileges  Is  sanctioned 
only  when  a  ship  is  under  positive  arrest, 
and  cannot  take  effect  when  the  money  is  ad- 
vanced only  to  avert  a  menaced  arrest. 

Persons  who  take  a  bottomry  bond  without 
inquiry  as  to  the  facts  and  circumstances  re- 
lating to  the  ship  take  the  risk  of  having  it 
proved  that  the  money  might  have  been  ob- 
tained on  personal  security.  And  it  is  imma- 
terial that  the  bond  was  secured  through  a 
public  auction.  Soares  v.  Rahn,  3  Moore,  P. 
C.  C.  1. 

To  render  a  bottomry  bond  valid,  the  lender 
is  bound  to  exercise  reasonable  diligence  to 
ascertain  whether  the  supplies  and  repairs  to 
secure  which  the  money  procured  through  It 
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has  been  used  are  necessary  and  proper;  but 
he  is  not  bound  to  show  that  they  were 
positively  necessary.  It  is  sufficient  that  there 
is  an  apparent  necessity.  The  Fortitude,  3 
Sumn.   228,  Fed.   Cas.  No.  4,953. 

Absence  of  inquiry  as  to  necessity  for  the 
supplies  is  evidence  of  absence  of  good  faith 
on  the  part  of  the  lender,  which  will  affect 
tfie  validity  of  a  bottomry  bond.  The  Pontlda, 
L.  U.  9  Prob.  Div.  177. 

A  lender  on  bottomry  must  make  due  inquiry 
to  ascertain  that  a  necessity  exists,  and  that, 
unless  money  is  advanced,  the  ship  cannot  pro- 
ceed upon  her  voyage.  When  a  ship  has  ar- 
rived in  a  foreign  port  with  a  considerable 
cargo,  and  remains  there  for  some  time;  and 
where  the  repairs  have  been  unimportant,  and 
all  the  stores  furnished,  and  a  person  then  ad- 
vances money  on  bottomry  without  Beeing  to 
the  necessity, — he  does  so  at  his  own  risk.  The 
Orella,  3  Hagg.  Adm.  75. 

The  maxim.  Caveat  emptor,  applies  to  one 
lending  money  on  bottomry.  The  Dunvegan 
Castle,  3  Hagg.  Adm.  331. 

One  lending  money  on  bottomry  takes  the 
risk  of  the  existence  of  the  alleged  necessity. 
If  it  does  not  exist,  he  cannot  secure  a  lien. 
Putnam  v.  Polly,  Bee  157,  Fed  Cas.  No.  11,482. 

A  party  lending  to  a -master  in  a  foreign 
port  cannot  shut  his  eyes  to  existing  facts  as 
they  appear,  or  by  reasonable  inquiry  could  be 
made  to  appear,  and  deal  with  the  master  as 
a  general  agent  of  the  vessel  and  owners,  whose 
representations  he  may  trust  and  act  upon 
without  any  diligence  or  inquiry  on  his  part 
as  to  the  extent  and  character  of  the  ves- 
sel's needs  and  necessities.  Necessity  creates 
the  agency,  and  confers  the  authority  on  the 
master  to  borrow  or  secure  loans  on  the  credit 
of  the  vessel ;  and  that  necessity  equally  defines 
the  limits  to  which  he  may  rightfully  go.  and 
the  lender  treating  with  him  must  make  in- 
quiry and  judge  for  himself,  and  at  his  own 
risk,  whether  the  desired  advance  Is  a  mat- 
ter of  such  necessity  as  to  bring  it  within  the 
master's  agency  and  authority.  Nlppert  v.  The 
J.  B.  Williams,  42  Fed.  533.  Reversing  39  Fed. 
823,  where  the  court  held  that  it  must  be  main- 
tained either  that  a  master  has  no  authority 
under  any  circumstances,  to  hypothecate  his 
vessel  for  money  borrowed,  except  on  bottomry 
bonds,  or  that,  if  the  facts  and  circumstances 
surrounding  the  captain  and  his  vessel  author- 
ize the  borrowing  of  money  on  the  credit  of 
the  vessel,  what  he  afterwards  does  with  the 
money  is  not  material  to  the  creation  of  the 
lien ;  that  subrogation  is  not  the  basis  of  the 
lien  given  a  lender  of  money  to  the  captain  of 
a  vessel. 

The  reason  that  a  lender  on  bottomry  must 
aocertain  that  the  master  has  no  other  means 
of  obtaining  funds,  is  that  he  is  contracting  for 
an  unusual,  and  often  almost  ruinous,  rate  of 
interest,  whicn  he  Is  not  allowed  to  take  If 
the  money  can  be  obtained  at  usual  rates  or  on 
personal  credit  of  the  owner.  The  A.  R.  Dun- 
lap,  1  Low.  Dec.  350,  Fed.  Cas.  No.  513. 

But  one  advancing  money  on  bottomry  for 
the  repair  of  a  vessel  in  a  foreign  port  Is  not 
bound  to  enter  into  a  consideration  of  the  ex- 
pediency of  repairs  to  enable  the  ship  to  com- 
plete her  voyage.     The  Vlbllla,  1  W.  Rob.  6. 

So,  one  lending  money  on  bottomry  is  not 
bound  to  see  the  application  of  the  money  ad- 
vanced. If  there  is  no  collusion,  if  he  has  o 
reasonable  ground  for  believing  that  the  money 
is  fairly  borrowed,    no  such  obligation   is   im- 
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posed  upon  the  lender.     The  Jane,  1    Dodson, 
Adm.  461. 

d.  For  what  purposes  given. 

In  Corlgh  v.  Murphy,  Browne,  Civil  &  Adm. 
Law,  Appx.  530,  where  a  bottomry  bond  was 
stated  to  have  been  given  for  a  purchase  of  an 
interest  in  a  vessel  and  for  other  purposes  re- 
specting the  same,  and  the  shipowner  con- 
tended that  the  bond  was  void  because  the 
money  was  not  advanced  for  repair  or  use  of 
the  ship,  it  was  contended  that  there  were  two 
kinds  of  bottomry  bonds,  one  truly  so,  cogni- 
sable in  admiralty,  and  the  other  vulgarly  so 
called,  but  suable  only  in  a  court  of  law,  and 
that  the  one  before  the  court  was  of  the  latter 
kind;  but  the  court  was  of  opinion  that  the 
ship  was  hypothecated,  and  that,  therefore, 
admiralty  had  jurisdiction. 

In  The  Virgin  v.  Vythius,  8  Pet.  538,  8  L.  ed. 
1,036,  it  Is  said  that  it  may  be  admitted  that, 
if  a  bottomry  lender,  in  fraud  of  the  owner 
and  by  connivance  with  the  master,  for  im- 
proper purposes  advances  his  money  on  a  new 
voyage  not  authorized  by  the  Instructions  of 
the  owner,  his  bottomry  bond  will  be  set  aside 
as  invalid. 

So,  one  who  makes  advances  to  enable  the 
master  to  enter  upon  an  enterprise  in  oppo- 
sition to  the  known  instructions  of  the  owner 
can  acquire  no  valid  bottomry  bond.  The  Re- 
liance, 3  Hagg.  Adm.  66.  The  court  says  it  Is 
highly  necessary  for  the  protection  of  ship- 
owners that  the  master's  powers  with  respect 
to  executing  bottomry  bonds  should  be  limited 
by  the  necessity  of  the  case;  the  transaction 
should  be  cautiously  watched. 

But  bottomry  may  legally  take  place  when- 
ever a  vessel  is  engaged  in  the  execution  of  a 
voyage  within  the  Intention  of  the  owners,  and 
this  whether  the  vovages  are  called  Infpr- 
medlate,  or  by  any  other  name  or  appellation 
that  may  be  applied  to  them.  The  Mary  Anne, 
10  Jnr.  253,  4  Notes  of  Cases,  376. 

The  authority  of  the  master  to  hypothecate 
is  not  restricted  to  necessities  to  enable  him  to 
complete  his  original  voyage.  It  extends  to 
the  obtaining  of  supplies  necessary  for  the 
safety  of  the  vessel,  and  to  perform  any  voyage 
which  he  is  authorised  by  law  to  undertake. 
Crawford  v.  The  William  Penn,  3  Wash.  C.  C. 
484.  Fed.  Cas.  No.  3,373. 

The  authority  of  the  master  to  borrow  on 
bottomry  is  not  confined  to  the  completion  of 
an  enterprise  already  begun.  The  Hunter. 
Ware,  254,  Fed.  Cas.  No.  6,904.  The  court 
says :  Suppose  a  voyage  Is  broken  up  In  a 
foreign  port,  and  a  new  one  undertaken ;  if  the 
master  is  authorized  to  commence  a  new  voy- 
age, the  principle  allowing  him  to  borrow  on 
bottomry  will  apply  with  the  same  reason  to 
such  a  case  as  to  others  in  the  progress  of  the 
voyage.  The  true  principle  seems  to  be  that, 
when  the  master  is  authorized  to  employ  a  ves- 
sel in  a  particular  way  or  In  a  particular  enter- 
prise, and  he  is  obliged  to  raise  money  to  com- 
ply with  his  orders,  he  may  take  it  on  bottomry 
if  he  cannot  obtain  It  on  other  terms. 

A  mere  threat  to  arrest  a  ship  for  a  pre- 
existing debt  is  not  sufficient  to  justify  the  mas- 
ter in  giving  a  bottomry  bond  thereon.  The 
Aurora,  1  Wheat.  96,  4  L.  ed.  45. 

The  mere  fact  that  the  bond  was  given  to 
escape  arrest  threatened  upon  a  claim  for  sup- 
plies furnished  on  the  personal  credit  of  the 
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master  will  not  support  It.  Gore  v.  Gardiner, 
3  Moore,  P.  C.  C.  79. 

The  mere  fact  that  a  ship,  for  the  necessities 
of  which  money  has  been  advanced,  is  subject 
by  the  local  law  to  detention,  will  not  support 
a  bottomry  transaction  if  the  money  was  ad- 
vanced on  the  personal  security  of  the  owner 
or  charterer.  The  Augusta,  1  Dodson,  Adm. 
283. 

With  reference  to  the  validity  of  a  bond  to 
secure  the  release  of  the  vessel  from  an  attach- 
ment for  a  debt  for  which  she  was  not  liable, 
the  court  said :  It  would  seem  neither  reason- 
able nor  just  to  say  that  a  steamer  must  throw 
herself  out  of  employment  and  abandon  her 
voyage,  thereby  rendering  herself  liable  in  rem 
to  demands  by  way  of  damages  exceeding  the 
amount  of  the  attachment  debt,  wheu  she 
possesses  in  her  bottom  a  sufficient  basis  of 
credit  on  which  the  master  could  raise  the 
smaller  sum  needed  to  discharge  her  from  the 
attachment,  and  thus  avert  the  disaster.  The 
Circassian,  3  Ben.  398,  Fed.  Cas.  No.  2,724. 

A  bottomry  bond  to  secure  the  release  of  a 
vessel  from  arrest  in  a  suit  for  damages  for 
failure  to  deliver  cargo  is  not  valid.  The  Ida, 
L.  R.  3  Adm.  &  Eccl.  542,  41  L.  J.  Prob.  N. 
S.  85.  That  ruling,  however,  was  made  In  a 
case  where  the  failure  to  deliver  the  cargo 
was  caused  by  the  default  of  the  consign eev 
who  had,  therefore,  no  right  to  arrest  the  ship 
for  the  loss  occasioned  thereby.  And  the  court 
said  that,  by  accepting  the  bond,  the  consignee 
had  not  only  converted  a  personal  debt  into  a 
bottomry  transaction,  but  he  had  turned  an 
unliquidated  Into  a  liquidated  claim  with  a 
bottomry  bond  for  security.  And  held  that  it 
was  not  competent  for  him  to  take  this  step. 

The  mere  fact  that  the  bond  was  executed 
while  the  master  was  under  arrest,  at  the  suit 
of  the  bondholder,  will  not  invalidate  it.  In 
order  to  have  that  effect,  It  must  be  shown  that 
it  was  executed  under  absolute  duress.  The 
Heart  of  Oak.  1  W.  Rob.  204. 

Although  the  vessel  is  attached  for  a  per- 
sonal debt  of  the  owner  which  will  prevent  Its 
sailing  as  advertised,  the  master  has  no  au- 
thority to  secure  money  to  effect  Its  release  by 
the  execution  of  a  bottomry  bond.  If  he  has  the 
means  of  telegraphic  communication  with  the 
owner,  but  does  not  avail  himself  thereof. 
The  Circassian,  3  Ben.  398,  Fed.  Cas.  No.  2.724. 

A  bond  may  be  given  to  secure  one  against 
liabilities  incurred,  although  money  has  not 
been  actually  advanced.  The  Royal  Arch, 
Swabey,  Adm.  269. 

The  test  of  what  may  be  secured;  In  a  bot- 
tomry bond  is  not  whether  the  expense  is  one 
for  which  a  creditor  will  have  a  maritime  Hen 
without  an  express  agreement,  but  whether  it 
was  properly  and  necessarily  incurred  by  the 
master  In  pursuance  of  his  authority,  as  agent 
of  the  owner,  for  the  prosecution  of  the  voyage. 
The  Edward  Albro,  10  Ben.  668,  Fed.  Cas. 
No.  4,290. 

Supplies  are  necessary,  so  as  to  support  a 
bottomry  bond,  where  they  are  fit  and  proper 
for  the  service  In  which  the  vessel  is  engaged, 
and  such  as  a  prudent  owner  would  order.  The 
Medora,  1  Sprague,  138,  Fed.  Cas.  No.  9.391. 

A  bottomry  bond  may  be  executed  for  the 
expense  of  repairs  to  a  vessel  Injured  by  a 
collision  for  which  she  Is  responsible,  so  that 
she  Is  subsequently  directed  by  the  court  to 
make  good  the  damages  to  the  other  vessel. 
The  Aline,  1  W.  Rob.  111. 

The  expense  of  Investigating  a  mutiny  and 
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releasing  the  master  from  chains  Into  which 
he  had  been  thrown,  and  reinstating  him  in 
command  of  the  vessel,  may  be  the  subject  of  a 
bottomry  transaction.  The  Gauntlet,  3  W. 
Rob.  82. 

Money  advanced  to  the  master  for  his  loss 
of  time  and  passage  home,  upon  the  con- 
demnation of  the  vessel  in  a  foreign  port  and 
transhipment  of  the  cargo,  cannot  be  included 
in  a  bottomry  bond  of  the  cargo.  The  Glen- 
manna,  Lush.  115. 

The  expense  of  discharging  the  outward 
cargo  may  be  included  in  a  bottomry  bond  on 
the  homeward  voyage.  The  Edmond,  Lush. 
211.  f 

A  bottomry  bond  cannot  be  given  on  a  ves- 
sel to  secure  its  liability  for  a  general-average 
contribution.     The  North  Star,  Lush.  45. 

Premiums  for  Insurance  cannot  b*  regarded 
as  necessaries,  so  as  to  be  included  in  a  bot- 
tomry bond.  The  Henrich  Bjorn,  52  L.  J.  Prob. 
N.  S.  83,  L.  R.  8  Prob.  Dlv.  151.  The  court 
says  the  insurance  of  a  ship  is  something  quite 
extraneous  to  its  equipment  for  sea,  and.  how- 
ever prudent  It  may  be  for  an  owner  to  insure, 
it  Is  prudence  exercised  for  his  own  protection, 
-  and  not  for  the  requirements  of  the  vessel. 

Since  the  master  has  no  authority  to  Insure 
the  ship  or  freight,  he  has  no  authority  to  exe- 
cute a  bottomry  bond  to  pay  premiums  on  such 
insurance.     The  Seraflna,  Brown  &  L.  277. 

The  authority  of  the  master  to  bind  the  ship 
by  bottomry  bond  is  limited  to  supplies  and  re- 
pairs becoming  necessary  from  the  exigencies 
of  the  voyage,  and.  therefore,  It  cannot  include 
the  premium  which  the  lender  is  obliged  to  pay 
to  Insure'  his  risk.  The  Boddlngton,  2  Hagg. 
Adm.  425. 

The  master  of  an  American  vessel  in  an 
enemy's  country  may  hypothecate  the  vessel 
for  money  to  return  home,  though  the  original 
voyage  was  broken  up  by  capture  and  the  com- 
pulsory sale  of  the  cargo.  Crawford  v.  The 
William  Penn,  3  Wash.  C.  C.  484,  Fed.  Cas. 
No.  8.373. 

A  loan  on  bottomry  bond  may  Include  the 
amounts  paid  for  the  value  of  stevedores'  serv- 
ices rendered  in  removing  the  cargo  from  the 
vessel,  which  was  necessary  to  enable  the  re- 
pairs to  be  made.  The  Yuba,  4  Blatchf.  352. 
Fed.  Cas.  No.  18,193. 

A  bottomry  bond  may  include  commissions 
for  the  procurement  of  the  loan  where  it  could 
not  have  been  procured  without  paying  them. 
The  Yuba,  4  Blatchf.  352,  Fed.  Cas.  No.  18.103. 

A  bottomry  bond  may  properly  include  com- 
missions for  procuring  freight,  a  stevedore's  bill 
for  taking  cargo  on  board,  funeral  expenses  of 
the  master,  the  cost  of  advertising  for  a  new 
master,  the  drawing  of  the  bond,  and  the  ex- 
penses of  survey  and  cost  of  repairs.  The  Ed- 
ward Albro,  10  Ben.  668,  Fed.  Cas.  No.  4,290. 

A  bottomry  bond  may  be  given  to  pay  one 
who  has  discovered  and  prevented  the  attempt- 
ed and  fraudulent  sale  of  the  vessel  by  the 
master  for  the  purpose  of  converting  the  pro- 
ceeds to  his  own  use.  This  claim  was  allowed 
not  as  a  salvage  service,  but  pro  opcre  et  labore. 
The  Jacmel  Packet,  2  Ben.  107,  Fed.  Cas.  No. 
7,154. 

No  hypothecation  can  be  made  to  cover  the 
balance  of  account  between  owner  and  con- 
signees, a  large  portion  of  which  consisted  of 
advances  made  to  further  the  commencement 
of  the  voyage,  although  the  vessel  had  fallen 
into  distress  on  the  voyage,  and,  to  remove 
which,  further  advances  had  been  made  by  the 
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consignees.  Llebart  v.  The  Emperor,  Bee,  339. 
Fed.  Cas.  No.  8,340. 

The  expenses  of  the  sickness  and  funeral  of 
the  master  in  a  foreign  port  cannot  be  the 
basis  of  a  bottomry  bond.  Putnam  v.  Polly, 
Bee,  157,  Fed.  Cas.  No.  11,482. 

With  respect  to  funeral  expenses  of  the 
master,  the  court,  in  The  Edward  Albro,  10 
Ben.  668,  Fed.  Cas.  No.  4,290,  said,  where  a 
master  of  a  vessel  dies  in  a  foreign  port  with- 
out means  to  defray  his  funeral  expenses,  and 
the  agent  of  the  ship  pays  these  expenses,  hu- 
manity and  the  interests  of  commerce  and 
the  relation  of  the  parties  to  the  vessel  justify 
the  treating  of  the  expenses  as  a  necessity  of 
the  vessel. 

A  bottomry  bond  cannot  be  given  for  articles 
which  are  not  necessary,  such  as  articles  to 
be  used  as  cargo,  personal  expenses  of  the 
master,  and  commission  on  supplies  furnished 
by  the  one  taking  the  bond.  The  Edward 
Albro,  10  Ben.  668,  Fed.  Cas.  No.  4,290. 

No  bond  can  be  given  for  a  ship  broker's  com- 
mission. Christian  v.  St.  Joseph,  3  Can. 
Exch.  344. 

No  bottomry  bond  can  be  executed  to  the 
charterer  for  advances  made  in  part  payment 
of  hire  pursuant  to  the  stipulations  of  the 
charter.     The  Lykus,  36  Fed.  921. 

A  bottomry  bond  cannot  Include  an  Item  of 
personal  account  between  the  owner  and  mas- 
ter of  the  vessel  and  the  obligee,  although  It  Is 
necessary  to  secure  his  release  from  imprison 
ment,  to  which  he  has  been  committed  for  the 
debt.     Dobson  v.  Lyall,  8  Jur.  969. 

To  uphold  a  bottomry  bond  given  by  the  mas- 
ter, the  money  must  be  advanced  for  the  neces- 
sities of  the  ship.  The  Grecla,  7  Notes  of 
Cases,  410. 

The  master  has  no  authority  to  execute  a  bot- 
tomry bond  on  account  of  expenses  relating  ex- 
clusively to  cargo  with  which  the  vessel  started 
on  her  voyage.     The  Edmund,  29  L.  J.  Prob.  N. 

5  76,  Lush.  57.  The  court  says  the  master 
can  bottomry  his  vessel  only  for  repairs,  neces- 
saries, and  provisions,  articles  furnished  to  the 
ship  herself,  and  that  he  cannot  bottomry  for 
charges  relating  to  the  cargo,  unless  the  ship 
could  be  arrested  for  such  charges. 

The  master  has  no  authority  to  hypothecate 
the  vessel  for  the  benefit  of  the  carsro.  Fon- 
taine v.  Columbia  Ins.  Co.  9  Johns.  29. 

A  bottomry  bond  cannot  be  given  to  raise  the 
amount  which  the  owners  of  the  *areo  clulm  as 
damages  for  injury  to  the  cargo  and  for  con- 
sumption by  passengers  and  crew,  of  part  of  the 
cargo  during  the  voyage.  Although  the  bond 
might  be  good  If,  by  the  law  of  the  place  of  de- 
livery, the  ship  might  have  been  detained  by 
the  shippers  to  answer  their  claims,  and  the 
execution  of  the  bond  was  necessary  to  prevent 
the  attachment  of  the  vessel.     Smith  v.  Gould. 

6  Jur.  548. 

But  that  case,  however,  was  reversed  in  part, 
so  as  to  uphold  the  amount  of  the  bond  which 
represented  necessary  port  charges.  4  Moore. 
P.  C.  C.  21. 

The  Hen  of  a  bottomry  bond  Is  not  destroyed 
by  the  fact  that  it  covers  Items  "not  properlv 
included.  Furnlss  v.  The  Magoun,  Olcott,  63. 
Fed.  Cas.  No.  5,163. 

That  a  bottomry  bond  is  taken  for  a  larger 
amount  than  Is  necessary  to  meet  the  require- 
ments of  the  occasion,  will  not  vitiate  It  in  toto. 
but  the  court  will  uphold  it  to  the  extent  of  Its 
validity.  The  Virgin  v.  Vythius,  8  Pet.  538.  8 
L.  ed.  1,086. 


1904. 


Chambeblain  Tkansp.  Co.  v.  Ashland  Nat.  Bank. 


425 


A  bottomry  bond  will  not  be  upheld  for  more 
than  was  necessary,  although,  the  lender  in- 
quired and  found  that  some  repairs  were  neces- 
sary, and  then  the  master  went  on  and  made 
more  than  was  justified.  The  court  will  decide 
as  to  what  extent  the  master  was  authorized 
to  incur  each  particular  item  of  expense,  and 
that  depends  upon  its  necessity.  The  Pontlda, 
L.  B.  9  Prob.  Div.  177.  Bowen,  L.  J.t  says  that 
the  authority  of  the  master  Is  measured  by 
necessity,  but  that,  If  the  good  faith  of  the 
lenders  was  to  govern,  the  liability  of  the  own- 
ers would  be  measured  not  by  the  .necessity  of 
the  hour,  but  by  what  the  lenders  thought. 

But  the  Hen  of  a  bottomry  bond  will  be  lost 
by  the  insertion  In  it  of  fictitious  and  fraud- 
ulent Items  for  the  purpose  of  defrauding  the 
insurers  of  the  vessel.  Carrington  v.  The  Ann 
C.  Pratt,  18  How.  63,  15  L.  ed.  267. 

e.  Who  may  take. 

One  part  owner  cannot  take  a  bottomry  bond 
for  repairs.  Patton  v.  The  Randolph,  Gilpin, 
457,  Fed.  <Cas.  No.  10,837. 

The  owner  of  the  cargo  may  take  a  bottomry 
bond  for  advances  made  to  supply  the  neces- 
sities of  the  ship,  but  the  court  says  It  would 
feel  Itself  called  upon  to  hold  a  strict  hand 
over  contracts  of  this  description,  and  to  scruti- 
nise with  greatest  exactness  the  circumstances 
which  lead  to  the  contract,  and  which  ought  to 
affect  the  stipulated  compensation.  Ross  v. 
The  Active,  2  Wash.  C.  C.  226,  Fed.  Cas.  No. 
12,070. 

A  bottomry  bond  may  be  given  to  persons 
connected  In  business  with  the  charterers  of  the 
ship.  Breed  v.  The  Venus,  Fed.  Cas.  No. 
1,827. 

The  mere  fact  that  the  lender  is  agent  of 
the  vessel  does  not  preclude  his  taking  a  bot- 
tomry bond.     The  Oriental,  3  W.  Rob.  243. 

The  mere  fact  that  the  one  who  takes  the 
bond  had  the  ship  placed  in  his  keeping  by  the 
master  just  before  his  death  will  not  defeat  the 
validity  of  the  bond  If  he  acts  in  good  faith. 
The  Tartar,  1  Hagg.  Adm.  1. 

In  The  Hero  2  Dodson,  Adm.  139,  Sir  Wil- 
liam Scott  says:  I  will  not  take  upon  myself 
to  lay  It  down  as  a  universal  proposition  that 
an  agent  may  not,  under  any  circumstances, 
take  the  security  of  a  bottomry  bond.  Cases 
may  possibly  arise  in  which  an  agent  may  be 
justified  in  so  doing.  It  can  be  no  part  of  his 
duty  to  advance  money  without  a  fair  expecta- 
tion of  being  reimbursed,  and  if  he  finds  it  un- 
safe to  extend  credit  to  his  employers  beyond 
certain  reasonable  limits,  he  may  then,  surely, 
be  at  liberty  to  give  up  the  character  of  agent. 
and  lend  his  money  upon  bond  at  maritime  In- 
terest. If,  In  such  case,  he  gives  fair  notice 
that  he  will  not  make  any  further  advances  as 
agent,  and  gives  the  master  an  opportunity  of 
trying  to  get  the  money  elsewhere,  and  the 
master  is  unable  to  do  so,  but  Is  obliged  to  come 
back  to  htm  for  a  supply,  then  he  Is  at  liberty 
to  take  a  bottomry  bond. 

But  the  agent  of  a  ship  cannot  take  a  bot- 
tomry bond  for  the  expenses  of  unloading  dam- 
aged cargo  shipped  by  himself,  and  which  It 
was  necessary  to  take  out  of  the  ship  because 
of  Its  liability  to  do  Injury.  The  Royal  Stuart, 
2  Spinks,  Eccl.  ft  Adm.  258. 

Where  •  the  agents  of  the  vessel  inslRt  on  a 
bottomry  bond  to  secure  them  for  advances 
notwithstanding  their  instructions  to  draw  on 
the  equitable  owner  for  necessary  expenses,  the 
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bond  will  not  be  allowed  as  far  as  the  maritime 
interest  is  concerned.  The  Archer,  15  Fed. 
276. 

The  ship's  agents  may  take  a  bottomry  bond 
If  they  notify  the  master  that  they  will  not  ad- 
vance the  money  on  personal  credit  and  give 
him  an  opportunity  to  get  it  elsewhere.  Smith 
v.  Bank  of  New  South  Wales,  LR.4P.  C.  194. 
8  Moore,  P.  C.  C.  N.  S.  443,  41  L.  J.  Prob.  N. 
S.  49. 

It  has  been  stated  that  no  hypothecation  can 
be  made  to  the  consignees.  Llebart  v.  The 
Emperor,  Bee,  339,  Fed.  Cas.  No.  8,340. 

And  a  consignee  having  funds  In  hand  cannot 
take  a  bottomry  bond  on  the  vessel.  Hurry  v. 
The  John  ft  Alice,  1  Wash.  C.  C.  293,  Fed.  Cas. 
No.  6,923. 

A  consignee  who  undertakes  to  employ  the 
vessel  as  he  sees  fit  without  accounting  for 
her  earnings  has  no  right  to  take  to  himself  a 
bottomry  bond  for  the  expense  of  navigating 
and  maintaining  her.  Clark  v.  The  Leopard,  4 
Law  Rep.  153,  Fed.  Cas.  No.  2,828. 

Consignees  of  the  cargo  may  take  a  bot- 
tomry bond.  The  Alexander,  2  Dodson,  Adm. 
278. 

Consignees  of  the  ship  may  take  a  bottomry 
bond  if  they  were  not  so  by  appointment  of  the 
owner.  Furnlss  v.  The  Magoun,  Olcott,  63, 
Fed.  Cas.  No.  5,163. 

There  is  a  legal  Impropriety  and  invalidity 
In  giving  bottomry  bonds  to  consignees  of  the 
ship.  But  they  are  not  void  where  the  con- 
signee is  not  bound,  more  than  any  other  lend- 
er, to  advance  for  repairs  without  taking  the 
ship  as  security  for  the  lien  on  a  maritime  risk. 
A  consignee  not  in  the  habit  of  dealing  with  and 
crediting  the  owner,  and  not  having  any  goods, 
funds,  or  other  means  of  security  at  the  time, 
seems  not  under  any  obligation  to  risk  his 
property  without  the  usual  security.  Rucher  v. 
Conyngham,  2  Pet.  Adm.  295,  Fed.  Cas.  No. 
12,106. 

f.  Risk  and  interest. 

The  bond  does  not  constitute  a  maritime  lien 
If  it  is  not  made  to  depend  upon  the  safe  ar- 
rival of  the  vessel.  The  Atlas,  2  Hagg.  Adm. 
57;  Greeley  v.  Waterhouse,  19  Me.  9,  36  Am. 
Dec.  730;  The  E.  A.  Barnard,  14  Phila.  556. 
2  Fed.  712;  Jennings  v.  Insurance  Co.  4  Blnn. 
244,  5  Am.  Dec.  404 ;  The  William  &  Emmellne, 
Blatchf.  ft  H.  66,  Fed.  Cas.  No.  17,687;  Greely 
v.  Smith,  3  Woodb.  ft  M.  253,  Fed.  Cas.  No. 
5,750;  The  Edward  Albro,  10  Ben.  668,  Fed. 
Cas.  No.  4,290. 

But  the  fact  that  the  ship  Is  hypothecated 
for  a  specific  period  beyond  the  termination  of 
a  particular  voyage  does  not  destroy  the 
validity  of  the  bond.  Eneas  v.  The  Charlotte 
Minerva,  Fed.  Cas.  No.  4.483. 

It  Is  the  tost  of  a  contract  of  bottomry  and 
respondentia  that  the  lender  runs  the  marine 
risk  to  be  entitled  to  the  maritime  interest 
Thorndike  v.  Stone,  11  Pick.  183. 

Where,  from  the  terms  of  the  whole  Instru- 
ment, it  is  manifest  that  the  lender  takes  the 
risk  of  the  voyage,  the  instrument  Is  a  good  bot- 
tomry bond,  although  It  does  not  contain  a 
clause  expressly  renouncing  payment  unless 
the  ship  arrives.     The  Dora,  34  Fed.  343. 

The  admiralty  court  has  no  jurisdiction  to 
enforce  a  bond  or  obligation  entered  Into  by  the 
master  of  the  vessel,  unless  it  be  a  bottomry 
bond  of  which  maritime  risk  Is  an  Ingredient 
essential  to  its  validity.  The  Indomitable, 
Swabey,  Adm.  446. 
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If,  in  the  event  of  loss  of  the  vessel,  the 
lender  is  given  the  right  to  look  to  the  insur- 
ance, the  obligation  is  not  a  bottomry  bond. 
The  Helniich  BJorn,  54  L.  J.  Prob.  N.  S.  33,  52 
L.  T.  N.  S.  560.  L.  R.  10  Prob.  Div.  44. 

A  bottomry  bond  may  be  valid,  although  it 
does  not  stipulate  for  maritime  Interest.  Force 
v.  The  Pride  of  the  Ocean,  3  Fed.  164. 

In  Seidell  v.  Hendrlckson,  1  Brock.  396,  Fed. 
Cas.  No.  12,639,  Chief  Justice  Marshall  says: 
I  can  conceive  no  reason  why  a  master  may  not, 
for  the  success  of  the  voyage,  hypothecate  the 
vessel  to  secure  a  debt,  carrying  only  legal  In- 
terest in  any  case  where  he  might  bind  the 
owner  personally :  and  he  may  bind  him  per- 
sonally at  any  port  where  he  does  not  reside. 

g.  For  past  debts,  or  after  other  credit. 

A  hypothecation  bond  cannot  be  executed  for 
a  pre-existing  debt.  Clark  v.  Laidlaw,  4  Rob. 
(La.)  345,  39  Am.  Dec.  526 ;  Hurry  v.  The  John 
&  Alice,  1  Wash.  C.  C.  293,  Fed.  Cas.  No.  6,923. 

A  bottomry  bond  cannot  be  given  for  moneys 
supplied  to  a  vessel  upon  a  previous  voyage 
The  Lochiel,  7  Jur.  265,  2  W.  Rob.  34  ;  Greely 
v.  Smith,  3  Woodb.  &  M.  253,  Fed.  Cas.  No. 
5,750. 

In  the  latter  case  the  court  intimates  that 
this  rule  would  apply  even  in  case  of  bonds  by 
the  owner.  It  cites  cases  to  show  that  this  is 
the  rule  with  respect  to  bonds  executed  by  the 
master,  and  then  adds :  I  do  not  see  why  the 
same  rule  should  not  apply  to  the  owner, 
though  for  another  reason.  If  not,  the  case  Is 
not  one  of  a  charge  on  the  ship's  bottom  for 
aid  to  the  ship,  which  is  the  original  idea  of 
bottomry,  whether  by  the  master  or  owner. 
The  court  disapproves  The  Draco,  2  Sumn.  157, 
Fed.  Cas.  No.  4,057,  on  the  ground  that  it 
rests  on  the  analogy  to  respondentia  bonds, 
which  may  be  binding  even  for  an  old  debt. 
The  court  asks :  Why  should  bottomry  bonds 
be  allowed  for  old  debts,  and  a  door  thus  be 
opened  wide  to  usury  and  oppression?  And  the 
court  concludes  that  an  owner  cannot  make  a 
good  technical  bottomry  bond  unless  for  ad- 
vances in  some  way  connected  with  the  vessel. 
But  the  court  followed  the  rule  of  The  Draco 
Case  as  settled  law. 

No  lien  can  be  acquired  on  a  vessel  by  the 
giving  of  a  bottomry  bond  to  secure  a  debt  for 
advance  for  repairs  after  the  vessel  has  re- 
turned to  its  own  country,  although  the  bills 
which  are  taken  to  secure  the  advances  are  dis- 
honored. Sloan  v.  The  A.  E.  I.  Bee,  250,  Fed. 
Cas.  No.  12,946. 

A  bottomry  bond  cannot  be  given  to  secure 
the  release  of  the  vessel  from  arrest  for  the 
prior  debts  of  the  owner  on  general  account. 
The  Osmanli,  3  W.  Rob.  198,  7  Notes  of  Cases, 
322.  The  court  says  It  is  contrary  to  all  legal 
principle  hitherto  laid  down,  that  a  master 
could  legally  execute  a  bottomry  bond  to  cover 
advances  on  a  former  voyage,  or  for  debts  arls 
ing  from  supplies  and  necessaries  furnished  to 
other  ships,  though  belonging  to  the  same 
owner.  Advances  which  may  become  the  sub- 
ject of  a  bottomry  bond  are  those  made  for  the 
services  of  the  ship  during  the  particular  voy- 
age in  which  she  is  engaged. 

No  bond  can  be  given  to  cover  supplies  fur- 
nished on  a  prior  voyage.  Christian  v.  St. 
Joseph,  3  Can.  Exch.  344. 

A  bottomry  bond  cannot  be  given  to  take  up 
another  which  had  been  executed  on  a  previous 
voyage.  The  Toivo,  Splnks,  Eccl.  &  Adm.  185, 
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A  bottomry  bond  cannot  be  given  to  secure 
advances  which  were  made  without  any  agree- 
ment or  reasonable  expectation  that  they  were 
to  be  secured  by  bottomry.  The  Circassian,  3 
Ben.  398,  Fed.  Cas.  No.  2,724. 

But  a  bond  to  secure  advances  is  not  inval1- 
dated  by  the  fact  that  the  money  advanced  is 
to  be  applied  to  the  payment  of  debts  already 
Incurred.  The  principle  that  the  bond  cannot 
be  taken  if  the  advances  have  been  made  on 
personal  credit  is  not  affected  by  this  ruling. 
The  principle  upon  which  that  doctrine  is 
founded  Is  that  no  man  shall  be  at  liberty  to 
alter  a  contract  into  which  he  has  already 
entered  without  consent  of  the  other  contract- 
ing party  and  to  his  prejudice.  He  has  chosen 
his  security,  and  by  that  he  must  abide.  The 
Hebe,  2  W.  Rob.  412. 

So,  where  the  supplies  are  ordered  by  the  mas- 
ter, and  the  repairs  made,  and  the  bond  given 
afterwards,  the  bond  is  good,  provided  It  was 
originally  intended  to  furnish  the  supplies  on 
the  credit  of  the  ship,  and  to  secure  the  pay- 
ment of  the  amount  advanced  In  that  way. 
Burke  v.  The  M.  P.  Rich,  1  Cliff.  308,  Fed.  Cas. 
No.  2,161. 

And  the  fact  that  the  money  was  advanced 
before  the  execution  of  the  bond  does  not  affect 
its  validity.  It  is  sufficient  that  it  was  the 
understanding  of  the  parties,  at  the  time,  that 
the  money  should  be  secured  by  means  of  bot- 
tomry, and  then  it  Is  of  no  consequence  whether 
the  money  was  advanced  at  once  and  the  bond 
immediately  entered  into,  or  whether  the  mas- 
ter received  it  from  time  to  time  in  different 
sums,  and  then  gave  the  bond  for  the  whole 
amount.     La  Ysabel.  1  Dodson,  Adm.  273. 

So,  the  lien  of  a  bottomry  bond  may  be  up- 
held where  the  money  was  used  to  pay  for  re- 
pairs, and  the  Hen  was  necessary  to  release 
the  vessel  from  the  charges,  although  the  re- 
pairs were  finished  before  the  Hen  was  negoti- 
ated to  pay  for  them.  The  Yuba,  4  Blatchf. 
352,  Fed.  Cas.  No.  18,193. 

If  the  debts  which  are  paid  by  means  of  a 
bottomry  bond  were  necessary,  and  were  incur- 
red on  the  credit  of  the  vessel,  it  is  no  objec- 
tion to  the  validity  of  the  bond  that  the  loan 
was  affected  after  the  repairs  were  made  and 
the  supplies  furnished.  The  Kathleen,  2  Ben. 
458,  Fed.  Cas.  No.  7,624. 

In  case  a  bottomry  bond  Is  executed  for 
money  already  supplied,  and  used  for  the  neces- 
sities of  the  ship,  without  any  express  agree- 
ment that  the  bond  shall  be  given,  it  will  be  pre- 
sumed that  the  loan  was  made  In  contempla- 
tion of  such  security.  The  Karnak,  L.  R.  2 
Adm.    &   Eccl.    301. 

And  that  decision  was  affirmed  in  L.  R.  2  P 
C.  505,  6  Moore,  P.  C.  C.  N.  S.  136,  38  L. 
J.  Prob.  N.  S.  57.  on  the  ground  that,  if  the 
repairs  are  completed,  but  the  vessel  cannot 
leave  port  until  they  are  paid  for,  the  fact 
of  their  completion  is  immaterial  in  establish- 
ing the  degree  of  need  for  bottomry. 

Personal  credit. 

One  who  has  made  advances  on  the  personal 
credit  of  the  master  cannot  afterwards  tarn 
the  claim  into  a  lien  by  taking  a  bottomry 
bond.  The  Edward  Albro,  10  Ben.  668,  Fed. 
Cas.    No.  4,290. 

So,  if  the  advances  are  originally  made  on 
the  personal  credit  of  the  owner,  a  valid  bot- 
tomry bond  cannot  afterwards  be  taken.  The 
Hunter,  Ware,  254,  Fed.  Cas.  No.  6,904. 
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The  money  for  wbtch  a  bottomry  bond  is 
taken  must  be  advanced  on  the  faith  of  the 
bottom,  and  must  be  necessary  to  enable  the 
ship  to  prosecute  her  voyage.  Selden  v. 
Hendrickson,  1  Brock.  306,  Fed.  Cas.  No. 
12,639. 

If  tue  money  is  advanced  on  personal  re- 
sponsibility, no  hypothecation  bond  can  subse- 
quently be  executed  when  the  personal  security 
appears  to  be  of  no  value.  The  Augusta,  1 
Dodson,  Adm.  283. 

If  a  merchant  orders  repairs  for  which  he 
makes  himself  responsible  without  any  under- 
taking by  the  master  that  a  bond  shall  be 
granted,  he  cannot  protect  himself  by  a  bond. 
It  is  necessary  that  the  master  should  be  ap- 
prised of  the  intention  to  take  a  bond,  that  he 
may  have  an  opportunity  to  exercise  his  dis- 
cretion as  to  entering  into  the  contract  or 
trying,  at  least,  to  seek  other  means  if  neces- 
sary. The  Wave,  4  Eng.  L.  &  Eq.  589,  15  Jur. 
518. 

One  who  purchases  debts  contracted  on  per- 
sonal credit  cannot  take  a  bottomry  bond  for 
the  amount.  The  Ocean,  10  Jur.  504.  2  W. 
Rob.  430. 

If  the  advances  have  been  made  on  personal 
security  and  the  freight  bills/a  bottomry  bond 
cannot  be  subsequently  executed  for  the 
amount  The  Empire  of  Peace,  39  L.  J.  Prob. 
N.  S.  12. 

Since  a  bottomry  bond  can  only  be  granted 
where  there  is  no  personal  credit,  no  valid  bond 
can  be  executed  after  the  repairs  have  been 
made  on  an  agreement  for  personal  credit,  al- 
though by  the  local  law  the  repairs  carried  a 
lien  on  the  vessel,  to  enforce  which  the  vessel 
might  have  been  arrested  and  prevented  from 
proceeding  on  her  voyage.  The  Laurel,  Brown. 
*  L.  191. 

The  fact  that  one  of  the  firm  of  agents  Is  a 
member  of  the  firm  of  owners  does  not  con- 
clusively show  that  the  advances  were  on  per- 
sonal security.     The  Ariadne,  1  W.  Rob.  411. 

Although  a  bottomry  bond  becomes  invalid 
because  the  credit  was  originally  given  to  the 
owner  of  the  vessel,  if  the  advances  were  made 
in  a  foreign  country  for  repairing  and  refitting 
the  ship,  the  court  may,  upon  analogy  to  the 
principle  that  the  ship  is  hypothecated  for  the 
principal  and  legal  interest  by  operation  of  law, 
hold  that  the  bond  is  valid  for  that  amount, 
and  enforce  it.  The  Hunter,  Ware,  254,  Fed. 
Cas.  No.  6,904. 

Collateral. 

A  bottomry  bond  may  be  collateral  to  a 
bllL  of  exchange.  The  Onward,  L.  R.  4  Adm. 
&  Eccl.  38,  42  L.  J.  Prob.  N.  S.  61 ;  The  Eman- 
cipation, 1  W.  Rob.  124. 

A  bottomry  bond  is  not  rendered  invalid  by 
the  fact  that  a  bill  of  exchange  for  the  amount 
loaned  was  drawn  at  the  same  time  the  bond 
was  executed.  The  Jane,  1  Dodson,  Adm.  461 ; 
The  Hunter,  Ware,  254,  Fed.  Cas.  No.  6,904. 

In  the  latter  case  the  court  says  it  is  an 
erroneous  view,  taken  of  bills  drawn  under 
such  circumstances,  which  would  hold  them  to 
be  independent  obligations  payable  at  all 
events.  When  the  bill  is  drawn  and  a  bottomry 
bond  taken  with  maritime  interest  for  the  same 
sum,  the  bill  must  share  the  fate  of  the  bond. 

Although  the  loan  is  on  freight,  the  vessel, 
as  well  as  the  freight,  may,  by  express  terms  of 
the  instrument,  be  made  answerable.  The 
Eliza  Lines,  61  Fed.  320;  Criticizing  The 
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Sophie  Wilhelmine,  7  C.  C.  A.  569.  20  U.  S. 
App.  119,  58  Fed.  890,  where  the  bond  was 
limited  to  the  freight,  notwithstanding  expres- 
sions which  seemed  to  include  the  vessel. 

Taking  a  collateral  obligation  for  the  same 
debt  as  that  secured  by  the  bottomry  bond, 
such  as  a  draft  on  the  owner  secured  by  a 
bond,  will  not  avoid  the  bottomry  transaction 
If  the  whole  is  part  of  the  same  transaction,  so 
that  all  securities  were  dependent  upon  the 
success  of  the  voyage.  Theo  H.  Davles  &  Co. 
v.  Soelberg,  24  Wash.  308,  64  Pac.  540. 

h.  Communication  with  owner. 

Communication  with  the  owner,  where  prac- 
ticable and  prudent  under  the  circumstances,  is 
one  of  the  modes  of  procuring  funds  to  which 
the  master  must  resort,  and  which  he  is  bound 
to  exhaust,  before  a  necessity  can  be  said  to 
exist  which  clothes  him  with  authority,  as 
agent  of  the  owners  of  the  ship,  to  make  an  ex- 
press hypothecation  on  a  bottomry  bond.  Bat 
the  master  is  not  bound  to  communicate  with 
the  owner  if  It  is  Impracticable  under  the  cir- 
cumstances, or  will  seriously  delay  the  vessel 
having  regard  to  all  the  circumstances.  The 
master  must  do  what  a  prudent  owner,  if  per- 
sonally present,  would  do  under  the  same  cir- 
cumstances. The  Edward  Albro,  10  Ben.  668, 
Fed.  Cas.  No.  4,290. 

The  question  whether  or  not  the  owner  must 
be  communicated  with  before  the  taking  of  a 
bottomry  bond  depends  upon  the  peculiar  cir- 
cumstances of  each  particular  case.  The  Wave, 
4  Eng.  L.  &  Eq.  589,  15  Jur.  518. 

Before  binding  the  ship  by  a  bottomry  bond, 
the  master  is  bound,  where  It  is  at  all  possiMe 
to  do  so,  to  communicate  with  the  owner. 
Christian  v.  St.  Joseph,  3  Can.  Exch.  344  ;  Bar- 
ron v.  Stewart,  L.  R.  3  P.  C.  199. 

Communication  with  the  owner,  which  can 
be  made  by  telegraph  or  by  mail  in  a  few  days. 
Is  necessary  before  a  bottomry  bond  can  be 
executed.     The  Glulio,   27   Fed.  318. 

But  no  communication  is  necessary  If  there 
was  no  opportunity  for  It.  Smith  v.  Bank  of 
New  South  Wales.  L.  R.  4  P.  C.  194,  8  Moore. 
P.  C.  C.  N.  S.  443,  41  L.  J.  Prob.  N.  S.  49. 

In  The  Trident,  1  W.  Rob.  29,  the  court  says 
that  the  jurisdiction  of  admiralty  to  Inquire 
Into  the  validity  of  a  bottomry  bond  does  not 
depend  upon  the  mere  locality  of  the  residence 
of  the  owner,  but  it  depends  upon  the  absolute 
necessity  of  the  case;  where  the  master  Is  In 
such  a  condition  that  It  Is  impossible  for  him 
to  meet  the  necessary  disbursements,  and  he 
has  no  means  of  procuring  money  but  upon 
credit  of  the  ship. 

Where  communication  Is  reasonably  prac- 
ticable, the  master,  before  giving  a  bond  which 
shall  bind  the  cargo,  is  bound  to  communicate 
with  the  owners  of  the  ship  and  the  owners 
or  consignees  of  the  cargo.  But,  where  such 
communication  will  require  two  or  three 
months,  and,  because  of  the  exposed  condition 
of  the  vessel  and  the  time  of  year,  amount 
practically  to  an  abandonment  of  the  ship  and 
cargo,  the  communication  cannot  be  insisted 
upon.     The  Olivier,  Lush.  484. 

In  La  Ysabel,  1  Dodson,  Adm.  273,  where  the 
master  of  a  Spanish  ship  was  compelled  to  put 
into  a  port  of  Spain  in  distress,  and  there  take 
up  money  and  execute  a  bottomry  bond,  the 
court  upheld  it,  although  the  owner  resided  in 
Spain,  saying  that  the  port  of  distress  was  not 
In  the  same  province  of  the  Kingdom  as  the 
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residence  of  the  owner,  nor  could  the  master, 
under  the  circumstances  In  which  he  was 
placed,  have  applied  to  the  owner  for  assist- 
ance. If  he  had  had  an  opportunity  of  corre- 
sponding with  the  owner,  it  would  have  been 
his  duty  to  have  done  so.  It  is  usually  required 
that  these  bonds  shall  be  executed  in  a  foreign 
port,  but  the  law  does  not  look  to  the  mere 
locality  of  the  transaction.  The  validity,  or 
the  Invalidity,  of  the  bond  does  not  rest  on 
that  circumstance  only,  but  upon  the  extreme 
difficulty  of  communication  between  the  master 
and  owner.  Occasions  may  arise  in  which  the 
different  ports  of  the  same  Kingdom  may  be  as 
much  separated  and  cut  off  from  all  communi- 
cation with  each  other  as  if  they  were  situated 
in  the  most  distant  parts  of  the  globe. 

No  necessity  can  exist  which  will  authorize 
a  bottomry  bond  If  the  master  has  a  ready 
means  of  communication  with  the  owner  of 
the  vessel.  Wallace  v.  Flelden.  7' Moore,  P.  C. 
C.  398.  The  court  says  It  has  been  argued  that 
the  necessity  existed,  and  that  an  authority 
exists,  as  a  matter  of  law,  In  all  cases  where  a 
ship  Is,  with  reference  to  the  owner,  in  a  for- 
eign port.  Formerly  the  rule  of  law  was  that, 
whenever  the  owner  of  the  ship  and  the  mas- 
ter were,  at  the  time  of  advance,  in  ports  for- 
eign to  each  other,  then  there  would,  of  neces- 
sity, almost  be  such  a  want  of  communication 
as  to  clothe  the  master  with  authority  to  raise 
money  on  bottomry ;  and  the  converse  was  sup- 
posed to  hold  true,  namely,  that,  whenever  the 
master  and  owner  were  in  the  same  country, 
the  opportunity  of  communication  did  exist,  so 
that  the  master  would  not  have  authority  to 
raise  money  on  bottomry.  The  rule  of  law 
was  broken  In  upon  in  La  Tsabel,  1  Dodson, 
Adm.  27S,  and  the  rule  established  that  the  au- 
thority of  the  master  depended  upon  the  ques- 
tion of  ability  to  communicate  in  fact. 

A  master  cannot  bottomry  his  vessel  without 
communication  with  the  owner,  If  communica- 
tion is  practicable ;  nor  can  he  hypothecate  the 
cargo  without  communicating  with  Its  owner, 
if  such  communication  is  practicable.  Klein- 
wort  v.  The  Cassa  Marlttlma,  L.  R.  2  A  pp.  Cas. 
156. 

Where  there  is  no  need  of  resorting  to  a  bot- 
tomry bond  or  of  the  extraordinary  expenses 
attending  It,  and  there  Is  no  communication 
with  the  owner  upon  the  subject,  although 
means  of  dally  communication  exist,  the  bond 
will  be  invalid.     The  Mauna  Loa,  76  Fed.  820. 

Where  the  owners,  knowing  the  vessel  to  be 
in  distress,  provide  no  funds  for  her  relief,  the 
master  may  make  a  valid  bottomry  bond  to  se- 
cure such  funds  without  communicating  with 
them  directly  upon  that  subject.  The  Eliza 
Lines,  61  Fed.  320. 

And  in  The  Eureka,  2  Low.  Dec.  417,  Fed. 
Cas.  No.  4,547,  it  Is  said  that,  by  the  American 
law,  the  master  need  not  consult  his  owner  be- 
fore hypothecating  the  ship,  so  that  want  of 
notice,  If  necessary,  goes  only  to  the  validity 
of  the  maritime  premium.  The  court  says  It 
cannot  be  admitted  that,  when  the  shipowner 
has  proved  the  time  it  would  have  taken  to 
communicate  with  him,  and  a  larger  time  of 
detention  of  the  vessel,  the  bondholder  lost  his 
security. 

I.  Presumptions  and  burden  of  proof. 

',  Where  the  account  consists  of  several  small 
items,  all  eventually  included  in  a  bottomry 
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bond,  It  is  not  necessary  to  establish  that  all 
were  made  under  the  express  agreement  that 
they  should  be  so  secured.  The  Vibilla,  1  W. 
Rob.  6. 

Because  of  the  peculiar  character  of  the  bot- 
tomry transaction,  the  courts  were  at  first  in- 
clined to  hold  the  obligee  to  strict  proof  of  all 
the  facts  necessary  to  render  the  bond  valid. 

Thus,  it  was  held  that,  in  a  libel  on  a  bot- 
tomry bond,  the  libellant  must  prove  that 
the  money  was  loaned,  and  that  the  repairs 
were  made  and  the  materials  furnished,  to  the 
amount  claimed ;  and  that  they  were  necessary 
to  enable  the  vessel  to  perform  the  voyage,  or 
for  her  safety;  and  that  the  money  could  not 
be  otherwise  obtained.  Crawford  v.  The  Wil- 
liam Penn,  3  Wash.  C.  C.  484,  Fed.  Cas.  No. 
3,373. 

The  master  has  the  power  to  pledge  the  ship 
and  freight  only  in  cases  of  necessity. — that  is. 
where  it  is  necessary  for  the  Interests  of  the 
owner,  or  there  is  reasonable  ground  to  believe 
that  it  will  be  for  his  interest ;  and  the  lender 
on  bottomry  is  bound  to  show  the  existence  of 
this  necessity,  otherwise  he  is  not  entitled  to 
recover.  Naylor  v.  Baltzell,  Taney,  55,  Fed. 
Cas.  No.  10,061. 

In  Walden  v.  Chamberlain,  3  Wash.  C.  C. 
290,  Fed.  Cas.  No.  17,055,  the  headnote  states 
that  the  obligee  in  a  bottomry  bond  ought  al- 
ways to  prove  the  necessity  of  the  advances, 
and  that  they  were  made  to  enable  the  master 
to  prosecute  his  voyage ;  the  necessity  for  such 
advances,  and  that  they  were  made  on  the 
credit  of  the  vessel,  are  never  to  be  presumed. 
The  opinion,  however,  does  not  bear  out  the 
law  as  so  stated.  The  court  says,  it  does  not 
appear  that  the  loan  was  made  on  the  credit 
of  a  hypothecation  of  the  vessel ;  and,  unless  it 
was,  the  master  had  no  authority  to  bind  his 
owners,  or  their  property,  by  giving  such  a  se- 
curity. It  is  contended  that  this  ought  to  be 
presumed,  the  bond  itself  being  prima  facie 
evidence  of  that  fact.  However  this  might  be, 
in  a  case  fairly  open  to  presumption,  the  argu- 
ment is  inadmissible  upon  general  principles, 
where  the  recitals  in  the  bond  contradict  the 
presumption.  The  court  then  proceeds  to  show 
that  the  bond  Itself  shows  that  It  was  given  to 
secure  advances  which  had  been  made  from 
time  to  time,  and  that  the  security  was  taken 
long  afterwards,  and  after  the  master  had  been 
imprisoned  for  the  debts  so  created.  The  court 
said  that,  under  such  circumstances,  the  pre- 
sumption is  that  the  advances  were  made  on 
the  credit  of  the  master  or  owner. 

Absence  of  an  unproved  necessity  will  render 
a  bottomry  bond  void,  even  as  against  a  bona- 
fide  lender  ignorant  of  all  the  circumstances. 
The  Prince  of  Saxe  Cobotirg,  3  Hagg.  Adm.  302. 
The  court  says  the  master  cannot  bind  the  own- 
er, or  give  a  preference  to  one  creditor  over 
another,  but  under  special  circumstances,  and 
for  the  general  interest  of  all  parties  in  the 
protection  and  preservation  of  the  whole.  This 
necessity  must  arise  in  the  course  of  and  for 
the  necessity  of  continuing  the  voyage.  It 
must  be,  generally  at  least,  in  a  foreign  port, 
where  repairs  and  supplies  have  become  neces- 
sary. The  power  must  arise  on  account  of  his 
having  no  other  credit,  or  means  of  obtaining 
money  upon  the  credit  of  the  property. 

To  support  a  bottomry  bond,  it  must  be 
shown  that  advances  were  necessary  for  the 
main  use  of  the  vessel  to  effect  the  objects  of 
the  voyage,  and  that  the  money  could  not  have 
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been  otherwise  raised.  Furniss  t.  The  Magoun, 
Olcott,  68,  Fed.  Cas.  No.  5,163. 

The  holder  of  a  bottomry  bond  has  the  harden 
of  showing  the  necessity  for  the  expenditures 
represented  by  it.  The  Bridgewater,  Olcott, 
35,  Fed.  Cas.  No.  1,865. 

Since  the  master  may  contract  for  repairs 
and  supplies,  he  may  expressly  pledge  and  hy- 
pothecate the  ship,  and  thereby  create  a  direct 
lien  on  the  same  for  the  security  of  the  cred- 
itor. But  the  authority  of  the  master  is  limit- 
ed to  objects  connected  with  the  voyage,  and,  if 
he  transcends  the  prescribed  limits,  his  acts  be- 
come, in  legal  contemplation,  mere  nullities. 
Hence,  to  make  a  bottomry  bond  executed  by 
the  master  a  valid  hypothecation  of  the  ship, 
it  must  be  shown  that  the  master  acted  within 
the  scope  of  his  authority ;  or,  in  other  words, 
It  must  be  shown  that  the  advances  were  made 
for  repairs  and  supplies  necessary  for  effect- 
uating the  objects  of  the  voyage,  or  the  safety 
and  credit  of  the  ship.  If  the  master  has  suf- 
ficient funds  of  the  owner  within  his  control,  or 
can  procure  them  upon  the  general  credit  of  the 
owner,  he  Is  not  at  liberty  to  subject  the  ship 
to  the  expensive  and  disadvantageous  Hen  of  a 
hypothecation  instrument.  The  Aurora,  1 
Wheat.  96,  4  L.  ed.  45. 

To  sustain  a  bottomry  bond,  proof  of  neces- 
sity for  credit  Is  as  essential  as  the  necessity 
for  the  supplies.  The  Lulu,  Chase,  Dec.  162, 
Fed.  Cas.  No.  8,604,  Reversed  in  10  Wall.  192, 
19  L.  ed.  906. 

But  the  burden  placed  upon  the  obligee  by 
such  rulings  was  such  that  in  many  cases  mer- 
itorious bonds  were  defeated  simply  because  of 
failure  of  proof  which  it  was  impossible  to 
supply,  or  because  of  the  existence  of  facts  of 
which  the  lender  could  have  obtained  no  knowl- 
edge. The  result  was  that  it  was  perceived 
that  the  transaction  itself  must  be  recognized 
as  carrying  some  presumptions  of  validity.  The 
change  of  rule  occurred  in  connection  with  cases 
which  Involved  mere  Implied  hypothecations; 
so  that  the  discussion  will  be  found  supra,  X.  b, 
2.  While  the  question  is  not  fully  covered  by 
decisions.  It  would  seem  that,  if  circumstances 
indicating  a  reasonable  necessity  for  repairs  on 
the  credit  of  the  vessel  are  shown,  the  giving  of 
the  bond  will  be  sufficient  to  establish  the  ne- 
cessity of  both  the  repairs  and  the  credit,  unless 
the  shipowner  proves  absence  of  necessity.  The 
Lulu  (Haselhurst  v.  The  Lulu),  10  Wall,  192, 
19  L.  ed.  906. 

To  defeat  a  bottomry  bond  on  the  ground 
that  the  advances  might  have  been  obtained  on 
the  personal  credit  of  the  owners,  they  have 
the  burden  of  establishing  that  fact.  The  Vir- 
gin v.  Vythius,  8  Pet.  538,  8  L.  ed.  1036. 

To  defeat  a  bottomry  bond  on  the  ground 
that  money  could  have  been  obtained  in  some 
other  way.  the  owner  of  the  vessel  must  estab- 
lish that  fact.  The  Kathleen,  2  Ben.  458,  Fed. 
Cas.  No.  7,624. 

The  lender  on  bottomry  is  prima  facie  pre- 
sumed to  have  made  inquiries  as  to  the  ap- 
parent necessity  of  repairs,  and  to  have  acted 
upon  the  facts  and  circumstances  as  made 
known  by  the  surrey  to  the  master.  The  Fort- 
itude, 3  Sumn.  228,  Fed.  Cas.  No.  4,953. 

Where  the  transaction  Is  proved  to  have 
been  clearly  and  indisputably  of  a  bottomry  char- 
acter,— that  Is,  where  the  distress  is  estab- 
lished, the  want  of  personal  credit  beyond  ques- 
tion, and  the  bond  in  all  essentials  apparently 
correct, — the  strong  presumption  of  law  Is  in 
favor  of  its  validity ;  and  It  should  not  be  lm- 
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pugned  save  when  there  shali  J>e  a.clear  and 
conclusive  evidence  of  fraud,  or  that  the  money 
was  advanced  upon  other  than  bottomry  con- 
siderations.   The  Vibllla,  1  W.  Rob.  6. 

A  bottomry  bond  will  not  be  presumed  to 
have  been  executed  without  authority,  where  It 
does  not  appear  whether  the  master  had  com- 
munication with  the  owner  or  not,  or  whether 
such  communication  was  feasible  or  not,  but  it 
does  appear  that  the  hypothecation  was  neces- 
sary and  for  the  best  interests  of  the  owner. 
O'Brien  v.  Miller,  168  U.  S.  287,  42  L.  ed.  469. 
18  Sup.  Ct.  Rep.  140. 

Where  the  law  of  the  port  where  the  ad- 
vances are  made  gives  a  Hen  for  supplies  fur- 
nished the  vessel,  there  Is  a  presumption  that 
advances  were  made  under  an  agreement  for 
bottomry,  rather  than  on  personal  credit,  where 
a  bond  is  subsequently  executed  to  secure  them. 
The  Vibllla,  1  W.  Rob.  6. 

j.  Rights  of  cargo. 

When  a  bottomry  bond  is  given  upon  vessel 
and  freight,  it  binds  them  only,  and  not  the 
cargo.  The  Zephyr,  3  Mason,  341,  Fed.  Cas. 
No.  18,210. 

Cargo  cannot  be  touched  until  ship  and 
freight  are  exhausted  under  the  bottomry  bond. 
The  Prlscilla,  2  L.  T.  N.  8.  272,  Lush,  1. 
*  In  case  of  a  bottomry  bond  upon  ship  and 
cargo  for  supplies  to  the  ship,  the  ship  and 
freight  must  be  exhausted  before  recourse  can 
be  had  to  the  cargo.  The  Prince  Regent,  cited 
In  2  W.  Rob.  73. 

In  The  Gratltudlne,  3  C.  Rob.  240,  It  seems 
to  be  intimated  that  the  master  must  exhaust 
the  ship  and  freight  before  he  can  extend  the 
hypothecation  bond  to  cover  the  cargo. 

A  bond  executed  before  the  cargo  Is  shipped 
cannot  bind  It.  The  Jonathan  Goodhue,  Swa 
bey,  A  dm.  355. 

The  rule  that  a  bond  should  not  be  granted 
in  the  country  where  the  owner  resides  is  rath- 
er for  the  protection  of  the  owner  of  the  ship 
than  the  owner  of  the  cargo,  and  must,  In  all 
cases,  depend  upon  the  facility  of  the  communi- 
cation with  the  owner  of  the  ship  and  cargo. 
And,  if  the  shipowner  consents  to  the  bond, 
the  owner  of  the  cargo  cannot  defeat  it  on 
the  ground  that  it  was  executed  In  the  country 
of  his  domlcll.    The  Bonaparte,  3  W.  Rob:  298. 

But  the  bond  may  cover  the  cargo  as  well  as 
the  ship  and  freight.  The  Lord  Cochrane,  8 
Jur.  716,  2  W.  Rob.  320.  The  owner  of  the 
cargo  contended  that,  In  order  to  justify  the 
hypothecation  of  the  cargo,  the  circumstances 
of  the  case  must  be  special,  the  nature  of  the 
necessity  extreme  and  urgent ;  but  the  court 
said  that  in  all  cases  of  this  kind  the  measure 
of  the  necessity  must  be  governed  by  the. de- 
gree of  damage  which  has  been  done,  and  the 
extent  of  advances  which  may  be  necessary  for 
repairs. 

k.  Recording. 

The  act  of  Congress  of  July  29,  1850,  re- 
quires every  hypothecation  of  a  vessel  to  be 
recorded  to  be  valid  against  a  subsequent  pur- 
chaser without  notice.  Srodes  v.  The  Collier, 
2  Pittsb.  304,  Fed.  Cas.  No.  13,272,  Af- 
firmed in  2  Pittsb.  318,  Fed.  Cas.  No.  13,272a. 

XV.  Respondentia. 

Technically ,    a    respondentia  bond  binds  only 
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the  cargo,  while  a  bottomry  bond  binds  the 
ship  and  may  include  cargo  and  freight.  It  car- 
ries a  lien  similar  to  that  of  a  bottomry  bond, 
and  is  governed  by  similar  principles. 

The  word  "respondentia"  properly  applies  to 
the  lien  of  a  loan  upon  the  cargo,  the  repay- 
ment of  which  is  made  to  depend  upon  its  safe 
arrival  at  destination.  Maitland  v.  The  At- 
lantic, Newberry,  Adm.  514,  Fed.  Cas.  No.  8,980. 

Respondentia,  properly  speaking,  applies  only 
to  the  cargo.  The  Great  Pacific,  L.  R.  2  Adm.  & 
Eccl.  384. 

In  bottomry,  ship  and  freight  are  hypothe- 
cated as  well  as  cargo;  in  respondentia,  the 
cargo  alone  is  hypothecated.  The  Sultan,  Swa- 
bey,  Adm.  504. 

The  master  may  bond  th£  cargo.  Nostra 
Senora  Del  Carmine.  Spinas,  Eccl.  &  Adm. 
303;  Delaware  Mut.  Safety  Ins.  Co.  v.  Gossler, 
96  U.  S.  645,  24  L.  ed.  863 ;  The  Anastasia,  1 
Ben.  188,  Fed.  Cas.  No.  347. 

Bonds  of  respondentia  give  a  maritime  lien, 
as  well  as  do  bottomry  bonds.  The  Sultan, 
Swabey,  Adm.  504. 

Where  the  master,  in  order  to  preserve  the 
cargo,  takes  measures,  such  as  a  wise  and  pru 
dent  man  would  think  most  conducive  to  the 
benefit  of  all  concerned,  the  cargo  is  subject  to 
a  lien  for  the  expenses  so  incurred.  The  Argos, 
L.  R.  4,  Adm.  &  Eccl.   13. 

In  The  Gratitudine,  3  C.  Rob.  240,  the  court 
held  that  the  contention  that  the  master  has 
in  no  case  the  right  to  bind  the  cargo  by  a 
hypothecation  bond  was  not  tenable;  that,  in 
case/ of  instant  and  unforeseen  and?  unprovided 
necessity,  the  character  of  agent  and  supercar- 

is  forced  upon  him  by  the  general  policy  of 
the  law.  In  some  cases  he  must  exercise  the  dls- 
retion  of  an  authorized  agent  over  the  cargo. 
it  the  repairs  of  the  ship  produce  no  benefit, 
or  prospect  of  benefit,  to  the  cargo,  the  master 
cannot  bind  the  cargo  for  the  repairs.  But  in 
cases  where  the  hypothecation  of  the  cargo  is 
necessary  to  the  success  of  the  joint  under- 
taking, there  Is  authority  to  make  It.  In  cases 
of  necessity  whatever  is  reasonable  and  just  is 
always  legal. 

In  The  Gaetano  &  Maria,  51  L.  J.  Prob.  N. 
S.  67,  30  Week.  Rep.  766.  L.  R.  7  Prob.  Div. 
137,  the  court,  in  considering  the  validity  of  a 
bottomry  bond  on  cargo  of  a  foreign  ship,  thus 
states  the  English  law :  The  ship  must  be  in 
a  port  of  distress;  the  shipowner  must  have 
no  money  with  which  to  do  the  repairs,  and  no 
credit  which  would  enable  him  to  obtain  money 
by  means  of  which  the  repairs  could  be  done: 
and  the  value  of  the  ship  must  have  been  Insuf- 
ficient. In  addition,  the  master  Is  not  author- 
ised to  charge  the  cargo  if,  before  doing  so.  he 
has  the  means  of  communicating  with  the  cargo 
owners  within  a  reasonable  time,  so  that  they 
may  determine  whether  or  not  they  will  allow 
the  cargo  to  be  hypothecated. 

A  material  distinction  exists  between  the 
authority  of  the  master  as  agent  for  the  owner 
of  the  ship  and  for  the  owner  of  the  cargo, 
but  in  both  cases  his  power  to  hypothecate 
arises  out  of  the  necessities  of  the  case.  The 
Karnak,  L.  R.  2  Adm.  &  Eccl.  301. 

The  master,  in  executing  a  bottomry  bond 
on  cargo,  must  remember  that  the  foundation 
of  his  authority  is  the  prospect  of  benefit,  di- 
rect or  Indirect,  to  the  owner  of  it.  This  prin- 
ciple limits  his  authority.  He  cannot  repair  the 
ship  at  the  sole  expense  of,  and  without  reason- 
able probability  of  benefit  to,  the  cargo.  The 
prospect  of  benefit  must  be  such  as  a  man  of 
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ordinary  prudence  and  knowledge  of  the  sub- 
ject would,  under  the  circumstances,  entertain. 
He  must  not  sacrifice  the  cargo  to  the  ship, 
or  the  ship  to  the  cargo.  The  Onward.  L.  R. 
4  Adm.  &  Eccl.  38,  42  L.  J.  Prob.  N.  S.  61. 

Where  a  vessel  becomes  stranded  and  unable 
to  proceed,  and  communication  with  the  own- 
ers would  Include  great  delay  and  difficulty, 
the  master  has  authority  to  execute  a  bond 
upon  the  cargo  to  raise  money  to  send  it  on. 
The  Sultan,  Swabey,  Adm.  504. 

The   existence  of  the  necessity   which   vali- 
dates the  hypothecation  of  cargo  is  to  be  ascer- 
tained by  evidence  in  the  usual  manner.     The 
Karnak,  L.  R.  2  P.  C.     505,  0  Moore,  P.  C. 
C.  N.  8.  136,  38  L.  J.  Prob.  N.  S.  57. 

A  respondentia  bond  is  not  void  because 
made  after  the  vessel  had  sailed.  Atlantic  Ins. 
Co.  v.  Conrad,  4  Wash.  C.  C.  662,  Fed.  Cas. 
No.  627. 

A  respondentia  bond  to  secure  a  pre-existing 
debt  is  valid.  Atlantic  Ins.  Co.  v.  Conrad,  4 
Wash.  C.  C.  662,  Fed.  Cas.  No.  627. 

The  cargo  cannot  be  hypothecated  so  as  to- 
exonerate  the  ship  from  any  part  of  the  burden 
properly  belonging  to  her.  The  Constancla,  lO 
Jur.  845,  4  Notes  of  Cases,  512. 

But  the  master  may  hypothecate  cargo  for 
repairs.  The  Packet,  3  Mason,  255,  Fed.  Cas. 
*No.  10,654. 

Even  to  the  ship  in  a  foreign  port  in  case  of 
necessity.  American  Ins.  Co.  v.  Coster,  3 
Paige,  323. 

The  master  may  hypothecate  the  cargo  for  the 
necessary  repairs  of  the  ship  when  that  act 
is  required  to  enable  him  to  continue  the  voy- 
age. Fontaine  v.  Columbia  Ins.  Co.  0  Johns, 
29. 

But  if  a  vessel  puts  Into  a  port  for  repairs, 
which  cannot  be  effected  without  an  expense 
to  the  cargo  of  very  much  more  than  It  would 
cost  to  reclaim  It,  pay  all  charges  upon  it,  and 
forward  it  by  some  other  conveyance,  the  mas- 
ter has  no  authority  to  pledge  it  for  the  re- 
pairs without  the  consent  of  the  owner  or  con- 
signee. The  Julia  Blake  (Bank  of  St.  Thomas 
v.  The  Julia  Blake)  107  17.  S.  426,  27  L.  ed.  598. 
2  Sup.  Ct.  Rep.  692.  The  court  says  the  master 
cannot  hypothecate  the  cargo,  except  In  case 
of  urgent  necessity,  and  his  authority  for  that 
purpose  Is  no  more  than  may  reasonably  be  im- 
plied from  the  circumstances  in  which  he  Is 
placed.  He  acts  for  the  owner  of  the  cargo,  be- 
cause there  is  a  necessity  for  someone  to  do 
so,  and,  like  every  other  agent,  this  authority 
arises  from  Implication  ;  he  can  only  do  what 
the  owner,  If  present,  ought  to  do.  What  he 
does  must  be  directly  or  Indirectly  for  the  benefit 
of  the  cargo,  considering  the  situation  in  wjiicb 
it  has  been  placed  by  the  accidents  of  the  voy- 
age. 

Where  the  owner  of  the  cargo  declines  to 
give  any  directions  as  to  the  course  which 
the  master  must  pursue  where  he  has  represent- 
ed himself  in  distress  in  a  foreign  port,  the 
agent  of  the  owner  is  not  precluded  from  taking 
a  bottomry  bond  for  the  advances  made  by  him 
for  the  necessities  of  the  ship.  La  Constancla,. 
4  Notes  of  Cases,  285,  Following,  The  Grati- 
tudine, 3  C.  Rob.  240. 

With  some  limitation,  respondentia  bonds 
have  always  been  considered  free  from  the  re- 
straints of  law  against  usury.  The  Cognac,  2 
Hagg.  Adm.  377. 

The  master  of  a  ship  has  not  the  authority 
to  hypothecate  the  cargo  if,  in  the  circumstances; 
of  the  case,  it   Is   reasonably   practicable  for 
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him  to  communicate  with  the  owners  before 
doing  so.  The  Hamburg,  Brown  ft  L.  253,  265, 
10  Jur.  N.  8.  600,  2  Moore,  P.  C.  C.  N.  S.  289. 
The  court  says  this  rule  Is  certainly  not  gen- 
erally known  in  the  various  countries  where 
bottomry  bonds  are  most  usually  taken.  The 
ancient  rule  was  that  the  person  who  advanced 
money  on  bottomry  was  only  bound  to  inquire 
into  the  apparent  necessity  of  the  case,  and 
to  ascertain  that  the  money  could  not  be  had 
on  personal  security.  But  now  the  lender  must 
ask  whether  communication  has  been  had,  or 
attempted,  with  the  owners  of  the  cargo,  and 
If  not,  why  not?  But  the  privy  council  com- 
mittee held  that  The  Bonaparte,  8  Moore,  P.  C. 
C.  459,  which  was  thought  by  the  Mower  court 
to  have  introduced  a  new  rule,  had  not  in  fact 
done  so.  They  state  that  the  character  of 
agent  for  the  owners  of  the  cargo  is  Imposed 
upon  the  master  by  the  necessity  of  the  case, 
and  by  that  alone.  In  the  circumstances  sup- 
posed, something  most  be  done,  and  there  is 
nobody  present  to  decide  what  shall  be  done. 
The  master  is  Invested,  by  presumption  of  law, 
with  authority  to  give  directions  on  this 
ground, — that  the  owners  have  no  means  of  ex- 
pressing their  wishes.  But,  when  such  means 
exist,  when  communication  can  be  had  with  the 
owners,  and  they  can  give  their  own  orders, 
the  character  of  agent  is  not  imposed  upon 
the  master,  because  the  necessity  which  creates 
it  does  not  arise.  But  the  question  whether 
the  master  must  communicate  or  not  must  be 
decided  by  the  circumstances  of  each  particular 
case. 

A  bond  cannot  be  made  to  cover  the  cargo 
where  there  was  ample  time  to  communicate 
with  the  owner  before  the  money  was  needed, 
and  no  attempt  was  made  to  do  so.  The  Bona- 
parte, 8  Moore,  P.  C.  C.  459.  The  court  says : 
It  cannot  be  maintained  that  it  is  a  universal 
role  that  the  master,  if  in  another  state  or 
province,  before  hypothecating  the  cargo,  must 
communicate,  or  endeavor  to  communicate,  with 
the  owner  of  the  cargo;  but  it  may  safely  be 
said  that,  in  general,  it  is  his  duty  to  do  so. 
or  it  is  his  duty,  in  general,  to  attempt  to  do  so. 
If  under  the  circumstances  In  which  he  is 
placed,  it  Is  reasonable  that  he  should,  it  Is  his 
duty  to  do  so,  or  at  least  make  the  attempt. 

When  the  circumstances  permit,  the  master 
must  communicate  with  the  owners  of  cargo 
before  binding  it  by  a  bond.  The  Onward,  L. 
R.  4  Adm.  ft  Bccl.  38,  42  L.  J.  Prob.  N.  8.    61. 

The  master  must  use  his  best  endeavors  to 
communicate  with  the  owner  of  the  cargo  lie- 
fore  hypothecating  it.  The  Gratitudine,  3  C. 
Rob.  240;  The  Karnak,  L.  R.  2  Adm.  ft  Eccl. 
301. 

The  master  cannot  give  a  bond,  binding  upon 
the  cargo,  to  raise  money  for  repairs,  without 
communicating  with  Its  owner  if  such  communi- 
cation is  practicable.  The  Julia  Blake,  16 
Blatchf.  472,  Fed.  Cas.  No.  7,578 ;  The  Gaetano 
ft  Maria,  L.  R.  7  Prob.  DIv.  1. 

Where,  after  receiving  the  goods  of  a  char- 
terer on  board  in  a  foreign  port  where  the 
charterer  resides,  the  vessel  becomes  unsea- 
worthy,  so  that  repairs  are  necessary,  the  mas- 
ter cannot  bind  the  goods  of  the  charterer  by 
the  execution  of  a  bottomry  bond  without  com- 
municating with  him ;  and  it  is  not  sufficient 
that  an  advertisement  is  published  which  comes 
to  his  notice.  The  Nuova  Loanese,  22  Eng.  L. 
ft  Eq.  628,  17  Jur.  263. 

The  master  is  not  bound  to  communicate 
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with  the  owner  of  the  cargo  before  binding  it 
with  a  bottomry  bond,  if  at  the  time  there 
would  be  great  delay  and  uncertainty  In  trans- 
mitting letters  from  the  place  where  the  ship 
lies  to  the  owner's  domicil.  The  Lizzie,  L.  R. 
2  Adm.  ft  Keel.  254. 

The  master  cannot  charge  the  cargo  if,  be- 
fore doing  so,  he  has  the  means  of  communicat- 
ing with  the  owner  within  a  reasonable  time, 
so  that,  by  receiving  notice,  Its  owner  might 
determine  whether  he  will  allow  It  to  be  bot- 
tomried, or  whether  he  will  take  other  means 
of  disposing  of  it.  The  Gaetano  &  Maria,  L. 
R.  7  Prob.  DIv.  137,  51  L.  J.  Prob.  N.  8.  67, 
30  Week.  Rep.  766. 

A  bond  covering  the  cargo  is  not  void  for 
failure  of  the  master  to  communicate  with  all 
the  shippers  where  a  portion  of  them  are  pres- 
ent on  the  spot  and  cognizant  of  all  that  Is 
done.  The  Lord  Cochrane,  8  Jur.  716,  2  W. 
Rob.  320. 

The  reason  for  requiring  the  master  to  com- 
municate with  the  owner  of  cargo  before  bind- 
ing it  by  a  bottomry  bond  Is  not  only  to  give 
him  an  opportunity  of  advancing  the  requisite 
funds,  but  to  enable  him  to  pay  the  freight  and 
reclaim  the  cargo  if  he  thinks  best  to  do  so. 
The  Lizzie,  L.  R.  2  Adm.  ft  Eccl.  254. 

If  the  shipper  of  the  cargo  Is  communicated' 
with,  and  refuses  to  take  any  steps  to  aid  the 
enterprise,  no  communication  need  be  had  with 
the  owner  of  the  cargo  in  another  country  be- 
fore a  bottomry  bond  can  be  executed.  The 
Bonaparte,  3  W.  Rob.  298. 

XVI.  Hypothecation  of  freight. 

All  freights  earned  and  to  be  earned  may  be 
hypothecated  to  a  financial  agent  who  makes 
advances  .to  disburse  a  line  of  vessels.  The 
Kate,  68  Fed.  707.  The  court  says:  I  see 
nothing  invalid  in  such  a  general  hypothecation. 
The  parties,  in  effect,  treated  the  vessels  run  by 
the  borrowers  as  constituting  a  line,  and  all  the 
vessels  running  in  it  as  a  single  vessel.  A  mas- 
ter can  not  make  such  an  extended  hypotheca- 
tion because  his  authority  extends  only  to  his 
own  vessel.  But  the  owner  is  not  thus  limited. 
The  extended  hypothecation  was  adapted  to 
modern  modes  of  business,  and  was  not  violative 
of  any  rule  of  the  maritime  or  municipal  law. 

But  a  mere  contract  to  give  "further  se- 
curity when  required*'  upon  an  express  hy- 
pothecation of  freights  is  not  sufficient  to  cre- 
ate a  Hen  upon  the  vessel.  The  AUIanca.  03 
Fed.  726,  Affirmed  In  19  C.  C.  A.  541.  38  U. 
S.  A  pp.  531,  73  Fed.  503.  In  that  case  the 
dealing  was  with  the  owners,  and  the  court 
says,  such  being  the  fact,  no  maritime  liens  can 
be  upheld  beyond  what  Is  expressly  contracted 
for,  or  shown  clearly  to  be  within  the  common 
intent  of  the  parties. 

The  freight  as  well  as  the  vessel  may  be  in- 
cluded in  a  bottomry  bond.  Kelly  v.  Gush- 
ing,   48    Barb.    269.  ' 

But  freight  prepaid  Is  not  subject  to  a  bot- 
tomry bond.  The  Eureka,  2  Low.  Dec.  417, 
Fed.   Cas.  No.  4,547. 

So  a  bottomry  bond  given  at  an  Intermediate 
port  where  cargo  is  discharged  and  the  earned 
freight  paid  cannot  include  such  freight,  since 
it  is  no  longer  at  hazard.  Brett  v.  Van  Praap. 
157  Mass.  141,  31  N.  E.  761. 

One  who  advances  money  to  a  charterer  on 
a  pledge  of  the  freights  of  the  vessel  has  a 
maritime  lien  thereon.     Bank  of  British  Amer 
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says  a  pledge  for  loans  made  for  the  purpose 
of  directly  aiding  the  prosecution  of  current 
voyages  and  upon  the  faith  of  the  freight  to 
bo  earned  as  a  part  of  the  contract  is  as 
purely  maritime  as  a  bottomry  bond. 

And  that  principle  is  recognized  in  Brown  v. 
Gray,  70  Hun,  261,  24  N.  Y.  Supp.  61. 

The  master  has  no  right  to  pledge  the  freight 
to  raise  money  for  his  private  use.  Keith  v. 
Murdoch,  2  Wash.  C.  C.  297,  Fed.  Cas.  No. 
7,652. 

The  master  has  no  power  to  execute  a  bot- 
tomry bond  upon  the  freight  to  be  earned  by  a 
chartered  ship  where  the  charterer  has  made 
advances  which  are  expressly  to  be  paid  out 
of  such  freight.  The  court  says  the  power 
to  hypothecate  by  bottomry,  not  only  the  ship 
ot  the  owner,  but  the  cargo  of  strangers,  Is 
one  derived  from  no  absolute  necessity,  but  is 
conferred  by  the  maritime  law  in  order  to 
facilitate  commerce  and  to  enable  the  ship 
to  mitigate  in  some  degree  the  effects  of  those 
disasters  which  are  attendant  upon  maritime 
adventures.  It  will  be  in  furtherance  of  the 
same  object  to  limit  this  power  to  the  interest 
of  the  shipowner  in  the  ship's  freight,  and 
the  interest  of  the  owners  of  the  cargo  In  the 
property  on  board,  inasmuch  as,  without  in 
any  considerable  degree  affecting  the  ability 
of  the  master  to  relieve  his  vessel  in  case  of 
distress,  the  limitation  above  ndicated  wil 
enable  a  charterer  to  make  advances  to  the  ship- 
owner upon  the  security  of  the  freight  to  be 
paid  upon  cargo,  whether  shipped  by  him,  or 
procured  by  him  to  be  shipped,  without  risk 
of  losing  the  benefit  of  his  security  by  subse- 
quent bottomry  effected  by  a  master  whom 
he  does  not  select  and  cannot  control.  Thus, 
the  shipowner  will,  in  many  cases,  pe  enabled 
to  procure  employment  for  his  ship,  which  he 
could  not  otherwise  obtain,  and  at  the  same 
time  an  advance  for  the  expenses  of  the  out- 
fit at  ordinary  Interest  or  without  interest,  and 
will  thus  often  avoid  resort  to  bottomry,  it- 
self always  no  inconsiderable  disaster.  The 
Anastasla,  1  Ben.  188,  Fed.  Cas.  No.  347. 

XVII.  Contract  for  ship's  services. 

a.  Lien  to  enforce  carriage  contract. 

1.  In  favor  of  cargo. 

As  has  been  seen  (supra,  III.  a,  1),  the 
ship  has  a  lien  on  cargo  to  enforce  the  pay- 
ment of  freight,  and  a  reciprocal  lien  exists 
In  favor  of  the  cargo,  or  its  owner,  upon  the 
vessel,  to  enforce  performance  of  its  obligation 
under  the  contract. 

Contracts  of  affreightment,  entered  into 
with  the  master  in  good  faith  and  within  the 
scope  of  his  apparent  authority  as  master,  bind 
the  vessel  to  the  merchandise  for  the  per- 
formance *of  such  contract.  The  Freeman  v. 
Buckingham,  18  How.  182,  15  L.  ed.  341. 

Charter  parties  and  contracts  of  affreight- 
ment give  a  lien  on  the  vessel.  Morewood  v. 
Enequlst,  23  now.  491,  16  L.  ed.  516;  Logan 
v.  The  Aeolian,  1  Bond,  267,  Fed.  Cas.  No. 
8,465. 

The  shipper  has  a  Hen  on  the  vessel  for  the 
performance  of  a  contract  of  affreightment, 
whether  It  is  by  charter  party,  by  bill  of 
lading,  or  by  parol.  The  Flash,  Abb.  Adm. 
67,  Fed.  Cas.  No.  4,857. 

The  vessel  is  liable  in  rem  for  breach  of  the 
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Fed.  174. 

There  Is  a  lien  on  the  vessel  for  performance 
of  the  carriage  contract,  which  may  be  en- 
forced in  case  of  a  deviation  and  taking  ad- 
ditional cargo  in  violation  of  the  contract. 
Knox  v.  The  Ninetta,  Crabbe,  534,  Fed.  Cas. 
No.  7,912;  House  v.  Lexington,  2  N.  Y.  Legal 
Obs.  5,  Fed.  Cas.  No.  6,787. 

The  owner  of  the  cargo  has  a  lien  on  the 
vessel  for  breach  of  contract  to  deliver  It 
at  the  port  of  destination  according  to  con- 
tract, and  It  will  take  effect,  although  the 
goods  are  sold  to  pay  expenses  or  consumed 
for  the  sustenance  of  the  crew.  The  Gold 
Hunter,  Blatchf.  ft  H.  300,  Fed.  Cas.  No. 
5,513;  The  Boston,  Blatchf.  &  H.  309,  Fed. 
Cas.  No.  1,669. 

But  The  Constancia,  2  W.  Rob.  487,  4 
Notes  of  Cases,  677,  held  that  the  owner  of 
cargo  sold  during  the  voyage  to  supply  the 
necessities  of  the  vessel  has  no  lien  upon  the 
ship  or  remaining  cargo,  which  can  be  enforced 
in  equity,  but  his  claim  Is  a  subject  for 
general  average,  to  be  presented  to  a  court  of 
law. 

The  lien  on  a  vessel  extends  to  enforcement 
of  safe  carriage  of  cargo.  The  Delaware  (The 
Delaware  v.  Oregon  Iron  Co.)  14  Wall.  596, 
20  L.  ed.  781 ;  Eames  v.  Cavaroc,  Newberry. 
Adm.  528,  Fed.  Cas.  No.  4,238;  The  Leonldas, 
Olcott,  12,  Fed.  Cas.  No.  8,262;  The  Waldo,  2 
Ware,  165,  Fed.  Cas.  No.  17,056;  The  Zone,  2 
Sprague,  19,  Fed.  Cas.  No.  18,220;  The  Casco, 
2  Ware,  189,  Fed.  Cas.  No.  2,486;  Hatton  v. 
The  Mellta,  3  Hughes,  494,  Fed.  Cas.  No. 
6,218;  Fox  v.  Holt,  36  Conn.  558,  Fed.  Cas. 
No.   5,012. 

And  safe  delivery.  Jackson  v.  The  Julia 
Smith,  6  McLean,  484,  Newberry,  Adm.  61, 
Fed.   Cas.  No.  7,136. 

So,  the  owner  of  the  cargo  has  a  lien  on  the 
vessel  for  loss  of  goods.  The  Rebecca,  1  Ware, 
188,  Fed.  Cas.  No.  11,619. 

The  shipper  has  a  lien  on  the  ship  for  fall 
delivery  of  cargo,  although  the  ship  Is  In  pos- 
session of  a  charterer.  The  Enchantress,  58 
Fed.  910. 

The  shipper  has  a  Hen  on  the  vessel  for 
performance  of  the  carriage  contract  whether 
the  vessel  Is  In  possession  of  the  owner,  or 
in  that  of  a  charterer  having  the  whole  con- 
trol of  her.  The  Phebe,  1  Ware,  263,  Fed. 
Cas.  No.  11,064. 

There  is  a  lien  on  a  barge  which  has  been 
chartered  for  a  particular  service,  for  the 
damages  caused  by  Injury  to  cargo  through  her 
unseaworthy  condition.  The  New  York,  93 
Fed.  495. 

The  shipper  has  a  lien  on  the  vessel  for 
the  cost  of  keeping  and  of  insurance  upon  the 
cargo  during  the  time  it  is  awaiting  the  ship, 
which  does  not  present  itself  at  the  time 
specified,  If  It  finally  presents  itself  and  the 
cargo  is  put  on  board.  The  J.  C.  Stevenson, 
17   Fed.  540. 

The  lien  of  the  cargo  upon  the  vessel  for 
safe  carriage  does  not  cover  a  loss  caused  by 
a  lawful  jettison,  but  the  owner  of  the  prop- 
erty jettisoned  has  a  lien  to  enforce  the  im- 
plied contract  of  the  owner  of  the  vessel  and 
cargo  saved  to  contribute  to  the  loss.  Dupont 
de  Nemoure  v.  Vance,  19  How.  168,  15  L.  ed. 
586.  The  court  says,  since  the  master  Is  au- 
thorised to  relieve  the  adventure  from  dis- 
tress by  means  of  an  express  hypothecation  In 
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case  of  capture  or  distress  In  port,  or  by  means 
of  a  sale  of  part  of  the  cargo,  thereby  creating 
a  maritime  lien  upon  the  property  ultimately 
benefited,  in  favor  of  the  owner  of  what  Is 
sold  or  hypothecated,  so  he  may  also,  in  case 
of  necessity,  at  sea,  make  a  jettison  of  cargo, 
and  thereby  create  a  lien  on  the  property  thus 
saved  from   peril. 

The  shipper  has  a  lien  for  injuries  to  his 
cargo,  which  may  be  enforced  in  the  admiralty ; 
but  the  admiralty  jurisdiction  is  not  exclusive, 
the  state  legislatures  having  authority  to  con- 
fer on  their  courts  jurisdiction  to  enforce  it 
by  a  suit  in  the  nature  of  an  admiralty  pro- 
ceeding. The  Belfast  v.  Boon,  41  Ala.  50.  In 
that  case  the  carriage  was  to  be  between  ports 
in  the  same  state,  and  the  court  says  the  dis- 
tinction we  make  may  be  thus  stated :  Neither 
by  the  common  law,  nor  by  the  maritime  law, 
had  a  shipper  any  lien  on  a  vessel  for  goods 
laden  on  and  lost  by  it,  where  the  vessel  was 
navigating  rivers  or  waters  within  the  body 
of  the  county;  and  we  cannot  see  how  the 
grant,  by  the  Federal  Constitution,  of  all  ad- 
miralty and  maritime  jurisdiction  to  the  Feder 
al  courts,  can  create  a  maritime  lien  In  favor 
of  a  shipper,  where  the  contract  of  affreight- 
ment is  made  and  the  goods  are  shipped  to  be 
transported  to  a  place  within  the  body  of  a 
state. 

2.  In  favor  of  passenger. 

There  Is  a  lien  on  the  ship  for  safe  pas- 
sage. The  Maggie  Hammond  (The  Maggie 
Hammond  v.  Morland)  0  Wall.  435,  10  L.  ed. 
772. 

There  is  a  Hen  for  breach  of  contract  to 
transport  a  passenger.  The  General  Buell  v. 
Long,   18  Ohio  St.  527. 

A  passenger  has  a  Hen  on  the  vessel  for 
breach  of  the  carriage  contract.  The  Aber- 
foyle,  1  Blatchf.  360,  Fed.  Cas.  No.  17;  The 
Pacific,  1  Blatchf.  570,  Fed.  Cas.  No.  10,643. 

A  passenger  has  a  lien  on  the  vessel  for 
safe  carriage  of  baggage.  Ward  v.  McNeil, 
Bap.  Jud.  Quebec,  11  C.  S.  501. 

3.  Effect   of  "Commerce    Clause." 

In  one  case  the  supreme  court  failed  to  pre- 
serve the  distinction  between  its  jurisdiction 
under  the  "commerce  clause"  of  the  Federal 
Constitution  and  Its  admiralty  jurisdiction; 
and  In  Allen  v.  Newberry,  21  How.  244,  16 
L.  ed.  110,  the  court  refused  to  take  juris- 
diction of  a  libel  in  rem  for  breach  of  a  car- 
riage contract  between  the  parties  of  the  same 
state,  located  on  one  of  the  great  lakes,  on 
the  ground  that  the  Constitution  did  not  con- 
fer upon  that  court  jurisdiction  over  such  con- 
tracts. The  court,  however,  lost  sight  of  the 
provision  giving  admiralty  jurisdiction,  and 
dealt  only  with  the  clause  giving  Congress 
power  to  regulate  commerce. 

But  The  Belfast  (The  Belfast  v.  Boon)  7 
Wall.  624,  10  L.  ed.  266,  Overruling  Allen  v. 
Newberry,  21  How.  244,  16  L.  ed.  110,  held 
that  the  Hen  upon  the  vessel  for  safe  carriage 
extends  to  contracts  for  carriage  between  ports 
in  the  same  state. 


b.  When  lien  attaches. 

As  has  been  seen  (supra,  I.),  It  has  been 
stated  In  general  terms  that  the  ship  is  bound 
for  the  performance  of  all  lawful  contracts 
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entered  into  by  the  master  In  her  behalf.  As 
a  general  proposition,  this  is  true,  but  a 
limitation  upon  that  broad  language  has  been 
established  by  limiting  the  lien  to  cases 
where  the  ship  itself  has  physically  under- 
taken the  performance  of  the  contract  so  that 
the  contract  has  advanced  beyond  the  prelimi- 
nary wholly  executory  stage. 

The  Hendrlk  Hudson,  17  Month.  L.  Rep.  03, 
Fed.  Cas.  No.  6,358,  states  that  the  ship  is, 
by  the  general  maritime  law,  bound  to  the 
performance  of  all  contracts  made  by  the 
master  in  the  usual  course  of  the  employment 
of  the  voyage.  The  authority  of  the  master  in 
such  cases  results  from  the  general  usage. 

But  The  Freeman  v.  Buckingham,  18  How. 
182,  15  L.  ed.  841,  held  that  the  law  creates 
no  lien  on  a  vessel  as  a  security -for  the  per- 
formance of  a  contract  to  transport  cargo  un- 
til some  lawful  contract  of  affreightment  has 
been  made ;  and,  therefore,  if  no  cargo  is  in  fact 
delivered  to  the  vessel,  the  mere  fact  that  the 
master  gives  a  bill  of  lading  stating  that  it 
has  been  received  will  create  no  lien  on  the 
vessel. 

In  that  case  fraudulent  bills  of  lading  had 
been  issued  by  the  master,  so  that  no  contract 
had,  in  fact,  been  made.  There  seems  never 
to  have  been  any  question  that  the  master 
cannot  create  a  Hen  on  the  vessel  for  the  safe 
carriage  or  delivery  of  cargo  never  placed  on 
board,  by  the  execution  of  a  bill  of  lading 
acknowledging  its  receipt.  Montell  v.  The 
William  H.  Rutan,  Fed.  Cas.  No.  9,724. 

So,  there  is  no  lien  under  a  bill  of  lading 
given  by  mistake  for  goods  not  actually  placed 
on  board.  The  Lady  Franklin  (King  v.  The 
Lady  Franklin  8  Wall.  825,  10  L.  ed.  455. 

But,  during  the  course  of  the  opinion  in  The 
Freeman  Case,  Mr.  Justice  Curtis  says  the 
law  creates  no  lien  until  some  lawful  contract 
is  made  "and  a  cargo  shipped  under  It.**  The 
latter  phrase  was  pure  dictum,  and  in  many 
quarters  it  was  not  regarded  as  establishing 
the  law  that  the  performance  of  the  contract 
must  be  actually  entered  upon  in  order  to 
cause  the  Hen  to  attach.  The  decision  was 
soon  followed  by  Vandewater  v.  Mills,  19  How. 
82,  15  L.  ed.  554,  which  held  that  an  agree- 
ment to  employ  a  vessel  in  carrying  passengers 
and  freight  from  one  port  to  another  gives  no 
lien  upon  her.  The  ship  is  bound  by  the  cove- 
nants of  the  charter  party.  But  the  duty  to 
which  the  law  binds  the  vessel  Is  to  deliver 
the  cargo  at  the  time  and  place  stipulated  In 
the  bill  of  lading  or  charter  party,  without 
injury  or  deterioration.  If  the  cargo  be  not 
placed  on  board,  it  is  not  bound  to  the  vessel, 
and  the  vessel  cannot  be  in  default  for  the  non- 
delivery, in  good  faith,  of  goods  never  received 
on  board.  'Consequently,  If,  for  any  reason, 
the  vessel  does  not  receive  her  cargo  and  de- 
part on  her  voyage  according  to  contract,  the 
charterer  has  no  Hen  on  the  ship  for  breach  of 
the  contract. 

In  Oakes  v.  Richardson,  2  Low.  Dec.  173, 
Fed.  Cas.  No.  10,390.  there  is  a  dictum  to  the 
effect  that  an  action  in  rem  would  He  against 
a  vessel  for  not  proceeding  to  the  port  of  lad- 
ing as  required  by  charter.  The  court  says  it 
does  not  understand  the  point  to  be  decided  In 
either  The  Freeman  v.  Buckingham,  18  How. 
182,  15  L.  ed.  341,  or  Vandewater  v.  Mills,  19 
How.  82,  15  L.  ed.  554,  because  in  the  one  the 
controlling  consideration  was  that  no  valid  con- 
tract of  affreightment  had  been  made,  and  In 
28 
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the  other  the  contract  was  to  be  one  of  partner- 
ship, and  not  of  affreightment.  The  court  con- 
tinues, the  master  may  impress  liens  on  the 
vessel  by  acts  and  neglects  which  do  not  bind 
the*  owners,  so  that,  until  some  service  has  been 
begun,  there  will  be  no  privilege  against  the 
vessel;  but  intimates  that,  when  a  valid  con- 
tract, binding  on  the  owner,  has  been  made,  the 
vessel  will  also  be  bound  to  its  performance. 

In  The  Williams,  Brown,  Adm.  208,  Fed. 
Cas.  No.  17,710,  the  court  says,  we  are  re- 
ferred to  no  judgment  or  book  announcing  the 
doctrine  that,  unless  the  performance  is  en- 
tered upon  in  such  a  manner  as  to  bring  the 
subjects  of  the  agreement  into  actual  contract, 
there  is  no  lien,  beyond  The  Freeman  v.  Buck- 
ingham, 18  How.  182,  15  L.  ed.  341,  and  Van- 
dewater  v.  Mills,  19  How.  82,  15  L.  ed.  554, 
which,  in  their  now  expressly  overruled  dicta, 
do  sustain  in  some  degree  such  a  doctrine  in 
reference  to  contracts  of  affreightment.  They 
affirmed  extrajudicially  that  there  was  no  lien 
In  favor  of  the  shipper  until  the  cargo  was 
laden  on  board.  But  this  doctrine  never 
had  any  resting  place  in  the  law.  Such  a 
delivery  to  a  carrier  as  imposes  upon  him  the 
extraordinary  liabilities  attaching  to  his  cargo 
creates  a  lien  upon  the  ship  to  secure  the  per- 
formance of  the  contract  of  carriage.  In  the 
absence  of  authority  to  the  contrary,  "we 
should  readily  sustain  a  libel  for  the  breach  of 
a  contract  of  affreightment  wholly  irrespective 
of  delivery  to  the  carrier." 

The  case  which  was  assumed  to  have  over- 
ruled the  Vandewater  and  the  Freeman  cases 
was  BuUcley  v.  Naumkeag  Steam  Cotton  Co. 
24  How.  386,  16  L.  ed.  599,  which  held  that 
the  lien  of  the  cargo  for  safe  carriage  at- 
taches when  it  is  delivered  to  and  accepted  by 
the  master  upon  the  wharf.  In  that  case, 
however,  the  property  was  lost  after  it  had 
been  removed  from  the  wharf  and  placed  on 
lighters  to  be  conveyed  to  the  ship,  and  the 
court  held  that  the  voyage  had  begun  from  the 
.moment  the  ship  left  the  shore.  But  the 
court  says  the  cargo  was  delivered  in  pursuance 
of  the  contract,  the  goods  in  the  custody  of  the 
master,  and  subject  to  his  Hen  for  freight,  as 
effectually  as  if  they  had  been  upon  the  deck 
of  the  ship,  the  contract  confessedly  binding 
both  the  owner  and  the  shipper;  and,  unless 
it  be  held  that  the  latter  is  entitled  to  his 
Hen  upon  the  vessel  also,  he  Is  deprived  of 
one  of  the  privileges  of  the  contract,  when,  at 
the  same  time,  the  owner  Is  in  the  full  enjoy- 
ment of  all  those  belonging  to  his  side  of  it. 
The  argument  urged  against  this  Hen  of  the 
shipper  seems  to  go  the  length  of  maintain- 
ing that,  in  order  to  uphold  it,  there  must  be 
a  physical  connection  between  the  cargo  and  the 
vessel.  But  this  is  obviously  too  tiarrow  and 
limited  a  view  of  the  liability  of  the  vessel. 
There  is  no  necessary  physical  connection  be- 
tween the  cargo  and  the  ship,  as  a  foundation 
upon  which  to  rest  this  liability.  The  unlad- 
ing of  the  vessel  at  the  port  of  discharge,  upon 
the  wharf,  or  even  the  deposit  of  the  goods 
in  the  warehouse,  does  not  discharge  the  lien, 
unless  the  delivery  is  to  the  consignee  of  the 
cargo,  within  the  meaning  of  the  bill  of  lad- 
ing; and  we  do  not  see  why  the  Hen  may  not 
attach,  when  the  cargo  is  delivered  to  the 
master  for  shipment  before  it  reaches  the  hold 
of  the  vessel,  as  consistently  and  with  as  much 
reason  as  the  continuance  of  it  after  it  has 
been  separated  from  the  vessel,  and  placed 
upon  the  wharf,  or  within  the  warehouse. 
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In  the  lower  court  the  judge  in  distinguish- 
ing the  cases  of  The  Freeman  v.  Buckingham, 
18  How.  182,  15  L.  ed.  341,  and  Vandewater  v. 
Mills,  19  How.  82,  15  L.  ed.  554,  says:'  I  can- 
not but  think  that  the  language  of  the  court 
was  intended  to  apply  to  contracts  merely 
executory,  and  not  to  those  which  had  been 
executed  in  part.  In  the  case  now  under  con 
side  rati  oil,  the  merchandise  had  been  delivered 
to  the  master,  and,  by  him,  conveyed  by  water 
the  diatonce  of  several  miles  in  execution  of 
his  contract.  And  he  certainly  could  have  held 
it,  even  as  against  the  owner,  until  paid  what 
he  had  a  right  to  demand.  The  merchandise 
then  was  held  to  the  ship,  which  is  all  that 
is  meant  by  saying  that  It  was  bound  to  the 
ship ;  and  why,  then,  was  the  ship  not  bound 
to  the  owners  of  the  goods?  The  latter,  being 
held  reciprocally,  requires  that  the  former  also 
should  be  bound.  The  Edwin,  1  Sprague,  477, 
Fed.  Cas.  No.  4,300. 

Scott  v.  The  Ira  Chaffee,  2  Fllpp.  650,  2  Fed. 
401,  says  that  The  Williams,  Brown,  Adm. 
208,  Fed.  Cas.  No.  17,710,  cannot  be  considered 
as  a  controlling  authority  for  the  position  that 
every  maritime  contract,  from  the  moment  of 
its  inception,  pledges  the  vessel  to  its  com- 
plete performance. 

Whatever  might  be  said  In  favor  of  the 
position  taken  in  The  Williams,  the  question 
was  decided  by  -the  supreme  court  In  that  group 
of  decisions  in  which  the  court  seemed  to  be 
inclined  to  restrict  its  admiralty  jurisdiction, 
and  the  rule  as  finally  adhered  to  was  that 
the  obligation  between  ship  and  cargo  does  not 
attach  until  the  cargo  Is  on  board,  or  in  the 
custody  of  the  master.  The  Lady  Franklin 
(King  v.  The  Lady  Franklin)  8  Wall.  325,  19 
L.  ed.  455. 

So,  the  law  creates  no  Hen  on  the  vessel  as 
a  security  for  the  performance  of  a  contract 
to  transport  a  cargo,  until  some  lawful  con- 
tract of  affreightment  is  made,  and  the  cargo 
has  been  delivered  to  the  custody  of  the  mas- 
ter. The  Keokuk  (The  Keokuk  v.  Robsoni  9 
Wall.  517,  19  L.  ed.  744. 

The  Freeman  v.  Buckingham,  18  How.  182, 
15  L.  ed.  341,  was  followed  in  Hannah  v. 
The  Carrlngton,  Fed.  Cas.  No.  6,029 ;  The  City 
of  Baton  Rouge,  19  Fed.  461. 

And  the  rule  generally  followed  is  that  there 
is  no  Hen  until  cargo,  or  some  portion  of  It, 
has  been  laden  on  board,  or  delivered  to  the 
master  as  master.  The  J.  F.  Warner,  22  Fed. 
342;  The  Missouri,  30  Fed. -384;  Scott  v.  The 
Ira  Chaffee,  2  Flipp.  650,  2  Fed.  401 ;  The  Asa 
Eldrldge,  8  Fed.  720. 

In  the  latter  case,  after  the  contract  had 
been  made,  the  master  refused  to  proceed  to 
the  port  where  his  cargo  was  to  be  taken,  ami 
the  libel  was  dismissed ;  but  the  court  also 
states  that  the  charter  party  did  not  directly 
pledge  the  ship  to  the  performance  of  the  con- 
tract, and  seemed  to  intimate  that,  had  it  done 
so,  a  Hen  might  have  attached. 

No  Hen  exists  against  a  vessel  for  the  non- 
performance of  a  contract  of  affreightment 
which  is  wholly  executory.  The  Monte  A.  12 
Fed.  331. 

There  is  no  lien  for  breach  of  an  executory 
charter  party.     The  Energla,  124  Fed.  842. 

The  lien  of  the  cargo  upon  the  ship  for  safe 
transportation  attaches  at  the  time  of  its  de- 
livery to  her  agents  or  owners.  Pearce  v. 
The  Thomas  Newton,  41   Fed.   106. 

Where,  through  the  negligence  of  the  mate, 
wheat   which    was   being   discharged   from   an 
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elevator  Into  a  vessel  was  lost,  the  court  said 
the  liability  of  the  charterer  begins  when  that 
of  the  wharfinger  ends,  and  when  the  cargo  is 
delivered  to  some  accredited  person  on  board 
the#  ship.  Not  only  is  the  master  responsible 
for  the  safety  and  security  of  the  goods,  but 
the  vessel  is  also  liable.  It  stands  as  the 
shipper's  security,  and  is.  by  the  maritime  law, 
hypothecated  to  him  for  his  indemnity.  The 
duties  of  the  master  extend  to  all  that  relates 
to  loading,  transportation,  and  delivery  of 
the  goods.  For  the  faithful  performance  of 
these  duties,  the  ship  stands  pledged.  The 
R.  6.  Wlnslow,  4  Biss.  13,  Fed.  Cas.  No. 
11,736. 

A  breach  of  a  mere  executory  contract  for 
the  services  of  a  vessel,  as  to  take  on  board  a 
cargo  when  the  vessel  arrives  in  port,  gives  no 
lien.  The  Fauline,  1  Biss.  390,  Fed.  Cas.  No. 
10,848. 

A  breach,  by  a  master,  of  the  charter  party, 
which  requires  the  vessel  to  go  to  certain  ports 
for  cargo,  by  refusing  to  go  there,  creates  no 
lien  on  the  vessel  for  the  damages  thereby 
caused;  and  it  is  immaterial  that  the  charter 
party  provides  that  the  vessel  shall  be  bound 
for  the  performance  of  the  contract.  The  Gen- 
eral Sheridan,  2  Ben.  294,  Fed.  Cas.  No.  5,319. 
The  court  says  any  duty  that  may  -be  violated 
by  the  master  before  the  cargo  is  put  on  board 
is  not  a  duty  of  the  vessel,  or  one  for  the 
breach  of  which  a  lien  on  the  vessel  is  created 
or  can  be  enforced. 

There  is  no  lien  upon  a  vessel  for  cargo  for 
which  bills  of  lading  have  been  issued,  but 
which  is  destroyed  while  in  the  possession  of 
the  owner  of  the  landing,  before  being  placed 
on  board  or  coming  under  control  of  the  master. 
Bennltt  v.  The  Guiding  Star,  53  Fed.  936,  Af- 
firmed in  10  C.  C.  A.  454,  22  U.  S.  App.  344, 
62   Fed.   407. 

There  is  no  lien  for  breach  of  a  contract  to 
go  to  a  certain  place  for  a  cargo.  The  Uni- 
verse, 108  Fed.  968. 

A  contract  to  have  a  vessel  at  a  certain  place 
at  a  certain  day  to  perform  a  specific  service, 
no  attempt  to  perform  which  is  ever  made,  gives 
no  lien  on  the  vessel.  The  William  Fletcher,  8 
Ben.   537,   Fed.    Cas.   No.   17,692. 

In  The  Josephine  Spangle r,  11  Fed.  440,  it 
la  said,  by  way  of  argument,  that  the  contract 
between  the  freighter  and  shipowner  may  be 
a  maritime  contract,  wholly  relating  to  maritime 
services;  but  no  lien  results  on  account  of 
freight,  unless  it  has  been  offered  and  accepted. 

There  is  no  Hen  by  the  shipper  upon  the  ves- 
sel where,  at  the  time  the  goods  are  delivered 
on  the  wharf,  the  vessel,  which  is  to  carry  them, 
is  known  to  be  on  the  high  seas.  Guffey  v. 
Alaska  ft  P.  S.  8.  Co.  64  C.  C.  A.  517,  130 
Fed.  271.  The  court  proceeds  on  the  theory 
that  a  delivery  to  the  carrier  or  his  agent, 
evidenced  by  a  bill  of  lading,  will  not,  in  the 
absence  of  the  vessel,  and  in  the  absence  of 
the  master  or  officers  of  such  vessel,  be  a  con- 
structive delivery  to  the  ship,  such  as  would 
bind  her  to  a  safe  carriage  of  the  goods. 

Where  a  carriage  contract  involved  the 
transportation  of  several  cargoes  by  a  line  of 
vessels,  there  can  be  no  lien  upon  the  vessels 
of  the  line  for  breach  of  the  portion  of  the 
contract' which  is  still  executory,  although  per- 
formance of  the  contract  has  been  entered  upon 
by  the  carriage  of  some  of  the  cargoes.  The 
8.  L.  Watson,  55  C.  C.  A.  489,  118  Fed.  945. 

Breach  of  a  contract  to  carry  a  passenger 
on  a  particular  vessel  gives  no  lien,  unless  the 
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passenger  has  placed  himself  under  the  con- 
trol of  the  master.  The  Eugene,  83  Fed. 
222,  Affirmed  on  this  point  in  31  C.  C.  A. 
345,  59  U.  S.  App,  513,  87  Fed.  1001. 

The  mere  facts  that  a  passenger  has  gone 
aboard  the  vessel  and  selected  a  berth,  and 
that  some  arrangements  have  been  made  to  load 
freight,  give  no  lien  on  the  vessel  for  nonper- 
formance of  the  carriage  contract.  The  Bella, 
91  Fed.  540. 

So,  there  is  no  Hen  on  the  vessel  for  loss 
of  a  passenger's  baggage,  unless  it  had  been 
placed  in  the  custody  and  control  of  the  vessel, 
or  the  owner  had  been  received  on  board. 
There  Is,  therefore,  no  Hen  upon  any  particular 
vessel  for  loss  of  baggage  which  is  sent  to  a 
steamboat  pier  and  received,  according  to  the 
custom,  awaiting  the  presentation  of  a  ticket 
and  checking  of  the  baggage  before  it  would 
be  received  on  board,  when  after  the  ticket 
was  purchased  and  presented,  the  baggage 
could  not  be  found.  The  rriscllla,  52  C.  C.  A. 
470,  114  Fed.  836. 

It. is  not  necessary  that  the  goods  be  actually 
on  board  the  vessel  to  create  a  lien  for  their 
carriage.  The  liability  of  the  vessel  is  grounded 
on  the  authority  of  the  master  to  contract  for 
the  employment  of  the  vessel,  and  that  the 
vessel  is  bidding  for  such  contracts  of  the  mas- 
ter made  for  her  benefit.  Where,  therefore, 
the  master  has  contracted  to  transport  the 
goods,  even,  although  for  a  short  distance  only, 
and  they  have  been  placed  at  his  disposal,  and 
part  of  them  have  been  taken  on  board,  the 
vessel  is  liable  for  his  failure  to  perform  the 
contract.  The  Flash,  Abb.  Adm.  67.  Fed.  Cas. 
No.  4,857. 

c.  Contract   to   act  as   agent. 

No  lien  exists  against  the  ship  under  a 
contract  of  the  master  to  act  as  agent  of  the 
owners  of  the  cargo  in  disposing  of  it  at  the 
termination  of  the  voyage.  The  Waldo,  2  Ware, 
165,  Fed.  Cas".  No.  17,056.  The  court,  in  dis- 
tinguishing Kemp  v.  Coughtry,  11  Johns.  107, 
and  Emery  v.  Hersey,  4  Me.  407,  16  Am.  Dec. 
268,  where  such  a  Hen  was  upheld,  said  that 
the  liability  in  those  cases  was  founded  not  on 
the  general  maritime  law,  but  upon  a  particular 
local  custom. 

There  is  no  Hen  on  the  vessel  for  breach,  by 
the  master,  of  the  contract  to  receive,  trans- 
port, and  sell  cargo,  and  return  the  proceeds. 
The  New  Hampshire,  21   Fed.  924. 

There  is  no  Hen  under  a  contract  to  deliver 
cargo  to  a  vessel,  to  be  disposed  of  and  the 
proceeds  returned  to  the  consignor.  The  Sagi- 
naw, 32  Fed.   176. 

But  where  a  master  uses  money  collected  for 
the  consignors  to  pay  running  expenses,  they 
have  a  Hen  on  the  vessel.  The  Wyoming,  36 
Fed.  493. 

Where  goods  are  carried  C.  O.  D.  there  Is 
a  lien  upon  the  vessel  for  the  safe  return  of 
the  money.  Zollinger  v.  The  Emma.  3  Cent. 
L.  J.  285,  Fed.  Cas.  No.  18,218. 

But  The  Illinois,  2  Flipp.  383,  Fed.  Cas. 
No.  7,005,  held  that  the  contract,  implied  by 
a  bill  of  lading  of  freight,  to  collect  on  delivery 
and  return  the  money  collected,  does  not  create 
a  lien  upon  the  vessel  for  Its  performance. 
The  court  says  the  carrier  becomes  the  agent 
of  the  creditor  for  the  collection  of  the  debt, 
and,  whatever  may  be  the  common-law  lia- 
bility of  the  carrier  as  to  the  personal  re- 
sponsibility   for    the    money    collected,    there 
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does  not  arise  out  of  the  contract,  when  the 
carrier  is  a  vessel  engaged  in  commerce,  a 
maritime  lien  which  can  be  enforced  by  a 
proceeding  in  rem. 

Where,  according  to  the  custom  of  the  trade, 
the  masters  of  vessels  have  been  in  the  habit 
of  receiving  cargo  subject  to  advanced  freight 
charges,  and  have  undertaken  to  collect  and 
return  them,  the  master  may  bind  the  vessel 
by  an  undertaking  to  do  so  on  a  particular 
occasion.  The  Hendrik  Hudson,  17  Month. 
L.  Rep.  93,  Fed.  Cas.  No.  6,358.  The  court 
says:  The  authority  of  a  master  to  bind  his 
owners  may  be  extended  by  a  well-established 
usage  and  custom  in  respect  to  vessels  engaged 
in  a  particular  trade,  or  between  particular 
ports;  and,  in  such  cases,  the  master,  while 
acting  in  accordance  with  the  usage  and  cus- 
tom, Is  held  to  act  within  the  scope  of  his  em- 
ployment, and  his  owners  are  liable  for  the 
faithful  performance  of  every  duty  undertaken 
by  the  master  in  regard  to  property  shipped 
according  to  the  custom  proved. 

d.  Other  contracts. 

There  is  no  lien  for  cargo  purchased  by  the 
owner  of  the  boat,  to  be  taken  to  another  port 
and  sold  -upon  speculation.  The  Wyoming,  36 
Fed.   493. 

A  lien  for  the  purchase  money  of  a  cargo 
cannot  be  imposed  upon  the  vessel  by  the  mas- 
ter, who  is  also  part  owner.  The  Ole  Oleson, 
20  Fed.  384. 

A  contract  for  storage  of  wheat  in  a  vessel 
during  the  winter  season,  when  the  vessel 
cannot  be  used  in  navigation,  is  not  maritime, 
so  as  to  give  a  lien  for  its  performance.  The 
Pulaski,  33   Fed.   383. 

But  there  is  a  lien  on  a  barge  for  performance 
of  the  master' a  contract  for  its  services  for 
the  storage  and  transportation  of  grain  in  a 
harbor.  Wood  v.  The  Wilmington,  5  Hughes, 
205.  By  the  contract  in  that  case,  the  master 
assumed  the  duty  of  caring  for  the  barge,  and 
seeing  that  she  was  put  in  thorough  repair; 
and  the  court  held  that,  in  so  doing,  he  was 
acting  for  the  owner  within  the  scope  of  his 
authority,  so  as  to  charge  her  with  a  lien,  al- 
though she  subsequently  went  into  possession 
of  the  charterer. 

A  contract  to  furnish  a  boat  to  take  the 
place  of  one  making  regular  trips  between  two 
ports,  which  has  become  disabled,  does  not  im- 
pose a  Hen  upon  the  latter.  New  York  Harbor 
Tug  Boat  Co.  v.  The  Wyoming,  2  N.  J.  L.  J. 
278,   Fed.   Cas.  No.  10,205. 

The  master  can  create  no  Hen  on  the  ship 
by  a  contract  that  a  steamer  engaged  to  render 
towage  service  shall  be  returned  In  as  good 
condition  as  when  she  undertakes  the  work. 
The  Ville  De  St.  Nasalre,  126  Fed.  448. 

There  is  no  lien  for  breach  of  a  contract  by 
the  carrier  to  procure  Insurance  on  the  cargo. 
The  City  of  Clarksville,  94  Fed.  201. 

In  The  A.  M.  Bliss.  2  Low.  Dec.  103,  Fed. 
Cas.  No.  274,  it  is  said  that,  in  case  of  an  ad- 
vance of  freight  in  accordance  with  the  terms 
of  the  charter  party,  it  will,  in  the  absence  of 
an  express  agreement  to  the  contrary,  be  en- 
forced against  the  ship  in  case  it,  for  any  rea- 
son, fails  to  perform  its  voyage. 

A  contract  for  a  mere  privilege  or  right  to 
run  a  bar  on  a  boat  does  not  carry  a  maritime 
lien.     The  Illinois,  2  Flipp.  383,  Fed,  Cas.  No. 
7,005. 
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8o,  there  is  no  lien  for  the  rent  advanced 
for  a  bar  privilege  of  the  boat,  which  can  be 
enforced  when  the  boat  is  sold  before  the  term 
expires,  so  that  the  privilege  of  the  lease  is 
terminated.  The  Josephine  Spangler,  9  Fed. 
773. 

The  master  cannot  give  a  lien  on  a  vessel  to 
pay  charges  for  transporting  cargo  to  the 
vessel.  Wright  v.  The  Adirondack,  24  W.  N. 
C.  575. 

There  is  no  lien  for  an  overpayment  under 
a  contract  to  collect  freight  and  pay  it  over  to 
the  vessel.    The  Saginaw,  32  Fed.  176. 

There  is  no  lien  on  the  boat  for  the  return 
of  valuables  deposited  by  a  ship  carpenter  with 
the  master  for  safe  keeping.  Smith  v.  The  Roy- 
al George,  1  Woods,  290,  Fed.  Cas.  No.  13.102. 

XVIII.  Effect   of   English  statute*. 

a.  The  statutes  and  their  interpretation. 

The  jurisdiction  of  the  admiralty  courts  hav- 
ing been  restricted  by  the  decisions  of  the  com- 
mon-law courts  to  such  an  extent  as  to  deprive 
it,  not  only  of  what  it  claimed  as  its  ancient 
prerogatives,  but  also  of  jurisdiction  which 
was  necessary  to  the  protection  of  the  shipping 
Interests,  Parliament,  beginning  In  1840,  has 
passed  a  series  of  statutes  which  'has,  to  a 
large  extent,  restored  the  ancient  admiralty 
jurisdiction  to  that  court.  The  substance  of 
these  statutes  is  set  out  in  the  note  to  Balti- 
more Steam  Packet  Co.  v.  Patterson,  66  L.  R. 
A.  193,  and  will  not  be  repeated  here.  The 
question  at  once  arose,  however,  whether  or 
not  the  granting  of  the  jurisdiction  carried 
with  it  the  admiralty  lien.  The  court  had  felt 
the  repressing  influence  of  the  common-law  de- 
cisions so  long  that  it  was  very  conservative 
about  holding  that  the  statutes  had  adopted 
the  rules  of  the  general  admiralty  law,  and  It 
required  additional  legislation  to  set  them  right. 

The  Pacific,  Brown.  &  L.  243,  held  that  the 
provision  of  the  act  of  1861,  giving  admiralty 
jurisdiction  over  a  claim  for  necessary  sup- 
plies to  any  ship  elsewhere  than  in  the  port 
to  which  the  ship  belongs,  unless  the  owner  is 
domiciled  In  England  or  Wales,  creates  no  lien 
on  the  ship,  but  merely  gives  a  right  to  obtain 
a  Hen  by  attaching  the  ship  In  the  admiralty. 
The  court  says  that,  from  this,  it  results  that 
the  material  man  has  not  a  maritime  Hen ;  for 
a  maritime  Hen  accrues  from  the  Instant  of  the 
circumstances  creating  it,  and  not  from  the 
date  of  the  intervention  of  the  court. 

And  that  ruling  was  followed  In  The  Sclo, 
L.  R.  1  Adm.  ft  Eccl.  353,  and  In  The  Trouba- 
dour, L.  R.  1  Adm.  &  Eccl.  302. 

The  Pacific  seems  to  have  overruled  The 
Skipwith,  10  Jur.  N.  S.  445.  The  Two  Bllens, 
L.  R.  3  Adm.  ft  Eccl.  345. 

In  The  Two  Ellens,  L.  R.  3  Adm.  ft  Eccl.  845, 
Phllllmore,  J.,  states  his  opinion  to  be  that 
the  statute  giving  admiralty  jurisdiction  of 
supplies  furnished  in  a  port  other  than  that 
of  the  owner's  domlcll  gives  a  Hen  on  the  ves- 
sel. But  he  follows  The  Pacific,  In  which  the 
opposite  conclusion  had  been  adopted. 

And  that  decision  was  affirmed  In  The  Two 
EIlenB,  L.  R.  4  P.  C.  161,  8  Moore.  P.  C.  C. 
N.  S.  398.  The  court,  in  the  course  of  Its  opin- 
ion, says  that,  according  to  the  decisions  of 
the  common-law  courts  and  the  express  provi- 
sions of  the  maritime  shipping  act,  a  mortgagee 
is  never  liable  at  law  for  supplies  furnished  to 
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the  mortgagor,  while  the  mortgagor  continues 
In  possession  of  the  ship,  and  then  asks:  Did 
the  legislature  intend  to  alter  that  rule,  and 
to  say  that,  instead  of  the  mortgagee  having 
precedence  over  the  material  man,  who  had 
furnished  materials  to  the  ship  on  the  credit  of 
the  mortgagor  in  possession,  the  rule  should 
be  altered,  and  the  material  man  should  take 
precedence?  And  It  held,  to  effect  that  result, 
the  intention  should  be  expressed  in  tolerably 
clear  terms :  and,  the  statute  making  the  juris- 
diction sf  the  court  to  depend  upon  the  domicil 
of  the  owner  at  the  time  of  the  institution  of 
the  suit,  it  was  held  that  no  lien  was  given. 

And  that  decision  was  followed  in  The  Aner- 
oid, 47  L.  J.  Prob.  N.  S.  15,  3  Asp.  Mar.  L. 
Cas.  418. 

The  Sara,  L.  R.  14  App.  Cas.  209,  held  that 
no  maritime  Hen  is  created  by  a  statute  which 
merely  gives  admiralty  Jurisdiction  of  a  claim 
by  the  master  for  disbursements  made  on  behalf 
of  the  vessel.  Lord  Watson  says,  by  the  com- 
mon law  of  England,  the  master's  claims  did 
not  carry  with  them  any  hypothecation  inter- 
est in  the  ship;  and,  inasmuch  as  they  rested 
on  contract  alone,  were  not  cognizable  in  the 
admiralty  courts ;  and  holds  that  merely  giving 
admiralty  jurisdiction  of  such  claim  does  not, 
in  the  absence  of  the  Indication  of  intention  to 
do  so,  carry  a  lien  upon  the  vessel.  The  court 
thereby  overrules  The  Glentanner,  Swabey, 
Adm.  415 ;  The  Mary  Ann,  L.  R.  1  Adm.  &  Bccl. 
8 ;  The  Feronja,  L.  R.  2  Adm.  ft  Eccl.  65  ;  The 
Ringdove,  L.  R.  11  Prob.  Dlv.  120;  and  re- 
verses The  Sara,  L.  R.  12  Prob.  Div.  158,  where 
the  court  followed  The  Mary  Ann,  upon  the 
ground  that  it  was  a  case  upon  which  mercan- 
tile men  had  acted  ever  since  it  was  decided ; 
on  the  faith  of  which  masters  have  asnumed 
that  they  had  a  right  safely  to  Incur  liability 
for  disbursements.  And  to  reverse  that  decision 
would  go  far  to  Justify  the  masters  in  refusing 
to  order  necessaries  which  are  desirable  In  the 
Interests  of  the  owner  and  everyone  interested 
in  the  ship.  It  would  fetter  masters  in  the 
exercise  of  a  valuable  and  useful  power. 

But,  Immediately  after  the  decision  in  The 
Sara,  Parliament  passed  a  statute  giving  the 
master  such  Hen.  Morgan  v.  Castlegate  S.  8. 
Co.  [1803]  A.  C.  88. 

The  English  statute  giving  admiralty  juris- 
diction of  actions  for  necessaries  supplied  to 
any  foreign  ship  did  not  create  a  maritime  Hen. 
The  Helnrlch  BjOrn,  54  L.  J.  Prob.  N.  S.  38, 
52  L.  T.  N.  S.  560,  L.  R.  10  Prob.  Div.  44. 
The  court  says  the  Hen  <yd  not  exist  before  the 
passage  of  the  statute,  and  any  words  simply 
giving  jurisdiction  do  not  seem  appropriate  or 
adequate  to  the  creation  of  so  important  a 
right  as  if  conferred  by  a  maritime  lien.  Al- 
though, in  a  suit  to  enforce  the  claim,  the  ship 
may  be  arrested,  yet,  this  differs  from  a  Hen  in 
that  a  maritime  lien  arises  the  moment  the 
event  occurs  which  creates  It;  the  proceeding 
in  rem,  which  perfects  the  inchoate  right,  re- 
lates back  to  the  period  when  It  first  attached. 
But  the  arrest  under  the  statute  is  only  one 
of  several  possible  alternate  proceedings.  It 
creates  no  right  in  the  ship  or  to  the  ship 
at  any  time  before  the  arrest.  The  two  pro- 
ceedings, therefore,  though  approaching  one 
another  in  form,  are  different  in  substance.  In 
the  one  case,  the  arrest  is  to  give  effect  to 
a  pre-existing  lien;  in  the  other,  the  arrest 
Is  merely  to  secure  a  lien.  The  court  says 
that  a  review  of  the  authorities  shows  that,  for 
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several  years  after  the  passage  of  the  statute, 
the  Idea  prevailed  that  it  conferred  no  lien; 
that  then  the  cases  indicated  an  opinion  that  a 
lien  was  conferred ;  but  that  the  cases  again  re- 
turned to  the  former  rule ;  and  concludes  that, 
upon  the  whole,  the  current  of  authorities  is 
against  the  Hen.  Reversing  52  L.  J.  Prob. 
N.  8.  83,  L.  R.  8  Prob.  Dlv.  151,  Overruling 
an  intimation  to  the  contrary  in  The  Ella  A. 
Clark,  Brown.  ft  L.  32. 

And  that  decision  was  affirmed  in  The  Heln- 
rlch BjOrn,  55  L.  J.  Prob.  N.  8.  80,  55  L.  T. 
N.  8.  66,  L.  R.  11  App.  Cas.  270. 

The  clause  of  the  English  act  of  1861  con- 
ferring admiralty  jurisdiction  over  claims  'for 
injury  to  cargo  gives  no  lien.  The  Pleve  Su- 
perlore,  L.  R.  5  P.  C.  482,  43  L.  J.  Prob.  N.  8. 
20. 

The  mere  giving,  by  statute,  of  jurisdiction 
to  the  admiralty  court  in  case  of  necessaries 
furnished  to  a  foreign  vessel,  is  not  of  itself 
sufficient  to  create  a  Hen  on  the  vessel.  The 
Rio  Tinto,  L.  R.  9  App.  Cas.  356. 

When  the  legislature  thought  fit  to  put  mas- 
ters' wages  on  the  same  footing  as  seamen's 
wages,  it  constituted  masters'  wages  a  maritime 
lien.  The  Ella  A.  Clark,  8  L.  T.  N.  8.  110, 
Brown,  ft  L.  32. 

In  The  Beeswing,  53  L.  T.  N.  8.  554,  5  Asp. 
Mar.  L.  Cas.  484,  Brett,  M.  R.,  questions 
whether  or  not  the  statutes  have  given  the 
master  a  lien  for  wages  and  disbursements. 

But  a  Hen  on  the  ship  Is  secured  by  the  in- 
stitution of  proceedings.  The  Cella,  57  L.  J. 
Prob.  N.  8.  55,  36  Week.  Rep.  540,  Affirming 
57  L.  J.  Prob.  N.  8.  43. 

In  The  Scotia,  35  Fed.  907,  it  is  said  that, 
although  the  English  statutes  have  now  re- 
stored to  the  English  courts  of  admiralty  most 
of  their  ancient  jurisdiction,  these  statutes, 
as  now  construed,  have  not,  as  has  been  some- 
times supposed  and  stated,  reinstated  maritime 
liens  to  a  corresponding  degree,  but  only  to 
a  very  limited  extent. 

b.  Hen  of  master. 

1.  For  wage*. 

By  the  English  act  of  17  &  18  Vict.,  chap. 
104,  the  master  is  given  a  Hen  for  wages, 
which  may  be  enforced  in  the  admiralty.  Co- 
vert v.  The  Wexford,  3  Fed.  577;  Hatton  v. 
Mellta,  3  Hughes.  494,  Fed.  Cas.  No.  6.218 ;  The 
Chieftain,  Brown,  ft  L.  212 ;  The  Repulse,  9  Jur. 
738 :  The  Salacla,  32  L.  J.  Prob.  N.  8.  41 ;  The 
Mary  Anne,  35  L.  J.  Prob.  N.  8.  6,  L.  R.  1 
Adm.  ft  Eccl.  8;  The  Albion,  27  L.  T.  N.  8. 
23 ;  The  Hope,  28  L.  T.  N.  8.  287 ;  The  Bangor 
Castle,  74  L.  T.  N.  8.  768;  The  Tecumseh,  3 
W.  Rob.  110;  The  Ringdove,  Swabey,  Adm. 
310;  The  Bengal,  8wabey,  Adm.  468;  The 
Rajah  of  Cochin,  Swabey,  Adm.  473 ;  The  Helen, 
14  Week.  Rep.  502 ;  The  Erlnagh,  7  Fed.  231 ; 
Covert  v.  The  Wexford,  7  Fed.  674;  Chlsholm 
v.  The  J.  L.  Pendergast,  29  Fed.  127,  Reversed 
In  32  Fed.  415. 

In  the  Vrow  Mlna,  Dodson,  Adm.  235,  a 
sale  of  the  ship  was  decreed  for  the  wages  and 
subsistence  money  of  a  mate  who  had  taken 
command  of  the  vessel  when  the  master  ab- 
sconded. 

Under  the  English  statute,  the  lien  of  the 
master  Is  limited  to  services  rendered  in  the 
vessel  against  which  the  Hen  Is  claimed.  The 
Jullndur,  1  8plnks,  Eccl.  ft  Adm.  7. 

The  English  act  of  1861  gives  the  master  a 
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remedy  in  rem  for  wages  earned  on  board  tbe 
ship,  and  this  is  held  to  apply  even  though  the 
master  sleeps  ashore.  The  Chieftain,  Brown. 
&  L.  104. 

The  master,  although  he  is  part  owner,  has 
a  right  to  sue  the  ship  for  wages  earned  on 
board  the  ship.  The  Joseph  Dexter,  20  L.  T. 
N.  8.  820. 

The  fact  that  the  master  is  hired  by  one  who 
has  obtained  possession  of  the  vessel  by  fraud 
will  not  defeat  his  lien  for  wages  under  tbe 
English  statute,  if  he  was  ignorant  of  the  fraud. 
The  Edwin,  Brown.  &  L.  281. 

In  case  of  a  lien  for  wages  of  master  and 
crew,  the  legislature  has  recognized  the  rule 
that  it  attaches  to  ships  independently  of  any 
personal  obligation  of  the  owner.  But  that 
rule,  which  is  founded  on  obvious  considera- 
tions of  public  policy,  constitutes  an  exception 
from  the  general  principle  of  the  maritime  law, 
which  is  that,  inasmuch  as  every  proceeding  in 
rem  is,  in  substance,  a  proceeding  against  the 
owner  of  the  ship,  a  proper  maritime  lien  must 
have  its  right  in  his  personal  liability.  Morgan 
v.  Castlegate  8.  8.  Co.   [1893]   A.  C.  38. 

A  master  loses  his  lien  by  electing  to  permit 
his  wages  to  remain  in  the  hands  of  the  man- 
aging owners  at  interest.  The  Rainbow,  53 
L.  T.  N.  8.  01,  5  Asp.  Mar.  L.  Cas.  479. 

Under  the  English  statute,  the  master  has  a 
lien  on  freight  for  wages  The  Milford,  4  Jur. 
N.  8.  417,  Swabey,  Adm.  362. 

2.  For  disbursement*. 

As  has  been  seen  (supra,  XVIII.  a),  the 
court  held  that  the  statute  did  not  give  a  lien 
for  disbursements,  but  Parliament  immediately 
corrected  that  ruling.  Some  of  the  courts  had 
held  this  prior  to  the  decision  in  The  Sara,  but 
It  is  now  the  established  rule  that  the  lien 
exists.  The  Panthea,  25  L.  T.  N.  S.  389,  1 
Asp.  Mar.  L.  Cas.  133;  The  Salacia,  Lush. 
545;  The  Mary  Anne,  35  L.  J.  Prob.  N.  S.  6, 
L.  B.  1  Adm.  &  Eccl.  8,  13  L.  T.  N.  S.  384 ; 
Edward  v.  Oliver,  L.  R.  1  Adm.  &  Eccl.  37$, 
16  L.  T.  N.  8.  575 ;  The  Jenny  Lind,  L.  R.  3 
Adm.  &  Eccl.  529,  1  Asp.  Mar.  L.  Cas.  294 ;  The 
Fairport,  L.  R.  8  Prob.  Div.  48. 

In  Re  Rio  Grande  Do  Sul  8.  8.  Co.  L.  R.  5 
Ch.  Div.  282,  James,  L.  J.f  said  that  the  master, 
as  surety,  drew  a  bill  of  exchange  on  the  owner 
for  disbursements  properly  made  by  him  on  be- 
half of  the  ship.  It  cannot  be  disputed  that  he 
had  a  right  of  action  against  the  owner  and  a 
lien  on  the  ship.  And  Brett,  J.,  says  that,  ac- 
cording to  The  Feronia,  L.  R.  2  Adm.  &  Eccl.  65, 
he  had  a  iten  on  the  ship  for  the  amount  of  the 
bill. 

The  disbursements  for  which  the  statute 
gave  the  master  a  lien  include  all  proper 
expenditures  made  by  the  master  upon  the  ship, 
whether  tbe  particular  articles,  the  subject  of 
the  expenditure,  were  obtained  by  immediate  or 
promised  payment.  The  Feronia,  L.  R.  2 
Adm.  &  Eccl.  65,  17  L.  T.  N.  8.  619,  37  L.  J. 
Prob.  N.  S.  60,  Refusing  to  follow  the  limita- 
tion found  in  The  Chieftain,  Brown.  &  L.  104, 
and  The  Edwin,  Brown.  &  L.  281. 

To  constitute  disbursements  which  will  give 
the  master  a  lien,  it  is  sufficient  that  he  has 
rendered  himself  liable  for  supplies,  although 
he  has  not  actually  paid  for  them.  The  Sara, 
L.  R.  12  Prob.  Div.  158,  Overruling  The  Chief- 
tain and  The  Edwin. 

The  Edwin.  Brown.  &  Lush.  281,  held  that 
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the  master  has  no  lien  for  liabilities  which  he 
has  incurred,  but  upon  which  no  payments  have 
actually  been  made. 

And  The  Chieftain,  Brown.  &  L.  104,  held 
that  the  master  has  no  right  to  proceed  in  rem 
for  liabilities  incurred  but  not  paid,  although 
he  has,  for  disbursements  actually  made. 

Although  the  master  is  to  be  appointed  by 
the  charterer,  he  will  have  a  lien  on  the  vessel 
for  disbursements  made  upon  Items  which,  under 
the  contract,  the  owners  are  to  meet.  The  Bees- 
wing, 53  L.  T.  N.  S.  554,  5  Asp.  Mar.  L.  Cas. 
484, 

In  The  Ripon  City  [1897 J  P.  226,  77  L.  T. 
N.  8.  98,  where  the  ship  was  in  possession  of 
persons  who  had  entered  into  an  executory  con- 
tract of  purchase,  and  the  master  incurred  lia- 
bility for  supplies,  it  was  contended  that  he  had 
no  lien  on  the  vessel  for  supplies,  because  the 
true  owner  was  not  liable.  But  it  was  held  that 
the  cases  did  not  intend  to  decide  that,  under 
no  circumstances,  can  a  maritime  lien  be  ob- 
tained, unless  the  owners  of  the  res  are  per- 
sonally liable  in  respect  of  the  claim.  There 
are  certain' cases  in  which  a  maritime  lien  may 
exist  and  be  enforced  against  the  property  of. 
persons  not  personally  liable  on  the  claim,  and 
who  are  not  the  persons  who,  or  whose  servants 
have,  required  tbe  service  to  be  done.  The 
principle  of  this  is  that,  as  maritime  Hens  are 
recognized  by  law,  persons  who  are  allowed  by 
those  interested  in  a  vessel  to  have  possession 
of  her  for  the  purpose  of  using  and  employing 
her  in  the  ordinary  manner  must  be  deemed  to 
have  received  authority  from  those  interested 
in  her  to  subject  the  vessel  to  claims  in  re- 
spect to  which  maritime  liens  may  attach  to 
her,  arising  out  of  matters  occurring  in  the 
ordinary  course  of  her  use  and  employment, 
unless  the  parties  have  so  acted  toward  each 
other  that  the  person  asserting  the  lien  Is 
not  entitled  to  rely  on  such  presumed  au- 
thority. And  the  lien  of  the  master  in  the 
case  before  the  court  was  upheld. 

That  the  master  is  also  a  part  owner  does 
not  defeat  his  Hen  for  wages  or  disbursements 
as  against  the  rights  of  the  mortgagee.  The 
Feronia,  L.  R.  2  Adm.  &  Eccl.  65,  17  L.  T.  N. 
S.  619,  37  L.  J.  Prob.  N.  8.  60. 

And  that  ruling  was  followed  in  The  Marco 
Polo,  24  L.  T.  N.  8.  804,  1  Asp.  Mar.  L.  Cas.  54. 

Where,  by  the  terms  of  the  charter  party,  the 
charterer  is  to  furnish  the  coal,  the  master  can 
acquire  no  lien  on  the  vessel  by  furnishing 
coal  with  knowledge  of  the  provisions  of  the 
charter  party.  The  Turgo,  L.  R.  11  Prob. 
Div.  21. 

Under  the  act  of  1889,  the  master  has  a  lien 
for  disbursements  in  cases  where,  at  common 
law,  he  had  authority  to  pledge  the  credit  of  his 
owner  for  necessaries  and  supplies.  This  is 
limited  to  his  general  authority  under  the  law, 
and  not  to  authority  expressly  conferred. 
Therefore,  there  can  be  no  lien  for  liabilities  in- 
curred in  a  place  where  the  owner  carries  on 
business,  and  at  the  beginning  of  a  voyage.  And 
especially  is  there  no  lien  where  the  supplies  are 
actually  ordered  by  the  owner,  and  then  the 
master  lends  his  name  for  the  purpose  of  giv- 
ing the  transaction  the  appearance  of  a  dis- 
bursement for  which  he  would  be  entitled  to  a 
Hen  so  as  to  affect  the  rights  of  prior  mort- 
gagees.    The  Orients  [1894]  P.  271. 

And  that  decision  was  affirmed  on  appeal  in 
[1895]  P.  49,  64  L.  J.  Prob.  N.  8.  32,  upon  the 
ground  that  the  master  can  pledge  his  owner's 
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credit  only  when  he  is  In  a  position  where  It 
is  necessary.  The  meaning  of  the  word  "dis- 
bursements" in  the  statutes  is  the  liabilities 
incurred  by  the  master  in  respect  of  necessary 
things  for  the  ship  for  the  purposes  of  naviga- 
tion, which  he,  as  master  of  the  ship,  is  there 
to  carry  out,  when  the  owner  is  not  there  able 
to  give  the  order,  and  he  is  not  so  near  to  the 
master  that  the  master  can  ask  for  his  author- 
ity, and  the  master  is,  therefore,  obliged,  neces- 
sarily, to  render  himself  liable  in  order  to  carry 
out  his  duty  as  master. 

A  master  who  has  notice  of  a  charter  party 
by  which  the  charterer  binds  himself  to  supply 
the  vessel  has  no  authority  to  pledge  the  credit 
of  the  owner  for  the  amount,  and,  therefore, 
has  no  lien  either  on  ship  or  freight,  under  the 
English  statute  of  1889,  for  disbursements  made 
or  liabilities  incurred  for  that  purpose.  Morgan 
v.  Castlegate  S.  S.  Co.  [1893]  A.  C.  38. 

The  fact  that  coal  Is  supplied  under  a  general 
order  of  the  owner  will  not  defeat  the  lien  of 
the  master  under  the  act  of  1894,  where  accord- 
ing to  custom,  he  designates  the  quantity  to 
be  delivered  to  supply  the  needs  of  the  vessel, 
and  draws  upon  the  owner  for  the  amount, 
thereby  making  himself  personally  liable.  The 
The  Ripon  City  [1897]  P.  226,  77  L.  T.  N.  S. 
98.  The  court  says  a  contrary  decision  would 
involve  hardship  to  masters  of  steamships,  since 
it  might  deprive  them  of  the  security  of  the 
vessel,  and  discharge  liabilities  which  they 
have  incurred  in  following  a  course  of  business 
which  has  become  prevalent  owing  to  exi- 
gencies of  modern   commerce. 

c.  Supplies  and  repairs. 

Under  the  English  statutes,  there  is  a  lien 
for  supplies  furnished  to  a  foreign  vessel.  The 
Alexander,  1  W.  Rob.  294:  The  Jenny  Llnd, 
L.  R.  3  Adm.  ft  Eccl.  529.  1  Asp.  Mar.  L. 
Cas.  294. 

The  vessel  Is  not  liable  for  advances  and 
supplies,  unless  the  owner  himself,  if  he  were 
in  the  country,  would  be  personally  responsible. 
The  Sophie,  1  W.  Rob.  369. 

Under  a  statute  giving  admiralty  jurisdic- 
tion in  rem  for  repairs  made  to  a  foreign  ship, 
a  vessel  is  to  be  regarded  as  foreign  which 
has  her  home  port  in  another  country*  al- 
thought  she  is  engaged  in  making  fortnightly 
trips  to  a  port  within  the  country  where  the 
statute  was  enacted.  The  Flecha,  1  Spinks, 
Eccl.  ft  Adm.  438. 

Where  goods  are  furnished  for  the  use  and 
benefit  of  a  ship,  the  presumption  is  that  the 
ship  is  liable ;  and,  to  rebut  the  presumption,  it 
is  necessary  to  show  that  credit  was  given  to 
some  individual  only.  The  Perla,  Swabey,  Adm. 
353. 

Under  a  statute  which  gives  a  Hen  for  neces- 
saries furnished  the  ship,  there  can  be  no  lien 
for  articles  purchased  by  the  master  on  his  own 
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account  and  for  his  own  purposes,  and  which 
he  distinctly  Informs  the  material  man  are  not 
ordered  for  the  use  of  the  ship.  The  Alexander, 
1  W.  Rob.  346. 

The  English  act  of  8  ft  4  Vict.  chap.  69,  gave 
no  lien  to  an  English  merchant  who,  upon  the 
order  of  the  owner,  shipped  part  of  the  equip- 
ment of  a  vessel  to  the  place  where  it  was  being 
constructed  in  a  foreign  country.  The  Ocean, 
4  Notes  of  Cases,  33,  2  W.  Rob.  368,  9  Jur.  381. 

The  question,  what  are  to  be  considered  neces- 
saries for  which  a  lien  may  exist  against  tho 
vessel,  depends  upon  what  a  prudent  man  would 
do  if  he  were  present.  The  Alexander,  1  W. 
Rob.  346. 

Coal  supplied  at  intervals  to  a  foreign  steam- 
er may  constitute  a  lien,  as  a  necessity.  The 
West  Friesland,  Swabey,  Adm.  454. 

Meat  is  a  necessity  for  which  a  Hen  may  be 
secured.  The  N.  R.  Gosfabrick,  Swabey,  Adm. 
344. 

There  is  a  Hen  for  copper  sheathing  under 
the  English  statute.  The  Perla,  Swabey,  Adm. 
353. 

A  propeller  is  a  necessity  for  a  ship  carrying 
passengers  on  regular  trips  at  the  terminus  to 
which  she  does  not  belong,  although  she  might 
possibly  have  reached  her  home  port  with  her 
old  one.  The  Flecha,  1  Spinks,  Eccl.  ft  Adm. 
438.  The  court  says  that  such  vessels  should  be 
constantly  kept  in  that  state  of  repair  which 
most  conduces  to  their  safety. 

d.  Advances. 

Under  the  English  statute,  an  agent  may 
sue  for  advances  made  for  the  necessities  of  the 
ship.  The  Underwriter,  25  L.  T.  N.  S.  279,  1 
Asp.  Mar.  L.  Cas.  127. 

Under  the  English  statute,  one  who  has 
accepted  and  paid  a  bill  drawn  by  the  master 
in  a  foreign  port  for  necessaries  may  proceed 
against  the  ship  in  the  admiralty.  The  Onni, 
Lush.  154. 

But  there  is  no  Hen  for  money  advanced  to 
procure  necessaries.  The  Sophie,  1  W.  Rob. 
369. 

Money  advanced  to  secure  the  release  of  the 
master  from  jail,  to  which  he  had  been  com- 
mitted for  refusal  to  pay  for  supplies  ordered, 
is  not  for  a  necessity  which  will  cause  a  lien 
on  the  vessel  under  the  English  statute.  The 
N.  R.  Gosfabrick,  Swabey,  Adm.  344. 

e.  Other  liens. 

Under  the  11th  section  of  the  act  of  1861,  a 
mortgagee  of  a  ship  has  a  Hen  which  may  be 
enforced  in  the  admiralty.  The  Pacific,  Brown, 
ft  L.  243. 

A  ship's  husband  has  no  Hen  for  wages 
under  the  English  statutes.  The  Ruby  [1898] 
P.  59,  78  L.  T.  N.   S.   235. 

H.  P.  F. 
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1.  A  statute  providing  for  land  drain- 
age cannot  be  overthrown  because  the 
drainage  of  agricultural  land  simply  to  Im- 
prove such  land  is  not  within  the  title,  which 
provides  for  promoting  the  public  health,  con- 
venience, and  welfare  by  drainage,  where  the 
terms  of  the  statute  do  not  authorize  the 
improvement  of  agricultural  land  simply  to 
improve  it. 

S.  A  sreneral  plan  or  scheme  for  the 
reclamation  of  the  wet  or  marsh 
lands  of  a  state  for  agricultural  pur- 
poses by  drainage  is  a  public  use,  for  the 
accomplishment  of  which  the  power  of  em- 
inent domain  may  be  exercised. 

8.  The  declaration,  by  the  legislature, 
that  the  drainage  of  the  water  from 
agricultural  lands  shall  be  consid- 
ered a  public  benefit,  for  which  the 
power  of  eminent  domain  may  be  exercised, 
In  a  statute  providing  a  general  plan  or 
scheme  for  the  reclamation  of  the  wet  or 
marsh  lands  of  the  state,  does  not  infringe 
the  power  of  the  judiciary. 

4.  A  statute  providing  a  general  plan 
or  scheme  for  the  reclamation,  for 
agricultural  purposes,  of  the  wet  or 
marsh  lands  of  the  state  by  drainage; 
cannot  be  made  to  operate  to  secure  drain- 
age for  private  interests,  although  the  legis- 
lature declares  drainage  for  agricultural  pur- 
poses to  be  of  public  benefit,  where  the  pro- 
cedure established  by  the  statute  requires  an 
actual  finding  of  public  benefit,  in  each  in- 
stance, before  a  drainage  scheme  can  be  un- 
dertaken. 

5.  Whether  or  not  the  drainage  of 
land  will  be  for  the  public  benefit,  or 
particular  land  shall  be  included  within  the 
district,  are  not  questions  to  which  the  right 
of  trial  by  jury  extends  under  a  constitutional 
provision  preserving  the  right  to  such  trial. 

6.  The  cost  of  a  drainage  improvement 
may  be  assessed  upon  the  property  benefited. 

7.  The  extension  of  the  time  for  pay- 
ing an  assessment  for  a  local  im- 
provement, in  favor  of  those  who  waive 
objections  to  its  validity,  does  not  deprive 
those  who  fail  to  make  the  waiver,  and  who 
are  therefore  required  to  pay  when  the  assess- 
ment is  due,  of  the  equal  protection  of  the 
laws. 

8.  The    credit    of    the     county     is     not 

Note. — As  to  drainage  of  private  lands  as 
public  purpose,  for  which  power  of  eminent 
domain  may  be  exercised,  see  also,  in  this  series, 
Re  Tuth ill,  49  L.  R.  A.  781,  and  note,  and 
Mound  City  Land  &  Stock  Co.  v.  Miller,  60  L. 
R.  A.  190. 

As  to  appropriation  of  public  property   for 
drainage  purposes,  see  Heffner  v.  Cass  ft  Mor- 
gan Counties,  58  L.  R.  A.  353. 
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loaned  for  the  benefit  of  a  drainage  dis- 
trict by  the  issuance  of  bonds  which,  on  their 
face,  show  that  they  are  payable  only  out  of 
assessments  upon  property  within  the  dis- 
trict. 
9.  Payment  of  the  damages  for  taking 
property  for  public  use  need  not  be 
made  as  soon  as  assessed,  under  a  con- 
stitutional provision  that  property  shall  not 
be  taken  for  such  use  without  just  compensa- 
tion "first  being  made,  or  secured  to  be  made, 
to  the  owner  thereof,  as  soon  as  the  damages 
shall  be  assessed;0  but  it  is  sufficient  that 
provision  for  payment  is  duly  secured  when 
the  damages  are  assessed,  although  actual 
payments  are  deferred. 

(July  13,  1905.) 

n  ROSS- APPEALS  from  a  decree  of  the 
^  District  Court  for  Buena  Vista  County 
in  a  proceeding  to  enjoin  the  construction  of 
a  drainage  ditch;  plaintiff  appealing  from 
so  much  of  the  decree  as  upheld  the  general 
validity  of  the  proceedings,  and  defendants 
appealing  from  so  much  as  required  prelimi- 
nary payment  of  compensation.  Reversed 
on  defendants'  appeal. 

Statement  by  Bishop,  J.: 

Action  in  equity  to  restrain,  by  injunc- 
tion, the  defendant  board  of  supervisors 
from  further  proceedings  in  the  matter  of 
constructing  a  ditch  designed  and  intended 
to  reclaim,  by  drainage,  a  considerable 
tract  of  agricultural  lands  in  said  county, 
to  establish  a  drainage  district,  etc.  The 
defendants  appeared  and  answered,  -where- 
upon the  plaintiff  moved  for  a  decree  in  his 
favor  upon  the  pleadings,  and  a  decree  was 
made  and  entered,  in  which  a  portion  only 
of  the  relief  prayed  for  was  granted.  Both 
parties  appeal,  and,  for  convenience,  the 
plaintiff  will  be  denominated  as  appellant. 

Messrs.  Mack  ft  DeXand  for  appellant. 

Messrs.  F.  F.  Faville  and  A.  L.  Whit- 
ney, for  appellees: 

Where  the  legislature  declares  a  particu- 
lar use  to  be  a  public  use,  the  presumption 
is  in  favor  of  its  declaration,  and  the  courts 
will  not  interfere  therewith,  unless  the  use 
be  clearly  and  manifestly  solely  of  a  private 
character. 

Bankhead  v.  Brown,  25  Iowa,  540;  Hasten 
v.  Essex  Co.  12  Cush.  475;  Talbot  ▼.  Hud- 
son, 16  Gray,  417;  Welton  v.  Dickson,  38 
Neb.  767,  22  L.  R.  A.  496,  41  Am.  St.  Rep. 
771,  57  N.  W.  559;  Chicago,  B.  d  N.  R.  Co. 
v.  Porter,  43  Minn.  527,  46  N.  W.  75;  Re 
Wellington,  16  Pick.  87,  26  Am.  Dec,  635; 
Chicago  <£  N.  W.  R.  Co.  v.  Morehouse,  88- 
Am.  St  Rep.  918,  note,  112  Wis.  1,  56 
L.  R.  A.  240,  87  N.  W.  849;  Contra  Costa 


1606. 


Sisson  v.  Busna  Vista  County. 


441 


Coal  Mines  R.  Co.  v.  Moss,  23  Cal.  324; 
United  States  v.  Gettysburg  Eleotrio  R.  Co. 
160  U.  8.  608,  40  L.  ed.  576,  16  Sup.  Ct. 
Rep.  427. 

Where  there  is  any  doubt  whether  the 
use  to  which  the  property  is  proposed  to  be 
devoted  is  of  a  private  or  public  character, 
the  oourte  will  not- undertake  to  disturb  the 
judgment  of  the  legislature  in  this  regard. 

Consolidated  Channel  Co.  v.  Central  P. 
R.  Co.  51  Cal.  269;  Rensselaer  v.  Leopold, 
106  Ind.  29,  5  N.  E.  761;  Umatilla  Irrig. 
Co.  v.  Bamhart,  22  Or.  389,  30  Pac.  37; 
Sweet  v.  Rechel,  159  U.  S.  380,  40  L.  ed. 
188,  16  Sup.  Ct.  Rep.  43. 

If,  by  any  possibility,  the  legislation  may 
be  for  the  welfare  of  the  public,  the  will 
of  the  legislature  must  prevail  over  the 
doubts  of  the  court. 

Stockton  d  V.  R.  Co.  v.  Stockton,  41  Cal. 
147;  Re  Madera  Irrig.  Diet.  Bonds,  92  Cal. 
296,  14  L.  R.  A.  755,  27  Am.  St.  Rep.  106, 
28  Pac.  272,  675;  Talbot  v.  Hudson,  16  Gray, 
425;  Butte,  A.  d  P.  R.  Co.  v.  Montana  Union 
R.  Co.  16  Mont.  504,  31  L.  R.  A.  298,  50 
Am.  St.  Rep.  508,  41  Pao.  232. 

The  reclamation  of  large  tracts  of  wet 
land,  and  their  addition  to  the  agricultural 
resources  of  the  state,  constitute  a  public 
purpose. 

Zigler  v.  Menges,  121  Ind.  99,  16  Am.  St. 
Rep.  357,  22  N.  E.  782;  Hagar  v.  Yolo  Coun- 
ty, 47  Cal.  222;  Hagar  v.  Reclamation  Dist. 
No.  108,  HI  U.  S.  701,  28  L.  ed.  569,  4  Sup. 
Ct.  Rep.  663;  CReiley  v.  Kankakee  Valley 
Draining  Co.  32  Ind.  169;  Wurts  v.  Hoag- 
land,  114  U.  S.  606,  29  L.  ed.  229,  5  Sup. 
Ct.  Rep.  1086;  Cooley,  Taxn.  617. 

Where  provision  is  made  for  appeal  and 
trial  of  matters  in  equity,  it  is  "due  process 
of  law,"  within  this  provision  of  the  Consti- 
tution. 

State  use  of  Boone  v.  Orwig,  25  Iowa, 
280;  Burt  v.  Harrah,  65  Iowa,  643,  22  N. 
W.  910;  Littleton  v.  Fritz,  65  Iowa,  488, 
54  Am.  Rep.  19,  22  N.  W.  641;  Martin  v. 
Blattner,  68  Iowa,  286,  25  N.  W.  131,  27 
N.  W.  244;  C lough  v.  Seay,  49  Iowa,  111; 
Ahem  v.  Dubuque  Lead  d  Level  Min.  Co. 
48  Iowa,  140. 

Section  18,  art.  1,  of  the  Constitution  of 
Iowa  is  not  violated  by  the  provisions  of 
this  statute. 

If  the  amount  secured  is  not  paid,  the 
right  to  the  land  ceases  absolutely,  and  the 
bond  protects  the  landowner  for  all  dam- 
ages. 

White  v.  Wabash,  St.  L.  d  P.  R.  Co.  64 
Iowa,  281,  20  N.  W.  436;  Burns  v.  Chicago, 
Ft.  M.  d  D.  M.  R.  Co.  110  Iowa,  387,  81 
N.  W.  794;  Bannister  v.  Mclntire,  112  Iowa, 
603,  84  N.  W.  707. 

If  the  value  appraised  is  paid  or  secured, 
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it  amounts  to  compensation  in  the  consti- 
tutional Bense. 

Hursh  v.  First  Div.  St.  Paul  d  P.  R.  Co. 
17  Minn.  439,  Gil.  417;  Re  New  York  C.  d 
H.  R.  R.  Co.  60  N.  Y.  116;  Sage  v.  Brook- 
lyn, 89  N.  Y.  189;  Re  United  States,  96 
N.  Y.  233;  Rexford  v.  Knight,  11  N.  Y.  308; 
Chapman  v.  Gates,  54  N.  Y.  146;  10  Am.  & 
Eng.  Enc.  Law,  p.  1146. 

Bishop,  J.,  delivered  the  opinion  of  the 
court: 

The  pleadings  disclose  that  the  proceed- 
ings on  the  part  of  the  defendant  board, 
complained  of,  were  being  taken  and  had 
pursuant  to  the  provisions  of  chap.  68,  p. 
61,  Acts  30th  Gen.  Assem.  Plaintiff  makes 
direct  allegations  that  the  steps  already 
taken  were  in  strict  conformity  to  the  pro- 
visions of  that  act,  and  that,  in  respect  of 
the  further  proceedings  to  be  had,  exact 
compliance  in  all  respects  with  the  require- 
ments of  the  act  was  intended.  And  of  these 
matters  the  answer  makes  admission.  It  is 
the  contention  of  plaintiff,  to  be  stated  in 
detail  presently,  that  the  proceedings  so  be- 
ing had  and  proposed  to  be  had  are  unau- 
thorized and  illegal,  for  that  the  act  of  the 
general  assembly  under  which  done,  in  re- 
spect, at  least,  of  many  of  its  provisions, 
is  in  contravention  of  the  Constitution,  and 
void.  And  this  is  the  general  subject  pre- 
sented for  our  consideration. 

Necessary  to  a  consideration  of  the  ques- 
tions as  precisely  made  and  presented  by 
the  record,  we  should  have  the  material  pro- 
visions of  the  act  before  us,  and  we  set 
out  the  same  in  substance,  as  follows: 

The  act  is  entitled  "An  Act  to  Promote 
the  Public  Health,  Convenience,  and  Wel- 
fare, by  Leveeing,  Ditching,  and  Draining 
the  Lands  of  the  State,  and  Providing  for 
the  Establishment  of  Levees,  Drainage  Dis- 
tricts, or  for  the  Changing  of  Natural  Water 
Courses  to  Secure  Better  Drainage,  and 
Providing  for  the  Construction  of  Ditches, 
Drains,  and  Water  Courses  and  Prescribing 
the  Method  for  so  Doing,  and  Providing  for 
the  Assessment  and  Collection  of  the  Costs 
and  Expenses  of  the  Same,  and  Issuing  Im- 
provement Certificates,  or  Issuing  and  Sell- 
ing Bonds  Therefor." 

Section  1  provides  that  "the  board  of  su- 
pervisors of  any  county  shall  have  juris- 
diction, power,  and  authority  to  establish 
a  drainage  district  or  districts,  and  cause 
to  be  constructed  as  hereinafter  provided 
any  .  .  .  ditch,  drain,  or  water  course, 
.  .  .  in  such  county,  whenever  the  same 
will  be  of  public  utility,  or  conducive  to 
the  public  health,  convenience,  or  welfare; 
and  the  drainage  of  surface  waters  from 
agricultural  lands  shall  be  considered  a  pub- 
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lie  benefit,  and  conducive  to  the  public 
health,  convenience,  utility,  and  welfare. 

"Sec.  2.  Whenever  a  petition  signed  by  one 
or  more  of  the  landowners  whose  lands  will 
be  affected  by,  or  assessed  for  the  expenses 
of,  the  proposed  improvement,  shall  be  filed 
in  the  office  of  the  county  auditor,  setting 
forth  that  any  body  or  district  of  land  in 
the  county,  described,  ...  is  subject 
to  overflow  or  too  wet  for  cultivation,  and 
that  the  public  benefit  or  utility,  or  the 
public  health,  convenience,  or  welfare,  will 
be  promoted  by  draining,  ditching,  tiling, 
or  leveeing  the  same,'  .  .  .  the  board 
shall,  at  its  first  session  thereafter,  .  .  . 
appoint  a  disinterested  and  competent  en- 
gineer, .  .  .  and  he  shall  proceed  to  ex- 
amine and  survey  the  lands  described  in 
said  petition,  and  other  lands  if  necessary, 
and  locate  such  improvement  or  improve- 
ments, ...  as  will  be  for  the  public 
benefit  or  utility,  or  conducive  to  the  pub- 
lic health,  convenience,  or  welfare;  and  he 
shall  make  return  of  his  proceedings  to  the 
county  auditor,"  etc. 

By  §  3  it  is  provided  that,  if  the  en- 
gineer recommend  the  establishment  of  tbc 
drainage  district,  the  auditor  shall,  in 
a  prescribed  manner,  give  notice  of  the  pen- 
dency of  the  petition,  the  favorable  report 
of  the  engineer,  the  day  set  for  hearing 
before  the  board  of  supervisors,  and  that  all 
claims  for  damages  must  be  filed  five  days 
before  such  day  for  hearing. 

"Sec  5.  The  board  of  supervisors  at  the 
session  set  for  the  hearing  on  said  petition 
.  .  .  shall  thereupon  proceed  to  hear  and 
determine  the  sufficiency  of  the  petition  in 
form  and  manner,  .  .  .  and,  if  deemed 
necessary,  the  board  may  view  the  premises, 
and  if  they  shall  find  that  such  .  .  . 
drainage  district  would  not  be  for  the  pub- 
lic benefit  or  utility,  nor  conducive  to  the 
public  health,  convenience,  or  welfare,  they 
shall  dismiss  the  proceedings;  but,  if  they 
shall  find  such  improvement  conducive  to 
the  public  health,  convenience,  or  welfare, 
or  to  the  public  benefit  or  utility,  and  no 
claim  shall  have  been  filed  for  damages  as 
provided  in  5  4  hereof,  they  may,  if  deemed 
advisable,  locate  and  establish  the  same  in 
accordance  with  the  recommendations  of  the 
engineer;  but,  if  any  claims  have  been  filed 
for  damages,  .  .  .  then  the  board  .  .  . 
shall  proceed  no  further  than  to  determine 
the  necessity  of  the  .  .  .  drainage  dis- 
trict, and  further  proceedings  shall  be  con- 
tinued to  an  adjourned,  regular,  or  special 
session,  the  date  of  which  shall  be  fixed  at 
the  time  of  the  adjournment ;  and  the  county 
auditor  shall  appoint  three  appraisers  to 
assess  such  damages,"  etc. 

"Sec.  0.  The  appraisers  .  .  .  shall 
proceed  to  .  .  .  determine  and  fix  the 
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amount  of  damages  to  which  each  claimant 
is  entitled,  and  shall  file  with  the  county 
auditor  reports  in  writing  showing  the 
amount  of  damages  sustained  by  each  claim- 
ant. .  .  .  When  the  time  for  final  ac- 
tion shall  have  arrived,  and  after  the  filing 
of  the  report  of  the  appraisers,  said  board 
shall  consider  the  amount  of  damages 
awarded  in  their  final  determination  in  re- 
gard to  establishing  such  levee  or  drainage 
district,  and  if,  in  their  opinion,  the  cost  of 
construction  and  the  amount  of  damages 
awarded  is  not  excessive  and  a  greater  bur- 
den than  should  be  properly  borne  by  the 
land  benefited  by  the  improvement,  they 
shall  locate  and  establish  the  same,  and 
shall  thereupon  proceed  to  determine  the 
amount  of  damages  sustained  by  eacu  claim- 
ant, and  may  hear  evidence  in  respect  there- 
to, and  may  increase  or  diminish  the 
amount  awarded  in  respect  thereto  and  any 
party  aggrieved  may  appeal  from  the  find- 
ing of  the  board  in  establishing  the  improve- 
ment district,  or  from  its  finding  in  the  al- 
lowance of  damages,  to  the  district  court, 
.  .  .  which  appeal  shall  be  tried  in  the 
district  court  as  an  ordinary  proceeding, 
except  that  when  the  appeal  is  from  the 
order  of  the  board  in  establishing  the 
.  .  .  drainage  district,  it  shall  be  tried 
in  equity. 

"Sec.  7.  The  amount  of  damages  finally 
determined  by  the  board  in  favor  of  any 
claimant  .  .  .  shall  be  required  to  be 
paid,  in  the  first  instance,  by  the  parties 
benefited  by  the  said  levee  or  drainage  dis- 
trict, or  secured  to  be  paid  upon  such  terms 
and  conditions  as  the  county  auditor  may 
deem  just  and  proper,  and,  after  such  dam- 
ages shall  have  been  paid  or  secured  as 
aforesaid,  the  board  shall  divide  said  im- 
provement into  suitable  sections,"  etc. 

"Sec.  12.  When  the  .  .  drainage  dis- 
trict .  .  .  shall  have  been  located  and 
established  as  provided  for  in  this  act, 
.  .  .  the  board  shall  appoint  three  com- 
missioners; .  .  .  and  they  shall  within 
twenty  days  after  such  appointment  person- 
ally inspect  and  classify  all  the  lands  bene- 
fited by  the  location  and  construction  of 
such  .  .  .  drainage  district,  or  the  re- 
pairing or  reopening  of  the  same,  .  .  . 
in  a  graduated  scale  of  benefits,  to  be  num- 
bered according  to  the  benefit  to  be  received 
by  the  proposed  improvement;  and  they 
shall  make  an  equitable  apportionment  of 
the  costs,  expenses,  costs  of  construction, 
fees,  and  damages  assessed  for  the  con- 
struction of  any  such  improvement,  or  the 
repairing  or  reopening  of  the  same,  and 
make  report  thereof  in  writing  to  the  board 
of  supervisors.  .  .  .  This  classification, 
when  finally  established,  shall  remain  as  a 
basis  for  all  future  assessments  connected 
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with  the  objects  of  said  levee  or  drainage 
district,  unless  the  board,  for  good  cause, 
shall  authorize  a  revision  thereof.  .  .  . 
The  auditor  shall  cause  notice  to  be  served 
.  .  .  of  the  time  and  manner  provided 
for  the  establishment  of  a  .  .  .  drain- 
age district,  which  notice  shall  state  the 
amount  of  special  assessments  apportioned 
to  such  owner,  upon  each  tract  or  lot,  the 
day  set  for  hearing  the  same  before  the 
board  of  supervisors,  and  that  all  objections 
thereto  must  be  made  in  writing  and  filed 
with  the  county  auditor  on  or  before  noon 
of  the  day  set  for  such  hearing.  When 
the  day  set  for  hearing  shall  have  arrived, 
the  board  of  supervisors  shall  proceed  to 
hear  and  determine  all  objections  made 
and  filed  to  said  report,  and  may  increase, 
diminish,  annul,  or  affirm  the  apportion- 
ment made  in  said  report,  or  in  any  part 
thereof,  as  may  appear  to  the  board  to  be 
just  and  equitable;  but  in  no  case  shall  it 
be  competent  to  show  that  the  lands  assessed 
would  not  be  benefited  by  the  improvement, 
and,  when  such  hearing  shall  have  been  had, 
the  board  shall  assess  such  apportionment, 
m>  fixed  by  it  upon  the  lands  within  such 
levee  or  drainage  district." 

By  |  20  it  is  provided  that,  when  any 
ditch  or  drain  shall  cross  a  public  highway, 
the  cost  of  construction  shall  be  paid  by  the 
township  trustees  from  the  road  fund  of 
such  township;  and,  whenever  a  bridge  over 
such  ditch  or  drain  is  necessary,  the  board 
of  supervisors  shall  build  the  same,  and 
pay  the  cost  thereof  out  of  the  county- 
bridge  fund.  Further,  if  any  highway  is 
benefited  by  the  construction  of  the  ditch, 
the  road  district  shall  pay  its  proportion  of 
the  cost  according  to  benefits;  the  amount 
to  be  determined  by  the  board  of  super- 
visors. 

"Sec  27.  The  special  assessment  for  bene- 
fits made  by  the  commissioners  appointed 
for  that  purpose,  as  corrected  and  approved 
by  the  board  of  supervisors,  shall  be  levied 
at  one  time  by  the  board  against  the  prop- 
erty so  benefited,  and,  when  levied  and  cer- 
tified, shall  be  payable  at  the  office  of  the 
county  treasurer.  If  the  owner  of  any  par- 
cel of  land,  lot,  or  premises  against  which 
any  such  levy  shall  have  been  made  and  cer- 
tified, which  is  embraced  in  any  certificate 
provided  for  in  this  section,  shall,  within 
thirty  days  from  the  date  of  such  assess- 
ment, promise  and  agree  .  .  .  that,  in 
consideration  of  having  the  right  to  pay  his 
assessment  in  instalments,  he  will  not  make 
any  objection  of  illegality  or  irregularity 
as  to  the  assessment  of  benefits,  or  levy  of 
such  tax,  .  .  .  but  will  pay  said  assess- 
ment with  interest  ...  as  shall  be 
prescribed  by  resolution  of  the  board,  such 
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tax,  so  levied  against  the  land,  lot,  or  prem- 
ises of  such  owner,  shall  be  payable  in  ten 
equal  instalments;  .  .  .  but,  where  no 
such  terms  and  agreement  in  writing  shall 
be  made,  .  .  .  then  the  whole  of  said 
special  assessment  .  .  .  shall  mature' at 
one  time,  .  .  .  and  shall  be  collected  at 
the  next  succeeding  March  semi-annual 
payment  of  ordinary  taxes,"  etc. 

"Sec.  28.  If  the  board  of  supervisors  shall 
determine  that  the  estimated  cost  of  recla- 
mation and.  improvement  of  such  district  of 
land  is  greater  than  should  be  levied  in  a 
single  year  upon  the  lands  benefited  .  .  . 
it  may  fix  the  amount  that  shall  be  levied 
and  collected  each  year,  and  may  issue 
drainage  bonds  of  the  county,  bearing  not 
more  than  6  per  centum  annual  interest  and 
payable  semi-annually,  in  the  proportions 
and  at  the  times  when  such  taxes  shall 
have  been  collected;  and  may  devote  the 
same  at  par  to  the  payment  of  the  work  as 
it  progresses,  or  may  sell  the  same  at  not 
less  than  par  and  devote  the  proceeds  to 
such  payment.  .  .  .  Such  bonds  shall 
be  issued  for  the  benefit  of  the  district 
numbered  thereon,  and  each  district  shall 
be  numbered  by  the  board  of  supervisors 
and  recorded  by  the  auditor,  said  record 
showing  specifically  the  lands  embraced  in 
said  district  and  upon  which  the  tax  has 
not  been  previously  paid  in  full.  In  no 
case  shall  the  amount  of  bonds  exceed  the 
benefits  assessed.  Each  bond  issued  shall 
show  expressly  upon  its  face  that  it  is  to 
be  paid  only  by  a  tax  assessed,  levied,  and 
collected  on  the  lands  within  the  district 
as  designated  and  numbered,  and  for  the 
benefit  of  which  district  such  bond  is  is- 
sued; nor  shall  any  tax  be  levied  or  col- 
lected for  the  payment  of  said  bond  or 
bonds,  or  the  interest  thereon,  on  any  prop- 
erty outside  the  district  so  numbered,  des- 
ignated, and  benefited." 

Further  necessary  to  our  consideration 
are  certain  allegations  of  fact  contained  in 
the  petition,  and  of  which  the  answer  makes 
admission.  Therein  it  is  said  that  the 
district  instantly  proposed  to  be  drained 
embraces  portions  of  three  townships  in 
Buena  Vista  county,  and  included  therein 
are  lands  of  which  plaintiff  is  owner;  that 
he  has  filed  a  claim  for  damages  which  will 
accrue  to  him  by  reason  of  the  construction 
of  the  proposed  ditch  across  and  over  his 
lands;  that  the  amount  of  his  damages  ha* 
been  fixed  and  reported  by  appraisers  ap- 
pointed as  by  the  act  in  question  provided, 
which  report  has  been  approved  by  the  de- 
fendant board.  It  is  then  said  that  there 
has  been  filed  with  and  approved  by  the 
county  auditor  a  bond,  with  sureties,  run- 
ning to  the  county,  for  its  use  and  bene- 
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lit,  and  for  the  uBe  and  benefit  of  the  per- 
sons allowed  damages  in  the  establishment 
of  the  instant  drainage  district;  it  being 
recited  as  the  condition  of  such  bond  that, 
"in  the  event  of  the  payment  of  the  damages 
awarded  Out  of  the  funds  created  by  the 
levying  of  the  special  drainage  tax  as  by 
snid  chupter  contemplated,  then  this  bond 
to  be  void.*'  etc.  And  plaintiff  says  that 
in  no  other  way,  form,  or  manner  have  the 
damages  fixed  and  allowed  been  paid  or 
secured,  and  no  other  action  has  been  taken, 
or  record  been  made,  as  to  the  terms  or 
conditions  upon  which  such  damages  were 
to  be  secured  or  .paid  than  is  shown  by  said 
bond,  notwithstanding  which  the  defendant 
board  is  about  to  take  possession  and  pro- 
ceed with  the  work  of  construction.  It  is 
further  alleged  that  drainage  bonds  are 
about  to  be  issued  and  sold  as  provided  for 
in  the  act  in  question,  to  the  injury  of 
plaintiff  as  a  taxpayer  of  the  county,  and 
as  a  landowner  within  the  proposed  drain- 
age district. 

Having  now  the  substantive  facts  of'  the 
case  before  us,  it  may  be  stated  that  sub- 
mission was  had  in  the  court  below  upon 
these  several  grounds  of  contention,  as  pre- 
sented by  plaintiff:  First.  That  the  title  of 
the  act  in  question  is  defective,  in  that  the 
subject-matter  of  the  act  is  not  clearly  ex- 
pressed therein,  and  that,  as  stated,  it  con- 
tains more  than  one  subject.  Second.  That 
the  provision  in  §  1  of  said  act,  reading  as 
follows.  "And  the  drainage  of  surface  wa- 
ters from  agricultural  lands  shall  be  con- 
sidered a  public  benefit,  and  conducive  to 
the  public  health,  convenience,  utility,  and 
welfare," — must  be  taken  as  an  attempt 
on  the  part  of  the  legislature  to  predeter- 
mine every  fact  question  as  to  use,  and, 
by  its  simple  declaration,  make  that  a  pub- 
lic use  which  otherwise  would  confessedly 
be  a  private  use.  Further,  that  here  is  an 
attempt  on  the  part  of  the  legislature  to 
invade  the  right  of  the  judiciary  to  deter- 
mine whether,  as  matter  of  fact,  the  drain- 
age of  surface  waters  from  agricultural 
lands  is  a  public  benefit  or  use.  Third. 
That  9  6  of  said  act  provides  for  appeal 
from  the  action  of  the  board  in  establish- 
ing a  drainage  district,  but  deprives  ap- 
pellant of  the  right  of  trial  by  jury,  and 
is  therefore  violative  of  9  0  of  article  1  of 
the  Constitution  of  the  state,  which  pro- 
vides for  trial  by  jury,  and  is  thus  depriv- 
ing the  party  of  his  property  without  due 
process  of  law.  Fourth.  That  said  act  au- 
thorizes the  levy  of  a  special  assessment 
upon  property  for  a  greater  amount  than 
the  benefit  received  to  such  property. 
Fifth.  That  9  27  of  said  act  is  in  violation 
of  fi  6,  art.  1,  of  the  Constitution.  Sixth. 
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That  9  28  of  said  act  is  unconstitutional, 
because  it  simply  provides  a  means  by 
which  the  supervisors  of  the  county  may 
loan  the  credit  of  the  county  to  a  particu- 
lar district  therein,  and  thus  indirectly 
place  upon  the  taxpayers  of  the  entire 
county  the  burden  of  paying  for  the  con- 
struction of  a  particular  ditch,  and  subject 
them  to  the  payment  of  a  tax  for  that  pur- 
pose, when  they  have  had  no  notice  of  the 
prior  proceedings,  and  have  had  no  benefits 
of  the  improvements  made.  Seventh.  That 
9  7  of  the  act  providing  for  the  payment 
of  damages,  or  security  for  payment  there- 
of by  bond  to  be  approved  by  the  auditor,  is 
not  in  conformity  with  9  18,  art.  1,  of  th* 
Constitution',  relating  to  the  exercise  of  the 
right  of  eminent  domain. 

In  respect  of  such  matters  of  contention, 
the  finding  of  the  court  below  was  against 
plaintiff  as  to  each  thereof,  except  the  sev- 
enth; that  as  to  such  seventh  ground  the 
holding  was  in  accord  with  the  contention 
of  plaintiff,  and  an  injunctional  decree  was 
entered  accordingly.  As  adversely  affected, 
the  respective  parties  appeal. 

1.  The  Constitution  of  this  state  provides 
that  "every  act  shall  embrace  but  one  sub- 
ject, and  matters  properly  connected  there- 
with; which  subject  shall  be  expressed  in 
the  title."  Const,  art.  3,  9  29.  Precisely 
stated,  it  is  the  contention  of  appellant  that 
in  the  title  of  the  instant  act  there  is  not 
"a  suggestion  of  an  intention  to  provide 
drainage  districts  to  drain  surface  water 
from  agricultural  lands  simply  to  improve 
such  lands."  The  point  is  hypercritical. 
By  its  title,  the  act  is  one  to  promote  pub- 
lic health,  etc,  by  draining  the  lands  of  the 
state,  the  establishment  of  drainage  dis- 
tricts, etc.  "Lands  of  the  state"  means, 
of  course,  "lands  within  the  state,"  and  in- 
cludes agricultural  lands.  And  by  the 
terms  of  the  act  these  latter  are  authorized 
to  be  drained  because  conducive  to  the  puo- 
lic  health,  etc.,  and  not  "simply  to  improve 
such  lands."  The  intention  of  the  consti- 
tutional provision  was  to  prohibit  the  in- 
sertion in  an  act  of  incongruous  matter, 
having  no  connection  or  relation  with  the 
general  subject  as  expressed  in  the  title. 
Accordingly,  the  title  is  sufficient,  although 
confined  to  general  terms,  if  it  answers  as 
a  key  to  the  subject-matter  of  the  act. 
State  ex  rel.  Weir  v.  Davis  County  Judge, 
2  Iowa,  280;  State  em  rel  Witter  v.  Fork- 
ner,  94  Iowa,  1,  28  L.  R.  A.  206,  62  N.  W. 
772;  Cook  v.  Marshall  County,  119  Iowa, 
384,  104  Am.  St.  Rep.  283,  93  N.  W.  372. 
We  conclude  that  there  is  no  merit  in  the 
contention. 

2.  The  second  ground  of  contention  in- 
volves, as  it  seems  to  us,  consideration  from 
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two  different  view  points;  the  one  present- 
ing the  question  of  the  power  of  the  legis- 
lature; the  other  presenting  questions  hav- 
ing to  do  only  with  the  manner  of  exercise 
of  the  power.    The  general   contention   is 
predicated  upon  §  18  of  the  Bill  of  Rights, 
whereby  it  is  provided  that  "private  prop- 
erty shall  not  be  taken  for  public  use  with- 
out just  compensation   first  being   made/1 
etc.    This  provision  has  been  held  to  pro- 
hibit, by  implication,  the    taking  of  private 
property  for  any  use  not  public  in  charac- 
ter.   Bankhead  v.    Brown,   25    Iowa,    540; 
Richards  v.  Wolf,  82  Iowa,  358,  31  Am.  St. 
Rep.  501,  47  N.  W.  1044.    The  right  of  em- 
inent domain  is  an  attribute  of  sovereign- 
ty.   The  power  of  exercise  may  be  delega- 
ted, and,  of  necessity,  this  must  be  done 
through    an    act    of    the    legislature,    the 
mouthpiece  of  the  people.    It  is   for  that 
body   to   determine,    in   the   first   instance, 
therefore,  what  are  the  public  uses,  to  sub- 
serve which  a  grant  of  power  may  properly 
be   made.      That   this    may    not   be    done 
arbitrarily,  and  having  no  proper  regard  for 
the   character  of  the   conditions   to   which 
application  is  to  be  made,  or  the  results  to 
follow   the   use,  may   readily  be   conceded. 
Thus,  a  grant  of  the  power  of  exercise  in- 
tended to,  or  which  has  the  effect  solely  to, 
subserve  a  private  use,  will  be  void,   and 
this    whatever   the   guise    adopted,    or    the 
form   of  words   employed.    And   it   is  the 
province  of  the  courts  to  scrutinize  every 
act  of  the  lawmaking  power,  and  to  con- 
demn whenever  violation  of  the  supreme  law 
is  made  to  appear.     It  is  to  be  said,  how- 
ever, that  the  doctrine  common  to  statu- 
tory construction,  from  the  view  point  of 
the    Constitution,   is    applicable   here,    and 
from  which  it  follows  that  interference  on 
the  part  of  the  courts  will  not  be  warrant- 
ed, except  there  be  presented  a  clear,  plain, 
and  palpable  case  of  transgression.     Morri- 
son   v.    Springer,    15    Iowa,    304;    Central 
Iowa  R.  Co.  v.   Wright  County,  67   Iowa, 
199,  25  N.   W.    128;   Herkimer  v.   Keeler, 
109  Iowa,  680,  81  N.  W.  178.     It  must  be 
confessed  *  that    there    is    no    standard    by 
which  to  determine  in  all  cases  what  is  a 
public  use,  or  what  can  fairly  be  regarded 
as  a  public  benefit,  and  therefore  conducive 
to    the    publio    health,    welfare,    etc.    The 
Constitution     contains  no  words  of  defini- 
tion, and  it  seems  to  remain  for  each  act 
which  is  brought  forward,  aided,  of  course, 
by  the  disclosed  purpose  and  object  there- 
of, and  by  the  conditions,  stated  or  well- 
known,  upon  which  it  is  to  operate,  to  fur- 
nish an  answer  to  the  test.     In  a  former 
case  this  court,  speaking  through  Dillon,  J. 
said :  "If  a  public  use  be  declared  by  the  leg- 
islature, the  courts  will  hold  the  use  public, 
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unless  it  manifestly  appears  by  the  provi- 
sions of  the  act  that  they  can  have  no  tend- 
ency to  advance  and  promote  such  public 
use."  Bankhead  v.  Brown,  25  Iowa,  545. 
And  this  from  another  court:  "If  the  sub- 
ject-matter of  the  legislation  be  of  such  a 
nature  that  there  is  any  doubt  of  its  char- 
acter, or  if,  by  any  possibility,  the  legisla- 
tion may  be  for  the  welfare  of  the  public, 
the  will  of  the  legislature  must  prevail 
over  the  doubts  of  the  court."  Re  Madera 
Irrig.  Dist.  Bonds,  92  Cal.  296,  14  L.  R.  A. 
755,  27  Am.  St.  Rep.  106,  28  Pac.  572,  675. 
And  the  use  will  be  scrutinized  less  closely 
when  the  property  is  vested  in  the  state  or 
some  public  agency  than  when  it  is  vested 
in  a  private  corporation.  United  States  v. 
Gettysburg  Electric  R.  Co.  160  U.  S.  668, 
40  L.  ed.  576,  16  Sup.  Ct.  Rep.  427;  Lewis, 
Em.  Dom.  §  158.  The  following  cases  also 
have  a  direct  bearing  on  the  general  sub- 
ject: Hazen  v.  Essex  Co.  12  Cush.  475; 
Welton  v.  Dickson,  38  Neb.  767,  22  L.  R. 
A.  496,  41  Am.  St.  Rep.  771,  57  N.  W.  559; 
Chicago,  B.  d  N.  R.  Co.  v.  Porter,  43  Minn. 
527,  46  N.  W.  75;  Sweet  v.  Rechel,  159  U. 
S.  380,  40  L.  ed.  188,  16' Sup.  Ct.  Rep.  43; 
Stockton  d  V.  R.  Co.  v.  Stockton,  41  Cal. 
147;  Daggett  v.  Colgan,  92  Cal.  53,  14  L. 
R.  A.  474,  27  Am.  St.  Rep.  95,  28  Pac.  51 ; 
Chicago  d  N.  W.  R.  Co.  v.  Morehouse,  112 
Wis.  1,  56  L.  R.  A.  240,  88  Am.  St.  Rep. 
918,  and  note,  with  cases  cited,  87  N.  W. 
849. 

In  holding  a  use  to  be  public,  it  has  never 
been  deemed  essential  that  the  entire  com- 
munity, or  any  considerable  portion  of  it, 
should  directly  enjoy  or  participate  in  the 
improvement  or  enterprise.  This  is  made 
necessary  because,  in  the  very  nature  of 
things,  the  benefits  to  be  derived  from  im- 
provements local  in  character  or  peculiar  in 
adaptation  must  be  subject  to  the  restric- 
tions of  locality,  the  necessities  of  indivi- 
vidual  and  community  life,  etc.  Talbot  v. 
Hudson,  16  Gray,  425;  Butte,  A.  d  P.  R. 
Co.  v.  Montana  Union  R.  Co.  16  Mont.  504, 
31  L.  R.  A.  298,  50  Am.  St.  Rep.  508,  41 
Pac.  232;  Williams  v.  School  Dist.  No.  6\ 
33  Vt.  271;  Coster  v.  Tide  Water  Co.  18  N. 
J.  Eq.  54;  Zigler  v.  Menges,  121  Ind.  99, 
16  Am.  St.  Rep.  357,  22  N.  E.  782.  So,  also 
a  moment's  consideration  will  serve  to 
make  it  clear  that  controlling  effect  cannot 
be  given  the  fact,  however  apparent  it  may 
become,  that  the  construction  of  a  particu- 
lar improvement  will  result  incidentally  in 
benefit  to  private  rights  and  interests.  If 
the  contrary  were*  true,  it  is  doubtful  if 
there  could  be  prosecuted  any  public  work 
requiring  an  exercise  of  the  power  of  emi- 
nent domain.  Not  a  milldam,  canal,  or 
railway  intended  to  be  operated  by  private 
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corporations  for  private  gain  could  be 
built,  however  necessary  to  the  public  con- 
venience or  welfare,  not  even  a  schoolhouse 
site  or  ground  for  cemetery,  park,  market 
house,  street,  or  highway,  could  be  acquired, 
although  intended  to  remain  under  'con- 
trol of  public  authority,  and  for  the  un- 
doubted use  and  benefit  of  the  public,  with- 
out making  disclosure  of  influence,  more  or 
less  marked,  upon  private  rights  and  prop- 
erty interests.  Bankhead  v.  Broicn,  25 
Iowa,  540;  Township  Bd.  of  Edu.  v.  Hack- 
mann,  48  Mo.  243.  Perhaps  no  nearer  ap- 
proach to  accuracy  in  the  way  of  a  general 
statement  can  be  had  than  to  say  that  the 
mandate  of  the  Constitution  will  be  sat- 
isfied if  it  shall  be  made  reasonably  to  ap- 
pear that  to  some  appreciable  extent  the 
proposed  improvement  will  inure  to  the  use 
and  benefit  of  parties  concerned,  considered 
as  members  of  the  community  or  of  the 
state,  and  not  solely  as  individuals.  While, 
however,  the  benefit  must  be  common  in  re- 
spect of  the  rignt  of  use  and  participation, 
it  cannot  be  material  that  each  user  shall 
not  be  affected  in  .precisely  the  same  man- 
ner, or  in  the  same  degree.  Coster  v.  Tide 
Water  Co.  18  N.  J.  Eq.  54;  Ross  v.  Davis, 
97  Ind.  79;  McQuillen  v.  Batton,  42  Ohio 
St.  202;  Pocantico  Waterworks  Co.  v.  Bird, 
130  N.  Y.  24©,  29  N.  E.  246;  Lewis,  Em. 
Dom.  fi  161. 

With  these  general  principles  in  mind, 
we  may  now  proceed  directly  to  a  consider- 
ation of  the  provision  of  the  instant  act. 
And  first,  as  to  the  question  of  legislative 
power.  In  making  appeal  to  the  Constitu- 
tion, plaintiff  does  not  undertake  to  deny 
generally  the  right  of  the  legislature  to  au- 
thorize the  construction  of  drains,  ditches, 
etc.,  when  conducive  in  fact  to  public  ben- 
efit, by  public  authorities  and  at  public  ex- 
pense, and,  as  incidental  thereto,  to  confer 
the  power  to  take  private  property.  Thus 
far,  at  least,  the  question  would  seem  to  be 
settled  by  our  former  decisions.  Hatch  v. 
Pottawattamie  County,  43  Iowa,  442;  Pat- 
terson v.  Baumer,  43  Iowa,  477;  Oliver  v. 
Monona  County,  117  Iowa,  43,  90  N.  W. 
510.  The  measure  of  plaintiff's  contention, 
if  we  correctly  interpret,  is  that,  inasmuch 
as  the  question  of  public  use,  in  its  last 
analysis,  is  judicial,  the  legislature  may 
not,  by  a  sweeping  declaration,  as  was  in- 
stantly attempted,  foreclose  such  question; 
that,  on  the  contrary,  if  the  use  declared  is 
not  public  by  general  recognition,  every 
proposed  grant  of  power,  to  be  valid,  must 
be  accompanied  by  provision  for  independ- 
ent judicial  determination  at  the  hands  of 
some  competent  tribunal,  as  the  concrete 
question  of  use  may  arise.  The  contention 
has  precise  relation  to  the  concluding 
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phrase  of  the  section,  "And  the  drainage- 
of  surface  waters  from  agricultural  lands 
shall  be  considered  a  public  benefit,'1  etc. 
It  is  the  argument  of  counsel  that  here  is 
an  attempt  to  authoritatively  declare  for 
the  drainage  of  all  those  agricultural  land* 
in  the  state  which  can  be  said  to  be  injuri- 
ously affected  by  surface  water,  and  this 
as  of  a  public  use  aud  benefit,  without  re- 
gard to  locality,  extent,  or  condition;  fur- 
ther, "that  the  effect  thereof  in  practical 
experience  will  be  to  relieve  boards  of  super- 
visors from  all  necessity  for  the  exercise 
of  independent  judgment  or  discretion,  and 
to  authorize  them  to  act  in  each  case  aris- 
ing arbitrarily  and  as  a  finality,  simply  and 
solely  in  virtue  of  the  declaration  of  the 
act  itself.  Accordingly,  counsel  insist  that 
the  act  in  effect  authorizes  a  taking  with- 
out regard  to  whether  the  use  is  in  fact 
public  or  private.  The  argument  goes  too 
far.  Not  only  that,  but,  as  it  seems  to  us, 
counsel  fail  to  discriminate  properly  be- 
taecn  the  power  of  the  legislature  to  mark 
out  a  general  field  within  which  improve- 
ments of  the  character  in  question  shall  be 
considered  as  a  public  benefit,  and  the  mat- 
ters of  question  arising  upon  construction 
of  a  grant  of  power,  or  which  are  incident 
only  to  the  execution  of  such  power.  It 
must  be  remembered  that  with  the  legisla- 
ture rests  primarily  the  whole  subject-mat- 
ter of  public  improvements.  The  necessity 
for  making  and  tiio  time  of  making,  togeth- 
er with  the  character  and  extent  thereof, 
can  alone  be  determined  by  it.  Now,  from 
what  follows  in  subsequent  sections  of  the 
instant  act,  it  is  made  clear  to  our  minds 
that  by  the  term  "agricultural  lands,"  as 
used  in  the  first  section,  it  was  meant  to 
designate  generally  those  various  and  well- 
known  bodies  of  land  lying  within  the  state 
which  owing  to  location  and  surface 
conditions,  habitually  collect  and  retain 
surface  waters  to  such  an  extent  as 
to  presently  unfit  the  same  for  agri- 
cultural purposes.  Accordingly,  the  pri- 
mary inquiry  comes  down  to  this; 
Was  it  competent  for  the  legislature  to  de- 
clare generally  for  the  reclamation  of  such 
lands  by  drains  or  ditches  constructed  at 
public  expense,  and  as  a  matter  of  public 
benefit?  Or,  as  in  reality  the  question  is  to  be 
determined  by  us,  it  resolves  itself  into  this 
form:  Having  general  knowledge,  as  the 
legislature  had  knowledge,  must  the  court* 
say  that  in  reason  no  public  benefit  can  re- 
sult from  the  carrying  out  of  a  general  plan 
or  scheme  adopted  for  the  drainage  of  such 
lands?  Manifestly  the  heart  of  the  inquiry 
thus  presented  is  the  character  of  the  use. 
That  shown  to  be  public  in  the  sense  that 
reasonably  to  be  expected  therefrom  is  some 
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utility,  convenience,  or  benefit,  capable  of 
being  enjoyed  in  common,  the  declaration  of 
the  act  amounts  to  no  more  than  to  declare 
in  favor  of  the  building  of  railroads  as  a 
public  use,  or  in  favor  of  sewer  systems  in 
cities,  or  that  the  turnpiking  and  gravel- 
ing of  all  country  roads  leading  across 
swamp  or  marsh  lands  "shall  be  considered 
a  public  benefit."  Now,  it  must  be  suffi- 
cient, in  reason  and  in  the  light  of  expe- 
rience, to  say  that  the  presence  of  marshes 
and  swamps  is  a  menace  to  the  comfort 
and  health  of  community  life.  And  it  is 
certain  that  such  bodies  of  land  often- 
times thousands  of  acres  in  extent,  inter- 
fere with  and  make  difficult  the  establish- 
ment and  repair  of  roads  and  other  means 
of  communication.  Clearly  enough,  these 
are  matters  essential,  not  only  to  the  en- 
joyment of  the  rights,  but  to  the  perfor- 
mance of  the  duties,  incident  to  citizen- 
ship. Moreover,  back  of  these  and  kindred 
matters  lie  the  varied  interests  of  the  sev- 
eral counties  and  of  the  state  in  having  the 
vast  tracts  of  land  now  lying  under  enforced 
idleness  brought  in  to  swell  the  agricultur- 
al resources  of  the  state.  And,  however 
desirable  such  a  result,  it  must  be  apparent 
that  it  can  never  be  accomplished  through 
individual  effort.  It  is  possible  only  as  a 
public  measure,  to  be  worked  out  through 
public  agencies  and  at  public  expense. 
While  of  doubtful  authority,  this  latter  con- 
sideration has  been  held  in  some  jurisdic- 
tions to  be  alone  sufficient  to  give  character 
as  of  a  public  use  to  improvements  such 
as  are  here  in  contemplation.  But,  as  we 
have  seen,  our  own  cases  give  recognition 
to  the  use  on  the  broad  ground  of  public 
utility,  convenience,  etc.,  and  this  is  the 
doctrine  which  obtains  in  most  of  the  other 
states  having  constitutional  provisions  simi- 
lar to  our  own.  Hatch  v.  Pottawattamie 
County,  43  Iowa,  442;  Zigler  v.  Menges, 
121  Ind.  99;  Chesbrough  v.  Putnam  d 
Paulding  Counties,  37  Ohio  St.  508;  Nor- 
fleet  v.  Cromwell,  70  N.  C.  634,  16  Am. 
Rep.  787;  TVinslow  v.  Winslow,  95  N.  C. 
24;  State  ex  rel.  Utick  v.  Polk  County,  87 
Minn.  325,  60  L.  R.  A.  161,  92  N.  W.  216; 
Lite  v.  Gibson,  91  Mo.  App.  480;  Hagar  v. 
Yolo  County,  47  Cal.  222;  15  Cyc.  Law 
&  Proc.  p.  59,  and  cases  cited  in  note. 

The  case  of  Hagar  v.  Yolo  County  went 
on  appeal  to  the  Supreme  Court  of  the 
United  States,  and  was  there  affirmed. 
See'  111  U.  S.  701,  28  L.  ed.  569,  4  Sup.  Ct. 
Rep.  663.  Analogous  to  a  taking  for  the 
purposes  of  drainage  of  agricultural  lands, 
is  that  for  the  purposes  of  irrigation  of 
such  lands;  and  such  latter  has  been  held 
to  be  a  public  use  for  which  the  legisla- 
ture may  even  authorize  a  private  person 
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or  corporation  to  exercise  the  power  of  emi- 
nent domain.  15  Cyc.  Law  &  Proc.  p.  599, 
and  cases  cited;  Lewis,  Em.  Dom.  §  202. 
and  cases  cited  in  the  note. 

Now,  passing  the  question  as  to  the  char- 
acter of  the  use,  the  further  questions  pos- 
sible to  arise  must  have  relation  to  the 
nature  and  extent  of  the  grant  of  power, 
the  conditions  under  which  to  be  exercised, 
and  the  manner  thereof.  So,  also,  it  fol- 
lows, as  a  matter  of  course,  that  any  steps 
taken  under  an  act,  proper  in  itself,  may 
be  called  in  question  as  violative  of  the  con- 
stitutional prohibition.  In  all  cases  of  at- 
tack upon  the  act  the  offense  alleged  is  laid 
at  the  door  of  the  legislature,  and  the  act- 
ing agency  is  chargeable  only  as  instrumen- 
tally.  In  all  cases  of  offense  arising  out  of 
conduct  the  responsibility  must,  of  course, 
be  with  the  acting  agency.  First,  then,  is 
the  instant  act  vulnerable  in  itself  to  chal- 
lenge in  the  respect  that  it  authorizes  a 
taking  for  private  use?  We  can  conceive 
that  there  may  be  cases  where  the  drainage 
of  a  slough  or  tract  of  wet  land  would  re- 
sult in  so  slight  a  public  benefit  as  to 
be  scarcely  appreciable.  But  that  it  was 
not  intended  by  the  instant  act  to  deal 
with  such  cases  seems  too  clear  for  dis- 
pute and  this  from  a  most  casual  reading. 
The  initiative  petition  required  must  declare 
for  a  public  use,  and  the  board  of  super- 
visors, convened  in  session,  and  in  the  exer- 
cise of  a  judicial  function  well  understood, 
must  find  that  the  particular  ditch  or  drain 
petitioned  for  will  in  fact  result  in  a  com- 
mon benefit  and  be  of  community  use. 
Moreover,  by  express  authority  of  the  act, 
any  party  interested  may  challenge  such 
finding  as  to  the  fact  of  use,  as  made  by 
the  board,  through  the  medium  of  an  ap- 
peal to  the  courts  of  the  state,  whose  juris- 
diction to  pass  finally  upon  the  question  of 
use  is  conceded  on  every  hand.  In  this 
situation  there  can  be  no  room  for  saying 
that  a  taking  is  authorized,  having  no  other 
object  or  effect  than  to  subserve  a  private 
interest;  and  we  need  not  pursue  the  sub- 
ject further  than  to  say  that,  for  the  pur- 
poses of  practical  application,  the  word 
"shall,"  as  used  in  the  statute,  can  prop- 
erly be  read  as  "may."  As  to  the  phase 
of  the  question  involving  conduct,  it  is  suf- 
ficient, in  the  first  instance,  to  refer  to 
the  presumption  that  public  officers  will 
perform  their  duties  conformably  to  law. 
If  a  failure  be  pointed  out,  of  omission  or 
commission,  not  only  does  the  act  itself 
provide  a  remedy  by  appeal,  but,  indepen- 
dent thereof,  courts  of  equity  have  plenary 
.power  to  prevent  the  accomplishment  of 
an  act,  the  doing  of  which  is  prohibited  by 
the  Constitution.     In  the  instant  case  it  i« 
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conceded  that  the  defendant  board  acted  in 
strict  conformity  to  the  law,  and  we  may 
presume  that  it  acted  intelligently.  We 
are  not  now  called  upon  to  review  any  act 
of  discretion  on  its  part,  or  the  correct- 
ness of  its  judgment. 

3.  The  provision  of  the  Constitution  upon 
which  the  third  matter  of  contention  is 
predicated  reads  as  follows:  "The  right  of 
trial  by  jury  shall  remain  inviolate ;  .  .  . 
but  no  person  shall  be  deprived  of  life,  lib- 
erty, or  property  without  due  process  of 
law."  Upon  reading  the  act  in  question, 
it  will  be  observed  that  an  appeal  to  the 
courts  is  provided  for,  and  such  may  be 
taken  either  from  the  order  establishing 
the  drainage  district,  or  from  the  order 
making  allowance  of  damages;  in  cases 
of  the  former  the  appeal  shall  be  heard  in 
equity;  in  cases  of  the  latter  the  trial 
shall  be  by  ordinary  proceedings.  The  con- 
tention of  plaintiff  has  relation  only  to 
appeals  of  the  former  class,  and  the  ar- 
gument is  confined  to  the  proposition  that 
he  is  entitled  to  have  submitted  for  the 
finding  of  a  jury  the  question  whether 
the  proposed  drainage  district  is  a  public 
benefit,  and  whether  the  land  owned  by  him 
is  to  be  benefited,  and  therefore  proper  to 
be  included  in  such  district.  This  conten- 
tion is  also  without  merit.  Within  the 
meaning  of  the  Constitution,  the  right  of 
trial  by  jury  extends  only  to  those  cases 
where  a  jury  was  necessary  according  to 
the  course  of  procedure  at  common  law. 
State  use  of  Boone  v.  Orwig,  25  Iowa,  280; 
Littleton  v.  Fritz,  65  Iowa,  488,  54  Am. 
Rep.  19,  22  N.  W.  641.  Here  there  can 
be  no  issue  save  that  made  on  appeal,  and, 
however  tried,  it  can  amount  to  no  more 
than  calling  in  review  the  discretionary  ac- 
tion of  the  board  of  supervisors.  Such  an 
issue  is  peculiarly  within  the  jurisdiction 
of  a  court  of  equity,  and  counsel  has  found 
no  cases  where  jurisdiction  has  been  as- 
sumed by  a  court  sitting  at  common  law, 
and  a  verdict  taken.  Re  Bradley,  108  Iowa, 
476,  70  N.  W.  280.  Analogous  in  princi- 
ple are  cases  of  appeal  from  boards  of  as- 
sessment equalization.  Davis  v.  Clinton, 
56  Iowa,  540,  8  N.  W.  423.  "Due  process 
of  law"  means  according  to  the  established 
forms  of  law,  and  the  requirement  is  satis- 
fied by  the  grant  of  a  right  to  proceed  in 
equity.  McLanc  v.  Leicht,  69  Iowa,  401, 
29  N.  W.  327. 

4.  The  fourth  matter  of  contention  is  no 
more  than  touched  upon  in  argument,  and 
we  may  dispose  of  it  in  a  word.  The  point 
made,  as  we  understand  it,  is  that  the 
scheme  devised  by  the  act  for  the  distri- 
bution of  the  cost  of  the  improvement  by 
special  assessment  over  the  properties  in* 
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eluded  in  a  designated  field  of  benefit  will 
have  for  a  practical  result  the  levy  of  as- 
sessments for  a  greater  amount  than  the 
benefits  received.  We  do  not  see  how  this 
can  be  true.  The  practice  of  levying  assess- 
ments upon  abutting  or  adjacent  proper- 
ties benefited  by  a  public  improvement  has 
been  too  many  times  upheld  to  require  the 
support  of  an  additional  holding.  The 
cases  are  familiar  to  the  profession.  In 
respect  of  the  result  to  be  attained  and  the 
method  of  attaining  it,  the  instant  act  does 
not  differ  materially  from  others  which 
have  received  the  stamp  of  judicial  ap- 
proval. As  the  act  does  not  authorise,  but, 
on  the  contrary,  forbids,  assessments  in  ex- 
cess of  benefits,  we  cannot  assume  that 
a  violation  is  intended,  or  will  be  attempt- 
ed. 

5.  Section  27  of  the  act  is  made  the  sub- 
ject of  attack  as  being  violative  of  J  1  of 
the  14th  Amendment  to  the  Federal  Consti- 
tution, which  provides  that  "no  state  shall 
.  .  .  deny  to  any  person  .  .  .  the 
equal  protection  of  the  laws."  The  precise 
contention  is  that  the  provision  in  the  sec- 
tion which  extends  to  those  taxpayers  who 
waive  objections  the  privilege  of  paying  in 
instalments,  and,  on  the  other  hand,  as  ar- 
gued, imposes  a  penalty  on  the  one  who  ne- 
glects to  waive,  and  prefers  challenge  as 
against  the  assessment,  amounts  to  a  denial 
of  the  equal  protection  of  the  law.  This 
contention  is  without  merit.  The  provi- 
sion is  that  the  assessment  shall  be  levied 
at  one  time,  and,  when  levied  and  certified, 
shall  be  payable  at  the  office  of  the  county 
treasurer.  From  there  on  the  provision  is 
for  a  privilege,  not  to  one,  but  to  all. 
There  is  nothing  in  the  nature  of  a  require- 
ment. It  would  be  absurd  to  say  that  one 
may  be  heard  to  complain  that  he  is  not 
given  equal  protection,  when  he  is  accorded 
the  same  privilege  that  is  extended  to  all 
others.  If  he  does  not  choose  to  accept,  it 
is  equivalent  to  an  election  on  his  part  to 
pay  in  one  sum  upon  his  liability  to  pay 
being  determined.  State  legislation  does 
not  deny  the  equal  protection  of  the  laws 
if  all  persons  subject  to  it  are  treated  alike 
under  similar  circumstances.  Tredway  v. 
Siouw  City  d  St.  P.  R.  Co.  43  Iowa,  527; 
Owen  v.  Siouw  City,  91  Iowa,  190,  69  N. 
W.  3;  Bucklew  v.  Central  Iowa  R.  Co.  64 
Iowa,  603,  21  N.  W.  103. 

6.  Counsel  for  plaintiff  seem  to  think 
that  the  provision  made  in  §  28  of  the  act 
for  the  issuance  of  drainage  bonds  in  cases 
where  an  undue  hardship  would  be  imposed 
if  the  expenses  of  an  improvement  Were  to 
be  levied  and  collected  in  a  single  year  is 
void,  and  this  for  the  reason  that  such 
amounts,  in  effect,  to  "a  loan  of  the  credit 
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of  the  county  to  the  parties  primarily  liable 
for  the  costs  of  the  drain."  This  conten- 
tion is  wholly  refuted  by  the  concluding 
sentence  of  the  section.  Each  bond  issued 
must  show  that  it  is  based  upon  a  tax 
levied  on  the  lands  within  the  drainage  dis- 
trict, and  it  can  be  paid  only  from  taxes  so 
levied  and  collected.  Bonds  thus  issued 
cannot  be  held  to  constitute  an  obligation 
of  the  county  as  a  whole.  Davis  v.  Des 
Moines,  71  Iowa,  600,  32  N.  W.  470;  Clin- 
ton y.  WaUiker,  98  Iowa,  665,  68  N,  W. 
431. 

7.  It  is  the  reading  of  9  18  of  the  Bill 
of  Rights  that  "private  property  shall  not 
be  taken  for  public  use  without  just  com- 
pensation first  being  made,  or  secured  to  be 
made,  to  the  owner  thereof,  as  soon  as  the 
damages  shall  be  assessed,"  etc.  The  last 
contention  of  plaintiff  challenges,  in  virtue 
of  said  section,  the  provision  of  9  7  of  the 
act  in  question,  in  so  far  as  that  a  taking 
is  thereby  authorized  upon  the  damages  be- 
ing "secured  to  be  paid  upon  such  terms 
and  conditions  as  the  county  auditor  may 
deem  just  and  proper."  And  it  is  the  gist 
of  the  argument  of  counsel  that  there  can 
be  no  appropriation  of  property  when  the 
damage,  as  in  this  case,  has  been  finally 
fixed  and  determined,  except  upon  payment 
of  such  damage;  that  the  expression  "se- 
cured to  be  made"  can  be  construed  to  have 
force  of  application  only  to  cases  where  a 
taking  precedes  a  final  determination  of  the 
amount  of  damages,  and  pending  such  de- 
termination. And  such  was  the  view  taken 
by  the  court  below.  On  the  other  hand,  it 
is  insisted  on  behalf  of  the  defendant  board 
that  the  express  warrant  of  the  Constitu- 
tion is  that  legislation  may  be  had  providing 
for  deferred  payments  in  the  case  of  a 
taking;  the  only  condition  being  that  the 
act  authorizing  the  taking  shall  provide  for 
the  giving  of  adequate  security.  We  are 
relieved  from  carrying  our  consideration  be- 
yond the  limits  of  construction  by  the  con- 
cession made  in  argument  to  the  effect  that 
the  bond  given  as  recited  in  the  petition  is 
ample  as  to  amount,  and  not  to  be  ques- 
tioned as  to  the  solvency  of  those  executing 
the  same.  Proceeding,  then,  it  must  be 
said  that  the  provisions  of  a  legislative  act 
having  reference  to  the  subject  of  compen- 
sation, how  and  when  to  be  made,  etc.,  in 
common  with  the  provisions  relating  to  the 
subject  of  use,  are  to  be  construed  as  valid 
where  such  is  possible.  Lewis,  Em.  Dom. 
9  453a,  and  cases  cited  in  the  note,  among 
which  are  the  following:  Cherry  v.  Key- 
port,  62  N.  J.  L.  544,  20  Atl.  970;  Western 
JJ\  Teleg.  Co,  v.  Williams,  86  Va.  696,  8  L. 
R.  A.  429,  19  Am.  St  Rep.  908,  11  S.  E. 
106;  Monongahela  Nav.  Co.  v.  United 
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States,  148  U.  S.  312,  37  L.  ed.  463,  13  Sup. 
Ot.  Rep.  622;  St.  Joseph  v.  Crowther,  142 
Mo.  155,  43  S.  W.  786.  As  it  seems  to  us, 
a  mere  reading  of  the  provision  of  the  Con- 
stitution in  question  is  sufficient  to  warrant 
the  conclusion  that,  within  the  contempla- 
tion of  the  makers  of  that  instrument,  con- 
ditions might  arise  making  it  desirable  to 
accomplish  a  taking  by  the  state  of  private 
property  in  advance  of  the  fact  of  actual 
payment.  And  apparently  it  was  not  con- 
ceived that  any  natural  right  inherent  in 
private  ownership  forbade  the  authorization 
of  such  taking.  It  was  conceived,  however, 
that  justice  to  the  owners  of  private  prop- 
erty required  that,  in  case  of  legislative  pro- 
vision being  made  for  the  exercise  of  the 
right  of  taking,  the  right  to  compensation 
should  be  safeguarded  by  making  such  tak- 
ing conditional  in  all  cases  upon  the  giving 
of  security.  Long  Island  Water  Supply  Co. 
v.  Brooklyn,  166  U.  S.  685,41  L.  ed.  1165, 
17  Sup.  Ct.  Rep.  718.  This  must  be  so, 
because,  if  the  intention  had  been  to  forbid 
a  taking  before  compensation  actually  paidf 
as  held  by  the  trial  court,  the  provision  in 
reference  to  security  is  meaningless  for  all 
practical  purposes.  There  could  be  no  ob- 
ject in  securing  a  owner  while  yet  he  held 
title  and  possession  of  his  land.  Within 
our  view,  it  follows  therefrom  that  an  act 
which  authorizes  a  taking  for  public  use 
without  payment  of  damages -in  advance, 
but  which  makes  requirement  that  the 
damages  shall  be  secured,  and  thus  made 
certain  of  future  payment,  is  in  direct  har- 
mony with  the  constitutional  provision, 
rather  than  being  at  variance  therewith. 
People  ex  rel.  Green  v.  Michigan  Southern 
It.  Co.  3  Mich.  496;  State  Park  v.  Henry, 
38  Minn.  266,  36  N.  W.  874.  The  Constitu- 
tion, it  will  be  observed,  goes  no  farther 
than  to  require  that  security  be  given. 
There  is  no  schedule  of  conditions  respect- 
ing the  character  of  the  security  to  be  given, 
nor  as  to  the  time  when,  or  the  manner  in 
which,  the  security  shall  be  avoided  by  pay- 
ment of  the  damages  assessed.  It  follows 
from  this,  and  of  necessity,  that  all  such 
matters  are  committed  to  the  wisdom  and 
justice  of  the  legislature.  And,  as  to  a 
legislative  provision  addressed  to  such  sub- 
ject, the  doctrine  also  obtains  that  the 
courts  may  interfere  to  condemn  only  when 
such  provision  is  found  to  be  clearly,  plain- 
ly, and  palpably  violative  of  the  constitu- 
tional requirement.  Commissioners'  Court  v. 
Street,  116  Ala.  28,  22  So.  629;  Albany  v. 
Gilbert,  114  Mo.  224,  46  S.  W.  157;  Lewis, 
Em.  Dom.  9  453a.  Now  it  will  be  observed 
that  by  the  provisions  of  the  instant  ^  act 
the  damages,  if  not  required  to  be  paid  in 
the  first  instance  by  the  parties  immediately 
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benefited,- the  same  are  required  to  be  "se- 
cured to  b«  paid  upon  such  terms  and  con- 
ditions as  the  county  auditor  may  deem  just 
and  proper.  -This,  in  our  view  meets  the 
constitutional  requirement, — at  least  as  to 
the  form  of  the  legislation.  The  act  not 
only  gives  recognition  to  the  supreme  law, 
but  makes  compliance  therewith  a  condition 
to  all  further  proceeding.  It  is  not  material 
that  the  legislature  did  not  of  itself  fix 
upon  tho  character  of  the  security  to  be 
taken,  or  the  conditions  upon  which  the 
same  should  be  voided.  It  was  not  required 
to  do  so,  and  that  it  might  delegate  to  an 
officer  of  the  county  in  which  the  improve- 
ment was  sought  to  be  made  an  authority 
to  make  determination  in  each  instance  is 
not  open  to  question.  Counsel  do  not  even 
suggest  that  such  power  does  not  exist. 
The  foregoing  considerations  make  it  clear 
that  there  is  nothing  left  to  deal  with,  ex- 
cept the  concrete  question  of  the  adequacy 
of  security  as  provided  in  any  given  case. 
What  is  adequate  security  where  the  taking 
is  for  distinctly  public  purposes  has  fre- 
quently been  made  the  subject  of  judicial 
consideration.  Thus,  it  has  been  held  that, 
where  proper  provision  is  made  for  the  levy 
and  collection  of  an  assessment  fund,  and 
it  is  made  the  duty  of  the  public  officers 
to  pay  when  collected,  such  is  sufficient. 
The  property  of  the  taxing  district  then  be- 
comes security,  and  such  is  adequate.  And 
again,  it  is  sufficient  if  the  payment  of 
damages  is  made  a  charge  on  the  public 
treasury  of  the  government,  general  or 
local,  which  exercises  the  power,  or  on  tne 
fund  raised. by  it  by  general  taxation.  15 
Cyc.  Law  &  Proc  p.  645,  and  notes  69  and 
70,  in  which  the  cases  are  collected.  Among 
others  are  the  following:  Ash  v.  Cum- 
ming8,  50  N.  H.  591;  Jeffersonville,  M.  & 
I.  R.  Co.  v.  Daugherty,  40  Ind.  33;  State 
ex  rel.  Stees  v.  Otis,  53  Minn.  318,  55  N. 
W.  143;  Re  New  York,  99  N.  Y.  569,  2  N. 
E.  642;  Martin  v.  Tyler,  4  N.  D.  278,  26  L. 
R.  A.  838,  60  N.  W.   392;   Zimmerman  v. 


Canfield,  42  Ohio  St.  463;  Long  v.  Fuller, 
68  Pa.  170;  State  ex  rel.  Burbank  v.  Supe- 
rior, 81  Wis.  649,  51  N.  W.  1014;  Sweet  v. 
Rechel,  159  U.  S.  380,  40  L.  ed.  188,  16 
Sup.  Ct.  Rep.  43.  By  the  terms  of  the  in- 
stant act,  it  will  be  observed  that  full  pro- 
vision is  made  for  the  levy  of  assessments 
and  the  collection  thereof,  and  that  the 
fund  created  shall  be  devoted  solely  to  the 
payment  of  the  damages  and  expenses  of 
the  improvement  district.  So,  too,  a  pro- 
vision for  the  issue  of  bonds  to  pay  for  a 
general  public  improvement  had  been  held 
to  be  a  sufficient  compliance  with  the  re- 
quirement for  security.  German  Sav.  <r 
Loan  Soc.  v.  Ramish,  138  Cal.  120,  69  Pac 
89,  70  Pac.  1067;  Robert  v.  Sadler,  104  N. 
Y.  229,  58  Am.  Rep.  498,  10  N.  E.  428; 
Bates  v.  Titusville,  3  Pittsb.  434.  Now,  it 
must  be  apparent  that  in  any  given  case 
a  requirement  for  adequate  security  will  be 
satisfied  if  that  which  is  proposed  to  be 
given  makes  it  reasonably  certain  that  com- 
pensation will  in  due  time  be  made.  The 
Constitution  and  the  statute  unite  in  re- 
quiring such  security  to  be  given,  and  to 
the  county  authorities  is  left  the  matter  of 
detail.  As  a  bond  confessedly  ample  was 
demanded  and  given  in  the  instant  case,  it 
is  not  necessary  for  us  to  hold  sufficient  the 
security  arising  in  such  cases  by  force  or 
operation  of  law.  The  right  of  a  damage 
claimant  goes  no  farther  than  to  insist 
that  security  shall  be  given.  He  cannot 
dictate  the  character  thereof. 

It  is  our  conclusion  upon  the  whole  case 
that  there  is  made  to  appear  no  violation 
of  the  Constitution,  in  any  of  the  respects 
contended  for.  And  from  this  it  follows 
that  the  injunctional  decree  as  entered  by 
the  court  below  should  not  have  been 
granted;  that,  on  the  other  hand,  the  peti- 
tion of  plaintiff  should  have  been  dismissed 
as  a  whole.  The  cause  will  be  remanded  for 
judgment  in  harmony  with  this  opinion. 

Affirmed  on  plaintiffs  appeal.  Reversed 
on  defendants'  appeal. 


KANSAS  SUPREME  COURT. 


STATE  of  Kansas  ex  rel.  C.  C.  COLEMAN, 
Attorney  General, 

v.  '  ■      ■     i. 

T.  T.  KELLY,  State  Treasurer,  et  al. 


(. 


Kan. 


.) 


•1.  In  the  Interpretation  of  an  nmblar- 

•Hendnotea  by  Greene,  J. 


aom  statute,  courts  should  examine  it  in 
the  light  of  the  history  of  Its  enactment  as 
disclosed  by  the  Journals  of  the  legislature, 
the  contemporary  history  of  the  conditions 
and  situation  of  the  people,  the  economic  and 
soclologlc  policy  of  the  state,  Its  Constitu- 
tion and  laws,  and  aJl  other  matters  ef  com- 
mon knowledge,  within  the  limits  Of  their 
jurisdiction. 
2.  The     construction,     operation,     and 


Note. — For  other  cases,  In  this  series,  as  to 
what  constitutes  a  work  of  Internal  improve- 
ment within  the  meaning  of  a  constitutional 
provision  forbidding  the  state  to  be  interested 
70  I*  R.  A. 


In  such  work,  see  Rlppe  v.  Becker,  22  L.  R.  A. 
857 ;  Oren  ew  rel.  Barbour  v.  Prlngree,  46  L.  R. 
A.  407;  and  State  ex  rel.  Jones  v.  Froehllch, 
58  L.  R.  A.  757. 
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maintenance   of   an   oil   refinery     for 

the  purpose  of  receiving,  manufacturing,  stor- 
ing, and  handling  crude  and  refined  oil  and 
its  by-products,  and  the  marketing  of  the 
same,  constitute  a  "work  of  internal  im- 
provement." 
a.  Senate  Bill  No.  30  (Laws  1905,  p.  783, 
chap.  478)  is  an  act  appropriating  money 
for  "works  of  Internal  Improvement."  It 
contravenes  I  8  of  article  11  of  the  Consti- 
tution, and,  hence,  is  void. 

(July  7,  1905.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  the  execution  and  negotiation 
of  certain  bonds  as  provided  by  statute  for 
the  construction  of  a  branch  penitentiary 
and  oil  refinery.    Denied. 

Statement  by  Greene,  J.: 

This  proceeding  was  instituted  in  this 
court  by  the  state,  on  the  relation  of  the 
attorney  general,  for  a  peremptory  writ  of 
mandamus  to  compel  Thomas  T.  Kelly,  as 
state  treasurer,  and  E.  B.  Jewett,  as  ward- 
en of  the  State  Penitentiary,  to  execute, 
negotiate,  and  sell  certain  bonds  on  behalf 
of  the  state  of  Kansas,  and  apply  the  pro- 
ceeds as  directed  by  senate  bill  No.  30 
(Laws  1005,  p.  783,  chap.  478).  An  alter- 
native writ  was  allowed,  to  which  the  de- 
fendants separately  answered  that  the  state 
was  proceeding  under  an  act  authorizing 
them,  in  their  official  capacities,  to  issue 
and  sell  the  bonds  in  question,  and  apply 
the  proceeds  thereof  to  the  construction, 
maintenance,  and  operation  of  a  state  oil 
refinery  at  Peru,  all  of  which  would  be  one 
of  those  "works  of  internal  improvement" 
to  the  carrying  on  of  which  the  state  may 
never  be  a  party  without  violating  the  pro- 
visions of  S  8  of  article  11  of  the  Constitu- 
tion. In  reply  to  the  claim  of  defendants, 
the  state  contends  that  the  intention  of  the 
legislature  was  to  build  a  branch  peniten- 
tiary in  that  part  of  the  state  where  oil  is 
found  in  large  quantities,  and,  incidental 
thereto,  and  as  a  part  of  the  branch  peni- 
tentiary, for  the  purpose  of  furnishing  prop- 
er employment  for  the  inmates  of  the  State 
Penitentiary,  to  build  and  operate  an  oil 
refinery.  Anticipating  the  position  that 
would  be  assumed  by  the  state,  the  de- 
fendants separately  pleaded  certain  extrane- 
ous facts  for  the  purpose  of  laying  the 
foundation  for  the  introduction  of  evidence 
tending  to  prove  that  the  state  had  a  pen- 
itentiary qf .  sufficient  capacity  for  all  con- 
victs of  the  state,  complete  in  all  its  details, 
with  ample  and  suitable  means  for  their  em- 
ployment; that  the  operation  of  the  oil 
refinery  contemplated  would  not  furnish 
employment  for  more  than  fifteen  persons; 
that  the  employees  in  an  oil  refinery  should 
be  persons  skilled  in  the  business  of  refin- 
70  L.  R.  A. 


ing  oil;  and  that  none  of  the  convicts  in 
the  State  Penitentiary  is  thus  skilled,  or 
has  had  any  such  experience.  The  state 
moves  that  these  extraneous  allegations  be 
stricken  from  the  proceedings.  The  parties 
have  agreed  to  certain  facts,  and  have  filed 
the  depositions  of  certain  witnesses.  All 
questions  which  the  court  deems  competent 
and  material  to  the  determination  of  any 
of  the  issues  involved  are  considered  in  the 
opinion. 

Mr.  C.  C.  Coleman,  Attorney  General, 
for  plaintiff: 

The  purposes  declared  in,  and  clearly  de- 
termined by,  the  law  itself,  are  controlling. 

United  States  v.  Fisher,  2  Cranch,  386, 
2  L.  ed.  308;  Everett  v.  Wells,  2  Scott, 
N.  R.  531;  Gardner  v.  Collins,  2  Pet.  93,  7 
L.  ed.  359;  United  States  v.  Trans- Missouri 
Freight  Asso.  166  U.  S.  318,  41  L.  ed.  1019, 
17  Sup.  Ct.  Rep.  540;  Tynan  v.  Walker, 
35  Cal.  642,  95  Am.  Dec.  152;  Woodbury 
v.  Berry,  18  Ohio  St.  461 ;  26  Am.  &  Eng. 
Enc.  Law*,  2d  ed.  p.  599;  Lake  County 
v.  Rollins,  130  U.  S.  662,  32  L.  ed.  1060, 
9  Sup.  Ct.  Rep.  651;  Farmers'  Bank  v. 
Hale,  59  N.  Y.  57;  Snyder  v.  Compton,  87 
Tex.  375,  28  S.  W.  1061;  Rossmiller  v. 
State,  114  Wis.  169,  58  L.  R.  A.  93,  91  Am. 
St.  Rep.  910,  89  N.  W.  839;  Frye  v.  Chicago, 
B.  &  Q.  R.  Co.  73  111.  399;  United  States 
v.  Hirsch,  100  U.  S.  33,  26  L.  ed.  539; 
United  States  v.  Bowen,  100  U.  S.  508,  25 
L.  ed.  631;  Cambria  Iron  Co.  v.  Ashburn, 

118  U.  S.  54,  30  L.  ed.  60,  6  Sup.  Ct.  Rep. 
929;  United  States  v.  Averill,  130  U.  S. 
335,  32  L.  ed.  977,  9  Sup.  Ct.  Rep.  546. 

Neither  the  policy,  wisdom,  nor  efficiency 
of  the  means  chosen  by  the  legislature  to 
carry  out  a  purpose,  nor  the  motives  of  the 
legislators,  will  be  questioned  by  the  courts. 

Black,  Const.  Law,  §  33;  Endlich,  In- 
terpretation of  Statutes,  §  31;  Chicago 
v.  Manhattan  Cement  Co.  178  111.  372,  45 
L.  R.  A.  848,  69  Am.  St.  Rep.  321,  63  N. 
E.  68;  People  ex  rel.  Moloney  v.  Kirk,  162 
111.  138,  53  Am.  St  Rep.  277,  45  N.  E. 
830;  State  ex  rel.  Astor  v.  Schlitz  Brewing 
Co.  104  Tenn.  715,  78  Am.  St.  Rep.  941, 
59  S.  W.  1033;  Black,  Const.  Law,  9  32; 
Rankin  v.  Colgan,  92  Cal.  605,  28  Pac.  673; 
Hills  v.  Chicago,  60  111.  90;  Louisiana  State 
Lottery  Co.  v.  Richoux,  23  La.  Ann.  743, 
8  Am.  Rep.  602;  McCray  v.  United  States, 
195  U.  S.  27,  49  L.  ed.  78,  24  Sup.  Ct.  Rep. 
775;   People  ex  rel.  Kemmler  v.   Durston, 

119  N.  Y.  569,  7  L.  R.  A.  715,  16  Am.  St. 
Rep.  859,  24  N.  E.  6;  Re  New  York  Elev. 
R.  Co.  70  N.  Y.  351;  Sutherland,  Stat. 
Conatr.  fi§  330,  331. 

Every  presumption  is  in  favor  of  the  con- 
stitutionality of  an  act  of  the  legislature. 
Black,  Const  Law,  §  30;  People  ex  rel. 
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Morgan  v.  Hayne,  83  Cal.  Ill,  7  L.  R.  A. 
348,  17  Am.  St  Rep.  211,  23  Pac.  1 ;  State 
v.  Moore,  104  N.  C.  714,  17  Am.  St.  Rep. 
696,  10  S.  E.  143;  State  ex  rel.  Crawford  v. 
Robinson,  1  Kan.  17;  Beach  v.  Leahy,  11 
Kan.  27 ;  Cherokee  County  v.  State,  36  Kan. 
337,  13  Pac.  558. 

The  state  has  power  to  contract  debts 
for  the  purpose  of  constructing  its  neces- 
sary public  buildings,  such  as  a  state  house, 
insane  hospitals  and  asylums,  penitentia- 
ries, and  prisons,  and  the  necessary  and 
proper  improvements,  conveniences,  and  ap- 
pliances of  a  permanent  nature,  belonging 
and  appurtenant  to  those  institutions. 

Ward  v.  Little  Rock,  41  Ark.  529,  48  Am. 
Rep.  46 ;  Brace  v.  Oloversville,  39  App.  Div. 
29,  56  N.  Y.  Supp.  331;  Kinsella  v.  Auburn, 
4  Silv.  Sup.  Ct.  102,  7  N.  Y.  Supp.  317; 
Gadsden  d  A.  Union  R.  Co.  v.  Causler,  97 
Ala.  239,  12  So.  439;  Bond  Debt  Cases,  12 
S.  C.  280;  2  Am.  &  Eng.  Enc.  Law,  2d.  p. 
514. 

The  words  "internal  improvements"  can- 
not include  "public  improvements." 

State  ex  rel.  Jones  v.  Froehlich,  115  Wis. 
32,  58  L.  R.  A.  757,  95  Am.  St.  Rep.  894, 
91  N.  W.  115. 

Whether  a  statute  encroaches  upon  the 
natural  rights  of  the  citizen  is  a  legislative, 
and  not  a  judicial,  question;  and  the  courts 
cannot  overthrow  it  upon  that  ground. 

Toxcnscnd  v.  State,  147  Ind.  524,  37  L.  R. 
A.  294,  62  Am.  St.  Rep.  477,  47  N.  E.  19; 
Wadswoi  t h  v.  Union  P.  R.  Co.  18  Colo.  600, 
23  L.  R.  A.  812,  36  Am.  St.  Rep.  309,  33 
Pac.  515;  Com.  ex  rel.  Elkin  v.  Moir,  199 
Pa.  534,  53  L.  R.  A.  837,  85  Am.  St.  Rep. 
801,  49  Atl.  351. 

Messrs.  S.  M.  Porter  and  W.  S.  Fits- 
patriok  also  for  plaintiff. 

Messrs.  Gleed,  Ware,  &  Gleed,  and 
D.  E.  Palmer,  with  Messrs.  J.  W.  Gleed 
and  J.  Ii.  Hunt,  for  defendants: 

The  state  shall  never  be  a  party  in  carry- 
ing on  any  works  of  internal  improvement. 

Const,  art.  11,  §  8. 

The  state  may  not  do  what  is  expressly 
forbidden  by  the  Constitution. 

State  ex  rel.  Jones  v.  Froehlich,  115  Wis. 
32,  58  L.  R.  A.  757,  95  Am.  St.  Rep.  894, 
91  N.  W.  115. 

The  object  of  the  constitutional  provi- 
sion was  to  prevent  the  state  from  plunging 
into  debt  to  carry  on  works  of  improvement 
which  the  people  concluded  could  be  safely 
left  to  be  carried  on  by  private  persons  or 
corporations. 

Atty.  Oen.  ex  rel.  Barbour  v.  Pingree 
(Oren  ex  rel.  Barbour  v.  Pingree)  120 
Mich.  550,  46  L.  R.  A.  407,  79  N.  W.  814. 

An  oil  refinery  is  an  internal  improve- 
ment. 

State  ex  rel.  Jones  v.  Froehlich,  115  Wis. 
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32,  58  L.  R.  A.  757,  95  Am.  St.  Rep.  894, 
91  N.  W.  115;  Rippe  v.  Becker,  56  Minn. 
100,  22  L.  R.  A.  857,  57  N.  W.  331. 

Under  the  Constitution,  all  internal  im- 
provements, whether  their  purpose  be  pub- 
lic or  private,  are  forbidden. 

Burlington  Twp.  v.  Beasley,  94  U.  8. 
310,  24  L.  ed.  161 ;  Guernsey  v.  Burlington 
Twp.  4  Dill.  372,  Fed.  Cas.  No.  5,855;  Re 
Internal  Improvement  Fund,  12  Colo.  285, 
21  Pac.  483;  Re  International  Improve- 
ment Fund,  24  Colo.  247,  48  Pac.  807;  Re 
Internal  Improvements,  18  Colo.  317,  32 
Pac.  611;  Atty.  Oen.  ex  rel.  Barbour  v.  Pin- 
gree (Oren  ex  rel.  Barbour  v.  Pingree)  120 
Mich.  550,  46  L.  R.  A.  407,  79  N.  W.  814. 

A  state  debt  may  be  created  only  when 
there  is  power  in  the  state  to  raise  money 
for  the  payment  of  that  debt  by  taxation. 

Citizens3  Sav.  d  L.  Asso.  v.  Topeka,  20 
Wall.  655,  660,  .22  L.  ed.  455,  460;  Suther- 
land-Innes  Co.  v.  Evart,  30  C.  C.  A.  305,  58 
U.  S.  App.  335,  86  Fed.  601 ;  Dodge  v.  Mis- 
sion Twp.  54  L.  R.  A.  242,  46  C.  C.  A.  661, 
107  Fed.  827;  Opinion  of  Justices,  156 
Mass.  598,  15  L.  R.  A.  809,  30  N.  E.  1142; 
Sharpless  v.  Philadelphia,  21  Pa.  147,  59 
Am.  Dec.  759;  Hanson  v.  Vernon,  27  Iowa, 
28,  1  Am.  Rep.  215;  Allen  v.  Jay,  60  Me. 
127,  11  Am.  Rep.  185;  Lowell  v.  Boston, 
111  Mass.  454,  15  Am.  Rep.  39;  Whiting  v. 
Sheboygan  d  F.  du  L.  R.  Co.  25  Wis.  188, 
3  Am.  Rep.  30. 

The  state  has  no  power  to  levy  taxes,  ex- 
cept to  raise  money  for  public  purposes. 

Leavenworth  County  v.  Miller,  7  Kan. 
479,  12  Am.  Rep.  425;  Citizens9  Sav.  d  L. 
Asso.  v.  Topeka,  20  Wall.  655,  22  L.  ed. 
455 ;  State  ex  rel.  Griffith  v.  Osawkee  Twp. 
14  Kan.  418,  19  Am.  Rep.  99;  Lake  Koen 
Nav.  Reservoir  d  Irrig.  Co.  v.  Klein,  63 
Kan.  484,  65  Pac.  684;  Central  Branch 
Union  P.  R.  Co.  v.  Smith,  23  Kan.  745; 
Opinion  of  Justices,  155  Mass.  598,  15  L.  R. 
A.  809,  30  N.  E.  1144;  Cole  v.  LaOrange,  113 
U.  S.  6,  28  L.  ed.  897,  5  Sup  Ct.  Rep.  416; 
Lowell  v.  Boston,  111  Mass.  454,  15  Am. 
Rep.  45;  Mead  v.  Acton,  139  Mass.  341,  1 
N.  E.  415;  Minneapolis  v.  Janney,  86  Minn. 
Ill,  90  N.  W.  316;  Sutherland-Innes  Co. 
v.  Evart,  30  C.  C.  A.  305,  58  U.  S.  App.  335, 
86  Fed.  601;  State  ex  rel.  Oarth  v.  Switz- 
ler,  143  Mo.  287,  40  L.  R.  A.  280,  65  Am. 
St.  Rep.  653,  45  S.  W.  249;  Re  Jensen,  44 
App.  Div.  509,  60  N.  Y.  Supp.  935;  Clee 
v.  Sanders,  74  Mich.  692,  42  N.  W.  155; 
Commercial  Nat.  Bank  v.  Iola,  9  Kan.  700, 
Appx.;  Dodge  v.  Mission  Twp.  54  L.  R.  A. 
242,  46  C.  C.  A.  661,  107  Fed.  829. 

This  court  must  notice  judicially,  and 
without  proof,  the  general  state  of  public 
opinion,  the  social  and  political  situation 
and  condition  of  the  state,  .and  generally 
whatever  goes  to  make  up  history. 
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Endlich,  Interpretation  of  Statutes,  p. 
37;  Topeka  v.  Qillett,  32  Kan.  431,  4  Pac. 
800;  State  v.  Downs,  148  Ind.  324,  47  N.  E. 
670;  Prince  v.  Skillin,  71  Me.  361,  36  Am. 
Rep.  326;  Irwin  v.  Phillips,  5  Cal.  140,  63 
Am.  Dec  113;  Conger  v.  Weaver,  6  Cal. 
548,  65  Am.  Dec.  528;  Lanfear  v.  Mestier, 
18  La.  Ann.  497,  89  Am.  Dec.  658. 

The  court  must  take  judicial  notice  of 
the  development  of  the  Kansas  oil  fields. 
It  must  take  judicial  notice  of  the  history 
of  the  act  in  question,  as  shown  by  the 
house  and  senate  journals. 

Re  Howard  County,  15  Kan.  194;  Re  Van- 
derberg,  28  Kan.  243;  State  ex  rel.  Atty. 
Gen.  v.  Francis,  26  Kan.  724 ;  State  ex  rel. 
Godard  v.  Andrews,  64  Kan.  474,  67  Pac. 
870. 

The  court  may  look  to  the  history  of 
the  legislation  as  shown  by  the  journal,  in 
order  to  arrive  at  the  real  object  of  the  act. 

Endlich,  Interpretation  of  Statutes,  §  29 ; 
Topeka  v.  Gillett,  32  Kan.  431,  4  Pac.  800; 
Ho  Ah  Kow  v.  Nunan,  5  Sawy.  552,  Fed. 
Cas.  No.  6,546;  United  States  v.  Tithing 
Yard,  9  Utah,  273,  34  Pac.  55;  Ex  parte 
Farley,  40  Fed.  66;  State  ex  rel.  New  Or- 
leans P.  R.  Co.  v.  Nicholls,  30  La.  Ann. 
980. 

The  courts  are  not  bound  by  mere  forms, 
nor  are  they  to  be  misled  by  mere  pre- 
tenses. They  are  at  liberty — indeed,  are 
under  a  solemn  duty — to  look  at  the  sub- 
stance of  things,  whenever  they  enter  upon 
the  inquiry  whether  the  legislature  has 
transcended  the  limits  of  its  authority. 

Mugler  v.  Kansas,  123  U.  S.  623,  31  L. 
ed.  205,  8  Sup.  Ct.  Rep.  273;  Postal  Teleg. 
Cable  Co.  v.  Taylor,  192  U.  S.  64,  48  L.  ed. 
342,  24  Sup.  Ct.  Rep.  208;  Dodge  v.  Mi* 
sion  Twp.  54  L.  R.  A.  242,  46  C.  C.  A.  661 
107  Fed.  827;  Clee  v.  Sanders,  74  Mich. 
692,  42  N.  W.  154;  Re  Jensen,  44  App.  Div. 
509,  60  N.  Y.  Supp.  933;  Cole  v.  LaGrange, 
113  U.  S.  1,  28  L.  ed.  896,  5  Sup.  Ct.  Rep. 
416;  Lowell  v.  Boston,  111  Mass.  454,  15 
Am.  Rep.  39;  Lake  Koen  JSav.  Reservoir  d 
Irrig.  Co.  v.  Klein,  63  Kan.  484,  65  Pac.  684. 

The  words  "public  purpose,"  when  used  in 
connection  with  tax  matters,  mean  govern- 
mental purpose. 

Leavenworth  County  v.  Miller,  7  Kan. 
479,  12  Am.  Rep.  425;  Lowell  v.  Boston, 
111  Mass.  454,  15  Am.  Rep.  45;  Suther- 
land-Innes  Co.  v.  Evart,  30  C.  C.  A.  305, 
58  U.  S.  App.  335,  86  Fed.  601;  Dodge  v. 
Mission  Twp.  54  L.  R.  A.  242,  46  C.  C.  A. 
661,  107  Fed.  830;  People  v.  Parks,  58  Cal. 
639. 

What  is  or  is  not  a  public,  and  there- 
fore a  governmental,  purpose,  is  largely  a 
question  of  history.  The  question  is,  Was 
the  purpose  one  for  the  accomplishment  of 
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which  governments  were  formed?  If  it 
was,  then  it  is  a  public  and  governmental 
purpose;  if  not,  it  is  not. 

Opinion  of  Justices,  155  Mass.  598,  15  L. 
R.  A.  809,  30  N.  E.  1142;  Citizens'  Sav.  d 
L.  Asso.  v.  Topeka,  20  Wall.  655,  22  L.  ed. 
455. 

Manufacturing  is  a  private,  and  not  a 
public,  purpose. 

Commercial  Nat.  Bank  v.  Iola,  9  Kan. 
689,  Appx. ;  Central  Branch  Union  P.  R. 
Co.  v.  Smith,  23  Kan.  745;  Citizens'  Sav. 
d  L.  Asso.  v.  Topeka,  20  Wall.  655,  22  L. 
ed.  455 ;  Dodge  v.  Mission  Twp.  54  L.  R.  A. 
242,  46  C.  C.  A.  661,  107  Fed.  827;  McCon- 
nell  v.  Hamm,  16  Kan.  228;  Blain  v.  Riley 
County  Agri.  Soc.  21  Kan.  558;  Geneseo 
v.  Geneseo  Natural  Gas,  Coal,  Oil,  Salt, 
d  Min.  Co.  55  Kan.  358,  40  Pac.  655. 

The  fact  that  the  refinery  is  to  be  oper- 
ated by  the  state  does  not  make  oil  refining 
a  public  purpose. 

Leavenworth  County  v.  Miller,  7  Kan. 
479,  12  Am.  Rep.  425;  Olcott  v.  Fond  du 
Lac  County,  16  Wall.  678,  21  L.  ed.  382; 
Minneapolis  v.  Janney,  86  Minn.  Ill,  90 
N.  W.  312;  Sharpless  v.  Philadelphia,  21 
Pa.  169,  59  Am.  Dec.  759. 

Manufacture  and  trade  are  not,  and  never 
have  been,  functions  of  our  state  govern- 
ment. 

Leavenworth  County  v.  Miller,  7  Kan. 
489,  12  Am.  Rep.  425;  McCullough  v. 
Brown,  41  S.  C.  220,  19  S.  E.  458;  State 
ex  rel.  George  v.  Aiken,  42  S.  C.  222,  26  L. 
R.  A.  345,  20  S.  E.  221 ;  Citizens'  Sav.  'd 
L.  Asso.  v.  Topeka,  20  Wall.  664,  22  L.  ed. 
461 ;  Opinion  of  Justices,  155  Mass.  598,  15 
L.  R.  A.  809,  30  N.  E.  1142;  Rippe  v.  Beck- 
er, 56  Minn.  100,  22  L.  R.  A.  857,  57  N.  W. 
331;  Allen  v.  Jay,  60  Me.  124,  11  Am.  Rep. 
186;  Dodge  v.  Mission  Twp.  54  L.  R.  A. 
242,  46  C.  C.  A.  661,  107  Fed.  827. 

Messrs.  Mulvane  ft  Gault  also  for  de- 
fendants. 

Greene,  J.,  delivered  the  opinion  of  the 
court : 

The  sole  question  in  this  proceeding  is  the 
constitutionality  of  the  act  of  1905  called 
the  "oil  refinery  bill."  In  its  consideration 
the  object  of  the  statute — that  is,  the  good 
which  the  legislature  intended  to  accom- 
plish, or  the  evil  which  it  intended  to  pre- 
vent or  correct — must  be  determined. 
Whether  this  law  is  simply  a  provision  for 
securing  larger  and  better  facilities  for  the 
maintenance,  employment,  and  care  of  the 
inmates  of  the  penitentiary,  thus  accom- 
plishing a  good  work,  or  a  provision  for 
constructing,  operating,  and  maintaining 
an  oil  refinery,  thus  attempting  to  correct 
a  great  evil,  is  of  supreme  importance.    In 
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construing  a  statute,  resort  should  first  be 
had  to  the  language  of  its  provisions.  If 
it  be  found  that  a  clear  and  definite  mean- 
ing may  be  ascertained  by  giving  the  words 
their  common  signification,  the  court  has 
no  choice  or  discretion  to  exercise.  Its  on- 
ly duty  is  to  declare  the  result  of  its  investi- 
gation. An  observation  of  this  rule  re- 
quires the  court  to  consider ,  every  part  of 
the  act,  and,  if  possible,  to  discover  from 
the  whole  the  legislative  intent.  Another 
requisite  rule  of  construction  is  that,  where 
it  is  doubtful  which  of  two  objects  the  leg- 
islature had  in  view,  one  being  within  its 
authority,  and  the  other  not,  the  language 
must  be  given  a  broad  and  liberal  interpre- 
tation, and  an  endeavor  made  to  apply  the 
act  to  the  object  within  the  legislative  au- 
thority. All  presumptions  are  resolved  in 
favor  of  the  constitutionality  of  a  statute, 
and,  when  doubt  is  entertained,  its  lan- 
guage should  be  given  that  construction 
which  will  sustain  it.  People  ex  rel.  Slink- 
ier v.  Terry,  108  N.  Y.  1,  14  N.  E.  815; 
Miller  v.  Dunn,  72  Cal.  462,  1  Am,  St.  Rep. 
67,  14  Pac.  27;  San  Diego  v.  Oranniss,  77 
Cal.  511,  19  Pac.  875;  Mauldin  v.  Greenville, 
42  S.  C.  293,  27  L.  R.  A.  284,  46  Am.  St. 
Rep.  723,  20  S.  E.  842;  Wenger  v.  Taylor, 
39  Kan.  754,  18  Pac.  911. 

We  confess  to  great  difficulty  in  deter- 
mining the  object  of  the  act  under  consider- 
ation. The  title  expresses  it  in  this  way: 
"An  Act  to  Provide  for  Branch  Peniten- 
tiary and  Oil  Refinery  in  Connection  There- 
with, the  Issuance  of  Bonds  for  Said  Pur- 
pose, and  Making  an  Appropriation  There- 
for, and  for  the  Payment  of  Principal  and 
Interest  on  Said  Bonds."  The  title  indi- 
cates that  it  was  the  intention  to  build 
and  maintain  a  branch  penitentiary,  and 
also  build  an  oil  refinery.  Section  1  pro- 
vides :  "For  the  purpose  of  providing  prop- 
er employment  for  convicts  confined  in  the 
State  Penitentiary,  the  warden  of  the  Kan- 
sas State  Penitentiary  is  hereby  empowered, 
by  and  with  the  advice  of  the  board  of 
directors  of  said  penitentiary,  to  secure, 
without  expense  to  the  state,  a  suitable  site 
for  the  erection  of  a  branch  of  the  State 
Penitentiary  and  oil  refinery  at  Peru." 
Here  again  appears  the  double  purpose, — a 
branch  of  the  State  Penitentiary  and  an  oil 
refinery.  The  subsequent  provisions  of  the 
section  do  not  indicate  an  intention  to  build 
a  branch  of  the  State  Penitentiary,  but  go 
into  great  detail  for  the  construction,  main- 
tenance, and  operation  of  an  oil  refinery  for 
the  manufacture  of  crude  and  refined  oil 
and  its  by-products;  and  the  warden  of  the 
State  Penitentiary  is  required  to  keep  such 
refinery  in  repair,  and  furnish  the  requisite 
machinery,  equipments,  and  instrumentali- 
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ties  for  receiving,  manufacturing,  and  stor- 
ing crude  and  refined  oil,  and  marketing  the 
same.  No  reference  is  made  to  the  con- 
struction or  maintenance  of  a  branch  of  the 
State  Penitentiary,  its  dimensions,  the  num- 
ber of  rooms,  the  material  of  which  it  shall 
be  constructed,  or  that  any  shall  be  con- 
structed. Section  2,  however,  makes  some 
reference  to  a  branch  penitentiary,  but 
closely  connects  it  with  the  oil  refinery.  It 
provides  that,  in  "constructing,  maintain- 
ing, and  operating  such  branch  penitentiary 
and  oil  refinery,  said  warden  and  board  of 
directors  are  hereby  authorized  to  employ 
convicts  in  the  State  Penitentiary."  The 
latter  part  of  this  section  makes  a  specific 
provision  with  reference  to  a  so-called 
branch  of  the  State  Penitentiary,  author- 
izing the  officials  to  provide  "suitable  and 
humane  facilities  for  the  housing,  feeding, 
guarding,  and  overseeing  of  said  convicts 
and  the  work  to  be  performed  by  them." 
The  only  other  reference  in  the  act  to  the 
construction  of  a  branch  penitentiary  is  in 
§  3,  where  an  appropriation  of  $10,000  is 
made  for  the  construction  of  suitable  quar- 
ters and  facilities  for  housing,  feeding, 
guarding,  and  overseeing  the  convicts  at  the 
branch  penitentiary.  It  also  makes  an  ap- 
propriation of  $200,000  for  the  construction 
of  an  oil-refinery  plant,  and  $200,000  more 
for  operating  and  keeping  the  same  in  re- 
pair, the  purchase  of  crude  oil,  and  the  ex- 
pense of  receiving,  refining,  storing,  hand- 
ling, and  marketing  its  products. 

From  these  provisions  alone,  it  is  doubtful 
whether  the  primary  object  of  the  bill  was 
to  build  a  branch  penitentiary  at  Peru, 
where  oil  is  produced  in  great  quantities, 
and  incidentally  thereto,  and  for  the  pur- 
pose of  furnishing  employment  to  the  con- 
victs confined  therein,  to  build  and  operate 
an  oil  refinery,  or  whether  it  was  to  con- 
struct and  operate  an  oil-refinery  plant  in 
this  oil  field,  and  operate  it,  so  far  as  pos- 
sible, by  convicts  in  the  State  Penitentiary, 
with  such  provisions,  and  only  such,  for  the 
housing,  guarding,  and  feeding  such  con- 
victs, as  would  be  necessary  for  their  care 
while  employed  in  the  refinery.  But  for 
the  rule  previously  stated, — that  all  pre- 
sumptions are  in  favor  of  the  constitution- 
ality of  a  statute,  and  that  all  doubts  should 
be  resolved  in  support  of  it, — and  but  for 
other  means  of  information  than  the  lan- 
guage of  the  act,  we  would  be  strongly  in- 
clined to  hold  that  the  legislature  regarded 
the  building  and  operating  of  the  oil  re- 
finery as  of  paramount  importance.  Where, 
however,  an  act  is  so  ambiguous,  indefinite, 
and  uncertain  that  it  is  doubtful  which  of 
two  objects  the  legislature  had  in  mind, 
the  court,  for  the  purpose  of  determining 
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the  legislative  intent,  may  resort  to  other 
means  of  interpretation  than  the  language. 
The  history  and  conditions  of  the  people 
within  the  jurisdiction  of  a  court  at  thv 
time  of  the  passage  of  an  act  which  it  is 
called  upon  to  construe  for  the  purpose  of 
determining  its  validity  are  familiar  to  a 
court,  and  its  knowledge  of  the  same  should 
aid  it  in  assuming  the  proper  view  point 
from  which  to  discover  the  object  of  the 
law, — particularly  a  law  of  the  nature  of 
the  one  under  consideration.  The  history 
of  a  state,  which  should  include  the  facts 
surrounding  the  enactments  of  its  legisla- 
ture, and  the  questions  therein  raised  upon 
the  passage  of  every  law  of  an  economic  na- 
ture, as  well  as  the  doings  of  its  people  and 
the  publio  questions  which  have  agitated 
their  minds,  is  known  by  a  court.  If  the 
act  under  consideration  be  one  passed  im- 
mediately before  a  court  is  called  upon  to 
construe  it,  it  is  as  familiar  with  the  condi- 
tions of  the  people  as  any  well-informed 
citizen  of  the  state.  It  knows  that  in  cer- 
tain portions  of  the  state  large  areas  are 
devoted  to  the  growing  of  wheat,  while  in 
other  portions  the  farming  of  that  cereal 
is  not  practicable.  It  knows  that  the  same 
is  true  of  corn  and  other  crops.  It  knows 
that  certain  parts  of  the  state  require  ir- 
rigation to  make  farming  profitable,  white 
in  other  parts  the  precipitation  is  general- 
ly sufficient.  It  knows  that  in  certain  coun- 
ties large  deposits  of  coal  are  found,  and  in 
others  large  fields  of  oil  and  gas  have  been 
discovered.  It  knows  the  enterprises  of  the 
people  of  the  state  in  a  business  way  quite 
as  well  as  it  understands  the  agricultural 
conditions.  It  also  knows  those  general 
facts  concerning  the  public  aims  and  in- 
terests of  the  state  in  social  and  economic 
ways  which  all  well-informed  people  know, 
including  the  questions  that  agitated  the 
public  mind  at  the  time  this  certain  law 
was  enacted,  and  knows  the  history  of  the 
Constitution,  and  the  reason  for  the  adop- 
tion of  certain  provisions  and  the  rejection 
of  others.  A  court  cannot  devest  itself  of 
the  knowledge  of  all  these  things  in  con- 
struing a  statute  or  constitutional  provi- 
sion, even  if  it  were  disposed  so  to  do. 
The  consideration  of  this  knowledge,  with- 
out proof  ef  the  facts,  is  generally  termed 
"judicial  notice,"  and,  for  the  want  of  a 
better  expression,  it  will  suffice;  but  the 
term  means  no  more  than  that  courts,  in 
construing  the  law,  will  bring  to  their  aid 
all  those  facts  which  are  known  by  all  well- 
informed  persons  because  they  are  matters 
of  public  concern. 

Authority  for  taking  into  consideration 
the  history  of  an  enactment  and  the  condi- 
tions of  the  people  of  the  state  at  that  par- 
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ticular  time  is  abundant.  The  following 
seem  particularly  apt,  and  for  that  reason 
are  herewith  produced: 

The  Supreme  Court  of  the  United  States 
was  called  upon,  in  the  case  of  Johnson  v. 
Southern  P.  Co.  196  U.  S.  1,  49  L.  ed.  363, 
25  Sup.  Ct.  Rep.  158,  to  put  a  construction 
on  the  2d  section  of  the  act  of  March  2, 
1893,  chap.  196,  27  Stat,  at  L.  531,  U.  S. 
Comp.  Stat.  1901,  p.  3174,  entitled  "An  Act 
to  Promote  the  Safety  of  Employees  and 
Travelers  upon  Railroads  by  Compelling 
Common  Carriers  Engaged  in  Interstate 
Commerce  to  Equip  Their  Cars  with  Auto- 
matic Couplers  and  Continuous  Brakes  and 
Their  Locomotives  with  Driving- Wheel 
Brakes,  and  for  Other  Purposes."  The  section 
under  consideration  in  that  case  reads  as 
follows :  "Sec.  2.  That  on  and  after  the  1st 
day  of  January,  1898,  it  shall  be  unlawful 
for  any  such  common  carrier  to  haul,  or 
permit  to  be  hauled  or  used,  on  its  line 
any  car  used  in  moving  interstate  traffic, 
not  equipped  with  couplers  coupling  auto- 
matically by  impact,  and  which  can  be  un- 
coupled without  the  necessity  of  men  going 
between  the  ends  of  the  carB.,,  The  act 
also  provided  "that  from  and  after  the  1st 
day  of  January,  1898,  it  shall  be  unlaw- 
ful for  any  common  carrier  engaged  in  in- 
terstate commerce  by  railroad  to  use  on  its 
line  any  locomotive  engine  in  moving  in- 
terstate traffic,  not  equipped  with  a  power 
driving-wheel  brake  and  appliances  for 
operating  the  train-brake  system."  On 
page  15  of  196  IT.  S.,  page  368,  49  L.  ed., 
page  160  of  25  Sup.  Ct.  Rep.,  it  is  said: 
"The  present  case  is  that  of  an  injured  em- 
ployee, and  involves  the  application  of  the 
act  in  respect  of  automatic  couplers;  the 
preliminary  question  being  whether  locomo- 
tives are  required  to  be  equipped  with  such 
couplers.  And  it  is  not  to  be  successfully 
denied  that  they  are  ho  required  if  the 
words  'any  car'  of  the  second  section  were 
intended  to  embrace  and  do  embrace  loco- 
motives. But  it  is  said  that  this  cannot  be 
so,  because  locomotives  were  elsewhere,  in 
terms,  required  to  be  equipped  with  power 
driving-wheel  brakes,  and  that  the  rule  that 
the  expression  of  one  thing  excludes  another 
applies.  That,  however,  is  a  question  of 
intention."  The  court  then  proceeds  to 
show,  by  argument,  that  the  word  "car," 
used  in  the  act,  was  intended  to  apply  to 
locomotive  engines,  and  then  follows  this 
statement:  "And  its  intention  is  found  'in 
the  language  actually  used,  interpreted 
according  to  its  fair  and  obvious  meaning.' 
United  States  v.  Harris,  177  U.  S.  305, 
309,  44  L.  ed.  780,  781,  20  Sup.  Ct.  Rep.  609, 
That  this  was  the  scope  of  the  statute,  is 
confirmed  by  the  circumstances  surrounding 


456 


Kansas  Supreme  Court. 


Jult, 


its  enactment,  as  exhibited  in  public  docu- 
ments to  which  we  are  at  liberty  to  refer. 
Binns  v.  United  States,  194  U.  S.  486,  405, 
48  L.  ed.  1087,  1090,  24  Sup.  Ct.  Rep.  816; 
Churoh  of  Holy  Trinity  v.  United  States, 
143  U.  S.  457,  463,  36  L.  ed.  226,  229,  12 
Sup.  Ct.  Rep.  511.  President  Harrison,  in 
his  annual  messages  of  1889,  1890,  1891.. 
and  1892,  earnestly  urged  upon  Congress 
the  necessity  of  legislation  to  obviate  and 
reduce  the  loss  of  life  and  the  injuries  due 
to  the  prevailing  method  of  coupling  and 
braking.  In  his  first  message  he  said:  'It 
is  competent,  I  think,  for  Congress  to  re- 
quire uniformity  in  the  construction  of  cars 
used  in  interstate  commerce,  and  the  use  of 
improved  safety  appliances  upon  such  trains. 
Time  will  be  necessary  to  make  the  needed 
changes,  but  an  earnest  and  intelligent  be- 
ginning should  be  made  at  once.  It  is  a 
reproach  to  our  civilization  that  any  class 
of  American  workmen  should,  in  the  pursuit 
of  a  necessary  and  useful  vocation,  be  sub- 
jected to  a  peril  of  life  and  limb  as  great 
as  that  of  a  soldier  in  time  of  war.'  And 
he  reiterated  his  recommendation  in  suc- 
ceeding messages,  saying  in  that,  for  1892: 
'Statistics  furnished  by  the  Interstate  Com- 
merce Commission  show  that  during  the 
year  ending  June,  30  1891,  there  were  forty- 
seven  different  styles  of  car  couplers  report- 
ed to  be  in  use,  and  that  during  the  same 
period  there  were  2,660  employees  killed 
and  26,140  injured.  Nearly  16  per  cent  of 
the  deaths  occurred  in  the  coupling  and  un- 
coupling of  cars,  and  over  36  per  cent  of 
the  injuries  had  the  same  origin.'  The 
Senate  report  of  the  first  session  of  the 
Fifty-Second  Congress  (No.  1,049)  and  the 
House  report  of  the  same  session  (No. 
1,678)  set  out  the  numerous  and  increasing 
•casualties  due  to  coupling,  the  demand  for 
protection,  and  the  necessity  of  automatic 
couplers,  coupling  interchangeably.  The 
difficulties  in  the  case  were  fully  expounded, 
and  the 'result  reached  to  require  an  auto- 
matic coupling  by  impact,  so  as  to  render  it 
unnecessary  for  men  to  go  between  the  car*, 
while  no  particular  device  or  type  was 
adopted;  the  railroad  companies  being  left 
free  to  work  out  the  details  for  themselves, 
ample  time  being  given  for  that  purpose. 
The  law  gave  five  years,  and  that  was  en- 
larged by  the  Interstate  Commerce  Commis- 
sion, as  authorized  by  law,  two  years,  and 
subsequently  seven  months,  making  seven 
years  and  seven  months  in  all." 

In  Re  Howard  County,  15  Kan.  194,  it 
was  said:  "The  courts  will  take  judicial 
notice,  without  proof,  of  all  the  laws  of 
the  state,  and,  in  doing  so,  will  take  judicial 
notice  of  what  the  books  of  published  laws 
contain,  of  what  the  enrolled  bills  contain, 
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of  what  the  legislative  journals  contain, 
and,  indeed,  of  everything  that  is  allowed 
to  affect  the  validity  or  meaning  of  any 
law  in  any  respect  whatever." 

This  principle  was  again  announced  in 
Topeka  v.  Qillett,  32  Kan.  431,  4  Pac.  800. 
"Courts  of  this  country  take  judicial  notice 
that,  under  the  treaty  with  Paris  between 
the  United  States  and  the  Kingdom  of 
Spain,  signed  December  10,  1898,  the  Philip- 
pine islands  became  a  part  of  our  territory, 
and  that  after  that  time  the  inhabitants  of 
those  islands  were  in  a  state  of  insurrection 
against  the  government."  La  Rue  v.  Kan- 
sas Mut.  L.  Ins.  Co.  68  Kan.  539,  75  Pac 
494.  These,  like  all  other  public  matters, 
being  of  general  concern  to  the  people,  were 
known  to  this  court,  as  they  were  to  all 
other  well-informed  persons,  and  therefore 
the  insurance  policy  in  that  case  was  con- 
strued in  the  light  of  these  existing  con- 
ditions. 

"In  determining  the  intent  of  the  legis- 
lature, the  court  is  not  limited  to  a  mere 
consideration  of  the  words  employed,  but 
may  properly  look  to  the  purpose  to  be  ac- 
complished,— the  necessity  and  effect  of  the 
statute  under  the  different  constructions 
suggested."  Emporia  v.  Norton,  16  Kan. 
236. 

"That  the  persons  whose  duty  it  may  be 
to  inspect  the  act  with  .a  view  to  the  deter- 
mination of  that  question  are  not  required 
to  divest  themselves  of  all  knowledge  save 
that  to  be  gleaned  from  the  act  alone. 
For,  were  it  possible  for  them  thus  to  devest 
themselves,  the  act  would  be  unintelligible, 
— a  jumble  of  words  without  meaning.  So, 
when  we  say  that  the  question  is  to  be  de- 
termined by  an  inspection  of  the  act  itself, 
we  imply  that  those  under  whose  inspection 
it  is  brought  will  scan  it  in  the  light  of 
that  knowledge  which  they  possess  in  com- 
mon with  other  men.  There  is  no  presump- 
tion that  courts  are  ignorant  of  all  matters 
that  transpire  outside  the  court  room.  On 
the  contrary,  there  are  many  matters  out- 
side the  science  of  the  law  of  which  they  are 
required  to  take  judicial  notice."  Redell 
v.  Moores,  63  Neb.  219,  226,  55  L.  R.  A.  740, 
743,  93  Am.  St.  Rep.  431,  88  N.  W.  243,  245. 

The  principle  is  stated  thus  in  Bishop  on 
Statutory  Crimes,  3d  ed.  §  77;  'They 
[courts]  do  not  close  their  eyes  to  what 
they  know  of  the  history  of  the  country  and 
of  the  law,  of  the  condition  of  the  law  at 
the  particular  time,  of  the  public  necessi- 
ties felt,  and  other  like  things." 

"Courts  are  authorized  to  collect  the  in- 
tention of  the  legislature  from  the  occa- 
sion and  necessity  of  the  law, — from  th* 
mischief,  felt,  and  the  objects  and  remedy 
in  view."  Sibley  v.  Smith,  2  Mich.  486, 
487. 
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"But  courts,  in  construing  a  statute,  may 
with  propriety  recur  to  the  history  of  the 
times  when  it  was  passed;  and  this  is  fre- 
quently necessary  in  order  to  ascertain  the 
reason  as  well  as  the  meaning  of  particular 
provisions  in  it."  United  States  v.  Union 
P.  R.  Co.  91  U.  S.  72,  79,  23  L.  ed.  224,  228. 

"Courts  will  take  [judicial]  notice,  with- 
out proof,  of  [all  judicial]  events  which  arc 
generally  known  within  the  limits  of  their 
jurisdiction."  State  ex  rel.  Thayer  v. 
Boyd,  34  Neb.  435,  51  N.  W.  964. 

"In  construing  a  constitution  or  law,  the 
history  of  its  passage  through  the  conven- 
tion or  legislature  is  often  of  great  assist- 
ance." Minnesota  &  P.  R.  Co.  v.  Sibley,  2 
Minn.  13,  19,  Gil.  1. 

"Constitutions,  as  well  as  statutes,  are 
to  be  construed  in  the  light  of  previous  his- 
tory and  surrounding  circumstances.  .  .  . 
On  looking  into  the  debates  and  journal  of 
the  convention  which  framed  the  Constitu- 
tion, we  find  much  to  confirm  this  view  of 
the  real  object  and  purpose  of  this  section." 
People  ex  rel.  Kennedy  v.  Oies,  25  Mich. 
83.  From  this  statement  it  clearly  appear* 
that,  in  the  determination  of  the  question 
presented  to  the  court  in  that  case,  it  had 
consulted  the  debates  and  the  journal  of  the 
convention  which  framed  the  Constitution. 

"The  respective  journals  of  the  senate 
and  house  of  representatives,  containing  the 
proceedings  in  reference  to  a  bill  enacted 
into  a  statute,  may  be  looked  to  by  the 
courts  to  ascertain  the  intention  of  the  leg- 
islature in  enacting  such  a  statute,  if  it  be 
ambiguous."  Edger  v.  Randolph  County, 
70  Ind.  331,  332. 

Mr.  Cooley,  in  his  work  on  Constitution- 
al Limitations,  7th  ed.  p.  101,  says:  "When 
the  inquiry  is  directed  to  ascertaining  the 
mischief  designed  to  be  remedied,  or  the 
purpose  sought  to  be  accomplished,  by  a 
particular  provision,  it  may  be  proper  to  ex- 
amine the  proceedings  of  the  convention 
which  framed  the  instrument."  "But  when 
the  meaning  of  words  is  doubtful,  and 
where  it  is  seen  that  the  same  words  have 
different  meanings  when  employed  und^r 
different  circumstances  or  to  effect  differ- 
ent objects,  resort  may  be  had  to  extrinsic 
circumstances,  .  .  .  and  the  courts  may 
seek  for  that  intent  in  every  legitimate 
way."  People  v.  Schoonmaker,  63  Barb.  44, 
47. 

Mohawk  Bridge  Co.  v.  Utica  &  S.  R.  Co. 
6  Paige,  554,  was  a  similar  case.  It  was 
there  said:  "It  is  only  necessary  to  advert 
to  facts  of  public  notoriety  to  enable  us  to 
understand  the  language  used  by  the  legis- 
lature." 

"Constitutions  are  to  be  construed  as  the 
people  construe  them  in  their  adoption,  if 
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possible ;  and  the  public  history  of  the  times 
should  be  consulted,  and  should  have  weight 
in  arriving  at  that  construction."  People 
ex  rel.  Bay  City  v.  State  Treasurer,  23 
Mich.  409. 

Statutes  are  but  public  sentiments  enacted 
into  laws,  and  frequently  the  policy  of  such 
legislation  is  the  subject  of  much  public  dis- 
cussion both  before  and  at  the  time  of  its 
enactment.  In  construing  it,  courts  may 
not  shut  their  eyes  to  these  public  discus- 
sions. They  are  proper  matters  of  consid- 
eration in  determining  the  legislative  intent, 
and  should  be  considered  for  that  purpose 
in  the  construction  of  an  act  growing  out 
of  such  discussion. 

In  common  with  all  other  well-informed 
persons,  this  court  knows  of  the  great  quan- 
tities of  crude  oil  that  were  discovered  in  a 
part  of  the  state;  the  rapid  development  of 
this  field  of  industry;  the  general  public 
complaint  that  a  particular  corporation  was 
unjustly  manipulating  the  market  of  this 
product  so  that  the  producer  was  being  de- 
prived of  what  rightfully  belonged  to  him; 
that  a  public  demand  was  made  upon  the 
legislature  of  1905  to  enaet  some  law  which 
would  protect  the  producer  from  the  further 
encroachments  of  this  corporation  upon  his 
rights.  The  senate  journal  of  that  legisla- 
ture shows  that  on  January  12,  1905,  sen- 
ate bill  No.  30  was  introduced  by  Senator 
Porter,  with  the  following  title:  "An  Act 
to  Provide  for  the  Construction,  Mainte- 
nance, and  Operation  of  a  State  Oil  Refinery, 
and  to  Provide  the  Necessary  Funds  for 
Such  Construction,  Maintenance,  Operation, 
and  Management  and  to  Place  the  Oper- 
ation and  Management  Thereof  under  State 
Control."  January  16th  senate  bill  No.  30 
was  read  a  second  time,  and  referred  to 
the  committee  on  oil  and  gas.  February  3, 
1905,  under  the  head  of  "Reports  of  Stand- 
ing Committees,"  the  committee  on  oil  and 
gas   made   the   following   report: 

Mr.  President: 

Your  committee  on  oil  and  gas,  to  whom 
was  referred  substitute  for  senate  bill  No. 
30,  "An  Act  in  Relation  to  the  Employ- 
ment of  Convicts  in  the  State  Penitentiary, 
and  in  Relation  to  the  Construction  and 
Operation  of  a  State  Oil  Refinery  in  Connec- 
tion Therewith,"  have  had  the  same  under 
consideration  and  instruct  me  to  report  the 
bill  back  to  the  senate  with  the  recommen- 
dation that  it  be  passed. 

S.  S.  Benedict,  Chairman. 

This  report  refers  to  substitute  for  sen- 
ate bill  No.  30,  but  the  journal  does  not 
show  that  a  substitute  was  introduced  in 
the  senate.     On  February  7th  the  commit- 
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tee   of  the   whole   made  the   following   re- 
port: 

Mr.  President: 

The  committee  of  the  whole  senate  have 
had  under  consideration  bills  on  the  calen- 
dar under  the  head  of  "Special  Orders," 
and  I  am  directed  to  report  as  follows: 
Recommend  that  substitute  for  senate  bill 
No.  30,  "An  Act  to  Provide  for  the  Con- 
struction, Maintenance,  and  Operation  of  a 
State  Oil  Refinery,  and  to  Provide  the  Nec- 
essary Funds  for  Such  Construction,  Main- 
tenance, Operation,  and  Management,  and 
to  Place  the  Operation  and  Management 
Thereof  under  State  Control,"  be  passed  as 
amended. 

The  senate  journal  of  February  8th,  under 
the  head  of  "Presentation  of  Petitioners," 
contains  the  following  petition  offered  by 
Senator  Porter,  of  Crawford: 

To  the  Honorable,  the  Senate  and  House 
of  Representatives  of  the  State  of  Kan- 
sas, in  Legislature  Assembled: 
The  undersigned  petitioners,  citizens  of 
Cherokee,  Kansas,  and  vicinity,  respectfully 
call  your  attention  to  the  fact  that  Kansas 
petroleum,  one  of  the  most  staple  articles 
that  constitute  the  natural  wealth  of  the 
state,  is  rapidly  falling  into  the  hands  of 
the  most  arrogant  and  despotic  trust  in  the 
world,  which,  by  the  ownership  and  monop- 
oly of  such  product,  is  not  only  stifling  in- 
dustry in  this  state  but  extorting  millions 
of  dollars  every  year  from  the  people  of 
Kansas  by  setting  its  own  price  on  our 
state  products.  Therefore,  your  petitioners 
respectfully  ask  that  some  legislative  enact- 
ment be  granted  by  which  the  state  may  own 
and  operate  a  number  of  plants  throughout 
the  oil  fields  for  the  refining,  distribution, 
«nd  sale  of  oil.  Your  petitioners  fully  be- 
lieve that  such  action  on  your  part  would 
not  only  be  for  the  best  interest  of  the 
state,  but  it  would  be  in  accord  with  the 
will  of  a  large  majority  of  the  citizens. 

On  February  8th,  under  the  head  of 
-"Third  Reading  of  Bills,"  the  Journal  shows 
that  senate  bill  No.  30  passed  under  the  fol- 
lowing title:  "An  Act  to  Provide  for  the 
Construction,  Maintenance,  and  Operation 
of  a  State  Oil  Refinery,  and  to  Provide  the 
Necessary  Funds  for  Such  Construction, 
Maintenance,  Operation,  and  Management, 
and  to  Place  the  Operation  and  Management 
Thereof  under  State  Control."  On  the  mo- 
tion of  Senator  Smith,  of  Edwards,  the  title 
was  amended,  and  the  present  title  substi- 
tuted for  the  original  one,  which  reads: 
"An  Act  to  Provide  for  a  Branch  Peniten- 
tiary and  Oil  Refinery  in  Connection  There- 
with, the  Issuance  of  Bonds  for  Said  Pur- 
pose, and  Making  an  Appropriation  There- 
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for   and   for  the   Payment  of   Interest  on 
Said  Bonds." 

Senate  journal  of  February  16th  shows 
that  the  governor  transmitted  to  the  legis- 
lature his  special  message,  approving  sen- 
ate bill  No.  30,  as  follows: 

Special  Message  of  Governor  E.  W.  Hoch  to 
the  Legislature  of  Kansas,  February  16, 
1905,  Approving  the  Oil  Refinery  Bill. 

To  the  Senate  and  House  of  Representa- 
tives: The  enactment  of  so  important  a 
piece  of  legislation  as  the  bill  providing  for 
the  establishment  of  an  oil  refinery  in  this 
state  is  such  a  radical  departure  from  gov- 
ernmental precedent  that  it  seems  wise  to 
put  upon  the  records  a  clear  statement  of 
the  provocation  and  purpose  of  this  under- 
taking. It  is  due  to  the  legislative  as  well 
as  the  executive  department  of  state  that 
this  be  done,  that  our  action  be  clearly  de- 
fined and  thoroughly  understood  at  home 
and  abroad. 

The  causes  leading  up  to  this  legislation 
are  well  known.  About  twelve  years  ago 
oil  in  vast  reservoirs  was  discovered  be- 
neath the  soil  in  southeastern  Kansas. 
Private  capital  rapidly  sought  investment 
in  these  widening  fields  of  subterranean 
wealth.  Thousands  of  our  people  and  many 
citizens  from  other  states  invested  their 
hard  earnings  in  these  fields.  The  Standard 
Oil  Company  encouraged  these  investments 
by  offering  remunerative  prices  for  the  crude 
product.  Thus  encouraged,  thousands  of 
our  people  invested  their  all  in  oil  wells, 
and  in  the  five  or  six  counties  covered  by 
the  discovery  there  was  for  a  few  years  a 
wonderful  impetus  to  material  development. 
Towns  sprang  up  like  magic,  and  villages 
grew  into  cities.  At  the  high  tide  of  this 
prosperity,  encouraged  and  stimulated  by 
the  Standard  Oil  Company,  this  great  cor- 
poration, in  harmony  with  its  tactics  else- 
where, commenced  a  systematic  absorption 
of  this  vast  wealth,  which  threatens  to 
bankrupt  these  countless  private  investors, 
and  to  depreciate  and  destroy  the  honest 
efforts  of  all  the  people  for  the  upbuilding 
of  that  part  of  the  state.  Under  one  pre- 
tense and  another,  crude  oil  has  been  depre- 
ciated more  than  one  half  in  price,  while 
the  final  product,  kerosene,  has  been  in- 
creased in  cost  to  the  consumer.  This  has 
been  the  history  of  this  powerful  and  ra- 
pacious corporation  in  all  of  'its  fields  of 
operation.  Unable  to  cope  singly  and  indi- 
vidually with  this  powerful  commercial 
combatant,  the  people  immediately  affected 
came  to  the  legislature,  asking  relief  at  it* 
hands,  and  their  request  has  been  seconded 
with  wonderful  unanimity  by  sympathetic 
people  all  over  the  state.     This  law  is  the 
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result.  Scarcely  a  man  can  be  found  in 
whose  bosom  throbs  the  desire  for  fair  play, 
who  does  not  sympathize  with  the  spirit 
and  sentiment  which  inspired  this  move- 
ment. There  have  been,  and  are,  however, 
widely  divergent  views  as  to  the  wisdom  of 
this  and  other  remedies  proposed  to  right 
these  recognized  wrongs.  These  divergent 
views  have  been  honestly  and  conscientious- 
ly entertained.  Many  have  doubted  the 
wisdom  and  possible  effectiveness  of  this 
particular  measure.  I  myself  have  believed 
that  all  the  desired  results  to  be  attained 
by  this  appropriation  could  be  accomplished 
by  an  appropriation  of  $50,000.  I  believe 
the  expenditure  of  that  sum  for  the  estab- 
lishment of  an-  experimental  refinery  at 
Lansing  would  have  eliminated  the.  consti- 
tutional question,  and  subserved  all  the 
possible  purposes  to  be  subserved  by  the 
larger  appropriations.  By  experiment  1 
do  not  mean,  as  some  seem  to  suppose,  an 
experiment  along  mechanical  lines,  for  no 
experiment  is  needed  of  this  kind;  but  I 
mean  an  experiment,  first,  which  shall  defi- 
nitely and  authoritatively  settle  the  ques- 
tion as  to  the  possibilities  and  profits  of 
the  refinery  business  (these  matters  are  in 
endless  dispute;  no  one  knows  about  them 
except  experts,  and  they  won't  tell) ;  sec- 
ondly, as  to  the  legality  of  any  undertaking 
of  this  kind ;  and,  thirdly,  an  experiment  in 
a  small  commercial  way  on  a  competitive 
market.  The  difference  between  my  plan 
and  the  one  adopted  is  one  of  degree  and 
relative  expense,  and  I  still  think  the 
chances  of  success  would  have  been  greater, 
and  the  possibilities  of  failure  less.  I 
think  Kansas  could  well  afford  to  make 
such  an  official  contribution  to  the  great 
discussion  going  on  in  this  country  on  this 
subject,  and  help  materially  in  this  way  to 
a  wise  final  solution  of  the  problem.  I  am 
aware  of  the  transportation  and  other  diffi- 
culties involved  in  this  proposition,  but  I 
believe  they  could  all  be  easily  overcome. 
These  views,  however,  have  not  prevailed. 
Other  counsels,  and,  I  trust,  wiser  ones, 
have  had  supremacy. 

It  is  due  to  this  state  to  say  that  this 
movement  has  not  been  conceived,  as  many 
suppose  and  some  charge,  in  the  spirit  of 
socialism.  It  is  not,  indeed,  a  socialistic 
movement,  but  the  very  reverse  of  it.  True, 
it  has  the  semblance  of  socialism,  but  its 
soul  is  that  of  competition.  Its  garb  is  so- 
cialistic, but  its  real  person  is  competitive. 
What  is  socialism?  It  is  a  heresy  which  I 
have  studied  and  combated  for  years,  and 
of  whose  fallacy  I  am  more  than  ever  con- 
vinced,— a  heresy  which  has  extensive  lit- 
erature, ancient  and  modern,  the  fundamen- 
tal tenet  of  which,  so  far  as  material  mat- 
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ters  are  concerned,  is  the  legation  of  prop- 
erty rights  in  individuals;  the  denial  of  the 
right  of  individuals  to  own  property.  Its 
profoundest  philosophers  have  all  taught 
that  personal  ownership  of  property  is  a 
crime.  Is  this  oil -refinery  movement  tinc- 
tured at  all  with  this  heresy?  I  answer, 
emphatically,  no. 

No  one  denies  the  right  of  the  Standard 
Oil  Company  to  own  oil  properties  or  to 
deal  in  oils.  This  company  has  invested 
vast  sums  of  money  in  Kansas,  and  certain- 
ly no  one  has  objected  to  these  investments. 
They  have  been  gladly  welcomed,  as  are  all 
legitimate  investments,  and  are  entitled  to 
the  protection  accorded  to  all  other  invest- 
ments. It  is  not  the  possession  and  exer- 
cise of  these  property  rights,  but  the  abuse 
of  them,  to  which  objection  is  made.  This 
is  not  an  attempt  to  drive  the  Standard  Oil 
Company  out  of  Kansas,  to  deprive  it  of 
legitimate  profits,  or  to  do  it  any  injustice 
of  any  kind.  It  is  an  attempt  to  compel  it 
to  treat  the  people  of  this  state  fairly,  and 
to  give  every  man  a  square  deal.  If  this 
state  refinery  succeeds,  it  will  not  attempt 
to  monopolize  the  oil  business  of  this  state. 
It  has  no  such  purpose  in  view.  It  is  not 
an  attempt  to  establish  a  monopoly,  but  it 
is  an  attempt  to  compel  a  monopoly  al- 
ready existing  to  be  decent.  It  will  not 
discourage,  but  encourage,  private  invest- 
ment in  this  line  of  industry.  It  will  wel- 
come all  such  investments.  It  is  an  at- 
tempt to  make  competition  possible,  and 
not  to  destroy  competition,  as  socialism 
does;  and  when  its  purpose  is  achieved, 
when  private  capital  can  come  to  Kansas 
and  find  investment  in  oil  refineries,  with  a 
fair  chance  of  success,  when  normal  condi- 
tions have  been  restored,  when  individual 
competition  shall  again  be  possible,  when 
these  good  conditions  have  been  made  per- 
manent, then  the  state  will  not  only  be  will- 
ing, but  will  be  glad,  to  retire  from  the 
refining  of  oil,  and  leave  that  business  as 
well  as  the  other  lines  of  industry  in  the 
hands  of  private  competitors,  where  it  le- 
gitimately belongs,  but  where  it  is  now  im- 
possible, on  account  of  the  greatest  social- 
istic corporation  now  doing  business  on 
earth,  the  Standard  Oil  Company. 

No  greater  question  confronts  the  Ameri- 
can people  than  the  control  of  these  great 
aggregations  of  capital,  all  of  them  social- 
istic in  their  character,  and  which  are  an- 
tagonistic to  the  essential  element  of  all  na- 
tional progress,  the  competitive  system.  A 
timely  and  significant  illustration  of  the  co- 
ercive character  of  these  modern  combina- 
tions of  capital,  and  of  their  menace  to  pri- 
vate and  public  weal,  was  furnished  in  the 
recent    telegram    of    the    manager    of    the 


460 


Kansas  Supreme  Coubt. 


July, 


Standard  Oil  Company  petulantly  and  ar- 
bitrarily withdrawing  its  patronage  from 
the  producers  in  the  oil  fields.  Were  that 
order  maintained,  thousands  of  good  people 
would  soon  be  bankrupt  and  homeless.  An 
economic  condition  which  makes  it  possible 
for  one  man  with  a  stroke  of  his  pen  to 
bankrupt  thousands  of  his  fellow  citizens  Is 
inherently  wrong,  and  will  not  be  perma- 
nently tolerated  by  a  free  and  patriotic  peo- 
ple, and  it  illustrates  more  forcibly  than 
any  recent  event  has  done  the  necessity  of 
a  wise  solution  of  this  whole  trust  problem. 
Playful  resolutions  have  been  introduced 
into  this  legislature  for  the  control  of  other 
trusts,  but  the  question  is  a  serious  one, 
and  I  have  the  utmost  faith  that  the  intelli- 
gent, patriotic,  and  courageous  American 
people  will  find  a  solution  for  all  of  these 
problems.  We  are  all  groping  in  the  dark, 
but  we  will  get  out  into  the  light  after  a 
while.  This  Kansas  contribution  to  the 
solution  of  this  great  problem  may  or  may 
not  be  a  wise  one,  but  it  is  at  least  an 
honest  and  courageous  one.  A  free  people 
had  better  fail  in  an  attempt  to  defend 
their  rights  than  to  make  no  attempt  in  this 
direction  at  all. 

Differing  somewhat  as  to  methods,  but 
in  hearty  sympathy  with  the  purpose  o[ 
this  enactment,  I  have  given  it  my  approv- 
al, and  will  exert  whatever  power  I  may 
possess  to  the  fullest  extent  to  make  this 
undertaking  a  success;  and  I  call  upon  all 
patriotic  people  of  the  state,  now  that  their 
representatives  have  spoken,  to  lay  aside 
individual  opinions  and  personal  predilec- 
tions and  unite  in  the  support  of  a  common 
cause.  I  wish  to  again  call  the  attention 
of  the  legislature  to  a  suggestion  formerly 
made, — that  no  undertaking  of  this  kind 
can  succeed  unless  supplemented  by  ade- 
quate railroad  legislation,  for,  by  the  manip- 
ulation of  railroad  rates  by  the  Standard 
Oil  Company  in  its  own  self-interests,  to 
the  detriment  of  independent  refineries,  is 
due  largely  the  present  unfortunate  condi- 
tion of  affairs;  and  it  is  absolutely  useless 
to  spend  a  dollar  of  the  people's  money  in 
the  manner  provided  by  this  bill  unless  this 
legislation  be  supplemented  by  a  law  pro- 
tecting this  enterprise,  as  well  as  other  in- 
dividual competitive  enterprises,  from  the 
unjust  discriminations  and  extortions  which 
have  crippled  and  crushed  competitive  ef- 
forts in  the  past. 

Incidentally,  I  may  suggest  to  the  legis- 
lature that,  as  this  law  imposes  heavy  ad- 
ditional duties  upon  the  warden  and  di- 
rectors of  the  penitentiary,  the  latter  of 
whom  are  already  poorly  paid,  additional 
remuneration  should  be  provided  for  them 

E.  W.  Hoch,  Governor. 
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The  executive  sustains  a  more  direct  and 
intimate  relation  to  the  people  than  any 
other  official.  He  knows  and  understands 
the  conditions,  desires,  aspirations,  and 
aims  of  each  community.  The  bill  in  ques- 
tion having  originated,  as  expressed  in  the 
message,  in  a  popular  demand  for  relief 
against  a  "powerful  commercial  combatant," 
against  which  the  individual  was  unable  to 
cope,  it  met  the  hearty  and  enthusiastic  ap- 
proval of  the  governor,  not  as  an  appropri- 
ation to  build  a  branch  of  the  State  Peni- 
tentiary, but  as  an  appropriation  for  the 
construction  and  operation  of  an  oil  refin- 
ery; and,  inasmuch  as  no  reference  is  made 
to  the  branch  penitentiary,  it  may  be  said 
that  the  governor  did  not  understand  that 
there  were  any  provisions  in  the  bill  which 
seriously  contemplated  the  building  of  a 
branch  of  the  State  Penitentiary.  The  gov- 
ernor discloses  his  apprehension  of  the  con- 
stitutionality of  this  bill  in  his  comparison 
of  the  feasibility  of  the  many  plans  which 
had  been  suggested  for  the  repression  of  the 
greed  of  this  "rapacious  corporation"  with 
his  own,  which  was  to  appropriate  $50,000 
for  an  experimental  refinery  at  Lansing. 
He  said:  "I  believe  the  expenditure  of  that 
sum  for  the  establishment  of  an  experimen- 
tal refinery  at  Lansing  would  have  elim- 
inated the  constitutional  question,  and  sub- 
served all  the  possible  purposes  to  be  sub- 
served by  the  larger  appropriations." 
This  constitutional  provision  is  a  limita- 
tion placed  by  the  people  in  their  paramount 
law  upon  the  power  of  the  legislature,  pre- 
venting it  from  diverting  the  energies  of 
the  state  from  public  and  governmental 
functions  into  private  and  business  enter- 
prises. No  circumstances  can  arise  which 
will  justify  its  violation  by  any  governmen- 
tal department.  It  is  a  protection  against 
a  particular  class  of  ill-advised  or  rash  leg- 
islation, resulting  from  a  distempered  public 
sentiment,  which  requires  only  cooling  time 
for  its  proper  adjustment. 

If,  as  contended  by  the  state,  the  object 
of  the  bill  is  to  construct  a  branch  peni- 
tentiary, it  seems  strange  that  the  governor, 
in  approving  it,  should  feel  called  upon  to 
say  that  it  "is  such  a  radical  departure 
from  governmental  precedent  that  it  seems 
wise  to  put  upon  the  records  a  clear  state- 
ment of  the  provocation  and  purpose  of 
this  undertaking,  .  .  .  that  our  action 
be  clearly  defined  and  thoroughly  under- 
stood at  home  and  abroad."  The  construc- 
tion of  penal  institutions  is  not  a  "radical 
departure  from  governmental  precedent." 
The  "provocation"  for  maintaining  such  in- 
stitutions is  known  to  all  persons.  Be- 
sides, what  interest  have  the  people  abroad 
in   the   subject  of   our  penal   institutions, 


1905. 


State  ex  rel.  Coleman  v.  Kelly. 


461 


that  for  their  benefit  "our  action  be  clearly 
defined."  Th*  indictment  of  the  Standard 
Oil  Company  in  the  message  is,  no  doubt, 
true,  and  the  provocation  was  very  great, 
bu^- 

"We  most  not  make  a  scarecrow  of  the  law, 
Setting  It  op  to  fear  the  birds  of  prey." 

The  consideration  of  the  bill  in  the.  light 
of  the  public  conditions  under  which  it  was 
conceived,  the  title  under  which  it  was  in- 
troduced in  the  senate,  the  bill  itself,  and 
its  reference  by  the  senate  to  its  committee 
on  oil  and  gas,  instead  of  to  its  committee 
on  penal  institutions,  the  passage  of  the  bill 
by  the  senate  under  its  original  title,  the 
purpose  of  the  bill,  and  the  reasons  for  its 
passage  as  expressed  by  the  governor  in  his 
special  message  of  approval,  leave  no  doubt 
in  our  minds  that  the  object  of  the  bill  is 
to  secure  a  site  whereon  the  state  should 
construct,  operate,  and  maintain  an  oil  re- 
finery, and  that,  in  so  far  as  the  warden 
and  board  of  directors  of  the  State  Peniten- 
tiary might  think  advisable,  they  could  em- 
ploy in  the  construction  of  the  building 
and  maintaining  and  operating  the  refinery 
inmates  of  the  State  Penitentiary,  and  for 
this  reason  provisions  were  made  for  hous- 
ing, feeding,  guarding,  and  overseeing  such 
convicts,  and  the  work  to  be  performed  by 
them  while  thus  engaged. 

The  bill,  being  an  appropriation  for  the 
construction,  operation,  and  maintenance  of 
an  oil  refinery,  which  is  a  wont  of  internal 
improvements,  within  the  provisions  of, 
S  8,  art.  11,  of  the  state  Constitution,  which 
provides  that  "the  state  shall  never  be  a 
party  in  carrying  on  any  works  of  interna] 
improvement,"  is  void.  This  or  similar 
provisions  are  found  in  the  Constitutions  of 
nearly  all  the  states.  The  history  of  those 
states  that  have  engaged  in  works  of  inter- 
nal improvement  under  Constitutions  which 
contain  no  inhibition,  as  well  as  those  whose 
Constitutions  contain  provisions  authoriz- 
ing the  state  to  engage  in  such  works,  is 
not  only  interesting,  but  instructive.  It 
will  suffice  for  our  purpose  to  repeat  the 
story  of  the  disasters  which  followed  such 
attempts  in  those  states  as  told  in  the  case 
of  Atty.  Gen.  ex  rel.  Barbour  v.  Pingrer 
(Oren  ex  rel.  Barbour  v.  Pingree)  120 
Mich.  550,  554,  46  L.  R.  A.  407,  411,  79  ti. 
W.  814,  815:  "Is  the  act  contrary  to  §  9, 
art.  14,  of  the  Constitution?  The  section 
reads  as  follows:  'The  state  shall  not  be  a 
party  to,  or  interested  in,  any  work  of  in- 
ternal improvement,  nor  engage  in  carry- 
ing on  any  such  work,  except  in  the  ex- 
penditure of  grants  to  the  state  of  land  or 
other,  property.'  It  is  doubtless  true,  as 
urged  by  counsel,  that  the  state  legislature 
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is  given  a  general  grant  of  legislative  power, 
and  that  its  power  to  legislate  is  subject 
only  to  such  limitations  as  are  imposed 
thereon  by  the  express  or  implied  limita- 
tions contained  in  the  Constitution  of  the 
state  or  the  Constitution  of  the  United 
States.  To  understand  the  force  and  effect 
of  the  provisions  of  our  Constitution  in 
relation  to  the  attitude  of  the  state 
towards  internal  improvements,  it  may  be 
well  to  consider  the  experience  of  other 
states  and  of  our  own  state  prior  to  the 
adoption  of  our  present  Constitution.  The 
war  of  1812  demonstrated  the  great  need 
of  a  better  system  of  intercommunication 
between  the  various  portions  of  the  coun- 
try. The  condition  of  the  highways,  both 
land  and  water,  was  such  that  troops  and 
provisions  could  be  moved  but  slowly  and 
at  great  expense.  This  was  also  true  of 
the  products  of  the  country.  Succeeding 
the  War  of  1812,  the  state  of  New  York 
entered  upon  the  construction  of  the  Erie 
canal.  Its  construction  was  doubtless  of 
great  benefit  to  the  agricultural  and  com- 
mercial interests  of  the  state,  and  especial- 
ly to  the  city  of  New  York.  Other  states 
were  prompted  to  follow  the  lead  of  New 
York  and  projected  the  digging  of  canals, 
the  improvement  of  waterways,  and  the 
construction  of  railroads.  Nearly  all  the 
state  Constitutions  adopted  between  1830 
and  1850  either  gave  the  legislature  per- 
mission, or  made  it  mandatory  to  'en- 
courage internal  improvements  within  the 
state.'  Many  enterprises  of  this  character 
were  entered  upon  which  were  ill  advised. 
So  many  of  them  were  undertaken,  many 
of  the  states  incurred  obligations  they  were 
unable  to  meet.  The  rate  of  interest  in 
these  new  countries  was  much  higher  than 
capital  commanded  in  Europe.  Money 
from  there  after  1830  was  furnished  almost 
without  limit,  to  be  invested  in  the  various 
projects  devised  by  the  several  states.  The 
state  debts  increased  from  $13,000,000  in 
1830  to  $100,000,000  in  1838.  After  the  fi- 
nancial crisis  of  1837  came,  foreign  capital- 
ists who  sought  to  draw  out  this  money 
were  unable  to  do  so.  An  effort  to  collect 
these  obligations  proved  abortive.  Upon 
one  pretext  or  another,  many  of  the  states 
repudiated  their  debts  made  for  internal 
improvements.  The  states  most  disastrous- 
ly affected  were  Maryland,  Pennsylvania, 
Indiana,  Illinois,  Louisiana,  Mississippi, 
and  our  own  state.  2  Cycl.  Pol.  Science, 
571.  For  the  period  between  1835  until 
the  financial  panic  of  1837  occurred,  the 
state  of  Michigan  had  a  wonderful  growth. 
The  opening  of  the  Erie  canal,  and  the  fa- 
cilities for  travel  furnished  by  the  Great 
Lakes,  made  it  comparatively  easy  for  the 
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residents  of-  New  York,  New  Jersey,  and 
New  England,  who  were  seeking  to  better 
their  condition,  to  reach. our  borders.  The 
climate  was  good,  and  the  soil  was  fertile. 
The  example  of  New  York  in  constructing 
works  of  internal  improvement  was  thought 
worthy  of  imitation.  The  Constitution 
adopted  upon  the  admission  of  the  state 
into  the  Union  provided :  'Internal  improve- 
ment shall  be  encouraged  by  the  govern- 
ment of  this  state ;  and  it  shall  be  the  duty 
of  the  legislature,  as  soon  as  may  be,  to 
make  provision  by  law  for  ascertaining  the 
proper  objects  of  improvement  in  relation 
to  roads,  canals,  and  navigable  waters;  and 
it  shall  also  be  their  duty  to  provide  by 
law,  for  an  equal,  systematic,  economical 
application  of  the  funds  which  may  be  ap- 
propriated to  these  objects.'  Const.  1835, 
art.  12,  S  3.  The  governor  of  the  new 
state  in  a  message  to  the  legislature,  called 
its  attention  to  its  duty  to  act  under  the 
constitutional  provision.  The  legislature 
was  not  slow  to  respond.  A  canal  was  pro- 
jected from  Mt.  Clemens  to  the  mouth  of 
the  Kalamazoo  river,  and  one  around  the 
falls  of  the  St.  Mary.  A  number  of  state 
railroads  were  surveyed,  and  their  construc- 
tion entered  upon.  To  meet  the  expense, 
the  governor  was  authorized  to  borrow, 
upon  state  bonds  issued  for  the  purpose, 
$5,200,000.  These  bonds  were  all  negoti- 
ated, though,  owing  to  the  failure  of  one 
of  the  companies  and  one  of  the  banks 
which  undertook  to  negotiate  them,  the 
amount  for  which  they  were  negotiated 
never  found  its  way  into  the  state  treasury. 
It  became  evident  the  amount  of  the  loan 
would  not  begin  to  complete  the  internal 
improvements  already  begun.  Then  came 
the  financial  panic.  Bankruptcy  and  finan- 
cial ruin  were  upon  every  hand.  The  state, 
at  a  great  sacrifice  of  its  property,  made  an 
arrangement  with  its,  creditors  which  left 
its  credit  good,  but  left  it  very  badly  in  debt. 
.  .  .  'Having  all  their  bitter  experience 
with  internal  improvements  fresh  in  mind, 
when  they  formed  a  new  Constitution  in 
1850,  the  people  resolved  to  put  it  out  of 
the  power  of  the  legislature  again  to  in- 
volve them  in  extravagant  projects.  And 
here  we  reach  another  landmark,  significant 
in  itself,  but  especially  notable  when  con- 
trasted with  the  provision  respecting  inter- 
nal improvements  which  has  already  been 
quoted  from  the  Constitution  of  1835.  In 
1850  the  people  deemed  it  necessary  to  pro- 
hibit what  in  1836  they  commended;  and 
they  now  provided  that  "the  state  shall  not 
subscribe  to  or  be  interested  in  the  stock 
of  any  company,  association,  or  corpora- 
tion," and  also  that  "the  state  shall  not  be 
a  party  to,  or  interested  in,  any  work  of 
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internal  improvement,  nor  engage  in  carry- 
ing on  any  such  work,  except  in  the  ex- 
penditure of  grants  to  the  state  of  land 
or  other  property."  These  were  very  posi- 
tive provisions,  and,  by  adopting  them,  the 
people  believed  they  had  rendered  it  impos- 
sible that  projects  of  doubtful  wisdom  and 
utility  should,  be  engaged  in  at  public 
cost/" 

As  expressed  by  the  attorney  general  in 
his  brief,  referring  to  this  history  of  such 
legislation,  "this  evolution  ol  the  Constitu- 
tion had  taken  place  and  was  written  his- 
tory at  the  time  our  fundamental  law  was 
framed,"  and  to  this  we  may  add  that  the 
members  of  our  constitutional  convention 
were  perfectly  familiar  with  the  history  of 
the  section  now  under  consideration  when 
they  wrote  our  Constitution.  This  fact  is 
disclosed  by  the  following  extracts  from  the 
proceedings  of  the  Wyandotte  constitution- 
al convention:  "Mr.  Hoffman  offered  the 
following  as  an  additional  section:  'Sec.  8. 
The  state  shall  never  be  a  party  in  con- 
structing and  carrying  on  any  works  of  in- 
ternal improvement;  but  whenever  grants 
of  land  or  other  property  shall  have  been 
made  to  the  state  for  particular  works 
of  internal  improvement,  the  state  shall  de- 
vote thereto  the  avails  of  such  grants,  and 
may  pledge  the  revenues  derived  from  such 
works  in  aid  of  their  completion.'  Mr. 
Parks  proposed  to  amend  so  as  to  read  as 
follows:  Sec.  8.  The  state  shall  never  con- 
tract any  debt  for  works  of  internal  im- 
provement, or  to  be  a  party  in  carrying  on 
such  works.'  Mr.  Stinson  proposed  to 
strike  out  and  insert  in  place  of  the  last 
words,  the  following:  'And  shall  never  be 
a  party  to  carrying  on  works  of  public  im- 
provement.' Mr.  Stinson :  It  seems  to  me, 
Mr.  President,  that  every  safeguard  that 
could  be  desired  has  already  been  thrown 
about  the  power  of  the  legislature  to  con- 
tract a  public  debt  for  the  future  state. 
And  gentlemen  who  propose  these  addition- 
al sections  in  regard  to  works  of  publie  im- 
provement seem  to  wish  to  hamper  not 
merely  the  legislature,  but  also  the  people. 
I  think  that  it  would  be  necessary  to  pre- 
scribe that  a  majority  of  the  people  shall 
first  declare  in  favor  of  a  state  debt,  and  1 
do  not  want  to  restrain  the  people  even  in 
the  matter  of  contracting  debts,  nor  in  any 
other  legitimate  control  of  their  own  inter- 
ests. Nor  do  I  think  it  important  to  say 
that  it  will  not  be  to  the  interest  of  the 
state  to  loan  its  credit  for  purposes  of  in- 
ternal improvement.  Suppose  several  mil- 
lions of  acres  of  land  were  granted  to  the 
state  of  Kansas  for  the  purpose  of  carry- 
ing on  great  works  of  internal  improve- 
ment; it  seems  to  me  that  frequently  cases 


1006. 


State  ex  rel  Coleman  v.  Kelly. 


463 


might  arise  wherein  the  state  should  ad- 
vance money  for  these  works,  and  take  land 
for  security,  rather  than  give  them  up  to 
the  mismanagement  of  companies,  or  per- 
haps sacrifice  them  altogether  by  throwing 
them  into  the  hands  of  speculators.  For,  if 
the  lands  go  into  the  hands  of  the  companies, 
they  will  be  compelled  to  go  on  with  forced 
sales,  thereby  keeping  the  lands  out  of  the 
hands  of  the  actual  settlers.  If  we  should 
have,  say,  400,000,000  of  acres  of  land  grant- 
ed to  the  state,  I  would  be  in  favor  of  having 
a  state  pre-emption  law  for  settlers'/in  which 
the  state  should,  be  made  liable  for  the  set- 
tlers' payment  for  their  lands,  taking  the 
land  for  security.  But  now,  by  this  provi- 
sion, tbis  matter  is  not  in  the  hands  of  the 
legislature,  but  the  people.  It  is  carefully 
and  industriously  guarded,  and  any  attempt 
to  restrict  the  people  in  the  exercise  of  this 
right  is  to  legislate  against  the  people,  and 
not  to  throw  a  safeguard  around  their  rep- 
resentatives. Mr.  Parks:  Mr.  President: 
The  theory  of  the  gentleman  may  be  very 
fine,  but  his  theory  in  the  practice  of  other 
states  has  worked  very  badly  for  the  peo- 
ple. I  refer  particularly  to  the  state  of 
Indiana,  which  many  years  ago  went  into  a 
system  of  internal  improvements,  from 
which  they  have  scarcely  yet  recovered.  It 
is  this  working  of  the  principle  of  an  unlim- 
ited public  debt  that  I  wish  to  cut  off. 
.  .  .  Mr.  McDowell:  If  I  recollect  the 
position  of  the  report,  the  convention,  when 
it  adjourned,  was  considering  an  amend- 
ment by  my  colleague,  Judge  Parks.  The 
secretary  reported  the  condition  of  the  ques- 
tion at  the  time  of  the  adjournment  to  be 
as  follows:  Mr.  Hoffman  had  offered  the 
following  section,  to  be  added  to  the  arti- 
cle: 'Sec.  8.  The  state  shall  never  be  a. 
party  in  constructing  and  carrying  on  any 
works  of  internal  improvement,  and  when- 
ever grants  of  land  or  other  property  shall 
have  been  made  to  this  state  for  particu- 
lar works  of  internal  improvement,  the 
state  shall  donate  thereto  the  avails  of  such 
grants,  and  may  pledge  the  revenues  derived 
from  such  works  in  aid  of  their  comple- 
tion.9 And  then  Mr.  Parks  had  proposed  to 
amend  the  amendment  so  as  to  read  as  fol- 
lows: 'Sec  8.  The  state  shall  never  con- 
tract any  debt  for  works  of  internal  im- 
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provement,  or  be  a  party  in  carrying  on 
such  work.'  Mr.  Stinson:  My  recollection 
is  that  Judge  Parks's  proposition  was  in- 
troduced as  a  substitute  for  the  section  pro- 
posed by  the  gentleman  from  Woodson  (Mr. 
Hoffman),  and  that  I  offered  an  amend- 
ment to  the  former,  to  strike  out  and  insert, 
so  as  to  make  it  read:  4The  state  shall 
never  be  a  party  to  carrying  on  works  of 
public  improvement.'  Mr.  Thacher:  Mr. 
President:  If  it  is  in  order  to  amend  the 
proposition  of  the  gentleman  from  Woodson, 
I  think  the  word  'particular'  ought  to  be 
stricken  out.  The  President:  In  the  opin- 
ion of  the  chair,  the  amendment  of  the 
gentleman  from  Leavenworth  (Mr.  Stin- 
son ) ,  being  a  substitute  for  the  whole,  ought 
to  be  considered  first.  Mr.  Stinson's  substi- 
tute was  adopted  on  a  division, — affirma- 
tive 25,  negative  13;  and  so  the  section,  as 
amended,  was  adopted  into  the  article." 
Proceedings  of  Constitutional  Convention, 
pp.  229,  230,  233.  On  July  29,  1905,  forty- 
six  years  will  have  passed  since  this  conven- 
tion completed  its  work  and  adjourned.  Of 
the  thirty-three  persons  who  signed  the  Con- 
stitution, all  but  Benjamin  F.  Simpson, 
Joseph  Taylor  Burris,  S.  H.  Huston,  and 
Edmund  G.  Ross  have  joined  the  majority; 
and  this  is  the  first  time  that  it  has  become 
necessary  to  invoke  the  aid  of  this  pro- 
vision of  the  Constitution  to  protect  the 
state*,  in  its  sovereign  capacity,  from  the 
public  disaster  which  history  shows  would 
follow  its  engaging  in  a  purely  private  busi- 
ness enterprise.  It  has  been  the  policy  of 
our  government  to  exalt  the  individual 
rather  than  the  state,  and  this  has  contrib- 
uted more  largely  to  our  rapid  national 
development  than  any  other  single  cause, 
Our  Constitution  was  framed  and  our  lawn 
enacted  with  the  idea  of  protecting,  en- 
couraging, and  developing  individual  enter- 
prise; and  if  we  now  intend  to  reverse  this 
policy,  and  to  enter  the  state  as  a  competi- 
tor against  the  individual  in  all  lines  of 
trade  and  commerce,  we  must  amend  our 
Constitution,  and  adopt  an  entirely  differ- 
ent system  of  government. 

The  peremptory  writ  is  denied. 

All  the  Justices  concur. 
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1.  Compliance  with  the  rales  of 
plemdinar  must  be  considered  bm 
waived  when  the  case  goes  to  the  law  court 
upon  a  report  of  the  evidence. 

a.  Merely  makinar  a  complaint  to  a 
magistrate  in  a  matter  over  which  he  has 
a  general  jurisdiction  does  not  render  one 
liable  in  trespass  for  false  Imprisonment  for 
the  consequent  arrest  of  the  accused,  al- 
though the  ordinance  under  which  the  pro- 
ceeding was  taken  had  never  taken  effect 

3.  Indicating  the  desire  to  have  the 
sentence  enforced  is  not  such  an  in- 
terference in  the  enforcement  of  the  warrant 
as  to  render  one  who  has  made  a  complaint 
before  a  magistrate  having  general  jurisdic- 
tion of  the  offense  liable  for  lalse  Imprison- 
ment in  case  the  ordinance  under  which  the 
proceeding  was  taken  proves  to  be  without 
effect. 

4.  The  invalidity  of  an  ordinanee  un- 
der which  a  magistrate  aets  in  issu- 
ing a  warrant  for  the  arrest  of  an  accused 
will  not  render  the  officer  who  serves  it  liable 
for  false  imprisonment,  where  the  magistrate 
has  general  jurisdiction  over  the  subject- 
matter,  and  the  process  is  not  void  on  its 
face.   . 

5.  A  magistrate  invested  with  general 
Jurisdiction  over  the  subject-matter 
of  an  alleged  offense  is  not  liable  to 
a  eivil  action  for  erroneously  deciding,  in 
good  faith,  that  he  has  jurisdiction  over  a 
particular  offense  of  which  complaint  is  made 
to  him,  and  issuing  a  warrant  for  the  arrest 
of  accused,  although  the  ordinance  under 
which  the  proceeding  was  taken  proves  to  be 
without  effect. 

(Emery,  J.,  dissents.) 

(June  19,  1905.) 

REPORT  by  the  Municipal  Court  of  Au- 
gusta, for  the  opinion  of  the  Supreme 
Judicial  Court,  of  two  actions  brought  to 
recover  damages  for  alleged  false  arrest  and 
imprisonment.  Judgment  for  defendants. 
The  facts  sufficiently  appear  in  the  opin- 
ion. 


Messrs.  Williamson  Jfc  Burleigh,   for 

plaintiff: 

The  judge  of  an  inferior  court  who  is- 
sues, and  the  officer  who  serves,  a  warrant 
describing  no  crime,  or  void  upon  its  face,  are 
liable  in  damages  therefor. 

Carratt  v.  Morley,  1  Q.  B.  18;  West  v. 
Smallwood,  3  Mees.  &  W.  418;  Fisher  v. 
MoQirr,  1  Gray,  44,  61  Am.  Dec  381; 
Barker  v.  Stetson,  7  Gray,  53,  60  Am.  Dec. 
457;  Kelly  v.  Bemie,  4  Gray,  83,  64  Am.  Dec 
50;  Gurney  v.  Tufts,  37  Me.  130,  58  Am. 
Dec  777;  State  v.  Staples,  37  Me.  228;  Vin- 
ton r.  Weaver,  41  Me.  430;  Pooler  v.  Reed, 
75  Me.  488;  State  v.  WKaXen,  86  Me.  469, 
27  Atl.  348 ;  Elsemore  v.  Longfellow,  76  Me. 
128;  Stilphen  v.  Ulmer,  88  Me,  211,  33  Atl. 
980;  Warren  v.  KeUey,  80  Me.  631,  15  Atl. 
49. 

Mr.  E.  M.  Thompson,  for  defendants: 

Making  a  complaint  to  a  magistrate  does 
not  render  the  complainant  liable  in  tres- 
pass for  acts  done  under  a  warrant  issued 
thereon  by  the  magistrate,  even  if  the  magis- 
trate has  no  jurisdiction. 

Barker  v.  Stetson,  7  Gray,  53,  66  Am.  Dec. 
457 ;  Emery  v.  Hap  good,  7  Gray,  55,  66  Am. 
Dec  459;  Teal  v.  Fissel,  28  Fed.  351;  Yov 
Latham  v.  Libby,  38  Barb.  339;  Stewart  v. 
Hawley,  21  Wend.  552;  West  v.  Smallwood, 
3  Mees.  &  W.  418;  Murphy  v.  Walters,  34 
Mich.  180  -r  Qifford  v.  Wiggins,  50  Minn. 
401,  18  L.  R.  A.  356,  52  N.  W.  904. 

As  to  the  officer  who  served  the  warrants, 
the  action  cannot  be  maintained. 

12  Am.  &  Eng.  Enc  Law,  2d  ed.  pp.  763- 
766;  Emery  v.  Hapgood,  7  Gray,  58,  66  Am. 
Dec.  459. 

The  magistrate  is  not  liable  in  this  action. 

12  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  760: 
Brooks  v.  Mangan,  86  Mich.  576,  24  Am.  St. 
Rep.  137,  49  N.  W.  633;  Ortman  v.  Oreen- 
man,  4  Mich.  291;  Hehke  v.  MoCord,  55 
Iowa,  378,  7  N.  VV.  623. 

Wiswell,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  had  been  arrested  upon  two 
occasions,  brought  before  the  Augusta  mu- 
nicipal court,  tried,  convicted,  sentenced  to 
pay  a  fine  in  each  case,  and  committed  to 
jail  in  default  of  such  payment,  upon  war- 
rants issued  by  that  court.  The  offense 
alleged  in  the  complaint  and  warrant  in  each 


Note. — For  other  cases,  in  this  series,  as  to    39  L.  R.  A.  210 ;  Calhoun  v.  Little,  43  L.  R.  A. 


liability  of  judicial  officers  to  civil  action  for 
acts  of  a  judicial  nature,  see  Austin  v.  Vroo- 
mnn,  14  L.  R.  A.  138,  and  note;  Thompson  v. 
Jackson,  27  L.  R.  A.  92,  and  note;  Scott  v. 
Flshblate,  30  I,.  R.  A.  696 ;  Glazer  v.  Hubbard, 
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630 ;  and  Webb  v.  Fisher,  60  L.  R.  A.  791. 

As  to  liability  of  officer  for  making  an  arrest, 
see  also  Leger  v.  Warren,  51  L.  R.  A.  198,  and 
note,  and  McCul lough  v.  Greenfield,  02  L.  R.  A. 
906. 


1905. 


Rush  v.  Buckley. 


465 


«ase  was  the  violation  of  an  ordinance  of  the 
city  of  Augusta  regulating  public  carriages 
therein,  and  which  prohibited  all  persons 
from  driving  such  a  carriage  in  the  city  of 
Augusta  without  a  license  therefor,  under  a 
penalty  therein  provided.  In  these  two 
cases,  reported  and  argued  together,  the 
plaintiff  sues  the  judge  of  the  municipal 
court  who  issued  the  warrants,  the  officer 
who  served  them,  and  the  persons  who  made 
the  two  complaints  for  false  imprisonment, 
upon  the  ground  that  the  ordinance  had 
never  gone  into  effect,  and  was  void,  because 
it  never  had  been  published  in  some  news- 
paper printed  in  Augusta,  as  required  by  the 
statute  authorizing  such  ordinances.  Rev. 
Stat.  chap.  4,  §  03,  fl  9. 

Assuming  that  the  ordinance  never  became 
effective  because  of  this  failure  to  publish 
it,  the  question  presented  by  the  two  oases 
is  whether  the  judge  who  issued  the  war- 
rants, the  officer  who  served  them,  and  the 
persons  who  made  the  complaints  upon 
which  they  were  issued,  or  either  of  them, 
are  liable  in  damages  to  the  plaintiff  for 
this  alleged  false  imprisonment.  The  plain- 
tiff makes  the  preliminary  point  that  it  is 
not  open  to  the  defendants  to  justify  under 
these  proceedings,  since  no  such  justification 
was  set  up  in  the  pleadings;  but  where  a 
case  comes  to  the  law  court,  as  did  this, 
upon  a  report  of  the  evidence,  the  necessity 
for  a  compliance  with  the  rules  of  pleading 
must  be  considered  as  waived,  and  we  will 
therefore  proceed  to  consider  the  questions 
presented  by  the  report. 

As  to  the  liability  of  the  defendants  who 
made  the  original  complaints  upon  which  the 
warrants  were  issued,  it  is  settled  by  an 
almost  unbroken  line  of  authorities  that, 
where  a  person  does  no  more  than  to  prefer 
a  complaint  to  a  magistrate  in  a  matter  over 
which  the  latter  has  a  general  jurisdiction, 
he  is  not  liable  in  trespass  for  false  impris- 
onment for  the  acts  done  under  the  warrant 
which  the  magistrate  thereupon  issues, 
though  the  magistrate  has  no  jurisdiction 
over  the  particular  complaint.  Barker  v. 
Stetson,  7  Gray,  53,  60  Am.  Dec.  457 ;  Lang- 
ford  v.  Boston  &  A.  R.  Co.  144  Mass.  431, 
11  N.  E.  697;  Gifford  v.  Wiggins,  50  Minn. 
401,  18  L.  R.  A.  356,  52  N.  W.  904;  Murphy 
v.  Walters,  34  Mich.  180;  Teal  v.  Fissel,  28 
Fed.  351.  If  the  complaint  is  malicious  and 
without  probable  cause,  the  complainant 
would  be  answerable  in  another  form  of  ac- 
tion, and  it  would  be  no  defense  that  the 
facts  stated  to  the  magistrate,  upon  which 
the  warrant  was  issued,  did  not  constitute  a 
criminal  offense.  Finn  v.  Frink,  84  Me.  261, 
30  Am.  St.  Rep.  348,  24  Atl.  851.  In  order 
for  a  complainant  to  be  liable  in  this  form 
of  action,  whether  his  motives  were  mali- 
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cious  or  not,  he  must  do  something  more 
than  merely  to  make  complaint  before  a 
magistrate  having  jurisdiction  of  the  party 
and  over  the  general .  subject-matter,  by 
interfering  and  instigating  the  officer  to  en- 
force the  warrant.  "The  rule  is  that  if  a 
stranger  voluntarily  takes  upon  himself  to 
direct  or  aid  in  the  service  of  a  bad  warrant, 
or  interposes  and  sets  the  officer  to  do  exe- 
cution, he  must  take  care  to  find  a  record 
that  will  support  the  process,  or  he  cannot 
set  up  and  maintain  a  justification."  Emery 
v.  Hapgood,  7  Gray,  55,  66  Am.  Dec.  459. 

There  is  no  evidence  in  this  case  sufficient 
to  take  it  out  of  the  general  rule  as  to  the 
liability  of  the  complainants.  Neither  of 
these  complainants  aided,  or  in  any  way 
participated,  in  the  arrest  of  the  plaintiff 
upon  the  warrants,  or  in  his  commitment  to 
jail  after  the  hearing,  in  default  of  the  pay- 
ment of  the  fine  imposed.  They  did  not  in 
any  way  take  part  in  the  plaintiff's  arrest 
or  commitment,  nor  did  they  officially  inter- 
fere therewith  by  giving  directions  to  the 
officer  or  otherwise.  It  is  true  that  one  of 
the  complainants,  when  asked  by  the  judge, 
after  the  imposition  of  the  fine,  as  to 
whether  or  not  he  wanted  the  sentence  en- 
forced, replied  in  the  affirmative;  but  this 
was  no  such  interference  with  the  service  of 
the  warrant  of  arrest  or  of  commitment 
as  should  make  him  liable  therefor,  and 
amounted  to  no  more  than  the  making  of 
the  original  complaint. 

As  to  the  liability  of  the  officer,  for  rea- 
sons founded  on  public  policy,  and  in  order 
to  secure  a  prompt  and  effective  service  of 
legal  process,  the  law  protects  its  officers 
in  the  performance  of  their  duties,  if  there 
is  no  defect  or  want  of  jurisdiction  apparent 
on  the  face  of  the  writ  or  warrant  under 
which  they  act.  The  officer  is  not  bound  to 
look  beyond  his  warrant.  He  is  not  to  ex- 
ercise his  judgment  touching  the  validity  of 
the  process  in  point  of  law;  but  if  it  is  in 
due  form,  and  is  issued  by  a  court  or  magis- 
trate apparently  having  jurisdiction  of  the 
case  or  subject-matter,  he  is  to  obey  its  com- 
mands. In  such  case,  he  may  justify  under 
it,  although  in  fact  it  may  have  been  issued 
without  authority,  and  therefore  be  wholly 
void.  Emery  v.  Hapgood,  7  Gray,  55,  66 
Am.  Dec.  459.  The  theory  of  the  law  is  to 
protect  an  officer  in  his  acts  of  official  duty 
so  far  as  it  reasonably  can  without  injustice 
to  others.-  The  rule  should  be  liberally  in- 
terpreted in  the  officer's  behalf.  Elsemore 
v.  Longfellow,  76  Me.  128.  Where  the  proc- 
ess is  in  due  form,  and  comes  from  a  court 
of  general  jurisdiction  over  the  subject-mat- 
ter, the  officer  is  justified  in  acting  accord- 
ing to  its  tenor,  even  if  irregularities  mak- 
ing the  process  voidable  have  previously  oc- 
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curred.  Tellefsen  v.  Fee,  168  Mass.  188,  4o 
L.  R.  A.  481,  60  Am.  St.  Rep.  379,  46  N.  E. 
562,  wherein  numerous  cases  are  cited  and 
considered.  Where,  however,  the  process  is 
void  on  its  face,  or  where  the  court  or  magis- 
trate issuing  the  warrant  has  no  general 
jurisdiction  over  the  subject-matter,  the  offi- 
cer is  not  protected  by  his  process. 

We  have  had  numerous  illustrations  of 
this  latter  rule  in  the  reported  decisions  of 
this  court,  some  of  which  may  be  referred  to 
for  the  purpose  of  showing  the  ground  upon 
which  all  of  these  decisions  have  been  based. 
In  Warren  v.  Kelley,  80  Me.  512,  15  Atl.  49. 
the  process  commanded  the  officer  to  seize 
a  vessel  for  the  purpose  of  enforcing  a  lien 
created  by  a  state  statute  for  repairs  upon 
a  vessel.  The  statute  authorizing  the  en- 
forcement of  such  a  lien  by  a  proceeding  in 
a  state  court  was  unconstitutional.  The 
court  had  no  jurisdiction  over  the  subject- 
matter,  which,  by  the  Constitution  of  the 
United  States,  was  vested  in  the  Federal 
courts.  It  was  therefore  held  by  this  court 
that  the  officer  was  not  protected  by  the 
process,  because  the  process  was  absolutely 
void,  inasmuch  as  the  state  court  had  no 
jurisdiction  over  the  subject-matter,  and 
"sufficient  appeared  upon  its  face  [the  pro- 
cess] to  show  that  it  was  not  from  a  court 
of  competent  jurisdiction  in  reference  to  the 
subject-matter." 

In  Stilphen  v.  Ulmer,  88  Me.  211.  33  Atl. 
980,  the  plaintiff  resided  and  was  arrested  in 
Kennebec  county  upon  a  warrant  issued  by 
a  trial  justice  of  Knox  county  for  violating 
the  fish  and  game  laws  in  Lincoln  county. 
The  trial  justice  clearly  had  no  jurisdiction 
over  the  subject-matter  of  the  offense  or 
over  the  offender,  and  these  facts  were  ap- 
parent upon  the  face  of  the  warrant,  so  that 
the  officer  who  served  the  process  was  not 
protected  by  it.  In  Brown  v.  Hoioard,  86 
Me.  342,  29  Atl.  1094,  the  writ  under  which 
the  officer  justified  in  an  action  of  trover 
against  him  was  void,  and  the  defect  was 
apparent  upon  the  face  of  the  writ  and  dis- 
closed to  the  officer  a  want  of  jurisdiction. 
It  was  therefore  held  that  it  afforded  him 
no  protection.  In  Els  em  are  v.  Longfellow, 
76  Me.  128,  where  the  court  said,  "The  officer 
is  protected  unless  the  process  is  void,  and 
unless  he  can  see  from  the  face  of  the  pro- 
cess itself  that  it  is  void,"  the  court  held 
that  the  absolute  want  of  jurisdiction  in 
the  magistrate  was  apparent  upon  the  face 
of  the  papers,  and  therefore  afforded  no  pro- 
tection to  the  officer  who  justified  thereun- 
der. In  Jacques  v.  Parks,  96  Me.  268,  52 
Atl,  763,  the  tax  warrant  upon  which  the 
officer  arrested  the  plaintiff  was,  "upon  its 
face,  invalid  and  void."  It  was  therefore 
held  to  afford  the  officer  no  protection. 
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It  is  apparent  that  in  all  of  these  de- 
cisions of  our  own  court,  some  of  which  are 
cited  and  relied  upon  by  counsel  for  the 
plaintiff,  the  officer  was  held  liable  because 
of  the  fact  that  the  process  under  which 
he  attempted  to  justify  was  void  upon  its 
face,  or  because  the  court  or  magistrate  by 
whom  the  process  was  issued  had  no  juris- 
diction over  the  subject-matter,  and  the 
process  itself  clearly  showed  the  want  of 
jurisdiction.  None  of  these  cases  are  au- 
thority for  the  proposition  that  a  warrant, 
fair  upon  its  face,  which  discloses  no  de- 
fect or  want  of  jurisdiction,  and  which  was 
in  fact  issued  by  a  court  having  general 
jurisdiction  of  offenses  of  like  nature,  does 
not  afford  protection  to  the  officer.  Upon 
the  other  hand,  the  doctrine  that  an  officer 
is  protected  under  such  circumstances  is 
abundantly  supported  by  the  authorities. 

In  Xoicell  v.  Tripp,  61  Me.  426,  14  Am. 
Rep,  572,  wherein  this  court  held  that  a  col- 
lector of  taxes  was  protected  by  the  warrant 
delivered  to  him  by  the  assessors  in  arrest- 
ing the  plaintiff,  who  had  removed  to  and 
become  a  citizen  of  another  town,  the  court 
quotes  with  approval  the  following  lan- 
guage from  Er shine  v.  Hohnbach,  14  Wall. 
613,  20  L.  ed.  745:  "Whatever  may  have 
been  the  conflict  at  one  time  in  the  ad- 
judged cases  as  to  the  extent  of  protection 
afforded  to  ministerial  officers  acting  in 
obedience  to  process  or  orders  issued  to  them 
by  tribunals  or  officers  invested  by  law, 
with  authority  to  pass  upon  and  determine 
particular  facts,  and  render  judgment  there- 
on, it  is  well  settled  now  that,  if  the  officer 
or  tribunal  possesses  jurisdiction  over  the 
subject-matter  upon  which  judgment  is 
passed,  with  power  to  issue  an  order  or  pro- 
cess for  the  enforcement  of  such  judgment, 
and  the  order  or  process  issued  thereon  to 
the  ministerial  officer  is  regular  on  its  face, 
showing  no  departure  from  the  law,  or  de- 
fect of  jurisdiction  over  the  person  or  prop- 
erty affected,  then  and  in  such  cases  the 
order  or  process  will  give  full  and  entire 
protection  to  the  ministerial  officer  in  its 
regular  enforcement  against  any  prosecu- 
tion which  the  party  aggrieved  thereby  may 
institute  against  him,  although  serious 
errors  may  have  been  committed  by  the  offi- 
cer or  tribunal  in  reaching  the  conclusion 
or  judgment  upon  which  the  order  or  pro- 
cess is  issued." 

The  case  of  Hofschulte  v.  Doe,  78  Fed. 
430,  is  very  much  in  point,  and  contains  a 
full  uivcu^ion  of  this  question.  It  was 
there  decided  that,  when  a  court  which, 
though  of  inferior  and  local  jurisdiction,  ha* 
general  jurisdiction  with  respect  to  the  vio- 
lation of  the  ordinances  of  the  town,  enter- 
tains a  complaint  under  such  an  ordinance. 
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and  thereupon  issues  process,  fair  on  its 
face,  to  an  officer,  the  process  is  a  justifi- 
cation to  the  officer  in  doing  the  acts  there- 
by required,  notwithstanding  the  ordinance 
under  which  the  court  acts  is  invalid,  and 
that  no  action  lies  against  an  officer  for  the 
acts  done  by  him  pursuant  to  such  process. 
In  accordance  with  these  general  prin- 
ciples, it  is  clear  that  the  officer  who  served 
these  warrants  upon  the  plaintiff  is  not 
liable  in  damages  to  him,  even  if  the  ordi- 
nance upon  which  the  complaints  and  war- 
rants were  based  had  never  gone  into  efTect 
for  the  reason  before  stated.  The  warrants 
were  issued  by  the  judge  of  the  municipal 
court  of  the  city  of  Augusta,  which  court 
had  general  jurisdiction  over  the  subject- 
matter  of  the  violation  of  city  ordinances. 
When  we  speak  of  a  court  as  having  juris- 
diction over  the  subject-matter,  we  mean,  as 
said  in  State  ex  ret.  Walnut  Street  R.  Co. 
v.  Neville,  110  Mo.  345,  19  S.  W.  491,  "the 
power  to  hear  and  determine  cases  of  the 
general  class  to  which  the  proceeding  in 
question  belongs."  The  complaints  were  for 
the  violation  of  a  city  ordinance  in  regard 
to  the  regulation  of  public  carriages.  The 
city  had  power  to  pass  such  an  ordinance; 
express  authority  therefor  being  given  by 
the  statute.  Rev.  Stat.  chap.  4,  $  93,  fl  9. 
This  ordinance  was  duly  passed  by  the  city 
government,  and  only  claimed  to  be  invalid 
or  ineffective  because  it  was  never  published 
in  some  newspaper  printed  in  the  city,  as 
required  by  the  statute  referred  to.  The 
warrants  contained  nothing  upon  their  face 
to  indicate  that  the  court  which  issued 
them,  and  which  had  general  jurisdiction 
over  the  subject-matter,  did  not  have  juris- 
diction over  this  particular  offense,  or  that 
the  facts  stated  in  the  complaint  did  not 
constitute  an  offense  because  of  this  failure 
to  comply  with  the  preliminary  requisite 
as  to  publication.  If  it  were  necessary  for 
an  officer,  before  serving  a  warrant  issued 
by  such  a  court,  having  general  jurisdiction 
of  offenses  of  this  nature  and  over  the 
alleged  offender,  to  first  make  inquiries  as 
to  whether  all  of  the  necessary  prelimina- 
ries, necessary  to  make  a  city  ordinance 
effective,  had  been  complied  with,  it  would 
cause  intolerable  delay,  and  very  seriously 
interfere  with  the  efficient  administration 
of  the  criminal  laws.  The  ministerial  officer 
is  bound  to  know  the  jurisdiction  of  the 
court  which  issues  process  to  him;  he  is 
Ixmnd  to  know  whether,  from  constitutional 
or  other  reasons,  the  court  has  jurisdiction 
over  offenses  of  that  nature;  but  he  is  not 
bound  to  inquire  into  the  question  of  fact 
as  to  whether  or  not  a  city  ordinance,  in 
relation  to  a  subject-matter  concerning 
which  the  city  is  by  statute  authorized  to 
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pass  ordinances,  has  been  published  as  re- 
quired by  the  statute. 

We  finally  come  to  a  consideration  of  the 
question  as  to  whether,  under  the  circum- 
stances which  have  already  been  stated,  the 
judge  of  the  municipal  court  is  liable  in 
damages  to  the  plaintiff  for  any  of  the  ajcts 
done  by  him.  The  rule  is  well  established 
that  judges  of  courts  of  superior  jurisdic- 
tion are  not  liable  to  civil  actions  for  their 
judicial  acts,  even  where  such  acts  are  in 
excess  of  their  jurisdiction.  As  to  whether 
this  immunity  from  civil  liability  is  equally 
applicable  to  a  judge  of  an  inferior  court, 
or  to  a  magistrate  of  limited  jurisdiction, 
is  a  question  about  which  the  authorities 
are  not  in  entire  accord.  We  favor  the  doc- 
trine, towards  which,  we  think,  there  is  a 
strong  tendency  in  more  recent  judicial 
opinion,  that  where  a  judge  of  an  inferior 
court,  or  a  magistrate  is  invested  by  law 
with  jurisdiction  over  the  general  subject- 
matter  of  an  alleged  offense, — that  is,  has 
the  power  to  hear  and  determine  cases  of  the 
general  class  to  which  the  proceeding  in 
question  belongs, — and  decides,  although 
erroneously,  that  he  has  jurisdiction  over 
the  particular  offense  of  which  complaint 
is  made  to  him,  or  that  the  facts  charged  in 
the  complaint  constitute  an  offense,  and  acts 
accordingly  in  entire  good  faith,  such  erro- 
neous decision  is  a  judicial  one,  for  which 
he  should  not  be,  and  is  not,  liable 
in  damages  to  a  party  who  has  been 
thereby  injured.  We  can  perceive  of  no 
good  reason  why  the  judge  of  general  local, 
but  inferior,  jurisdiction  should  not  be  as 
fully  protected  against  the  consequences  of 
his  erroneous  judicial  decision  concerning  a 
matter  within  the  limits  of  his  general  ju- 
risdiction over  offenses  of  the  same  general 
nature  as  should  judges  of  superior  courts 
for  their  judicial  mistakes. 

In  the  application  of  this  doctrine,  the 
distinction  must  be  observed  between  mere 
excess  of  jurisdiction  and  the  clear  absence 
of  all  jurisdiction  over  the  subject-matter. 
This  distinction  was  very  clearly  pointed 
out  in  the  case  of  Bradley  v.  Fisher,  13 
Wall.  335,  20  L.  ed.  646,  a  leading  case  upon 
the  question  of  judicial  liability.  In  illus- 
tration of  this  distinction,  the  court  in  that 
case  said:  "Thus,  if  a  probate  court,  in- 
vested only  with  authority  over  wills  and 
the  settlements  of  estates  of  deceased  per- 
sons, should  proceed  to  try  parties  for  pub- 
lic offenses,  jurisdiction  over  the  subject  of 
offenses  being  entirely  wanting  in  the  court 
and  this  being  necessarily  known  to  its 
judge,  his  commission  would  afford  no  pro- 
tection to  him  in  the  exercise  of  the  usurped 
authority.  But  if,  on  the  other  hand,  a 
judge   of   a   criminal   court,   invested   with 
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general  criminal  jurisdiction  over  offenses 
committed  within  a  certain  district,  should 
hold  a  particular  act  to  be  a  public  offense 
which  is  not  by  the  law  made  an  offense, 
and  proceed  to  the  arrest  and  trial  of  a 
party  charged  with  such  act,  or  should  sen- 
tence a  party  convicted  to  a  greater  punish- 
ment than  that  authorized  by  the  law  upon 
its  proper  construction,  no  personal  liabil- 
ity to  civil  action  for  such  acts  would  at- 
tach to  the  judge,  although  those  acts  would 
be  in  excess  of  his  jurisdiction,  or  of  the 
jurisdiction  of  the  court  held  by  him;  for 
these  are  particulars  for  his  judicial  con- 
sideration, whenever  his  general  jurisdiction 
over  the  subject-matter  is  invoked.  Indeed, 
some  of  the  most  difficult  and  embarrassing 
questions  which  a  judicial  officer  is  called 
upon  to  consider  and  determine  relate  to  his 
jurisdiction,  or  that  of  the  court  held  by 
hint,  or  the  manner  in  which  the  jurisdic- 
tion shall  be  exercised.  And  the  same  prin- 
ciple of  exemption  from  liability  which  ob- 
tains for  errors  committed  in  the  ordinary 
prosecution  of  a  suit,  where  there  is  juris- 
diction of  both  subject  and  person,  applies 
in  cases  of  this  kind,  and  for  the  same  rea- 
sons." The  particular  appropriateness  of 
this  language  above  quoted  to  this  case  is 
apparent. 

Numerous  well-considered  decisions  of 
courts  of  high  authority  may  be  cited  in 
support  of  the  doctrine  whiich  we  have  al- 
ready stated.  In  Brooks  v.  Mangan,  80 
Mich.  576,  24  Am.  St.  Rep.  137,  49  N.  W. 
633,  it  was  held  that  a  justice  of  the  peace, 
who  acted  in  good  faith,  and  who  had  juris- 
diction of  the  person  and  of  the  subject- 
matter,  was  not  civilly  liable  in  damages  to 
the  person  injured  for  holding  an  unconsti- 
tutional ordinance  valid,  and  enforcing  it 
by  imprisoning  the  person  charged  with  the 
violation  of  it.  In  that  case  it  is  said: 
"The  Constitution  guarantees  no  man  im- 
munity from  arrest.  It  guarantees  him  a 
fair  and  impartial  trial.  It  has  provided 
him  with  appellate  courts,  to  which  he  may 
resort  for  the  correction  of  errors  committed 
by  the  inferior  courts.  With  this  he  must 
be  content.  These  inferior  tribunals  should 
be  left  to  the  exercise  of  their  honest  judg- 
ment, and  when  they  have  so  exercised  it 
they  are  exempt  from  civil  liability  for 
errors.  This  is  the  only  rule  which  can  se- 
cure a  proper  administration  of  our  crimi- 
nal laws.  The  interests  of  the  individual 
must  in  such  case  yield  to  the  interests  of 
the  public." 

In  Robertson  v.  Parker,  99  Wis.  652,  67 
Am.  St  Rep.  889,  75  N.  W.  423,  it  was  held 
that,  where  a  judge  of  limited  or  inferior 
jurisdiction  secures  jurisdiction  of  a  per- 
son or  cause,  but  in  the  progress  of  his  in- 
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vestigation  or  proceeding  decides  that  he 
has  greater  powers  than  he  actually  pos- 
sessed, and  therefore  pronounces  a  judgment 
or  sentence  in  excess  of  nis  powers  and  void, 
he  is  not  personally  answerable  to  a  person 
subjected  to  imprisonment  under  such  judg- 
ment. In  Orove  v.  Van  Duyn,  44  N.  J.  L. 
654,  42  Am.  Rep.  648,  note,  where  this 
question  is  considerably  discussed,  the  court 
said  in  its  opinion :  "The  assertion,  I  think, 
may  be  safely  made  that  the  great  weight  of 
judicial  opinion  is  in  opposition  to  the 
theory  that  if  a  judge,  as  a  matter  of  law 
and  fact,  has  not  jurisdiction  over  the  par- 
ticular case,  thereby  in  all  cases  he  incurs 
a  liability  to  be  sued  by  anyone  injuriously 
affected  by  his  assumption  of  cognizance 
over  it.  The  doctrine  that  an  officer,  hav- 
ing general  powers  of  judicature,  must, 
nt  his  peril,  pass  upon  the  question,  which 
is  often  one  difficult  of  solution,  whether 
the  facts  before  him  place  the  given 
case  under  his  cognizance,  is  as  unrea- 
sonable as  it  is  impolitic."  And  again: 
"Where  the  judge  is  called  upon  by  the 
facts  before  him  to  decide  whether  his 
authority  extends  over  the  matter,  such  an 
act  is  a  judicial  one,  and  such  officer  is  not 
liable  in  a  suit  to  the  person  affected  by  his 
decision,  whether  such  decision  be  right  or 
wrong.  But  when  no  facts  are  present,  or 
only  such  facts  as  have  neither  legal  value, 
nor  color  of  legal  value,  in  the  affair,  then 
in  that  event  for  the  magistrate  to  take  ju- 
risdiction is  not  in  any  manner  the  perform- 
ance of  a  judicial  act,  but  simply  the  com- 
mission of  an  unofficial  wrong.  This  cri- 
terion seems  a  reasonable  one.  It  protects 
a  judge  against  the  consequences  of  every 
error  of  judgment,  but  it  leaves  him  answer- 
able for  the  commission  of  wrong  that  is 
practically  wilful.  Such  protection  is  nec- 
essary to  the  independence  and  usefulness 
of  the  judicial  officer,  and  such  responsibil- 
ity is  important  to  guard  the  citizen  against 
official  oppression." 

In  Calhoun  v.  Little,  106  Ga.  336,  43  L. 
R.  A.  630,  71  Am.  St  Rep.  254,  32  S.  E.  86, 
the  court  held  that  a  judicial  officer  of  an 
inferior  court  was  not  liable  in  a  civil  ac- 
tion to  the  plaintiff  for  inflicting  a  punish- 
ment upon  him  under  a  void  ordinance.  In 
thaj;  case  the  court  discusses  the  question  of 
the  distinction  between  the  immunity  of  a 
judge  of  a  superior  and  of  an  inferior  court, 
and,  after  citing  many  cases  herein  referred 
to,  as  well  as  others,  lays  down  this  rule: 
"But  all  judicial  officers  stand  upon  the 
same  footing,  and  must  be  governed  by  the 
same  rules.  It  follows  from  what  has  been 
said  that,  where  the  court  has  jurisdiction 
of  the  subject-matter  of  the  offense,  and  the 
presiding,  officer  erroneously  decides  that  the 
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court  has  jurisdiction  of  the  person  com- 
mitting it,  or  commits  an  act  in  excess  of 
his  jurisdiction,  he  will  not  be  liable  in  a 
civil  action  for  damages." 

In  Henke  v.  McCord,  55  Iowa,  378,  7  N. 
W.  623,  it  was  decided  that  a  justice  of  the 
peace,  who  enforces  an  ordinance  which  is 
void  for  want  of  power  in  the  city  to  enact 
it,  cannot  be  held  liable  therefor  in  a  civil 
action  for  damages.  In  Thompson  v.  Jack- 
son, 93  Iowa,  376,  27  L.  R.  A.  92,  61  N.  W. 
1004,  it  was  decided  that  a  justice  of  the 
peace,  like  judges  of  the  superior  courts,  is 
protected  from  personal  liability  for  judicial 
acts  in  excess  of  his  jurisdiction,  if  he  acted 
in  good  faith,  believing  that  he  had  juris- 
diction. The  court  there  said:  "The  cur- 
rent of  legal  thought  is  that  the  distinction 
[between  judges  of  superior  and  of  infe- 
rior courts]  is  unreasonable,  unjust,  illogi- 
cal, and  ought  not  to  obtain."  In  Bell  v. 
McKinney,  63  Miss.  187,  it  was  held  that, 
where  a  magistrate  had  authority  to  require 
a  person  brought  before  him  to  give  bail 
for  his  appearance  at  a  superior  court,  but, 
under  an  erroneous  judgment  as  to  the  ex- 
tent of  his  authority  and  in  good  faith,  tried 
such  person,  and,  upon  his  conviction,  sen- 
tenced him  to  pay  a  fine  or  be  imprisoned, 
the  magistrate  was  held  not  liable  in  dam- 
ages to  the  person  aggrieved. 

We  are  aware  of  some  decisions  wherein 
a  different  conclusion  has  been  reached,  of 
which,  perhaps,  Piper  v.  Pearson,  2  Gray, 
120,  61  Am.  Dec.  438,  may  be  a  leading 
case;  but  we  prefer  the  more  liberal  doc- 
trine already  stated,  which  is  so  abundant- 
ly supported  by  the  authorities  already 
referred  to,  as  well  as  by  others.  The  facts 
already  stated  bring  the  case  of  the  judge 
who  acted  upon  the  original  complaints 
entirely  within  this  doctrine  of  immunity 
from  civil  liability  for  judicial  errors.  He 
was  the  judge  of  the  Augusta  municipal 
court,  a  court  of  record,  having  original 
jurisdiction  over  all  offenses  of  this  char- 
acter, the  violation  of  city  ordinances, 
within  the  limits  of  his  territorial  juris- 
diction. His  court  had  jurisdiction  over 
the  general  subject-matter,  as  we  have  al- 
ready defined  that  expression,  and  as  it  is 
defined  in  Bunt  v.  Hunt,  72  N.  Y.  217,  28 
Am.  Rep.  129.  As  we  have  already  seen, 
the  city  had  express  statutory  authority 
to  pass  such  an  ordinance,  and  it  had  been 
duly  passed  by  the  city  council  and  pub- 
lished among  the  ordinances  of  the  city, 
although  not  published,  as  required  by 
statute  before  taking  effect,  in  a  newspaper. 
The  judge  had  every  reason  to  believe  that 
all  of  the  preliminaries  required  by  statute 
had  been  complied  with,  and  had  no  knowl- 
edge or  reason  to  suppose  that  this  par- 1 
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ticular  ordinance  had  not  been  published  in 
a  newspaper  as  required.  There  is  no  sug- 
gestion that  he  did  not  act  in  entire  good 
faith  in  the  premises.  He  therefore  should 
not  be  held  liable  in  damages  to  the  plain- 
tiff, whose  rights  were  fully  protected  by 
the  opportunity  to  appeal  from  an  errone- 
ous decision  to  an  appellate  court,  where 
11. e  error  might  be  corrected. 

Suppose  this  objection  to  the  validity  of 
the  ordinance  had  been  raised  at  the  hear- 
ing, and  the  judge  had  then  decided,  al- 
though erroneously,  that  the  ordinance  as  a 
matter  of  fact  had  been  published  as  the 
statute  required;  it  would  hardly  be  claimed 
that  he  was  liable  because  of  this  erro- 
neous decision  upon  the  question  of  fact. 
Or  suppose,  the  point  being  made,  he  has 
decided  as  a  matter  of  law,  still  erroneous- 
ly, perhaps,  that  the  statute  was  merely 
directory,  and  that  the  ordinance  was  valid 
and  effective,  notwithstanding  the  fact  that 
it  never  had  been  published  in  a  newspaper; 
it  could  then  hardly  be  claimed  that  he  was 
liable  in  damages  to  a  party  aggrieved  for 
hi*  cironeous  judicial  decision  of  a  question 
that  arose  and  had  to  be  passed  upon  by 
him  in  his  judicial  capacity  during  the 
course  of  the  proceedings.  He  is  not  more 
liable,  in  our  opinion,  because  of  the  fact 
that  he  had  no  knowledge  of  this  failure 
as  to  one  of  the  preliminary  requisites,  and 
because  the  point  was  not  made  at  the  hear- 
ing before  him. 

For  these  reasons,  none  of  these  defend- 
ants are  liable,  and  the  entry  will  be: 

Judgment  for  defendants. 

Emery,  J,  dissenting:  , 

I  fear  the  majority  opinion  holds  a  doc- 
trine impairing  the  right  of  personal  lib- 
erty, and  also  doctrines  needlessly  subver- 
sive of  a  long-established  rule  of  law  of  this 
state.  I  wish  to  leave  upon  record  my  re- 
gret and  dissent. 

1.  That,  under  the  law  of  this  state,  an 
inferior  court  of  limited  jurisdiction  has 
authority  to  issue  a  warrant  for  arrest 
upon  a  complaint  which  charges  only  an 
innocent  act,  one  not  in  violation  of  any 
existing  law. 

I  pass  over  the  cases  cited  in  the  opinion 
upon  the  subject  of  jurisdiction  of  courts 
generally,  for  the  reason  that  I  think  they 
will  be  found  upon  examination  (and  not- 
ably the  case  of  Bradley  v.  Fisher,  13  Wall. 
335,  20  L.  ed.  646,  cited  as  the  leading 
case)  to  relate  mainly,  if  not  wholly,  to 
superior  courts  of  general  jurisdiction, 
which  are  presumed  to  have  jurisdiction 
until  the  want  of  it  affirmatively  appears. 
The  Augusta  municipal  court,  however,  is 
an  inferior  court  of  limited  jurisdiction, 
which  is  presumed  not  to  have  jurisdiction 
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until  it  affirmatively  appears  that  jurisdic- 
tion has  been  expressly  conferred.  Re 
Hersom,  39  Me.  476;  Gurney  v.  Tufts,  37 
Me.  130,  58  Am.  Dec.  777;  Thurston  v. 
Adams,  41  Me.  421;  Wills  v.  Whittier,  45 
Me.  544;  Inman  v.  Whiting,  70  Me.  447. 
It  has  jurisdiction  expressly  conferred  by 
statute,  to  entertain  complaints  "charging 
a  person  with  the  commission  of  an  offense." 
Rev.. Stat.  Chap.  133,  §  6.  But  I  find  no 
statute,  nor  other  authority,  conferring 
upon  it  jurisdiction  to  entertain  a  com- 
plaint only  charging  an  act  which  is  not  an 
"offense." 

A  complaint  was  made  to  this  inferior 
court  charging  the  plaintiff  with  nothing 
but  driving  a  public  carriage  for  hire  in 
the  streets  of  August*  without  having  a 
license  therefor  from  the  municipal  officers 
of  Augusta.  It  is  said  in  the  opinion  that 
the  complaint  was  for  violation  of  a  city 
ordinance  of  Augusta,  yet,  it  is  conceded  in 
the  opinion  there  was  in  force  no  ordinance, 
nor  other  law,  requiring  such  a  license. 
True,  the  city  government  began  ordaining 
such  an  ordinance,  but  failed  to  complete  it, 
to  give  it  life.  It  was  left  a  mere  simu- 
lacrum, without  life  or  force.  There  was 
in  force  no  city  ordinance,  nor  other  law, 
to  be  violated  by  the  act  charged,  and  hence 
the  complaint  was  not,  and  could  not  be, 
for  violation  of  a  city  ordinance  or  other 
law.  The  complaint  did  not  charge  the 
plaintiff  "with  the  commission  of  an  of- 
fense" either  against  statute  or  ordinance. 
On  the  contrary,  the  act  charged  was  as  to 
the  law,  an  entirely  innocent  one, — as  much 
so  as  drinking  pure  water  or  breathing 
pure  air.  Therefore,  in  holding  that  the 
municipal  court  had  jurisdiction  of  this 
complaint,  the  opinion  holds  in  effect,  if  not 
in  terms,  that  an  inferior  court  of  limited 
jurisdiction  has  authority  to  issue  a  war- 
rant for  arrest  upon  a  complaint  charging 
only  an  innocent  act, — one  not  in  violation 
of  any  existing  law. 

The  logical  result  of  this  doctrine  is  that 
in  this  free  state  any  person  is  legally  sub- 
ject to  arrest  and  trial  (and  to  imprison- 
ment in  jail,  if  too  poor  to  furnish  the  bail 
required)  upon  no  other  charge  than  drink- 
ing pure  water  or  breathing  pure  air.  This 
reductio  ad  absurdufii  alone  should  show 
the  unsoundness  of  the  doctrine.  The  test 
of  the  soundness  of  a  legal  doctrine  is.  not 
what  would  be  done,  but  what  could  be 
done,  under  ft. 

I  understand  the  argument  of  the  opinion 
to  be  that  even  an  inferior  court  or  magis- 
trate must  necessarily  decide  whether  the 
act  charged  in  the  complaint  made  to  him 
is  one  forbidden  by  law.  and  hence,  if  he 
decides  that  it  is.  that  decision  is  a  judi- 
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cial  one,  which  should  be  held  valid  until 
reversed  on  appeal  or  writ  of  error.  Even 
if  that  be  the  law  as  to  superior  courts  of 
general  jurisdiction,  I  submit  it  is  not  the 
law  as  to  inferior  courts  of  limited  juris- 
diction, like  the  Augusta  municipal  court. 
It  is  axiomatic  that  no  inferior  court  can 
acquire  jurisdiction,  or  the  semblance  of 
jurisdiction,  by  deciding  that  it  has  juris- 
diction. Gurney  v.  Tufts,  37  Me.  130,  134. 
58  Am.  Dec.  -777;  Gregory  v.  Gregory,  78 
Me.  187,  57  Am.  Rep.  792,  3  Atl.  280.  If 
such  were  the  law,  then,  however  evident 
that  no  offense  is  charged,  that  the  act 
charged  is  not  punishable,  but  innocent,  the 
accused  can  have  no  relief  upon  habeas  cor- 
pus, but  must  remain  in  custody,  and  per- 
haps in  jail,  for  months,  and  perhaps  years, 
until  the  judgment  of  the  appellate  court 
is  rendered.  It  is  common  learning  that 
the  writ  of  habeas  corpus  cannot  be  used 
as  a  writ  of  error  or  appeal. 

Can  there  be  any  doubt,  however,  that 
this  plaintiff  would  have  been  entitled  to 
an  immediate,  unconditional  discharge 
upon  habeas  corpus,  had  he  invoked  that 
writ?  As  long,  ago  as  Bacon's  Abridgment 
it  was  declared:  "If  the  commitment  be 
against  law,  as  being  made  by  one  who 
had  no  jurisdiction  of  the  cause,  or  for  a 
matter  for  which  by  law  no  man  ought  to 
be  punished,  the  court  are  to  discharge." 
Bacon,  Abr.  Habeas  Corpus,  B,  10  quoted 
from  Ex  parte  Parks,  93  U.  S.  22,  23  L.  ed. 
788.  In  Ex  parte  Tom  Tong,  108  U.  S.  556, 
27  L.  ed.  826,  2  Sup.  Ct.  Rep.  871,  the  court 
said:  "The  judicial  proceeding  under  it 
[habeas  corpus]  is  not  to  inquire  into  the 
criminal  act  which  is  complained  of,  but 
into  the  right  to  liberty  notwithstanding 
the  act."  In  Ex  parte  Siebold,  100  U.  S. 
377,  25  L.  ed.  719,  the  court  said:  "Per- 
sonal liberty  is  of  so  great  moment  in  the 
eye  of  the  law  that  the  judgment  of  an  in- 
ferior court  affecting  it  is  not  deemed  so 
conclusive  but  that,  as  we  have  seen,  the 
question  of  the  court's  authority  to  try 
and  imprison  the  party  may  be  reviewed  on 
habeas  corpus."  In  Ex  parte  Yarbrough, 
110  U.  S.  651,  654,  28  L.  ed.  274,  275,  4  Sup. 
Ct.  Rep.  152,  153,  the  court  said:  "If  the 
law  which  defines  the  offense  and  prescribes 
its  punishment  is  void  the  court  was  with- 
out jurisdiction  and  the  prisoners  must  be 
discharged."  In  Re  Coy,  127  U.  S.  731,  758, 
32  L.  ed.  274,  280,  8  Sup.  Ct.  Rep.  1263. 
1272,  the  court  said:  "The  validity  .of  the 
statute  under  which  a  prisoner  is  held  in 
custody  may  be  inquired  into  under  a  writ 
of  habeas  corpus  as  affecting  the  jurisdic- 
tion of  the  court  which  ordered  his  im- 
prisonment." These  declarations  of  the 
law  by  the  Supreme  Court  of  the  United 
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States   seem   peculiarly   applicable   to   this 
ease. 

The  logical  result  of  the  authorities  is 
stated  by  Spelling  as  follows:  "Since  no 
court  has  jurisdiction  to  punish  a  party 
who  has  violated  no  law,  however  reprehen- 
sible his  conduct  from  a  moral  standpoint, 
it  necessarily  follows  that  one  convicted  or 
held  under  color  of  judicial  authority  for 
violating  unconstitutional  statute  or  avoid 
municipal  ordinance  is  entitled  to  an  un- 
conditional discharge  on  habeas  corpus." 
Spelling,  Extr.  Relief,  §  1205/  A  great 
number  of  cases  in  support  of  the  above 
may  be  found  cited  in  Spelling,  Extr.  Relief, 
$  1205,  and  in  Church  on  Habeas  Corpus  § 
S3. 

This  court  also  has  hitherto  been  em- 
phatic in  asserting  the  right  of  personal 
liberty  against  arrest  for  what  is  not  an 
offense.  In  Gumey  v.  Tufts,  37  Me.  130, 
133,  58  Am.  Dec.  777,  the  court  said:  "If 
the  magistrate  issues  precepts,  or  orders 
arrests,  for  acts  not  known  to  the  law  as 
offenses,  ...  he  can,  when  thus  tran- 
scending the  bounds  of  his  authority,  afford 
no  more  protection  to  an  officer  than  could 
one  not  a  magistrate."  In  State  v.  Learned, 
47  Me.  426,  the  court  declared  that  the 
legislature  could  not  confer  authority  to 
thus  abridge  the  constitutional  right  of 
personal  liberty.  It  is  said  (p.  433) : 
"What  we  do  decide  is  that  the  legislature 
cannot  dispense  with  the  requirement  of 
a  distinct  presentation  of  an  offense  against 
the  law.  It  cannot  compel  an  accused  per- 
son to  answer  to  a  complaint  which  con- 
tains no  charge,  either  general  or  par- 
ticular, of  any  offense."  See  also  Hersomfs 
'Case,  39  Me.  476,  where  this  rule  was 
applied. 

Prior  to  the  majority  opinion  in  this 
•case,  it  was  to  me  unthinkable  that  any 
justice  could  have  refused  to  discharge  this 
plaintiff  upon  habeas  icorpus.  Even  now 
I  hope,  and  indeed  believe,  the  justices  will 
disavow  this  doctrine  of  the  opinion  when 
confronted  with  a  demand  for  his  liberty  by 
one  arrested  for  an  innocent  act,  or  even 
under  a  supposed  statute  or  ordinance  hav- 
ing in  fact  no  force. 

2.  That,  under  the  law  of  this  state,  an 
inferior  magistrate  of  limited  jurisdiction 
is  not  liable  in  trespass  for  ordering  an  ar- 
rest of  the  person  when  he  had  no  jurisdic- 
tion or  authority  to  do  so. 

I  will  not  follow  the  majority  opinion  in 
its  inquiry  as  to  the  law  of  other  states,  al- 
though the  law  is  laid  down  in  that  stand- 
ard law  book  of  recognized  authority, 
Oooley  on  Torts,  as  follows:  "It  is  univer- 
sally conceded  that,  when  inferior  courts  or 
judicial  officers  act  without  jurisdiction. 
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the  law  can  give  them  no  protection  what- 
ever." Page  489.  Nor  will  I  delay  to  dis-. 
cuss  the  reason  of  either  rule.  Whatever 
the  rule  in  other  states,  and  whatever  the 
reasons  pro  and  con,  I  submit  that  it  has 
hitherto  been  the  accepted,  unquestioned 
law  of  this  state  that  an  inferior  magis- 
trate is  liable  in  trespass  for  ordering  an 
arrest  without  jurisdiction  or  in  excess  of 
jurisdiction.  The  case  Piper  v.  Pearson,  2 
Gray,  120,  61  Am.  Dec.  438,  now  condemned 
in  the  majority  opinion,  has  been  repeated- 
ly cited  by  this  court  with  approval  in  sup- 
port of  this  rule  (in  41  Me.  419;  64  Me. 
321;  66  Me.  350,  and  perhaps  in  other 
cases).  The  doctrine  of  that  case  was  ex- 
plicitly and  vigorously  affirmed  as  the  set- 
tled law  of  this  state  in  Waterville  v.  Bar- 
ton, 64  Me.  321,  where  the  court  said: 
"We  start  with  the  well-settled  rule  that 
inferior  courts  of  limited  jurisdiction  are 
responsible  in  trespass  to  those  whom  their 
acts  affect,  when  they  act  without  or  in 
excess  of  their  jurisdiction,  and  not  other- 
wise." This  rule  has  been  made  the  rule  of 
decision  in  the  following  cases,  in  each  of 
which  the  magistrate  ordering  the  arrest 
or  seizure  believed  and  decided  that  he  had 
jurisdiction  to  make  the  order,  and  yet  was 
held  liable  in  trespass  because  in  law  and 
fact  he  did  not  have  jurisdiction.  Mosher 
v.  Robie,  11  Me.  135;  Spencer  v.  Perry,  17 
Me.  413;  Herriman  v.  Stowers,  43  Me.  497; 
Wills  v.  Whittier,  45  Me.  544;  Waterville 
v.  Barton,  64  Me.  321 ;  Call  v.  Pike,  66  Me. 
350.  See  also  Thurston  y.  Adams,  41  Me. 
419.     I  And  no  case  to  the  contrary. 

Whatever  may  be  said  of  a  rule  of  law 
declared  by  a  single  decision  only,  it  be- 
comes settled  beyond  discussion  when  iter- 
ated by  repeated  decisions.  Wright  v.  Sill, 
2  Black,  544,  17  L.  ed.  333.  "We  will  not 
enter  into  an  inquiry  of  the  principles  upon 
which  it  [a  rule]  is  founded,  with  the  pur- 
pose of  vindicating  its  correctness.  It  has 
stood  unquestioned  for  more  than  fifteen 
years,  and  has  been  doubtless  often  fol- 
lowed by  the  nisi  prius  courts,  and  esteemed 
by  the  procession  as  a  part  of  the  body  of 
the  laws  of  the  state.  Stability  in  *  the 
laws  is  of  the  first  importance  to  the  peo- 
ple and  to  the  courts."  Davidson  v.  Biggs, 
61  Iowa,  309,  16  N.  W.  135. 

The  rule  for  this  state  has  been  settled  by 
repeated  decisions  without  disBent,  and  has 
stood  as  a  part  of  the  law  of  the  state  for 
three  fourths  of  a  century.  What  rule  of 
law  in  this  state  is  more  firmly  or  longer 
established?  For  the  court  now,  without 
any  change  in  circumstances  or  conditions, 
to  disregard  the  rule  because  the  present 
justices  do  not  like  it,  or  because  some 
courts  in  other  states  do  not  regard  it  as 
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the  law  of  those  states,  seems  to  me  a  dis- 
obedience to  the  law  of  this  state  by  its 
appointed  conservators,  and  fruitful  cause 
of  uncertainty  where  certainty  is  essential. 
"Stability  in  the  laws  is  of  the  first  im- 
portance to  the  people  and  the  courts." 
With  an  unstable  court,  however  pure  its 
justices,  the  government  is  after  all  one  of 
men,  and  not  of  laws. 

3.  As  to  the  officer  serving  the  warrant, 
he  was  bound  to  know  what  was  law  and 
what  was  not  law, — as  much  so  as  a  private 
citizen.  The  difficulty  of  knowing  the  law 
no  more  excuses  him  than  it  excuses  the 
private  citizen.  Being  bound  to  know  the 
law,  however  difficult  the  task,  he  could  and 
should  have  known,  from  the  inspection  of 
the  warrant,  that  the  act  charged  was  an 
innocent  one,  not  in  violation  of  any  law, 
and  hence  did  not  authorize  an  arrest. 

In  EUemore  v.  Longfellow,  76  Me.  131, 
the  officer  was  held  liable  because  no  statu- 
tory cause  for  arrest  was  alleged  in  the 
precept.  In  Warren  v.  Kelley,  80  Me.  512, 
15  Atl.  49,  the  officer  was  held  liable  be- 
cause the  supposed  statute  authorizing  the 
seizure  hail  no  force,  being  unconstitution- 
al. In  the  case  at  bar  no  statutory  or 
other  legal  cause  for  arrest  was  alleged  or 
appeared  in  the  precept.  The  supposed 
ordinance  supposed  to  authorize  it  admit- 
tedly had  no  force.  The  officer  having  been 
held  liable  in  the  cases  cited  for  the  reason 
therein  given,  I  do  not  see  why  he  should 
not  be  held  liable  in  this  case  for  the  same 
reason.  Despite  the  able  argument  in  the 
opinion,  I  think  it  remains  un refuted  and 
irrefutable  that  a  lifeless  ordinance  and  a 
lifeless  statute  are  equally  without  force, 
whatever  the  cause,  and  that  the  one  can 
afford  no  more  protection  than  the  other. 


Joseph  C.  BROWN 

v. 

Amos  F.  GERALD  et  al. 
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1.  Authority  to  am  electric  company  to 
take  laad  for  the  establishment  of  its 
plant  includes  the  land  necessary  for  Its 
poles  and  wires. 

2.  The  legislature,  and  not  the  court, 
Hut  decide  whether  or  not  there  is  such 
a  demand  for  lights  in  a  particular  locality 
as  to  justify  the  exercise  of  the  power  of 
eminent  domain  for  the  construction  of  an 
electric  line  to  supply  it. 


Note. — For  other  cases,  in  this  series,  as  to 
whether  generation  and  distribution  of  elec- 
tricity are  a  public  purpose  Justifying  exercise 
of  eminent  domain,  see  Avery  v.  Vermont  Elec- 
tric Co.  59  Ij.  R.  A.  817 ;  Fallsburg  Power  ft 
Mfg.  Co.  v.  Alexander,  61  L.  R.  A.  129;  and 
Rockingham  County  Light  ft  P.  Co.  v.  Hobbs, 
66  L.  It.  A.  581. 
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3.  To  Justify  the  taking-  of  laad  for  a 
rivht  of  way  for  a  line  to  supply  elec- 
tric light,  it  must  be  shown  that  the  line  Is 
intended  for  that  purpose,  where  other  pur- 
poses are  included  in  the  grant  of  power, 
which  the  legislature  had  no  constitutional 
authority  to  authorise. 

4.  The  actual  purpose  for  which  a  cor- 
poration intends  to  exercise  its 
power  of  eminent  domain  Is  subject  to 
Judicial  Inquiry,  where  it  is  authorised  to  use 
it  for  several  purposes,  some  of  which  the 
legislature  had  no  constitutional  power  to 
grant. 

5.  Whether  it  waa  expedient  or  neces- 
sary that  the  right  of  eminent  domain  shair 
be  exercised  for  a  particular  public  use,  is 
generally  for  the  determination  of  the  legis- 
lature. 

6.  The  legislature  cannot  make  a 
private  use  pnhlie  by  calling;  it  so, 
so  as  to  justify  an  exercise  of  the  power  of 
eminent  domain  in  its  behalf;  the  question 
of  Its  public  character  must  be  determined 
by  the  court. 

7.  Neither  mere  public  convenience, 
nor  mere  public  welfare,  will  justify 
the  exercise  of  the  right  of  eminent  domain. 

8.  The  mere  creation  and  distribution 
of  power  for  manufacturing  enterprises- 
are  not  a  public  use  which  will  justify  an 
exercise  of   the   power  of  eminent  domain. 

O.  The  furnishing1  of  electric  power  for 
manufacturing-  purposes  does  not  be- 
come a  publk  use,  so  as  to  justify  the  exer- 
cise of  the  power  of  eminent  domain  in  its 
behalf,  on  the  theory  that  the  one  generating 
it  may,  because  of  his  franchises,  be  re- 
garded as  a  public  servant;  especially  since- 
the  capacity  for  service  Is,  of  necessity,  lim- 
ited, and  cannot  extend  to  the  general  public, 
and,  therefore,  the  service  is  a  matter  of 
grace,  and  not  of  right. 

(June  29,  1905.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Kennebec  County,  for  the  opinion* 
of  the  full  bench,  of  a  bill  in  equity  filed 
to  restrain  the  erection  of  a  line  of  poles  and 
wires  across  plaintiff's  land.  Decree  for 
plaintiff. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Brown  ft  Brown  for  plaintiff. 

Messrs.  Heath  ft  Andrews,  for  defend- 
ants: 

If  the  use  is  public,  the  legislature  is  sole- 
judge  of  the  exigency. 

Spring  v.  Russell,  7  Me.  273;  State  v. 
Noyes,  47  Me.  189;  Riohe  v.  Bar  Harbor 
Water  Co.  75  Me.  96. 

If  any  purpose  is  a  public  use,  the  taking- 
of  plaintiff's  land  is  constitutional.    . 

By  accepting  the  act  of  incorporation,  the 
corporators  undertake  to  do  all  the  public 
duties  required  by  it. 

Lumbard  v.  Stearns,  4  Cush.  00;  Portland' 
v.  Portland  Water  Co.  67  Me.  137;  Rockland 
Water  Co.  v.  Adams,  84  Me.  474,  30  Am. 
St.  Rep.  368,  24  Atl.  840;  Wood  T.  Auburn,. 
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87  Me.  290,  29  L.  R.  A.  376,  32  Atl.  906: 
Brunswick  Gaslight  Co.  v.  United  Gas,  Fuel, 
d  Light  Co.  85  Me.  537,  35  Am.  Six  Rep.  385. 
27  Atl.  525;  Stockton  v.  Central  R.  Co.  50 
N.  J.  Eq.  52,  17  L.  R.  A.  97,  24  Atl.  964; 
Kennebeo  Water  District  v.  Waterville,  97 
Me.  185,  60  L.  R.  A.  856,  54  Atl.  6. 

The  grant  of  the  right  of  eminent  do- 
main impliedly  carried  with  it  the  right  of 
public  control. 

Munn  v.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77;  Budd  v.  New  York,  143  U.  8.  517,  36 
L.  ed.  247,  4  Inters.  Com.  Rep.  45,  12  Sup. 
Ct.  Rep.  468;  Ulmer  v.  Lime  Rock  R.  Co.  98 
Me.  580,  66  L.  R.  A.  387,  57  Atl.  1001. 

Where  there  is  any  reasonable  doubt 
whether  the  authorized  use  is  public  or 
private,  it  is  a  matter  to  be  determined  by 
the  legislature. 

State  V.  Rogers,  95  Me.  94,  85  Am.  St. 
Rep.  395,  49  Atl.  564;  Ulmer  v.  Lime  Rock 
R.  Co.  98  Me.  591,  66  L.  R.  A.  387,  57  Atl. 
1001. 

This  court  has  considered  the  general  wel- 
fare of  the  public  in  determining  the  ques- 
tion of  public  use. 

Spring  v.  Russell,  7  Me.  291;  Lawler  v. 
Baring  Boom  Co.  56  Me.  445;  Farnsworth 
v.  Lime  Rock  R.  Go.  83  Me.  445,  22  Atl. 
373 ;  Riche  v.  Bar  Harbor  Water  Co.  75  Me. 
96/  Hamor  v.  Bar  Harbor  Water  Co.  78  Me. 
132,  3  Atl.  40;  Ulmer  v.  Lime  Rock  R.  Co. 
98  Me.  585,  66  L.  R.  A.  387,  57  Atl.  1001. 

Great  stress,  likewise,  is  laid  in  other 
states  upon  the  element  of  public  good  or 
public  benefit. 

Talbot  v.  Hudson,  16  Gray,  417;  Amos- 
keag  Mfg.  Co.  v.  Worcester,  60  N.  H.  522; 
People  v.  Baltimore  d  0.  R.  Co.  117  N.  Y. 
150,  22  N.  E.  1026;  Re  New  York,  45  N. 
Y.  S.  R.  334,  18  N.  Y.  Supp.  536,  135  N.  Y. 
253,  31  Am.  St  Rep.  825,  31  N.  E.  1043; 
Great  Falls  Mfg.  Co.  v.  Fernald,  47  N.  H. 
444;  Oury  v.  Goodwin,  3  Ariz.  255,  26  Pac. 
376;  Cummings  v.  Peters,  56  Cal.  593 ;  Paw- 
ton  d  H.  Irrigating  Canal  &  Land  Co.  v. 
Farmers9  d  M.  Irrig.  d  Land  Co.  45  Neb. 
884,  29  L.  R.  A.  853,  50  Am.  St.  Rep.  585, 
64  N.  W.  343;  Umatilla  Irrig.  Co.  V.  Barn- 
hart,  22  Or.  389,  30  Pac.  37 ;  West  Virginia 
Transp.  Co.  v.  Volcanic  Oil  d  Coal  Co.  5  W. 
Va.  382;  Stewart  v.  Great  Northern  R.  Co. 
{Re  Stewart)  65  Minn.  515,  33  L.  R.  A. 
427,  68  N.  W.  208;  Butte,  A.  d  P.  R.  Co. 
v.  Montana  Union  R.  Co.  16  Mont.  504,  31 
L.  R.  A.  298,  50  Am.  St.  Rep.  508,  41  Pac. 
232;  Dayton  Gold  d  S.  Min.  Co.  v.  Seawell, 
11  Nev.  394;  Overman  Silver  Min.  Co.  v. 
Corcoran,  15  Nev.  147;  Douglass  v.  Byrnes, 

69  Fed.  31;  Hand  Gold  Min.  Co.  v.  Parker, 
59  Ga,  419;  Moore  v.  Sanford,  151  Mass. 
286,  7  L.  R.  A.  151,  24  N.  E.  323. 

So  much  of  this  charter  as  authorizes  the 
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manufacture,  sale,  and  distribution  of  elec- 
tricity for  lighting  is  for  a  public  use. 

Snell  v.  Clinton  Electric  Light,  H.  d  P. 
Co.  196  111.  626,  58  L.  R.  A.  284,  89  Am. 
St.  Rep.  341,  63  N.  E.  1082;  State  em  reU 
Canton  v.  Allen,  178  Mo.  555,  77  S.  W.  868. 

The  test  of  a  public  use  is  not  the  partic- 
ular use  by  the  customers. 

Rockland  Water  Co.  v.  Camden  d  R. 
Water  Co.  80  Me.  544,  1  L.  R.  A.  388,  15 
Atl.  785. 

A  public  use  is  a  use  by  the  accessible 
public. 

Rockingham  County  Light  d  P.  Co.  v. 
Hobbs,  72  N.  H.  531,  66  L.  R.  A.  581,  58 
Atl.  46;  Lewis,  Em.  Dom.;  Great  Falls 
Mfg.  Co.  v.  Fernald,  47  N.  H.  444;  Re  Rhode 
Island  Suburban  R.  Co.  22  R.  I.  457,  52 
L.  R.  A.  879,  48  Atl.  591;  Fallsburg  Power 
d  Mfg.  Co.  v.  Alewander,  101  Va.  68,  61  L. 
R.  A.  129,  99  Am.  St.  Rep.  855,  43  S.  E.  194. 

The  distribution  of  electric  power,  under 
such  a  charter  as  ours,  is  clearly  a  public  use. 

Salt  Lake  City  v.  Salt  Lake  City  Water 
d  Electrical  Power  Co.  25  Utah,  456,  71  Pac. 
1069;  Brown  v.  Radnor  Twp.  Electric  Light 
Co.  208  Pa.  453,  57  Atl.  904;  State  v.  Ed- 
wards, 86  Me.  102,  25  L.  R.  A.  504,  41  Am. 
St.  Rep.  528,  29  Atl.  947;  McQuillen  v.  Hat- 
ton,  42  Ohio  St.  202;  Coster  v.  Tide  Water 
Co.  18  N.  J.  Eq.  54;  O'Reiley  v.  Kankakee 
Valley  Draining  Co.  32  Ind.  169;  Pocantico 
Waterworks  Co.  v.  Bird,  130  N.  Y.  249,  29 
N.  E.  246;  Ulmer  v.  Lime  Rock  R.  Co.  98 
Me.  580,  66  L.  R.  A.  387,  57  Atl.  1001. 

The  sale  of  power  to  one  customer,  of 
what  the  public  does  not  now  want,  cannot 
deprive  the  condemnation  of  its  public  char- 
acter. 

State,  Slingerland,  Prosecutor,  v.  Newark, 
54  N.  J.  L.  69,  23  Atl.  129;  Kansas  d  T. 
Coal  R.  Co.  v.  Northwestern  Coal  d  Min.  Co. 
161  Mo.  288,  51  L.  R.  A.  936,  84  Am.  St. 
Rep.  717,  61  S.  W.  684;  Chouteau  v.  Union 
R.  d  Transit  Co.  22  Mo.  App.  299;  St.  Louis 
v.  St.  Louis  Gaslight  Co.  5  Mo.  App.  530. 

Savage,  J.,  delivered  the  opinion  of  the 
court: 

Bill  in  equity  praying  for  an  injunction 
to  restrain  the  defendants  from  erecting  a 
line  of  poles  and  wires  across  the  plaintiff's 
farm  in  Benton.  The  case  comes  upon  re- 
port. The  defendants  admit  an  intention  to 
erect  the  line  of  poles  and  wires,  but  claim 
they  have  a  right  to  do  so  under  the  charter 
of  the  Sebasticook  Manufacturing  &  Power 
Company,  one  of  the  defendants,  of  which 
Mr.  Gerald,  the  other  defendant,  is  the  pres- 
ident and  genera]  manager.  It  is  therefore 
necessary  to  examine  the  charter  of  the  de- 
fendant corporation  (chap.  86,  p.  113,  Pri- 
vate and  Special  Laws  of  1899,  as  amended 
by  chap.  271,  p.  429,  of  the  Private  and 
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Special  Laws  of  1008),  in  order  to  ascertain 
its  powers.  Some  question  having  been 
raised  in  regard  to  the  proper  construction 
of  this  charter,  we  will  state,  without  much 
discussion,  the  construction  we  place  upon 
so  much  of  it  as  is  involved  in  the  considera- 
tion of  the  case  before  us;  and  this  we  do, 
at  present,  without  any  reference  to  the  con- 
stitutionality of  any  of  its  provisions. 

By  the  original  charter,  the  company  was 
empowered  to  manufacture,  generate,  sell, 
distribute,  and  supply  electricity  for  light- 
ing, heating,  traction,  manufacturing,  or 
mechanical  purposes  in  the  towns  of  Clinton, 
Benton,  and  Albion,  or  for  any  or  either  of 
such  purposes.  The  company,  therefore, 
might  generate,  sell,  distribute,  and  supply 
electricity  to  others  for  electric  lighting,  or 
electric  heating,  or  traction  power  for  an 
electric  railway,  or  for  electric  power  for 
manufacturing  or  mechanical  purposes,  or 
for  all  these  purposes.  But  it  is  conceded 
that  it  could  not  use  the  electricity  for  these 
purposes  on  its  own  account.  For  instance, 
to  suit  the  illustration  to  this  case,  it  could 
not  itself  engage  in  manufacturing  by  elec- 
tric power.  It  might  sell  such  power  to 
others.  By  the  amendment  of  1903  the  right 
to  manufacture,  etc.,  electricity  for  lighting 
purposes  in  the  town  of  Clinton  was  with- 
drawn. To  accomplish  its  chartered  pur- 
poses, it  was  authorized  to  build  and  main- 
tain a  dam  or  dams  on  the  Sebasticook  river 
in  the  town  of  Benton.  By  the  original  act 
the  company  was  also  authorized  to  take, 
as  for  public  uses, — that  is,  by  the  exer- 
cise of  the  right  of  eminent  domain, — any 
water  rights  or  land,  and  to  flow  any  lands 
or  other  privileges,  for  the  purpose  of  con- 
structing and  maintaining  its  dams,  and  the 
establishment  of  its  plant,  which  includes, 
we  think,  its  pole  and  wire  lines.  But 
by  the  amendment  it  was  provided  that  it 
should  have  "no  right  to  flow  any  mill 
privilege  upon  which  a  dam  is  now  built 
without  the  consent  of  the  owners  thereof." 
The  company,  therefore,  might  take  land 
for  the  erection  of  its  lines  of  poles  and 
wires.  Certain  street  rights  in  Benton  were 
given  by  the  charter,  by  which  poles  could  be 
set  and  wires  extended  for  the  purpose  of 
electric  lighting  in  the  towns  named,  sub- 
ject to  the  permission  of  the  municipal  of- 
ficers, and  subject  to  the  general  laws  reg- 
ulating the  erection  of  poles  and  wires  for 
electrical  purposes.  And  the  company  was 
also  empowered  specifically  to  transmit 
electric  power  within  said  towns,  for  lease 
or  sale)  "in  such  manner  as  may  be  expe- 
dient," and,  subject  to  the  general  laws,  to 
erect  poles  and  wires  for  that  purpose.  The 
towns  and  the  corporation  were  authorized 
to  make  contracts  for  public  lighting. 
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Prior  to  the  bringing  of  this  bill,  the  com- 
pany had  constructed  a  dam  on  the  Sebasti- 
cook river,  in  Benton,  capable  of  developing 
1,258  horse  power  of  water  power.  It  had 
erected  a  station  and  was  installing  an  elec- 
trical plant,  to  be  connected  with  the  water 
wheels.  It  had  contracted  to  deliver  to  the 
Hollingsworth  &  Whitney  Company,  of 
Winslow,  the  entire  electrical  current  or  en- 
ergy developed  by  water  power  on  the  dam 
for  a  period  of  ten  years.  The  electrical 
current  was  agreed  to  be  delivered  at  a 
point  in  Benton,  near  the  Winslow  line, 
where  the  Hollingsworth  &  Whitney  Com- 
pany was  to  take  it  and  transmit  it  by  lines 
of  its  own  to  its  own  mill  in  Winslow  for 
use  as  a  power  in  manufacturing  pulp  and 
paper.  By  a  supplemental  agreement,  made 
after  this  controversy  arose,  the  defendant 
company  reserved  the  right  to  take  from  the 
wires  so  much  electricity  as  might  be  re- 
quired to  enable  it  to  perform  its  duties  as 
an  electric  light  company.  To  transmit  the 
current  from  the  station  to  the  point  of  de- 
livery at  or  near  the  Winslow  line  required 
a  line  of  poles  and  wires  nearly  six  miles 
long.  This  had  nearly  all  been  erected. 
The  line  was  practically  straight.  It  did 
not  follow  the  roads  in  any  place,  but 
crossed  24  farms,  including  the  plaintiff's. 
It  did  not  pass  in  proximity  to  many  build- 
ings. The  testimony  of  the  defendant  Ger- 
ald shows  clearly  that  there  is  now  no  de- 
mand for  public  or  municipal  lighting  in 
Benton,  that  there  are  no  large  villages 
which  require  lighting,  that  one  man,  and 
one  only,  had  agreed  to  take  domestic  lights, 
though  he  (Gerald)  had  talked  frequently 
with  people  about  it,  and  that  between  plain- 
tiff's farm  and  the  end  of  the  line,  about 
2  miles,  with  the  exception  of  tne  last  house 
in  Benton,  there  is  no  call  for  lights  what- 
ever. Mr.  Gerald  said  that  he  did  "not 
know  of  a  thing  from  the  power  station  to 
the  end  of  the  line  that  would  call  for 
power/'  Being  asked  about  the  develop* 
ment  of  electricity  for  people  that  live  along 
the  line,  he  answered,  "I  don't  know  anyone 
that  lives  along  the  line  that  wants  it."  Of 
course,  these  things  are  quite  collateral  in 
some  aspects  of  the  case,  as  will  appear 
when  we  discuss  what  constitutes  a  public 
use;  but  in  other  aspects  they  seem  to  us 
to  be  material  and  important,  as  we  shall 
attempt  to  show  presently. 

It  is  contended  that  the  defendant  com- 
pany, under  its  charter,  has  the  power  to 
exercise  constitutionally  the  right  of  emi- 
nent domain  for  each  of  its  four  chartered 
purposes — furnishing  an  electrical  current 
for  lighting,  for  heating,  for  traction,  for 
power    for    manufacturing    or    mechanical 


1005. 


Brown  v.  Gerald. 


475 


uses.  But  it  makes  the  point  that,  if  for 
any  reason  this  power  cannot  be  exercised 
within  constitutional  limits  for  all  of  these 
purposes,  it  can  certainly  be  used  so  far 
as  electric  lighting  is  concerned,  and  perhaps 
for  other  uses;  and  therefore  that,  if  the 
company  had  the  right  of  eminent  domain 
for  lighting  purposes,  and  exercised  it  in 
this  instance  for  those  purposes  among 
others,  the  taking  would  be  valid,  even  if 
it  could  not  be  sustained,  were  it  dependent 
upon  power  purposes  alone.  It  says  it  had 
a  right  to  take  the  plaintiff's  land  and  erect 
pole  lines  upon  it  for  the  purpose  of  furnish- 
ing an  electric  current  for  lights,  and  that 
that  affords  a  complete  justification,  wheth- 
er it  could  exercise  the  eminent  domain  for 
supplying  power  for  manufacturing  or  not. 
Cole  v.  Cumberland  County,  78  Me.  532,  7 
Atl.  397.  It  says,  and  justly  in  this  aspect, 
that  it  is  for  the  legislature,  and  not  the 
court,  to  say  whether  there  is  any  such  de- 
mand or  exigency  in  that  locality  for  elec- 
tric lights  as  to  justify  the  exercise  of  the 
right  of  eminent  domain. 

We  assume  in  this  case  that  the  taking 
of  the  defendants  was  in  form  for  all  of  its 
chartered  purposes.  We  also  assume,  but 
do  not  decide,  that  under  the  authority  of 
Cole  v.  Cumberland  County,  78  Me. 
532,  7  Atl.  397,  a  taking  may  be  sus- 
tained, even  if  some  of  the  uses  are  ex- 
traconstitutional ;  that  the  bad  may  be  re- 
jected, and  the  good  may  stand.  Some 
courts  have  held  to  the  contrary.  Oaylord 
v.  Sanitary  District,  204  111.  576,  63  L.  R. 
A.  582,  98. Am.  St.  Rep.  235,  68  N.  E.  522; 
Atty.  Gen.  v.  Eau  Claire,  37  Wis.  400.  But 
see  15  Cyc.  Law  &  Proc.  p.  579.  We  think 
it  should  be  conceded  that  the  taking  of  the 
land  for  the  purpose  of  supplying  the  public, 
or  so  much  of  the  public  as  wishes  it,  with 
electric  lighting,  is  for  a  public  use.  But, 
even  so,  it  does  not  necessarily  follow  that 
this  taking  can  be  sustained  as  a  taking  for 
that  purpose.  The  charter  unquestionably 
gives  the  company  the  right  of  eminent  do- 
main for  the  purpose  of  supplying  a  current 
for  electric  lighting.  It  places  no  limita- 
tions or  restrictions  upon  the  exercise  of 
this  right.  The  company  may  go  when  and 
where  it  chooses.  It  may  take  whose  land 
it  chooses-.  It  may  use  its  discretion  as  to 
these  things.  But,  if  the  company  seeks  to 
justify  on  the  ground  that  the  taking  was 
for  lighting  purposes,  it  must  appear  that  it 
exercises  the  right  actually  for  lighting  pur- 
poses. If  it  did  so,  it  might  also  use  the 
property  thus  obtained  for  other  incidental 
purposes,  as  has  many  times  been  held.  See 
Atty.  Qen.  v.  Eau  Claire,  37  Wis.  400.  But, 
to  support  the  taking  under  the  lighting 
feature  of  the  charter,  it  is  necessarv  that 
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it  should  actually  have  been  made  for  that 
purpose.  If  the  legislature  had  authorized 
the  taking  of  this  particular  land  for  light- 
ing purposes,  and  nothing  else,  it  would 
probably  have  been  a  conclusive  determina- 
tion of  the  use  for  which  it  is  intended  to  be 
taken.  But  when  the  legislature  grants  the 
right  of  eminent  domain  for  several  pur- 
poses, for  some  of  which  the  grant  would 
be  constitutional,  and  for  others  not,  with 
the  discretion  in  the  grantee  to  exercise 
the  right  when  and  where  it  chooses,  with- 
in the  confines  of  a  large  territory,  we  think 
it  must  use  that  discretion  in  good  faith, 
and  the  taking  must  actually  be  for  the  con- 
stitutional purpose  in  order  to  be  valid. 
And  we  think,  further,  that  the  actual  pur- 
pose is  open  to  judicial  inquiry.  Randolph, 
Em.  Dom.  47.  Suppose  a  company  were 
chartered  to  do  an  electric  light  and  bank- 
ing business,  and  had  given  to  it  generally 
the  right  of  eminent  domain.  Could  it  con- 
demn a  lot  for  a  banking  house,  under  guise 
of  its  right  to  condemn  for  lighting  pur- 
poses ?  And  if  it  should  in  terms  condemn 
land  for  lighting  purposes,  when  the  real 
and  only  purpose  was  to  secure  a  lot  for 
a  banking  house,  would  the  public,  or  the 
owner  of  the  land  taken,  be  concluded?  We 
think  not.  And  if  it  did,  under  its  general 
powers,  condemn  land  for  lighting  purposes, 
and  use  it  solely  for  a  banking  house,  would 
not  the  presumption  be  strong  that  it  was 
not  actually  condemned  for  lighting  pur- 
poses? Certainly  it  would.  The  con- 
demnation proceedings  afford,  of  course, 
prima  facie  evidence  of  the  purposes  of  the 
taking;  but  we  think  this  ought  not 
to  be,  and  is  not,  conclusive.  The  ex- 
istence of  the  power  to  take  private 
property  for  public  use  by  right  of 
eminent  domain  excludes  the  idea  that  it 
may  be  taken  for  private  use,  or  under  sem- 
blance of  public  use,  and  immediately  or 
ultimately  converted  and  appropriated  to 
private  uses.  Dunham  v.  Williams,  36 
Barb.  136.  "In  determining  that  question 
[of  public  use]  the  courts  are  not  confined 
to,  and  it  is  not  to  be  tested  exclusively  by, 
the  description  of  those  objects  and  pur- 
poses as  set  forth  in  the  articles  of  associa- 
tion; but  evidence  aliunde,  showing  the  ac- 
tual business  proposed  to  be  conducted,  may 
be  considered."  Re  Niagara  Falls  &  W.  R. 
Co.  108  N.  Y.  375,  15  N.  E.  429.  And  we 
think  it  equally  so  when  a  company  at- 
tempts to  exercise  the  right  of  eminent  do- 
main for  several  purposes,  some  of  which 
are  for  public  use  and  some  not.  The  law 
seeks  the  truth.  It  finds  it  sometimes  un- 
der many  disguises.  It  is  particularly  nec- 
essary to  administer  it  in  a  proceeding  by 
which  one  person  seeks  to  obtain  the  prop- 
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erty  of  another  by  eminent  domain,  which 
has  often  been  said  to  be  in  derogation  of 
common  right.  Chicago  d  E.  I.  R.  Co.  v. 
Wiltse,  116  111.  449,  6  N.  E.  49;  Bangor  d 
P.  R.  Co.  v.  McComb,  60  Me.  290;  15  Cyc. 
Law  &  Proo.  p.  567.  It  is  not  necessary  to 
say,  and  it  may  not  be  true,  that  the  pro- 
visions in  this  charter  for  supplying  currents 
for  electric  lighting  were  purely  colorable, 
and  were  never  intended  to  be  used.  Re 
Eureka  Basin  Warehouse  d  Mfg.  Co.  96  N. 
Y.  42.  But,  in  view  of  the  surrounding  situ- 
ation, in  the  sparsely  settled  town  of  Ben- 
ton, in  view  of  the  absence  of  any  call  for 
electric  lighting  in  that  town,  and  of  the 
large  expense  of  installing  an  electric  plant, 
if  the  promoters  had  any  real  intention  of 
doing  anything  towards  electric  lighting  in 
the  lifetime  of  their  charter,  their  hopes 
were  highly  illusionary. 

But  when  we  come  to  consider  this  par- 
ticular case,  we  cannot  doubt.  We  start 
with  a  dam  and  station  erected,  and  elec- 
trical apparatus  installed,  all  at  a  cost  of 
$80,000,  with  one  electric  light  customer  for 
12  lights  secured,  with  one  at  the  Winslow 
end  of  the  line  who  "suggests"  that  he  may 
take  lights,  with  no  other  takers  of  light, 
actual  or  prospective,  between  plaintiff's 
land  and  the  Winslow  line,  2  miles,  with  no 
knowledge  otherwise  of  anyone  along  the 
line  who  wants  or  will  take  light  or  power, 
but,  on  the  other  hand,  with  a  contract  to 
deliver  the  entire  electrical  power  product 
of  the  dam  to  a  manufacturing  company  for 
its  own  purposes  for  ten  years,  at  gro*s 
rental  of  about  $20,000  a  year.  Under 
these  conditions,  the  company  starts  to  lo- 
cate its  line  of  poles  and  wires.  Metaphor- 
ically speaking,  and  practically  so,  in  fact, 
it  goes  straight  as  an  arrow  to  the  point  of 
delivery  to  the  manufacturing  company. 
When  it  reaches  the  plaintiff's  land,  it  has 
seemingly  gone  beyond  the  area  of  possible 
electric  lighting.  Whatever  reasons  there 
may  have  been  for  taking  other  lands  before 
that,  we  must  now  inquire.  For  what  was 
the  intended  taking  of  the  plaintiff's  land? 
Can  a  reasonable  man  doubt?  We  think 
not.  Everything  in  the  case  shows  that  the 
plaintiff's  land  was  being  taken  to  enable 
the  company  to  deliver  electrical  power  to 
the  Hollingsworth  &  Whitney  company,  ac- 
cording to  contract.  A  purpose  to  use  the 
line  for  electric  lighting  was  wanting.  It  is 
not  discoverable.  "The  use  of  a  franchise 
granted  for  public  purposes  as  a  mere  cover 
for  a  private  enterprise  is  contrary  to  pub- 
lic policy,"  said  the  court  in  Fanning  v. 
D.  M.  Osborne  d  Co.  102  N.  Y.  441,  7  N.  E. 
307. 

It  is,  however,  suggested  that  this  con- 
clusion of  fact  ought  not  to  be  reached,  be- 
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cause  the  company  should  not  be  judged  by 
it*  beginnings,  and  because  it  is  ready  to 
furnish  electricity  for  lighting  to  all  along 
the  line  who  wish  it  and  are  desirous  of  us- 
ing it,  and  that  the  future  may  develop  a 
call  for  lighting.  We  do  not  think  this  is 
a  sufficient  answer  in  this  case.  We  are 
satisfied  from  the  whole  case  that  the  com- 
pany, however  willing  it  might  be,  did  not 
expect  or  contemplate  transmitting  a  cur- 
rent for  electric  lighting  along  the  line  on 
land  taken  from  the  plaintiff.  -The  possibil- 
ity of  such  a  use  for  the  public  is  too  remote 
for  consideration.  We  think  it  must  be  held 
that  the  land  of  the  plaintiff  was  actually 
and  primarily  taken  for  the  purposes  of 
the  Hollingsworth  &  Whitney  Company  con- 
tract. 

We  are  therefore  brought  to  inquire 
whether  a  taking  for  that  purpose  can  be 
sustained.  In  other  words,  can  lands  be 
taken  by  the  eminent  domain  for  a  line  of 
poles  and  wires  on  which  is  to  be  transmit- 
ted an  electric  current  for  manufacturing  or 
power  purposes  ?  The  charter  of  the  defend- 
ant company  confers  authority  as  broad  aa 
that,  if  it  can  be  held  to  be  constitutional. 
It  should  be  borne  in  mind  that  the  defend- 
ant corporation  has  no  authority  by  its 
charter  to  use  the  electric  current  generated 
by  it  for  manufacturing  purposes  on  its  own 
account.  It  does  not  purpose  to  do  so.  It 
merely  intends  to  generate  and  sell  an  elec- 
tric current,  and  it  claims  the  right  of  emi- 
nent domain  to  enable  it  to  do  such  a  busi- 
ness, irrespective  of  the  use  to  which  the 
current  is  ultimately  put.  Of  this  we  shall 
speak  later.  The  ultimate  uses  to  which 
the  electric  current  is  to  be  put  must,  how- 
ever, affect  the  application  of  the  right  of 
eminent  domain,  and  we  must  consider  the 
question  with  those  uses  in  mind. 

The  Constitution  of  this  state  (art.  1,  $ 
21),  in  the  Declaration  of  Rights,  provides 
that  private  property  shall  not  be  taken  for 
public  uses  without  just  compensation,  nor 
unless  the  public  exigencies  require  it. 
And  it  is  held  to  be  necessarily  implied  that 
private  property  cannot  be  taken  for  private 
uses  without  the  consent  of  the  owner,  with 
or  without  compensation.  And  it  is  object- 
ed here  that,  where  one  man  is  permitted 
to  take  another's  property  for  the  purpose 
of  thereby  transmitting  an  electric  current 
for  manufacturing  or  mechanical  purposes, 
it  is  subjecting  the  property  to  a  mere  pri- 
vate use. 

All  property  is  held  subject  to  thai  sorer* 
eign  power  which  is  called  the  "eminent  do- 
main," or  superior  dominion.  Cottrill  v. 
Myrick,  12  Me.  222.  It  is  derived  from  the 
ancient  jus  publicum,  by  which  all  property 
was  held  subject  to  the  will  of  the 
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eign.  The  constitutional  provision  referred 
to  did  not  create  the  power,  but  is  a 
limitation  upon  its  exercise.  Private  prop- 
erty can  be  taken  only  for  public  uses,  and 
then  only  in  cases  of  public  exigency. 
Whether  there  is  such  an  exigency,  whether 
it  is  wise,  and  expedient  or  necessary,  that 
the  right  of  eminent  domain  should  be  ex- 
ercised, in  case  the  use  is  public,  is  solely  for 
the  determination  of  the  legislature.  The 
legislature,  however,  cannot  make  a  private 
use  public  by  calling  it  so.  15  Cyc.  Law  & 
Proc.  p.  580.  Whether  the  use  for  which  it 
is  granted  is  a  public  one  must,  in  the  end, 
be  determined  by  the  court.  Kennebec 
Water  District  v.  Waterville,  96  Me.  234, 
52  Atl.  774.  The  right  of  the  state  to  con- 
demn property  for  public  uses  may,  of 
course,  be  exercised  through  the  agency  of 
private  corporations,  formed  for  private 
gain.  Riche  v.  Bar  Harbor  Water  Co.  75 
Me.  91.  So  that  the  real  question  before 
the  court  now  is  this:  Is  the  manufactur- 
ing, generating,  selling,  distributing,  and 
supplying  of  electricity  for  manufacturing 
or  mechanical  purposes  a  public  use  for 
which  private  property  may  be  taken  by  the 
strong  hand  of  the  state?  It  has  been 
pressed  upon  us  with  great  force  and  ability 
that  the  great  public  benefit  and  utility  of 
manufacturing  enterprises  in  this  state  are 
such  as  of  themselves  to  give  to  the  crea- 
tion or  development  of  power  for  their  bene- 
fit the  character  cf  a  public  use.  We  must, 
therefore,  inquire  to  what  extent  public 
benefit  and  utility  may  be  regarded  as  con- 
trolling in  determining  what  is  a  public 
use.  The  term  "public  use"  is  difficult  of 
exact  definition,  and  most  courts  have 
avoided  giving  one  Public  benefit  is,  how- 
ever, one  of  the  essential  characteristics  of 
a  public  use.  There  is  no  doubt  that  the  con- 
ception of  public  benefit  and  public  util- 
ity, and  the  general  welfare  of  the  state, 
even  indirectly  promoted,  has  had  much  to 
do  in  tempering  the  opinions  of  the  courts. 
The  term  is  a  flexible  one,  and  necessarily 
has  been  of  constant  growth,  as  new  public 
uses  have  developed.  Randolph,  Em.  Dom. 
35.  And  it  has  been  said  that  what  is  a 
public  use  under  eminent  domain  statutes 
may  depend  somewhat  upon  the  nature  and 
wants  of  the  community  for  the  time  being. 
Scudder  v.  Trenton  Delaware  Falls  Co.  1 
N.  J.  Eq.  694,  23  Am.  Dec.  756.  It  is  be- 
yond question  that  any  instrumentality 
which  tends  to  promote  the  manufacturing 
industries  of  a  state,  to  furnish  labor  for  its 
mechanics,  to  create  the  need  of  markets  for 
its  products,  and  to  develop  and  utilize  its 
natural  advantages  is  of  great  public  bene- 
fit. And  our  attention  has  been  called  to 
many  cases  where  this  court,  in  discussing 
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the  doctrine  of  public  use,  has  used  expres- 
sions similar  to  those  which  we  have  used 
above.  Spring  v.  Russell,  7  Me.  273;  Law- 
ler  v.  Baring  Boom  Co:  56  Me.  445;  Riohe 
v.  Bar  Harbor  Water  Co.  75  Me.  91 ;  Hamor 
v.  Bar  Harbor  Water  Co.  78  Me.  132,  3  Atl. 
40 ;  Farnsworth  v.  Lime  Rock  R.  Co.  83  Me, 
440,  22  Atl.  373;  Ulmer  v.  Lime  Rdok  R. 
Co.  98  Me.  580,  66  L.  R.  A.  387,  57  Atl. 
1001.  But  it  is  to  be  observed  that  in  none 
of  these  cases  was  any  question  like  the 
precise  one  before  us  under  consideration. 
In  each  the  question  concerned  a  use 
which  was  public,  even  by  the  narrowest 
definition  of  a  public  use, — a  use  in 
which  the  public  had  not  Only  an  indirect 
benefit,  but  in  which  the  public  had  a 
right  to  participate  directly.  These  cases 
relate  to  railroads,  water  companies,  broom 
companies,  canals,  and  the  improvement  of 
public  streams.  As  to  such  cases  there  is 
now  no  doubt.  Their  uses  are  rightly 
deemed  public.  The  public,  or  such  part 
of  the  public  as  has  occasion  to,  may  di- 
rectly enjoy  them.  Such  uses  are  of  gTeat 
public  benefit 

When,  however,  we  leave  those  classes  of 
cases  which  are  universally  regarded  as  pub- 
lic, and  come  to  those  which  stand  on  de- 
batable ground,  we  find  that  the  doctrine 
that  public  benefit  and  utility  is  a  justifica- 
tion for  the  exercise  of  the  right  of  eminent 
domain  has  been  asserted  more  especially  in 
four  classes  of  cases:  Those  relating  to  the 
development  of  water  power  for  mills  under 
general  or  special  mill  or  flowage  acts; 
those  arising  under  drainage  acts  for  the 
reclamation  of  wet  and  marshy  lapds ;  those 
relating  to  the  irrigation  of  arid  lands;  and 
those  relating  to  the  promotion  of  mining. 
Of  the  mining  acts,  outside  of  states  whose 
Constitutions  in  terms  recognize  mining  as 
a  public  use,  it  may  be  said  that  the  au- 
thorities differ  as  to  the  effect  of  the  mere 
public  benefit.  Overman  Silver  Min.  Co.  v. 
Corcoran,  15  Nev.  147;  Consolidated  Chan- 
nel Co.  v.  Central  P.  R.  Co.  51  Cal.  269. 
And  it  was  held  in  Fallbrook  Irrig.  District 
v.  Bradley,  164  U.  S.  112,  41  L.  ed.  369,  17 
Sup.  Ct.  Rep.  56,  that  the  irrigation  acts  of 
the  western  states  are  sustainable  on  the 
ground  of  a  regulation  of  the  common  inter- 
ests of  the  owners, — a  doctrine  applied  else- 
where to  drainage  acts. 

It  is  in  the  early  cases  in  Massachusetts 
that  we  find  that  mill  acts,  giving  the  right 
to  flow  the  land  of  others  for  the  purpose 
of  creating  a  water  power  for  mills,  and 
drainage  acts,  for  the  reclamation  of  waste 
lands,  were  first  sustained  under  the  emi- 
nent domain  clause  of  the  Bill  of  Rights; 
and  it  would  seem  that  the  doctrine  has 
been  accepted,  in  most  of  the  states  where  it 
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in  in  vogue,  on  the  authority  of  the  Massa- 
chusetts decisions.  The  history  of  those  de- 
cisions is  instructive.  In  Fiske  v.  Framing- 
ham  Mfg.  Co.  (1831)  12  Pick.  68,  it  was  de- 
clared that  the  mill  acts,  by  which  the  own- 
er of  a  mill  privilege  was  authorized  to 
build  a  dam  on  his  own  land  for  the  purpose 
of  creating  a  water  power,  and  thereby  flow 
the  water  of  the  stream  back  upon  the  land 
of  an  upper  proprietor,  rest  only  partly  for 
their  justification  upon  the  interest  which 
the  community  at  large  has  in  the  use  and 
employment  of  mills,  and  partly  upon  the 
nature  of  the  property,  which  is  often  so 
situated  that  it  could  not  be  beneficially  used 
without  the  aid  of  this  power.  See  Vea- 
zie  v.  Dtcinel,  50  Me.  470.  In  Boston  & 
R.  Mill  Dam  Corp.  v.  Newman  (1832)  12 
Pick.  467,  23  Am.  Dec.  622,  it  was  held  that 
the  construction  under  legislative  authority 
of  a  dam  across  a  navigable  arm  of  the  sea, 
for  the  purpose  of  obtaining  a  head  and  fall 
of  water  whereby  to  work  gristmills,  run 
manufactories  and  other  mills  for  other  use- 
ful purposes,  and  also  to  make  an  avenue 
or  highway  over  the  dam,  was  an  appropria- 
tion to  public  uses  within  the  provision  of 
the  10th  article  of  the  Bill  of  Rights.  The 
court,  arguendo,  said:  "Here  was  a  crea- 
tion of  an  immense  perpetual  mill  power,  as 
well  as  a  safe  and  commodious  avenue. 
.  .  .  We  should  be  at  a  loss  to  imagine 
any  undertaking  ...  in  which  the 
public  had  a  more  certain  and  direct  inter- 
est and  benefit."  The  court  cited  the  mill 
acts  as  analogous,  on  the  ground  that  they 
were  "greatly  beneficial  to  the  public."  In 
Hazen  v.  Essex  Co.  (1853)  12  Cush.  475,  the 
declared  purposes  of  the  defendant  corpora- 
tion 'were  to  improve  the  navigation  of  the 
Merrimac  river,  and  to  construct  a  dam 
across  it  for  the  purpose  of  creating  a  water 
power  to  be  used  for  mechanical  and  manu- 
facturing purposes.  The  court,  speaking  of 
the  latter  purpose,  said :  "The  establishment 
of  a  great  mill  power  for  manufacturing 
,  purposes  as  an  object  of  great  public  inter- 
est, especially  since  manufacturing  has  come 
to  be  one  of  the  great  public  industrial  pur- 
suits of  the  commonwealth,  seems  to  have 
been  regarded  by  the  legislature  and  sanc- 
tioned by  the  jurisprudence  of  the  common- 
wealth, and,  in  our  judgment,  rightly  so,  in 
determining  what  is  a  public  use,  justify- 
ing the  exercise  of  the  right  of  eminent  do- 
main." This  was  affirmed  in  Com.  v.  Essex 
Co.  (1859)  13  Gray,  239.  In  Talbot  v.  Hud- 
son (1860)  16  Gray,  417,  a  large  area  of 
land  in  different  towns,  and  owned  by  many 
owners,  was  overflowed  by  water  raised  by  a 
dam,  which  it  was  sought,  under  legislative 
authority,  to  remove,  for  the  purpose  of 
reclaiming  the  land.  It  was  held  that  the 
70  L.  R.  A. 


dam  could  be  taken  as  for  public  use.  This 
language  was  used:  "In  a  broad  and  com- 
prehensive view,  such  as  has  been  heretofore 
taken  of  the  construction  of  this  clause  of 
the  Declaration  of  Rights,  everything  which 
tends  to  enlarge  the  resources,  increase  the 
industrial  energies,  and  promote  the  produc- 
tive power  of  any  considerable  number  of  in- 
habitants of  a  section  of  the  state,  or  which 
leads  to  the  growth  of  towns  and  the  crea- 
tion of  new  sources  for  the  employment  of 
capital  and  labor,  indirectly  contributes  to 
the  general  welfare  and  to  the  prosperity  of 
the  whole  community."  The  mill  acts  were 
cited  as  examples  of  a  public  use,  and  it 
was  declared  that,  "if  it  is  lawful  and  con- 
stitutional to  advance  the  manufacturing  or 
mechanical  interests  of  a  section  of  the  state, 
by  allowing  individuals  acting  primarily  for 
their  own  profit  to  take  private  property, 
there  would  seem  to  be  little,  if  any,  room 
for  doubt  as  to  the  authority  of  the  legis- 
lature, acting  as  the  representatives  of  the 
whole  people,  to  make  a  similar  appropria- 
tion by  their  own  immediate  agents  in  order 
to  promote  the  agricultural  interests  of  a 
large  territory."  The  general  drainage  act 
for  the  improvement  of  meadows  was  also 
cited  as  providing  for  an  analogous  public 
use.  But  in  Murdoch  v.  Stickney  (1851) 
8  Cush.  113,  and  Bates  v.  Weymouth  Iron 
Co.  8  Cush.  548,  it  was  held  that  the 
principle  on  which  the  mill  acts  are  "found- 
ed is  not,  as  has  sometimes  been  supposed, 
the  right  of  eminent  domain,  the  sovereign 
right  of  taking  private  property  for  public 
use."  The  mill  acts  were  said  to  be  only  a 
slight  modification  of  the  rule  of  the  com- 
mon law  for  regulating  the  rights  of  pro- 
prietors, on  one  and  the  same  stream,  from 
its  rise  to  its  outlet,  in  a.  manner  best  cal- 
culated, on  the  whole,  to  promote  and  secure 
their  common  rights  in  it.  "Whether,"  the 
court  says  in  Murdoch  v.  Stickney,  "if  this 
were  an  original  question,  this  legislation 
[mill  act]  would  be  considered  as  trenching 
too  closely  upon  the  great  principle  which 
gives  security  to  private  rights,  it  seem? 
now  too  late  to  inquire." 

Later  the  Massachusetts  court,  in  Lowell 
v.  Boston  (1873)  111  Mass.  454,  15  Am. 
Rep.  39,  said  that  the  doctrine  of  public  use 
asserted  in  Hazen  v.  Essex  Co.  12  Cush. 
475,  rested  upon  the  improvement  of  naviga- 
tion provided  for,  and  not  upon  the  general 
benefit  flowing  from  the  establishment  of 
mills.  And  the  court  in  that  case  said 
that  the  mill  acts,  and  drainage  acts,  as  in 
Talbot  v.  Hudson,  16  Gray,  417,  were  not 
to  be  justified  under  the  right  of  eminent 
domain,  and  that  they  involved  no  other 
governmental  power  than  that  "'to  make, 
ordain,  and  establish  all  manner  of  whole- 
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some  and  reasonable  orders,  laws,  statutes, 
and  ordinances/  as  the  general  court  'shall 
judge  to  be  for  the  good  and  welfare  of 
this  commonwealth,  and  for  the  government 
and  ordering  thereof,  and  of  the  subjects  of 
the  same/  Mass.  Const,  chap.  1,  art.  4, 
§  1."  In  the  same  case,  speaking  of  Dorgan 
v.  Boston,  12  Allen,  223,  and  Dingley  v. 
Boston,  100  Mass.  544,  in  which  the  right 
of  eminent  domain  for  certain  public  im- 
provements was  contested,  the  court  used 
this  significant  language:  "This  benefit 
.  .  .  [the  promotion  of  the  general  pros- 
perity and  public  welfare]  was  anticipated, 
and  was  doubtless  one  of  the  influential  in- 
ducements to  the  adoption  of  the  statutes 
giving  authority  for  the  improvements.  It 
was  not  in  this  general  advantage,  however, 
that  the  justification  under  the  Constitu- 
tion for  such  an  exercise  of  power  was 
found,  but  in  the  direct  and  special  public 
service,"  And  finally,  in  Turner  v.  Nye 
(1891)  154  Mass.  579,  14  L.  R.  A.  487,  28 
N.  E.  1048,  where  the  court  sustained  the 
constitutionality  of  an  act  authorizing  the 
flowing  of  flats  for  the  raising  of  a  pond  for 
the  culture  of  fishes,  but  expressly  on  the 
"good  and  welfare"  clause  of  the  Constitu- 
tion cited  by  us,  and  not  on  the  right  of  emi- 
nent domain,  the  court  said:  "It  is  upon 
this  provision  [the  'good  and  welfare* 
clause]  that  the  mill  acts  have  been  placed 
finally  in  this  state,  after  what  appear  at 
times  to  have  been  somewhat  conflicting 
views.  ...  It  may  be  doubted  whether, 
as  new  legislation,  they  could  be  sustained 
as  an  exercise  of  the  right  of  eminent  do- 
main." If  we  understand  the  purport  of 
the  later  Massachusetts  decisions,  it  is  to 
the  effect  that  the  earlier  cases  of  Boston 
&  R.  Mill  Dam  Corp.  v.  Newman,  12  Pick. 
467,  23  Am.  Dec.  622;  Hazen  v.  Essex  Co. 
12  Cush.  475,  and  Talbot  v.  Hudson,  16 
Gray,  417,  are  no  longer  authority  for  the 
doctrine  that  either  the  general  mill  acts, 
or  special  legislation  for  taking  private 
property  for  the  purpose  of  creating  a 
water  power  for  manufacturing  purposes, 
can  be  sustained  as  involving  public  uses, 
on  the  ground  of  great  public  benefit  or 
utility.  We  have  no  such  broad  and  com- 
prehensive "good  and  welfare"  provisions 
in  our  Constitution  as  the  one  referred 
to  in  the  Constitution  of  Massachusetts, 
and,  if  we  had*,  it  is  difficult  to  see  why  such 
a  legislative  authority  would  not  be  limited 
by  the  necessarily  implied  provision  that 
private  property  shall  be  taken  only  for 
public  uses.  Besides,  it  is  held,  and  we 
think  properly,  that  the  term  "public  use" 
cannot  be  construed  to  be  the  equivalent 
of  "general  welfare"  or  "public  good."  It 
must  receive  a  more  restricted  definition. 
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Kinnie  v.  Bare,  68  Mich.  625,  36  N.  W.  672 : 
1  Lewis,  Em.  Dom.  §  163. 

But,  following  the  earlier  Massachusetts* 
cases,  in  time  at  least,  it  was  held  in  Great 
Falls  Mfg.  Co.  v.  Fernald  (1867)  47  N. 
H.  444,  that  the  legislature  had  power  to 
authorize  a  corporation  established  for  man- 
ufacturing purposes  to  flow  back  water  onto 
the  land  of  another,  without  his  consent,  in 
order  to  create  the  water  power  used  in 
carrying  on  its  works.  This  was  held  to  be 
a  public  use,  on  the  ground  that  it  was 
for  general  public  utility,  and  Boston  & 
R.  Mill  Dam  Corp.  v.  Newman,  12  Pick. 
467,  23  Am.  Dec.  622,  and  Hazen  v.  Essex 
Co.  12  Cush.  475,  were  cited  as  authorities 
to  that  effect.  The  court  also  cited  the 
"general  welfare"  clause  in  the  New  Hamp- 
shire Bill  of  Rights,  similar  to  that  in  Mass- 
achusetts'. Xne  court,  in  New  Hampshire, 
did  not  waver  from  this  public  use  doctrine 
{Ash  v.  Cummings,  50  N.  H.  592;  Amos- 
keag  Mfg.  Co.  v.  Head,  56  N.  H.  386; 
Amoskeag  Mfg.  Co.  v.  Worcester,  60  N.  H. 
522),  except  to  say  that  the  flowage  act 
went  to  the  verge  of  constitutional  power 
{Salisbury  Mills  v.  Forsaith,  57  N.  H.  124), 
until  Rockingham  County  Light  d  P.  Co.  v. 
Hobbs,  72  N.  H.  531,  66  L.  R.  A.  581,  58 
Atl.  46,  in  which  case  the  court  said  of 
Great  Falls  Mfg.  Co.  v.  Fernald,  47  N.  H. 
444:  That  case  is  sui  generis,  and  is  limit- 
ed to  flowage  rights.  That  and  other  cases 
cannot  be  regarded  as  deciding  the  "public 
use"  in  the  Bill  of  Rights  is  synonymous 
with  public  benefit,  public  advantage,  or  any 
use  that  is  for  the  benefit  and  welfare  of 
the  state.  Nevertheless,  the  court  said 
that  the  conclusion  that  the  use  of  land 
for  the  production  and  distribution  of  power 
may  be  a  public  use  is  shown  by  the  mill 
acts  and  the  decisions  respecting  them:  cit- 
ing the  Fernali  Case  in  Massachusetts,  and 
its  own  case  of  Amoskeag  Mfg.  Co.  v.  Head. 

In  Vermont  the  ruling  has  been  the  other 
way.  The  court  there  declined  to  follow 
Massachusetts  and  New  Hampshire,  and 
held  that,  under  a  mill  flowage  act  the  exer- 
cise of  mill  flowage  rights  for  the  benefit 
of  mills,  even  of  gristmills,  was  not  for  a 
public  use.  Tyler  v.  Beavher,  44  Vt.  648,  8 
Am.  Rep.  398.  In  Re  Barre  Water  Co.  62  Vt. 
27,  9  L.  R.  A.  195,  20  Atl.  109,  it  was  held 
that  a  water  company,  having  authority  to 
take  private  waters  for  the  extinguishment 
of  fires,  and  for  domestic,  sanitary,  and 
other  purposes,  cannot  use  the  water  of 
a  private  stream  for  private  manufacturing 
purposes.  And  in  Avery  v.  Vermont  Elec- 
tric Co.  (1903)  75  Vt.  235,  59  L.  R.  A.  817, 
98  Am.  St.  Rep.  818,  54  Atl.  179,  it  was 
held  that  the  generation  of  electricity  by 
an  individual  for  the  purpose  of  supplying 
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a  railroad  company  with  power  to  operate 
its  road  is  not  a  public  use.  The  court, 
in  Rhode  Island,  we  think,  inclines  the  same 
way.  Re  Rhode  Island  Suburban  R. 
Co.  22  R.  I.  457,  52  L.  R.  A.  879,  48  Atl. 
591.  On  the  other  hand,  the  court,  in  Con- 
necticut, in  Olmstead  v.  Camp  (1866)  33 
Conn.  532,  89  Am.  Dec.  221,  holding  a  flow- 
age  act  for  the  .benefit  of  mills  constitu- 
tional, as  authorizing  a  taking  for  public 
use,  declared  that  it  is  the  settled  law  of  the 
country  that  the  flowing  of  lands  for  mill 
purposes  is  a  taking  for  a  public  use.  The 
court  defined  "public  use"  to  be  public  use- 
fulness, utility,  or  advantage,  or  what  is 
productive  of  general  benefit,  and  said  that 
any  taking  by  the  state  for  purposes  of 
great  advantage  to  the  community  is  a 
taking  for  a  public  use;  citing .Fiske  v. 
Framingham  Mfg.  Co-  12  Pick.  68;  Boston 
<£  R.  Mill  Dam  Corp.  v.  Newman,  12  Pick. 
467.  23  Am.  Dec.  622,  and  Talbot  v.  Hudson, 
16  Gray,  417.  In  Miller  v.  Troost  (1869) 
14  Minn.  365,  Gil.  282,  the  court  felt  con- 
strained to  hold  a  mill  act  constitutional, 
purely  on  the  authority  of  the  cases  decided 
elsewhere;  citing  Olmstead  v.  Camp,  33 
Conn.  532,  89  Am.  Dec.  221 ;  Fiske  v.  Fram- 
ingham Mfg.  Co.  12  Pick.  68.  But  the  court 
said:  "It  is  difficult  to  reconcile  these  stat- 
utes, upon  principles,  with  the  constitution- 
al rights  of  the  citizen."  In  Newoomb  v. 
Smith  (1849)  1  Cband.  (Wis.)  71,  a  ma- 
jority of  the  court  held  a  mill  dam  and  a 
flowage  act  constitutional,  on  the  authority, 
chiefly,  of  the  prior  decisions  in  Massachu- 
setts and  New  Hampshire.  The  same  court, 
in  Fisher  v.  Horicon  Iron  A  Mfg.  Co.  ( 1860) 
10  Wis.  351,  said:  "We  are  free  to  confess 
that,  if  the  question  as  to  the  constitutional- 
ity of  the  milldam  law  were  now  for  the 
first  time  presented  to  this  #  court,  and  we 
were  not  embarrassed  by  former  adjudica- 
tion upon  it,  we  should  doubtless  come  to  a 
different  conclusion  upon  the  question  from 
that  arrived  at  by  the  majority  of  the 
court  in  Neiccomb  v.  Smith."  That  a  great 
public  benefit  justifies  the  exercise  of  the 
right  of  eminent  domain,  as  for  a  public  use, 
in  creating  or  improving  water  power  for 
manufacturing  purposes,  is  supported  on 
the  ground  of  public  benefits,  in  Scudder  v. 
Trenton  Delaware  Falls  Co.  1  N.  J.  Eq. 
694,  23  Am.  Dec.  756 ;  Hankins  v.  Lawrence, 
8  Blackf.  266,  and  perhaps  in  other  states. 
It  is  noticeable  that  the  mill  acts  generally, 
when  sustained,  have  been  sustained  under 
protest.  See  note  to  Turner  v.  Nye,  14  L. 
R.  A.  487. 

In  Varick  v.  Smith,  5  Paige,  137,  28  Am. 
Dec.  417,  it  was  held  that  water  could  not 
be  diverted  for  the  purpose  of  creating 
water  power  to  lease,  because  it  was  not  a 
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public  use.  In  Hay  v.  Cohoes  Co.  )  Barb. 
42,  it  was  denied  that  the  legislature  could 
exercise  the  right  of  eminent  domain  for 
mills  of  any  kind.  See  Re  Eureka  Basin 
Warehouse  6  Mfg.  Co.  96  N.  Y.  42.  See 
also  Re  Tuthill,  163  N.  Y.  133,  49  L.  R.  A. 
781,  79  Am.  St.  Rep.  574,  67  N.  E.  303, 
holding  a  drainage  act  unconstitutional.  In 
Oaylord  v.  Sanitary  District,  204  111.  576, 
63  L.  R.  A.  582,  98  Am.  St.  Rep.  235,  68 
N.  E.  522,  the  court  held  that  a  mill  act 
with  accompanying  right  of  eminent  domain 
could  be  sustained  for  public  gristmills,  but 
not  for  other  mills.  The  same  doctrine  is 
supported  in  Harding  v.  Qoodlett,  3  Yerg. 
41,  24  Am.  Dec.  546.  A  mill  act  was  .held 
unconstitutional,  as  not  being  for  public 
uses,  in  Ryerson  v.  Brown,  35  Mich.  333, 
24  Am.  Rep.  564,  in  an  able  and  exhaustive 
opinion  prepared  by  Judge  Cooley,  in  which 
he  analyzed  nearly  all  the  authorities.  See 
Southwest  Missouri  Light  Co.  v.  Scheurieh, 
174  Mo.  235,  73  S.  W.  496.  When  the  case 
of  Amoskeag  Mfg.  Co.  v.  Head,  56  N.  H. 
386,  was  before  the  Supreme  Court  of  the 
United  States  on  error,  that  court  declined 
to  express  any  opinion  as  to  whether  the 
creation  of  water  power  for  manufacturing 
purposes  was  a  public  use,  but  rested  its 
decision,  sustaining  the  judgment  of  the 
supreme  court  of  New  Hampshire,  on  the 
ground  that  a  statute  that  authorized  the 
building  of  dams  and  the  raising  of  water, 
thereby  causing  it  to  flow  back  upon  lands 
of  another,  might  be  considered  as  regula- 
ting the  manner  in  which  the  rights  of  pro- 
prietors of  lands  adjacent  to  a  stream  may 
be  asserted  and  enjoyed,  with  due  regard  to 
the  interests  of  all  and  to  the  public  good. 
113  U.  S.  9,  28  L.  ed.  889,  5  Sup.  Ct.  Rep. 
441.  See  Wurts  v.  Hoagland,  114  U.  S. 
606,  29  L.  ed.  229,  5  Sup.  Ct.  Rep.  1086. 
This  is  the  doctrine,  as  we  have  pointed  out, 
of  the  later  Massachusetts  cases.  In  Kau~ 
kauna  Water  Power  Co.  v.  Oreen  Bay  & 
M.  Canal  Co.  142  U.  S.  254,  35  L.  ed.  1004, 
\l  Sup.  Ct.  Rep.  173,  the  court  sustained 
the  taking  in  that  case  on  the  ground  that 
it  was  for  the  improvement  of  the  naviga- 
tion of  a  river,  but  said  also:  "It  is  prob- 
ably true  that  it  is  beyond  the  competency 
of  the  state  to  appropriate  to  itself  the 
property  of  individuals  for  the  sole  purpose 
of  creating  a  water  power  to*  be  leased  for 
manufacturing  purposes.  This  would  be  a 
case  of  taking  the  property  of  one  man  for 
the  benefit  of  another,  which  is  not  a  consti- 
tutional exercise  of  the  right  of  eminent  do- 
main." 

It  is  suggested  by  counsel  that  in  this 
state  the  court  has  already,  by  implication 
at  least,  sustained  the  doctrine  that  the  cre- 
ation of  power  for  manufacturing,  either 
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as  electrical  power  or  water  power,  may  be 
regarded  as  a  public  use.  But  that  position 
cannot  be  sustained.  Two  cases  are  cited. 
In  Edison  United  Mfg.  Co.  v.  Farmington 
Electric  Light  <£  P.  Co.  82  Me.  464,  19  Atl. 
859,  although  the  word  "power"  appeared  in 
the  corporate  name  of  the  defendant,  the 
case  does  not  show  what  authority  it  had 
or  claimed  as  to  the  creation  or  distribu- 
tion of  electric  power.  That  question  was 
not  discussed  in  the  opinion  of  the  court. 
The  defendant  was  treated  as  an  electric 
light  company.  In  Rockland  Water  Co.  v. 
Camden  d  R.  Water  Co.  80  Me.  544,  1  L. 
R.  A.  388,  15  Atl.  785,  the  right  to  the  exer- 
cise of  eminent  domain  for  creating  water 
power  was  not  under  consideration. 

But  Jordan  v.  Woodward  (1855)  40  Me. 
317,  was  a  case  arising  under  our  mill  act. 
Its  constitutionality  was  sustained,  but  only 
on  the  ground  of  its  great  antiquity  and  the 
long  acquiescence  of  our  citizens  in  its  provi- 
sions. The  court  said  that  it  pushed  the 
power  of  eminent  domain  to  the  very  verge 
of  constitutional  inhibition,  and  added: 
"But  the  reasons  in  which  this  policy  origi- 
nated have  long  since  ceased  to  exist.  Pri- 
vate capital  has  largely  accumulated,  and 
now  seeks  investment  in  mills  of  various 
descriptions,  or  in  other  enterprises  for  pri- 
vate gain.  That  the  existence  of  water  mills 
is  a  matter  of  public  convenience  at  this 
day  is  undeniable.  So,  too,  is  the  existence 
of  the  shop  of  the  smith,  the  store  of  the 
grocer,  the  house  of  the  innholder,  and  a 
great  variety  of  business  enterprises  in 
which  our  citizens  employ  their  labor  and 
capital.  In  fact,  there  is  no  branch  of  law- 
ful business  which  may  not  contribute  to 
the  public  good,  and  for  which  there  may 
not,  to  a  certain  extent,  exist  a  public 
necessity.  Yet  to  authorize  the  appropri- 
ation of  private  property  for  all  these  vari- 
ous purposes  would  be  destructive  of  pri- 
vate rights,  and  unsettle  the  tenure  by  which 
property  is  holden."  These  general  views 
were  emphasized  in  Allen  v.  Jay,  60  Me.  124, 
1 1  Am.  Rep.  185,  and  they  have  continued  to 
express  the  law  of  this  state  until  the  pres- 
ent time.  The  doctrine  of  Jordan  v.  Wood- 
ward, basing  the  constitutionality  of  the 
mill  act  upon  "great  antiquity"  and  "long 
acquiescence,"  and  not  upon  "public  bene- 
fit," has  never  been  extended,  and  we  think 
it  should  not  be.  Mr.  Lewis,  in  his  work 
on  Eminent  Domain,  after  reviewing  the 
cases,  says  (§  181)  :  "Sawmills  and  grist- 
mills, carding  and  fulling  mills,  cotton  gins 
and  other  mills,  which  are  regulated  by 
law  and  obliged  to  serve  the  public,  are  un- 
doubtedly a  public  use.  But,  as  respects 
all  other  kinds  of  mills,  although  they  may 
be  a  public  benefit,  they  are  not  a  public  use 
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within  the  meaning  of  the  Constitution." 
State  v.  Edwards,  86  Me.  102,  25  L.  R.  A. 
504,  41  Am.  St.  Rep.  528,  29  Atl.  947. 

Taking  the  decided  cases  generally,  we 
think  that  the  weight  of  authority  does  not 
sustain  the  doctrine  that  a  public  use,  such 
as  justifies  the  taking  of  private  property 
against  the  will  of  the  owner,  may  rest 
solely  upon  public  benefit,  or  public  interest, 
or  great  public  utility.  This  was,  no  doubt, 
the  early  doctrine  in  Massachusetts,  as  ap- 
plied to  mill  acts  and  drainage  acts,  and  we 
think  the  cases  show  that  the  doctrine  was 
adopted  in  other  states  largely  on  the  au- 
thority of  the  Massachusetts  decisions. 
But,  plainly,  it  has  since  been  repudiated  by 
Massachusetts  herself-  Something  more 
than  mere  public  benefit  must  flow  from 
the  contemplated  use.  Gaylord  v.  Sanitary 
District,  204  111.  576,  63  L.  R.  A.  582,  98 
Am.  St.  Rep.  235,  68  N.  E.  522.  Public  ben- 
efit or  interest  is  not  synonymous  with  pub- 
lic use.  Re  Niagara  Falls  d  W.  R.  Co.  108 
N.  Y.  375,  15  N.  E.  429;  Avery  v.  Vermont 
Electric  Co.  75  Vt.  235,  59  L.  R.  A.  817,  98 
Am.  St.  Rep.  818,  54  Atl.  179.  Neither 
mere  public  convenience  nor  mere  public 
welfare  will  justify  the  exercise  of  the 
right  of  eminent  domain.  Kinnie  v.  Bare, 
68  Mich.  625,  36  N.  W.  672,  If  the  doc- 
trine of  public  utility  were  adopted  in  its 
fullest  extent,  there  would  practically  be  no 
limit  upon  the  exercise  of  this  power.  See 
Beekman  v.  Saratoga  d  S.  R.  Co.  22  Am. 
Dec,  note,  pp.  688,  704   (3  Paige,  45). 

Judge  Cooley,  in  his  work  on  Constitu- 
tional Limitations,  6th  ed.  p.  653,  says: 
"Nor  could  it  be  of  importance  that  the 
public  would  receive  incidental  benefits,  such 
as  usually  spring  from  the  improvement  of 
lands  or  the  establishment  of  prosperous 
private  enterprises.  The  public  use  implies 
a  possession,  occupation,  and  enjoyment  of 
the  land  by  the  public  at  large,  or  by  public 
agencies ;  and  a  due  protection  to  the  rights 
of  private  property  will  preclude  the  govern- 
ment from  seizing  it  in  the  hands  of  the 
owner,  and  turning  it  over  to  another  on 
vague  grounds  of  public  benefit  to  spring 
from  the  more  profitable  use  to  which  the 
latter  may  devote  it."  And  again,  on  page 
655 :  "That  only  can  be  considered  .  .  . 
[a  public  use]  where  the  government  is 
supplying  its  own  needs,  or  is  furnishing 
facilities  for  its  citizens  in  regard  to  those 
matters  of  public  necessity,  convenience,  or 
welfare  which,  on  account  of  their  pecu- 
liar character,  and  the  difficulty — perhaps 
impossibility — of  making  provision  for  them 
otherwise,  is  alike  proper,  useful,  and  need- 
ful for  the  government  to  provide."  There 
is  perhaps  no  general  definition  more  satis- 
factory than  this  one.  And  we  think  there 
31 


482 


Maine  Supeeme  Judicial  Court. 


Junk, 


is  nothing  in  the  creation  and  distribution 
of  power  for  manufacturing  enterprises,  no 
matter  how  great  their  general  utility, 
which  makes  it  "alike  proper,  useful,  and 
needful"  for  the  government  to  provide  for 
it.  They  are  clearly  private  enterprises, 
built  up  by  private  capital,  for  private  gain. 
They  are  not  subject  to  governmental  regu- 
lation as  public  enterprises.  Their  promo- 
ters and  owners  manage  them  to  suit  them- 
selves, so  long  as  they  do  not  interfere 
with  the  rights  of  others.  The  history  of 
water-power  development  in  this  state  shows 
that  private  enterprise  has  been  amply  able 
to  overcome  all  obstacles.  It  is  not  enough 
to  say  that,  by  converting  water  power  into 
electric  power,  it  can  be  carried  great  dis- 
tances and  applied  more  economically  and 
profitably.  In  that  way  the  use  of  power 
may  be  made  more  convenient.  It  may  tend 
to  the  building  of  more  mills,  or  larger  ones. 
It  may  be  incidentally  a  public  benefit.  But 
it  is  nevertheless,  in  its  legal  aspect,  merely 
an  aid  to  private  enterprise.  To  enable  the 
right  of  eminent  domain  to  be  exercised  in 
such  behalf  would  be  taking  the  property  of 
one  private  person  for  the  use  of  another 
private  person,  and  this  has  been  denomi- 
nated "not  legislation,  but  robbery."  Cos- 
ter v.  Tide  Water  Co.  18  N.  J.  Eq.  54.  We 
think  it  cannot  be  done  without  an  entire 
disregard  of  the  constitutional  limitation. 
Allen  v.  Jay,  60  Me.  124,  11  Am.  Rep.  185. 
So  far  we  have  considered  the  general 
question  whether  the  development  of  power 
for  manufacturing  purposes  is  a  public  use, 
because  we  have  deemed  it  essential  to  the 
correct  consideration  of  the  remaining  posi- 
tion of  the  defendants.  It  is  contended  that, 
granting  that  the  manufacturing  uses  of  the 
current  of  electricity  proposed  to  be  devel- 
oped are  private,  nevertheless  the  powers 
granted  to  this  corporation  are  for  public 
uses.  The  defendant  corporation  claims 
that  it  is  a  quasi  public  corporation, 
charged  with  the  performance  of  public 
duties,  and  subject  to  governmental  reg- 
ulations, and  that  it  possesses  the  rights 
of  quasi  public  corporations,  among  which 
may  be,  if  a  statute  authorizes  it,  the  right 
of  eminent  domain.  It  says  the  uses  of 
property  taken  by  it  under  the  right  of 
eminent  domain  for  the  purpose  of  perform- 
ing its  public  duties  are  public  uses.  It  is 
generally  well  settled  now  that,  when  the 
legislature  grants  to  a  corporation  the  right 
of  eminent  domain,  or  public  rights,  like 
streets  rights,  for  public  uses,  and  the  cor- 
poration accepts  and  exercises  the  grant, 
it  thereby  impliedly  conies  under  obligation 
to  the  public  to  perform  all  those  duties 
in  which  the  public  are  interested,  and  to 
aid  in  the  performance  of  which  the  right 
70  L.  R.  A. 


of  eminent  domain  was  granted.  It  can  be 
compelled  to  perform  them,  and  at  reason- 
able rates.  It  subjects  itself  to  public  regu- 
lation and  control,  and  to  forfeiture  of  its 
charter  for  failure  to  perform.  It  devotes 
its  property  to  public  use,  and  in  a  way  the 
public  have  acquired  an  interest  in  the  use 
of  the  property.  Munn  v.  Illinois,  94  U.  S. 
113,  24  L.  ed.  77;  Kennebec  Water  District 
v.  Waterville,  97  Me.  185,  60  L-  R.  A.  856, 
54  Atl.  6.  The  public  has  a  definite  and 
fixed  right  to  iiie  use  of  the  property,  inde- 
pendent of  the  will  of  the  owner.  Re  "New 
York,  135  N.  Y.  253,  31  Am.  St.  Rep.  826, 
31  X.  E.  1043;  Varner  v.  Martin,  21  W. 
Va.  534;  15  Cyc.  Law  &  Proc-  p.  583;  Jor- 
dan v.  Woodward,  40  Me.  317.  "Property  is 
devoted  to  a  public  use  when,  and  only  when, 
the  use  is  one  which  the  public,  in  its  or- 
ganized capacity,  to  wit,  the  state,  has  a 
right  to  create  and  maintain,  and  there- 
fore one  which  all  the  public  has  a  right 
to  demand  and  share  in."  Budd  v.  New 
York,  143  U.  fc>.  517,  36  L.  ed.  247,  4  Inters. 
Com.  Rep.  45,  12  Sup.  Ct.  Rep.  468.  In  a 
broad  sense,  it  is  the  right  in  the  public  to 
an  actual  use,  and  not  to .  an  incidental 
benefit.  If  it  be  a  railroad  company,  the 
public  have  a  right  to  be  transported,  and 
to  have  their  goods  carried  from  place  to 
place,  upon  payment  of  reasonable  tolls. 
The  company  must  accommodate  them, 
whether  it  will  or  no.  If  it  be  a  canal  or 
turnpike  or  bridge,  all  may  travel  thereon. 
If  it  be  a  boom  company,  all  who  have  logs 
in  the  river  are  entitled,  of  right,  to  have 
the  booms  used  for  them.  If  it  be  a  tele- 
phone or  telegraph  company,  its  privileges 
are  open  to  and  compellable  by  aM.  If 
it  be  a  water  company,  the  entire  public 
has,  and  must  have,  a  right  to  the  use  of 
the  water.  These  are  the  more  ordinary 
kinds  of  quasi  public  corporations,  and  they 
illustrate,  better,  perhaps,  than  any  defini- 
tion can  express,  the  particular  personal 
quality  of  the  use  which  the  public,  as  in- 
dividuals, have  by  right  in  the  property  of 
such  corporations.  It  is*  the  right  of  the 
public  as  individuals  to  use  when  occasion 
arises.  The  use  must  be  for  the  general 
public,  or  some  portion  of  it,  and  not  a  use 
by  or  for  particular  individuals.  McQuillen 
v.  Hatton,  42  Ohio  St.  202;  Coster  v.  Tide 
Water  Co.  18  N.  J.  Eq.  68;  O'Reiley  v. 
Kankakee  Valley  Draining  Co.  32  Ind.  169; 
Pocantico  Waterworks  Co.  v.  Bird,  130  N. 
Y.  249,  29  N.  E.  246;  15  Cyc.  Law  k  Proc. 
p.  581.  It  is  not  necessary  that  all  of  the 
public  should  have  occasion  to  use.  It  may 
suffice  if  very  few  have,  or  may  ever  have, 
occasion.  Riche  v.  Bar  Harbor  Water  Co. 
75  Me. '91.  It  is  necessary  that  every  one, 
if  he  has  occasion,  shall  have  the  right  to 
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use.  Ulmer  v.  Lime  Bock  R.  Co.  98  Me. 
580,  66  L.  R.  A.  387,  57  Atl.  1001.  It  must 
be  more  than  a  mere  theoretical  right  to 
use.  It  must  be  an  actual,  effectual  right 
to  use.     15  Cyc  Law  &  Proc.  p.  581. 

But  this  public  character  of  a  corporation 
does  not  follow  merely  because  it  has  ac- 
cepted a  grant  of  the  right  of  eminent  do- 
main, unless  it  was  granted  for  public  uses. 
For,  unless  the  grant  was  for  public  uses, 
it  was  unconstitutional  and  void,  and  the 
company,  by  accepting  it,  obtained  no  rights 
as  a  public  instrumentality,  and  came  there- 
by under  no  obligations  to  the  public.  Be- 
cause the  legislature  assumed  to  grant  the 
right  of  eminent  domain,  and  the  grant  was 
accepted,  it  does  not  follow  that  the  corpo- 
ration is  a  quasi  public  corporation.  As  we 
have  said,  a  legislature  could  not  make  a 
use  public  by  declaring  it  such.  The  ques- 
tion, after  all  analyses,  must  come  back  to 
the  inquiry  whether  the  declared  uses  are 
in  law  public  uses. 

Now,  we  have  taken  it  for  granted  that 
some  of  the  ultimate  purposes  expressed  in 
the  defendant  corporation's  charter  are  pub- 
lic ones.  We  repeat  that  we  think  that  no 
one  would  now  deny  that  electric  lighting 
for  the  public  is  a  public  use,  and  that  a 
corporation  engaged  in  that  business  may 
properly  be  granted  the  right  of  eminent 
domain  for  that  use.  And  we  have  no  occa- 
sion at  this  time  to  deny  that  the  right  of 
eminent  domain  might  properly  be  granted 
to  a  corporation  to  enable  it  to  generate, 
sell,  and  distribute  electricity  for  public 
lighting,  though  not  a  lighting  company 
itself.  We  are  now  concerned  with  the 
right,  under  eminent  domain,  to  generate, 
sell,  and  distribute  electricity  for  power  for 
manufacturing  purposes.  We  suppose  that 
a  corporation  may  be  a  quasi  public  one  as 
to  electric  lighting,  for  instance,  and  not  as 
to  other,  though  chartered,  purposes,  just  as, 
to  use  a  former  illustration,  a  company  may 
be  chartered  to  build  and  operate  an  elec- 
tric light  plant,  and  to  run  a  bank,  or  cotton 
mill,  or  shoe  factory.  The  question  now  is. 
Was  this  defendant  a  quasi  public  corpora- 
tion, as  respects  creating,  selling,  and  dis- 
tributing electric  power  for  manufacturing 
or  mechanical  purposes?  Because,  as  we 
have  found,  that  is  the  use  for  which  this 
taking  is  to  be  made,  if  at  all.  We  think 
that  the  ultimate  use  of  the  power  is  an 
important  consideration-  If  that  use  is 
essentially  a  private  use,  in  a  private  busi- 
ness, will  it  become  a  public  use  by  merely 
multiplying  the  number  of  persons  who  may 
have  occasion  to  use  the  power?  If  it  would 
not  be  a  public  use  to  supply  power  for  one 
mill,  would  it  be  such  to  supply  for  two 
mills,  or  for  six,  or  for  twelve?  We  think 
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not.  In  each  individual  case  it  would  be 
supplying  the  power  for  a  private  use.  If 
the  state  cannot  take  the  property  of  one 
and  give  the  use  of  it  to  another  for  private 
use,  can  it  give  the  use  to  that  other  in  or- 
der that,  in  the  form  of  electric  power,  he 
may  distribute  the  use  to  a  dozen  others  for 
their  private  business  purposes?  We  think 
not.  There  is  no  underlying  necessity  or 
peculiarity  in  the  business  of  distributing 
electric  power  which  requires  any  such  en- 
largement of  the  power  of  eminent  domain. 
There  seems  to  be  such  a  necessity  in  the 
cases  of  all  the  quasi  public  corporations 
which  we  have  mentioned.  Railroads  and 
telegraph,  telephone,  and  water  companies 
cannot  be  built  and  maintained  by  individ- 
uals for  their  several  use,  each  one  for  him- 
self. There  is  an  "impossibility,"  to  use 
Judge  Cooley's  words,  "of  making  provision 
for  them  otherwise"  than  through  the  pow- 
er of  eminent  domain.  But  every  man  can, 
if  he  wishes,  have  a  mechanical  power  of  his 
own,  either  steam,  or  water,  or  electric. 
He  can  serve  himself,  without  the  interven- 
tion of  the  state.  Not  so  conveniently  or 
advantageously,  perhaps,  as  it  would  be  to 
be  served  by  others.  But  mere  convenience 
and  advantage  in  private  business  must 
yield  to  the  property  rights  of  citizens, 
sacredly  guarded  by  the  Constitution.  We 
cannot  find  any  ground  for  sustaining  the 
defendant's  contention,  except  that  of  "pub- 
lic benefit,"  or  general  utility,  and  we  think 
that  is  not  sufficient. 

There  is,  however,  one  other  consideration 
which  we  deem  to  be  of  weight,  though  per- 
haps not  conclusive,  in  determining  whether 
the  creation  and  distribution  of  electric 
power  is  a  public  use.  In  all  the  other  pub- 
lic uses  which  have  been  referred  to,  the 
supplying  of  them  to  some  does  not  disen- 
able the  company  to  supply  to  others.  The 
use  is  not  exhausted  by  using.  If  the  rail- 
road carries  one,  it  is  not  thereby  made  less 
able  to  carry  others.  It  is  simply  a  matter 
of  more  trains.  In  a  telegraphic  or  tele- 
phonic service  it  is  simply  a  matter  of  more 
posts  and  wires.  The  capacity  is  practi- 
cally unlimited.  In  water  services,  the 
calls  in  those  public  services  for  which  the 
right  of  eminent  domain  is  given  is  usually 
infinitesimal,  in  comparison  with  the  sup- 
ply. It  is  practically  the  same  in  electric 
lighting.  The  units  of  service  are  small 
ordinarily  in  comparison  with  the  total 
capacity  for  service.  It  is  practicable  to 
serve  all  the  public. 

But  a  power  service  is  entirely  different. 
By  every  unit  used,  the  capacity  to  serve 
others  is  by  so  much  exhausted.  It  cannot 
be  used  again.  To  be  useful,  power  must 
be  constant  and  steady  during  all  the  work- 
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ing  hours  of  the  day.  Unless  the  purchaser 
can  be  assured  of  a  definite  and  stable  pow- 
er, it  is  of  little  value.  What  he  contracts 
for  another  cannot  have.  Moreover,  it  is 
said  that  the  larger  the  unit  the  more  eco- 
nomical and  profitable.  Counsel  for  the 
defendants  argues  that  the  best  and  cheap- 
est service  is  obtained  with  the  largest  pos- 
sible units,  and,  further,  that  all  power  con- 
tracts must  be  time  contracts.  Suppose. 
as  in  this  case,  the  first  customer  agrees  to 
take  it  all;  what  is  the  next  customer  to 
do!  There  is  nothing  left  for  him.  But 
has  not  the  company  the  right  to  sell  it 
all?  And  may  it  not  sell  it  all  to  the  only 
customer  in  sight  at  the  time?  Must  it 
reserve  a  part  of  its  product  for  contingent 
later  customers?  And  may  it  not  contract 
for  long  periods  of  time?  Purchasers  will 
not  buy,  ordinarily,  if  they  are  subject  to 
the  necessity  of  dividing  the  power  with 
later  customers,  unless  the  danger  is  as  re- 
motely contingent  as  electric  lighting  seems 
to  be  in  this  case.  When  a  purchaser  con- 
tracts for  a  power,  he  is  likely  to  expend 
large  amounts  to  enable  himself  to  use  it.  It 
is  said  in  argument  that  the  Hollings worth 
&  Whitney  Company  have  so  spent  $100,000 
in  this  instance.  The  sum  of  it  is  that 
electric  power,  generated  for  sale  for  manu- 
facturing purposes,  is  not  ordinarily  adapt- 
able to  public  uses,  as  legally  defined.  This 
company  expects  to  have  it  for  sale,  and 
when  it  is  sold  it  is  gone.  It  is  no  longer 
for  public  use.  But  the  defendant  company 
says  it  can  generate  more  power  for  the 
public,  and  that  it  must  do  so  if  the  public 
calls  for  power.  No  doubt  its  public  duty, 
if  any,  is  coextensive  with  those  means 
which  the  state  has  given  to  it  to  enable  it 
to  perform  those  duties.  The  state  has 
given  to  it  the  use  of  the  water  in  the'Sebas- 
ticook  river  within  certain  limits  to  create 
power.  That  is  the  scope  of  the  charter  so 
far  as  the  creation  of  power  by  means  of  the 
right  of  eminent  domain  is  concerned.  And 
if  it  be  a  quasi  public  corporation  for  the 
production  of  power,  when  it  has  fully  used 
the  powers  given  to  it,  it  can  be  under  no 
further  public  duty.  No  trust  is  impressed 
upon  the  property  for  any  further  use,  and 
that  is  one  of  the  tests  of  a  public  use. 
Twelfth  Street  Market  Co.  v.  Philadelphia  d 
R.  Terminal  R.  Co.  142  Pa.  580,  21  Atl.  002.. 
989.  But,  suppose  it  does  create  more 
power;  the  old  customer,  or  the  first  new 
one,  may  take  it  all.  Really  the  right  of 
the  public  to  be  served,  under  such  condi- 
tions, in  any  event,  is  purely  theoretical, 
and  not  effectual.  "A  particular  improve- 
ment, palpably  for  private  advantage  only, 
will  not  become  a  public  use  because  of  the 
theoretical  right  of  the  public  to  use  it." 
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State,  DeCamp,  Prosecutor,  v.  Hibernia  Un- 
derground R.  Co.  47  N.  J.  L.  43.  A  use  is 
not  made  public  by  the  fact  that  the  public 
has  a  theoretical  right  to  use  it,  or  that  the 
public  will  receive  an  incidental  or  prospec- 
tive benefit  therefrom."  15  Cyc  Law  &. 
Proc.  p.  581.  The  case  at  bar  lacks  one  of 
the  essential  conditions  of  a  public  service 
by  a  quasi  public  corporation,  namely,  the 
right  of  the  public,  or  so  much  of  it  aa  has 
occasion,  to  be  served  as  a  matter  ot  right, 
and  not  of  grace.  Olmsted  v.  Morris 
Aqueduct,  47  N.  J.  L.  311;  Qaylord  v.  Sani- 
tary District,  204  111.  576,  63  L.  R.  A.  582, 
98  Am.  St.  Rep.  235,  68  N.  E.  522.  "A  use 
which  may  be  monopolized  or  absorbed  by 
the  few,  and  from  which  the  general  public 
may  and  must  ultimately  be  excluded,  is  in 
no  sense  a  public  use."  Board  of  Health  v. 
Van  Hoesen,  87  Mich.  533,  14  L.  R.  A.  114, 
49  N.  W.  894. 

The  recent  case  of  Fallsburg  Power  d 
Mfg.  Co.  v.  Alexander,  101  Va.  98,  61  L. 
R.  A.  129,  99  Am.  St.  Rep.  855,  43  S.  E. 
194,  holds  that  the  development  of  water 
power  by  a  corporation  for  the  purpose  of 
generating  electric  power,  light,  and  heat 
for  its  own  use,  or  for  the  use  of  other  in- 
dividuals or  corporations,  is  a  private,  and 
not  a  public,  use. 

Our  attention  has  been  called  to  the  re- 
cent case  of  Rockingham  County  Light  d 
P.  Co.  v.  Hobbs,  72  N.  H.  531,  66  L.  R.  A. 
581,  58  Atl.  46,  as  an  authority  directly 
in  point,  and  fully  sustaining  the  defend- 
ant's contentions.  In  that  case  the  com- 
pany was  organized  for  the  purpose  of  cre- 
ating, furnishing,  and  selling  electricity, 
among  other  things  for  the  propulsion  of 
cars,  and  for  all  mechanical,  commercial, 
and  business  purposes.  The  right  of  emi- 
nent domain  was  granted  to  it.  Under  this, 
it  took  pole  and  wire  rights  on  the  defend- 
ant's land.  The  real  purpose  of  the  taking 
was  to  furnish  power  for  the  operation  of 
lines  of  electric  railway,  and  also,  if  it  had 
occasion,  to  furnish  power  for  any  of  the 
purposes  authorized  by  its  charter.  It  may 
be  observed  that  one  of  the  ultimate  pur- 
poses of  the  taking  was  to  furnish  power  to 
corporations  engaged  in  a  quasi  public  busi- 
ness, but  the  court  does  not  rest  its  deci- 
sions upon  that  ground.  And  see  Avery  v. 
Vermont  Electric  Co.  75  Vt.  235,  59  L.  R. 
A.  817,  98  Am.  St.  Rep/  818,  54  Atl.  179. 
It  likens  the  purposes  of  the  power  company 
to  those  of  an  aqueduct  company,  and  reaf- 
firms the  doctrine  of  Great  Falls  Mfg.  Co. 
v.  Fernald,  47  N.  H.  444,  that  the  use  of 
land  for  the  production  and  distribution  of 
power  may  be  a  public  use.  This  latter 
doctrine  has  never  been  accepted  as  the  law 
in  Maine,  and  we  think  that  there  are  vital 
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distinctions  between  power  companies  and 
water  companies. 

The  New  Hampshire  court  uses  this  lan- 
guage: The  "demand  for  power  ...  is 
.  .  .  of  a  public  character.  Like  water, 
electricity  exists  in  nature,  in  some  form 
or  state,  and  becomes  useful  as  an  agency 
of  man's  industry  only  when  collected  and 
controlled.  It  requires  a  large  capital  to 
collect,  store,  and  distribute  it  for  general 
use.  ...  It  may  happen  that  the  busi- 
ness cannot  be  inaugurated  without  the  aid 
of  the  power  of  eminent  domain  for  the  ac- 
quisition of  the  necessary  land,  or  rights  in 
land.  All  these  considerations  tend  to  show 
that  the  use  of  land  for  collecting,  storing, 
and  distributing  electricity,  for  the  purposes 
of  supplying  power  and  heat  to  all  who  may 
desire  it,  is  a  public  use,  similar  in  char- 
acter to  the  use  of  land  for  collecting,  stor- 
ing, and  distributing  water  for  public  needs, 
— a  use  that  is  so  manifestly  public  that  it 
has  seldom  been  questioned  and  never  de- 
nied-" [Rockingham  County  Light  <£  P. 
Co.  v.  Hobbs,  72  N.  H.  535,  66  L.  R.  A. 
584,  58  At).  46.]  It  is,  perhaps,  sufficient 
to  say  that  we  are  unable  to  concur  in  the 
reasoning  of  the  New  Hampshire  court,  for 
reasons  already  fully  stated.  The  defend- 
ants also  cite  Salt  Lake  City  v.  Salt  Lake 
City  Water  d  Electrical  Power  Co.  25  Utah, 


456,  71  Pac.  1069.  That  case  involved  an 
appropriation  of  water  by  a  power  com- 
pany which  was  a  riparian  proprietor,  and 
the  questions  considered  in  the  case  at  bar 
were  not  discussed.  The  record  of  the  case 
shows  a  vote  of  the  corporation  whereby, 
"in  view  of  the  litigation  now  pending," 
it  recognized  itself  as  a  quasi  public  cor- 
poration, and  pledged  itself  to  the  perform- 
ance of  its  duties  as  such  in  furnishing  the 
public  with  electric  light  and  power,  and 
to  make  all  extensions  necessary  to  meet 
the  public  demand  for  light  and  power.  We 
do  not  think  this  vote  can  make  any  differ- 
ence. In  a  constitutional  sense,  a  use  can- 
not be  enlarged,  it  cannot  be  made  any  more 
public,  by  a  vote.  The  public  duties  of  a 
quasi  public  corporation,  except  so  far  as 
directly  imposed  by  statute,  arise  by  im- 
plication of  law.  If  a  corporation  is  not  a 
quasi  public  one,  it  cannot  make  itself 
such  by  voting  to  perform  the  duties  of  a 
quasi  public  corporation. 

Our  conclusion  is  that  the  acts  threaten- 
ed by  the  defendants  will  be  an  invasion  of 
the  plaintiff's  constitutional  rights,  and 
that  he  is  entitled  to  a  perpetual  injunc- 
tion as  prayed  for.  A  decree  to  that  effect 
will  -be  signed  by  a  single  justice. 

Bill  sustained,  with  costs.  Decree  for  a 
perpetual  injunction  to  issue. 
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(. 


.Md. 


.) 


An  offreement  by  an  applicant  for 
admission  to  an  old  folks'  home  to 
deliver   to    It    any   and    all    property 

which   he   may,    "by   any   devise,   legacy,   or 


otherwise,  become  the  owner  of,"  in  consider- 
ation of  maintenance  during  life,  Is  void  as 
against  public  policy. 

(March    23,    1905.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Baltimore 
County  in  favor  of  defendants  in  an  action 
brought  to  enforce  a  contract  liability  to 
deliver  property  to  plaintiff.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Miller  *  Bonsai,  for  appel- 
lant : 

A  valid  contract,  verbally  and  in  writ- 
ing, was  entered  into  in  this  case,  and  the 
consideration  already  given  by  the  appel- 


Notb. — Validity  of  agreement   to   transfer  fu-  \ 
ture-acquired    property    in    consideration    of 
maintenance. 

An  exhaustive  search  has  failed  to  reveal 
any  authorities  upon  the  precise  point  de- 
cided in  Baltimore  Humane  Impartial  Soc. 
v.  Pierce. 

The  most  apropos  judicial  utterance  Is  a 
statement  in  the  nature  of  dictum,  found  in 
Herahy  v.  Clark,  35  Ark.  17,  37  Am.  Rep.  1, 
where,  in  holding  that  a  joint  instrument,  the 
70  L.  It  A. 


Intention  of  which  was  that  the  survivor 
should  have  all  the  Interest  of  both  parties  in 
the  property  specified,  conveyed  nothing  in 
prrescnlt.  the  court  says :  "It  is  unreasonable 
and  against  public  policy  that  one  should  be 
allowed,  by  an  Irrevocable  contract,  not  only 
to  denude  himself  of  all  control  of  all  his  prop- 
erty of  every  nature  whatever,  which  he,  at  the 
time  possesses,  but  also  of  all  he  may  after- 
wards acquire.  Such  a  contract  would  not  be 
enforced  either  in  law  or  equity.  It  is  obvious, 
too,    that    the   brothers   did    not    intend   their 
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lant  to  Elisha  Pierce  is  greater  in  value 
than  the  amount  now  in  controversy. 

General  German  Aged  People's  Home  v. 
Eammerbackcr,  64  Md.  595,  54  Am.  Rep. 
782,  3  Atl.  678;  Bolman  v.  Overall,  80  Ala. 
451,  60  Am.  Rep.  107,  2  So.  624;  Walker 
v.  Walker,  67  Pa.  185;  Fitch  v.  Fitch,  $ 
Pick.  480;  "Lewis  v.  Madison,  1  Munf.  303. 

The  right  of  parties  to  contract  as  they 
please  is  restricted  only  by  a  few  well-de- 
fined and  well-settled  rules,  and  it  must  be 
a  very  plain  case  to  justify  a  court  in  hold- 
ing a  contract  to  be  against  public  policy. 

Re  Woods,  52  Md.  536;  Printing  d  A'u- 
merical  Registering  Co.  v.  Sampson,  L.  R. 
19  Eq.  462;  Egerton  v.  Brownlow,  4  H.  L. 
Cas. '  196. 

A  contract  as  to  after-acquired  property  is 
binding. 

Benjamin,  Sales,  7th  ed.  §  81;  Coombe 
v.  Carter,  L.  R.  36  Ch.  Div.  348;  Tailby  v. 
Official  Receiver,  L.  R.  13  App.  Cas.  523. 

Messrs.  Beniinger  ft  Calwell  and 
Joseph  C.  France,  for  appellees: 

This  contract  is  against  public  policy. 

Re  Woods,  52  Md.  520;  Baltimore  d  0. 
R.  Co.  v.  Potomac  Coal  Co.  51  Md.  327,  34 
Am.  Rep.  316;  Benjamin  v.  Bruce,  87  Md. 
240.  39  Atl.  810. 

The  subject-matter  of  this  suit  has  al- 
ready been  fully,  finally,  and  forever  deter- 
mined in  defendant's  favor  by  this  court, 
in  the  former  appeal. 

Chesapeake  d  O.  Canal  Co.  v.  Oittinge,  36 
Md.  279;  Beall  v.  Pearre,  12  Md.  566; 
Walsh  v.  Chesapeake  d  O.  Canal  Co.  59  Md. 
424 ;  Bolton  Mines  Co.  v.  Stokes,  82  Md.  50, 
31  L.  R.  A.  789,  33  Atl.  491;  Martin  v. 
Evans,  85  Md.  8,  36  L.  R.  A.  218,  60  Am. 
St.  Rep.  292,  36  Atl.  258;  Royston  v.  Hor- 
ner, 86  Md.  249,  63  Am.  St.  Rep.  510,  37 
Atl.  718;  McDowell  v.  Goldsmith,  24  Md. 
229;  Canal  Co.'s  Case,  83  Md.  636,  35  Atl. 
161,  354.  581. 


Boyd,  J.,  delivered  the  opinion  of  the 
court : 

The  appellant  sued  Elisha  Pierce,  ami 
also  Casper  W.  Erek,  administrator  of 
George  W.  Pierce,  who  was  a  surety  on 
the  contract  sued  on.  Demurrers  to  both 
declarations  were  sustained  by  the  court 
below,  and  judgment  entered  for  the  respec- 
tive defendants.  From  those  judgments, 
appeals  were  taken;  and,  as  the  two  cases 
involve,  for  the  most  part,  the  same  ques- 
tions, they  were  argued  together  in  this 
court. 

Elisha  Pierce  was  an  inmate  of  the  aged 
men's  home  belonging  to  the  ap pel  lent,  and 
whilst  there  his  son,  George  W.  Pierce,  died 
intestate,  without  leaving  any  descendants 
or  a  widow.  Under  the  statute  of  this 
state,  Elisha,  as  the  father  of  the  intestate, 
is  entitled  to  the  surplus  of  the  personal 
property,  after  the  payment  of  all  debts 
and  expenses,  which  amounts  to  $3,502.74, 
according  to  the  allegations  in  the  declara- 
tions. The  suits  are  for  breach  of  con- 
tract, for  not  turning  over  said  sum  to  the 
appellant;  the  latter  claiming  that  Elisha, 
for  himself,  and  George  W\,  as  one  of  his 
sureties,  agreed,  as  part  of  the  considera- 
tion for  admitting  the  former  into  the  in- 
stitution, to  transfer  to  the  corporation  all 
property  which  Elisha  thereafter  received. 
The  contract  sued  on  is  the  same  that  was 
before  us  in  the  case  of  this  appellant  v. 
Pierce,  to  be  reported  in  99  Md.  352,  58  Atl. 
26,  and  is  in  two  separate  parts.  By  the 
rules,  the  applicant  for  admission  into  the 
home,  and  two  responsible  persons  on  his 
behalf,  are  required  to  sign  the  first  part, 
in  which  they  covenant  that  the  applicant 
will  obey  the  rules,  etc.,  of  the  corporation, 
and  that  they  will  remove  him  for  certain 
causes  therein  set  forth.  That  was  signed 
and  sealed  by  Elisha  Pierce,  the  applicant, 
and  George  W.  Pierce  and  H.  M.  Brewer, 


obligations    to    have    that    force    during    their 
lives." 

These  remarks  of  the  court,  however,  are,  of 
course,  not  strictly  applicable  to  the  question 
under  discussion,  because  no  agreement  for 
maintenance  was  involved ;  and,  if  the  court 
had  had  before  it  the  facts  appearing  in  Bal- 
timore Humane  Impartial  Soc.  v.  Pieece,  the 
possibility  must  be  admitted  that  different  lan- 
guage might  have  been  used,  since  the  same 
reasons  of  public  policy  cannot  be  urged  against 
an  agreement  whereby  one  gives  away  all  of 
his  actual  and  possible  acquisitions  in  return 
for  a  certain  maintenance  for  the  remainder  of 
his  days,  and  an  agreement  whereby,  for  some 
other  consideration,  he  devests  himself  of  all 
property  rights,  present  and  future,  leaving  his 
maintenance  unprovided  for ;  and  thus  volun- 
tarily and  unnecessarily  becomes  a  public 
charge.  These  obiter  remarks  of  the  court, 
therefore,  in  Hershy  v.  Clark,  35  Ark.  17,  37 
Am.  Rep.  1,  cannot  justly  be  regarded  as  def- 
initely bearing  out  the  decision  in  Bat.timork 
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Humane  Impartial  Soc.  v.  Pierck.  on  account 
of  the  difference  in  the  facts. 

The  slight  reference  of  the  court,  however, 
in  General  German  Aged  People's  Home  v. 
Hammerbacker,  64  Md.  595,  54  Am.  Rep.  782, 
3  Atl.  678,  it  must  be  conceded,  conveys  an  in- 
timation favorable  to  the  conclusion  later 
reached  in  Baltimore  Humane  Impartial  Soc. 
v.  Pierce.  In  the  earlier  case,  which  held  that 
a  condition  of  admission  into  the  institution 
requiring  that  the  applicant  should  transfer 
to  it  all  property  or  income  of  any  kind  which 
he  might  have  was  not  ultra  vires,  or  against 
public  policy,  the  court  has  this  to  say  in 
regard  to  future  acquisitions:  "As  to  its 
power,  by  bond  or  otherwise,  to  enforce  the 
conveyance  to  it  of  any  future  acquisition  of 
property,  it  is  not  necessary  for  us  to  express 
any  opinion,  as  that  question  does  not  arise 
In  this  case.  .  .  .  We  may  say  that  some 
different  principles  might  govern  the  ease  of 
future  acquisitions."  M.  M.  M. 
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the  sureties.  The  other  part  of  the  eon- 
tract  was  not  signed  by  Elisha  Pierce,  but 
was  signed  and  sealed  by  George  W. 
Pierce  and  H.  M.  Brewer.  The  first  para- 
graph of  that  is  as  follows: 

"We,  the  undersigned,  hereby  covenant 
and  declare  that  Elisha  (X)  Pierce  about 
to  be  admitted  into  the  Aged  Men's  Home 
of  the  above-named  corporation  hath  not 
now  any  property,  and  is  not  the  recipient 
of  any  income  from  any  source  whatever, 
and  so,  also,  covenant  that  should  he,  by 
any  devise,  legacy,  or  otherwise,  become 
the  owner  of  any  property  whatever,  we 
will  have  the  same,  with  an}'  now  owned, 
conveyed  and  transferred  to  the  said  cor- 
poration, in  obedience  to  tnis  covenant;  and 
by  this  instrument  he  grants  to  said  corpo- 
ration above  named,  all  his  right  and  title 
to  any  and  all  property  of  which  he  is  now 
seised  and  possessed,  or  to  which  he  hath 
any  right  or  title." 

It  will  be  observed  that  this  paragraph 
is  very  peculiarly  expressed,  and,  when  we 
examine  the  rest  of  the  instrument,  we 
find  it  is  even  more  so.  There  is  nothing 
in  it  indicating  that  the  applicant  had 
agreed  to  transfer  all  property  he  might 
afterwards  acquire  to  the  appellant,  ex- 
cepting what  is  contained  in  the  covenant. 
It  might  well  be  questioned  whether  that 
language  could  apply  to  the  applicant  at 
all,  or  whether  it  is  not  intended  merely 
as  a  covenant  of  the  sureties, — "should 
.  .  .  become  the  owner  of  any  property 
whatever,  we  will  have  the  same,  with  any 
now  owned,  conveyed  and  transferred;" 
but  it  is  certain  that,  as  the  contract  was 
executed,  it  does  not  apply  to  him.  It 
reads,  "We,  the  undersigned,  hereby  cove- 
nant," and  only  George  W.  Pierce  and  H. 
M.  Brewer  signed  it.  They,  therefore,  and 
not  Elisha  Pierce,  made  such  covenants  as 
are  contained  in  it,  and  he  is  not  liable  in 
this  action  by  virtue  of  that  written  con- 
tract. The  difference  in  the  language  used 
in  referring  to  the  property  that  may  be 
afterwards  acquired  from  that  used  in 
granting  that  already  owned  suggests  a 
grave  doubt  as  to  the  meaning  of  the  form- 
er. In  the  latter  cose  the  applicant  grants 
"all  his  right  and  title  to  any  and  all 
property  of  which  he  is  now  seised  and  pos- 
sessed, or  to  which  he  hath  any  right  or  ti- 
tle," to  the  corporation,  while  the  covenant- 
ors simply  covenant  that  they  will  have 
that  to  be  acquired  conveyed  and  trans- 
ferred to  the  corporation.  That  might  well 
mean  to  be  held  in  trust  for  the  applicant 
during  his  life,  and  not  necessarily  that  he 
should  surrender  all  his  right  and  title  to 
it.  The  property  thus  referred  to  is  such 
as  he  may  become  owner  of  "by  anv  devise, 
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legacy,  or  otherwise," — the  two  methods 
particularly  specified  being  by  "devise"  or 
"legacy."  It  can  scarcely  be  imagined  that 
anyone  would  devise  or  bequeath  property 
to  an  inmate  of  that  institution  if  he  knew 
it  must  bo  at  once  transferred  to  the  corpo- 
ration, and  that  the  intended  beneficiary 
would  have  no  interest  in  it.  If  a  testator 
desired  such  results,  he  would  leave  it  di- 
rectly to  the  corporation.  He  migfit  then 
prescribe  such  terms  as  the  inmate  might 
profit  by.  Such  a  construction  of  this 
clause  might  in  some  instances  prevent  the 
corporation  itself  from  ultimately  profiting 
by  a  bequest.  If  an  inmate  could  have  the 
benefit  for  his  life,  a  testator  might  leave 
money  or  property  to  him  which  he  could 
leave  to  the  institution.  But  under  the 
construction  contended  for,  these  unfortu- 
nate people,  whose  circumstances  require 
them,  in  order  to  obtain  admission  to  the 
institution,  to  comply  with  its  rules  and  reg- 
ulations, would  be  barred  from  obtaining  re- 
lief from  their  friends  who  after  their 
admission  became  sufficiently  prosperous  to 
be  willing  to  help  them;  for  it  is  idle  to 
say  that  anyone  could  be  expected  to  give 
them  property  or  money  if  it  must  be  at 
once  turned  over  to  the  appellant,  unless  it 
happened  to  be  someone  who  wanted  to  help 
the  appellant,  and  it  is  not  likely  he  would 
do  so  in  that  round-about  way. 

The  next  paragraph  of  this  instrument 
reflects  some  light  on  the  question.  That 
is:  "This  done  in  consideration  of  such  ad- 
mission, and  the  applicant  hereby  consti- 
tutes the  treasurer  thereof,  for  the  time  be- 
ing, at  his  death,  executor  of  this  instru- 
ment, which  is  to  operate  as  a  last  will,  and 
devises  to  said  institution  his  entire  es- 
tate, real  and  personal,  by  these  presents, 
of  whatever  kind  and  wheresoever  situate." 

It  then  has  quite  a  lengthy  attestation 
clause.  If  the  "covenant"  was  intended  to 
have  the  effect  urged  by  the  appellant,  it  is 
not  probable  that  this  "testamentary 
clause,"  as  we  will  call  it  for  brevity's  sake, 
would  have  been  inserted.  It  could  do  no 
good,  unless  possibly  to  pass  some  naked 
legal  title,  for  many  cases  in  this  state, 
from  Hamilton  v.  Rogers,  8  Md.  301,  to 
First  Rat.  Bank  v.  Lindenstruth,  79  Md. 
136,  47  Am.  St.  Rep;  366,  28  Atl.  807, 
recognize  the  equitable  rights  that  one  may 
have  in  after-acquired  property.  Yet  we 
find  that  nearly  one  half  of  this  part  of  the 
contract  is  taken  up  with  an  attempt  to 
make  a  testamentary  disposition  of  the  in- 
mate's entire  estate,  real  and  personal. 
As  Elisha  Pierce  did  not  even  sign  it,  it  is 
unnecessary  to  say  that  this  paper  could 
not,  under  our  law,  have  such  an  effect,  but 
it  reflects  upon  the  meaning  of   the  other 
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clause  of  which  we  have  been  speaking. 
These  and  other  suggestions  that  might  be 
made  make  it  at  least  doubtful  whether  the 
contract  was  intended  to  mean  what  the  ap- 
pellant claims. 

But  without  further  consideration  .of 
those  and  other  minor  matters,  we  are  of 
the  opinion  that  it  would  be  contrary  to  the 
public  good  to  lend  the  aid  of  the  courts  to 
enforce*  such  a  contract  as  this,  if  it  must 
be  construed  according  to  the  appellant's 
contention.  We  are  not  unmindful  of  the 
fact  that  a  court  should  not  lightly  strike 
down  a  contract  on  the  ground  that  it  is 
contrary  to  wiiat  is  called  "public  policy." 
That  is  an  uncertain,  indefinite  term,  and, 
when  judges  come  to  apply  the  doctrine, 
they  must  take  care  that  they  do  not  tres- 
pass upon  the  right  to  make  contracts  as 
parties  see  proper,  so  long  as  they  do  not 
violate  some  principle  or  policy  of  law. 
The  learned  chief  judge  of  this  court  said 
in  the  American  Casualty  Ins.  Co's  Case 
(Boston  d  A.  R.  Co.  v.  Mercantile  Trust 
&  D.  Co.)  82  Md.,  on  page  574,  38  L.  R.  A., 
on  page  116,  and  34  Atl.,  on  page  785:  "No 
exact  definition  of  public  policy  has  ever 
been  given  or  can  be  found.  Speaking  gen- 
erally, the  principle  which  holds  that  no  one 
can  lawfully  do  that  which  has  a  tendency 
to  be  injurious  to  the  public  or  against  the 
public  good  may  be  termed  the  policy  of  the 
law,  or  public  policy,  in  relation  to  the  ad- 
ministration of  the  law.1'  And  we  would 
add  that  we  do  not  now  propose  to  attempt 
to  define  this  subject  more  accurately.  But 
when  dealing  with  a  delicate  subject  of  this 
character,  it  gives  us  confidence  in  our  con- 
clusion when  eight  judges,  after  due  delib- 
eration, conclude,  as  we  do,  that  the  public 
good  forbids  the  use  of  the  process  of  the 
courts  of  this  state  to  enforce  a  contract 
such  as  this  is  claimed  to  be.  It  is  proper 
that  we  should  say  at  this  point  that  we 
have  no  doubt  that  the  appellant  is  a  most 
useful  institution,  and  is  managed  by  those 
who  would  not  intentionally  wrong  anyone, 
and  there  are  other  equally  deserving  in- 
stitutions in  the  state.  But  to  give  the 
latitude  to  this  contract  that  is  contended 
for  it  might  not  only  result  in  great  wrong 
to  unfortunate  people,  but  establish  a  prec- 
edent that  might  lead  to  dangerous  conse- 
quences. As  we  said  in  the  equity  case, 
the  contract  "is  not  only  not  signed  by  the 
appellant,  but  does  not  profess  to  impose 
upon  it  any  obligation  for  its  execution." 
In  the  first  part  of  the  contract  the  appli- 
cant and  those  applying  for  him  not  only 
covenant  that  he  will  "at  all  times  yield 
due  submission  to  the  discipline,  rules,  and 
regulations  of  the  said  corporation,  of 
said  home,  or  its  superintendent,"  which  is 
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perfectly  proper  to  require,  but  that 
"should  said  applicant,  in  the  judgment  of 
the  board  of  managers  thereof,  fail  to  do  so, 
they  being  the  sole  and  exclusive  judges 
thereof;  or  should  he  be  afflicted  with  un- 
governable insanity, — we  will  at  once  re- 
move said  applicant  from  said  institution 
and  release  the  institution  from  his  sup- 
port." If,  then,  there  happen  to  be  a  board 
of  managers  who  thought  or  determined 
that  an  inmate  did  not  at  all  times  yield 
due  submission  to  such  discipline,  rules,  and 
regulations,  they  could  require  his  removal, 
without  any  appeal  from  their  decision,  un- 
less, perhaps,  fraud  was  proved,  and  that 
would  be  difficult,  if  not  impossible;  or,  if 
the  unfortunate  should  be  afflicted  with  un- 
governable insanity,  he  must  be  removed, 
and  the  institution  released  from  all  obli- 
gation to  support  him.  If  an  applicant 
had  surrendered  all  he  had  when  he  en- 
tered, it  would  be  bad  enough  to  hold  by 
such  an  uncertain  tenure,  but  when  he  does 
that  he  knows  what  he  is  doing.  He  knows 
what  he  had,  what  he  is  giving  up,  and  for 
what.  That  was  sustained  in  General  Ger- 
man Aged  People's  Home  v.  Hammerbacker, 
64  Md.  595,  54  Am.  Rep.  782,  3  Atl.  678; and, 
although  we  took  occasion  to  speak  of  such 
institutions  with  the  praise  that  they  de- 
serve, we  said  on  the  question  now  under 
consideration:  "As  to  its  power,  by  bond 
or  otherwise,  to  enforce  the  conveyance  to 
it  of  any  future  acquisition  of  property,  it 
is  not  necessary  for  us  to  express  any  opin- 
ion, as  that  question  does  not  arise  in 
this  case;  the  whole  property  now  in  dis- 
pute being  owned  by  Zolles  at  the  time  of 
his  application  for  admission.  We  may 
say  that  some  different  principles  might 
govern  the  case  of  future  acquisitions.'9 
Although  this  question  was  not  then  decid- 
ed, the  expression  which  we  have  italicized 
indicated  very  strongly  how  the  court  then 
felt  about  it.  We  have  shown  above  the  ef- 
fect that  such  a  provision,  if  valid,  might,  in 
our  opinion,  have  on  the  inmates,  and  on  the 
institution  itself;  and  we  would  repeat  that 
it  could  not  be  expected  that  the  friends  of 
an  inmate  would  give,  or  leave  by  will,  mon- 
ey or  property  to  him,  if  it  must  at  once 
become  vested  in  the  corporation,  and  there- 
by deprive  him  of  its  beneficial  use,  intend- 
ed to  give  him  comfort  and  possibly  some 
luxuries  of  life  in  his  old  age.  The  effect 
of  that  would  be  to  practically  deprive  all 
of  the  inmates  of  the  institution  of  ac- 
quiring any  property  from  the  time  they 
enter  it,  unless  it  be  by  mere  accident. 
But  that  is  not  all.  No  human  being  can 
know  or  remotely  conjecture  how  much, 
if  anything,  any  of  them  may  inherit  or  in 
some     unexpected     way     receive.     It     was 
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doubtless  far  from  the  thoughts  of  this 
old  father,  the  son,  and  everyone  else 
acquainted  with  them,  that  this  old  man 
would  survive  his  son  and  take  his  entire 
personal  estate.  If  it  had  been  $35,000 
instead  of  $3,500,  it  would  have  been  the 
same  thing, — without  any  .limitation.  Every 
dollar  of  it  would  be  diverted  front  the 
channels  in  which  it  would  naturally  go, 
to  an  institution  that  had  undertaken 
to  keep  the  father  for  an  agreed  price, — 
small,  it  is  true,  but  agreed  upon.  If 
he  had  died  the  day  after  he  entered,  it 
would  have  had  that  compensation,  and 
took  those  chances.  It  may  be  that 
such  cases  as  this  are  rare,  as  they  doubt- 
less are;  but  are  they  not  likely  to  be 
more  so  if  the  relatives  of  those  in  such 
institutions  know  the  consequences  of  dy- 
ing intestate,  if  some  corporation,  and  not 
their  relatives,  must  take  their  estate? 

Judge  Miller,  in  speaking  of  a  contract 
for  the  sale  of  a  specified  quantity  of  goods, 
or  a  certain  number  of  shares  of  stock,  to 
be  delivered  in  the  future,  not  being  inval- 
idated by  the  circumstances  that  at  the  time 
of  the  contract  the  vendor  neither  had  the 
goods,  nor  had  contracted  to  buy  them, 
nor  had  any  reasonable  expectation  of  be- 
coming possessed  of  them  by  the  time  of 
delivery,  otherwise  than  by  purchasing 
them  after  making  the  contract,  said; 
"The  courts  have  established  this  law  in 
the  supposed  interest  of  trade,  and  for 
commercial  convenience,  notwithstanding 
the  admitted  fact  that  such  contracts  par- 
take of  the  nature  of  gambling  transac- 
tions." Wilson  v.  Wilson,  37  Md.  15,  11 
Am.  Rep.  518.  If  such  "contracts  partake 
of  the  nature  of  gambling  transactions," 
what  is  to  be  said  of  an  obligation  which 
undertakes  to  bind  one  to  deliver  any  and 
all  the  property  whatever  which  he  may, 
"by  any  devise,  legacy,  or  otherwise,  be- 
come the  owner  of?"  Assignments  have 
been  sustained  in  some  cases  which  were 
made  by  heirs  of  their  interests  in  an  ances- 
tor's estate,  but  it  was  the  interest  in  a 
definite,  fixed  estate;  and  similar  agree- 
ments have  been  upheld, — the  court,  of 
course,  being  satisfied  there  was  no  fraud 
and  no  overreaching.  But  we  have  not 
been  referred  to  a  case  which  goes  to  the 
extent  we  are  asked  to  go  in  this.  The  old 
common-law  barriers  supposed  to  have 
been  erected  for  the  good  of  the  public  have, 
in  the  march  of  progress,  been  completely 
removed,  or  greatly  reduced,  in  suits  involv- 
ing assignments  of  choses  in  action,  deal- 
ings with  after-acquired  property,  and  sim- 
ilar matters.  Equity  has  lent  her  hand  to 
help  litigants  over  some  of  the  places  too 
well  fixed  at  common  law  to  overcome  with- 
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out  such  aid,  but  thus  far  we  have  not  de- 
parted from  the  common  law  far  enough  to 
sustain  a  suit  for  an  alleged  breach  of  such 
a  contract  as  this. 

It  may  be  that  the  appellant  and  other 
similar  institutions  can  make  provisions  by 
which  those  who  receive  the  benefit  of  their 
beneficence  can  be  required  to  compensate 
them  by  some  fixed,  definite  compensation, 
in  case  they  acquire  property  after  being 
admitted  into  the  institution.  It  is  mani- 
fest that  some  changes  can  be  advantageous- 
ly made  in  the  form  of  the  contract,  and  in 
doing  so  they  could  probably  validly  so 
contract  as  to  require  each  one  admitted  to 
agree  that,  in  the  event  he  subsequently  re- 
ceives the  means,  he  will  pay,  in  addition 
to  the  amount  paid  when  he  enters,  a  cer- 
tain sum  per  annum  while  he  remains 
there,  or  so  much  as  such  means  will  en- 
able him  to  pay.  As  the  charter,  by-laws, 
etc.,  are  not  before  us1,  we  do  not  speak 
more  definitely;  but,  believing  the  institu- 
tion to  be  a  worthy  one,  we  thus  suggest 
what  may  possibly  avoid  in  the  future  the 
loss  of  what  would  seem  to  be  only  just  for 
it  to  recover,  if  it  so  contracts  with  those 
admitted.  In  these  cases,  however,  the  ap- 
pellant cannot  recover,  as  we  are  of  the 
opinion  that  the  contract  before  us  is  of 
such  a  character  as  to  call  upon  the  court 
to  deny  the  right  to  do  so.  So,  without 
further  discussion  of  that  or  other  ques- 
tions in  the  case,  we  will  affirm  both  judg- 
ments. 

Judgment  a/firmed  in  each  case;  the  ap- 
pellant to  pay  the  costs. 


Clarence  M.  CRAWFORD,  Appt., 
v. 
UNITED  RAILWAYS  &  ELECTRIC  COM- 
PANY OF  BALTIMORE. 
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1.  The  doty  of  providing:  a  reasonably- 
safe  and  efficient  system  for  Inspec- 
tion of  the  implements  furnished  for  the 
performance  of  the  servant's  duties  cannot 
be  delegated  by  the  master. 

Notb. — As  to  liability  of  railroad  company 
for  injury  to  employee  from  defective 
car,  see,  in  this  series,  Louisville,  *N.  A.  &  C. 
R.  Co.  v.  Buck,  2  L.  R.  A.  520;  Philadelphia 
&  R.  R.  Co.  v.  Huber,  5  L.  R.  A.  439;  Good- 
rich v.  New  York  C.  &  H.  R.  R.  Co.  5  L.  R. 
A.  750 ;  International  &  G.  N.  R.  Co.  v.  Keenan, 
9  L.  R.  A.  708;  Mason  v.  Richmond  &  D.  R. 
Co.  18  L.  R.  A.  845;  McMullen  v.  Carnegie 
Bros.  23  L.  R.  A.  448;  Prosser  v.  Montana 
C.  R.  Co.  30  L.  R.  A.  814;  Jones  v.  Chicago, 
St.  P.  M.  &  O.  R.  Co.  49  L.  R.  A.  641 ;  and 
Budge  v.  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  58 
L.  R.  A.  333. 
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2.  A  mymtem  for  inspection  of  the  im- 
plements furnished  for  the  use  of  em- 
ployees cannot  be  regarded  as  adequate 
which  does  not  provide  for  safe  custody  of 
the  thins  Inspected  during  any  substantial 
Interval  between   Its  Inspection  and  Its  use. 

3.  A  street  car  company  In  liable  for 
an  Injury  to  an  employee  caused  by  a 
defect  in  a  car,  due  to  the  facts  that,  accord- 
ing to  custom,  it  was,  after  inspection,  left 
for  several  hours  of  the  night  in  a  public 
street,  without  any  rule  or  regulation  In- 
tended to  guard  it  from  negligent  or  wanton 
injury. 

4.  Knowledge  of  a  custom  to  leave 
cars,  for  which  there  is  no  room  in  the 
barn,  in  an  adjoining  street,  will  be  attrib- 
uted to  the  company  owning  them. 

■5.  Cars  left  by  a  street  car  company 
Mtaiidina*  during:  the  night  In  a  pub- 
lic street,  merely  as  a  place  of  storage, 
will,  in  the  absence  of  evidence  to  the  con- 
trary, be  presumed  to  have  been  unlighted 
and  unguarded. 

<J.  That  a  band  bold  on  a  street  car 
was  broken  during  and  by  reason  of  the 
storage  of  the  car  in  a  public  street,  unlighted 
and  unguarded,  may  be  found  by  the  jurj 
from  the  facts  that  it  was  safe  when  in- 
spected, and  broke  when  used  several  hours 
afterwards,  when  it  looked  as  if  something 
had  hit  it  when  moving. 

(June  21,  1905.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Baltimore  City 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
negligence.     Reversed. 

The  prayers  which  are  referred  to,  but 
not  set  out,  in  the  opinion,  were  as  follows : 

"  ( 1 )  The  court  instructs  the  jury  that  if 
they  find  that  the  plaintiff  was  employed  by 
the  defendant  as  a  conductor  on  one  of  its 
street  railway  cars,  and  that  it  was  the  duty 
of  the  plaintiff,  under  said,  employment,  on 
each  trip,  at  a  certain  part  of  the  line,  to 
step,  while  the  car  was  in  motion,  from  rear 
platform  to  footboard,  and  go  along  the  foot- 
board to  the  front  of  the  car,  where  was 
situated  the  indicator  which  registered  the 
fares  of  each  trip,  and  insert  said  fares  so 
shown  by  said  indicator  in  a  manifest  which 
was  to  be  delivered  to  an  agent  of  the  de- 
fendant at  the  close  of  the  service  for  the 
day,  if  they  so  find,  and  further  find  that 
the  only  mode  provided  by  the  defendant  in 
the  construction  of  the  car,  for  the  plaintiff 
to  step  from  the  rear  platform  to  said  foot- 
board, was  a  metallic  hand  hold  attached  to 
a  post  of  said  car  with  screws,  as  explained 
in  the  testimony  of  plaintiff's  witnesses,  if 
they  so  find,  and  further  find  that  on  Sep- 
tember 16,  1903,  the  plaintiff,  on  his  first 
trip  that  day  with  the  car  then  furnished 
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him,  as  such  conductor,  by  the  defendant,  in 
attempting,  at  the  proper  part  in  the  line  of 
his  route,  and  in  performance  of  his  said 
duty,  and  while  himself  using  ordinary  care, 
to  step  from  the  rear  platform  to  the  foot- 
board, the  said  hand  hold  which  he  had  taken 
hold  of  gave  way .  because  of  defective  and 
unsafe  attachment  of  said  hand  hold  to  tho 
part  of  said  car,  as  testified  by  the  witnesses 
for  the  plaintiff,  if  they  so  find,  and  threw 
the  plaintiff  upon  the  pavement  of  the  street 
and  injured  him,  and  that  said  defective  and 
unsafe  attachment  of  said  hand  hold  was  not 
known  or  plainly  observable  by  plaintiff,  if 
they  so  find, — then  the  plaintiff  is  entitled  to 
recover  in  this  suit,  and  the  verdict  of  the 
jury  should  be  for  the  plaintiff,  provided  the 
jury  find  that  said  hand  hold  was  defectively 
and  unsafely  attached  to  the  post  of  said  car. 
as  testified  by  plaintiff's  witnesses,  at  the 
time  the  plaintiff  was  put  in  charge  of  said 
car  as  said  conductor  by  the  defendant,  and 
did  not  occur  on  said  trip  before  said  ac- 
cident, if  they  so  find,  and  that  the  defendant 
had  notice  of  such  defective  and  unsafe  at- 
tachment of  said  hand  hold  to  the  post  of 
said  car  in  time  to  repair  it  before  the  in- 
jury, or  could  or  should  have  known  of 
such  defects,  had  reasonable  care  been  taken 
to  properly  inspect  and  maintain  the  same 
in  repair. 

"(2)  The  court  instructs  the  jury  that  it 
was  the  duty  of  the  defendant  to  exercise  or- 
dinary care  to  provide  a  reasonably  safe 
place  in  which  the  plaintiff  might  perform 
the  service  which  he  was  employed,  as  a  con- 
ductor of  one  of  its  cars,  to  perform  for  said 
defendant;  and  if  the  jury  find  that  the 
plaintiff,  under  his  employment  as  conductor 
by  the  defendant,  had,  in  the  performance  of 
his  duty  aforesaid,  to  pass  from  rear  plat- 
form to  footboard,  and  that  the  hand  hold, 
which  was  the  only  means,  if  they  so  find, 
provided  by  the  defendant  for  the  plaintiff  to 
use  in  passing  from  rear  platform  to  foot- 
board, was  defectively  and  unsafely  at- 
tached to  the  post  of  the  car,  and  not  known 
and  plainly  observable  by  the  plaintiff,  and 
that  the  plaintiff,  in  attempting  to  pass 
from  the  rear  platform  to  footboard,  while 
using  ordinary  care,  if  they  so  find,  was 
thrown,  by  the  said  hand  hold  giving  away 
because  of  said  defects,  to  the  pavement,  and 
injured, — then  the  verdict  of  the  jury  must 
be  for  the  plaintiff,  provided  the  defendant, 
by  the  exercise  of  ordinary  and  reasonable 
care,  could  or  ought  to  have  discovered  said 
defects  in  said  hand  hold  in  time  to  remedy 
said  defects  by  repairs  or  otherwise." 

Messrs.  Thomas  G.  Hayes,  and  Daniel 
B.  Chambers,  for  appellant: 

A  master  cannot  escape  all  liability  sim- 
ply by  appointing  a  competent  inspector. 
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National  Enameling  d  Stamping  Co.  v. 
Cornell,  95  Md.  524,  52  Atl.  588 ;  Connors  v. 
Durite  Mfg.  Co.  156  Mass.  163,  30  N.  E.  559. 

Constructive  notice,  in  the  law  of  master 
and  servant,  is  the  legal  equivalent  of  actual 
notice. 

Walhotc8ki  v.  PenoJcee  d  G.  Consol.  Mines, 
115  Mich.  629,  41  L.  R.  A.  33,  73  N.  W. 
895 ;  Union  P.  R.  Co.  v.  Daniels  ( Union  P. 
R.  Co.  v.  Snyder)  152  U.  S.  684,  38  L.  ed. 
597,  14  Sup.  Ct.  Rep.  756;  MoOhee  v.  Bell 
(Ky.)  38  S.  W.  702;  21  Am.  &  Eng.  Enc. 
Law,  p.  582;  Baltimore  v.  Whittington,  78 
Md.  231,  27  Atl.  984. 

The  legal  presumption  from  absence  of 
proof  on  the  part  of  the  appellee  is  that 
cars,  while  exposed  in  the  street,  were  un- 
guarded, unwatched,  and  without  lights. 

Jenkins  v.  Baltimore  d  O.  R.  Co.  98  Md. 
402,  66  Atl.  966;  West  Virginia  C.  d  P.  R. 
Co.  v.  State,  96  Md.  673,  61  L.  R.  A.  574, 
54  Atl.  669. 

One  of  the  proximate  causes  of  this  in- 
jury was  the  negligent  act  of  leaving  the 
car  in  question  all  night  on  the  street,  un- 
guarded, unwatched,  and  without  lights, 
with  the  likelihood  and  probability  of  col- 
lision with  passing  vehicles. 

Maryland  Steel  Co.  v.  Marney,  88  Md. 
495,  42  L.  R.  A.  842,  71  Am.  St.  Rep.  441, 
42  Atl.  60. 

Street  railways  cannot  lawfully  make  car- 
storage  barns  of  the  public  streets  for  their 
surplus  of  cars  which  cannot  be  stored  in 
their  too  small  car  barns. 

Brauer  v.  Baltimore  Refrigerating  d  Heat- 
ing Co.  99  Md.  367,  66  L.  R.  A.  403,  105  Am. 
St.  Rep.  304,  58  Atl.  21 ;  Frankle  v.  Jack- 
son, 30  Fed.  398;  Southern  P.  Co.  v.  Laf- 
ferty,  6  C.  C.  A.  474,  15  U.  S.  App.  201,  57 
Fed.  536;  Smith  v.  New  York,  S.  d  W.  R. 
Co.  46  N.  J.  L.  7. 

It  was  the  positive  duty  of  the  appellee, 
which  could  not  be  assigned  or  delegated  so 
as  to  escape  liability,  to  provide  and  pro- 
mulgate, by  rules  and  regulations,  a  proper 
and  safe  system  of  inspection  for  its  cars 
before  putting  them  into  service. 

20  Am.  &  Eng.  Enc.  Law,  p.  88;  National 
Enameling  d  Stamping  Co.  v.  Cornell,  95 
Md.  528,  52  Atl.  588;  12  Am.  &  Eng.  Enc. 
Law,  p.  959;  Nellis,  Street  Railroad  Acci. 
Law,  425;  Abel  v.  Delaware  d  H.  Canal  Co. 
103  N.  Y.  581,  57  Am.  Rep.  773,  9  N.  E.  325; 
Warn  v.  New  York  C.  d  H.  R.  R.  Co.  80 
Hun,  71,  29  X.  Y.  Supp.  897;  Nord  Deut- 
scher  Lloyd  8.  8.  Co.  v.  Ingebregtsen,  57  N. 
•  J.  L.  400,  51  Am.  St.  Rep.  604,  31  Atl.  619; 
Toy  v.  United  States  Cartridge  Co.  159  Mass. 
313,  34  N.  E.  461 ;  Palmer  v.  Delaxcare  d  E. 
Canal  Co.  120  N.  Y.  170, 17  Am.  St.  Rep.  629, 
24  N.  E.  302;  Brann  v.  Chicago,  R.  I.  d  P. 
R.  Co.  53  Iowa,  695,  36  Am.  Rep.  243,  6  X. 
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W.  5;  Coffee  v.  New  York,  X.  H.  d  H.  U. 
Co.  155  Mass.  21,  28  N.  E.  1128;  Smith  v. 
Baker  [1891]  A.  C.  353;  Schroeder  v.  Chica- 
go d  A.  R.  Co.  108  Mo.  322,  18  L.  R.  A.  830, 
18  S.  W.  1094;  Ford  v.  Lake  Shore  d  M.  S. 
R.  Co.  124  N.  Y.  493,  12  L.  R.  A.  454,  26 
N.  E.  1101;  Tierney  v.  Minneapolis  d  St. 
L.  R.  Co.  33  Minn.  311,  53  Am  Rep.  35,  23 
N.  W.  229;  Nolan  v.  New  York,  N.  H.  d  H. 
R.  Co.  43  L.  R.  A.  305,  note,  70  Conn. 
159,  39  Atl.  115;  Coley  v.  North  Carolina  R. 
Co.  129  N.  C.  407,  57  L.  R.  A.  817,  40  S.  E. 
195. 

It  is  the  positive  duty  of  the  master  to 
establish  and  promulgate  proper  rules  and 
regulations  for  the  conduct  of  his  business. 

State  use  of  Moret  v.  South  Baltimore 
Car  Works,  99  Md.  461,  58  Atl.  447. 

The  negligent  exposure,  by  the  appellee, 
of  the  car  in  question,  in  the  darkness  of  the 
night,  on  a  public  street,  for  nearly  four 
hours,  unguarded,  unwatched,  and  without 
lights,  caused  a  reasonable  probability  that 
this  projecting  brass  rod,  which  formed  the 
hand  hold  in  question,  would,  by  collision 
with  passing  vehicles,  or  otherwise,  before 
morning,  be  broken  or  rendered  unsafe  for 
service  next  day. 

Sinclair  v.  Baltimore,  59  Md.  592;  Ryan 
v  Los  Angeles  Ice  d  Cold  Storage  Co.  112 
Cal.  244,  32  L.  R.  A.  524,  44  Pac.  471;  Bal- 
timore City  Pass.  R.  Co.  v.  Tanner,  90  Md. 
319,  45  Atl.  188;  Chicago,  St.  P.  M.  d  O.  R. 
Co.  v.  Elliott,  20  L.  R.  A.  582,  5  C.  C.  A.  347, 
12  U.  S.  App.  387,  55  Fed.  949 ;  Hoag  v.  Lake 
Shore  d  M.  S.  R.  Co.  85  Pa.  293,  27  Am.  Rep. 
653;  Wolff  v.  District  of  Columbia,  196  U. 
S.  152,  49  L.  ed.  426,  25  Sup.  Ct.  Rep.  198; 
Washington  C.  d  A.  Tump.  Co.  v.  Case,  80 
Md.  45,  30  Atl.  571;  Krampe  v.  St.  Louis 
Brewing  Co.  59  Mo.  App.  27;  McOovern  v. 
Central  Vermont  R.  Co.  123  N.  Y.  280,  25  N. 
E.  373. 

The  duty  to  provide  a  reasonably  safe 
place  for  the  servant  to  do  his  work  is  a 
positive  and  nonassignable  duty  of  the  mas- 
ter, which  duty  requires  the  master,  in  per- 
son or  by  a  vice  principal,  for  whose  neg- 
lect the  master  is  responsible,  to  furnish  to 
his  servant  a  safe  place  to  perform  his  work. 

National  Enameling  d  Stamping  Co.  v. 
Cornell,  95  Md.  524,  52  Atl.  588;  Maryland 
Clay  Co.  v.  Goodnow,  95  Md.  330,  51  Atl. 
292;  Baltimore  d  O.  R.  Co.  v.  Baugh,  149  U. 
S.  368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914; 
American  Tobacco  Co.  v.  Strickling,  88  Md. 
504,  41  Atl.  1083;  Western  Coal  d  Min.  Co. 
v.  lngraham,  17  C.  C.  A.  71,  36  U.  S.  App. 
10,  70  Fed.  219;  Northern  P.  R.  Co.  v. 
Peterson,  162  U.  S.  353,  40  L.  ed.  997,  16 
Sup.  Ct.  Rep.  843;  Martin  v.  Atchison,  T.d 
S.  F.  R.  Co.  166  U.  S.  399,  41  L.  ed  1051,  17 
Sup.  Ct.  Rep.  603;  Hardy  v.  Shcddcn  Co.  37 
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L.  R.  A.  33,  24  C.  C.  A.  261,  47  U.  S.  App. 
365,  78  Fed.  610;  Settle  v.  St.  Louis  d  S.  F. 
R.  Co.  127  Mo.  336,  48  Am.  St.  Rep.  633,  30 
S.  W.  125;  Walkowski  v.  Penokee  d  G.  Con- 
sol.  Mines,  115  Mich.  629,  41  L.  R.  A.  46, 
73  N.  W.  895;  Jones  v.  New  York  C.  d  H.  R. 
R.  Co.  28  Hun,  364 ;  Texas  P.  R.  Co.  v.  Wise- 
nor,  66  Tex.  674,  2  S.  W.  667 ;  Qutridge  v. 
Missouri  P.  R.  Co.  105  Mo.  520,  16  S.  W. 
943;  Brann  v.  Chicago,  R.  I.  d  P.  R.  Co. 
53  Iowa,  595,  36  Am.  Rep.  243,  6  N.  W.  5. 

Messrs.  Fielder  C.  Slinglnff,  George 
Dobbin  Penniman,  and  J.  Pembroke 
Thorn,  for  appellee: 

1This  case  is  ruled  by  Wonder  v.  Baltimore 
d  0.  R.  Co.  32  Md.  416,  3  Am.  Rep.  143; 
Hanrathy  v.  "Northern  C.  R.  Co.  46  Md.  281 ; 
State  use  of  Zier  v.  Chesapeake  Beach  R. 
Co.  98  Md.  39,  56  Atl.  385 ;  South  Baltimore 
Car  Works  v.  Schaefer,  96  Md.  88,  94  Am. 
St.  Rep.  560,  53  Atl.  665;  Wood  v.  Beiges, 
83  Md.  257,  34  Atl.  872. 

The  master  can  delegate  the  supervision 
of  the  condition  of  the  cars  to  an  employee 
who  is  a  fellow  servant  of  the  conductor. 

State  use  of  Hamelin  v.  Malster,  57  Md. 
307. 

Even  if  the  evidence  showed  that  the 
handle  had  been  broken  or  become  loose  the 
night  before  the  accident,  and  the  night  car 
repairer  had  failed  to  discover  and  repair 
the  defects,  this  oversight  or  negligence  was 
solely  the  negligence  of  a  fellow  servant,  for 
which  the  master  is  not  responsible. 

O'Connell  v.  Baltimore  d  0.  R.  Co.  20 
Md.  212,  83  Am.  Dec.  549;  Shauok  v.  North- 
ern C.  R.  Co.  25  Md.  462;  Wonder  v.  Balti- 
more d  0.  R.  Co.  32  Md.  411,  3  Am.  Rep. 
143;  Yates  v.  MeCullough  Iron  Co.  69  Md. 
370,  16  Atl.  280;  State  use  of  Hamelin,  v. 
Malster,  57  Md.  287. 

This  case  is  not  within  the  maxim  of  res 
ipsa  loquitur. 

Benedick  v.  Potts,  88  Md.  55,  41  L.  R.  A. 
478,  40  Atl.  1067. 

The  clear  burden  of  proof  was  upon  the 
appellant  to  show  that  the  handle  bar  was 
broken  under  such  circumstances  as  would 
make  the  appellee  responsible  for  the  con- 
dition of  the  car. 

In  matters  of  proof  we  are  not  justified  in 
inferring,  from  mere  possibilities,  the  exist- 
ence of  facts. 

Baltimore  d  0.  R.  Co.  v.  State,  71  Md. 
599,  18  Atl.  969;  Baltimore  d  P.  R.  Co.  v. 
State,  75  Md.  152,  32  Am.  St.  Rep.  372,  23 
Atl.  310;  Northern  C.  R.  Co.  v.  State,  54 
Md.  113;  State  use  of  Miller  v.  Baltimore 
d  0.  R.  Co.  58  Md.  221;  Baltimore 
d  O.  R.  Co.  v.  State,  75  Md.  526,  24  Atl.  14; 
State  use  of  Barnard  v.  Philadelphia,  W.  d 
B.  R.  Co.  60  Md.  555 ;  Baltimore  d  0.  R.  Co. 
v.  State.  62  Md.  479,  50  Am.  Rep.  233; 
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Benedick  v.  Potts,  88  Md.  52,  41  L.  R.  A. 
478,  40  Atl.  1067;  State  use  of  Brady  v. 
Consolidated  Gas  Co.  85  Md.  637,  37  Atl. 
263 ;  South  Baltimore  Car  Works  v.  Schaefer, 
96  Md.  105,  94  Am.  St.  Rep.  560,  53  Atl. 
665;  Maryland  Teleph.  d  Teleg.  Co.  v.  Col- 
man,  97  Md.  620,  55  Atl.  681 ;  State  use  of 
Charles  v.  United  R.  d  Electric  Co.  (Md.) 
60  Atl.  249. 

A  street  railway  company  has  just  as 
much  right  to  leave  its  cars  in  the  street 
over  night  as  a  farmer  would  have  to  leave 
his  wagon  or  carriage  upon  his  own  aide  of 
the  highway. 

Kaumeier  v.  City  Electric  R.  Co.  116  Mich. 
313,  40  L.  R.  A.  385,  72  Am.  St.  Rep.  525, 
74  N.  W.  483;  Nellis,  Street  Surface  Rail- 
roads, p.  322,  §  17. 

Pearee,  J.,  delivered  the  opinion  of  th* 
court: 

This  suit  was  brought  for  the  recovery  for 
personal  injuries  sustained  by  the  plaintiff 
while  in  the  discharge  of  his  duty  as  a  con- 
ductor upon  one  of  the  cars  of  the  defendant 
company.  The  car  in  question  was  an  open 
summer  car,  with  nine  seats  for  passengers, 
running  across  the  car,  and  with  a  footboard 
upon  each  side,  used  by  passengers  in  enter- 
ing and  leaving  the  car,  and  by  the  conductor 
in  taking  up  the  fares;  that  being  the  only 
means  of  passing  from  one  end  to  the  other 
while  the  car  was  in  motion.  The  plaintiff's 
injuries  were  caused  by  the  breaking  of  a 
hand  hold  attached  to  the  side  of  the  car,  and 
provided  for  the  use  of  the  conductor  in  step- 
ping up  and  down  from  his  position  on  the 
rear  platform  to  the  footboard ;  it  being  nec- 
essary for  him  to  use  this  particular  hand 
hold  for  that  purpose.  There  were  a  num- 
ber of  other  similar  hand  holds  to  aid  pas- 
sengers in  entering  and  alighting,  and  to  aid 
the  conductor  in  passing  along  the  footboard. 
When  he  first  used  this  particular  hand  hold 
to  step  down  from  the  platform  on  that 
morning,  it  pulled  off,  and  he  was  thrown 
violently  into  the  street,  and  received  se- 
vere injuries  to  his  knee  and  back. 

On  the  morning  of  the  accident, — Septem- 
ber 16,  1903, — the  plaintiff  was  assigned  by 
one  of  the  officers  of  the  company  to  car  No. 
275,  and  left  the  northern  terminus  of  that 
line,  at  Druid  Hill  park,  at  6  o'clock,  for  the 
first  run  of  the  day  to  the  southern  terminus, 
at  Ft.  McHenry.  This  run  was  made  without 
incident;  the  car  running  on  the  right  or 
west  track  going  south,  and  the  footboard 
and  grip  handles  on  that  side  of  the  car 
next  the  pavement  being  exclusively  used 
until  Ft.  McHenry  was  reached.  There  the 
trolley  was  reversed,  the  rear  end  of  the  car 
became  the  forward  end,  and  the  footboard 
and  grip  handles  on  the  right  or  east  side 
of  the  car  going  north  on  the  east  track,  be- 
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ing  next  to  the  pavement,  were  exclusive- 
ly used  until  Druid  Hill  park  was  reached. 
The  plaintiff  testified  that  during  the  return 
trip  from  Ft.  McHenry  to  Druid  Hill  park 
he  was  on  the  footboard,  but  did  not  have  oc- 
casion to  go,  and  did  not  go,  upon  the  rear 
platform  until  he  was  approaching  and  near 
the  car  barn,  when  he  stepped  up,  as  he  was 
required  to  do,  upon  the  rear  platform,  to 
get  his  manifest,  which  is  kept  there,  for  the 
purpose  of  going  to  the  register,  in  the  for- 
ward end  of  the  car,  to  enter  upon  the  mani- 
fest the  fares  registered  in  the  run  up;  that 
during  the  run  up,  and  while  on  the  foot- 
board, he  used  every  grip  handle  on  that 
side  of  the  car  except  that  at  the  rear  plat- 
form, but  did  not  use  that  until  he  attempt- 
ed to  step  with  his  manifest  from  the  rear 
platform  to  the  footboard,  when  it  pulled  off 
and  threw  him  down  upon  the  street,  as  stat- 
ed; that  in  stepping  upon  the  platform  he 
used  the  post  to  which  the  handle  was  at- 
tached, but  in  stepping  down  he  could  not 
use  the  post,  and  was  obliged  to  use  the 
handle;  that  the  step  down  from  the  plat- 
form to  the  footboard  was  about  18  inches, 
and  the  footboard  about  8  inches  wide;  that 
the  handle  was  attached  to  the  post  by  two 
screws  through  a  plate  at  the  bottom,  and 
ran  through  a  socket  at  the  top,  and  that 
there  was  no  visible  defect  in  the  handle  or 
its  attachment  before  the  accident,  and  that 
he  had  never,  to  his  knowledge,  used  that 
car  before;  that  the  car,  when  assigned  to 
him,  was  not  in  the  car  barn,  but  was  up- 
on a  track  on  the  street,  called  the  "dead 
track."  He  also  testified  positively  that 
there  was  no  collision  or  contact  with  any 
obstacle  either  during  the  run  to  Ft. 
McHenry,  or  on  the  return  run  to  Druid 
Hill  park.  Lawrence  Hayden  testified  that 
on  the  morning  of  the  accident  he  was  in 
front  of  the  car  barn,  on  the  corner  of  Re- 
treat and  Francis  streets,  and,  as  the  car 
was  approaching  the  barn,  saw  the  plaintiff 
step  down  from  the  rear  platform,  and,  as 
he  stepped,  he  went  headlong  in  the  street, 
between  the  curb  and  the  track;  that  he 
got  up  and  hobbled  down  on  one  leg,  with 
the  handle  bar  in  his  hand;  that  he  (wit- 
ness) examined  the  car  a  few  moments 
later,  and  found  that  the  post  to  which  the 
handle  bar  was  attached  was  cracked  near 
the  plate,  at  the  bottom  of  the  handle ;  that 
there  was  one  bent  brass  screw  still  in  the 
handle,  and  one  screw  was  broken  off, 
and  the  handle  bar  had  a  dent  or  bend  in 
the  lower  part.  This  witness  was,  at  that 
time,  a  conductor  on  the  defendant's  line. 
This  was  the  plaintiff's  case.  Dennis  Shee- 
han,  the  superintendent  of  this  line  of  cars, 
testified  for  defendant  that  instructions  for 
conductors  and  motormen  were  posted  in 
the  car  barn,  and  that  they  are  required  to 
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report  any  accident  or  defect  in  a  car  when 
it  is  turned  in  at  night;  that  he  received  no 
report  the  previous  night  that  this  car  was 
out  of  order,  and  knew  nothing  of  any  de- 
fect in  it  until  after  this  accident;  that 
there  was  a  night  inspector,  whose  duty  it 
was  to  examine  all  cars  turned  in  at  night, 
before  being  put  in  service  in  the  morning, 
and,  if  any  defect  is  found,  to  hang  a  shop 
sign  on  the  car,  showing  it  is  not  to  be 
taken  out.  The  motorman  in  charge  of  car 
No.  £75  the  night  previous  to  this  accident 
testified  that  he  finished  his  run  at  1  o'clock 
at  night,  and  turned  in  this  car  in  perfect- 
ly good  condition  for  service.  Hubbard, 
foreman  of  the  car  barn  at  that  time,  tes- 
tified that  it  was  Kenny's  duty  to  inspect 
every  car  in  the  barn,  and  every  car  on  the 
dead  track  at  night,  and  report  the  result 
to  him  in  the  morning,  and  that  he  received 
no  report  of  any  defect  in  car  No.  275.  He 
also  said:  "Sometimes  when  the  cars  are 
not  put  in  the  barn  they  stand  on  that  dead 
track.  When  the  barn  does  not  hold  them, 
or,  for  any  reason,  we  want  a  supplemental 
place  to  leave  them,  we  place  them  on  these 
dead  tracks.  I  have  seen  as  many  as  a 
dozen  there  over  night.  It  is  usual  for 
cars  to  be  on  the  dead  track.  If  we  have 
room  enough  in  the  barn,  we  don't  use  the 
dead  track.  All  the  cars  go  in,  'and  when 
the  barn  is  full  we  leave  them  on  that 
track.  There  is  room  in  the  barn  for  the 
cars  that  come  in  early,  and  the  last  cars 
coming  in  at  night  are  those  that  stay  on 
the  dead  track."  Kenny,  the  inspector,  tes- 
tified that  he  was  on  duty  the  night  of  Sep- 
tember 15,  1903,  and  inspected  every  car 
in  the  barn  and  on  the  street;  that  he  in- 
spected car  no.  275,  and  found  it  in  good 
condition,  at  2:30  A.  M. ;  that  he  used  a 
lamp  with  a  reflector,  which  shows  him 
any  object  or  part  of  the  car  he  wants  to 
see,  and  that,  if  there  is  any  defect,  he  is 
sure  to  see  it;  that  in  the  barn  they  do  not 
need  and  do  not  use  this  lamp,  and  use 
it  only  on  the  street;  that  there  were  12 
cars  on  the  street  that  night,  all  of  which 
he  inspected  after  those  in  the  barn;  that, 
in  the  course  of  his  inspection,  he  took  hold 
of  each  grip  handle  on  each  car,  and  swung 
his  weight  with  both  hands  on  each  handle, 
and  tested  in  that  manner  the  handle  of 
this  very  car,  and  was  prepared  to  say 
there  was  no  crack  in  that  handle  that 
night;  that  he  was  engaged  in  inspecting 
that  night  from  7  o'clock  until  4:30,  and 
that  during  that  time  he  swung  his  body 
on  each  handle  of  90  cars,  there  being  23 
handles  on  each  car.  He  said  he  saw  the 
handle  bar  in  question  the  night  after  the 
accident,  and  that  it  then  "was  like  some- 
thing had  hit  it  when  moving.  The  screws 
looked  like  it  was  broke  out.     It  was  not 
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from  the  pull  of  the  conductor.  It  was  hit 
by  something." 

This  closed  the  testimony,  whereupon 
the  plaintiff  offered  three  prayers,  which 
were  rejected,  and  the  defendant  offered 
two,  which  were  granted,  as  follows: 

"(1)  The  court  instructs  the  jury  that 
there  is  no  legally  sufficient  evidence  in 
this  case  to  entitle  the  plaintiff  to  recover, 
and  therefore  their  verdict  must  be  for  the 
defendant. 

"(2)  The  court  instructs  the  jury  that 
the  defendant  could  delegate  the  duty  of 
the  inspection  of  the  car,  and,  as  it  appears 
from  the  uncontradicted  evidence  that  the 
defendant  appointed  an  inspector,  and  as 
there  is  no  evidence  that  he  was  incompe- 
tent, there  could  be  no  recovery  in  this 
case,  unless  the  jury  should  find  that  the 
defendant  had  actual  notice  of  the  defect 
before  the  accident;  and,  as  there  is  no  evi- 
dence of  actual  notice  of  the  defect  before 
the  accident,  the  verdict  must  be  for  the 
defendant." 

The  plaintiff's  first  and  second  prayers 
are  framed  upon  the  theory  that  it  was  de- 
fendant's duty  to  provide  a  car  safe  in 
every  respect  at  the  time  when  plaintiff 
was  assigned  to  it,  and  that,  if  it  was  not 
at  that  tjme  a  reasonably  safe  place  for  tiie 
performance  of  the  duties  required  of  the 
plaintiff,  and  defendant  knew  or  might 
have  known  this  in  time  to  make  it  safe  if 
reasonable  care  had  been  taken  to  inspect 
the  car  at  a  proper  time  and  place,  or  to 
protect  the  car  from  injury  in  the  interval 
between  the  inspection  and  its  assignment 
to  the  plaintiff  as  a  place  for  him  to  work 
on,  then  the  plaintiff  was  entitled  to  re- 
cover. The  plaintiff's  third  prayer  was  the 
usual  prayer  as  to  damages  where  the  case 
goe»  to  the  jury,  and  needs  no  considera- 
tion; but  we  shall  request  the  reporter  to 
set  out  the  plaintiff's  first  and  second  pray- 
ers in  full. 

The  case  was  ably  argued,  and  the  appel- 
lee relied  mainly  upon  three  leading  cases 
in  Maryland  upon  the  law  of  master  and 
servant,  viz.,  Wonder  v.  Baltimore  &  O.  R. 
Co.  32  Md.  416,  3  Am.  Rep.  143;  Hanrathy 
v.  Northern  C.  R.  Co.  46  Md.  281,  and 
tf*a*c  use  of  Hamclin  v.  Malster,  57  Md. 
307,  as  conclusive;  and  if,  in  the  present 
case,  the  master  can  be  held  to  be  free 
from  negligence  in  the  performance  of  any 
positive,  nonassignable  duty,  causing  the 
plaintiff's  injuries,  and  these  can  be  held 
to  be  exclusively  due  to  negligence  of  the  car 
inspector  in  the  discharge  of  his  delegated 
duty,  then  it  must  be  conceued  there  was 
no  error  in  the  ruling  on  the  prayers,  for 
the  reasons  assigned  in  the  three  cases  above, 
«nd  other  decisions  in  Maryland  which  might 
be  cited.  We  have  detailed  all  the  evidence 
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in  the  case  at  unusual  length,  in  order  that 
it  may  clearly  appear  why  we  think  it  does 
not  fall  within  the  class  of  cases  illustrat- 
ed by  the  decisions  mentioned,  and  must  be 
governed  by  other  principles  than  those 
there  applied.  Ever  since  the  decision  in 
Wonder's  Case,  it  has  been  settled  in  Mary- 
land that  where  injury  was  the  consequence 
of  the  incompetency  or  neglect  of  a  fellow 
servant,  or  where  the  evidence  wholly  fails 
to  disclose  the  origin  of  the  defect  causing 
the  injury,  the  master  is  not  liable  to  his 
servant;  it  not  appearing  that  he  has  been 
guilty  of  negligence  either  in  selecting  the 
fellow  servant,  or  in  providing  the  machin- 
ery in  which  the  defect  occurred.  It  was 
settled  also  in  this  state  by  the  same  de- 
cision that  all  who  serve  the  same  master, 
and  are  engaged  in  the  same  general  busi- 
ness, though  it  may  be  in  different  grades 
and  departments  of  it,  are  fellow  servants, 
each  taking  a  risk  of  the  other's  negli- 
gence. In  that  case  Judge  Alvey  said :  "It 
follows,  therefore,  that  the  brakeman  on  the 
train  [the  plaintiff]  is  in  the  same  com- 
mon employment  with  the  mechanics  in  the 
shops  to  repair  and  keep  in  order  the  ma- 
chinery, and  with  the  inspector  of  the  ma- 
chinery and  rolling  stock  of  the  road,  and 
the  superintendent  of  the  movement  of 
trains."  Hanrathy's  Case  presents  the  same 
general  features  as  in  Wonder's  Case,  and 
is  governed  by  the  principles  there  enun- 
ciated. Hatnelin's  Case,  when  decided,  was 
thought  by  some  to  have  strained  the  doc- 
trine of  Wonder's  Case,  but  in  Yates  v.  Mc- 
Cullough  Iron  Co.  69  Md.  380,  16  Atl.  280, 
it  was  carefully  considered,  and  sustained, 
and  has  since  been  frequently  cited  with 
approval  by  this  court.  In  Hamelin's  Case 
the  deceased  was  engaged  in  the  erection 
of  an  iron  bridge  under  the  direction  of  a 
skilled  bridge  builder,  who  was  superin- 
tendent of  the  work.  His  death  was  caused 
by  the  negligent  use  by  the  superintendent 
of  a  plank  in  a  high  scaffold,  cut  too  short 
for  safe  use,  and  carelessly  allowed  to  rest 
upon  greased  iron  rails  designed  to  support 
one  of  the  bridge  spans,  instead  of  resting, 
as  it  should  have  done,  upon  the  cross- 
pieces  of  the  scaffold;  and  a  strenuous  ef- 
fort was  made  to  discriminate  that  case 
from  Wonder's  Case,  but  Judge  Alvey  said: 
"All  the  cases  agree  in  holding  that  there 
is  no  obligation  on  the  part  of  the  master 
to  give  his  own  personal  supervision  to 
the  execution  of  the  work ;  but  that  he  may 
delegate  that  power  to  a  superintendent  or 
foreman.  And  it  is  held  by  all  *ne  English 
cases  and  by  a  decided  preponderance  of 
those*  of  this  country  that  such  superinten- 
dent or  foreman  is  a  fellow  servant,  within 
the  rule,  and  that  the  omission  or  negli- 
gence of  such  superintendent  or  foreman  is 
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among  the  incidents  of  the  service,  and-  the 
risk  of  which  the  servant  assumes  upon 
himself,  as  between  himself  and  the  master, 
when  he  enters    the  employment." 

It  is  not,  and  could  not  be,  contended 
that  there  is  any  evidence  in  this  case  of 
the  incompetency  of  the  car  inspector,  nor, 
indeed,  that  he  was  guilty  of  any  negligence 
in  the  mere  inspection  of  this  particular 
car  on  the  night  preceding  the  accident; 
and  therefore  we  have  said  that  if  the  de- 
fendant was  free  from  negligence  in  the 
performance  of  any  positive,  nonassignable 
duty,  causing  the  plaintiff's  injury,  the  rul- 
ing upon  the  prayers  was  correct;  and  this 
brings  us  to  the  inquiry  whether  any  such 
duty  was  neglected  by  the  defendant.  In 
llamelin'8  Case  the  court  stated,  this  quali- 
fication to  the  general  rule  there  stated: 
''Where  the  middleman  or  superintendent  is 
intrusted  with  the  discharge  of  the  duties 
incumbent 'upon  the  master,  as  between  the 
latter  and  the  servant,  there  the  master  may 
be  liable  for  the  omissions  or '  neglect  of 
the  manager  or  superintendent  in  respect  to 
those  duties.  If  the  master  relinquishes  all 
supervision  of  the  work,  and  intrusts  •  .  . 
[this]  and  other  instrumentalities  necessary 
for  the  service  to  the  judgment  and  dis- 
cretion of  the  manager  or  superintendent, 
in  such  case  the  latter  becomes  a  vice  prin- 
cipal, and  for  his  omissions  or  negligence 
in  the  discharge  of  those  duties  the  princi- 
pal will  be  liable.'*  Therefore  in  Cumber- 
land d  P.  R.  Co.  v.  State,  44  Md.  283,  where 
the  power  to  select  and  purchase  a  loco- 
motive was  delegated  to  a  general  superin- 
tendent and  master  of  machinery,  the  de- 
fendants were  held  liable  for  their  negli- 
gence in  the  discharge  of  that  duty.  If,  in 
this  case,  the  defendant  had  provided  no 
inspector  of  its  cars,  or  had  provided  one 
who  was  incompetent,  he  would  have  been 
liable  for  an  injury  resulting  from  want 
of  inspection,  or  incompetent  inspection,  be- 
cause the  duty  of  employing  a  competent 
inspector,  who  actually  inspects,  is  a  duty 
which  the  master  cannot  delegate.  It  is 
not  enough  that  the  master  employs  com- 
petent servants,  and  furnishes  them  with 
proper  facilities  for  performance  of  their 
duty.  "He  must  exercise  a  reasonable  care 
and  supervision  over  them,  and  see  that 
they  do  their  duty."  Connors  v.  Durite 
Mfg.  Co.  156  Mass.  163,  30  N.  E.  559.  And 
"when  the  business  of  the  master  is  such 
that  the  safety  of  one  servant  depends  upon 
the  way  in  which  other  servants  do  their 
work,  it  is  the  duty  of  the  master  to  adopt, 
promulgate,  and  enforce  reasonable  and  suf- 
ficient rules  to  protect  and  promote  the 
safety  of  its  employees  exposed  to  danger." 
Nellis,  Street  Railroad  Acci.  Law,  p.  425; 
12  Am.  &  Eng.  Enc.  Law,  p.  959;  Abel  v. 
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Delaware  d  H.  Canal  Co.  103  N.  Y.  581,  57 
Am.  Rep.  773,  9  N.  E.  325.  The  duty  of 
inspection  cannot  be  properly  discharged 
without  providing  some  system  of  inspec- 
tion, and  no  system  can  be  fairly  regarded 
as  adequate  which  does  not  provide  for 
timely  inspection,  and  safe  custody  of  the 
thing  inspected  during  any  substantial  in- 
terval between  its  inspection  and  its  use. 
The  duty  of  providing  a  reasonably  safe 
and  efficient  system  of  inspection  cannot, 
from  its  very  nature,  be  delegated  to  the  in- 
spector himself,  but  must  be  aischarged  by 
the  master  himself,  or  by  some  one  bearing 
to  him  the  relation  of  vice  principal.  As  ex- 
pressed in  Ford  v.  Lake  Shore  d  M.  S.  R. 
Co.  124  N.  Y.  498,  12  L.  R.  A.  454,  26  N.  E. 
1101:  "A  corporation  is  bound  to 
carry  on  its  business  under  a  proper  sys- 
tem, .  .  .  and  if,  through  a  failure  to 
establish  such,  a  servant  is  injured,  the  cor- 
poration is  liable.  The  master  is  respon- 
sible for  his  own  negligence  and  want  of 
care,  and  this  may  appear  from  his  failure 
.  .  .  to  make  proper  rules  or  establish 
a  proper  method  for  the  conduct  of  his  busi- 
ness. These  are  the  master's  duties,  and 
responsibility  cannot  be  evaded  by  their 
delegation  to  agents.  As  to  such  acts  the 
agent  occupies  the  master's  place,  and  the 
latter  is  deemed  present  and  liable  for  the 
manner  in  which  they  are  performed."  To 
the  same  effect  are  Toy  v.  United  States 
Cartridge  Co.  159  Mass.  313,  34  N.  E.  461; 
Palmer  v.  Delaware  d  H.  Canal  Co.  120  N. 
Y.  170,  17  Am.  St.  Rep.  629,  24  N.  E.  302; 
Smith  v.  Baker  [1891]  A.  C.  353. 

There  is  no  evidence  in  this  case  that 
the  defendant  ever  adopted,  promulgated,  or 
enforced  any  reasonable  and  sufficient  sys- 
tem of  rules  for  the  inspection  of  its  cars. 
Such  a  system,  as  we  have  already  said, 
must  have  provided  for  careful  inspection 
at  a  proper  time  and  place,  and  for  safe- 
keeping after  such  inspection.  There  is 
evidence  that  Kenny's  inspection  of  this  car 
was  careful  and  thorough;  but,  in  the  ab- 
sence of  rules  for  his  government,  he  was 
allowed  to  leave  the  car,  after  inspection, 
for  several  hours  of  the  night,  unlighted 
and  unguarded,  subject  to  all  the  risk  of 
injury  arising  from  accidental  collision 
with  passing  vehicles,  or  from  deliberate 
and  wanton  mischief.  Of  what  avail  would 
be  the  most  careful  inspection  of  the  instru- 
mentalities necessary  for  the  service,  if,  af- 
ter inspection,  these  instrumentalities,  for 
want  of  proper  rules  and  regulations,  were 
left  unguarded  in  the  public  streets,  exposed 
to  the  obvious  dangers  resulting  from  idle 
trespass  or  reckless  malice?  No  one  would 
hesitate  to  apply  this  reasoning  to  portable 
tools  or  appliances  required  to  be  used  in 
the  service  of  the  master,  and  there  is  no 
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sound  reason  why  it  is  not  equally  applica- 
ble to  such  an  instrumentality  as  a  street 
car.  The  circumstances  under  which  this 
car  was  inspected  do  not  present  an  isolated 
case  in  which  there  was  a  departure  from 
established  rules  and  regulations,  unknown 
to  the  master,  or  of  which  he  could  not 
have  known  by  reasonable  diligence.  On 
the  contrary,  the  uncontradicted  testimony 
of  the  foreman  of  the  oar  barn  shows  that, 
whenever  the  barn  did  not  hold  the  cars, 
or,  for  any  reason,  it  was  desired  to  have 
a  supplemental  place  to  leave  them,  they 
were  left  in  the  street,  and  that  it  was 
usual  for  them  to  be  left  there.  Not  only 
was  there  no  rule  provided  for  the  safe- 
keeping of  the  cars  after  inspection,  but 
the  practice  or  custom  was  to  leave  some 
of  them  most  of  the  time  in  an  improper 
and  unsafe  place,  and  knowledge  of  this 
practice  or  custom  must  be  attributed  to 
the  defendant.  In  our  opinion,  the  failure 
to  provide  proper  rules  and  regulations  for 
inspection,  and  the  permitting  of  the  prac- 
tice shown,  clearly  constituted  negligence 
of  the  defendant,  for  which  the  plaintiff  is 
sntitled  to  recover,  if  it  was  the  cause  of 
his  injury.  In  Frankle  v.  Jackson,  30  Fed. 
398,  the  court  said:  "The  right  to  use  a 
street  for  the  running  of  trains  gives  no 
right  to  establish  a  repair  shop  thereon." 
And  this  court  in  Brewer  v.  Baltimore  Re- 
frigerating d  Heating  Co.  99  Md.  377,  66 
L.  R.  A.  406,  105  Am.  St.  Rep.  304,  58  Atl. 
23,  citing  King  v.  Russell,  6  East,  427,  said 
one  could  not  "eke  out  the  inconvenience 
of  his  own  premises  by  taking  in  the  pub- 
lic highway."  In  Southern  P.  Co.  v.  Laf- 
ferty,  6  C.  C.  A.  479,  15  U.  S.  App.  201, 
57  Fed.  542,  it  was  said:  "It  is  the  duty 
of  a  railroad  company  to  see  that  its  loco- 
motive engines,  after  their  run,  are  left  in 
a  place  of  safety.  If  left  where  they  are 
liable  to  be  put  in  motion  by  the  careless, 
negligent,  or  wilful  act  of  outside  parties, 
it  is  as  much  the  duty  of  the  railroad  com- 
pany to  see  that  they  are  properly  guard- 
ed to  prevent  accidents  from  occurring,  as 
it  is  to  see  that  a  sufficient  number  of  em- 
ployees are  put  on  board  the  trains  set  in 
motion  by  its  own  orders."  And,  as  a  cor- 
ollary from  this,  it  follows  that  wherever 
the  safety  of  a  servant  depends  upon  the  in- 
spection of  some  agency  of  the  master, 
which  is  negligently  exposed  in  an  unsafe 
place  after  inspection,  and  before  its  use, 
the  master  will  be  liable  for  injury  result- 
ing from  such  negligence. 

It  was  contended  by  the  appellee  that 
there  was  no  evidence  these  cars  were  un- 
lighted  or  unguarded  while  left  in  the 
streets  after  inspection,  and  that  it  would 
have  been  error  to  permit  the  jury  to  make 
this  assumption.  But,  in  the  absence  of 
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affirmative  proof  upon  this  point  by  the 
appellee,  the  presumption  of  law  is  that 
they  were  not  lighted  or  guarded.  If  any 
authority  is  needed  for  this  natural  infer- 
ence, it  is  found  in  Jenkins  v.  Baltimore 
d  0.  A.  Co.  98  Md.  404,  56  Atl.  966,  where 
the  plaintiff  was  run  over  in  the  night  by  a 
freight  train  running  backward,  and  where 
the  case  was  taken  from  the  jury.  In  re- 
versing the  judgment,  this  court  said: 
"There  is  no  evidence  that  there  were  any 
signals  or  warnings  given  of  its  approach, 
so  that  is  must  be  assumed  for  our  purpose 
that  no  bells  or  other  signals  were  given, 
and  no  lights  shown  on  the  front  or  any 
part  of  the  train."  And  this  presumption 
in  the  present  case  is  strengthened  by  Ken- 
ny's testimony  that  they  needed  no  light 
for  inspection  in  the  car  barn,  but  required 
a  lamp  when  inspecting  the  cars  left  on 
the  street. 

It  was  also  contended  by  the  appellee 
that  there  was  no  evidence  to  show  how 
the  handle  bar  was  broken,  and  to  permit 
the  jury  to  assume  that  it  was  broken  dur- 
ing and  by  reason  of  its  exposure  upon  the 
street  after  inspection,  as  argued  by  the  ap- 
pellant, would  be  to  permit  them  to  in- 
dulge in  wild  speculation,  which  cannot  be 
made  the  basis  of  a  verdict  But  we  think 
there  is  evidence  legally  sufficient,  tending 
to  support  the  plaintiff's  theory.  Kenny 
testifies  positively  that  when  he  inspected 
this  car,  at  2:30  a.  m.,  he  swung  his  whole 
weight  upon  every  handle  of  the  car,  and 
tested  this  particular  handle  in  that  man- 
ner, and  that  it  was  then  in  perfectly  safe 
and  sound  condition.  He  also  testifies  that 
when  he  examined  this  handle,  the  evening 
after  the  accident,  "the  screws  looked  like 
it  was  broke  out.  It  was  not  from  the  pull 
of  the  conductor.  It  was  like  something 
had  hit  it  when  moving."  This  testimony 
must  be  taken  to  be  true  in  passing  upon 
the  prayer  taking  the  case  from  the  jury. 
The  evidence  is  that  but  one  trip  was  made 
to  Ft.  McHenry  and  back  to  Druid  Hill 
park  before  the  accident  happened;  that  on 
the  down  trip  the  righthand  footboard  alone 
was  used  by  the  conductor,  while,  on 
the  return  trip,  the  other  footboard  alone 
was  used;  and  that  the  handle  which  broke 
as  he  was  stepping  down  from  the  rear 
platform  was  then  used  for  the  first  time 
that  morning.  The  conductor  testified  pos- 
itively that  neither  upon  the  run  to  Ft. 
McHenry,  nor  the  return  to  Druid  hill, 
was  there  any  collision  with  this  car,  nor 
did  it  come  in  contact  with  anything  what- 
ever; and  the  truth  of  this  testimony  must 
also  be  assumed.  Upon  these  assumptions, 
it  would  follow  that  the  injury  to  the 
handle  must  have  been  received  during  its 
exposure  upon  the  street  during  the  night, 
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and  after  its  inspection,  though  the  jury, 
if  the  case  had  been  allowed  to  go  to  them, 
would  not  have  been  bound  by  any  pre- 
sumption, and  could  have  found  that  the 
handle  was  injured  either  while  on  the 
street  during  the  night,  or  while  on  the 
trip,  in  charge  of  the  conductor  and  motor- 
man.  If  the  latter, — whether  by  his  own 
negligence,  or  that  of  his  fellow  servant, 
the  motorman,  or  from  some  unexplained 
cause, — the  master  would  not  be  liable.  But 
if  the  former,  the  master  would  be  liable, 
since  the  injury  to  the  handle  could  not 
have  occurred  but  for  the  negligent  expo- 
sure of  the  car  upon  the  street  after  inspec- 
tion; and,  in  this  view  of  the  case,  it  is  not 
material  to  know  how  the  injury  occurred. 
It  would  be  enough  to  know  that  it  occurred 
during  and  because  of  such  negligent  ex- 
posure. Upon  principle,  we  think  it  should 
have  been  left  to  the  jury  to  determine  the 
question  of  fact  whether  the  injury  to  the 
handle  occurred  before  the  plaintiff  was  as- 
signed to  the  car,  and  while  negligently  ex- 
posed upon  the  street,  or  after  he  was  placed 
in  charge  of  it;  and  we  think  the  au- 
thorities sustain  this  view.  In  Smith  v. 
New  York,  S.  &  W.  R.  Co.  46  N.  J.  L.  7, 
where  loaded  cars  set  on  a  side  track  and 
chocked  by  a  tie  escaped  on  the  main  track 
and  caused  a  collision,  the  question  of  the 
company's  negligence  was  held  to  be  for  the 
jury,  though  there  was  no  proof  how  the 
cars  escaped.  In  Southern  P.  Co.  v.  Laf- 
ferty,  6  €.  C.  A.  480,  15  U.  S.  App.  202, 
57  Fed.  542,  where  engines  escaped  from 
the  yard  and  ran  out  on  the  track,  causing 
a  collision,  the  court  said  it  was  for  the 
jury  to  determine  whether  reasonable  care 
had  been  taken  to  prevent  the  escape, 
though  there  was  no  evidence  of  what  set 
the  engines  in  motion;  and  the  court  quot- 
ed with  approval  the  following  language 
from  Jones  v.  East  Tennessee,  V.  &  Q.  R.  Co. 
128  U.  S.  445,  32  L.  ed.  480,  9  Sup.  Ct.  Rep. 
118:  "We  see  no  reason,  so  long  as  the 
jury  system  is  the  law  of  the  land,  and  the 
jury  is  made  the  tribunal  to  decide  disput- 
ed questions  of  fact,  why  it  should  not  de- 
cide such  questions  as  these,  as  well  as 
others."  In  Brann  v.  Chicago,  R.  I.  &  P.  R. 
Co.  53  Iowa,  595,  36  Am.  Rep.  243,  6  N.  W. 
5,  where  the  plaintiff  was  injured  by  the 
breaking  of  a  hand  hold  on  a  freight  car, 
and  the  case  was  taken  from  the  jury  in 
the  trial  court,  the  judgment  was  reversed, 
the  court  saying:  "Can  the  court,  as  mat- 
ter of  law,  say  when,  where,  and  how  often 
inspection  shall  take  place,  or  that  it 
should  not  have  been  done  at  some  time 
while  the  car  was  under  the  defendant's 
control?  We  think  not,  and  that  it  was  a 
question  for  the  jury."  There  is  no  Mary- 
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land  case  involving  the  same  question  here 
presented,  but  we  think  this  case  comes 
within  the  language  and  reason  of  Cooke 
v.  Baltimore  Traction  Co.  80  Md.  558,  31 
Atl.  329,  where  this  court  said:  "Where 
the  nature  and  attributes  of  the  act  relied 
on  to  show  negligence  contributing  to  the 
injury  can  only  be  correctly  determined  by 
considering  all  the  attending  and  surround- 
ing circumstances  of  the  transaction,  it 
falls  within  the  province  of  the  jury  to 
pass  upon  and  characterize  it,  and  it  is  not 
for  the  court  to  determine  its  quality  as 
matter  of  law." 

It  follows  from  what  we  have  said  that 
the  learned  judge  of  the  superior  court  was 
in  error  in  granting  the  defendant's  pray- 
ers. The  plaintiff's  prayers  are  in  general 
accord  wit^h  the  views  which  we  have  ex- 
pressed, but  it  is  unnecessary  to  prolong 
this  opinion  by  a  critical  analysis  of 
them. 

The  judgment  will  be  reversed,  with  costs 
to  the  appellant  above  and  below,  and  a 
hew  trial  is  awarded. 


William  A.  ARNSPERGER,  Appt., 
v. 

Anna  M.  CRAWFORD  et  at,  Exrs.,  etc. 
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.Md ) 


1.  No  appeal  lies,  unless  expressly 
a-lven  hy  statute,  from  a  decision  of 
the  circuit  court  sitting,  under  statutory 
authority,   as   an    appellate   court. 

2.  The  taking:  of  private  property  for 
private  nse  Is  impliedly  forbidden 
by  a  constitutional  provision  that  the  legis- 
lature shall  enact  no  law  authorizing  private 
property  to  be  taken  for  public  use  without 
just  compensation  being  first  paid  or  ten- 
dered. 

3.  Whether  a  particular  use  for  'which 
private  property  Is  sougrht  to  be 
taken  Is  public  or  private  is  a  ques- 
tion, not  for  the  legislature,  but  for  the 
judiciary. 

4.  To  constitute  a  public  use  for  which 
private  property  may  be  taken  by  right  of 
eminent  domain,  there  must  be  a  nse,  or 
right  to  use,  by  the  public  or  some  limited 
portion  of  it,  and  not  merely  a  public  utility 
or  advantage  resulting  from  the  use. 

5.  The  acquisition  of  a  mere  private 
■way  is  not  a  purpose  for  which  the  right 
to  exercise  the  power  of  eminent  domain 
may  be  delegated,  although   the  way  is  in- 

Note. — As  to  constitutionality  of  condemna- 
tion proceedings  to  establish  private  road,  see 
also  Latah  County  v.  Peterson,  16  L.  R.  A. 
81,  and  note,  and  the  later  cases,  in  this 
series,  of  Wei  ton  v.  Dickson.  22  L.  R.  A.  496; 
Healy  Lumber  Co.  v.  Morris,  63  L.  R.  A. 
820 ;  and  Clark  v.  Mitchell  County,  66  L.  R.  A. 
965. 
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tended   to  connect   a   private   estate   with    a 
public  highway. 

(June    20,    1905.) 

APPEAL  by  petitioner  from  a  decree  of 
the  Circuit  Court  for  Frederick  Count? 
reversing  an  order  laying  out  a  private  way. 
Dismissed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Milton  O.  TTrner,  Hammond 
TJrner,  and  Milton  G.  tTrner,  Jr.,  for 
appellant : 

The  controlling  inquiry  is  as  to  whether 
the  design  of  this  legislation  is  to  subserve 
any  public  interest,  or  is  solely  to  further 
private  uses. 

Cooley,  Const.  Lim.  530. 

The  words  "public  use"  are  equivalent 
to  public  benefit,  utility,  or  advantage. 

Bellona  Co.'s  Case,  3  Bland,  Ch.  451; 
Van  Witsen  v.  (hitman,  79  Md.  411,  24  L. 
R.  A.  403,  29  Atl.  608 ;  Olmstead  v.  Camp, 
33  Conn.  532,  89  Am.  Dec.  221 ;  Beekman  v. 
Saratoga  &  S.  R.  Co.  3  Paige,  45,  22  Am. 
Dec.  679;  Seely  v.  Sebastian,  4  Or.  25; 
Pittsburgh  v.  Scott,  1  Pa.  St.  309;  Hand 
Gold  Min.  Co.  v.  Parker,  59  Ga.  419 ;  Todd 
.  v.  Austin,  34  Conn.  78;  Talbot  v.  Hudson, 
16  Gray,  417;  McQuillan  v.  Hatton,  42 
Ohio  St"  202. 

For  one  hundred  and  twenty  years  the 
policy  of  providing  access  for  landowners 
to  public  places  has  been  continuously 
maintained  and  repeatedly  emphasized  by 
the  people  of  the  state  through  their  gen- 
eral assembly. 

If  the  public  use  be  declared  by  the  leg- 
islature, the  courts  will  hold  the  use  public, 
unless  it  manifestly  appears  from  the  provi- 
sions of  the  act  that  they  can  have  no  tend- 
ency to  advance  and  promote  such  public 
use. 

Wclton  v.  Dickson,  38  Neb.  767,  22  L.  R. 
A.  496,  41  Am.  St.  Rep.  771,  57  N.  W.  559. 

A  citizen  cannot  defeat  a  proceeding  to 
lay  out  a  public  road  to  reach  his  residence, 
on  the  ground  that  it  is  only  a  private 
road,  as  a  road  to  reach  the  residence  of  a 
citizen  and  prevent  his  isolation  is  for  the 
public  use. 

Johnson  v.  Clayton  County,  61  Iowa,  89, 
15  N.  W.  856;  Robinson  v.  Swope,  12  Bush, 
21;  Brewer  v.  Bowman,  9  Ga.  37;  Allen  v. 
Stevens,  29  N.  J.  L.  511;  Wright  v.  Free- 
man, 5  Harr.  &  J.  475;  Latah  County  v. 
Peterson,  3  Idaho,  398,  16  L.  R.  A.  81,  29 
Pac.  1089;  Lewis,  Em.  Dom.  §  167. 

Messrs.  William  P.  Manlsby  and 
Jaeob  Rohrbaok,  for  appellees: 

The  judgment  of  the  circuit  court  being 
final,  no  appeal  will  lie  from  that  judgment 
to  this  court. 

Rayner  v.  State,  52  Md.  368:  Moorcs  v. 
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Bel- Air  Water  d  L.  Co.  79  Md.  391,  29  Atl. 
1033;  Greenland  v.  Harford  County,  68 
Md.  59,  11  Atl.  581. 

The  provisions  for  opening  a  private 
road  over  lands  of  another  are  unconstitu- 
tional in  that  they  violate  the  provisions 
of  art.  3,  §  40,  Md.  Const. 

State  ex  rel.  McClellan  v.  Graves,  19  Md. 
351,  81  Am.  Dec.  639. 

The  state  has  not,  and  therefore  cannot 
confer,  a  power  to  take  property  for  any 
but  a  public  use. 

Kane  v.  Baltimore,  15  Md.  240;  Hoy* 
v.  Swan,  5  Md.  237. 

The  right  to  take  private  property  must 
be  exercised  exclusively  for  a  public  use. 

Van  Witsen  v.  Gutman,  79  Md.  405,  24 
L.  R.  A.  403,  29  Atl.  608 ;  Toumsend  v.  Ep- 
stein, 93  Md.  537,  52  L.  R.  A.  409,  86  Am. 
St.  Rep.  441,  49  Atl.  629. 

The  state  ha*  no  right,  and  therefore  can- 
not delegate  the  right  to  the  county  com- 
missioners, to  exercise  the  power  of  eminent 
domain,  save  for  public  use. 

The  power  delegated  to  the  county  com- 
missioners is  a  special,  limited  authority. 

Owings  v.  Worthington,  10  Gill  &  J.  283: 
Savage  Mfg.  Co.  v.  Outings,  3  Gill,  497. 

The  road  is  a  private  road,  since  it  so 
reported  and  confirmed. 

Re  Road,  51  Pa.  94;  West  River  Bridge 
Co.  v.  Dix,  6  How.  546,  12  L.  ed.  551: 
Bankhead  v.  Brown,  25  Iowa,  549;  Dickey 
v.  Tennison,  27  Mo.  373;  Kesbitt  v.  Trwro- 
bo,  39  111.  110,  89  Am.  Dec.  290;  Tyler  v. 
Beacher,  44  Vt  648,  8  Am.  Rep.  398: 
Sedgw.  Stat.  &  Const.  Law,  2d  ed.  pp.  443 
-450,  and  note;  Lewis,  Em.  Dom.  §§  157 
et  seq. 

•The  state  has  no  authority  to  take  pri- 
vate property  for  a  private  use  or  purpose. 

yew  Central  Coal  Co.  v.  George's  Creek- 
Coal  d  I.  Co.  37  Md.  537;  Citizens'  Sav. 
&  L.  Asso.  v.  Topeka,  20  Wall.  655,  22  L. 
ed.  455;  Welton  v.  Dickson,  38  Neb.  767. 
22  L.  R.  A.  496,  41  Am.  St.  Rep.  771,  57 
N.  W.  559;  Bankhead  v.  Brown,  25  Iowa, 
549. 

Pearoe,  J.,  delivered  the  opinion  of  the 
court: 

The  question  sought  to  be  raised  by  this 
appeal  is  the  constitutionality  of  the  pri- 
vate road  law  of  Maryland.  The  proceed- 
ings were  commenced  by  the  filing  of  an 
application  by  the  appellant  to  the  county 
commissioners  of  Frederick  county,  under 
the  provisions  of  article  25,  §§  100  to  121. 
of  the  Code  of  Public  General  Laws,  for  a 
private  road  to  run  from  a  tract  of  land 
belonging  to  him  in  said  county,  and  wholly 
bounded  by  the  lands  of  other  private  own- 
ers, through  the  lands  of  ttie  appellees,  to 
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the  public  road  from  Waynesboro  to  Sabil- 
lasville.  The  commissioners  appointed  to 
lay  out  such  road  located  the  same  and  as- 
sessed the  damages  to  the  appellees,  and 
the  county  commissioners,  after  considera- 
tion of  objections  urged  by  the  appellees  to 
the  inquisition,  ratified  and  confirmed  the 
inquisition  and  award,  and  by  their  order 
granted  said  private  road  to  the  appellant. 
From  that  order  an  appeal  was  taken  by 
the  present  appellees  to  the  circuit  court 
for  Frederick  county,  under  §  121  of  arti- 
cle 25,  which  gives  such  appeal,  and  pro- 
vides that  the  judgment  in  the  case  shall 
be  final  between  the  parties.  Upon  the  trial 
of  that  appeal,  the  circuit  court,  upon  the 
motion  of  the  appellants  therein,  quashed 
the  procedjngs  in  the  case,  upon  the 
ground  that  §§  100  to  117  of  article  25  are 
in  conflict  with  the  Constitution  of  Mary- 
land, and  void,  and  that  the  county  com- 
miasioners  therefore  had  no  jurisdiction  to 
grant  a  private  road;  and  the  present  ap- 
peal is  taken  from  that  order. 

It  is  now  moved  to  dismiss  this  appeal, 
and  this  motion  must  prevail.  It  is  well 
settled  in  this  state  that,  where  the  cir- 
cuit court  sits  as  an  appellate  court  under 
statutory  authority,  no  appeal  will  lie  to 
this  court  from  the  judgment  of  the  circuit 
court,  unless  expressly  given  by  statute.  In 
Rayner  v.  State,  52  Md.  368,  it  was  in- 
sisted that  the  statute  under  which  Rayner 
was  convicted  of  violating  a  law  restrict- 
ing the  right  of  fishery  in  the  Potomac  riv- 
er waa  unconstitutional  and  void,  and  that 
there  was,  therefore,  no  jurisdiction,  ei- 
ther of  the  justice  before  whom  the  charge 
was  first  heard,  or  of  the  circuit  court  on 
appeal,  to  try  and  decide  it.  The  court 
there  said  that,  whatever  might  be  thought 
of  the  constitutional  objections  to  the  stat- 
ute, it  did  not  follow  that  the  right  of  ap- 
peal was  not  validly  given,  or  that  the  cir- 
cuit court  was  not  in  exercise  of  valid  ju- 
risdiction in  hearing  and  deciding  the  case, 
and  pointed  out  that  "if,  instead  of  the  ap- 
peal under  the  statute,  the  party  had  ap- 
plied for  the  writ  of  certiorari  upon  the  spe- 
cific ground  of  the  unconstitutionality  of  the 
statute,  and  the  consequent  want  of  power 
and  jurisdiction  of  the  magistrate  to  pro- 
ceed under  it,  the  circuit  court  then  would 
have  been  in  the  exercise,  not  of  the  special 
limited  jurisdiction,  but  of  its  ordinary 
common-law  jurisdiction,  and  from  its 
judgment  ir  the  premises  a  writ  of  error  or 
an  appeal  could  have  been  prosecuted  to 
this  court."  In  Judeflnd  v.  Htate,  78  Md. 
510,  22  L.  R.  A.  721,  28  Atl.  405,  a  mem- 
ber of  the  sect  of  Adventists,  whose  creed 
requires  them  to  observe  the  seventh  day 
of  the  week  as  a  day  of  rest,  was  convicted 
before  a  justice  of  the  peace  for  a  violation 
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of  the  law  prohibiting  work  on  Sunday; 
and  upon  appeal  to  the  circuit  court  the 
conviction  was  sustained;  whereupon  he 
brought  a  writ  of  error  to  this  court  to 
test  the  constitutionality  of  the  Sunday 
law;  and  the  writ  of  error  was  quashed  for 
the  reason  given  in  Rayner  v.  State,  52  Md. 
368.  In  Moores  v.  Bel-Air  Water  &  Light 
Co.  79  Md.  391,  29  Ati.  1033,  certain  water 
rights  of  the  appellant  were  condemned  un- 
der the  provisions  of  §§  248  to  253  of  arti- 
cle 23  of  the  Code  of  Public  General  Laws, 
and,  the  inquisition  and  award  being  rati- 
fied by  the  circuit  court  for  Harford  coun- 
ty, the  case  was  brought  to  this  court  by 
appeal,  and  also  on  writ  of  error,  to  deter- 
mine the  constitutionality  of  the  statute 
authorizing  the  condemnation.  The  Mary- 
land cases  were  very  carefully  reviewed, 
and  the  court  being  of  the  opinion  that  the 
water  company  had  the  right  of  eminent 
domain,  and  that  the  circuit  court  had  ju- 
risdiction over  the  condemnation  proceed- 
ings, its  order  could  not  be  reviewed,  and  the 
appeal  was  dismissed  and  the  writ  of  error 
quashed.  To  the  same  effect  are  the  cases  of 
Hopkins  v.  Philadelphia,  IF.  &  B.  R.  Co.  94 
Md.  257,  51  Atl.  404,  and  New  York  Min. 
Co.  v.  Midland  Min.  Co.  99  Md.  506,  58 
Atl.  217, — in  both  of  which  it  was  sought 
to  review  the  action  of  the  circuit  court 
upon  condemnation  proceedings,  providing 
for  no  appeal  from  such  action,  because  of 
alleged  constitutional  objections  to  the  stat- 
utes authorizing  the  condemnation.  In  the 
last-mentioned  case  the  court  said,  "The  in- 
quiry here  is  not  whether  the  trial  court 
rightly  decided,  but  whether  it  had  the 
right  to  decide  what  it  did  decide."  In 
view  of  these  repeated  decisions,  it  is  clear 
that  this  appeal  must  be  dismissed. 

If  we  were  authorized  to  review  the  ac- 
tion of  the  circuit  court  in  this  case,  we 
would  affirm  its  order;  and  we  deem  it 
proper  to  state  the  reasons  for  our  view, 
in  order  that  there  may  be  no  diversity  or 
confusion  of  ruling  upon  this  question  in 
the  different  judicial  circuits  of  the  state. 

Section  40  of  article  3  of  the  Constitution 
of  Maryland  provides:  "The  General  As- 
sembly shall  enact  no  law  authorizing  pri- 
vate property  to  be  taken  for  public  use 
without  just  compensation,  as  agreed  upon 
between  the  parties  or  awarded  by  a  jury, 
being  first  paid  or  tendered  to  the  parties 
entitled  to  such  compensation ;"  and  article 
23  of  the  Declaration  of  Rights  declares 
that  "no  man  ought  to  be  taken  or  impris- 
oned, or  disseised  of  his  freehold  liberties 
or  privileges,  or  outlawed,  or  exiled,  or  in 
any  manner  destroyed  or  deprived  of  his 
life,  liberty,  or  property,  but  by  the  judg- 
ment of  his  peers,  or  by  the  law  of  the 
land."     There  is  no  prohibition  in  express 
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terms  against  taking  private  property  for 
private  use,  to  be  found  either  in  our  Con- 
stitution or  Declaration  of  Rights,  nor  can 
it  be  justly  held  that  any  is  needed}  al- 
though such  a  prohibition  is  contained  in 
the  Constitutions  of  Alabama,  Colorado, 
Georgia,  Louisiana,  and  Missouri.  The  im- 
plied prohibition  contained  in  §  40  of  arti- 
cle 3  is  too  clear  to  be  questioned.  As  was 
said  in  Blood  good  v.  Mohawk  d  H.  R.  R. 
Co.  18  Wend.  9,  31  Am.  Dec.  313,  in  con- 
struing similar  language:  These  words 
must  be  construed  "as  equivalent  to  a  con- 
stitutional declaration  that  private  proper- 
ty, without  the  consent  of  the  owner,  shall 
be  taken  only  for  the  public  use,  and  then 
only  upon  a  just  compensation."  In  Tay- 
lor v.  Porter,  4  Hill,  147,  40  Am.  Dec.  274, 
Judge  Bronson,  speaking  for  the  supreme 
court  of  New  York,  preferred  to  rest  the 
prohibition  upon  that  section  of  the  Con- 
stitution of  New  York  which  forbids  thpt 
any  freeman  should  be  disseised  of  his  free- 
hold but  by  lawful  judgment  of  his  peers, 
or  by  the  law  of  the  land,  and  that  no 
person  should  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law,  and 
said  that  the  words  "law  of  the  land"  and 
"due  process  of  law"  could  not  and  did  not 
mean  "a  statute  passed  for  the  purpose  of 
working  the  wrong."  But  whatever  may  be 
thought  of  the  true  ground  upon  which*  the 
conclusion  should  be  placed,  Judge  Cooley 
says  in  his  Constitutional  Limitations,  6th 
ed.  051,  "It  is  conceded  on  all  hands  that 
the  legislature  has  no  power  in  any  case  to 
take  the  property  of  one  individual  and 
pass  it  over  to  another,  without  reference  to 
some  use  to  which  it  is  to  be  applied  for 
the  public  benefit:"  and  Judge  Alvey,  in 
New  Central  Coal  Co.  v.  George's  Creek- 
Coal  d  I.  Co.  37  Md.  559,  said,  "This  [con- 
stitutional prohibition]  is  but  declaratory 
of  the  previously  existing  universal  law, 
which  forbids  the  arbitrary  and  compulsory 
appropriation  of  one  man's  property  to  the 
mere  private  use  of  another,  even  though 
compensation  be  tendered."  It  has  never 
been  anywhere  held  that  this  can  be  done, 
so  that  our  only  inquiry  here  is  whether  this 
particular  use  is  a  "public  use,"  within  the 
meaning  of  the  Constitution.  When  this 
is  determined,  the  question  before  us  is 
solved;  and  all  the  authorities  hold  that 
whether  a  use  is  public  or  private  is  a  ques- 
tion, not  for  the  legislature,  but  for  the  ju- 
diciary. Lewis,  Em.  Dom.  9  158;  New 
Central  Coal  Co.  v.  George's  Creek  Coal  d 
I.  Co.  37  Md.  500.  The  legislature  cannot 
make  a  particular  use  either  public  or  pri- 
vate, merely  by  so  declaring  it.  If  it  could 
do  so,  "the  constitutional  restraint  would 
be  utterly  nugatory,"  as  was  said  in  the 
ca«e  last  cited.  The  Constitution  does  not 
70  L.  R.  A. 


define  the  term  "public  use,"  but  leaves  us 
to  resort  to  the  natural  meaning  of  the 
words;  and  we  think  this  meaning  is  clear- 
ly and  correctly  expressed  by  Mr.  Lewis  in 
§  105,  in  which  he  says,  "Public  use  means 
the  same  as  use  by  the  public,"  giving  as 
his  reasons  for  this  conclusion  the  follow- 
ing: "That  it  accords  with  the  primary 
and  more  commonly  understood  meaning  of 
the  words;  second,  it  accords  with  the  gen- 
eral practice  in  regard  to  taking  private 
property  for  public  use,  in  vogue  when  the 
phrase  was  first  brought  into  use  in  the 
earlier  constitutions;  third,  it  is  the  only 
view  which  gives  the  words  any  force  as 
a  limitation,  or  renders  them  capable  of 
any  definite  and  practical  application." 
There  will  be  found  two  different  views  of 
the  meaning  of  these  words  which  have 
been  taken  by  the  courts,— one,  that  there 
must  be  a  use,  or  right  of  use,  by  the  pub- 
lic, or  some  limited  portion  of  the  public: 
the  other,  that  they  are  equivalent  to  pub- 
lic utility  or  advantage.  If  the  former  is 
the  correct  view,  the  legislature  and  the 
courts  have  a  definite,  fixed  guide  for  their 
action.  If  the  latter  is  to  prevail,  the  en- 
actment of  laws  upon  this  subject  will  re- 
flect the  passing  popular  feeling,  and  their 
construction  will  reflect  the  various  tem- 
peraments of  the  judges,  who  are  thus  left 
free  to  indulge  their  own  views  of  public 
utility  or  advantage.  We  cannot  hesitate 
to  range  this  court  with  those  which  hold 
the  former  to  be  the  true  view.  We  agree 
with  the  Pennsylvania  court  {Farmers' 
Market  Co.  v.  Philadelphia  d  R.  Terminal 
Co.  10  Pa.  Co.  Ct.  25)  that  "the  test  wheth- 
er a  use  is  public  or  not  is  whether  a  pub- 
lic trust  is  imposed  upon  the  property; 
whether  the  public  has  a  legal  right  to  the 
use,  which  cannot  be  gainsaid  or  denied  or 
withdrawn  at  the  pleasure  of  the  owner;" 
and  we  hold  with  the  New  York  court  (Re 
Niagara  Falls  d  W.  R.  Co.  108  N.  Y.  375, 
15  N.  E.  429)  that  "the  expression  'public 
interest*  and  'public  use*  are  not  synony- 
mous. The  establishment  of  furnaces,  mills/ 
and  manufactories,  the  building  of  churches 
and  hotels,  and  other  similar  enterprises, 
are  more  or  less  matters  of  public  concern, 
and  promote,  in  a  general  sense,  the  public 
welfare.  But  they  lie  without  the  domain 
of  public  uses  for  which  private  ownership 
may  be  displaced  bv  compulsory  proceed- 
ings." 

It  was  contended  in  argument  that  in 
Maryland  the  latter  of -the  two  views  above 
mentioned  has  been  adopted,  and  in  support 
of  this  contention  counsel  cited  the  Bellona 
Co' s  Case,  3  Bland,  Ch.  451,  and  Van  Wit- 
sen  v.  Gutman,  79  Md.  411,  24  L.  R.  A. 
403.  29  Atl.  608;  but  we  cannot  agree  with 
this    contention.     The    former   case   was   a 
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bill  for  an  injunction  by  the  Bellona  Com- 
pany to  restrain  the  Baltimore  &  Sus- 
quehanna Railroad  Company  from  con- 
demning a  right  of  way  through  the  plain- 
tiff's lands,  and,  upon  hearing,  the  prelim- 
inary injunction  granted  was  dissolved.  In 
that  case,  decided  in  1831,  there  are,  it  is 
true,  some  expressions  which,  unexplained, 
might  give  apparent  color  to  the  contention 
of  the  appellant  in  this  case ;  but  it  must  be 
remembered  that  railroads  are  common  car- 
riers, bound  to  serve  the  public  in  the  trans- 
portation of  passengers  and  freight  over 
their  right  of  way  upon  payment  or  tender 
of  reasonable  and  proper  charges,  and  that 
railroads  are  a  public  use.  Lewis,  Em.  Dom. 
§  170.  And  in  the  case  cited  the  chancellor 
said:  "The  exercise  of  this  power.  .  .  . 
is  not  confined  to  those  cases  only  in  which 
the  private  property  taken  is  to  be  applied 
immediately,  directly,  and  exclusively  to 
some  public  use,  as  to  the  making  of  an 
open  highway  or  the  like;  for  it  is  enough 
if  it  clearly  appears  that  the  application  of 
such  private  property  to  the  proposed  new 
use  will  be  attended  by  material  public 
benefit,  which  would  not  otherwise  be 
so  immediately  and  effectually  produced. 
.  .  .  In  all  such  cases  the  general  as- 
sembly may  justly  authorize  a  condemna- 
tion of  any  private  property  for  such  a  pub- 
lic benefit  by  such  proceedings  as  are  pro- 
posed to  be  prosecuted  by  these  defendants. 
.  .  .  It  may  in  some  cases  be  difficult, 
in  this  respect,  to  distinguish  between  a 
public  and  a  private  use,  and  to  determine 
how  far  this  exercise  of  the  government's 
power  of  eminent  domain  may  be  carried. 
But  in  this  case  I  deem  it  sufficiently  clear 
that  the  construction  of  a  railroad  as  pro- 
posed by  the  defendants  must  result  in  such 
a  general  advantage  to  the  people  as  to 
warrant  the  court  in  pronouncing  it  such 
a  public  um  as  affords  an  ample  justifica- 
tion of  the  proceedings  by  which  the  plain- 
tiffs may  be  compelled  to  part  with  their 
land  «on  receiving  for  it  a  just  compensa- 
tion." It  will  be  seen  from  the  above  pas- 
sage from  the  opinion  in  that  case  that  it, 
in  express  terms,  was  limited  to  the  con- 
struction of  a  railroad,  which  is  a  public 
agency,  and  that  the  proposed  use  was  for 
that  reason  declared  to  b«>  a  public  use.  In 
the  case  of  Van  Witsen  v.  Gutman,  79  Md. 
405,  24  L.  R.  A.  403,  29  Atl.  608,  it  was 
held  that  abutting  owners  have  interests  in 
alleys  which  cannot  be  taken  for  public  use 
without  just  compensation,  nor  for  private 
use  on  any  terms  whatever;  and,  without 
citing  at  length  from  that  case,  it  is  suffi- 
cient to  note  that  it  was  there  said :  "But 
it  is  indispensable  that  the  use  for  which 
private  property  is  taken  should  be  of  a 
public  nature."  Reference  may  also  be 
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made  to  Townsend  v.  Epstein,  93  Md.  550, 
52  L.  R.  A.  409,  86  Am.  St.  Rep.  441,  49 
Atl.  629,  approving  the  language  quoted 
from  Van  Witsen  v.  Gutman,  79  Md.  411, 
24  L.  R.  A.  403,  29  Atl.  608.  Railroads 
constructed  by  mining  companies  to  con- 
nect with  existing  railroads,  under  the  pro- 
visions of  article  23,  §§  145  to  156,  of  the 
Maryland  Code,  are  no  exceptions  to  the 
principle  we  invoke,  since,  as  observed  by 
Mr.  Lewis  (§  171),  "though  constructed  for 
the  particular  advantage  of  individuals, 
they  are  also  open  to  the  public  as  occasion 
requires;"  and  in  New  York  Min.  Co.  v. 
Midland  Min.  Co.  99  Md.  506,  58  Atl.  221, 
this  court  said:  "The  railroad  of  the  ap- 
pellee company  is  intended  for  a  public,  as 
contradistinguished  from  a  private,  use. 
When  constructed,  any  other  railroad  or 
mining  companies  will  have  the  fight  to 
connect  with  it,  to  run  their  cars  over  it, 
and  to  use  it  in  the  method  perscribed  by 
the  statute.  Its  primary  purpose  is  to  en- 
able the  appellee  to  get  its  coal  into  the 
market,  and,  under  the  decision  of  this 
court  in  Neic  Central  Coal  Co.  v.  George's 
Creek  Coal  &  I.  Co.  37  Md.  561,  such  a  use, 
under  the  circumstances  here  presented,  is 
a  public  use."  In  every  case,  therefore, 
the  character  of  the  use  must  be  deter- 
mined from  the  statute  itself. 

Section  100  of  article  25  of  the  Code  of 
Public  General  Laws  declares  that  "any 
owner  of  any  lands  in  this  state  has  the 
right  to  a  road  and  way  to  and  from  his 
land  to  places  of  public  worship  and  mills, 
market  towns,  public  ferries,  and  court- 
houses, and  may  obtain  a  private  road  or 
way  by  application  to  the  county  commis- 
sioners." This  provision,  with  its  accom- 
panying machinery,  had  its  origin  in  the  act 
of  1785,  chap.  149,  and  is  substantially  un- 
changed as  now  codified.  Section  104  enacts 
that  "after  the  damages  assessed,  and  the 
costs  of  laying  out  such  road  shall  be  paid 
by  the  person  applying  for  the  same,  such 
road  shall  be  considered  as  the  private  way 
of  such  person,  who  shall  keep  open  and  re- 
pair the  same  at  his  own  expense;"  and  § 
105  provides  that  "no  person  shall  stop  or 
change,  or  in  any  manner  obstruct,  such 
private  road  under  the  penalty  of  $10  for 
every  such  offense."  The  leading  text 
writers  all  agree  that  private  roads  laid  out 
under  the  exercise  of  the  right  of  eminent 
domain,  under  statutes  such  as  ours,  cannot 
be  justified.  Judge  Cooley,  in  his  Constitu-  * 
tional  Limitations,  p.  652,  says:  "It* seems, 
not  to  be  allowable  therefore,  to  authorize 
private  roads  to  be  laid  out  across  the 
hinds  of  unwilling  parties  by  an  exercise  of 
this  right.  The  easement  in  such  a  case 
would  be  the  property  of  him  for  whom  it 
was  established.     .    .    .    The  public  use  im- 
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plies  ii  possession,  occupation,  and  enjoy- 
ment of  the  land  by  the  public  at  large  or 
by  public  agencies."  Mills,  in  his  work  on 
Eminent  Domain,  §  26,  says:  "Land  can- 
not be  condemned  for  the  purpose  of  mak- 
ing a  private  road  for  the  particular  use 
of  an  individual,  although  he  may  pay  the 
entire  cost  of  opening  and  maintaining  it. 
The  use  is  not  public."  Lewis  (§  167) 
says:  "When  the  road,  after  being  laid 
out,  becomes  the  property  of  the  applicant, 
from  which  he  may  lawfully  exclude  the 
public,  then  the  use  is  strictly  private,  and' 
the  law  authorizing  the  condemnation  of 
property  therefor  is  void."  Elliott,  in  his 
work  on  Roads  and  Streets,  2d  ed.  §  11, 
says  it  must  be  free  and  common  to  all  cit- 
izens. As  long  as  any  are  excluded  it  is 
not  a  public  use. 

It  is  true  that  there  is  a  great  diversity 
of  ruling  upon  this  question  in  the  several 
states,  a  number  of  which,  adopting  the  the- 
ory of  public  utility  and  advantage,  with- 
out regard  to  the  right  of  use  by  the  public, 
have  sustained  statutes  similar  to  our  own; 
but,  after  a  careful  examination  of  many 
of  these  decisions,  we  are  convinced  that  the 
best  considered  cases  are  those  which  hold 
such  statutes  to  be  void.  Without  attempt- 
ing to  review  these  cases,  brief  reference 
will  be  made  to  some  of  the  leading  decisions : 
In  Taylor  v.  Porter,  4  Hill,  140,  40  Am. 
Dec.  274,  already  cited,  a  very  able  opin- 
ion was  delivered  by  Judge  Bronson;  the 
statute  there  in  question  being  very  simi- 
lar to  our  own.  The  court  said:  "The 
road  is  paid  for  and  owned  by  the  appli- 
cant. .  .  .  No  citizen  has  the  right  to 
use  the  road  as  he  does  the  public  highway. 
He  can  only  use  it  when  he  has  business 
with  the  road  owner,  or  some  other  law- 
ful occasion  for  going  to  the  land  intended 
to  be  benefited  by  the  road.  He  can  only 
justify  an  entry  on  the  road  when  he  could 
justify  an  entry  on  the  land  on  account  of 
which  the  road  was  laid  out.  ...  In 
short,  the  road  is  the  private  property  of 
the  applicant."  In  Bankhead  v.  Brown, 
25  Iowa,  540,  Chief  Justice  Dillon  consid- 
ered a  similar  statute  of  that  state,  and 
held  that  roads  established  thereunder  wen; 
"essentially  private. — that  is,  are  the  private 
property  of  the  applicant  therefor, — be- 
cause: First.  The  statute  denominates 
them  private  roads.  If  the  roads  estab- 
lished thereunder  were  not  intended  to  be 
private,  and  different  from  ordinary  public 
roads,  there  was  no  necessity  for  the  act. 
Second.  Such  road  may  be  established  upon 
the  petition  of  the  applicant  alone,  and  he 
must  pay  the  costs  and  damages  occasioned 
thereby.  .  .  .  Third.  The  public  are  not 
lMiund  to  work  or  keep  such  roads  in  repair, 
and  this  is  a  very  satisfactory  test  as  to 
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whether  a  road  is  public  or  private.  Fourth. 
We  see  no  reason,  when  such  a  road  is  es- 
tablished, why  the  person  at  whose  instance 
this  was  done  might  not  .  .  .  fence  it 
up,  or  otherwise  debar  the  public  of  any 
right  thereto.  Could  [he]  not  .  .  . 
abandon  it  at     .     .  pleasure     . 

[or]  relinquish  it  to  the  .  .  .  [owner 
of  the  fee]  without  consulting  the  board  of 
supervisors?  If  this  is  so,  does  it  not  in- 
contestably  establish  that  it  is  essentially 
private?"  In  Sadler  v.  Langham,  34  Ala. 
332,  in  considering  a  similar  statute,  the 
court  said:  "The  statute  speaks  alone  of 
private  roads.  They  are  to  be  opened  and 
kept  in  repair  at  the  expense  of  the  appli- 
cant, and  he  alone  is  to  make  compensation 
to  the  owner  of  the  land  over  which  it 
passes.  .  .  .  We  think  it  clearly  appears 
that  these  uses  are  simply  private;  and 
there  is  nothing  in  the  statute  which  au- 
thorizes public  travel  on  such  private  roads. 
So  far  as  the  statutes  assume  to  give  au- 
thority to  lay  out  such  road  over  the  lands 
of  another  without  his  consent,  the  statute 
is  unconstitutional."  Among  other  cases  to 
the  same  effect  which  might  be  cited  are 
Nesbitt  v.  Trumbo,  39  111.  110,  89  Am.  Dec 
290;  Dickey  v.  Tennison,  27  Mo.  373;  Clack 
v.  White,  2  Swan,  540;  Varner  v.  Martin,  21 
W.  Va.  534;  Wild  v.  Deig,  43  Ind.  461,  13 
Am.  Rep.  399;  Denham  v.  Bristol  County. 
108  Mass.  204.  The  case  of  Bankhead  v. 
Brotcn,  25  Iowa,  549,  was  cited  with  appro- 
val by  Judge  Alvey  in  Neio  Central  Coal  Co. 
v.  George's  Creek  Coal  &  I.  Co.  37  Md.  562, 
and  in  Wright  v.  Freeman,  5  Harr.  &  J.  477, 
there  is  an  express  approval  of  the  fourth 
ground  given  by  Judge  Dillon  for  his  conclu- 
sion; Judge  Dorsey  saying:  "That  a  right 
of  private  way,  whether  acquired  under  the 
principles  of  the  common  law,  or  the  statu- 
tory provisions  of  the  state,  can  be  extin- 
guished by  a  release  executed  by  the  parties 
interested  in  the  right  of  way  to  the  owner 
of  the  soil,  has  not  been  denied."  We  can 
discover  nothing  in  the  decision  in  that' case, 
that  the  penalty  imposed  by  the  act  for  ob- 
structing such  private  road  is  for  an  offense 
against  the  state,  which  is  at  variance  with 
the  views  herein  expressed.  The  obstruc- 
tion of  the  King's  highways  always  consti- 
tuted a  public  nuisance,  and  was  therefore 
indictable  at  common  law.  Rex  v.  Cross, 
3  Campb.  224;  King  v.  Russell,  6  East. 
427 :  Philadelphia,  W.  &  B.  R.  Co.  v.  Ntate, 
20  Md.  157.  But  the  obstruction  of  a  pri- 
vate road  could  not  be  regarded  as  a  public 
nuisance,  and,  if  the  offender  were  unable 
to  respond  in  damages  for  the  private  in- 
jury resulting  from  the  obstruction,  th«» 
owner  of  the  private  road  would  be  remedi- 
less.    This  consideration  will  amply  account 
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for  the  provision  of  a  penalty  to  the  state 
in  such  case. 

It  was  urged  in  argument  that  this  stat- 
ute has  been  silently  acquiesced  in  so  long 
that  it  should  not  now  be  disturbed.  This 
argument  was  urged  in  Sadler  v.  Langham, 
34  Ala,  332,  but  the  court  replied — justly, 
as  we  think — that  it  was  never  too  late  to 
re-establish  constitutional  rights,  the  ob- 
servance of  which  has  been  silently  neglect- 
ed ;  and  we  may  add  that  it  is  the  infringe- 
ment of  the  constitutional  rights  of  the 
few  in  minor  matters  which  leads  to  the 
disregard  of  the  rights  of  the  body  of  the 
people  in  matters  of  graver  import,  and  that 
no  constitutional  right  can  be  so  unimpor- 
tant as  to  justify  a  court  in  failing  to  en- 
force it  when  its  aid  is  invoked  for  that 
purpose. 

It   does    not    follow   that   private   roads 


heretofore  established  under  the  provisions 
of  our  statute  will  be  affected  by  these 
views,  since  acceptance  of  the  damages 
awarded  in  such  cases  would  seem  to  be 
equivalent  to  a  grant  of  a  private  way,  and 
to  operate  as  an  estoppel  upon  the  party 
so  accepting.  As  to  future  occasion  for 
roads  by  persons  situated  as  this  applicant 
was,  relief  can  be  found,  as  suggested  by 
Judge  Dillon  in  Bankhead  v.  Brown,  25 
Iowa,  549,  in  resort  to  the  provisions  of  the 
statute  for  public  roads. 

If  we  were  authorized  to  decide  the  con- 
stitutional question  in  this  case,  we  should 
hold  the  statute  unconstitutional. 

For  the  reasons  first  stated  herein,  the 
appeal  will  be  dismissed. 

Appeal  dismissed,  with  costs  to  the  ap- 
pellees above  and  below. 


MINNESOTA  SUPREME  COURT. 


Charles  MATTSON,  RespL, 

v, 

MINNESOTA     &     NORTH     WISCONSIN 

RAILROAD   COMPANY,  Appt. 

(...Minn...) 

•1.  The  dejrree  o*  care  required  of  per- 

trol  of  danverons  explosives,  such  as 
firearms  or  dynamite,  is  of  the  highest. 
The  utmost  care  must  be  exercised,  respect- 
ing the  care  and  custody  of  such  instrumen- 
talities, to  guard  against  Injury  to  others. 

2.  The  decree  of  care  niust  be  com- 
meniarate  with  the  dangerous  nature  of 
the  article,  and  is  greater  and  more  exact- 
ing as  respects  young  children. 

3.  Defendant  left  exposed  and  nn- 
iruarded  on  Its  premises  a  larn*e 
Quantity  of  dynamite,  which  was  found 
by  plaintiff  8  children,  an  explosion  of  which 
by  them  resulted  in  the  death  of  one  and  the 
permanent  Injury  of  the  other.  It  is  held 
that  the  evidence  Is  sufficient  to  justify  the 
jury  in  finding  (1)  that  the  dynamite  was  ob- 
tained from  the  premises  of  defendant:  (2> 
that  defendant  negligently  permitted  it  to  re- 
main thereon,  exposed  and  unguarded ;  and 

•Headnotes  by  Brown.  J. 


(3)    that   the   children    were    not   guilty   of 
contributory  negligence. 

4.  In  an  action  brought  by  a  child  non 
sui  juris  for  injuries  to  his  person  caused 
by  the  negligence  of  defendant,  the  contribu- 
tory negligence  of  his  parent  or  guardian  will 
not  be  imputed  to  him. 

5.  The  neffllffence  of  the  parent  will  bar 
an  action  by  him  for  loss  of  services,  but 
not  an  action  by  the  Infant. 

(July  21,  1905.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Carlton  County 
denying  a  motion  for  judgment  non  obstante 
veredicto  or  for  new  trial  of  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by 
defendant's  negligence,  which  had  resulted 
in  a  verdict  in  plaintiffs  favor.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ripley  &  Inm,  with  Messrs. 
Davis  &  Hollister,-  for  appellant: 

Respondent  could  not  put  the  obligation 
upon  appellant  to  act  as  caretaker  for  his 
children,  by  anything  he  might  say  to  ap- 
pellant's   section    foreman. 

Uthermohlen  v.   Bogg's  Run  Co-   50   W. 


Notb. — For  a  similar  case,  in  this  series, 
holding  that  the  storing  of  dynamite  on  a 
vacant  lot  to  which  children  are  accustomed 
to  resort  to  play  is  negligence,  rendering  the 
one  guilty  thereof  liable  for  injuries  to  a 
child  by  the  explosion  of  one  of  the  sticks, 
see  Nelson  v.  McLellan,  60  L.  R.  A.  793,  with 
footnote  as  to  pliability  for  maintaining  on 
premises  dangerous  attractions  for  children. 

As  to  imputing  to  child  Injured  contributory 
negligence  of  parent  or  custodian,  see  Chicago 
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City  R.  Co.  v.  Wilcox,  21  L.  R.  A.  76,  and 
note;  Bottoms  v.  Seabord  &  R.  R.  Co.  25  L. 
R.  A.  784;  Atlanta  &  C.  Air  Line  R.  Co.  v. 
Gravitt,  26  L.  R.  A.  553;  Bamberger  v. 
Citizens'  Street  R.  Co.  28  L.  R.  A.  486;  Roth 
v.  Union  Depot  Co.  31  L.  R.  A.  855 ;  Ploof  v. 
Burlington  Traction  Co.  43  L.  R.  A.  108;  Ives 
v.  Wei  den,  54  L.  R.  A.  854  ;  Chicago  City  R. 
Co.  v.  Tuohy,  58  L.  R.  A.  270;  and  Nashville 
R.  Co.  v.  Howard,  04  L.  R.  A.  437. 
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Va.  457,  55  L.  R.  A.  Oil,  88  Am.  St.  Rep. 
884,  40  S.  E.  410. 

Liability  of  the  owners  of  dangerous  prem- 
ises to  trespassers  does  not  exist,  even  in 
the  case  of  children,  unless  they  are  induced 
to  enter  upon  the  premises  by  something 
unusual  and  attractive,  placed  upon  it  by 
the  owner,  or,  with  his  knowledge,  per- 
mitted to  remain  there. 

Cooper  v.  Overton,  102  Tenn.  211,  45  L.  R. 
A.  591,  73  Am.  St.  Rep.  864,  52  S.  W.  183; 
Arnold  v.  St.  Louis,  152  Mo.  173,  48  L.  R. 
A.  291,  75  Am.  St.  Rep.  447,  53  S.  W.  900; 
Heimann  v.  Kinnare,  190  111.  156,  52  L.  R. 
A.  052,  83  Am.  St.  Rep.  123,  60  N.  E.  215; 
Uthermohlen  v.  Bogy's  Run  Co.  50  W.  Va. 
457,  55  L.  R.  A.  911,  88  Am.  St.  Rep.  884, 
40  S.  E.  410;  Emerson  v.  Petcler,  35  Minn. 
481,  59  Am.  Rep.  337,  29  N.  W-  311;  Twist 
v.  Winona  d  8t.  P.  R.  Co.  39  Minn.  164, 
12  Am.  St.  Rep.  626,  39  N.  W.  402: 
O'Malley  v.  St.  Paul,  M.  d  M.  R.  Co.  43 
Minn.  289,  45  N.  W.  440;  Haesley  v.  Winona 
d  St.  P.  R.  Co.  46  Minn.  233,  24  Am.  St. 
Rep.  220,  48  N.  W.  1023;  Ratte  v.  Dawson, 
50  Minn.  450,  52  N.  W.  965;  Stendal  v. 
Boyd,  67  Minn.  279,  69  N.  W.  899,  73 
Minn.  53,  42  L.  R.  A.  288,  72  Am.  St.  Rep. 
597,  75  N.  W.  735;  Dehanitz  v.  St.  Paul, 
73  Minn.  385,  76  N.  W.  48 ;  Kayser  v.  Lin- 
dell,  73  Minn.  123,  75  N.  W.  1038 ;  Erickson 
v.  Great  Northern  R.  Co.  82  Minn.  60,  51 
L.  R.  A.  645,  83  Am.  St.  Rep.  410,  84  N. 
W.  462;  Scheffler  v.  Minneapolis  d  St.  L. 
R.  Co.  32  Minn.  518,  21  N.  W.  711;  Kolsti 
v.  Minneapolis  d  St.  L.  R.  Co.  32  Minn. 
133,  19  N.  W.  655. 

It  was  altogether  a  matter  of  theory,  con- 
jecture, and  guesswork  as  to  where  the  boys 
got  the  explosive  that  caused  the  injury. 
A  verdict  cannot  be  based  upon  theory  and 
guesswork. 

Orth  v.  St.  Paul,  M.  d  M.  R.  Co.  47  Minn. 
384,  50  N.  W.  363;  Flanaghan  v.  Chicago, 
M.  d  St.  P.  R.  Co.  65  Minn.  112,  67  N.  W. 
794;  Baxter  v.  Great  Northern  R.  Co.  73 
Minn.  189,  75  N.  W.  1114;  Minneapolis 
Sash  d  Door  Co.  v.  Great  Northern  R.  Co. 
83  Minn.  370,  86  N.  W.  451;  Swenson  v. 
Erlandson,  86  Minn-  263,  90  N.  W.  534; 
Simonson  v.  Minneapolis  d  St.  L.  R.  Co.  88 
Minn.  89,  92  N.  W.  459;  Finkelston  v. 
Chicago,  M.  d  St.  P.  R.  Co.  94  Wis.  270, 
68  N.  W.  1005;  Martin  v.  Courtney,  87 
Minn.  197,  91  N.  W.  487. 

Mr.  John  Jenswold,  Jr.,  for  respond- 
ent: 

Where  the  owner  of  dangerous  premises, 
or  of  instrumentalities,  explosives,  etc., 
which  in  and  of  themselves  are  intrinsically 
dangerous,  knows,  or  has  reason  to  believe, 
that  children  so  young  as  to  be  ignorant  of 
the  danger  will  resort  thereto,  he  is  bound 
to  take  such  precautions  to  keep  them  from 
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such  premises,  or  to  protect  such  dangerous 
instrumentalities  or  explosives,  or  to  pro- 
tect such  children  from  injuries  likely  to 
result  from  such  dangers  while  there,  as  a 
man  of  ordinary  prudence,  under  like  cir- 
cumstances, would  take. 

Sioux  City  d  P.  R-  Co.  v.  Stout,  17  Wall. 
657,  21  L.  e4.  745;  Union  P.  R.  Co.  v.  Mc- 
Donald, 152  U.  S.  262,  38  L.  ed.  434,  14 
Sup.  Ct.  Rep.  619;  Barrett  v.  Southern  P. 
Co.  91  Cal.  296,  25  Am.  St.  Rep.  186,  27 
Pac.  666;  Keefe  v.  Milwaukee  d  St.  P.  R. 
Co.  21  Minn.  207,  18  Am.  Rep.  393;  Twist 
v.  Winona  d  St.  P.  R.  Co.  39  Minn.  164, 
12  Am.  St.  Rep.  626,  39  N.  W.  402;  Kansas 
C.  R.  Co  v.  Fitzsimmons,  22  Kan.  686, 
31  Am.  Rep.  203;  Ihoaco  R.  d  Nav.  Co.  v. 
Bedrick,  1  Wash.  446,  22  Am.  St.  Rep.  169. 
25  Pac.  335;  San  Antonio  d  A.  P.  R.  Co.  v. 
Skidmure,  27  Tex.  Civ.  App.  329,  65  S.  W. 
215;  Gulf,  C.  d  S.  F.  R.  Co.  v.  McWhirter. 
77  Tex.  356,  19  Am.  St.  Rep.  755,  14  S.  W. 
26;  Harriman  v.  Pittsburgh*  C.  d  St.  L.  R. 
Co.  45  Ohio  St.  11,  4  Am.  St.  Rep.  507,  12 
N.  E.  451;  Ferguson  v.  Columbus  d  R.  R. 
Co.  75  Ga.  637 ;  Nagel  v.  Missouri  P.  R.  Co. 
75  Mo.  653,  42  Am.  Rep.  418;  Chicago,  B. 
d  Q.  R.  Co.  v.  Krayenbuhl,  65  Neb.  889,  59 
L.  R.  A.  920,  91  N.  W.  880. 

This  principle  was  the  basis  of  this  action, 
and  is  supported  by  the  highest  legal  author- 
ities. 

Harriman  v.  Pittsburgh,  C.  d  St.  L.  R. 
Co.  45  Ohio  St.  11,  4  Am.  St.  Rep.  507,  12 
N.  E.  451 ;' Edging  ton  v.  Burlington,  C.  R- 
d  N.  R.  Co.  116  Iowa,  410,  57  L.  R.  A.  561, 
90  N.  W.  95:  Potters  v.  Harlow,  53  Mich. 
514,  51  Am.  Rep.  154,  19  N.  W.  257;  Union 
P.  R.  Co.  v.  McDonald,  152  U.  S.  262,  38 
L.  ed.  436,  14  Sup.  Ct.  Rep.  619;  Keffe  v. 
Mihcaukee  d  St.  P.  R.  Co.  21  Minn.  207, 
18  Am.  Rep.  393;  Vosbeck  v.  Kellogg,  7S 
Minn.  176,  80  N.  W.  957;  Gunderson  v. 
North  Western  Elevator  Co.  47  Minn.  161, 
49  N.  W.  694;  Euting  v.  Chicago  d  N.  W. 
R.  Co.  116  Wis.  13,  60  L.  R.  A.  158,  96 
Am.  St.  Rep.  936,  92  N.  W.  358;  Nelson  v. 
McLellan,  31  Wash.  208,  60  L.  R.  A.  793. 
96  Am.  St.  Rep.  902,  71   Pac.   747. 

It  is  sufficient  if  the  evidence  furnishes 
a  reasonable  basis  for  satisfying  the  jury 
that  the  defendant  was  guilty  of  negligence 
as  alleged. 

Lillstrom  v.  Northern  P.  R-Go.  53  Minn. 
464,  20  L.  R.  A.  587,  55  N.  W.  624 ;  Emery  v. 
Minneapolis  Industrial  Exposition,  56  Minn. 
460,  57  N.  W.  1132;  Corbin  v.  Winona  d 
St.  P.  R.  Co.  64  Minn.  185,  66  N.  W.  271; 
Olson  v.  Great  Northern  R.  Co.  68  Minn. 
155,  71  N.  W.  5;  Pruke  v.  South  Park 
Foundry  d  Mach.  Co.  68  Minn.  305,  71  N. 
W.  276;  Stahl  v.  Duluth,  71  Minn.  341,  74 
X.  W.  143;  Williams  v.  Minneapolis  Street 
R.  Co.  88  Minn.  80,  92  N.  W.  470;  Comer* 
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v.   Washburn-Crosby  Go.  91   Minn.   105,  97 
N.  W.  733. 


J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  under  the  provi- 
sions of  Gen.  Stat.  1894,  §  5164,  to  recover 
for  injuries  to  plaintiff's  minor  son,  caused, 
as  alleged  in  the  complaint,  by  the  negli- 
gence of  defendant.  Plaintiff  had  a  verdict 
in  the  court  below,  and  defendant  appealed 
from  an  order  denying  his  alternative  mo- 
tion for  judgment  notwithstanding  the  ver- 
dict, or  for  a  new  trial. 

It  appears  without  dispute  that  plain- 
tiff's two  sons, — Hjalmar,  for  whose  benefit 
this  action  is  prosecuted,  and  a  younger 
brother, — both  under  the  age  of  nine  years, 
obtained  from  some  source  a  stick  of  dyna- 
mite, which  they  exploded,  instantly  killing 
the  younger  of  the  two,  and  permanently 
maiming  and  injuring  Hjalmar.  Two  prin- 
cipal questions  of  fact  were  presented  for 
the  consideration  of  the  jury,  viz.:  (1) 
Whether  the  dynamite  resulting  in  the  in- 
jury complained  of  was  obtained  from  the 
premises  of  defendant;  and  (2)  if  so,  wheth- 
er defendant  was  guilty  of  negligence  in  per- 
mitting it  to  remain  on  or  about  its  prem- 
ises, unguarded  and  unprotected.  It  was 
claimed  by  plaintiff  that  the  dynamite  was 
obtained  from  defendant's  premises,  and 
that  defendant  was  guilty  of  actionable 
negligence  in  permitting  it  to  remain  in 
an  exposed  place  thereon.  This  was  con- 
troverted by  defendant,  and  it  is  urged 
in  this  court  that  the  evidence  is  wholly 
insufficient  to  justify  the  verdict  of  the  ju- 
ry upon  either  question.  The  evidence  tends 
to  show  that,  some  time  prior  to  the  date 
of  the  occurrence  complained  of,  defendant 
was  engaged  in  constructing  a  roadbed  in 
the  vicinity  of  the  farm  owned  and  occu- 
pied by  plaintiff  and  his  family,  and  that 
in  and  about  this  work  it  used  dynamite  in 
removing  stumps  of  trees  and  blasting  rock. 
It  had  finished  its  work  in  this  particular, 
and  the  employees  engaged  therein  had  gone 
elsewhere;  but  all  the  dynamite  belonging 
to  defendant,  which  had  been  taken  to  this 
place  for  use,  was  not  removed  at  the  time 
the  work  was  completed, — at  least,  the  evi- 
dence is  sufficient  to  justify  the  jury  in  so 
finding.  The  evidence  shows  that  one  box 
of  dynamite  was  deposited  under  a  pile  of 
ties  near  the  railroad  track,  and  another  was 
discovered,  by  plaintiff's  boys  and  a  neigh- 
bor's boy  of  about  their  age,  under  an  old 
mattress,  which  had  evidently  been  used  by 
defendant's  employees  during  the  time  they 
were  engaged  in  the  work  in  that  locality. 
The  explosion,  which  resulted  in  the  death 
of  one  of  the  boys  and  the  injury  of  the 
other,  occurred  not  far  from  the  railroad 
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right  of  way,  and  near  at  hand  was  found, 
on  the  day  following,  a  pile  of  about  16 
sticks  of  dynamite,  laid  up  against  the 
stump  of  a  tree.  Just  how  this  came  there 
the  evidence  does  not  disclose.  It  was  not 
upon  defendant's  premises,  but  about  300 
feet  therefrom.  Considerable  blasting  was 
done  by  defendant's  employees,  which  was 
naturally  attractive  to  the  boys  of  the  neigh- 
borhood, and  they  were,  to  some  extent, 
loitering  about  the  railroad  right  of  way 
while  the  work  was  in  progress.  They  had 
been  warned  away  by  the  railroad  employ- 
ees, and  plaintiff,  their  father,  had  been 
told  to  keep  them  away  from  the  railroad 
work.  On  the  day  prior  to  the  accident, 
the  boy 8  discovered  the  box  of  dynamite  un- 
der the  mattress,  and  called  the  attention  of 
one  Nester,  who  was  in  the  employ  of  de- 
fendant, to  the  fact.  Nester  took  the  box, 
opened  it  in  the  presence  of  the  boys,  and, 
upon  discovering  that  it  contained  dynamite, 
stated  that  he  would  take  it  down  by  the 
railroad  track,  a  short  distance  away,  and 
remove  it  when  he  quit  work  at  night. 
The  boys  asked  him  for  some  of  the  dyna- 
mite, but  he  refused,  saying  it  was  a  dan- 
gerous article  to  handle  and  that  they  must 
let  it  alone.  They  followed  him  to  the  rail- 
road track,  and  saw  him  place  it  under  the 
ties,  where  it  is  claimed  the  other  box  was 
stored,  and  he  must  have  known  of  their  pres- 
ence and  that  they  knew  where  he  placed 
it.  The  ties  were  piled  along  the  side  and 
at  right  angles  with  the  track,  projecting 
over  the  embankment,  leaving  a  space  under- 
neath the  outer  ends  and  the  receding  bank, 
in  which  the  dynamite  was  placed.  The 
boys  lingered  at  the  pile  of  ties  until  after 
Nester  had  returned  to  his  work,  when  they 
went  to  the  box,  removed  the  cover,  it  not 
being  nailed  down,  and  took  out  a  stick  of 
the  dynamite  and  carried  it  home  with  them. 
On  their  arrival  home,  the  father  discov- 
ered the  dynamite,  took  it  from  them,  and 
concealed  it  in  his  barn.  The  day  follow- 
ing the  boys  obtained  dynamite  from  some 
source,  as  already  stated,  and  its  explosion 
resulted  disastrously  to  them. 

We  have  considered  the  evidence  with 
care,  and  are  satisfied  that  the  jury  was 
fully  justified  in  finding  that  the  boys  ob- 
tained the  dynamite  from  the  premises  of 
the  railway  company ;  at  least,  the  evidence 
is  not  so  clearly  or  conclusively  the  other 
way  as  to  justify  the  court  in  disagreeing 
with  the  jury.  While  there  was  evidence 
that  dynamite  had  previously  been  used,  not 
only  by  the  railway  company,  but  by  plain- 
tiff and  other  farmers  in  the  vicinity,  as 
an  agency  in  removing  stumps  in  clearing 
land,  the  fair  inference  from  all  the  facts 
shown,  which  the  jury  had  the  right  to  draw, 
points  to  the  fact  that  the  dynamite  which 
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did  the  damage  complained  of  belonged  to 
defendant.  Plaintiff  testified  that  he  had  no 
dynamite  at  his  home  at  this  time.  It  ap- 
peared on  the  trial,  however,  that  60  or  70 
sticks  were  found  in  one  of  his  buildings 
under  a  barrel  the  day  following  the  acci- 
dent; but  how  this  came  there  was  not 
made  clear  by  the  evidence,  and  it  was  for 
the  jury  to  say  whether  the  boys  took  from 
that  source,  conceding  that  it  was  there  on 
the  day  of  the  accident,  or  from  defendant's 
supply  at  the  pile  of  ties.  The  evidence  is 
conclusive  that  they  knew  of  the  location 
of  the  company's  dynamite  (they  were  pres- 
ent when  Xester  placed  the  box  under  the 
tie  pile),  but  it  does  not  appear  that  they 
knew  of  that  in  the  building  owned  by  the 
plaintiff.  Plaintiff  was  not  at  home  on  the 
day  in  question,  and  if  the  boys  were  look- 
ing for  dynamite  for  the  purpose  of  pleas- 
ure and  amusement,  and  knew  that  it  was 
within  their  reach  at  home,  they  naturally 
would  not  have  been  searching  defendant's 
premises  for  it.  Upon  the  whole  record, 
therefore,  we  conclude  that  the  verdict  to 
the  effect  that  the  dynamite  was  taken  from 
the  premises  of  defendant  is  sustained.  It 
remains  to  consider  whether  the  evidence 
makes  a  case  of  actionable  negligence 
against  defendant  respecting  the  care  and 
custody  of  its  dynamite,  and  we  pass  to 
that  question  without  further  discussion  of 
the  evidence  upon  this  feature  of  the  case. 

Plaintiff  relies  for  recovery  upon  the  doc- 
trine of  the  "turntable  cases,"  while  it  is 
strenuously  contended  by  defendant's  coun- 
sel that  the  facts  do  not  bring  the  case 
within  that  principle  of  law;  that  it  conclu- 
sively appears  that  defendant  took  reason- 
able care  of  its  dynamite,  and  that,  conced- 
ing, for  the  purposes  of  argument,  that  the 
dynamite  resulting  in  the  injury  to  the  boys 
was  taken  from  its  premises,  they  were 
trespassers  thereon,  and  no  recovery  can  be 
had  in  this  action.  The  rule  governing 
cases  of  this  kind,  stated  in  substance,  is 
that  one  who  maintains  dangerous  instru- 
mentalities or  appliances  on  his  premises  of 
a  character  likely  to  attract  children  in  play, 
or  permits  dangerous  conditions  to  remain 
thereon  with  the  knowledge  that  children 
are  in  the  habit  of  resorting  thereto  for 
amusement,  is  liable  to  a  child  non  sui  juris 
who  is  injured  therefrom,  even  though  a 
trespasser.  The  rule  is  intended  for  the 
protection  of  children  of  tender  years,  who, 
from  immaturity,  are  incapable  of  exercis- 
ing a  proper  degree  of  care  for  their  own 
protection.  It  was  first  applied  in  this 
state  in  the  case  of  Kcefe  v.  Milwaukee  & 
St.  P.  R.  Co.  21  Minn.  207,  18  Am.  Rep. 
393,  where  it  was  said  that  the  owner  of  dan- 
gerous machinery,  who  leaves  it  in  an  open 
place,  though  on  his  own  land,  where  he  has 
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reason  to  believe  that  young  children  will 
be  attracted  to  it  for  purposes  of  play, 
is  bound  to  exercise  reasonable  care  for  the 
protection  of  such  children.  That  case  has 
been  followed,  and  the  principle  therein 
laid  down  applied,  in  several  subsequent 
cases  in  this  court,  and  by  the  courts  of  last 
resort  in  other  states ;  and  though  in  Twist 
v.  Winona  d  St.  P.  R.  Co.  39  Minn.  164,  12 
Am.  St.  Rep.  626,  39  N.  W.  402,  it  was 
said  that  the  rule  should  not  be  extended, 
it  has  been  steadily  adhered  to  in  substance 
in  aU  cases  where  the  facts  made  it  appli- 
cable. 

It  is  urged  by  defendant  that  the  doctrine 
does  not  apply  to  the  case  at  bar.  In  this 
we  cannot  concur.  The  dangerous  instru- 
mentality here  involved  (dynamite)  is  an 
extremely  hazardous  article  in  the  hands  of 
mature  persons,  and  a  hundredfold  more  so 
in  the  hands  of  young  children.  The  degree 
of  care  required  of  persons  having  the  pos- 
session and  control  of  dangerous  explosives, 
such  as  firearms  or  dynamite,  is  of  the  high- 
est. '  The  utmost  caution  must  be  used  in 
their  care  and  custody,  to  the  end  that  harm 
may  not  come  to  others  from  coming  in  con- 
tact with  them.  The  degree  of  care  must  be 
commensurate  with  the  dangerous  character 
of  the  article  (Keasbey,  Electric  Wires,  2d 
ed.  269,  270) ,  and  is  greater  and  more  exact- 
ing as  respects  young  children.  As  to  such, 
the  care  required  to  be  exercised  is  measured 
by  the  maturity  and  capacity  of  the  child. 
Hioux  City  &  P.  R.  Co.  v.  Stout,  17  Wall. 
657,  21  L.  ed.  745.  What  would  constitute 
reasonable  care  with  respect  to  adults  might 
be  gross  negligence  as  applied  to  a  young 
child.  7  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
441,  and  cases  cited.  The  case  at  bar,  with- 
in these  rules,  is  even  stronger  than  the  so- 
called  "turntable  cases."  There  is  nothing 
so  attractive  to  young  boys  as  articles  of 
an  explosive  nature,  and  the  greater  the 
volume  of  sound  that  may  be  produced 
thereform,  the  greater  the  attraction.  As 
compared  with  an  ordinary  turntable,  dyna- 
mite is  vastly  more  attractive,  and  far  more 
dangerous.  Young  children  are  incapable 
of  comprehending  the  dangers  in  handling 
or  exploding  the  same,  and  their  natural 
instincts  urge  them  in  to  experiments  with 
it  whenever  it  comes  within  their  reach. 
Tn  view  of  these  considerations,  the  rule 
of  law  imposed  upon  him  who  possesses  such 
dangerous  articles  should  be  more  exacting 
than  in  the  case  of  a  turntable ;  and,  apply- 
ing the  rule  to  the  facts  before  us,  it  is 
clear  that  the  jury  was  justified  in  finding 
negligence  upon  the  part  of  defendant.  It 
failed  to  take  proper  care  of  dynamite 
brought  into  this  vicinity,  and  left  it  ex- 
posed upon  the  premises  where  children 
had,  to  the  knowledge  of  its  servants,  been 
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in  the  habit  of  loitering  and  amusing  them- 
selves. 

An  examination  of  the  books  discloses 
cases  somewhat  similar  to  that  at  bar.  In 
Powers  v.  Harlow,  53  Mich.  507,  51  Am. 
Rep.  154,  19  N.  W.  257,  it  appeared  that  de- 
fendant kept  on  his  premises,  over  which 
the  injured  person,  a  boy  of  tender  years* 
was  in  the  habit  of  passing,  in  an  exposed 
place,  certain  dangerous  explosives.  The 
boy  discovered  the  same,  took  one  of  them, 
and  exploded  it,  with  serious  injury  to  his 
person.  An  action  for  injuries  to  the  boy, 
based  on  the  ground  that  the  defendant  was 
guilty  of  negligence  in  leaving  the  explo- 
sives upon  his  premises  in  an  unguarded  and 
unconcealed  place,  was  sustained.  In  the 
course  of  the  opinion  in  that  case  Judge 
Cooley  made  use  of  language  so  pertinent 
to  the  facts  of  this  case  that  we  quote  it. 
He  said:  "The  moving  about  of  the  chil- 
dren upon  the  land,  where  they  were  at  lib- 
erty to  go,  while  they  were  not  actually  em- 
ployed, was  as  much  an  incident  to  their 
being  there  as  is  the  loitering  or  playing 
"by  children  outside  the  traveled  part  of  the 
highway  as  they  go  upon  it  to  school  or  up- 
on errands.  Children,  wherever  they  go, 
must  be  expected  to  act  upon  childish  in- 
stincts and  impulses;  and  others,  who  are 
chargeable  with  a  duty  of  care  and  caution 
towards  them,  must  calculate  upon  this,  and 
take  precautions  accordingly.  If  they  leave 
exposed  to  the  observation  of  children  any- 
thing which  would  be  tempting  to  them,  and 
which  they,  in  their  immature  judgment, 
might  naturally  suppose  they  were  at  lib- 
-erty  to  handle  or  play  with,  they  should 
expect  that  liberty  to  be  taken.  .  .  . 
In  this  case  a  shed  in  which  a  dangerous 
explosive  was  stored  was  left  only  partly 
inclosed,  and  its  structure  and  location  were 
such  as  naturally  to  invite  the  entrance  of 
■children,  either  for  play  or  for  shelter  from 
sun  and  rain.  Children  were  rightfully  near 
it,  there  was  nothing  in  its  appearance  to 
warn  them  off,  it  was  not  fastened  against 
their  entrance,  and  there  was  nothing  about 
it  to  indicate  that  they  would  do  injury  or 
be  injured  by  going  there.  The  box  contain- 
ing the  explosives  seems  to  have  had  more 
the  appearance  of  a  box  discarded  as  of  no 
value,  and  with  worthless  refuse  in  it,  than 
-of  a  box  which  it  was  of  the  very  highest 
importance  should  be  guarded  with  sedulous 
care.  It  was  never  firmly  fastened,  and  the 
only  warning  upon  it  was  a  word  written 
upon  a  top  board,  which  was  not  always 
kept  on.  A  man  of  ordinary  prudence,  if 
told  that  ho  dangerous  an  article  was  so 
earelesslj'  stored,  might  well  have  deemed 
the  statement  incredible.  We  cannot,  un- 
der these  circumstances,  say  that  the  plain- 
tiff's father  was  chargeable  with  fault  in  not 
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suspecting  the  danger,  and  warning  his 
children  away  from  it,  or  that  the  child 
himself  was  blameworthy  in  acting  upon  the 
childish  instincts  and  propensities  which 
combined  with  the  negligence  of  defendant's 
servant  to  bring  the  danger  upon  him."  In 
Nelson  v.  McLellan,  31  Wash.  208,  60  L. 
V  A.  793,  96  Am.  St.  Rep.  902,  71  Pac. 
747,  it  appeared  that  defendant  placed  sev- 
eral sticks  of  dynamite  in  a  box  upon  a 
vacant  lot  in  the  vicinity  where  he  was 
engaged  in  a  public  improvement  under 
contract  with  the  municipal  authorities, 
.and  where  boys  were  in  the  habit  of  play- 
ing, without  securely  covering  the  same,  and 
he  was  held  liable  for  injuries  to  plaintiff, 
a  boy  of  tender  years,  who  found  the  same 
and  exploded  one  of  the  sticks. 

In  the  case  of  Union  P.  R.  Co.  v.  Mc- 
Donald, 152  U.  S.  262,  38  L.  ed.  434,  14  Sup. 
Ct.  Rep.  619,  it  appeared  that  the  railway 
company  had  been  operating  a  coal  mine 
near  one  of  its  stations,  and  was  in  the  habit 
of  depositing  the  slack  upon  an  open  lot  be- 
tween the  mine  and  the  station  in  such  quan- 
tities that  it  took  fire  from  the  spontaneous 
combustion  and  remained  in  that  condition, 
constantly  burning.  Plaintiff,  a  young  boy, 
visited  the  coal  mine  in  company  with  an- 
other boy,  and  became  frightened  by  threats 
of  other  boys  who  preceded  them  to  the 
mine,  and,  in  an  effort  to  escape  from  them, 
fell  into  the  burning  slack,  and  was  severely 
injured.  The  company  was  held  guilty  of 
negligence  in  not  properly  guarding  the  pit 
of  slack,  and  that,  under  the  circumstances 
disclosed,  the  plaintiff  was  not  a  trespasser. 
It  appeared  that  people  in  general  visited  the 
mine  at  pleasure,  including  boys  of  the  age 
of  plaintiff.  There  was  nothing  particu- 
larly attractive  about  the  mine,  either  to 
adults  or  children,  and  certainly  nothing 
attractive  in  the  burning  pit  of  slack.  The 
court  in  that  case  cited  and  commented  fa- 
vorably upon  the  leading  English  case  of 
Lynch  v.  Nurdin,  1  Q.  B.  29.  In  that  case 
it  appeared  that  defendant's  servant  left 
the  horse  and  cart  he  was  driving  for  his 
master  unhitched  in  the  street  and  unat- 
tended, while  he  entered  a  house  on  some 
business  errand.  Plaintiff,  a  boy  of  seven 
years,  and  other  children,  discovering  the 
horse  unhitched,  began  playing,  about  the 
cart.  Some  of  the  boys  got  into  the  cart, 
while  another  led  the  horse  down  the  street. 
Plaintiff,  in  attempting  to  get  out  of  the 
cart,  fell  between  the  wheels,  the  cart  pass- 
ing over  and  breaking  one  of  his  legs.  De- 
fendant, the  master,  was  held  liable  for  the 
neglect  of  its  servant  in  leaving  the  horse  in 
the  manner  stated,  and  that  his  responsi- 
bility was  not  overcome  by  the  fact  that 
the  boys  were  trespassers.  That  is  an  ex- 
treme ease,  and  has  not  been  followed  to  its 
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full  extent  by  the  courts  of  this  country. 
It  is  only  referred  to  as  illustrating  the 
strictness  of  the  rule  in  this  class  of  cases. 

In  Euting  v.  Chicago  d  N.  W.  R.  Co. 
116  Wis.  13,  60  L.  R.  A.  158,  96  Am.  St. 
Rep.  936,  92  N.  W.  358,  it  appeared  that 
an  employee  of  defendant  placed  a  torpedo 
upon  the  track,  and  ran  his  engine  over 
and  exploded  it,  injuring  a  boy  who  was 
standing  near.  The  act  was  not  in  the 
discharge  of  the  fireman's  duties,  but,  on 
the  contrary,  outside  his  employment,  be- 
*ng  an  attempt  to  assist  at  a  Fourth  of 
July  celebration  then  in  progress  at  the 
place.  The  company  was  held  liable.  In 
Pittsburgh,  C.  d  8t.  L.  R.  Co.  v.  Shields,  47 
Ohio  ht.  387,  8  L.  R.  A.  464,  21  Am.  St.  Rep. 
840,  24  N.  E.  658,  it  appeared  that  the 
conductor  of  a  freight  train,  in  a  spirit 
of  jollity  and  mirth,  and  to  have  some 
sport  with  certain  lady  passengers  on  his 
train,  with  whom  he  was  acquainted,  placed 
a  torpedo  in  front  of  the  caboose  at  a 
point  on  the  road  where  people  were  in  the 
habit  of  passing  frequently,  expecting  that 
when  the  car  passed  over  it  an  explosion 
would  occur  and  frighten  them.  No  ex- 
plosion occurred,  however,  and  later  in  the 
day  the  torpedo  was  found  by  some  boys, 
who  exploded  it,  injuring  plaintiff.  The 
company  was  held  liable,  and  stress  was 
laid  in  the  opinion  on  the  fact  that  the 
railway  company  had  not  exercised  proper 
care  respecting  the  custody  of  the  torpedo, 
and  the  point  that  the  act  of  the  conduc- 
tor in  placing  the  torpedo  on  the  track 
was  not  in  the  line  of  his  duties  was  held 
not  well  taken.  In  Edgington  v.  Bur- 
lington, C.  R.  d  N.  R.  Co.  116  Iowa,  410. 
57  L.  R.  A.  561,  90  N.  W.  95,  will  be 
found  an  elaborate  review  of  all  the  lead- 
ing cases  on  this  subject.  That  was  a 
"turntable  case;"  but  the  rules  and  prin- 
ciples of  law  applicable  to  the  protection 
of  children  from  dangerous  instrumentali- 
ties on  the  premises  of  another  are  care- 
fully reviewed  and  considered. 

The  case  at  bar  is  wholly  unlike  Stendal 
V.  Boyd,  73  Minn.  53,  42  L.  R.  A.  288,  72 
Am.  St.  Rep.  597,  75  N.  W.  735,  a  case  where 
it  was  sought  to  hold  the  owners  of  the 
premises  liable  for  the  death  of  a  boy  who 
was  drowned  in  an  artificial  pond  located 
thereon.  Unlike  dynamite,  there  is  noth- 
ing intrinsically  dangerous  about  an  ordi- 
nary pond  of  water,  natural  or  artificial ; 
and  the  court  there  very  properly  held  that 
the  doctrine  of  the  "turntable  cases"  did 
not  apply.  Nor  is  the  case  at  bar  like 
Haesley  v.  Winona  d  St.  P.  R.  Co.  46  Minn. 
233,  24  Am.  St.  Rep.  220,  48  N.  W.  1023. 
In  that  case  cars  were  left  by  servants  of 
the  railway  company  in  one  of  its  yards, 
and  plaintiff  and  other  boys  released  the 
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brakes,  and  the  cars  ran  down  a  grade, 
resulting  in  the  injury  of  plaintiff.  It 
was  held  that  the  company  was  not  liable, 
and  that  it  performed  its  full  duty  by  set- 
ting the  brakes  on  the  cars,  which  the  evi- 
dence disclosed  was  done.  Whether  defend- 
ant in  the  case  at  bar  performed  its  full 
duty  in  the  matter  of  caring  for  the  dyna- 
mite injuring  plaintiff  was  a  question  of 
fact  for  the  jury.  The  other  Minnesota 
cases  cited  and  relied  upon  by  appellant, 
where  the  doctrine  of  the  "turntable  cases" 
has  been  held  not  applicable,  are  clearly 
distinguishable.  It  is  unnecessary  to  ex- 
tend this  opinion  by  making  special  refer- 
ence to  each. 

In  view  of  the  authorities  cited  and  the 
principles  laid  down  by  them,  we  have  no 
difficulty  in  holding  that  the  doctrine  of  the 
"turntable  cases"  applies  to  the  case  at 
bar,  and  that  defendant  is  liable.  That 
defendant's  employees  left  exposed  upon 
its  premises  a  large  quantity  of  the  dyna- 
mite is  clear ;  and  whether  it  was  responsible 
for  the  act  of  Neater,  in  failing  to  properly 
guard  and  conceal  the  quantity  known  by 
him  to  have  been  found  by  the  boys,  is  not 
of  controlling  importance.  The  fact  re- 
mains that  those  who  were  intrusted  with 
its  custody — the  employees  engaged  in  the 
work  in  which  it  was  used — failed  to  ex- 
ercise due  care  respecting  it,  with  the  knowl- 
edge that  children  were  in  the  habit  of 
loitering  about  the  railroad  premises;  and, 
within  the  principle  of  the  cases  cited, 
defendant  is  responsible  for  this  neglect. 

It  is  is  also  urged  that  plaintiff,  the  in- 
jured boy's  father,  was  guilty  of  contribu- 
tory negligence;  that  he  knew  that  his 
boys  had  been  frequenting  the  railroad  prem- 
ises, had  obtained  dynamite  therefrom, 
and  wholly  neglected  to  take  adequate  steps 
to  keep  them  away,  and  failed  to  inform 
defendant  that  they  had  obtained  dyna- 
mite therefrom;  hence,  that  he  was  guilty 
of  such  negligence  as  will  bar  recovery  in 
this  action,  brought  for  the  benefit  of  the 
injured  boy.  It  may  be  conceded  that  plain- 
tiff was  guilty  of  contributory  negligence,  as 
contended  by  the  defendant;  but,  as  his 
negligence  can  defeat  a  recovery  only  by  im- 
puting it  to  the  injured  son,  as  held  in 
Fitzgerald  v.  St.  Paul,  M.  d  M.  R.  Co.  29 
Minn.  336,  43  Am.  Rep.  212,  13  N.  W.  168, 
we  take  this  occasion,  the  question  being 
squarely  presented  by  the  facts,  to  recon- 
sider the  rule  announced  in  that  case.  It 
was  there  held  that  negligence  of  a  parent 
having  the  care  of  an  infant  non  sni  juris, 
which  contributes,  with  the  negligence  of  a 
third  person,  to  produce  injury  to  the  child, 
bars  recovery  by  the  latter.  The  decision 
was  by  a  majority  of  the  court,  and  was. 
based  upon  what  was  regarded  sound  prin- 
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ciples.  There  has  been  much  discussion  of 
this  question  by  text-writers  and  judges,  and 
the  courts  have  not  agreed  thereon.  A  num- 
ber of  the  states  have  adopted  the  reason- 
ing of  the  leading  New  York  case  of  Hart- 
field  v.  Roper,  21  Wend.  615,  34  Am.  Dec. 
273,  and  held  to  the  doctrine  as  announced 
by  this  court  in  the  Fitzgerald  Case;  while 
other  states,  following  the  lead  of  the  su- 
preme court  of  Vermont  in  Robinson  v.  Cone, 
22  Vt.  213,  54  Am.  Dec.  67,  utterly  repudiate 
the  doctrine  as  unsound  in  principle,  a:id 
at  variance  with  the  general  rules  of  law 
applicable  to  the  rights  of  infants.  It  is 
said  in  4  Current  Law,  778,  that,  by  weight 
of  modern  authority,  negligence  of  a  parent 
or  custodian  is  not  imputable  to  a  child 
non  sui  juris,  so  as  to  bar  an  action 
brought  on  its  behalf,  and  the  authorities 
in  support  of  the  statement  are  there  cited. 
Bishop,  in  his  work  on  Non-Contract  Law, 
says  that  the  doctrine  of  imputed  negli- 
gence, whereby  an  infant  loses  his  suit, 
"not  only  where  he  is  negligent  himself, 
but  where  his  father,  grandmother,  or  moth- 
er's maid  is  negligent,  is  as  flatly  in  con- 
flict with  the  established  system  of  the  com- 
mon law  as  anything  possible  to  be  sug- 
gested." 'The  law,  says  the  writer,  never 
took  away  a  child's  property  because  his 
father  was  poor  or  shiftless,  or  a  scoundrel, 
or  because  anybody  who  could  be  made  to  re- 
spond to  a  suit  for  damages  was  a  negli- 
gent custodian  of  it.  But,  by  this  doc- 
trine, "after  a  child  has  suffered  damages, 
which  confessedly  are  as  much  his  own  as 
an  estate  conferred  upon  him  by  pi  ft,  and 
which  he  is  entitled  to  obtain  out  of  any 
one  of  several  defendants  who  may  have 
contributed  to  them,  he  cannot  have  them 
if  his  father,  grandmother,  or  mother's 
maid  happens  to  be  one  making  a  contri- 
bution." The  writer  concludes  that  the 
"law's  established  reasons"  do  not,  to  any 
extent,  sustain  the  doctrine.  The  rule  is 
criticized  and  declared  obnoxious  to  sound 
principles  by  Beach  in  his  work  on  Contrib- 
utory Negligence,  3d  ed.  §§  127  et  seq.,  and 
by  Judge  Jaggard  in  his  work  on  Torts.  2 
Jaggard,  Torts,  985.  These  criticisms  are 
sustained  by  a  vast  majority  of  the  courts, 
state  and  Federal.  The  authorities  will  be 
found  cited  in  the  works  referred  to  and  in 
7  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  448,  et 
seq.  See  also  Berry  v.  Lake  Erie  d  W.  R. 
Co.  70  Fed.  679;  Battishill  v.  Humphreys, 
64  Mich.  494,  31  N.  W.  894,  and  Westbrook 
v.  Mobile  &  O.  R.  Co.  66  Miss.  560,  14  Am. 
St.  Rep.  587,  6  So.  321,  where  the  subject  is 
ably  discussed  and  the  authorities  reviewed. 
We  have  given  the  matter  very  serious 
consideration,  with  the  result  that,  in  our 
opinion,  the  doctrine  of  the  Fitzgerald  Case 
is  unsound,  at  variance  with  elementary 
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principles  of  the  law  respecting  the  rights 
of  infants,  and  should  be  overruled.  The 
right  of  an  infant  to  damages  for  injuries 
to  his  person  caused  by  the  wrongful  act 
of  others  is  a  property  right,  and  en- 
titled to  the  same  protection  in  the  courts 
as  is  accorded  other  property  held  or  owned 
by  him.  He  is  entiteld  to  the  protec- 
tion of  the  law  equally  with  persons  who 
have  attained  their  majority;  and  to  re- 
fuse him  relief  on  the  ground  of  his  parents' 
indifference  or  negligence  would  be  to  deny 
it  to  him.  To  impute  to  him  negligence 
of  others  is  harsh  in  the  extreme,  whether 
the  negligence  so  imputed  be  that  of  his 
parents,  their  servants,  or  his  guardian. 
He  is  a  citizen  within  the  meaning  of  the 
law  of  the  lanji,  and  entitled  to  such  rights 
and  privileges  as  are  appropriate  to  his 
class,  and  to  the  equal  protection  of  the  law. 
Inough  the  Fitzgerald  Case  has  remained 
undisturbed  many  years  as  the  law  of  this 
state,  the  rule  there  laid  down  is  not  a 
rule  of  property,  no  rights  will  be  affected 
by  a  departure  from  it,  for  no  one  has  a 
vested  right  to  negligently  cause  injury  to 
another,  and  we  have  no  misgiving  as  to 
consequences  jn  setting  the  court  right  on 
this  important  question,  and  placing  it  in 
line  with  the  weight  of  modern  thought.  If 
it  had  become  a  rule  of  property,  we  would 
not  disturb  it;  but  not  being  such,  and  be- 
ing clearly  wrong  in  principle  and. contrary 
to  sound  policy,  it  should  not  be  longer  ad- 
hered to.  Ganser  v.  Oanser,  83  Minn.  199, 
85  Am.  St.  Rep.  461,  86  N.  W.  18. 

The  other  assignments  of  error  require  no 
extended  mention.  The  evidence  tending  to 
show  that  defendant  permitted  black  pow- 
der and  other  explosive  matters  to  remain 
around  and  about  its  premises  in  the  vicin- 
ity in  question  was  proper  upon  the  ques- 
tion of  the  degree  of  care  actually  exer- 
cised by  its  servants  respecting  the  custody, 
care,  and  control  of  the  dynamite.  The 
point  made  that  the  court  erred  in  refusing 
the  sixteenth  request,  to  the  effect  that,  if 
the  jury  were  unable  to  determine  from  the 
evidence  whether  the  boys  obtained  the  dyna- 
mite from  the  premises  of  the  railway  com- 
pany or  from  plaintiff's  premises,  plaintiff 
could  not  recover,  is  not  well  taken.  The 
court  fully  covered  this  request  in  its  gen- 
eral charge. 

Nor  was  there  any  error  in  the  instruc- 
tions of  the  court  upon  the  question  of  dam- 
ages. It  is  urged  in  this  connection  that, 
under  the  charge  of  the  court,  the  jury  was 
permitted  to  award  plaintiff  damages  for 
the  loss  of  services  of  his  son;  but  a  care- 
ful reading  of  the  instructions  does  not  sus- 
tain this  view.     If  counsel  were  apprehen- 
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*ive  that  the  jury  might  gain  that  impres- 
sion from  the  charge,  it  was  their  duty  to 
call  the  attention  of  the  court  to  the  mat- 
ter, that  the  error,  if  any  was  made,  could 
be  corrected.  It  is  clear  that  the  court  did 
not  intend  to  so  charge  the  jury.  The  rule 
of  Steinbauer  v.  Stone,  85  Minn.  274,  88  N. 
W.  754,  applies.  The  damages  awarded  by 
the  jury  are  quite  large,  but  the  same 
amount  was  sustained  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Union 


P.  N.  Co,  v.  McDonald,  152  l\  S.  262,  38  L. 
ed.  434,  14  Sup.  Ct.  Rep.  619. 

The  question  of  the  contributory  negli- 
gence of  the  boys  was  one  of  fact,  and  we 
would  not  be  justified,  on  the  facts  disclosed, 
in  overruling  the  conclusion  reached  by 
the  jury  on  that  subject. 

Order  affirmed. 

Petition  for  rehearing  overruled  August  3 
11)05. 


WASHINGTON  SUPREME  COURT. 


F.  G.  KELLOGG  et  al.,  Appts., 
v.  * 

S.  J.  LOWE,  Respt. 

(38  Wash.  203.) 

An  eviction  Is  not  effected  by  a  leu  nor 
of  property  M  a  site  for  a  saloon 
business,  in  preventing  the  acquisition  of 
the  necessary  license  by  protesting  against 
Its  Issuance  as  owner  of  other  property  In  the 
block. 

• 
(April  14,  1905.) 

APPEAL  by  plaintiffs  from  a  judgment 
"  of  the  Superior  Court  for  Yakima 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  an  alleged 
eviction  from  property  leased  to  plaintiffs 
by  defendant.       Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  O.  Bates  and  Graves  & 
Englehart,  for  appellants: 

Actual,  physical  expulsion  is  not  neces- 
sary to  constitute  an  eviction,  but  any  in- 
terference with  the  tenant's  beneficial  en- 
joyment of  the  demised  premises  will 
amount  to  an  eviction  in  law. 

Wmthoff  v.  Schwartz,  32  Wash.  337,  73 
Pac.  407;  11  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  471. 

An  act  which  compels  the  tenant  to  stop 
his  business  is  an  eviction. 

Broxon  v.  Holyoke  Water  Power  Co.  152 
Mass.  463,  23  Am.  St.  Rep.  844,  25  N.  E. 
966 ;  Orabcnhorst  v.  Nicodemus,  42  Md.  230. 

When  one  person  leases  to  another  a  piecp 
of  property,  that  lease  contains  an  implied 
covenant  that  the  lessee  shall  have  the  right 
peaceably  and  quietly  to  enjoy  the  use  and 
occupancy  of  the  premises  leased,  and  "any 

Note. — As  to  eviction  of  tenant  by  obstruct- 
ing access  to  street,  see.  In  this  series, 
Edmlson  v.  Lowry,  17  L.  R.  A.  275,  with  note 
as  to  Effect  of  partial  eviction  upon  liability 
for  rent. 

As   to  eviction  by  obstruction   of  light,   see 
Keating  v.  Springer,  22  L.  R.  A.  544. 
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act  of  the  landlord  which  deprives  the  ten- 
ant of  that  beneficial  enjoyment  of  the  prem- 
ises to  which  he  is  entitled  under  the  lease 
will  amount,  in  law,  to  an  eviction." 

Gallagher  v.  Burke,  13  Pa.  Super.  Ct.  244. 

Mr.  H.  J.  Snivel?  for  respondent. 

Crow,  J.,  delivered  the  opinion  of  the 
court: 

At  all  of  the  times  herein  mentioned  re- 
spondent, S.  J.  Lowe,  was  the  owner  of  lots 
9,  10,  11,  and  12  of  block  10  in  the  city 
of  North  Yakima.  On  the  6th  day  of  Feb- 
ruary, 1901,  he  leased  a  certain  room  on 
said  lot  9  to  appellants,  Kellogg  &  Ford,  for 
a  term  commencing  February  10,  1901,  and 
ending  August  25,  1903.  By  said  lease,  ap- 
pellants were  given  an  option  of  renewing7 
the  same  for  one  additional  year.  Said  lease 
also  provided  that  said  room  was  to  be  used 
by  appellants  for  general  saloon  purposes, 
and  that,  if  at  any  time  during  its  existence 
the  city  council  of  North  Yakima  should  re- 
fuse them  a  saloon  license,  or  should  revoke 
their  license,  then  said  lease  should  termi- 
nate. Appellants  entered  into  possession  of 
said  room,  conducted  a  general  saloon  busi- 
ness until  the  25th  day  of  August,  1902, 
when  a  renewal  of  their  license  was  refused 
in  the  manner  hereinafter  stated. 

An  ordinance  of  the  city  of  North  Yakima 
relative  to  the  granting  of  saloon  licenses 
contains  the  following  provisions:  "Any 
person  desiring  to  obtain  a  license  for  the 
sale  and  disposal  of  spirituous,  fermented, 
malt,  and  other  intoxicating  liquors  within 
the  city  of  North  Yakima,  shall  make  appli- 
cation therefor  in  writing  to  the  city  council, 
which  application  shall  particularly  de- 
scribe the  lot  and  block  where  such  business 
is  to  be  carried  on  during  the  continuance 
of  such  license,  together  with  the  name  of 
the  owner  of  such  premises,  and,  if  such  ap- 
plicant is  not  the  owner,  such  application 
must  be  accompanied  by  the  consent  of  the 
owner  consenting  to  the  use  of  said  premise* 
for   such   purpose.     Provided   that   in   ca«e 
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such  premises  abut  on  Yakima  avenue  or 
First  street,  or  on  any  street  in  said  city 
east  of  said  First  street,  said  applicant 
shall  serve  notice  personally  or  by  regis- 
tered mail  properly  directed  on  the  owners 
of  all  lots  abutting  on  such  street  in  the 
block  in  which  said  premises  are  located  and 
the  block  opposite  thereto,  at  least  fifteen 
days  prior  to  the  date  of  granting  any  li- 
cense, and,  if  the  owners  of  one  half  of  the 
front  feet  of  such  lots  shall  protest  against 
the  granting  of  such  license,  then  no  license 
shall  be  granted,  and  said  applicant  shall 
file  with  such  application  the  postoffice  re- 
ceipts for  such  letters  and  the  affidavits 
showing  the  time  and  manner  of  serving 
such  notices,  together  with  a  copy  of  said  no- 
tices: provided,  further,  that  said  notice 
shall  contain  a  statement  of  the  right  of 
such  owner  to  protest  and  the  effect  there- 
of." 

As  above  stated,  the  saloon  conducted  by 
appellants  was  located  on  lot  9  in  said  block 
10.  Block  10  contained  12  lots,  each  hav- 
ing a  frontage  of  25  feet  abutting  on  the 
east  side  of  Yakima  avenue.  On  the  west 
side  was  block  11,  which  also  contained  12 
lots,  each  having  a  frontage  of  25  feet  abut- 
ting on  said  avenue.  Early  in  August,  1902, 
appellants  filed  with  the  city  council  their 
written  application  for  a  renewal  of  their 
saloon  license,  for  a  continuance  of  their 
business  on  said  lot  9.  They  claim  to  have 
complied  with  all  the  provisions  of  said 
ordinance,  and  allege  that,  by  virtue  of  the 
requirements  of  said  ordinance,  it  was  neces- 
sary for  respondent,  as  owner  of  the  build- 
ing in  which  their  saloon  was  situated,  to 
give  his  written  consent  to  their  continu- 
ance of  the  saloon  business  therein  for  the 
succeeding  year,  and  that,  to  prevent  ap- 
pellants from  obtaining  said  license,  it  was 
necessary  for  the  owners  of  one  half  of  the 
frontage  of  lots  in  said  blocks  10  and  11, 
abutting  on  said  avenue,  to  protest  against 
the  granting  of  said  license;  that,  when 
said  application  for  license  was  made,  re- 
spondent refused  to  give  his.  written  con- 
sent for  said  appellants  to  carry  on  a  saloon 
business  in  said  building;  and  that  he,  as 
owner  of  lots  10,  11,  and  12,  filed  a  written 
protest  with  the  city  council,  signed  by 
himself,  whereby  he  did  protest  against  the 
issuance  of  a  license  to  *  appellants  on  the 
premises  described  as  lot  9  in  block  10.  Un- 
der said  ordinance,  if  the  owners  of  i2  lots 
protested,  said  license  would  be  refused. 
Without  respondent  the  owners  of  only  10 
lots  made  such  protest.  With  respondent, 
the  number  was  increased  to  13.  The  city 
council  of  North  Yakima  refused  to  grant 
a  renewal  of  appellants'  license,  the  record 
showing  that  such  refusal  was  made  by 
reason  of  the  fact  that  a  remonstrance 
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by  the  owners  of  more  than  one  half  of 
all  lots  in  said  blocks  fronting  on  Yakima 
avenue  had  been  presented  and  read. 
The  refusal  of  said  license  compelled  appel- 
lants to  close  their  saloon  business.  They 
now  claim  they  were  deprived  of  their  un- 
expired lease  and  of  their  business  by  reason 
of  the  acts  of  respondent  in  refusing  to  con- 
sent to  the  granting  of  said  license  as  the 
owner  of  lot  9,  and  in  filing  a  protest 
against  the  granting  of  said  license  as  own- 
er of  lots  10,  11  and  12;  that  the  conduct 
of  respondent  was,  in  effect,  a  constructive 
eviction  of  appellants;  and  that  they  have 
suffered  heavy  damages  in  the  loss  of  their 
lease  and  the  destruction  of  their  business, 
for  which  damages  they  asked  judgment. 

Upon  the  trial,  after  the  above  facts  had 
been  shown,  and  appellants'  attorneys  had 
stated  they  had  no  further  evidence  to  of- 
fer, except  as  to  the  amount  of  damages 
suffered,  the  trial  court  withdrew  the  case 
from  the  jury,  and  directed  judgment  in 
favor  of  respondent.  From  said  judgment 
this  appeal  has  been  taken. 

In  substance,  appellants  make  two  con- 
tentions: (1)  That,  by  reason  of  the  action 
of  respondent  in  refusing  to  give  his  written 
consent  as  owner  of  lot  9,  to  a  renewal  of 
appellants'  license,  he  thereby  was  guilty 
of  a  constructive  eviction,  and  became  re- 
sponsible to  appellants  in  damages;  (2) 
that,  by  reason  of  the  action  of  respondent 
in  making  said  written  protest  as  owner  of 
lots  10,  11,  and  12,  he  was  likewise  guilty 
of  a  constructive  eviction,  and  became  liable 
to  appellants  in  damages. 

As  to  the  first  proposition,  we  do  not 
think  the  record  clearly  shows  respondent  to 
have  failed  to  consent  to  a  renewal  of  the 
license  as  owner  of  lot  9.  By  the  terms  of 
his  lease,  he  had  made  a  formal  written  con- 
sent as  to  lot  9  for  the  full  period  of  the 
tenancy ;  but,  even  if  the  lease  was  not  such 
written  consent,  the  record  fails  to  show 
that  the  city  council  refused  to  grant  the 
license  by  reason  of  the  want  of  such  writ- 
ten consent  of  respondent  as  the  owner  of 
lot  9.  They  based  their  refusal  solely  upon 
the  written  protest  of  the  owners  of  a  ma- 
jority of  the  lots  in  said  blocks  10  and  11 
fronting  on  said  avenue.  Said  major tiy 
having  filed  such  protest,  a  license  could  not 
have  been  issued,  under  the  terms  of  said 
ordinance,  even  though  respondent  as  the 
owner  of  lot  9  had  formerly  consented  to  the 
same  in  writing.  We  fail  to  find  that,  a* 
owner  of  lot  9,  he  did  any  act  which 
amounted  to  a  constructive  eviction,  or 
made  him  liable  to  appellants  for  damages. 
The  refusal  of  the  license  was  not  the  direct 
result  of  any  act  of  his  as  owner  of  lot  9. 

Did  the  act  of  respondent  in  signing  said 
written  protest  as  owner  of  lots  10,  11,  and 
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12  violate  any  of  his  contractual  obligations 
to  appellants,  or  amount  to  a  constructive 
eviction?  As  above  suggested,  the  license 
was  refused  solely  for  the  reason  that,  in- 
cluding respondent,  the  owners  of  a  majority 
of  lots  abutting  on  said  avenue  in  blocks  10 
and  11  had  protested  in  writing  against  the 
granting  of  the  same.  Such  protest,  with- 
out respondent,  would  not  have  been  suffi- 
cient, as  to  the  number  of  lots  represented. 
Appellants  have  cited  two  cases  upon  which 
they  seem  to  place  special  reliance,  Brown 
v.  Holyoke  Water  Power  Co.  152  Mass.  463, 
23  Am.  St.  Rep.  844,  25  N.  E.  966,  and 
Grabenhor8t  v.  Nicodcmus,  42  Md.  236.  We 
do  not  see  that  the  case  of  Brown  v.  Holyoke 
Water  Power  Co.  is  in  point.  There  the 
landlord  not  only  leased  a  building,  includ- 
ing certain  machinery,  but  also  agreed  to 
provide  power  for  the  running  of  said  ma- 
chinery; said  power  to  be  transmitted  by 
belting  from  an  adjoining  property  not  in- 
cluded in  the  lease.  The  landlord  shut  off 
the  power,  thus  rendering  worthless  to  the 
lessee  the  leased  building  and  machinery. 
The  landlord  was  held  to  have  been  guilty 
of  an  eviction  and  liable  to  damages.  Here 
appellants  acquired  no  rights  whatever  over 
lots  10,  11,  and  12,  which  were  in  no  way 
the  subject-matter  of  the  lease,  nor  men- 
tioned therein.  Appellants  had  no  control 
over  them,  nor  had  they  any  right,  interest, 
lien,  or  claim  in  or  to  them.  In  Qraben- 
horst  v.  Nicodemus,  42  Md.  236,  the  facts 
show  that  the  landlord  leased  a  certain 
building  to  be  used  as  a  distillery.  Before 
the  tenant  could  make  use  of  such  building 
or  legally  carry  on  the  business  of  a  dis- 
tiller, it  was  a  condition  precedent  that 
he  should  file  with  the  United  States  col- 
lector the  written  consent  of  the  lessor,  as 
owner,  permitting  such  use.  That  written 
consent  was  refused  by  the  lessor,  and  it 
was  held  his  action  amounted  to  a  con- 
structive eviction,  which  discharged  the  les- 
see from  any  obligation  to  pay  rent.  It  is 
quite  possible  that,  if  the  city  council  had 
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failed  to  construe  the  lease  executed  by 
respondent  as  his  written  consent  to  the 
issuance  and  renewal  of  licenses  during 
its  full  term,  and  respondent  had  refused  to 
otherwise  give  such  written  consent, 
and  the  council  had  refused  to  grant 
the  license  for  that  reason  only,  and  a  ma- 
jority of  the  lot  owners  had  not  filed  written 
protests,  then  respondent  might  be  held  to 
have  been  guilty  of  a  constructive  eviction. 
But  such  were  not  the  facts.  The  issuance 
of  the  license  was  refused  because  of  the 
protest  only,  and  for  no  other  reason.  To 
hold  that  respondent,  as  the  owner  of  lots 
10,  11,  and  12  could  not  protest,  would  be 
to  hold  that  appellants  had  some  claim  or 
interest  in  or  to  said  lots  under  and  by 
virtue  of  a  lease  for  lot  9  only.  It  could  not 
be  seriously  contended  that,  if  respondent 
had  sold  lots  10,  11,  and  12  during  the  life 
of  the  lease,  his  vendee  could  not  have  filed 
a  written  protest  against  the  issuance  of 
said  license;  but  if  the  respondent,  as  the 
owner  of  lots,  not  included  in  the  lease, 
could  not  protest,  the  result  would  be  that 
his  vendee  could  not.  We  are  not  discuss- 
ing the  question  as  to  whether  respondent 
acted  with  perfect  good  faith  towards  appel- 
lants, but  are  passing  upon  his  rights  as 
owner  of  lots  10,  11,  and  12;  and  we 
think  he  had  a  clear  legal  right,  as  the 
owner  of  such  lots  not  included  in  the 
lease,  to  make  written  protest  against  the 
issuance  of  said  license. 

The  judgment  of  the  Superior  Court  is 
affirmed.  %, 

Mount,  Ch.  J.,  and  Dunbar,  J.,  concur. 

Root,  J.: 

I  concur  upon  the  grounds  stated,  and  for 
the  further  reason  that  respondent's  action 
in  granting  permission  interposing  protest 
involved  the  exercise  of  a  political  privilege, 
function,  and  duty,  which  could  not  be  the 
subject-matter  of  a  contract,  or  restricted 
thereby. 
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H.  N.  REEVES,  Plff.  in  Err., 
v. 

SOUTHERN  RAILWAY  COMPANY. 

(121  Ga.  561.) 

*1.  A  ioreigrn  corporation  doing?  bad- 
ness in  this  state  and  having  agren  ts 
located  therein  for  this  purpose  may  be 
sued  and  served  in  the  same  manner  as  do- 
mestic corporations  upon  any  transitory 
cause  of  action,  whether  originating  in  this 
state  or  otherwise:  and  it  is  Immaterial 
whether  the  plaintiff  be  a  nonresident  or  a 
resident  of  this  state,  provided  the  enforce- 
ment of  the  cause  of  action  would  not  be 
contrary  to  the  laws  and  policy  of  this  state. 

*  Headnotes  by  Cobb,  J. 


2.  The  case  of  Ba?rknis;ht  v.  Liver- 
pool, L.  A  G.  Ins.  Co.  55  Ga.  104,  upon  a 
review  thereof,  is  overruled. 

(January  27,  1905.) 

ERROR  to  the  City  Court  of  Atlanta  to 
review  a  judgment  in  favor  of  defend- 
ant in  an  action  brought  to  recover  dam- 
ages for  injuries  to  property  in  defendant's 
possession  for  transportation.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Andrews  &  Skeen,  for  plaintiff 
in  error: 

The  test  of  jurisdiction  in  personam  is 
whether  the  corporation  is  so  far  present 
as  that  service  can  be  effected,  and  it  is  to 
this  extent  present  where  its  officers  or 
agents  are  present,  and  have  an  office,  and 
are  engaged  in  the  conduct  of  its  business. 


Note. — Right   of   nonresidents    to    sue   foreign 
corporations. 

I.  Scope  of  note,  513. 
II.  The  right  of  foreigners  to  sue. 

a.  Of  natural  persons,  514. 

b.  Of  foreign  corporations,  514. 

c.  Of   one   foreigner   to    sue    another, 

517. 
III.  The     right     of     foreign     corporations     to 
do  business  in  domestic  states,  519. 

IV.  Public  policy,  521. 

V.  The  liability  of  natural  persons  to   suits 

in  foreign  courts,  522. 
VI.  The    liability    of    foreign    corporations    to 
suit. 

a.  At  common  laic. 

1.  Earlier  doctrine,  523. 

2.  Modern    vieic,    523. 

b.  By  statute,  525. 

VII.  The  effect  of  entering  a  state  by  a  foreign 

corporation. 

a.  In  general,  525. 

b.  Submission  to  judicial  jurisdiction. 

1.  Tacitly,  526. 

2.  Expressly,  529. 

VIII.  Acquiring  jurisdiction   over  foreign   cor- 

porations. 

a.  When  they  remain  abroad,  530. 

b.  When    found    within    the    jurisdic- 

tion, 530. 

c.  By  service  of  process. 

1.  In  general,  532. 

2.  Upon  officers  casually  present, 

532. 

3.  Upon  resident  representatives, 

533. 

4.  Upon   persons   specially   desig- 

nated, 535. 

d.  After  leaving  the  jurisdiction.  535. 

e.  Service  out  of  the  jurisdiction,  535. 

f.  By  appearance  and  consent,  536. 
IX.  Judicial  discretion  to  decline  jurisdiction. 

a.  Generally,  538. 

b.  In   litigation   over  internal   affairs 

of  foreign  corporations,  539. 


c.  In  suits  by  citizens  of  the  United 
States,  541. 

X.  Locus  of  the  cause  or  subject  of  action. 

a.  In  general,  543. 

b.  Domestic,  544. 

c.  Foreign. 

1.  Jurisdiction    entertained,    546. 

2.  Jurisdiction  declined,  548. 

d.  Actions  arising  upon   foreign  stat- 

utes, 550. 

XI.  Conclusion,  553. 

I.  Scope  of  note. 

As  the  selected  title  Indicates,  the  purpose 
of  this  note  is  to  present  the  cases  on  the 
right  of  nonresidents,  whether  natural  or  ar- 
tificial persons,  to  Institute  and  prosecute  suits 
and  actions  against  foreign  corporations  in 
domestic  courts.  The  cases  directly  in  point 
have  all  been  embraced.  It  has  seemed  to  be 
necessary,  or,  at  least  desirable,  in  order  ad- 
equately to*  elucidate  these  cases,  to  display  a 
considerable  number  of  others  dealing  with 
closely  related  questions.  In  the  nature  of 
things,  the  attempt  to  exhaust  these  has  not 
been  made,  but  it  is  believed  that  all  helpful 
to  the  thorough  comprehension  of  the  main 
topic  have  been  Included. 

The  note  does  not  deal  with  cases  that  con- 
sider statutory  conditions,  restrictions,  and 
regulations  respecting  the  entrance  of  foreign 
corporations  into  domestic  states  for  the  pur- 
pose of  there  exercising  their  franchises.  It 
does-  not  essay  to  define  what  conduct  and 
what  transactions  by  a  foreign  corporation  in 
a  domestic  state  constitute  the  doing  of  busi- 
ness, therein  within  the  purview  of  Its  condi- 
tional, regulative,  or  exclusion  laws.  It  makes 
no  effort  to  point  out  the  sort  of  relationship 
to  a  foreign  corporation  of  Its  domestic  rep- 
resentative which  is  essential  in  order  to  bring 
the  person  of  the  corporation  within  the  juris- 
diction of  the  local  courts  by  the  service  of 
legal  process  upon  the  local  agent.  And  it  is 
only  when  incidental  to  a  litigation  between 
a  foreigner,  natural  or  artificial,  and  a  foreign 
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Williams  v.  East  Tennessee,  V.  d  G.  R. 
Co.  90  Ga.  520,  16  S.  E.  303. 

Bate  knight  v.  Liverpool  d  L.  &.  G.  Ins.  Co. 
55  Ga.  194,  is  in  conflict  with  other  deci- 
sions of  this  court 

City  F.  Ins.  Co.  v.  Carrugi,  41  Ga.  670; 
Alabama  G.  S.  if.  Co.  v.  Fulghum,  87  Ga. 
263,  13  S.  E.  649:  William*  v.  East  Ten- 
nessee, V.  d  G.  R.  Co.  90  Ga.  519,  16  S.  E. 
303;  Watson  v.  Richmond  d  D.  R.  Co.  91 
Ga.  226,  18  S.  E.  306;  Saffold  v.  Scottish 
American  Mortg.  Co.  98  Ga.  787,  27  S.  E. 
208 ;  South  Carolina  d  G.  R.  Co.  v.  Dietzen, 
101  Ga.  730,  29  S.  E.  292. 

The  Bawknight  Case  conflicts  with  the 
general  weight  of  authority  on  the  sub- 
ject. 

Reno,  Nonresidents,   §  44;  Minor,  Confl. 


corporation,  that  any  discussion  of  questions 
respecting  the  local  or  transitory  nature  of  the 
suit,  or  the  place  where  the  cause  of  action 
arose  or  Its  subject  was  situated,  has  been 
made. 

All  questions  respecting  the  jurisdiction  of 
the  Federal  courts  when  dependent  upon  di- 
verse citizenship  lie  wholly  outside  the  scope 
of  this  note. 

II.  The   right  of  foreigners   to   sue. 

a.  Of  natural  persons. 

To  an  objection,  made  about  1775,  against 
maintaining  In  English  courts  an  action 
brought  by  a  native  of  the  island  of  Minorca 
for  an  assault  and  false  imprisonment.  Lord 
Mansfield,  voicing  the  opinion  of  the  court, 
thug  replied :  To  dispose  of  that  objection  at 
once,  I  shall  only  say.  It  Is  wisely  abandoned 
to-day,  for  It  Is  impossible  there  ever  could 
exist  a  doubt,  but  that  a  subject  born  in  Min- 
orca has  as  good  a  right  to  appeal  to  the 
King's  courts  of  justice  as  one  who  is  born 
within  the  sound  of  Bow  Bell ;  and  the  ob- 
jection made  in  this  case,  of  Its  not  being 
stated  on  the  record  that  plaintiff  was  born 
since  the  treaty  of  Utrecht  makes  no  differ- 
ence. Mostyn  v.  Fabrlgas,  1  Cowp.  161.  1 
Smith,  Lead  Cas.  340.  This  case,  since  It 
only  sustained  the  right  of  touch  foreigners  as, 
by  conquest  or  cession,  became  British  sub- 
jects, to  appeal  to  English  tribunals,  can 
hardly  be  said  to  have  opened  the  English 
courts  to  aliens.  It  is,  however,  doubtful  if 
they  were  ever  closed. 

In  Rafael  v.  Verelst,  2  W.  Bl.  1055,  It  was 
held  that  it  is  no  objection,  In  personal  ac- 
tions, that  a  plaintiff  is  an  alien.  An  alien 
imprisoned  in  the  dominions  of  a  foreign 
prince  at  the  Instigation  of  the  defendant  has 
a  transitory  cause  of  action,  sequuntur  forum 
rei.  Nor  is  it  material  that  at  the  time  of 
the  Injury  of  which  the  alien  complains*  the 
defendant  was  an  officer  abroad. 

As  early  as  1650  the  colonial  legislature  of 
Massachusetts,  by  one  of  Its  acts,  after  reciting 
that,  "  whereas  oftentimes  it  comes  to  pass 
that  strangers  coming  amongst  us  have  sud- 
den occasions  to  try  actions  of  several  natures 
in  our  courts  of  justice,"  gave  nonresidents  the 
entry  to  the  courts ;  and,  In  1672,  another  act 
was  passed  regulating  and  "confirming  the 
70  L.  R.  A. 


L.  §  192;  Barrell  v.  Benjamin,  15  Mass. 
354;  Dennick  v.  Central  R.  Co.  103  U.  S. 
11,  26  L.  ed.  439;  Knight  v.  West  Jersey  R. 
Co.  108  Pa.  250,  56  Am.  Rep.  200;  Eingart- 
ner  v.  Illinois  Steel  Co.  94  Wis.  70,  34  L. 
R.  A.  503,  59  Am.  St.  Rep.  859,  68  N.  W. 
664 ;  Nelson  v.  Chesapeake  d  O.  R.  Co.  88 
Va.  971,  15  L.  R.  A.  583,  14  S.  E.  838. 

Messrs.  Doraey,  Brewster,  &  Howell, 
for  defendant  in  error: 

The  Southern  Railway  Company,  being  a 
foreign  corporation,  could  not  be  sued  in  a 
personal  action  in  Georgia  for  a  transaction 
solely  in  Alabama. 

Baicknight  v.  Liverpool  d  L.  &  G.  Ins.  Co. 
55  Ga.  194 ;  Central  R.  d  'Bkg.  Co.  v.  Carr. 
76  Ala.  388,  52  Am.  Rep.  339;  Saicyer  v. 
Xorth   American  L.   Ins.   Co.  46   Vt.   697; 


right.  (3  Col.  Rec.  202  and  4  Col.  Rec.  pt.  2, 
532;  Anc.  Chart.  91,  192.)  Roberts  v.  Knights, 
7  Allen,  449. 

It  is  not  at  all  necessary  for  a  plaintiff  to  be 
within  the  state  in  order  to  institute  or  main- 
tain an  action  in  its  courts.  Ail  that  is  es- 
sential Is  that  the  defendant  be  found  and 
duly  served  with  process  within  the  Jurisdic- 
tion of  the  court  in  which  he  is  sued.  Pea- 
body  v.  Hamilton,  106  Mass.  217. 

Any  nonresident  of  the  state  may  sue  any 
other  nonresident  in  any  county  where  the 
defendant  is  personally  served  with  process, 
and  the  court  will  have  jurisdiction  of  the 
cause.     Rice  v.  Brown,  81  Me.  56.  16  Atl.  334. 

In  any  case  that  a  nonresident  plaintiff  is 
entitled  to  maintain  an  action  of  a  transitory 
nature  upon  a  foreign  contract  against  a  nat- 
ural alien  temporarily  found  within  the  juris- 
diction, he  has  the  same  right  against  a  for- 
eign corporation  carrying  on  business  therein, 
when  no  statute  prohibits  such  an  action. 
Johnston   v.  Trade  Ins.   Co.   132   Mass.  432. 

When  the  laws  of  a  state  do  not  make  any 
discrimination  In  favor  of  the  citizens  of  such 
state  In  suits  brought  against  foreign  corpora- 
tions, Its  courts  will  have  the  same  jurisdic- 
tion of  actions  brought  by  nonresidents  as  by 
residents.  State  ex  rel.  Wat  kins  v.  North 
American  Land  &  Timber  Co.  106  La.  621.  87 
Am.  St.  Rep.  309,  31  So.  172. 

An  alien  subject  or  citizen  of  a  government 
at  peace  with  the  United  States  may.  upon 
principles  of  comity,  and  except  as  limited  by, 
statute,  sue  In  our  courts  to  the  same  extent 
as  If  he  were  a  resident  citizen.  American 
Well  Works  v.  De  Aguayo  (Tex.  Civ.  App.) 
53  S.  W.  350. 

b.  Of  foreign  corporations. 

Foreign  corporations  are  essentially  non- 
residents. Nelms  v.  Edlnburg  American  Land 
Mortg.  Co.  92  Ala.  157,  9  So.  141. 

The  right  of  a  foreign  corporation  to  liti- 
gate in  the  domestic  courts  Is  not  absolute, 
but  rests  upon  the  International  law  of  com- 
ity. 

The  courts  of  one  state  are  not  open,  as  a 
matter  of  strict  right,  but  as  a  matter  of  com- 
ity, to  a  foreign  corporation  having  a  place  of 
business  therein,  and  suing  a  citizen  of  another 
state.     National  Teleph.   Mfg.  Co^  v.  Du   Bois. 
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Smith  v.  Mutual  L.  Ins.  Co.  14  Allen,  336 ; 
St.  Clair  v.  Cox,  106  U.  S.  350,  27  L.  ed. 
222,  1  Sup.  Ct.  Rep.  354;  Hewell  v.  Great 
Western  R.  Co.  19  Mich.  336;  Parke  v. 
Commercial  Ins.  Co.  44  Pa.  422;  Camden 
Rolling  Mill  Co.  v.  Swede  Iron  Co.  32  N.  J. 
L.  15;  Murfree,  Foreign  Corp.  §  232,  p. 
178;  Port  Royal  R.  Co.  v.  Hammond,  58 
Ga.  523;  Kansas  d  E.  R.  Constr.  Co.  v. 
Topeka,  S.  d  \Y.  R.  Co.  135  Mass.  34,  46 
Am.  Rep.  439;  M  'Queen  v.  Middletown  Mfg. 
Co.  16  Johns.  5. 

Mr.    Sanders    McDaniel    also    for    de- 
fendant in  error. 

Cobb,   J.,  delivered   the  opinion  of   the 
court : 

This  was  an  action  in  the  city  court  of 


165  Mass.    117,   30   L.   R.   A.   628,  52  Am.   St. 
Rep.  503,  42  N.  E.  510. 

We  think,  said  Chief  Justice  Taney,  writing 
in  1839,  it  is  well  settled  that  by  the  law  of 
comity  among  nations  a  corporation  created  by 
one  sovereignty  Is  permitted  to  make  contracts 
in  another,  and  to  sue  in  its  courts ;  and  that 
the  same  law  of  comity  prevails  among  the 
several  sovereignties  of  this  Union ;  and  this 
comity  is  presumed  from  the  silent  acquiescence 
of  the  state.  Bank  of  Augusta  v.  Barle,  13 
Pet.  519,  10  L.  ed.  274. 

A  foreign  corporation  has  a  right,  when  not 
prohibited  by  express  legislation,  and  In  times 
of  peace,  to  prosecute  its  debtor  in  the  courts 
of  a  friendly  state,  upon  principles  of  Inter- 
national comity,  apart  from  any  other  con- 
sideration. Lucas  v.  Bank  of  Georgia,  2 
Stew.  (Ala.)  147. 

Until  hearing  the  able  and  exhaustive  oral 
argument  of  appellant's  counsel,  remarked  the 
Mississippi  supreme  court,  In  a  recent  case, 
we  had  supposed  that  there  was  in  our  own 
state  no  ground  left  for  dispute  that  in  tran- 
sitory actions,  whether  In  tort  or  on  contract, 
our  courts  were  wide  open  to  any  suitor,  resi- 
dent or  nonresident,  against  his  adversary, 
resident  or  nonresident,  whether  a  natural 
person  or  an  artificial  one,  regardless  of  where 
the  right  of  action  accrued.  If  only  the  courts 
had  jurisdiction  of  the  subject-matter,  and 
could  obtain  jurisdiction  of  the  party,  either 
by  a  voluntary  appearance,  or  by  service  of 
•process.  Pullman  Palace  Car  Co.  v.  Lawrence, 
74  Miss.  782,  22  So.  53. 

We  are,  said  Richards,  Ch.  J.,  of  the  On- 
tario Queen's  bench,  after  examining  at  length 
a  number  of  the  decisions  in  point,  according 
to  the  decisions  of  the  courts  in  England, 
called  upon  by  the  comity  of  nations  so  far  to 
recognize  the  acts  of  foreign  states  as  to  ad- 
mit to  sue  In  our  courts  the  bodies  created 
by  them,  such  as  corporations,  trustees,  etc.. 
and  to  enforce  the  contracts  made  with  and 
transferred  to  them  If  made  and  done  accord- 
ing to  the  law  in  their  own  country.  And  I 
think  the  cases  in  the  English  courts,  as  well 
as  our  own,  go  further,  and  hold  that,  where 
the  money  of  a  foreign  corporation  gets  Into 
the  hands  of  a  person  In  this  country,  our 
courts  will  aid  the  foreign  corporation  In  suing 
him  for  the  money  In  the  corporate  name. 
Howe  Mach.  Co.  v.  Walker,  35  U.  C.  Q.  B.  37. 
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Atlanta,  by  a  plaintiff  whose  place  of  res- 
idence does  not  appear,  against  a  foreign 
railroad  corporation  which  is  doing  busi- 
ness in  the  city  of  Atlanta.  The  defendant 
was  duly  served  with  process  according 
to  the  law  of  this  state.  The  cause  of  ac- 
tion alleged  is  a  tort  to  property  com- 
mitted in  the  state  of  Alabama,  the  tort 
consisting  of  an  injury  to  a  horse  which 
was  being  transported  from  Harrisonville, 
Missouri,  to  Atlanta,  Georgia,  in  a  car  of 
the  defendant  company.  The  petition  did 
not  allege  that  the  contract  of  transpor- 
tation was  made  by  any  officer  or  agent 
of  the  corporation  in  Georgia,  or  that  the 
tort  was  connected  in  any  way  with  orders 
issued  by  a  Georgia  officer,  or  from  a 
Georgia    office    of    the    corporation.      The 


Both  by  the  comity  of  nations,  and  express 
legislation,  the  province  of  New  Brunswick 
has  recognized  the  right  of  foreign  corpora- 
tions to  carry  on  business  and  make  contracts 
there  consistent  with  the  purposes  of  their 
incorporation,  and  not  prohibited  by  their 
charter  nor  opposed  to  the  local  laws  of  that 
province ;  hence,  an  American  telegraph  com- 
pany with  chartered  power  to  extend  its  lines 
outside  of  the  state  which  created  it,  and 
which  has  contracted  for  an  exclusive  line 
along  a  railroad  in  New  Brunswick,  is  entitled 
to  the  benefits  of  such  contract,  and  to  enforce 
Its  provisions  in  the  Canadian  courts.  Cana- 
dian P.  R.  Co.  v.  Western  U.  Teleg.  Co.  17 
('an.  S.  C.  151.  Gwynne,  J.,  dissented,  on 
the  ground  that  the  foreign  act  of  incorpora- 
tion conferred,  and  could  confer,  no  power  to 
construct  and  operate  telegraph  lines  In  Can- 
ada, and  that,  as  the  right  to  sue  in  the  courts 
is  extended  to  a  foreigner  only  by  the  comity 
of  nations,  that  comity  did  not  require  the 
Canadian  courts  to  enforce  a  contract  for  a 
virtual  monopoly. 

It  is,  of  course,  indisputable  that  a  legisla- 
tive act  of  incorporation  can  confer  no  fran- 
chises beyond  the  borders  of  the  state ;  but  it 
can  confer  upon  its  grantee  a  capacity  to  ex- 
ercise franchises  anywhere  that  they  can  be 
obtained.  Clarke  v.  Union  F.  Ins.  Co.  10 
Ont.  Pr.  Rep.  313. 

By  the  law  of  comity  among  nations  cor- 
porations created  by  one  sovereignty  are  per- 
mitted to  make  contracts  and  to  sue  in  the 
courts  of  another.     Ibid. 

The  provincial  statute  law  of  Lower  Canada 
(C.  S.  L.  C.  chap.  01.  11$  1,  2)  allowed  foreign 
corporations  the  general  comity  right  to  sue 
and  defend  In  the  provincial  courts ;  but  the 
permissive  right  to  use  those  courts  neither 
gave  such  corporations  the  power,  capacities, 
or  privileges  of  domestic  companies,  nor  re- 
lieved them  from  the  declared  legal  disabilities. 
And  as,  by  local  law,  foreign  corporations 
could  not.  without  consent  of  the  Crown,  ac- 
quire and  hold  Canadian  lands  (with  certain 
qualified  exceptions),  such  bodies  could  not  re- 
cover in  actions  where  their  right  depended 
upon  their  status  as  landowners  or  purchasers 
without  royal  assent.  Chaudiere  Gold  Min. 
Co.  v.  Desbarats  <Q.  B.)  15  L.  Can.  Jur.  44, 
(P.  C.)   17  L.  Can.  Jur.  275. 

Although    this    right   to    litigate    Is    only   a 
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court  dismissed  the  petition  on  demurrer 
for  want  of  jurisdiction,  and  the  plaintiff 
excepted. 

The  fact  that  a  corporation  has  no  ex- 
istence except  in  legal  contemplation 
gave  rise  to  the  conception  that  its  exist- 
ence could  not  be  legally  recognized  out- 
side of  the  territorial  jurisdiction  of  the 
lawmaking  power  which  created  it,  and 
that,  therefore,  it  was  impossible  for  a 
corporation  to  migrate  beyond  the  bounds 
of  its  creator.  This  conception  resulted 
in  the  court's  holding  that  the  corpora- 
tion could  not  be  sued  in  a  jurisdiction 
foreign  to  that  which  gave  it  existence. 
While,  under  this  view,  as  a  matter  of 
theory  the  corporation  did  not  migrate, 
yet   as   a    matter   of   fact   its   officers   and 


matter  of  comity,  It  is  generally  recognized 
and  accorded. 

In  the  early  part  of  the  18th  Century  It 
was  held  that  a  corporation  organized  under 
the  law  of  a  foreign  country  may  maintain  an 
action  In  the  courts  of  England  upon  a  written 
covenant  to  repay  money  loaned,  made  and  to 
be  discharged  in  such  foreign  country.  Dutch 
West-India  Co.  v.  Henrlques  van  Moses.  1 
Strange,  612. 

The  point  had  been  reserved  upon  the  trial 
before  King,  Ch.  J.,  at  nisi  prius.  was  argued 
In  banc  by  counsel  of  ability,  and  decided  by  a 
united  bench.  And  in  subsequent  litigation 
the  decision  remained  unshaken.  (Vide  Hen- 
rlques v.  Dutch  West-India  Co.  2  Strange.  807, 
and  Henrlques  v.  General  Privileged  Dutch  Co. 
2  Ld.  Raym.  1532.) 

In  that  case.  Sergeant  Cheshyre,  for  the  de- 
fense, conceded  that  when  a  covenant  was 
made  beyond  the  sea.  to  be  performed  in  Eng- 
land, or  made  in  England,  to  be  performed 
beyond  the  sea,  an  action  might  be  brought 
thereon  In  England  :  but  contended  that  It  was 
otherwise  when  It  was  both  made  and  to  be 
performed  abroad,  because,  he  said,  there  was 
no  place  whence  the  venue  shall  come,  neither 
were  English  judges  Informed  of  the  foreign 
law.  To  this  Sergeant  Pengelly  replied  that 
the  instant  action  was  for  a  loan  of  money, 
a  thing  clearly  transitory  and  personal :  and 
in  such  a  case  the  defendant  is  a  debtor 
wherever  he  goes,  and  may  be  sued  wherever  he 
can  be  found. 

By  the  Constitution  and  laws  of  Alabama 
nil  corporations,  whether  domestic  or  foreign, 
have  the  same  right  to  sue  as  natural  persons. 
Nelmg  v.  Edlnburg  American  Land  Mortg.  Co. 
92  Ala.  157.  0  So.  141. 

It  Is  well  settled  that  a  corporation  created 
by  one  government  may  sue  In  the  courts  of 
another.  And  If  they  may  sue  they  must  be 
entitled  to  the  benefits  of  their  judgments  ac- 
cording to  the  ordinary  course  of  law.  Lum- 
bar d  v.  Aldrlch.  8  N.  H.  31.  28  Am.  Dec.  381. 

It  is  well  settled  that  a  foreign  corporation 
may  sue  in  the  New  York  courts,  and  may 
prove,  if  the  fact  be  denied,  that  it  was  law- 
fully Incorporated.  A  court  of  equity  Is  as 
open  to  such  a  suitor  as  is  a  court  of  law. 
Silver  Lake  Bank  v.  North.  4  Johns.  Ch.  370. 

A  foreign  corporation  has  a  right  to  come 
Into  the  courts  of  a  state  to  seek  a  remedy 
70  L.  R.  A. 


agents  did;  and  contracts  were  made  in 
its  name,  and  wrongs  committed  by  its 
officers  and  agents,  in  territory  far  remote 
from  that  in  which  it  was  supposed,  to 
have  its  only  legal  existence.  Great  hard- 
ship and  inconvenience  resulted  oftentimes 
frofh  the  application  of  this  rule,  which  had 
the  effect  of  compelling  those  who  sought 
redress  for  breaches  of  contract  and  other 
legal  wrongs  against  the  corporation  to 
bring  their  actions  in  the  courts  of  the  ju- 
risdiction creating  the  corporation;  the  ex- 
penses of  the  remedy  in  many  cases  amount- 
ing to  more  than  what  would  have  been  the 
fruits  of  recovery.  The  recognition  of  the 
hardship  resulting  from  this  rule  brought 
about  a  modification  of  the  rule  to  the  ex- 
tent   that,    where    a     foreign    corporation 


given  by  the  laws  of  that  state,  and  it  may 
pursue  and  enforce  that  remedy  to  the  same 
extent,  In  the  same  manner,  and  with  the  same 
priority  as  a  citizen.  Once  properly  in  court 
and  accepted  as  n  suitor,  neither  the  law.  nor 
the  court  administering  the  law,  will  admit 
any  distinction  between  the  citizen  of  its  own 
state  and  that  of  another.  Before  the  law 
and  in  Its  tribunals  there  can  be  no  preference 
of  one  over  the  other.  Hfbernla  Nat.  Bank 
v.  Lacombe,  84  N.  Y.  367.  38  Am.  Rep.  518. 

An  Incorporated  bank  created  by  royal 
charter  in  a  foreign  Kingdom  may  maintain 
suit  in  England  upon  a  bill  of  exchange  In  its 
corporate  name,  or  proving  Its  incorporation. 
National  Bank  v.  I)e  Bernaies.  1  Car.  &  P. 
569. 

The  courts  of  Ohio  are  open  for  any  non- 
resident, whether  a  natural  or  an  artificial  per- 
son, to  sue  any  other  nonresident,  whether  a 
natural  or  an  artificial  person,  upon  comply- 
ing with  the  requirements  of  the  Ohio  statutes. 
Mohr  &  M.  Distilling  Co.  v.  I  .a  mar  Ins.  Co.  12 
Fed.  476,  note. 

Unless  forbidden  to  do  so  by  some  statute, 
a  foreign  corporation  has  a  right  to  bring  an 
action  at  law  in  a  state  court.  Bank  of  Wash- 
tenaw v.  Montgomery.  3  III.  422. 

The  power  of  a  corporation  to  sue  a  per- 
sonal action  is  not  restricted,  unless  by  ex- 
press statute,  to  domestic  corporations.  Ports- 
mouth Livery  Co.  v.  Watson,  10  Mass.  91. 

In  the  absence  of  any  statute  or  public 
policy  to  the  contrary,  a  foreign  corporation, 
not  forbidden  by  the  law  of  Its  being,  may 
enter  and  make  contracts  In  a  state,  and  main- 
tain suits  In  its  courts,  wherever  a  natural 
person,  a  foreigner,  might  do  so.  Lathrop  v. 
Commercial  Bank.  8  Dana.  114.  33  Am.  Dec. 
481. 

When  the  laws  of  a  state  Impose  no  re- 
straint upon  foreign  corporations  in  respect  of 
litigating,  the  courts  of  that  state  cannot  deny 
them  the  same  final  process  that  Is  granted  to 
citizens  of  other  states,  to  enforce  Judgments 
obtained  in  the  domestic  state.  L  urn  bard  v. 
Aldrlch,  8  N.  H.  31,  28  Am.  Dec.  381. 

In  Bank  of  Montreal  v.  Bethune,  4  V.  C. 
Q.  B.  O.  8.  341.  It  was.  in  substance,  held 
that  a  foreign  banking  corporation  could  not 
maintain,  in  Upper  Canada,  suit  upon  promis- 
sory notes  taken  and  discounted  there  by  Its 
agent  doing  a   banking  business:   but    it   was 
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located  an  agent  and  actually  transacted 
business  in  a  foreign  jurisdiction,  it  so  far 
acquired  a  residence  in  that  jurisdiction  as 
to  make  it  amenable  to  the  processes  of  the 
courts  thereof  on  all  causes  of  action  origi- 
nating within  that  jurisdiction.  The  rule 
was  then  further  modified  to  the  extent 
that,  where  the  corporation  had  an  agent 
and  was  doing  business  in  a  foreign  juris- 
diction, it  might  be  sued  upon  any  transi- 
tory cause  of  action  by  a  citizen  of  the 
state  in  which  the  corporation  was  thus 
doing  business.  And  in  this  country  it  fol- 
lowed from  this  rule  that,  if  a  resident  was 
allowed  to  bring  this  suit,  any  citizen  of 
the  United  States  would,  under  the  Con- 
stitution of  the  United  States,  have  a 
similar  right  to  bring  suit.     South  Carolina 


R.  Co.  v.  Xix,  68  Ga.  572  (2),  580;  Bar- 
ren v.  Benjamin,  15  Mass.  354;  Cole  v. 
Cunningham,  133  U.  S.  107,  113,  114,  33 
L.  ed.  538,  541,  542,  10  Sup.  Ct.  Rep.  269. 
There  are  many  years  and  manifold  changes 
in  economic  conditions  between  the  old 
rule,  which  denied  the  right  to  sue  a 
foreign  corporation  in  personam  outside 
of  the  jurisdiction  of  its  creation,  and  the 
modern  doctrine  that  the  question  of  juris- 
diction and  suability  is  not  so  much  one  of 
citizenship  as  one  of  finding.  See  Williams 
v.  East  Tennessee,  V.  <£•  ii.  R.  Co.  90  Ga. 
522,  16  S.  E.  303;  Bearing  v.  Bank  of 
Charleston,  5  Ga.  497,  48  Am.  Dec.  300. 
The  development  of  the  principle  was  by 
gradual  steps,  and  necessarily  involved  the 
overturning  of  many  old   cases.     The   case 


permitted   to   recover   for    money   had   and   re- 
ceived  by  the  bor rower. 

While  a  foreign  corporation  may.  to  recover 
Its  property,  or  to  protect  Its  rights,  bring  In 
Canada,  in  general,  the  same  actions  that  a 
natural  person  or  a  domestic  corporation  may 
do,  yet,  when  It  there  sues  upon '  a  contract 
which  it  has  made  there,  the  question  may  be 
raised  whether  It  had  legal  power  to  make  it. 
Genesee  Mut.  Ins.  Co.  v.  Westman,  8  U.  C. 
Q.  B.  487. 

The  case  of  Genesee  Mut.  Ins.  Co.  v.  West- 
man,  8  U.  C.  Q.  B.  48T,  was.  In  Washington 
County  Mut.  Ins.  Co.  v.  Henderson,  6  V.  C.  C. 
P.  146,  and  Howe  Mach.  Co.  v.  Walker,  35 
1'.  C.  Q.  B.  37.  distinguished,  nnd  greatly  lim- 
ited in  Its  application. 

A  bond  given  to  a  foreign  Insurance  com- 
pany Is  not  void  because  it  happens  to  be  ex- 
ecuted by  a  resident  and  given  In  Canada,  and 
not  In  the  foreign  country  of  the  corporate 
domlcil.  And  the  foreign  corporation  which 
holds  It  may  maintain  suit  upon  It  In  the 
Canadian  courts.  Washington  County  Mut. 
Ins.  Co.  v.  Henderson,  6  T\  C.  C.  P.  146. 

Whether  or  not  a  foreign  trading  company 
can  maintain  an  action  in  Ontario  for  the 
breach  of  an  executory  contract  made  In  that 
province  In  the  ordinary  course  of  business.  It 
is  certain  that  one  who  has  obtained,  right- 
fully or  wrongfully,  the  goods  of  such  a  cor- 
poration, for  which,  after  disposing  of  them, 
he  has  promised  to  pay.  Is  liable.  Howe  Mach. 
Co.  v.,  Walker.  35  T\  c.  Q.  B.  37. 

A  suit  by  a  foreign  against  a  domestic  cor- 
poration, with  which  are  joined  nonresident 
natural  defendants,  respecting  a  contract 
which  was  to  be  performed  abroad,  is  main- 
tainable In  Ontario.  Direct  T'nlted  States 
Cable  Co.  v.  Dominion  Teleg.  Co.  28  Grant. 
Ch.  (V.  C)  648,  Affirmed  In  8  Ont.  App.  Rep. 
41«. 

r.  Of  one  foreigner  to  *uc  another. 

By  the  law  of  nations,  says  Vattel,  disputes 
that  arise  between  strangers,  or  between  a 
stranger  and  a  citizen,  ought  to  be  terminated 
by  the  judge  of  the  place,  and  also  by  the 
laws  of  the  place.     Book  2.  chap.  8.   X   103. 

Strangers,    says    Kent.    Involved    In    disputes 
with    our    citizens    or    with    each    other,    are 
amenable    to    the    ordinary    tribunals    of    the 
country.     2  Com.  6tlj  ed.  64. 
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That  both  parties  are  foreigners  Is  no 
ground,  In  Itself,  for  dismissing  a  suit.  Pea- 
body  v.  Hamilton,  106  Mass.  217. 

As  a  general  rule,  neither  citizenship,  nor 
residence.  Is  requisite  to  entitle  a  person  to 
sue  a  foreign  corporation  In  Pennsylvania.  A 
court  having  jurisdiction  of  the  subject-matter 
may  acquire  jurisdiction  of  the  person  by  the 
lawful  service  of  Its  process.  Knight  v.  West 
Jersey  R.  Co.  108  Pa.  250,  56  Am.  Rep.  200. 

A  plea  to  the  jurisdiction  In  an  action  on 
contract,  which  merely  sets  up  that  both 
plaintiff  and  defendant  are  alien  foreigners, 
or  nonresidents  of  the  state,  without  going 
further  and  averring  that  the  contract  was 
made  abroad,  is  bad.  Stramburg  v.  Heckman, 
44  N.  C.  (Biisbee,  L.)  250;  Miller  v.  Black. 
47  N.  C.   (2  Jones.  L.)  341. 

A  citizen  of  one  of  the  T'nlted  States  may 
bring  an  action  in  the  courts  of  another  state 
against  a  nonresident  of  the  latter  state,  who 
Is  found  and  personally  served  therein  upon  a 
contract  made  outside  of  such  state.  Barrell 
v.  Benjamin,  15  Mass.  354. 

One  foreigner  may  Bue  another  in  the  local 
courts  upon  a  simple  contract  made  without 
their  jurisdiction,  If  the  defendant  Is  found 
within  It,  and  can  be  legally  served  with  pro- 
cess. And  this  rule  applies  as  well  to  a  for- 
eign corporation  as  to  a  natural  nonresident 
defendant.  Johnston  v.  Trade  Ihb.  Co.  132 
Mass.  432. 

The  local  courts  have  jurisdiction,  no  statute 
forbidding,  of  actions  upon  foreign  contracts 
between  alien  disputants  transiently  In  the 
state.     Roberts  v.  Knights,  7  Allen.  449. 

The  courts  of  a  state  In  which  a  foreign 
corporation  Is  doing  business  have  jurisdic- 
tion of  an  action  in  personam,  brought  against 
It  by  a  nonresident  plaintiff,  for  a  breach  of 
contract.  Mutual  L.  Ins.  Co.  v.  Nichols 
(Tex.  Civ.  App.)  24  S.  W.  011;  Followed  In 
Western  U.  Teleg.  Co.  v.  Shaw  (Tex.  Civ.  App.) 
77  S.  W.  433. 

One  foreign  corporation  may  maintain  an 
action  against  another  foreign  corporation  In 
a  court  of  a  Jurisdiction  wherein  the  latter 
can  be  found  and  lawfully  served  with  process, 
upon  a  policy  of  fire  Insurance  made  and  cover- 
ing property  located  outside  of  such  jurisdic- 
tion. Mohr  &  M.  Distilling  Co.  v.  Insurance 
Cos.  12  Fed.  474. 

The  lawmaking  power  In  a  state  can,  If  so 
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of  Batcknight  v.  Liverpool  d  L.  &  G.  Ins.  Co. 
55  Ga.  194,  was  decided  during  the  transi- 
tion period,  and  before  the  modern  doctrine 
had  been  firmly  established.  It  denied  the 
right  to  sue  a  foreign  corporation  on  a 
foreign  cause  of  action.  This  decision  seems 
to  have  been  followed  in  Central  R.  d  Bkg. 
Co.  v.  Carr,  76  Ala.  388,  52  Am.  Rep.  339. 
In  the  Bawknight  Case  it  is  to  be  noted 
that  the  original  record  shows  that  the 
plaintiff  was  a  resident  of  the  state  of 
Florida,  and  at  that  time  the  fact  of  the 
non residence  of  the  plaintiff  was  by  several 
courts  considered  important;  some  holding 
that  on  a  cause  of  action  arising  in  another 
state  a  nonresident  plaintiff  could  not  sue  a 
nonresident  corporation,  while  others  held 
that  it    was  within   the  discretion   of   the 


minded,  deny  to  the  courts  of  that  state  Juris- 
diction of  an  action  by  n  nonresident  against 
a  foreign  corporation  which  has  acquired  a 
domlcll  In  the  state,  to  recover  damages  for 
injuries  occasioned  In  the  state  where  the 
foreign  corporation  was  created  :  but  it  must 
be  done  by  a  plain  statute.  South  Carolina  & 
ii.  R.  Co.  v.  Dietzen,  101  Ga.  730,  29  8.  E. 
292. 

When  an  action  Is  brought  by  one  foreign 
corporation  against  another  In  a  court  of  New 
York,  it  must  appear  that  the  cause  of  action 
Is  one  of  those  specified  in  the  statute  (Code 
Civ.  Proc.  S  1780)  as  maintainable  by  a  non- 
resident against  a  foreign  corporation  :  other- 
wise the  court  will  be  Without  jurisdiction. 
Progressive  Power  Co.  v.  Wrought  Iron  Bridge 
Co.  14  Misc.  23.  85  N.  Y.  Supp.   130. 

The  legislation  and  court  decisions  in  the 
state  of  New  York  denying  to  nonresidents  the 
right  to  litigate  In  the  courts  of  that  state 
actions  and  suits  against  'foreign  corporations 
upon  causes  arising,  or  respecting  subject- 
matters  situated,  outside  that  state,  do  not 
affect,  or  in  any  way  limit,  the  jurisdiction  of 
the  Federal  courts  sitting  In  New  York  to  take 
cognizance  of  and  adjudicate  such  cases.  Bar- 
row S.  8.  Co.  v.  Kane,  170  l*.  8.  100.  42  L.  ed. 
064.   18  Sup.  Ct.  Rep.  520. 

While  a  valid  service  of  process  may  be 
made  upon  a  foreign  corporation  in  any  juris- 
diction In  which  It  maintains  an  office  and 
carries  on  a  large  part  of  Its  business,  yet  the 
Federal  courts  In  any  district  not  embracing 
a  state,  or  part  of  a  state,  which  created  a 
corporation,  have  no  jurisdiction  of  an  action 
brought  against  it  by  one  not  n  resident  of 
such  state,  because,  by  the  Federal  statute 
(Act  T\  S.  March  3.  1887).  actions  In  the 
Federal  courts  must  be  brought  In  the  district 
where  one  or  the  other  of  the  parties  resides. 
Fllll  v.  Delaware.  L.  &  W.  R.  Co.  37  Fed.  Go: 
Booth  v.  St.  Louis  Fire  Engine  Mfsj.  Co.  40 
Fed.  1 ;  National  Typographic  Co.  v.  New  York 
Typographic  Co.  44  Fed.  711  :  Southern  I*.  Co. 
v.  Denton.  140  IT.  S.  202.  3G  I.,  ed.  042,  13 
Sup.  Ct.  Rep.  44. 

While  a  nonresident  may  not  sue  a  foreign 
corporation  In  New  York,  save  In  a  case  spec- 
ially mentioned  In  the  statute  (f'ode  Civ. 
Proc.  |  1780).  he  may  maintain  suit  against 
another  nonresident  natural  person  to  deter- 
mine the  ownership  and  rights  In  stock  of  a 
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court  to  allow  or  refuse  such  right  to  a 
nonresident.  The  true  te9t  of  jurisdiction 
is  not  residence  or  nonresidence  of  the  plain- 
tiff, or  the  place  where  the  cause  of  action 
originated,  but  whether  the  defendant  can 
be  found  and  served  in  the  jurisdiction 
where  the  cause  of  action  is  asserted.  A  cor- 
poration can  be  found  in  any  jurisdiction 
where  it  transacts  business  through  agents 
located  in  that  jurisdiction,  and  suits  may 
be  maintained  against  it  in  that  jurisdic- 
tion if  the  laws  of  the  same  provide  a 
method  for  perfecting  service  on  it  by  serv- 
ing its  agents.  From  1845  to  the  present 
time  the  law  of  Georgia  has  provided  that 
service  of  process  necessary  to  the  com- 
mencement of  "  any  suit  against  any  cor- 
poration in  any  collrt,',  with  certain  excep- 
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foreign  corporation,  and  to  restrain  Its  trans- 
fer pendente  lite.  Harper  v.  Smith,  93  App. 
Dlv.  008,  87  N.  Y.  Supp.  510. 

An  action  by  a  director  against  the  former 
directors  of  a  foreign  corporation,  which  has 
Its  principal  place  of  business  and  office  for 
the  transfer  of  its  stock  and  Is  engaged  In 
business  In  the  state  where  the  suit  Is  brought, 
to  recover  money  belonging  to  the  corporation 
and  misappropriated  or  converted  by  the  de- 
fendants, Is  maintainable  Irrespective  of  the 
places  of  residence  of  the  parties.  Miller  v. 
Qulncy,  179  N.  Y.  204.  72  N.  E.  110. 

A  suit  In  equity  against  two  foreign  cor- 
porations and  two  nonresident  Individuals,  al- 
though joined  as  defendants  with  a  nominal 
party  who  Is  a  resident,  cannot  be  maintained 
where  It  does  not  appear  that  either  corpora- 
tion has  an  office  or  place  of  business,  or  any 
officer  or  agent,  within  the  state,  nor  that  the 
nonresident  Individuals  are  to  lie.  or  have  been, 
found  therein  :  for  the  court  has  no  Jurisdic- 
tion over  the  persons  of  the  defendants.  Rey 
nolds  &  II.  Estate  Mortg.  Co.  v.  Martin,  110 
Ga.  495.  42  8.  E.  790. 

An  alien  cannot  lie  kept  In  custody,  In  Can- 
ada, upon  a  capias  Issued  on  the  ground  of 
departure  with  Intent  to  defraud,  at  the  suit 
of  another  alien,  upon  a  contract  made  abroad, 
when  neither  party  Is  domiciled,  but  both  only 
temporarily  present.  In  the  Dominion.  Yentini 
v.   Ward,  23  L.  Can.  Jur.   2G7.  2  L.  N.   133. 

The  domestic  courts  have  jurisdiction  of  an 
action  for  a  tort  committed  upon  the  high 
seas  on  hoard  a  foreign  vessel,  although  both 
parties  are  subjects  or  citizens  of  the  coun- 
try to  which  the  vessel  belongs.  Gardner  v. 
Thomas.  14  Johns.  134,  7  Am.  Dec.  445: 
Johnson  v.  Dalton,  1  Cow.  543.  13  Am.  Dec. 
504. 

The  local  courts  of  a  state  In  which  the 
defendant  is  found  and  personally  served  with 
process  have  jurisdiction  of  an  action  by  one 
nonresident  against  another,  for  a  tort  re- 
specting personal  property,  perpetrated  without 
the  state.     Latourette  v.  Clarke,  45  Barb.  327. 

In  Mostyn  v.  Fabrlgas.  1  Cowp.  101.  1 
Smith.  Lead.  Cas.  340.  supra.  Lord  Mansfield 
doubted  whether  an  action  could  l>e  maintained 
In  the  English  court  of  King's  bench,  between 
two  aliens,  for  an  assault  committed  by  one 
upon  the  other  In  a  foreign  country.  Instanc- 
ing a  fight  between  two  Frenchmen  In  France, 
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tions,  which  are  not  material  to  this  dis- 
cussion, may  be  perfected  by  serving  any 
officer  or  agent  of  such  corporation,  or  by 
leaving  a  copy  of  the  process  at  the  place 
of  transacting  the  usual  and  ordinary  busi- 
ness of  such  corporation,  if  such  place  shall 
then  be  within  the  jurisdiction  of  the  state 
in  which  the  suit  is  commenced.  Civil 
Code  1895,  §  1899.  The  language  of  this 
section  is  sufficiently  broad  to  authorize  the 
service  of  process  in  a  suit  against  a  foreign 
corporation  that  has  a  place  of  doing  busi- 
ness in  this  state.  City  F.  Ins.  Co.  v.  Car- 
rugi,  41  Qa.  660  (1),  671.  There  are  many 
cases  decided  by  this  court  where  it  either 
expressly  or  tacitly  recognized  that  a  for- 
eign corporation  may  be  sued  in  this  state 
in  personam  if  lawful  service  can  be  per- 


fected upon  it.  See  Selma,  R.  d  D.  R.  Co. 
v.  Lacy,  43  Ga.  461 ;  Macon  v.  Cummins,  47 
Ga.  326;  National  Bank  v.  Southern  Por- 
celain Mfg.  Co.  55  Ga.  36;  Dahlonega  Gold 
Min.  Co.  v.  Purdy,  65  Ga.  496;  Central  R. 
Co.  v.  Swint,  73  Ga.  651;  Alabama  G.  S. 
R.  Co.  v.  Fulghum,  87  Ga.  263,  13  S.  E. 
649;  Watson  V.  Richmond  d  D.  R.  Co.  91 
Ga.  222,  18  S.  E.  306;  Saffold  v.  Scottish 
American  Mortg.  Co.  98  Ga.  785,  787,  27 
S.  E.  208;  South  Carolina  &  G.  R.  Co.  v. 
Dietzen,  101  Ga.  730,  29  S.  E.  292 ;  Equity 
Life  Asso.  v.  Gammon,  119  Ga.  276,  46  S. 
E.  100.  It  is  true  that  in  most,  if  not  all, 
of  these  cases  the  cause  of  action  arose  in 
Georgia,  and  the  plaintiff  was  a  resident  of 
this  state;  but  neither  of  these  facts  was 
stressed  as  being  material  in  any  of  the 


because,  In  civil  as  in  criminal  prosecutions, 
an  asgault  must  be  laid  to  be  against  tbe  peace 
of  tbe  King,  and  tbe  breach  of  the  peace  Is 
merely  local,  although  the  trespass  against  tbe 
person  is  transitory. 

III.  The  right   of   foreign   corporations   to    do 
business  in  domestic  state*. 

As  a  charter  of  Incorporation  Imparts  to  a 
body  politic  legal  Individuality  and  personal- 
ity, such  a  being  possesses  inherent  capacity 
to  act  as  a  person  within  the  scope  of  its 
prescribed  authority,  so  far  as  may  be  neces- 
sary and  proper  to  effectuate  the  ends  of  its 
creation.  Lathrop  v.  Commercial  Bank,  8 
Dana,  114,  33  Am.  Dec.  481. 

Inasmuch  as  a  natural  person,  through  an 
agent,  may  make  contracts  In  countries  where 
he  does  not  reside,  and  where  he  is  not  per- 
sonally present,  of  which  none  has  ever 
doubted  the  validity,  It  Is  no  more  necessary 
that  an  artificial  person  should  actually  exist 
In  the  sovereignty  in  which  it  makes  contracts. 
It  is  sufficient  that  its  existence  as  an  artificial 
person  In  the  state  of  Its  creation  Is  acknowl- 
edged and  recognized  by  the  law  of  the  state 
where  It  deals,  and  that  it  Is  permitted  by  the 
laws  of  that  state  to  exercise  there  the  powers 
with  which  it  is  endowed.  Bank  of  Augusta 
v.  Earle,  13  Pet.  519,  10  L.  ed.  274. 

It  Is  almost  self  evident  that  the  capacity 
of  a  corporation  may  not  be  confined  to  the 
territorial  limits  of  the  country  of  its  domlcll, 
and  that  it  may  exist  wherever  the  law  of  Its 
creation  shall  be  recognized,  and  may  act, 
whenever  there  Is  no  local  law  to  the  contrary, 
wherever  an  agent  may  go,  and  couid  act  in 
his  own  right.  Lathrop  v.  Commercial  Bank, 
8  Dana,  114,  33  Am.  Dec.  481. 

A  corporation  cannot  change  Its  residence 
or  citizenship.  It  can  have  its  legal  home 
only  at  the  place  where  It  is  located  by  or 
under  the  authority  of  its  charter:  but  it 
may,  by  Its  agents,  transact  business  any- 
where, unless  prohibited  by  its  charter,  or 
excluded  by  local  law.  Ex  parte  Schollen- 
berger,  96  U.  S.  369,  24  I.,  ed.  8r>3. 

A  corporation,  with  the  consent  of  the  state 
to  which  It  comes,  lawfully  may.  and  fre- 
quently actually  does,  remove  its  officers, 
agents,  offices,  and  effects  into,  and  exercise 
Us  functions  and  franchises  In,  another  sov- 
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ereignty  from  that  which  gave  it  life.  Penn- 
sylvania Co.  v.  Sloan,  1  111.  App.  364. 

A  general  comity,  prevailing  throughout  the 
United  States,  permits  a  corporation  created 
by  one  state  or  territory  to  carry  on,  In  the 
others,  any  lawful  business,  and  to  acquire 
and  hold  property  anywhere,  equally  with 
natural  persons.  Cowell  v.  Colorado  Springs 
Co.  100  U.  S.  55.  25  L.  ed.  547. 

Upon  the  principle  of  comity  between  the 
states,  a  foreign  corporation  wtll  be  allowed 
to  enter  and  transact  business  in  a  domestic 
state.     Stevens  v.  Pratt,  101  III.  206. 

When  a  foreign  corporation  enters  a  state 
to  transact  business  It  does  so  by  virtue  of 
the  comity  existing  among  states,  and  the 
local  courts  recognize  It  as  a  legal  entity  capa- 
ble of  contracting,  of  suing  and  being  sued, 
and  of  exercising  generally  its  chartered 
powers.  Bradbury  v.  Waukegan  &  W.  Min.  & 
Smelting  Co.  113  111.  App.  600. 

It  Is  well  settled  that  a  corporation  created 
in  one  state  may,  upon  the  principle  of  comity, 
exercise  within  another  state  the  general 
powers  conferred  by  Its  own  charter  and  per- 
mitted by  the  law  of  Its  own  state.  Santa 
Clara  Female  Academy  v.  Sullivan,  116  111. 
375,  56  Am.  Rep.  776.  6  N.  E.  183. 

The  rule  Is  that  a  foreign  corporation  may. 
upon  the  principle  of  comity,  exercise  the  pow- 
ers conferred  by  Its  charter  in  a  state  other 
than  that  of  Its  creation.  Freie  v.  No.  4 
Fidelity  Bldg.  &  Sav.  Union,  166  III.  128,  57 
Am.  St.  Rep.  123.  46  N.  FT.  784. 

Foreign  corporations  do  not  come  into  a 
state  of  legal  right,  but  only  by  comity. 
Harding  v.  American  Glucose  Co.  182  III.  551. 
64  L.  R.  A.  738.  74  Am.  St.  Rep.  189,  55  N.  E. 
577. 

By  the  comity  universally  acknowledged  In 
the  United  States,  corporations  of  one  state 
may  send  their  officers  and  agents  Into  other 
states,  there  to  transact  corporate  business. 
North  Missouri  R.  Co.  v.  Akers.  4  Kan.  453. 
96  Am.  Dec.  183. 

A  state  will  not  prevent  a  foreign  cor- 
poration from  doing  business  within  Its  lim- 
its, unless  It  Is  Inconsistent  with  its  laws  or 
public  policy.  Santa  Clara  Female  Academy 
v.  Sullivan,  116  III.  375.  56  Am.  Rep.  776.  6 
N.  E.  183 ;  Frele  v.  No.  4  Fidelity  Bldg.  &  Sav. 
Union,  166  111.  128,  46  N.  E.  784. 

A  foreign  corporation  which  enters  a  state 


.wo 


Georgia  Supreme  Court. 


Jan, 


decisions,  the  jurisdiction,  where  the  ques- 
tion of  jurisdiction  was  directly  raised, 
being  maintained  on  the  ground  that  service 
of  process  could  be  had  upon  the  corpora- 
tion for  the  reason  that  it  was  present  in 
the  state  when  it  transacted  business  there 
through  an  agent  duly  authorized  to  repre- 
sent it  in  reference  to  the  business  trans- 
acted, and  that  the  statute  of  1845  was 
broad  enough  to  authorize  service  of  pro- 
cess upon  foreign  corporations  by  serving 
the  agent  who  within  this  state  transacted 
the  business  of  the  corporation.  A  natural 
person  not  a  resident  of  this  state  may  be 
sued  in  this  state  if  found  within  its  limits, 
and  served  with  process,  although  he  may 
be  simply  passing  through  the  state,  and 
not  transacting  business  of  any  character 


within  the  same.  Civil  Code  1895,  §  4954. 
And  there  is  nothing  in  the  law  authorizing 
such  a  nonresident  person  to  be  sued  here 
which  makes  the  jurisdiction  of  the  courts 
dependent  upon  whether  the  cause  of  action 
against  him  originated  in  this  state.  Pres- 
ence within  the  territorial  limits  of  the 
state  gives  jurisdiction  to  its  courts,  and  a 
nonresident  may  be  brought  into  court  by 
service  of  process  in  the  same  manner  that 
a  resident  would  be  brought  in.  In  cases 
of  foreign  corporations  a  mere  passing 
through  the  state  of  an  officer,  even  though 
the  head  officer,  would  not  give  the  courts 
of  this  state  jurisdiction  of  the  corporation. 
Rchmidlapp  v.  La  Confiance  Ins.  Co.  71 
Ga.  246;  Associated  Press  v.  United  Press, 
104  Ga.  51,  29  S.  E.  869;   Reynolds  6  H. 


for  the  purposes  of  its  business  does  so  sub- 
ject to  no  otber  conditions  than  that  it  will 
conform  to  the  general  policy  of  the  state  as 
declared  in  her  general  law  and  the  decisions 
of  her  courts.  State  ex  rel.  Wat  kins  v.  North 
American  Land  &  Timber  Co.  106  La.  621,  87 
Am.  St.  Rep.  309,  31   So.  172. 

The  rule  Is  general  and  well  settled  that  the 
corporate  existence,  rights  of  making  and  en- 
forcing contracts,  of  acquiring  property,  and 
of  transacting  ordinary  business,  of  a  cor- 
poration created  by  the  laws  of  one  state,  will 
be  recognised  and  protected  in  another,  sub- 
ject, only,  to  the  qualification  that  the  enjoy- 
ment and  exercise  of  such  rights  shall  not  con- 
travene the  laws  and  public  policy,  or  pre- 
judice the  Interests,  of  the  state,  or  of  its 
citizens,  where  such  corporation  seeks  to  ex- 
ercise its  franchises.  Thompson  v.  Waters,  25 
Mich.  214,  12  Am.  Rep.  243. 

It  takes  an  act  of  positive  legislation  to 
keep  a  foreign  corporation  out  of  a  state. 
Cowell  v.  Colorado  Springs  Co.  100  U.  S.  55, 
25  L.  ed.  547;  Stevens  v.  Pratt.  101    III.  206. 

In  the  absence  of  special  legislation,  a  for- 
eign corporation  is  at  liberty  to  enter  a  state 
for  the  purposes  of  its  business,  as  a  matter 
of  comity.  State  ex  rel.  Watkins  v.  North 
American  Land  &  Timber  Co.  106  La.  621,  87 
Am.   St.  Rep.  309,  31   So.  172. 

Foreign  corporations  come  into  a  state  and 
exercise  their  power  by  comity. — that  Is.  the 
state  can  forbid  them  ;  but  this  comity  Is  not 
of  the  courts,  but  of  the  legislature ;  and,  un- 
less the  legislature  prohibits,  foreign  corpora- 
tions may  come  as  freely  as  natural  persons, 
and  exercise  all  their  chartered  powers,  sub- 
ject to  the  same  limitations  that  hedge  about 
natural  persons,  to  wit :  they  can  do  no  act  in 
violation  of  law  or  against  public  policy,  and 
they  can  do,  when  not  forbidden  by  law,  and 
within  their  chartered  powers,  precisely  what 
domestic  corporations  can  do.  Hollls  v.  Drew 
Theological  Seminary,  05  N.  Y.  166. 

Although,  as  a  general  proposition,  a  cor- 
poration must  dwell  In  the  state  by  whose 
laws  It  Was  created,  its  existence  as  an  artifi- 
cial person  may  be  acknowledged  and  recog- 
nised by  other  states ;  and.  In  harmony  with 
the  general  law  of  comity,  that  obtains  among 
the  states  composing  the  Union,  the  presump- 
tion should  be  indulged,  that  a  corporation  of 
one  state  may  exercise  in  any  other  state  the 
70  L.  R.  A. 


general  powers  conferred  by  Its  charter,  un- 
less prohibited  from  so  doing  either  by  the 
law  of  Its  being,  or  the  direct  legislation  or 
public  policy  of  the  foreign  state.  American 
&  Foreign  Christian  Union  v.  Yount,  101  U.  S. 
352,  25  L.  ed.  888. 

In  the  absence  of  any  prohibition  or  restric- 
tion by  a  state,  no  Intention  to  exclude  foreign 
corporations  from  its  territory  can  be  pre- 
sumed. Canadian  P.  R.  Co.  v.  Western  r. 
Teleg.  Co.  17  Can.  S.  C.  151. 

If  a  corporation  is  not.  by  the  law  of  the 
state  which  created  It,  prohibited  from,  or 
restricted  In,  doing  Its  ordinary  business  out- 
side that  state,  the  state's  consent  to  its  doing 
so  is  implied.  Clarke  v.  Union  F.  Ins.  Co.  lO 
Ont.  Pr.  Rep.  313. 

There  is  no  doubt  of  the  power  of  a  state 
to  prescribe  arbitrarily,  or  from  policy,  limita- 
tions and  conditions  upon  the  exercise  by  for- 
eign corporations  of  corporate  rights,  whether 
they  be  upon  the  right  to  do  business,  or  upon 
the  right  to  sue  in  the  courts  of  the  state. 
Anglo-American  Provision  Co.  v.  Davis  Pro- 
vision Co.  169  N.  Y.  506.  88  Am.  St.  Rep.  608, 
62  N.  K.  587. 

As  a  corporation  created  by  one  state  can 
transact  business  In  another  only  with  the 
consent,  expressed  or  Implied,  of  that  other, 
such  consent  may  be  accompanied  by  any  con- 
ditions the  state  giving  it  may  think  fit  to 
Impose ;  and  a  condition  annexed  to  such  n 
consent,  that  the  resident  agent  transacting 
the  corporate  business  should  be  also  agent 
to  receive  process  In  suits  growing  out  of  such 
business.  Is  reasonable,  and  one  which  other 
states  and  the  nation  must  regard  as  valid 
and  effectual.  Lafayette  Ins.  Co.  v.  French. 
18  How.  404.  15  L.  ed.  451. 

While  a  foreign  corporation  cannot  carry  on 
Its  business  without  governmental  consent  In 
Upper  Canada,  yet  if,  at  home,  It  sells  mer- 
chandise to  a  Canadian,  and  delivers  It  In 
Canada,  it  may  there  maintain  suit  for  goods 
sold  and  delivered,  or  upon  an  account  there 
stated.  Union  India-Rubber  Co.  v.  Hibbard. 
6  U.  C.  C  P,  77. 

A  foreign  Insurance  corporation  lacks  the 
legal  capacity  to  insure  property  In  a  country 
other  than  that  by  which  it  was  Incorporated, 
and  so  cannot  recover  an  assessment  upon  a 
domestic  policy  bolder,  due  upon  a  mutual 
policy   insuring  property   outside  the  state  of 
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Estate  Mortg.  Co.  v.  Martin,  116  Ga.  495, 
42  S.  E.  796.  A  corporation  is  not  always 
present  where  its  officers  are,  but  it  is  pres- 
ent in  any  place  where  its  officers  or  agents 
transact  business  in  'behalf  of  the  corpora- 
tion under  authority  conferred  by  it.  The 
weight  of  modern  authority  seems  to  sup- 
port the  proposition  that  a  foreign  corpor- 
ation may  be  sued  on  a  transitory  cause  of 
action  in  any  jurisdiction  where  it  can  be 
found  in  the  sense  that  service  may  be  per- 
fected upon  an  agent  or  officer  transacting 
business  for  the  corporation  within  that 
jurisdiction,  and  that  the  residence  of  the 
plaintiff  and  the  place  at  which  the  cause 
of  action  arose  are  not  material  questions 
to  be  determined  to  maintain  jurisdiction 
if  the  corporation  can  be  found  and  served. 

Its  home.  (Jenesee  Mut.  Ins.  Co.  v.  Westman, 
8  I".  <\  Q.  B.  487.  Burns,  J.,  concurring  In 
this  decision,  nevertheless  expressed  the  view 
that,  as  an  abstract  question,  a  foreign  cor- 
poration could  sue  In  the  Canadian  courts, 
and  that  such  courts  would  lend  their  aid  to 
it  to  enable  It  to  reduce  its  assets  to  posses- 
sion. 

Chief  Judge  Robinson,  of  the  Queen's  bench, 
I'pper  Canada,  in  the  case  of  Genesee  Mut.  Ins. 
Co.  v.  Westman,  8  I".  C  Q.  B.  487,  took  up 
and  criticized  the  early  American  case  of  Bank 
of  Augusta  v.  Earle.  for  Its  adhesion  to  the 
doctrine  that  a  corporation  of  one  state  may 
make  contracts  In  another,  provided  the  laws 
of  the  latter  do  not  expressly  prohibit  It. 
One's  confidence  in  that  decision,  he  says.  Is 
somewhat  shaken  by  observing  how  undue  a 
stress  is  laid  in  it  upon  the  case  of  Dutch 
West-India  Co.  v.  Henrlques  van  Moses.  1 
Strange,  612,  which  did  not  touch  the  ques- 
tion of  the  validity  of  the  contract,  but  only 
determined  that  a  remedy  might  be  had  In 
England  upon  a  contract  made  in  Holland,  by 
a  corporation  there  competent  to  make  It,  and 
in  which,  consequently,  the  question  was  not 
about  the  validity  of  the  contract,  for  that  was 
not  doubtful,  but  whether  it  could  be  enforced 
in  an  English  court.  He  thought,  too,  that  in 
the  American  case  a  distinction  had  been  over- 
looked which  was  undeniable  and  obvious,  viz.: 
That  an  individual  could,  in  time  of  peace,  go 
Into  a  foreign  country  and  there  make  a  con- 
tract, and.  if  he  sent  an  agent  there  to  do  It.  he 
but  authorized  another  to  do  an  act  for  him 
which  he  was  plainly  competent  to  do  him- 
self: but  a  foreign  corporation  cannot  migrate 
from  its  proper  locality,  and  hence.  In  sending 
an  agent  Into  another  country  to  contract  there 
for  it.  It  assumes  to  do  by  a  deputy  what  it 
cannot  do  itself. 

An  American  banking  corporation  which  has 
taken  from  Its  debtors,  natural  persons  re- 
siding In  the  state  of  its  domlcll.  as  collateral 
security  for  Its  debt,  warehouse  receipts  Issued 
In  Ontario,  for  machinery  there  made  for  the 
debtors,  is  entitled  to  receive  and  hold  the 
property  and  its  proceeds.  Commercial  Nat. 
Bank  v.  Corcoran,*  6  Ont.  Rep.  527. 

The  comity  of  nations  distinctly  recognizes 
the  right  of  foreign  Incorporated  companies, 
declared  Ritchie.  Ch.  J.,  of  the  supreme  court 
of  Canada,  in  1880,  to  carry  on  business,  and 
70  L.  R.  A. 


From  among  the  numerous  cases  relating  to 
this  subject  we  cite  the  following:  Eingart- 
ncr  v.  Illinois  Steel  Co.  94  Wis.  70,  34  L. 
R.  A.  503,  59  Am.  St.  Rep.  859,  68  N.  W. 
064;  Xelson  v.  Chesapeake  <£  O.  R.  Co.  88 
Va.  971,  15  L.  R.  A.  583,  14  S.  E.  838; 
Baggin  v.  Comptoir  d*  Escompte,  L.  R.  23 
Q.  B.  Div.  519:  Lhoneux  v.  Hong  Kong  &  S. 
Bkg.  Corp.  L.  R.  33  Ch.  Div.  446;  Dennick 
v.  Central  R.  Co.  103  U.  S.  11,  18,  26  L.  ed. 
439,  441;  St.  Clair  v.  Cox,  106  U.  S.  350, 
354,  27  L.  ed.  222,  224,  1  Sup.  Ct.  Rep.  354 ; 
Barrow  S.  S.  Co.  v.  Kane,  170  U.  S.  109. 
42  L.  ed.  967,  18  Sup.  Ct.  Rep.  526;  Knight 
v.  West  Jersey  R.  Co.  108  Pa.  250,  56  Am. 
Rep.  200.  See  also  Reno,  Nonresidents,  §§ 
44  et  seq.;  Minor,  Confl.  L.  %  192.  Of 
course,  the  right  either  of  a  nonresident  or 

make  contracts  outside  of  the  country  In 
which  they  are  incorporated,  if  consistent  with 
the  purposes  of  the  corporation,  and  not  pro- 
hibited by  its  charter,  and  not  Inconsistent 
with  the  local  laws  of  the  country  in  which 
the  business  Is  carried  on,  subject,  always,  to 
the  restrictions  and  burdens  imposed  by  the 
laws  enforced  therein  :  for  a  state  may  prohibit 
foreign  corporations  from  transacting  any 
business  whatever,  or  it  may  permit  them  to 
do  so  upon  such  proper  terms  and  conditions 
as  it  may  prescribe.  Canadian  P.  R.  Co.  v. 
Western  V.  Teleg.  Co.  17  Can.  S.  C.  151. 

A  corporation  may  be  foreign  In  one  of  two 
senses,  or  both.  It  may  be  of  foreign  origin, 
or  entirely  of  foreign  residence.  A  Canadian 
corporation  is  not  of  foreign  origin  In  any  of 
the  Provinces,  but.  If  it  has  Its  head  office  In 
only  one.  It  Is  foreign  "in  the  second  sense  In 
all  the  others.  Tytler  v.  Canadian  P.  R.  Co. 
20  Ont.  Rep.  654. 

IV.  Public  policy. 

If  the  policy  of  a  state  or  territory  does  not 
permit  the  business  of  a  foreign  corporation 
within  its  limits,  or  allow  such  a  corporation 
to  acquire  and  hold  property  therein,  that 
policy  must  be  affirmatively  expressed;  it  is 
not  to  be  inferred  from  the  absence  of  legisla- 
tion authorizing  the  formation  of  like  domestic 
corporations,  or  because  the  state  only  allows 
corporations  to  be  formed  under  a  general  law. 
Cowell  v.  Colorado  Springs  Co.  100  U.  S.  55, 
25  L.  ed.  547. 

It  is  not  sufficient  evidence  that  the  public 
policy  of  a  state  excludes  foreign  corporations 
of  any  particular  kind,  that  It  has  no  laws 
authorizing  the  formation  of  domestic  corpora- 
tions of  the  same  kind.  Stevens  v.  Pratt, 
101  111.  206. 

The  public  policy  of  a  state  is  manifested  by 
Its  legislation.  If  It  has  no  law  adverse  to  a 
foreign  educational  corporation  taking  and 
holding  land  within  Its  limits,  a  devise  by  will 
to  such  a  corporation  will  vest  In  It  a  good 
title.  Santa  Clara  Female  Academy  v.  Sulli- 
van. 116  111.  375.  56  Am.  Rep.  776,  6  N.  E. 
183. 

The  public  policy  of  a  state  Is  to  be  found 
in  its  statutes,  and,  when  not  thus  directly 
expressed,  then  in  the  decisions  of  Its  courts, 
and    the   constant   practice  of   Its   government 
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resident  plaintiff  to  sue  a  foreign  corpor- 
ation upon  a  foreign  cause  of  action  is 
subject  to  this  qualification :  That  it  would 
not  be  against  the  policy  of  the  state  in 
which  the  suit  is  brought  to  enforce  the 
cause  of  action  arising  outside  of  its  juris- 
diction. The  comity  of  states  would  not 
require  the  courts  of  this  state  to  enforce  a 
cause  of  action  when  to  do  this  would  be 
contrary  to  the  established  policy  of  the 
state.  Pol.  Code  1895,  §  9;  American  Colo- 
nization 8oc.  v.  Uartrell,  23  Ga.  448.  Sub- 
ject to  this  qualification,  foreign  corpora- 
tions may  sue  in  this  state  on  any  cause  of 
action,  and  may  likewise  be  sued,  provided 
they  are  found  and  duly  served  according 
to  law.  At  common  law  service  upon  a 
corporation    could    be    perfected    only    by 


officers.  When  the  legislature  speaks  upon  n 
subject  upon  which  it  may  constitutionally 
legislate,  public  policy  is  what  the  statute 
indicates.  Hardin?  v.  American  Glucose  Co. 
182  III.  551,  64  L.  R.  A.  738,  74  Am.  St.  Rep. 
189,  55  N.  E.  577. 

Beyond,  as  well  as  within,  the  limits  of  the 
domestic  sovereign,  the  only  difference  between 
a  natural  and  an  artificial  person,  as  to  the 
recognition  of  their  personal  existence,  is  that 
whenever  the  law  creating  the  latter  is  recog- 
nized its  existence  is  legal  only,  while  the  ex- 
istence of  the  former  is  actual  as  well.  It  is 
because  of  this  that,  in  the  absence  of  any 
local  law  or  policy,  the  same  code  of  comity 
equally  applies  to  each  of  them  In  the  courts 
of  all  liberal  and  enlightened  nations.  Lath- 
rop  v.  Commercial  Bank,  8  Dana,  114,  33  Am. 
Dec.  481. 

It  Is  reasonable  In  a  state  to  establish  a 
policy  restricting  litigation  in  Its  courts  to 
cnuseg  of  local  origin,  where  one  foreign  cor- 
poration is  sued  by  another  foreign  corpora- 
tion. Anglo-American  Provision  Co.  v.  Davis 
Provision  Co.  109  N.  Y.  506.  88  Am.  St.  Rep. 
608,  62  N.  E.  587. 

The  courts  of  a  state  should  not  be  vexed 
by  litigation  between  nonresidents  over  causes 
arising  outside  Its  territorial  limits.  They  are 
not  supported  for  such  purpose.  Every  rule  of 
comity  and  natural  justice  and  convenience  is 
satisfied  by  giving  redress  to  nonresident  liti- 
gants when  the  cause  of  action  has  arisen,  or 
the  subject-matter  of  the  controversy  is 
situated,  within  the  state.  Robinson  v. 
Oceanic  Steam  Nav.  Co.  112  N.  Y.  315,  2  L. 
R.  A.  636.  19  N.  E.  625;  Ferguson  v.  Nellson, 
33  N.  Y.  S.  R.  814.  11  N.  Y.  Supp.  524:  Colo- 
rado State  Bank  v.  Gallagher,  76  Hun.  310, 
27  X.  Y.  Supp.  688. 

V.   The  liability  of  natural  person*  to  *uit*  in 
foreign  courts. 

AH  natural  persons  found  within  the  limits 
of  government,  whether  permanent  or  tem- 
porary residents,  are  subject  to  the  civil  and 
criminal  jurisdiction  of  its  courts.  Molyneux 
v.  Seymour,  30  Ga.  440,  76  Am.  Dec.  667. 

The  bodily  presence  of  a  natural  person 
within  the  state  when  served  with  legal  proc- 
ess is,  for  Jurisdictional  purposes,  equivalent 
to  a  residence.  Alley  v.  Caspar!,  80  Me.  234, 
6  Am.  St.  Rep.  178,  14  Atl.  12. 
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serving  its  head  officer,  but  whether  service 
upon  any  other  officer  would  be  sufficient  to 
bring  the  corporation  into  court  is  a  matter 
to  be  determined  by  municipal  law.  The 
law  of  this  state  permits  its  own  corpora- 
tions to  be  brought  into  court  by  serving 
any  officer  or  agent  transacting  the  business 
of  the  corporation,  and  the  statute  is 
broad  enough  to  allow  service  upon  a  for- 
eign corporation  in  the  same .  way.  The 
state  of  Georgia  either  expressly  grants  to 
these  foreign  corporations  the  right  to  do 
business  within  its  limits,  or  tacitly  permits 
them  to  transact  business  here.  They  are 
allowed  to  open  offices  in  this  state,  and 
here  deal  with  our  citizens  and  others  who 
may  be  temporarily  within  its  limits.  The 
state  protects  them  in  the  property  which 


A  nonresident  cannot  be  made  a  party  de- 
fendant to  a  personal  action,  unless  legally 
served  with  process;  but,  if  so  served,  his 
non residence  is  no  defense.  And  good  service 
can  be  made  upon  him  if  he  is  present  In  the 
state,  although  only  passing  through  it.  City 
F.  Ins.  Co.  v.  Carrugi.  41  Ga.  660. 

Any  court  within  whose  jurisdiction  a  de- 
fendant Is  found  and  served,  and  which  has 
jurisdiction  over  the  subject-matter  generally, 
has  jurisdiction  of  an  action  for  a  cause  tran- 
sitory in  its  nature.  Mason  v.  Warner,  31 
Mo.  508. 

Jurisdiction  in  the  case  of  a  nonresident  can 
rightfully  be  exercised  by  local  courts  whether 
founded  upon  the  presence  of  the  person  or  of 
property  belonging  to  him  within  the  territory. 
This  doctrine  has  been  recognized  and  enforced 
In  every  state  in  the  Union,  and  is  no  longer 
debatable.  Molyneux  v.  Seymour,  30  Ga.  440, 
76  Am.  Dec.  667. 

The  general  rule  is  that  every  country  has 
jurisdiction  over  all  persons  found  within  its 
territorial  limits  for  the  purposes  of  actions 
In  their  nature  transitory.  Smith  v.  Gibson, 
83  Ala.  284,  3  So.  321. 

Personal  actions  of  a  transitory  nature  may 

be  maintained  in  any  jurisdiction  In  which  the 

i  defendant    is   found   and   served    with    process. 

,  Peabody  v.  Hamilton,  100  Mass.   217. 

J      As    a    rule    suits    may    be    instituted    upon 

i  transitory     causes     of     action     arising     from 

.  breaches    of    contracts    wherever    Jurisdiction 

over  the  defendant  can  be  obtained.     American 

:  Well    Works   v.    I)e   Aguayo    (Tex.    Civ.    App.) 

53  S.  W.  350. 

The  courts  have  jurisdiction  of  a  transitory 

,  cause  of  action  arising  out  of  the  country  be- 

]  tween    resident    alien    subjects    of    a     foreign 

power,  when  there  has  been  a  valid  service  of 

!  process.     Roberts    v.    Dunsmulr,    75    Cal.    203, 

16  Pac.  782. 

If  a  foreigner  is  found  in  England  be  may 
be  served  with  an  English  writ,  although  the 
cause  of  action,  when  transitory,  arose  abroad. 
Ix>gan  v.  Bank  of  Scotland  [19041  2  K.  B. 
405.  73  L.  .1.  K.  B.  N.  S.  704,  91  L.  T.  N.  8. 
252,  53  Week.  Rep.  39,  20  Times  L.  R.  640. 

A  court  of  general  jurisdiction,  like  unto  the 
English  court  of  King's  bench,  has  power  to 
hear  and  determine  all  bona  flde  transitory  ac- 
tions brought  before  It,  when  it  has  regularly 
obtained  jurisdiction  of  the  parties,  Irrespective 
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they  hold.  The  courts  of  Georgia  are  open 
to  them  for  the  enforcement  of  any  claim  of 
any  character  which  they  may  have  against 
her  citizens  or  citizens  of  other  states  pass- 
ing through  this  state,  subject  only  to  the 
qualification  above  referred  to.  Can  it  be 
said  that  it  is  a  hard  rule,  or  a  violation 
of  any  sound  principle,  that  they  should  be 
put  upon  the  same  footing  as  to  causes  of 
action  against  them  as  that  on  which  our 
own  corporations  are  placed  by  the  law  of 
the  land?  The  ease  of  Bawknight  v.  Liver- 
}K>ol  d  L.  &  G.  Ins.  Co.  55  (a.  104,  is  in 
direct  conflict  with  the  modern  authorities, 
and  seems  to  us  to  be  in  conflict  with  the 
policy  of  the  state  as  indicated  by  legisla- 
tion which  was  in  existence  at  the  time  the 
decision  was  rendered :  and  the  reasons 
given  by  the  learned  judge  for  the  conclu- 
sions in  that  case  being  not  at  all  satisfac- 
tory,  especially   when   viewed   in  the  light 


of  the  present  day,  after  mature  considera- 
tion and  reflection  we  have  reached  the  con- 
clusion that  this  case  should  be  overruled, 
and  the  law  of  this  state,  so  far  as  this 
question  is  concerned,  put  upon  the  sound 
principles  promulgated  in  the  well-con- 
sidered cases  in  other  jurisdictions  above 
referred  to.  The  record  does  not  disclose 
whether  the  plaintiff  was  a  resident  or 
nonresident  of  the  state,  but  this  being 
now  immaterial,  and  the  foreign  corpora- 
tion which  is  defendant  having  been  found 
and  duly  served  according  to  law,  the  court 
has  jurisdiction  of  the  cause  of  action 
stated  in  the  petition,  notwithstanding  it 
arose  in  another  state,  there  being  nothing 
in  the  cause  of  action  which  would  make 
its  enforcement  contrary  to  the  policy 
and  law  of  this  state. 

Judgment  reversed. 

All  the  Justices  concur. 


of  the  residence  of  the  parties  or  the  place 
where  the  cause  of  action  arose.  Putnam 
Lumber  Co.  v.  Ellis-Young  Co.  (Fla.)  39  So. 
103. 

When  a  cause  of  action  Is  transitory  In  its 
nature,  it  may  be  sued  upon  wherever,  within 
the  state,  the  defendant  may  be  found,  al- 
though he  is  a  nonresident  and  only  transiently 
present,  provided  he  is  not  brought  by  fraud 
or  duress  into  the  jurisdiction.  And  It  makes 
no  difference  that  the  plaintiff,  as  well  as  de- 
fendant, is  a  foreigner.  Steen  v.  Swadley,  120 
Ala.  616,  28  So.  620;  Lee  v.  Baird,  139  Ala. 
526,  36  So.  720. 

VI.  The    liability    of    foreign    corporations    to 
suit. 

a.  At  common  law. 

1.  Earlier  doctrine. 

The  general  rule  Is  that  a  corporation  can 
be  sued  only  In  the  place  where  It  was  cre- 
ated,— within  the  jurisdiction  where  it  was 
Lorn  and  where  its  principal  place  of  business 
is  located.  Bawknight  v.  Liverpool  &  L.  & 
G.   Ins.  Co.  55  Ga.  194. 

By  the  common  law,  to  maintain  a  personal 
action  against  a  corporation  the  process  must 
have  been  served  upon  its  chief  officer  within 
the  Jurisdiction  of  the  sovereignty  from  which 
the  corporate  existence  was  derived.  Sullivan 
v.  Sullivan  Timber  Co.  103  Ala.  371,  25  L.  R. 
A.  543,  15  So.  941. 

The  old  principle  of  the  common  law  was 
that  a  corporation  must  dwell  In  the  place  of 
Irs  creation,  and  could  not  migrate  to  another 
sovereignty ;  and,  under  this  legal  fiction.  It 
con  Id  not  be  sued  away  from  Its  sovereignty 
without  Its  permission.  Chesapeake  &  O.  R. 
Co.  v.  Cowherd,  96  Ky.  113,  27  S.  W.  990. 

At  common  law,  jurisdiction  over  a  foreign 
corporation  could  not  be  acquired  by  serving 
process  upon  an  officer  of  it  outside  of  the 
state  which  gave  it  being.  Barnett  v.  Chicago 
&  L.  H.  R.  Co.  4  Hun,  114,  6  Thomp.  &  C. 
358. 

By  the  common  law,  a  personal  action  could 
he  maintained  against  a  natural  person  in  any 
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jurisdiction  In  which  he  might  be  found,  but 
a  corporation,  which  could  not  migrate  and 
must  dwell  in  the  sovereignty  which  gave  it 
life,  could  only  be  subjected  to  suit  in  the 
jurisdiction  where  it  existed,  and  by  service 
therein  of  process  upon  its  head.  Humphreys 
v.  Newport  News  &  M.  Valley  Co.  33  W.  Va. 
135,  10  S.  E.  39. 

By  the  common  law,  process  against  a  cor- 
poration must  be  served  upon  its  principal 
officer  within  the  Jurisdiction  of  the  sovereign 
by  whose  law  it  exists,  and  any  authority  for 
proceeding  against  it  in  any  other  manner 
must  be  found  in  some  statute  of  the  state 
where  the  process  Is  served.  Aldrich  v.  An- 
chor Coal  &  Development  Co.  24  Or.  32,  41 
Am.  St.  Rep.  831,  32  Pac.  756. 

At  common  law,  there  Is  no  way  of  serving 
process  upon  a  corporation  other  than  upon 
its  principal  officer  within  the  jurisdiction  of 
the  sovereign  by  whom  it  was  created.  Pull- 
man Palace  Car  Co.  v.  Harrison,  122  Ala.  149, 
82  Am.  St.  Rep.  68,  25  So.  697. 

It  Is.  said  MacArthur.  J.,  of  the  supreme 
court  of  the  District  of  Columbia,  in  1873,  now 
settled  beyond  all  controversy,  by  repeated  de- 
cisions of  the  United  States  Supreme  Court, 
that  a  corporation  can  have  no  legal  existence 
out  of  the  boundaries  of  the  sovereignty  by 
which  It  was  created  ;  and  this  doctrine  has 
been  maintained  so  iong  that  all  reasoning  on 
the  general  principle  is  unnecessary.  Lathrop 
v.  T'nion  P.  R.  Co.  7  D.  C.  Ill,  1  Mac  Arth. 
234. 

2.  Modern  view. 

The  general  rule  that  a  corporation  can  be 
sued  or  found  for  the  service  of  process  only 
where  it  has  Its  domicil,  which  is  in  the  state 
that  chartered  it,  is  subject  to  the  exception 
(hat  a  corporation  which  voluntarily  subjects 
Itself  to  the  Jurisdiction  of  another  state,  and 
appoints  an  agent  therein  to  receive  legal 
process  as  a  condition  of  doing  business 
therein,  has  so  far  a  domicil  In  such  state 
that  It  can  be  found  there  for  the  purposes  of 
being  served  with  process  and  brought  under 
the  Jurisdiction  of  the  courts  of  that  state. 
Equitable  Life  Assur.  Soc.  v.  Vogel,  76  Ala. 
441,  52  Am.  Rep.  344. 
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The  common-law  rule  that  a  personal  action 
against  a  corporation  could  only  be  maintained 
In  the  sovereignty  wherein  It  originated,  and 
upon  service  of  process  therein  upon  Its  prin- 
cipal officer,  was  at  first  modified  or  relaxed  by 
the  acceptance  of  the  principle  that.  If  a  cor- 
poration sent  Its  agents  into  another  state,  and 
*here,  by  acquiescence  or  legislative  permission, 
transacted  its  corporate  business,  it  became 
Mibjeet,  upon  all  causes  arising  there,  to  suits 
•n  Its  court 8,  upon  the  theory  that,  by  thus 
entering  the  state  and  engaging  In  corporate 
business,  a  foreign  corporation  gave  Itself  a 
'species  of  locality  in  the  nature  of  a  domicil, 
and  was  presumed  to  have  assented  to  be  sued 
in  the  local  courts  as  If  it  were  a  domestic 
corporation.  But  the  liability  of  foreign  cor- 
porations which  carry  on  their  business  in 
states  which  did  not  create  them  does  not  now 
In  many 'states  rest  upon  the  theory  of  their 
presumed  consent  to  be  sued  In  the  state 
courts.  The  assent  to  be  sued  in  such  courts 
usually  Is  expressed  In  the  condition  upon 
which  a  foreign  corporation  can  legally  trans- 
act Its  corporate  business  within  the  state. 
Sullivan  v.  Sullivan  Timber  Co.  103  Ala.  371, 
25  L.  R.  A.  543..  15  So.  941. 

Speaking  to  the  point  Involved  In  this  note, 
the  supreme  court  of  Georgia  recently  re- 
marked :  In  the  multiplication  of  corpora- 
tions, and  the  Increase  of  their  business  be- 
yond the  limits  of  the  parent  state,  conditions 
arose  which  demanded  a  modification  of  the 
old  rulings  that,  as  they  could  not  migrate, 
neither  could  they  be  sued  except  where  in- 
corporated. It  was  a  mere  fiction  thai  they 
could  not  migrate ;  for  In  fact  they  did  busi- 
ness, entered  Into  contracts,  made  profits, 
maintained  agencies,  and  had  agents  In  for- 
eign states.  They  were  there  present  in  the 
person  of  the  agent :  and.  if  there  for  the  pur- 
pose of  doing  business,  they  were  also  there 
present  In  his  person  for  the  purpose  of  being 
sued.  In  going  into  the  foreign  state  for  the 
purpose  of  doing  business  the  corporation  at 
the  same  time  submitted  itself  to  the  jurisdic- 
tion of  its  courts  in  suits  arising  out  of  con- 
tracts made  In  the  course  of  such  business. 
Equity  Life  Asso.  v.  Gammon,  119  Ga.  276.  46 
S.  E.  100. 

The  Inconvenience,  and  often  manifest  In- 
justice, of  exempting  a  corporation  from  suit 
elsewhere  than  in  its  home  state  has  caused 
the  common-law  rule  to  be  much  relaxed  In 
modern  times,  and  it  is  now  generally  held 
that,  when  a  corporation  of  one  jurisdiction  is 
permitted,  by  either  express  enactment  or  ac- 
quiescence, to  do  business  in  another,  it  Is  to 
be  deemed  in  the  latter  a  resident,  and  subject 
to  the  jurisdiction  of  the  local  courts  In  all 
matters  founded  upon  local  contracts,  or  lo- 
cally arising  causes  of  action,  and  liable  to 
service  of  process  In  the  same  manner  as  a 
domestic  corporation  when  not  otherwise  pro- 
vided by  law.  A  id  rich  v.  Anchor  Coal  & 
Development  To.  24  Or.  32.  41  Am.  St.  Rep. 
831.  32  Pac.  756. 

Unless  otherwise  enabled,  a  corporation  must 
dwell  In  the  place  of  its  creation,  and  cannot 
migrate  into  another  sovereignty :  but  there  is 
no  Insuperable  difficulty  in  the  way  of  such 
migration,  and,  if  the  state  which  has  created 
it  does  not  forbid,  and  another  state  doth 
positively  consent,  a  corporation  may  acquire 
in  the  latter  a  residence  sufficient  to  give  the 
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courts  jurisdiction  of  its  person  in  suits 
brought  by  or  against  it.  Pennsylvania  Co. 
v.  Sloan,  1  III.  App.  364. 

While  formerly  a  corporation  could  not  be 
sued  In  an  action  for  a  personal  demand  out- 
side the  state  by  which  it  was  created,  now, 
when  It  comes  into  another  sovereignty  to  do 
business,  It  comes  as  other  litigants.  Chesa- 
peake &  O.  R.  Co.  v.  Cowherd,  96  Ky.  113,  27 
S.  W.  990. 

If,  upon  principles  of  law  or  comity,  cor- 
porations created  in  one  jurisdiction  are  al- 
lowed to  hold  property  and  maintain  suits  in 
another,  they  must  also  be  liable  to  be  sued 
In  the  same  jurisdiction.  Libbey  v.  Ilodgdon. 
9  N.  H.  394. 

It  was  the  rule  of  the  common  law  that 
process  against  a  corporation  must  be  served 
upon  its  head  In  the  jurisdiction  of  the  sov- 
ereignty where  the  artificial  being  exists ;  but 
there  Is  no  satisfactory  or  substantial  reason 
why  the  technical  rule  of  the  common  law  re- 
specting suits  against  -corporations  should  not 
be  so  far  modified  as  to  correspond  with  the 
present  state  of  affairs,  and  made  to  yield  to 
accomplish  the  ends  of  justice  by  making  the 
property  of  an  absent  corporation  liable  to 
seizure  on  legal  process,  final  or  provisional, 
in  the  same  manner  as  the  property  of  other 
absent  debtors.  March  v.  Eastern  R.  Co.  40 
N.  H.  548,  77  Am.  Dec.  732. 

If  corporations  of  one  state  avail  themselves 
of  the  privilege,  generally  extended  by  comity 
in  the  United  States,  of  sending  their  officers 
and  agents  Into  other  states  to  do  business.  It 
Is  but  just  that  they  be  subject  to  the  action 
of  the  courts  of  the  states  whose  comity  they 
thus  Invoke. — they  ought,  so  far  as  suits  are 
concerned,  to  be  regarded  as  voluntarily 
placing  themselves  in  the  situation  of  citizens 
of  those  states.  North  Missouri  R.  Co.  v. 
Akers.  4  Kan.  453.  96  Am.  Dec.  183. 

A  corporation  doing  business  In  a  state  Is 
Bubject  to  the  jurisdiction  of  its  courts.  It  is 
difficult,  8*i Id  the  Georgia  supreme  court,  to  see 
how  it  could  be  otherwise.  If  by  comity  such 
a  corporation  is  permitted  to  do  business  here, 
It  ought  to  pay  its  debts  here :  and  if  it  falls 
to  pay.  It  ought  to  be  made  to  do  so ;  and  our 
own  courts  should  not  turn  over  our  people, 
with  whom  it  has  been  permitted  to  deal  within 
our  jurisdiction,  to  a  foreign  jurisdiction,  and 
foreign  courts  to  constrain  the  corporation  to 
pay  the  debts  It  contracted  here.  National 
Bank  v.  Southern  Porcelain  Mfg.  Co.  55  Ga. 
36. 

A  corporation,  being  a  mere  creature  of 
local  statutes,  can,  of  right,  have  no  existence 
beyond  the  limits  of  the  state  wherein  it  is 
established.  By  comity  It  Is  permitted  to  con- 
tract and  to  sue  in  other  states.  If  it  avails 
itself  of  that  comity  In  another  state,  it  may 
become  liable  to  the  jurisdiction  of  the  courts 
in  that  state  to  the  extent  to  which  it  has 
voluntarily  subjected  Itself.  If  It  has  property 
or  rights  In  a  foreign  state,  suits  can  be  main- 
tained and  judgments  enforced  In  such  state 
a  pa  Inst  It  to  the  extent  of  its  property  and 
rights.  This  results  from  the  authority  of 
the  state  over  whatever  Is  within  its  limits, 
and  not  from  any  jurisdiction  over  the  cor- 
poration itself.  Smith  v.  Mutual  L.  Ins.  Co. 
14  Allen,  336. 

Jurisdiction  may  arise  from  the  residence  of 
a   defendant,   or   the   service   of   process    upon 
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him,  within  the  territorial  limits  of  the 
court,  or  from  the  existence  of  a  corporation 
by  the  laws  of  the  state,  or  its  having  prop- 
erty, or  a  place  of  business,  within  it,  or  trans- 
acting business  there,  or  from  a  proper  ap- 
pearance before  the  court.  Moulin  v.  Trenton 
Mut.  L.  ft  F.   Ins.  Co.  24  N.  J.   L.  222. 

The  courts  have  come  to  recognise  that  an 
artificial,  like  a  natural,  being,  may  and  does 
migrate,  and  by  so  doing  may  and  does  sub- 
ject Itself  to  the  jurisdiction  of  the  courts  of 
the  sovereignty  Into  which  It  comes  to  transact 
Its  business,  make  contracts,  and  exercise 
franchises,  provided  service  of  process  is  made 
upon  some  actual,  accredited  representative. 
Groel  v.  United  Electric  Co.  <N.  J.  ETq.)  60  Atl. 
822. 

The  constant  tendency,  declared  Gray,  J.,  of 
the  United  States  Supreme  Court,  In  1808,  of 
judicial  decisions  In  modern  times,  has  been 
in  the  direction  of  putting  corporations  upon 
the  same  footing  as  natural  persons  In  regard 
to  the  jurisdiction  of  suits  by  or  against  them. 
Barrow  S.  8.  Co.  v.  Kane,  170  U.  S.  100,  42 
L.  ed.  964,  18  Sup.  Ct.  Rep.  526. 

b.  By  statute. 

Unless  by  legislative  enactment  a  foreign 
corporation  cannot  be  sued  outside  of  the 
state  of  its  domlcll.  Pullman  Palace  Car  Co. 
v.  Harrison,  122  Ala.  149,  82  Am.  St.  Rep.  68, 
25  So.  697. 

Antecedent  to  and  independent  of  statutes, 
a  foreign  corporation  cannot  be  sued  at  law 
in  invitum  In  the  courts  of  a  state  which  did 
not  create  it.  Gibbs  v.  Queen  Ins.  Co.  63 
N.   Y.  114,  20  Am.  Rep.  513. 

At  common  law  and  without  enabling  acts,  a 
foreign  corporation  could  not  be  sued  in  the 
courts  of  other  than  its  home  state,  unless  It 
saw  fit  voluntarily  to  appear  and  defend. 
Hann  v.  Barnegat  ft  L.  B.  Improv.  Co.  7  N.  Y. 
Civ.  Proc.  Rep.  222. 

As  by  the  common  law  a  corporation  is 
suable  only  by  the  service  of  process  on  Its 
chief  officer  within  the  jurisdiction  of  the  sov- 
ereign In  virtue  of  whose  power  It  exists,  a 
general  statute  authorizing  warrants  of  at- 
tachment to  issue  against  absconding  and  non- 
resident debtors  will  not  be' extended  by  Judi- 
cial construction  to  embrace  foreign  corpora- 
tions. M'Queen  v.  Mlddletown  Mfg.  Co.  16 
Johns.  5. 

The  rule  that  a  corporation  can  only  be  sued 
In  the  place  where  it  was  born  and  has  its 
principal  place  of  business  may  be  changed  by 
statute  in  respect  of  foreign  corporations 
having  agents  and  doing  business  in  the  enact- 
ing state.  Bawknlght  v.  Liverpool  ft  L.  &  G. 
Ins.  Co.  55  Ga.  194. 

The  legislature  is  competent  to  authorize 
suits  against  foreign  corporations.  Its  power 
in  this  respect  extends  alike  to  actions  in  per- 
sonam and  actions  in  rem.  Barnett  v.  Chicago 
ft  L.  H.  R.  Co.  4  Hun,  114,  6  Thomp.  ft  C.  358. 

A  foreign  corporation,  by  establishing  a 
business  office  in  the  domestic  state,  subjects 
Itself  to  suits  in  such  of  the  courts  of  that 
state  as  have  jurisdiction  of  the  subject-matter 
of  the  litigation,  but  whether  it  is  or  Is  not  to 
be  deemed,  for  the  purpose  of  service  of  process 
upon  it,  a  resident  of  the  place  where  it  has 
established  such  office,  depends  upon  the  lan- 
guage and  construction  of  the  state  statutes  In 
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that  behalf  enacted.  Ordinarily  it  continues 
to  be  regarded  as  a  nonresident  of  the  state. 
New  York,  L.  E.  ft  \V.  R.  Co.  v.  Estill,  147 
U.  S.  591,  37  L.  ed.  292,  13  Sup.  Ct.  Rep. 
444. 

The  provision  of  the  Alabama  Constitution 
(art.  XIV.  i  4),  declaring  that  no  foreign  cor- 
poration shall  do  any  business  in  that  state 
without  having  therein  at  least  one  known 
place  of  business  and  an  authorized  agent,  has 
no  scope  or  purpose  other  than  to  provide  for 
the  bringing  of  suits  and  recovery  of  judg- 
ments as  if  they  were  domestic  corporations. 
Nelms  v.  Edinburg  American  Land  Mortg.  Co. 
92  Ala.  157,  9  So.  141. 

By  the  general  rules  of  international  law. 
an  English  writ  has  no  efficacy  In  a  foreign 
country,  but  Parliament  may,  nevertheless,  pro- 
vide for  service  of  writs  In  a  foreign  country, 
and  Impose  on  the  English  courts  the  duty  of 
recognizing  such  service  as  good.  And  In 
England  it  has  been  provided  that  In  certain 
cases,  If  certain  conditions  are  fulfilled*  and 
subject  to  certain  rules,  notice  of  a  writ  or 
summons  may  be  served  on  a  foreigner  out  of 
the  Jurisdiction.  Bell  v.  Antwerp,  L.  ft  B. 
Line,  60  L.  J.  Q.  B.  N.  S.  270.  fl891]  1  Q.  B. 
103,  64  L.  T.  N.  S.  276,  39  Week.  Rep.  84.  7 
Asp.  Mar.  L.  Cas.  154. 

There  are,  according  to  Lord  Westbury,  two 
grounds  upon  which  the  legislature  of  any 
country  Is  warranted  In  conferring  upon  Its 
civil  tribunals  an  extraterritorial  jurisdiction. 
— one.  the  right,  which  it  possesses,  of  binding 
universally  by  its  laws  all  persons  who  owe  to 
It  a  natural  allegiance,  the  other,  the  right  it 
gets  by  international  law.  i.  e..  the  consent  of 
nations,  of  summoning  all  persons  Interested, 
wherever  resident,  where  the  subject  of  the 
suit  arises,  or  Is  situated.  In  its  own  territory, 
and  falls  to  be  determined  by  its  own  law  and 
the  judgment  of  its  own  courts  of  civil  Judi- 
cature. Cookney  v.  Anderson.  1  De  G.  J.  ft  S. 
365. 

Granted  the  power  of  the  legislature  to  con- 
fer jurisdiction  upon  the  local  courts  over  a 
foreign  corporation  in  any  case,  and.  there  is 
no  doubt  about  it,  the  legislature  may  prescribe 
whatsoever  kind  of  suit  It  chooses,  and  the 
niocle  of  acquiring  Jurisdiction  and  proceeding 
therein.  Barnett  v.  Chicago  ft  L.  H.  R.  Co.  4 
Hun,  114.  6  Thomp.  ft  C.  358. 

A  statute  authorizing  an  action  to  be  brought 
against  any  foreign  corporation  for  any  cause, 
by  a  resident  of  the  state,  gives  Jurisdiction 
when  the  plaintiff  Is  a  resident,  although  suing 
In  a  representative  capacity,  as  an  executor  of 
a  nonresident  testator,  upon  a  foreign-made 
contract.  Palmer  v.  Phoenix  Mut.  L.  1ns.  Co. 
84  N.  Y.  63. 

VII.  The  effect  of  entering  a  state  by  a  foreign 
corporation. 

a.  In  general. 

When  a  foreign  corporation  comes  into  a 
state  to  transact  business  it  must  conform  to 
the  laws  of  that  state,  if  such  exist,  regulating 
similar  corporations  organized  under  Its  gen- 
eral .laws.  This  does  not  violate  any  law  of 
comity  between  states,  as  It  Is  simply  a  regula- 
tion, not  a  prohibition.  Granite  State  Provi- 
dent Asso.  v.  Lloyd,  145  III.  620.  34  X.  E. 
142. 

When   foreign   corporations  do   come   Into   a 
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state,  they  are  subject  to  the  same  restrictions 
and  duties  as,  and  have  no  other  or  greater 
powers  than,  domestic  ones.  Harding  v.  Amer- 
ican Glucose  Co.  182  111.  551,  64  L.  R.  A.  738, 
74  Am.  St.  Rep.  189,  55  N.  E.  577. 

A  foreign  corporation  allowed  by  comity  to 
come  Into  and  transact  business  In  a  state  en- 
ters subject  to  such  liabilities,  restrictions,  and 
control  us  may  be  prescribed  by  the  laws  and 
public  policy  of  such  state.  Bradbury  v. 
Waukegan  &  W.  Min.  &  Smelting  Co.  113  111. 
App.  600. 

The  residence  of  a  domestic  corporation  for 
the  purposes  of  the  jurisdiction  of  the  courts 
Is  where  its  business  is  done,  and  where  it 
exercises  corporate  franchises.  Bristol  v. 
Chicago  &  A.  R.  Co.  15  111.  436;  Baldwin  v. 
Mississippi  &  M.  R.  Co.  5  Iowa,  518. 

And  this  applies  as  well  to  a  foreign  cor- 
poration which  does  business  within  the  state. 
Bank  of  North  America  v.  Chicago,  D.  &  V.  R. 
Co.  82  III.  493;  Pennsylvania  Co.  v.  Sloan,  1 
111.  App.  364. 

It  Is  competent  for  the  legislature  to  make, 
for  the  purposes  of  litigation,  the  residence  of 
a  corporation  which  transacts  Its  corporate 
business  within  the  state,  at  any  place  therein 
where  such  business  is  conducted.  Watson  v. 
Richmond  &  D.  R.  Co.  91  Ga.  222.  18  S.  E. 
306. 

Although  the  domlcil  of  a  corporation  de- 
pends upon  the  place  of  the  law  of  its  crea- 
tion, its  residence  may  be  In  any  state  in 
which,  by  comity,  it  Is  permitted  to  exercise 
its  franchise.  Bank  of  North  America  v.  Chi- 
cago, D.  &  V.  R.  Co.  82  III.  493. 

When  a  state  Imposes  conditions,  by  her 
Constitution  and  statutes,  upon  the  entrance 
of  foreign  corporations  to  do  business  in  her 
territory,  a  foreign  corporation  which  comes 
into  it  to  do  business  must  be  presumed  to  ac- 
cept, and  is  bound  by,  such  conditions.  State 
ex  rel.  Watklns  v.  North  American  Land  & 
Timber  Co.  106  La.  621,  87  Am.  St.  Rep.  309, 
31   So.  172. 

When  a  foreign  corporation  comes  into  a 
state  by  its  officers,  and  there  engages  in  busi- 
ness, it  becomes  subject  to  Its  laws  and  the 
process  of  its  courts  in  such  ways  and  cases 
as  the  statutes  thereof  prescribe.  Humphreys 
v.  Newport  News  &  M.  Valley  Co.  33  W.  Va. 
135,  10  S.  E.  39. 

By  voluntarily  doing  business  in  a  state,  a 
foreign  corporation  voluntarily  submits  itself 
to  the  laws  of  that  state.  State  v.  United 
States  Mut.  Accl.  Asso.  67  Wis.  624,  31  N.  W. 
229. 

The  fact  that  a  foreign  Insurance  company 
doing  business  In  the  domestic  state  has  not 
complied  with  its  laws,  and  has  Incurred  the 
penalties  denounced  thereby,  does  not  preju- 
dice Its  policy  holders.  By  doing  business  In 
the  state,  the  foreign  corporation  asserts  a 
compliance  with  the  laws  of  the  state,  and 
will  not  afterwards  be  heard  to  &ay  that  It 
never  submitted  to  the  jurisdiction  of  the  state. 
It  can  reap  no  advantage  from  Its  own 
wrong.  Berry  v.  Knights  Templars'  &  M.  Life 
Indemnity  Co.  46  Fed.  439. 

The  establishing  of  an  office  and  place  of 
business  in  a  province  by  a  foreign  corpora- 
tion does  not  make  it.  a  resident,  so  as  to  ex- 
empt It  from  giving  security  for  costs  when  It 
sues  In  the  provincial  courts.  Singer  Mfg.  Co. 
v.  Beaucage,  8  Quebec  L.  R.  354. 
70  L.  R.  A. 


A  corporation  organized  under  the  laws  of  a 
foreign  state  is,  In  England,  none  the  less  an 
alien  because  a  majority  or  all  of  its  stock- 
holders are  British  subjects.  Janson  v.  Drie- 
fontein  Consol.  Mines,  71  L.  J.  K.  B.  N.  S. 
857,  119021  A.  C.  484,  87  L.  T.  N.  S.  372,  51 
Week.  Rep.   142,  7  Com.  Cas.  268. 

As  indicative  of  the  judicial  tendency  to  re- 
gard a  foreign  corporation  which  has  estab- 
lished Itself  In  a  country  other  than  that  which 
chartered  it.  as  becoming  In  a  sense  domestic-, 
ated  and  a  resident,  one  may  note  the  remarks 
of  Gwynne,  J.,  of  the  court  of  common  pleas. 
Upper  Canada,  in  Campbell  v.  National  L.  Ins. 
Co.  24  U.  C.  C.  I*.  133.  wherein  he  says:  The 
general  agents  of  a  foreign  company  doing  busi- 
ness in  this  country  must,  I  think,  for  the 
purpose  of  receiving  premiums,  be  regarded  in 
the  same  light  as  the  company  Itself :  and  we 
must,  I  think,  hold  that  the  payment  made  to 
such  agents  Is  the  same  as  If  made  at  the 
bead  office  abroad,  and  that  the  knowledge  and 
information  brought  home  to  general  agents  at 
the  head  office  In  this  country  must  be  re- 
garded in  the  same  light  as  if  it  was  possessed 
by  and  brought  home  to  the  head  office  In  the 
foreign  country. 

b.  Submi88ion  to  judicial  jurisdiction. 

1.  Tacitly. 

A  corporation  of  one  state  cannot  do  busi- 
ness In  another  without  taat  other's  consent, 
express  or  implied.  That  consent  may  lie  ac- 
companied by  such  conditions  as  the  giver 
thinks  it  proper  to  impose.  The  state  may 
impose,  as  a  condition  upon  which  a  foreign 
corporation  shall  be  permitted  to  do  business 
within  its  limits,  that  the  corporation  shall 
stipulate  that,  in  any  litigation  arising  out  of 
Its  transactions  in  that  state,  it  will  accept  as 
sufficient  the  service  of  process  on  its  agents  or 
persons  specially  designated.  Such  a  condi- 
tion would  be  eminently  fit  and  just.  And 
such  a  condition  may  be  implied  as  well  as 
expressed.  If  a  state  permits  foreign  corpora- 
tions to  do  business  In  it.  and  colncidently 
provides  that  in  suits  against  foreign  corpora- 
tions process  shall  be  served  on  their  domestic 
agents,  the  permission  to  do  business  is  ftpon 
the  Implied  condition  that  service  of  process 
upon  such  agents  will  confer  jurisdiction  of 
the  person  of  the  corporation.  If  foreign  cor- 
porations, under  these  circumstances,  enter  the 
state,  they  will  be  deemed  to  accept  such  con- 
dition. St.  Clair  v.  Cox.  10G  U.  S.  350,  27 
L.  ed.  222.  1   Sup.  Ct.  Rep.  354. 

The  liability  of  a  foreign  corporation  to 
be  sued  In  a  particular  jurisdiction  need  not 
be  distinctly  expressed  in  the  statutes  of  that 
jurisdiction,  but  may  be  implied  from  a  grant 
of  authority  in  those  statutes  to  carry  on  Its 
business  there.  Barrow  S.  S.  Co.  v.  Kane,  170 
U.  S.  100.  42  L.  ed.  964.  18  Sup.  Ct.  Rep.  526. 

A  foreign  railroad  corporation  which  enters 
and  operates  within  a  state,  although  merely 
crossing  its  borders  to  receive  and  discharge 
freight  and  passengers,  no  matter  whether  It 
owns  or  leases  the  track,  is  a  resident,  for 
the  purposes  of  the  jurisdiction  of  the  courts, 
over  an  action  against  it,  under  a  statute 
making  such  corporations  as  do  business  in 
the  state  amenable  to  suits  In  the  local  courts 
upon  service  of  process  upon  their  designated 
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agents.     Ilanoibal  &  St.  J.  R.  Co.  v.  Kanaley, 

39  Kan.  1,  17  Pac.  324. 

When  a  foreign  corporation  comes  into  a 
state  to  transact  its  corporate  business,  it  sub- 
mits itself  to  the  jurisdiction  of  the  courts 
of  that  state  when  legally  served  with  process, 
— at  least  in  actions  growing  out  of  the  busi- 
ness it  does  within  that  state.  Council  Bluffs 
Canning  Co.  v.  Omaha  Tinware  Mfg.  Co.  49 
Neb.  537,  68  N.  W.   929. 

If  a  foreign  corporation  comes  into  a  state  to 
transact  corporate  business,  then,  as  to  con- 
tracts which  it  makeg  within  that  state  in  the 
course  of  such  business,  it  thereby  submits  it- 
self to  the  jurisdiction  of  the  courts  of  that 
state,  when  served  with  process  in  the  person 
of  its  president  at  his  residence  In  such  state. 
National  Condensed  Milk  Co.  v.  Brandenburgh, 

40  N.  J.  L.  111. 

A  foreign  corporation  coming  into  a  state 
to  transact  its  business,  and  conforming  to 
a  statute  thereof  Imposing  as  a  condition  that 
it  submit  itself  to  the  local  courts,  becomes 
subject,  in  personam,  to  the  jurisdiction  of  the 
courts  of  that  state  In  all  litigations  growing 
out  of  the  business  it  is  therein  privileged  to 
do.  New  York  L.  Ins.  Co.  v.  Best,  23  Ohio  St. 
105. 

A  corporation  cannot  migrate,  but  it  may 
exercise  its  chartered  powers  In  a  foreign 
territory  upon  such  conditions  as  the  law  of 
the  place  prescribes.  One  of  these  conditions 
may  be  that  it  shall  consent  to  be  sued  there. 
If  It  does  business  there  it  will  be  presumed  to 
have  assented,  and  will  be  bound  accordingly. 
Baltimore  &  O.  R.  Co.  v.  Harris,  12  Wall.  65, 
20  L.  ed.  354. 

If  a  foreign  corporation  does  business  in  a 
state  whose  statutes  make  all  foreign  corpora- 
tions which  have  offices  and  do  business  there- 
in, or  have  agents  there,  liable  to  suit  in  the 
same  manner  as  other  defendants,  it  is  pre- 
sumed to  have  assented  to  such  statutes,  and 
will  be  bound  accordingly.  New  York.  L.  E. 
&  W.  R.  Co.  v.  Estill,  147  U.  S.  591,  37  L.  ed. 
292,   13  Sup.  Ct.  Rep.  444. 

The  locality  of  the  head  office  of  a  corpora- 
tion is  not,  for  the  purpose  of  the  jurisdiction 
of  courts  and  the  service  of  legal  process,  the 
only  test  of  residence.  A  foreign  corporation 
may,  by  doing  business  In  a  province,  acquire 
there  enough  of  a  residence  to  make  It  amen- 
able to  the  local  courts.  Tytler  v.  Canadian 
P.  R.  Co.  29  Ont.  Rep.  654,  Affirmed  In  26 
Ont.    App.    Rep.    467. 

When  the  laws  of  a  state  subject  foreign 
corporations  to  the  jurisdiction  of  its  courts 
in  case  they  come  into  the  state  and  transact 
business  therein,  such  courts  are  competeut 
to  entertain  and  decide  suits  and  actions 
against  any  foreign  corporation  doing  busi- 
ness in  the  state,  when  served  with  process 
according  to  the  statute.  State  ex  rel.  Watkins 
v.  North  American  Land  &  Timber  Co.  106  La. 
621,  87  Am.  St.  Rep.  309,  31  So.  172. 

When  the  statutes  of  a  state  make  foreign 
corporations  liable  to  suit  In  any  of  its  courts 
in  case  they  enter  and  transact  business  in 
such  state,  and  require  them  to  designate 
agents  upon  whom  legal  process  against  them 
may  be  served ;  and  also  provide  that  any 
person,  not  a  resident  of  such  state,  may  sue 
any  foreign  corporation  doing  business  there- 
in, where  the  cause  of  action  has  arisen,  or  the 
Subject  of  the  action  Is  situated,  in  such  state, 
70  L.  R.  A. 


and  process  is  served  upon  the  designated 
agent, — the  courts  of  the  state  will  have  juris- 
diction to  hear  and  determine  an  action  brought 
by  a  citizen  of  another  state  for  a  loss  arising 
upon  a  fire  Insurance  policy  covering  property 
In  that  other,  state,  solicited  and  issued  by 
the  general  agents  of  a  foreign  insurance  com- 
pany In  the  state  of  the  forum,  and  sent  to 
the  beneficiary  by  mall  while  such  foreign  In- 
surance company  was  transacting  the  Insur- 
ance business  generally  in  the  state  of  the 
forum,  notwithstanding  it  had  withdrawn  from 
the  state,  and  revoked  its  agency  therein,  be- 
fore such  action  was  Instituted.  Ben  Franklin 
Ins.    Co.    v.    Gillett,   54    Md.    212. 

Although  a  corporation  existing  by  the  laws 
of  one  state  cannot  be  deemed  to  pass  person- 
ally beyond  the  limits  of  that  state:  and  al- 
though service  upon  a  foreign  corporation  may 
not  be  good  if  only  made  upon  one  of  Its 
officers  passing  through,  or  casually  within, 
another  state ;  yet.  If  foreign  corporations 
appoint  and  have  agents  transacting  corporate 
business,  and  attorneys  who  can  legally  ap- 
pear in  their  behalf  and  prosecute  suits  In 
the  courts  of  such  other  state. — they  are,  if 
called  upon  to  defend  in  such  courts  after 
service  upon  such  agents  and  appearance  by 
such  attorneys,  as  much  bound  by  judgments 
agalnet  them  as  they  are  entitled  to  enforce 
Judgments  in  their  favor.  March  v.  Eastern 
R.  Co.  40  N.  II.  548,  77  Am.  Dec.  732. 

If  foreign  corporations  are  recognized  out- 
side of  their  own  states  as  persons,  and  ac- 
corded the  rights  of  persons,  they  must  also 
be  subject  to  the  liabilities  of  persons.  If 
they  can  sue  in  the  domestic  courts,  they 
must  submit  to  be  sued  therein  by  others.  If 
they  come  within  the  reach  of  the  process  of 
such  courts,  they  may  have  suits  brought 
against  them,  and  all  their  property  in  the 
jurisdiction  will  be  made  to  respond  to  judg- 
ments recovered  against  them.     Ibid. 

When  a  state,  by  statute,  requires  a  foreign 
corporation,  as  a  condition  of  doing  business 
within  Its  territory,  to  stipulate  that  legal 
process  may  be  served  upon  it  through  a  desig- 
nated public  officer ;  and  the  corporation  en- 
ters the  state  and  does  business  therein, — it 
Is  of  no  consequence  whether  It  actually  flies 
such  a  stipulation  or  not.  The  law  deduces 
the  agreement,  on  the  part  of  the  foreign  cor- 
poration, to  answer  in  the  courts  of  the  state 
on  service  made  upon  such  public  officer,  from 
the  fact  that  It  does  business  In  the  state,  and 
the  presumption  from  that  fact,  of  its  assent 
to  service  In  the  mode  prescribed  by  the  stat- 
ute is  conclusive,  and  no  averment  of  evidence 
to  the  contrary  Is  admissible  to  defeat  the 
jurisdiction.  Rhrman  v.  Teutonla  Ins.  Co.  1 
McCrary,   123.   1   Fed.  471. 

The  facts  being  essentially  the  same,  this 
decision  was  followed,  and  the  above  prop- 
osition adopted.-  in  Diamond  Plate  Glass  Co. 
v.  Minneapolis  Mut.  F.   Ins.  Co.   55  Fed.  27. 

When  a  state,  by  general  law,  provides  for  a 
mode  of  service  upon  foreign  corporations 
doing  business  within  its  territory,  It  in  ef- 
fect imposes  a  condition  upon  which  foreign 
corporations  can  do  business  within  the  state. 
Mohr  &  M.  Distilling  Co.  v.  Lamar  Ins.  Co. 
12   Fed.    476,    note. 

When  a  foreign  corporation  voluntarily 
enters  a  state  to  carry  on  its  business,  and  the 
statutes  of  such  state  require  all  foreign  cor- 
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poratloos  to  have  resident  agents  authorised  to 
accept  service  of  process  in  any  action  or  Buit 
pertaining  to  their  property,  business,  or  trans- 
actions in  the  state,  and  also  expressly  provide 
that,  in  a  civil  action  against  any  such  foreign 
corporation,  it  may  be  served  with  process  in 
the  person  of  its  secretary,  such  a  corporation 
Is  subject  to  suit  In  the  state  courts  in  any 
civil  action  for  a  transitory  cause,  whether  it 
arose  within  the  state  or  not  and  irrespective 
of  the  opposite  party's  place  of  residence. 
Smith  v.  Empire  State-Idaho  Mln.  ft  Develop- 
ment Co.  127  Fed.  462. 

A  state  may  make  the  service  of  process 
upon  domestic  agents  of  foreign  corporations 
which  do  business  in  its  territory  sufficient  to 
give  its  courts  jurisdiction  of  the  persons  of 
the  corporations;  and  the  corporations  which 
avail  themselves  of  the  state's  permission  to 
do  business  within  its  limits  are  deemed  to 
assent  to  such  jurisdiction,  and  to  have  author- 
ised their  representatives  in  such  state  to  ac- 
cept service :  but,  to  render  personal  judgments 
against  foreign  corporations  valid  and  conclu- 
sive upon  such  service,  the  agents  upon  whom 
it  is  made  must  really  be  representatives,  and 
the  fact  that  they  are,  and  that  their  principals 
do  business  where  the  judgments  were  rendered, 
must  appear.  St.  Clair  v.  Cox.  106  U.  S.  350, 
27  L.  ed.  222,  1  Sup.  Ct.  Rep.  354. 

A  foreign  corporation  carrying  on  business 
in  its  own  name,  upon  its  own  premises  in 
England,  acquires  such  a  residence  there  as  to 
render  it  open  to  suit  by  service  upon  Its  chief 
representative  there.  La  Compagnle  Generate 
Transatlantlque  v.  Law  f  18091  A.  C.  431,  80  L. 
T.  N.  S.  845,  68  L.  J.  Prob.  N.  8.  104.  8  Asp. 
Mar.  L.  Cas.  550.  Following  Lhoneux  v.  Hong 
Kong  ft  S.  Bkg.  Corp.  L.  R.  33  Ch.  Div.  446. 

If  for  a  substantial  period — and  ten  days  is 
deemed  such — a  foreign  corporation  occupies 
a  fixed  place  of  business,  and  there  carries  on 
Its  business  by  its  own  representative  in  Eng- 
land, the  English  courts  will  have  jurisdiction 
in  suits  brought  against  it  by  service  of  process 
on  such  representative,  for  the  corporation  is 
regarded  as  having  thereby  a  residence  In  Eng- 
land. And  this  is  so  although  the  place  of 
business  was  merely  a  stand  rented  for  the 
purpose  of  exhibitiug  and  selling  its  wares  at 
a  public  exposition  lasting  less  than  a  fort- 
night. Dunlop  Pneumatic  Tyre  Co.  v.  Actlen- 
Gesellschaft  fllr  Motor,  71  L.  J.  K.  B.  X.  8.  284. 
[19021  1  K.  B.  342,  86  L.  T.  X.  S.  472.  50 
Week.  Rep.  226. 

A  foreign  corporation  which  carries  on  busi- 
ness In  England  may  be  sued  there,  and  the 
writ  served  on  Its  chief  local  representative; 
and  a  Scottish  corporation  Is  a  foreign  one 
within  this  rule.  Logan  v.  Bank  of  Scotland 
[19041  2  K.  B.  495.  73  L.  J.  K.  B.  X.  S.  794. 
91  L.  T.  N.  S.  252,  53  Week.  Rep.  39,  20  Times 
L.   R.  640. 

When  a  foreign  corporation,  established  by 
foreign  law,  sets  up  an  office  In  England,  and 
carries  on  one  of  the  principal  parts  of  its 
business  here,  said  Cotton,  L.  J.,  in  the  Eng- 
lish court  of  appeal  (Queen's  bench  division) 
In  1889,  It  ought  to  be  considered  as  resident 
in  England  and  be  treated  as  If  it  were  estab- 
lished by  English  law.  In  my  opinion  that  Is 
the  law  Independently  of  all  decisions ;  but  the 
case  of  Newby  v.  Von  Oppen.  L.  R.  7  Q.  B. 
293,  Is  authority  for  that  view.  That  case 
has  never  been  questioned,  and.  although  dls- 
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Unctions  have  been  made  between  It  and  some 
modern  cases,  yet  from  the  law  there  laid  down 
there  has  never  been  substantially  any  dis- 
sent. Haggln  v.  Comptolr  d'Escompte,  L.  R. 
23  Q.  B.  Div.  519.  58  L.  J.  Q.  B.  N.  S.  508. 
Lopes,  L.  J.,  in  concurring,  agreed  that  such 
was  the  law.  His  view  was  that  it  was  so 
Independent  of  precedent,  but  that  the  case 
cited  was  directly  in  point,  and  was  well  de- 
cided and  sound,  and  finally,  that  the  question 
was  stare  decisis. 

The  cases  of  Ingate  v.  Austrian  Lloyds  Co. 
4  C.  B.  N.  S.  704,  and  Nutter  v.  Messagerles 
Maritlmes,  54  L.  J.  Q.  B.  N.  S.  527,  have  been 
thus  explained  and  limited  as  not  inconsistent 
with  the  cases  holding  that  a  foreign  corpora- 
tion setting  up  a  permanent  place  of  business, 
and  exercising  an  Important  part  of  Its  fran- 
chises. In  England,  became,  so  far  as  the  juris- 
diction over  it  of  the  English  courts  was  con- 
cerned, to  all  Intents  and  purposes  a  resident, 
and  suable  by  process  served  upon  its  head 
representative  In  England,  whether  head  of 
the  corporation  or  not.  In  the  first  case  It 
was  said  that  the  corporation  was  In  no  sense 
a  resident :  it  had  no  office  in  England,  and  the 
question  was  whether  the  statute  relating  to 
service  of  process  upon  persons  residing  out 
of  the  jurisdiction  applied  to  foreign  corpora- 
tions. In  the  other  case  the  foreign  corpora- 
tion had  offices  in  Paris,  but  none  in  London, 
only  an  agent.  .The  remarks  of  Cockburn.  Ch. 
J.,  in  the  former,  and  of  Lord  Coleridge  in 
the  latter,  case,  inconsistent,  with  the  rulings 
that  brought  foreign  corporations  under  the 
jurisdiction  of  the  English  courts  when  they 
carried  on  business  in  England,  were  character- 
ized as  obiter  dicta.     Ibid. 

When  a  foreign  corporation  has  a  place  of 
business,  and  at  It  de  facto  carries  on  business 
In  England,  just  as  an  English  corporation 
might  do,  and  there  enters  Into  a  contract  with 
a  natural  person,  for  a  breach  of  that  contract 
it  may  be  sued  In  an  English  court,  and  Is 
brought  under  tfiat  court's  jurisdiction  by 
service  of  process  upon  the  head  manager  of 
its  English  business.  Newby  v.  Von  Oppen, 
L.  R.  7  Q.  B.  293,  26  L.  T.  N.  S.  164  ;  Haggln 
v.  Comptolr  d'Escompte,  L.  R.  23  Q.  B.  Div. 
519.  58  L.  J.  Q.  B.  N.  S.  508. 

The  court  of  chancery  In  England  has  Juris- 
diction to  entertain  and  proceed  with  a  suit  for 
an  account  of  dealings  with  consignments  of 
produce  by  the  plaintiffs  to  defendants  in  a 
foreign  country,  brought  by  alien  subjects  of  a 
friendly  Kingdom  against  a  foreign  banking 
corporation  having  an  established  agency  In 
London,  upon  whose  manager  process  has  been 
served.  Lhoneux  v.  I  long  Kong  ft  8.  Bkg. 
Corp.  L.  R.  33  Ch.  446,  54  L.  T.  N.  S.  864. 

A  foreign  corporation  doing  business  In  a 
state  may  be  sued  therein  upon  a  cause  of  ac- 
tion there  arising,  and  by  a  resident,  if  It  can 
be  personally  served  with  process,  and  It  al- 
ways can  be  when  It  has  an  agent  In  the 
state ;  and  the  statute  of  such  state  makes 
service  upon  such  an  agent  good  service  upon 
the  corporation.  City  F.  Ins.  Co.  v.  Carrugl, 
41  Ga.  660. 

If  a  foreign  corporation  has  an  agent  within 
the  state,  transacting  regularly  the  corporate 
business  there,  It  can  be  sued  in  the  courts  of 
general  jurisdiction  in  said  state,  upon  causes 
of  action  arising  therein   by   residents  or  do- 
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me8ttc  corporations.  Macon  v.  Cummins,  47 
6a.  326. 

A  foreign  Insurance  company  doing  an  insur- 
ance business  in  Georgia,  and  having  a  general 
agent  and  place  of  business  there,  may.  by  the 
laws  of  said  state,  be  sued  in  Its  courts,  and 
brought  Into  such  courts  by  service  of  process 
upon  such  agent,  In  cases  arising  out  of  con- 
tracts made  by  the  corporate  agents  In 
Georgia.  Bawknlght  v.  Liverpool  &  L.  &  G. 
Ins.  Co.  55  Ga.  104. 

The  case  of  Bawknlght  v.  Liverpool  &  L.  & 
G.  Ins.  Co.  55  Ga.  104,  was  distinguished  in 
Watson  v.  Richmond  &  D.  R.  Co.  91  Ga.  222, 
18  S.  E.  306,  by  the  fact  that  the  railroad  cor- 
poration was,  unlike  the  Ipsurance  company, 
not  carrying  on  a  separate  and  disconnected 
business  In  several  states,  but,  on  the  con- 
trary, was  operating  a  continuous  unit  line 
between  terminals  In  different  states. 

A  foreign  corporation  doing  business  in 
Georgia,  and  there  having  local  agents  for  the 
purpose,  may  be  sued  and  served  In  the  same 
manner  as  domestic  corporations,  upon  any 
transitory  cause  of  action,  whether  it  origin- 
ates in  that  state  or  elsewhere,  and  whether 
the  plaintiff  is  a  resident  or  nonresident,  pro- 
vided the  enforcement  of  the  cause  of  action 
is  not  against  the  domestic  laws  and  policy. 
Reeves  v.  Southern  R.  Co.  :  Hawkins  v. 
Fidelity  &  C.  Co.  123  Ga.  722.  51  8.  E.  724. 

The  presence  of  a  foreign  corporation  by  Its 
agents  engaged  in  the  transaction  of  its  cor- 
porate business  Is  the  essential  fact  which 
draws  It  within  the  Jurisdiction  of  the  courts 
of  a  state  other  than  the  state  which  created 
it,  for  the  purpose  of  personal  actions  against 
It.  Sullivan  v.  Sullivan  Timber  Co.  103  Ala. 
371,  25  L.  R.  A.  543.  15  So.  941. 

A  railroad  corporation  whose  chief  office  Is 
In  another  Province,  but  which  has  a  general 
superintendent  and  other  managing  -officers  in 
Ontario.  Is  within  the  jurisdiction  of  the  On- 
tario courts.  Tytler  v.  Canadian  P.  R.  Co.  29 
Ont.  Rep.  654,  Affirmed  in  26  Ont.  App.  Rep. 
467. 

2.  Expressly. 

A  corporation  may".  In  order  to  secure  busi- 
ness, consent  to  be  "  found  "  away  from  home 
for  the  service  of  legal  process,  in  suits  re- 
specting matters  relating  to  its  transactions 
abroad.  Ex  parte  Schollenberger,  96  V.  S. 
369.  24  L.  ed.  853. 

As  an  individual  may  submit  himself  to  the 
jurisdiction  of  a  foreign  court,  so  may  a  for- 
eign corporation,  for  the  principles  in  relation 
to  the  acquisition  of  jurisdiction  apply  with 
equal  force  In  both  cases.  Fairfax  Forrest 
MIn.  &  Mfg.  Co.  v.  Chambers.  75  Md.  604,  23 
Atl.  1024. 

By  appointing  an  agent  upon  whom  process 
may  be  served  conformably  to  the  law  of  a 
state  which  It  enters  to  engage  In  business,  a 
foreign  corporation  acquires  the  same  rights, 
as  but  no  greater  ones  than,  those  of  a  resident. 
In  respect  of  the  venue  of  actions  brought 
against  it.  Webster  v.  Oregon  Short  Line  R. 
Co.  6  Idaho,  ,812.  55  Pac.  C31. 

When  a  statute  provides  that  a  foreign  cor- 
poration, before  doing  business  In  the  enacting 
state,  shall  designate  an  attorney  upon  whom 
lawful  processes  In  any  action  or  proceeding  at 
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law  against  it  may  be  served  with  the  like 
effect  as  if  It  were  a  domestic  corporation ;  and 
that  statute  has  been  compiled  with  by  a  given 
foreign  corporation, — it  Is  within  the  jurisdic- 
tion of  the  state  courts,  and  can  be  held  to 
answer  in  suits  upon  transitory  contracts  that 
ordinarily  may  be  enforced  wherever  the  de- 
fendant Is  found,  although  these  be  instituted 
by  nonresident  foreigners,  and  rest  upon  for- 
eign made  contracts.  Johnston  v.  Trade  Ins. 
Co.  132  Mass.  432. 

A  foreign  corporation  coming  into  a  state  to 
transact  business,  and,  conformably  to  a  stat- 
ute thereof,  designating  an  attorney  upon 
whom  process  may  be  served  as  a  condition  at- 
tached by  the  state  to  its  doing  business 
within  its  limits,  renders  itself  amenable  to 
ordinary  suits  and  actions  in  the  courts. 
Gibbs  v.  Queen  Ins.  Co.  63  N.  Y.  114,  20  Am. 
Rep.  513. 

A  defense  of  want  of  jurisdiction,  asserted 
by  a  foreign  insurance  company  which  had 
come  into  the  state  of  New  York  to  do  business 
upon  the  accepted  condition  that  It  submit  It- 
self to  the  process  and  Jurisdiction  of  the  New 
York  courts,  raised  in  an  action  upon  a  policy 
applied  for,  and  all  business  respecting  trans- 
acted (Including  Its  manual  delivery)  In  that 
state,  upon  the  life  of  n  resident,  brought  by 
her  executor,  a  nonresident,  after  her  death.  t« 
characterised  by  Van  Brunt,  P.  J.,  of  the  New 
York  supreme  court  In  the  first  department  as 
"  one  of  the  most  unconscionable  that  any  cor- 
poration has  ever,  heretofore,  had  the  temerity 
to  assert."  O'Neill  v.  Massachusetts  Ben. 
Asso.  63  Hun,  292,  18  N.  Y.  Supp.  22. 

A  condition  attached  to  its  consent  to  the 
transaction  of  business  within  its  limits  by 
foreign  corporations,  made  by  a  state  by  law. 
that  they  will  submit  to  suit  in  the  state 
courts.  Is  equivalent,  upon  acceptance,  to  an 
agreement  by  such  a  corporation  that  It  may 
be  found  within  the  state  for  the  service  of 
process,  and  Is  valid  and  binding.  Osborne  v. 
Shawmut  Ins.  Co.  51  Vt.  278. 

A  condition  attached  by  a  state  to  Its  grant, 
to  foreign  corporations  of  the  privilege  of 
doing  business  within  Its  limits,  that  they  may 
be  served  therein  with  process  Issued  by  any 
court  of  the  commonwealth  having  jurisdic- 
tion of  the  subject-matter,  is  not  unreasonable, 
and  Is  binding  upon  every  corporation  which 
accepts  the  granted  privilege.  Ex  parte  Schol- 
lenberger, 96  I'.  S.  369,  24  L.  ed.  853. 

When  a  state  makes  Its  permission  to  a  for- 
eign corporation  to  do  business  within  Its  ter- 
ritory conditional  upon  its  submission  to  the 
jurisdiction  of  its  courts,  provisions  in  the  con- 
tracts it  makes,  limiting  actions  upon  them  to 
the  courts  of  the  home  state,  are  void  as 
against  public  policy.  Reichard  v.  Manhattan 
L.  Ins.  Co.  31  Mo.  518. 

When,  by  the  terms  of  a  contract  entered 
Into  by  a  foreign  corporation  with  a  Scotch 
company.  It  was  to  be  construed  according  to 
English  law,  and  a  firm  was  named  as  agents, 
**  on  whom  any  writ  or  other  legal  process 
arising  out  of  the  contract  might  be  served.'* 
then,  notwithstanding  such  foreign  corpora- 
tion hns  its  principal  office  in  the  foreign 
country,  and  no  place  of  business  In  the  British 
isles,  and  notwithstanding  the  rules  and  orders 
do  not  authorize  such  a  service,  an  English 
court  acquires  Jurisdiction  In  an  action  arising 
out   of   such   contract   by   service   of   the    writ 
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upon  such  agents.  Th arsis  Sulphur  &  Copper 
Co.  v.  La  Socl£t<5  des  Mltaux,  58  L.  J.  Q.  B. 
N.  S.  435. 

VIII.  Acquiring  jurisdiction   over  foreign  cor- 
porations. 

a.  When  they  remain  abroad. 

A  foreign  corporation  stands  upon  the  same 
footing  as  an  individual  nonresident.  Neither 
can  be  made  a  party  defendant  to  a  personal 
action,  save  by  legal  service  of  process. 
Both  can  be  brought  within  the  jurisdiction  of 
the  courts,  however  evanescently  within  the 
state,  by  lawful  service  of  process.  The  only 
difficulty  Is  the  practical  one  of  making  a 
valid  service.  In  the  case  of  the  corporation, 
having  its  domlcil  outside  the  state,  and  liable 
to  service  only  through  Its  principal  officer  at 
its  domlcil,  process  cannot  reach  it  from  an- 
other state  unless  it  comes  into  such  state  to 
transact  business,  and  is  made  by  the  laws 
thereof  subject  to  suit  in  the  local  courts  when 
process  Is  served  on  Its  agents  in  such  state. 
City  F.  Ins.  Co.  v.  Carrugl,  41  Ga.  660. 

Upon  general  principles,  and  in  the  absence 
of  statutory  Innovations,  if  a  foreign  corpora- 
tion, at  the  time  a  suit  is  to  be  commenced 
against  it,  does  not  do  business,  and  has  no 
office  or  place  of  .business,  in  the  state,  the 
contract  to  be  put  In  suit  being  a  foreign  one, 
such  corporation  cannot,  unless  by  its  own 
consent,  be  brought  within  the  jurisdiction  of 
any  court  in  that  state.  Camden  Rolling  Mill 
Co.  v.  Swede  Iron  Co.  32  N.  J.  L.  15.  And  to 
the  same  effect  Is  the  decision  In  Polhemns  v. 
Holland  Trust  Co.  59  N.  J.  Eq.  93,  45  Atl. 
534. 

A  corporation  chartered  by  one  of  the  states 
of  the  Union,  and  neither  doing  business,  nor 
having  an  agent.  In  the  District  of  Columbia, 
is  not  subject  to  suit  in  the  courts  of  said 
district,  and  that,  too,  notwithstanding  an  act 
of  Congress  giving  It  a  national  incorporation, 
and  accepted  by  it.  provides  that  It  may  be 
sued  in  all  courts  of  law  and  equity  within  the 
United  States.  Lathrop  v.  Union  P.  R.  Co.  7 
D.  C.  Ill,  1  MacArth.  234. 

For  a  Federal  court  to  obtain  jurisdiction 
over  a  foreign  corporation,  it  Is  essential  that 
It  be  doing  business  within  the  state  where  the 
court  sits.  Pennsylvania  Lumbermen's  Mut. 
F.  Ins.  Co.  v.  Meyer,  107  U.  8.  407.  49  L.  ed. 
810.  25  Sup.  Ct.  Rep.  483. 

If  a  foreign  corporation  has  a  known  head 
office  In  Its  own  state,  and  none  in  Canada,  it 
cannot  be  served  with  process  substitutlonally. 
Young  v.  Dominion  Constr.  Co.  19  Ont.  Pr. 
Rep.  139. 

A  foreign  corporation  served  by  publication 
is  not  brought  within  the  Jurisdiction  of  a 
court,  so  as  to  warrant  a  personal  judgment 
against  It.  Dearlng  v.  Bank  of  Charleston,  5 
Ga.  497,  48  Am.  Dec.  300. 

Jurisdiction  over  the  person  of  a  foreign 
corporation  cannot  be  obtained  by  service  of 
process  by  publication,  where  such  corporation 
has  no  office,  no  officer,  and  no  property,  and 
the  cause  of  action  did  not  arise  within  the 
state.  Rodgers  v.  Mutual  Endowment  Assess- 
ment A8SO.  17  S.  C.  406. 

A  foreign  corporation  domiciled  and  carry- 
ing on  business  exclusively  in  a  foreign  country 
cannot  be  served  with  process  tbo  as  to  bring 
It  under  the  jurisdiction  of  an  English  court. 
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Ingate  v.  Austrian  Lloyds  Co.  4  C.  B.  N.  8. 
704,  6  Week.  Rep.  650,  27  L.  J.  C.  P.  N.  8. 
323;  Armstrong  v.  Elbinger  Actlen-Gesell- 
schaft,  23  Week.  Rep.  94. 

A  personal  judgment  cannot  be  rendered 
against  a  foreign  corporation  not  served  with 
process  within  the  state,  and  not  entering  any 
appearance.  Louisville  &  N.  R.  Co.  v.  Mis* 
souri,  K.  &  T.  R.  Co.  (Tex.  Civ.  App.)  88  8. 
W.  418. 

There  is  this  distinction  between  a  natural 
person  and  a  corporation  in  respect  of  t he- 
jurisdiction  of  the  courts  in  suits  where  either 
is  defendant :  The  natural  person,  whether 
resident  or  nonresident,  Is  brought  into  court 
by  the  service  of  process  upon  him  wherever 
he  happens  to  be  found  at  the  time  of  service, 
while  the  corporation  can  only  be  legally 
served  with  process  in  a  mode  prescribed  by 
statute,  or.  when  there  is  no  statute,  upon  Its 
official  head  at  its  domlcil  in  the  state  of  its 
creation ;  because  a  corporation  cannot  move 
from,  or  exist  out  of,  the  state  which  gave  it 
life,  except  by  virtue  of  some  explicit  statute. 
Therefore,  although  the  courts  of  any  state 
have  jurisdiction  over  a  transitory  cause  of 
action  which  arose  in  another  state,  and 
equally  against  nonresident  defendants  and 
foreign  corporations,  whether  the  plaintiff  Is  a 
resident  or  a  foreigner,  yet,  to  warrant  the 
taking  of  jurisdiction  of  such  an  action  In 
either  case,  the  defendant,  be  he  natural  per- 
son or  corporation,  must  be  legally  served 
with  process  within  the  state.  If  the  natural 
person  voluntarily,  and  not  induced  by  deceit* 
comes  Into  the  state,  and  Is  personally  served 
therein,  the  court  acquires  jurisdiction  to  pro- 
ceed ;  if  the  foreign  corporation  has  no  officer 
or  agent  in  the  state  upon  whom,  legally,  proc- 
ess against  It  may  be  served  according  to  the 
lex  fori,  no  jurisdiction  over  it  is  acquired. 
Steen  v.  Swadley,  126  Ala.  616,  28  So.  620: 
Lee  v.  Balrd.  139  Ala.  526.  36  So.  720,  Distin- 
guishing Pullman  Palace  Car  Co.  v.  Harrison, 
122  Ala.  149.  82  Am.  St.  Rep.  68.  25  So.  697. 
and  Central  R.  &  Bkg.  Co.  v.  Carr,  76  Ala.  388, 
52*  Am.  Rep.  339. 

The  courts  of  a  state  in  which  a  foreign 
Insurance  corporation  has  not,  and  never  had, 
an  office,  agency,  or  agent,  and  was  not  li- 
censed to  do  business,  nor,  so  far  as  its  officers 
were  aware,  in  which  anyone,  as  broker  or 
agent,  was  ever  authorised  to  effect  insurances 
for  it.  have  no  jurisdiction  to  render  a  judg- 
ment against  It  In  an  actiop  on  a  policy  issued 
and  negotiated  out  of  the  state,  upon  service 
of  process  upon  a  public  officer  of  such  state, 
under  a  statute  providing  for  service  upon 
such  officer  in  the  case  of  a  foreign  corpora- 
tion doing  business  In  the  state,  and  not  having 
an  agent  there.  Hazeltlne  v.  Mississippi  Val- 
ley F.  Ins.  Co.  55  Fed.  743 ;  Romaine  v.  Union 
Ins.  Co.  55  Fed.  751. 

A  court  of  equity  of  one  state  hais  no  juris- 
diction to  enjoin  a  municipal  corporation  of 
another  state  from  collecting  an  undue  propor- 
tion of  the  tolls  upon  an  interstate  bridge,  and 
from  building  and  using  another  bridge  across 
the  boundary  river,  in  alleged  contravention  of 
the  rights  of  the  owners  of  the  domestic  half 
of  the  first  bridge.  McKlnne  v«  Augusta,  5 
Rich.  Eq.  55. 

b.  When  found  within  the  jurisdiction. 
There   are   two   questions   always   to   be   an- 
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swered  in  a  litigation  against  a  foreign  cor- 
poration before  the  merits  of  the  controversy 
la  reached.  The  first  is,  Was  the  corporation 
within  the  state,  transacting  business  (I.  e., 
was  it  "found  "  therein)?  The  second  is,  Was 
the  process  served  upon  its  actual  representa- 
tive according  to  the  laws  of  the  jurisdiction? 
Groel  v.  United  Electric  Co.  (N.  J.  Eq.)  60  Atl. 
822. 

A  railroad  corporation  has  a  legal  residence, 
for  the  purpose  of  court  jurisdiction  of  actions 
against  It,  In  every  county  through  or  into 
which  its  line  extends.  Baldwin  v.  Mississippi 
ft  M.  R.  Co.  5  Iowa,  518;  Richardson  v.  Bur- 
lington ft  M.  R.  Co.  8  Iowa,  260. 

But  the  service  of  process  must  be  made 
upon  some  person  designated  in  the  statute. 
Richardson  v.  Burlington  ft  M.  R.  Co.  8  Iowa, 
260. 

A  corporation  is  found,  for  the  purpose  of 
court  jurisdiction,  wherever  it  does  business, 
but  not  everywhere  that  those  engaged  In  Its 
service  may  stray  for  their  private  business 
or  pleasure.  Sllsbee  v.  Qulncy  Hotel  Co.  30 
111.  App.  204. 

If  a  railroad  extending  Into  two  or  more 
states  obtains  from  each  a  charter  conferring 
the  same  powers  and  privileges,  thus  constitut- 
ing It  a  unit  corporation.  It  is,  for  the  purposes 
of  the  jurisdiction  of  the  courts,  a  resident  of 
each  state.  Central  R.  ft  Bkg.  Co.  v.  Carr,  76 
Ala.  388,  52  Am.  Rep.  339. 

A  personal  judgment  may  be  rendered  In  a 
state  where  the  defendant  does  not  reside, 
which  will  be  entitled  to  full  faith  and  credit 
In  other  states,  only  after  a  valid  service  of 
process.  But  a  different  rule  applies  to  cor- 
porations from  that  applicable  to  natural  per- 
sons. A  natural  person  may  be  served  where 
he  Is  found,  but  must  be  served  in  person.  A 
corporation  cannot  migrate,  but.  being  an  art- 
ificial being,  able  to  act  only  through  agents, 
that  can  be  reached  only  through  them,  and 
that  must  be  served  with  process  by  means  of 
Its  agents,  jurisdiction  of  it  for  judicial  pur- 
poses will  be  acquired  in  any  state  the  cor- 
poration enters  by  Its  agents  to  do  business, 
when  the  laws  thereof  make  service  upon  such 
agents  sufficient  for  the  corporation,  nude  v. 
Dakota  P.  ft  M.  Ins.  Co.  7  S.  I>.  644,  58  Am. 
St.  Rep.  860,  65  N.  W.  27. 

It  Is  the  settled  doctrine  of  the  law  that  a 
judgment,  either  strictly  foreign,  or  coming 
within  the  operation  of  the  Constitution  and 
law  of  the  United.  States,  obtained  without 
service  of  process  upon  the  defendant,  or  his 
appearing  In  anywise  to  answer  the  suit,  can 
have,  outside  of  the  jurisdiction  In  which  It 
was  rendered,  no  validity  or  binding  effect. 
Warren  Mfg.  Co.  v.  Etna  Ins.  Co.  2  Paine.  501, 
Fed.  Cas.  No.  17,206. 

If  a  foreigner  Is  found  In  England,  he  may 
be  served  with  an  English  writ,  although  the 
cause  of  action,  when  transitory,  arose  abroad  : 
and  there  Is  no  difference  in  this  respect  when 
the  defendant  is  a  foreign  corporation,  which 
is  found  to  have  a  place  of  business,  and  to 
be  trading,  in  England,  and  therefore,  con- 
structively, to  be  an  English  resident.  Logan 
v.  Bank  of  Scotland  [10041  2  K.  B.  405.  73 
L.  J.  K.  B.  N.  S.  794,  01  L.  T.  N.  S.  252,  53 
Week.  Rep.  S9,  20  Times  L.  R.  640. 

In  Connecticut  jurisdiction  to  try  causes 
against  nonresident  defendants  or  foreign  cor- 
porations, In  cases  where  the  courts  bad  jurls- 
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diction  of  the  subject-matter,  was  formerly,  at 
least,  acquired  by  attaching  property  found 
within  the  state.  Osborn  v.  Lloyd,  1  Root, 
447;  Sill  v.  Bank  of  United  States,  5  Conn. 
102. 

A  foreign  corporation  may  have  some  trans- 
actions of  a  corporate  character  in  a  state, 
and  yet  not  be  "  found "  therein  for  the  pur- 
pose of  being  sued. 

A  foreign  corporation  which  carries  on  no 
business,  and  has  no  office,  in  the  state,  is  not 
subject  to  the  jurisdiction  of  the  courts  thereof, 
notwithstanding  it  has  an  agent  living  therein, 
who  audits,  issues  cheques  to  pay,  and,  some- 
times when  In  funds,  pays,  claims  against  the 
corporation  arising  on  business  done  wholly  in 
other  states.  Schmldlapp  v.  La  Conflance  Ins. 
Co.  71  Ga.  246. 

When  the  jurisdiction  of  a  suit  against  a 
foreign  corporation  is  made,  by  statute,  de- 
pendent upon  whether  it  Is  doing  business 
within  the  state,  the  fact  that  a  foreign  mining 
and  smelting  company  has  opened  an  office 
and  furnished  It  with  a  safe  and  furniture,  for 
the  convenience  of  its  secretary  and  treasurer, 
who  there  issued  stock,  kept  the  books,  and 
where  directors  met,  Is  not  sufficient,  since  this 
is  not  doing  anything  which  the  corporation 
was  primarily  and  especially  Incorporated  to 
do.  Bradbury  v.  Waukegan  ft  W.  Mfn.  ft 
Smelting  Co.  113  III.  App.  600.  (It  would 
doubtless  be  somewhat  unsafe  to  rely  upon 
this  proposition  in  most  cases.) 

While  a  foreign  corporation,  which  has  es- 
tablished itself,  and  Is  carrying  on  Its  business, 
In  the  domestic  state,  is  subject  to  the  juris- 
diction of  the  domestic  courts  In  suits  and  ac- 
tions brought  against  It  where  Its  head  officer 
within  the  domestic  jurisdiction  Is  served  with 
process,  a  foreign  company  of  bridge  builders, 
engaged  In  erecting  a  bridge  across  a  river 
forming  an  International  boundary  between  the 
domestic  and  a  foreign  state,  does  not,  by  set- 
ting up  a  business  office  on  the  domestic  side 
while  the  work  goes  on,  in  charge  of  a  fore- 
man to  hire  and  discharge  workman,  etc.,  es- 
tablish Itself  or  carry  on  business  In  the  do- 
mestic state,  so  as  to  give  the  domestic  courts 
jurisdiction  of  its  person  by  service  of  process 
upon  Its  foreman.  Murphy  v.  Phoenix  Bridge 
Co.  18  Ont.  Pr.   Rep.  495. 

In  Carron  Iron  Co.  v.  Maclaren,  5  H.  L.  Cas. 
416,  24  L.  J.  Ch.  N.  S.  620,  3  Week.  Rep.  597. 
it  was  held  that  a  Scotch  corporation  should 
not  be  enjoined  in  England  from  prosecuting 
Its  legal  rights  and  seeking  Its  legal  remedies 
In  the  Scottish  courts;  that  jurisdiction  suffi- 
cient to  maintain  such  an  Injunction  was  not 
to  be  obtained  by  service  upon  a  salaried 
agent  of  the  corporation,  the  head  of  Its  selling 
agency  in  London.  Lord  St.  Leonards,  who 
dissented,  maintained  that  the  service  was 
good  and  jurisdiction  complete,  upon  the  prin- 
ciple that  a  corporation,  for  the  purposes  of 
litigation,  can  have  more  than  one  domlcll, — 
by  embarking  In  business  and  setting  up  its 
establishment  In  the  domestic  jurisdiction,  a 
foreign  corporation  acquires  a  residence  there, 
so  as  to  render  It  suable  by  service  upon  its 
chief  servant  there  employed.  The  Lord 
Chancellor,  for  the  majority,  simply  denied 
the  applicability  of  the  principle  to  the  In- 
stant case.  The  presence  of  corporate  prop- 
erty that  might  be  seized  as  a  means  of  en- 
forcing the  injunction,  -  and  the  presence  of  a 
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selling  agent  within  the  jurisdiction,  did  not 
render,  the  Issuing  of  an  Injunction  just, 
proper,  or  expedient,  unless  otherwise  It  would 
lie  so.  But  he  admitted  that  the  existence  of 
such  an  agent  and  agency  might,  in  some 
cases,  enable  a  third  party  to  sue  the  corpora- 
tion, although  it  was  out  of  the  jurisdiction  ; 
that  for  some  purposes  of  this  kind  It  was  to 
be  deemed  represented  by  Its  agent. 

Fry,  L.  J ,  In  Haggln  v.  Comptolr  d'Es- 
compte,  L.  R.  23  Q.  B.  Dlv.  310,  58  L.  J.  Q. 
B.  N.  S.  508,  says  that  while  the  lords,  In 
Carron  Iron  Co.  v.  Maclaren,  5  II.  L.  Cas.  416, 
differed  with  Lord  St.  Leonards  upon  the 
.facts,  they  did  not  dissent  from  the  principle 
he  laid  down,  that  a  corporation  might  have 
two  domlclls,  and  be  subject  to  two  Jurisdic- 
tions. 

c.  By  service  of  process. 

1.  In  general. 

It  Is  essential  to  the  validity  of  a  Judgment 
in  personam  against  a  nonresident  of  the  state 
In  which  Bits  the  tribunal  pronouncing  It,  that 
he  be  served  personally  with  process,  or  vol- 
untarily appear,  even  when  It  is  rendered  upon 
a  joint  debt  after  personal  service  upon  his 
joint  debtor.  D'Arcy  v.  Ketch ura,  11  How. 
165.  13  L.  ed.  648. 

Process  can  be  served  upon  a  corporation 
only  by  making  service  thereof  upon  one  or 
more  of  Its  agents.  The  law  may,  and  ordi- 
narily does,  designate  the  agent  or  officer  on 
whom  process  Is  to  be  served.  For  the  pur- 
pose of  receiving  such  service,  and  being  bound 
by  it,  the  corporation  Is  identified  with  such 
agent  or  officer.  The  corporate  power  to  re- 
oelve  and  act  upon  such  service  so  far  as  to 
make  It  known  to  the  corporation  is  thus 
vested  In  such  agent  or  officer.  When,  there- 
fore, a  foreign  corporation  sends  its  agent  Into 
a  domestic  state  with  authority  to  transact 
business,  knowing  that  there  is  a  statute 
making  such  an  agent  also  agent  to  receive 
service  of  process  for  his  principal.  It  must  be 
taken  to  assent  to  such  service,  and  to  have 
clothed  such  agent  with  authority  to  be  served 
with  process  against  it.  Lafayette  Ins.  Co.  v. 
French,  18  How.  404,  15  L.  ed.  451. 

It  being  entirely  within  the  power  of  each 
state  to  exclude  foreign  corporations,  or  to  ad- 
mit them  within  its  borders  upon  conditions, 
each  state  has  the  right  to  prescribe  a  mode 
of  service  of  lqgal  process  upon  foreign  cor- 
porations which  will  subject  them  to  the 
jurisdiction  of  Its  courts  In  litigation  growing 
out  of  their  transactions  In  Its  territory,  pro- 
vided the  mode  is  neither  unreasonable,  nor 
contrary  to  the  principles  of  natural  justice. 
(Jroel  v.  United  Electric  Co.  (N.  J.  Eq.)  60 
Atl.  822. 

Corporations,  being  Intangible,  incorporeal 
existences,  can  only  be  served  with  process  In 
the  person  of  some  one  of  their  agents  or  offi- 
cers; and  the  legislature  has  the  power  to  say 
how  and  upon  whom  service  may  be  made. 
And,  as  the  object  of  all  service  of  process  is 
to  give  notice  to  the  party,  that  he  may  be 
aware  of  and  resist  what  is  sought  of  him,  it 
is  a.  general  rule  that  any  service  must  be 
deemed  sufficient  which  makes  it  reasonably 
certain  that  the  party  served  will  be  apprised 
of  what  Is  going  on  against  him,  and  have  a 
70  L.  R.  A. 


fair  opportunity  to  defend.  Hiller  v.  Burling- 
ton ft  M.  River  R.  Co.  70  N.  Y.  223. 

And,  as  all  limitations  upon  the  powers  of 
a  state  legislature  are  found  in  the  state  and 
Federal  Constitutions,  and,  if  not  found  there 
either  in  express  language  or  by  necessary  Im- 
plication, do  not  exist,  a  state  may  lawfully, 
by  statute,  provide  for  any  service  of  process 
upon  a  foreign  corporation  for  the  commence- 
ment of  an  action  In  Its  courts,  to  result.  If 
successful.  In  a  personal  judgment,  provided 
the  mode  prescribed  be  such  as,  according  to 
common  experience,  is  reasonably  calculated, 
according  to  the  circumstances  of  the  case, 
fully  to  apprise  the  defendant,  and  give  it  an 
opportunity  to  defend,  so  as  not  to  be  chal- 
lenged as  a  denial  of  the  constitutional  right 
to  due  process  of  law.     I  bid. 

A  statute  authorizing  the  service  of  legal 
process  upon  a  foreign  corporation  must  lie 
strictly  compiled  with,  or  jurisdiction  will  not 
be  acquired.  National  Cereal  Co.  v.  Earnest 
(Tex.  Civ.   App.)   87  S.  W.  734. 

2.  Upon  officers  casually  present. 

When  a  foreign  corporation  Is  doing  busi- 
ness in  a  state.  Jurisdiction  over  it  to  render 
a  personal  judgment  can  be  acquired  by  serving 
process  upon  one  of  Its  higher  officers,  al- 
though the  officer  himself  Is  only  a  temporary 
resident.  Pennsylvania  Lumbermen's  Mut.  F. 
Ins.  Co.  v.  Meyer,  197  IT.  S.  407,  49  L.  ed. 
810,  25  Sup.  Ct.  Rep.  483. 

But  when  a  foreign  corporation  is  not  doing 
business  In  a  state,  and  its  president  or  other 
officer  Is  not  there  transacting  business  for  the 
corporation  and  representing  it  in  the  state. 
It  cannot  be  said  that  the  corporation  is 
within  the  state,  so  as  to  be  served  with  legal 
process.  Fitzgerald  ft  M.  Constr.  Co.  v.  Fitz- 
gerald, 137  U.  S.  98,  34  L.  ed.  608,  11  Sup. 
Ct.  Rep.  36. 

Process  served  on  a  director  or  the  treasurer 
of  a  foreign  corporation  casually  and  tem- 
porarily within  the  state  confers  no  jurisdic- 
tion, when  such  corporation  neither  does  busi- 
ness, nor  has  any  property,  In  such  state. 
Remington  v.  Central  P.  R.  Co.  198  IT.  8.  95, 
49  L.  ed.  959,  25  Sup.  Ct.  Rep.  577;  Kendall 
v.  American  Automatic  Loom  Co.  198  U.  S. 
477,  49  L.  ed.  1133,  25  Sup.  Ct.  Rep.  768. 

Jurisdiction  to  render  a  personal  judgment 
against  a  foreign  corporation  is  not  acquired 
by  service  of  process  upon  Its  treasurer  tem- 
porarily residing  in  the  state,  when  the  cor- 
poration does  not  do.  and  never  has  done, 
business  in  such  state.  Kendall  v.  American 
Automatic  Loom  Co.  198  U.  S.  477,  49  L.  ed. 
1133.  25  Sup.  Ct.  Rep.  768. 

The  mere  casual  and  accidental  presence  of 
an  executive  officer  of  a  foreign  corporation 
within  a  state  does  not  make  that  corporation 
liable  to  service  of  judicial  process  upon  him 
at  the  Instance  of  a  foreign  resident,  upon  a 
cause  of  action  arising  abroad :  notwithstand- 
ing the  corporation  Itself  does  some  business 
in  the  state,  and  a  general  statute  of  such 
state,  possibly  applicable  In  some  cases  to 
foreign,  as  well  as  In  all  cases  to  domestic, 
corporation,  makes  such  an  officer  the  legal 
recipient  of  such  process.  Newell  v.  Great 
Western  R.  Co.  19  Mich.  336. 

When  a  corporation  exists  by  virtue  of  the 
laws  of  a  foreign  state,  and  does  business  no- 
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where  else,  having  neither  agent,  officer,  nor 
place  of  business,  within  another  state,  the 
courts  of  the  latter  cannot  acquire  jurisdic- 
tion over  it  by  service  of  process  upon  one  of 
its  officials  while  he  is  temporarily  passing 
through  the  state  on  his  way  to  his  home. 
Midland  P.  R.  C6.  v.  McDermld,  91  111.  170. 

When  a  statute  forbids  suits  outside*  the 
county  in  which  the  defendant  resides  or  may 
be  found,  a  corporation  cannot  be  brought  into 
court  In  a  county  where  It  has  no  office  and 
does  no  business,  merely  by  service  of  process 
on  one  of  its  directors  temporarily  there  upon 
his  private  affairs.  Silsbee  v.  Qulncy  Hotel 
Co.  30  111.  App.  204. 

When  a  foreign  corporation  does  no  busi- 
ness, has  no  office  or  agent  within  a  state,  it 
is  not  found  therein,  so  as  to  be  served  with 
legal  process,  merely  because  Its  president, 
while  visiting  the  state  for  his  own  purposes, 
takes  occasion  to  send  a  telegram  offering  to 
receive  a  proposition  for  the  purchase  of  Some 
corporate  property,  and  to  lay  it  before  the 
company.  Galveston  City  R.  Co.  v.  Hook,  40 
111.  App.  547. 

When  a  state  statute  declares  no  corpora- 
tion to  be  subject  to  the  jurisdiction  of  the 
local  courts,  unless  it  is  a  domestic  one,  or,  if 
a  foreign  one,  has  an  agency  established  for 
the  transaction  of  Its  business,  or  has  property, 
In  such  state,  jurisdiction  Is  not  obtained  upon 
a  foreign  corporation  without  an  agency  or 
property  within  the  state,  by  the  service  of 
process  upon  Its  general  manager  while  he 
Is  casually  present  on  corporate  business. 
Aldrich  v.  Anchor  Coal  &  Development  Co.  24 
Or.  32.  41  Am.  St.  Rep.  831,  32  Pac.  T56. 

When  a  foreign  corporation  is  not  In  busi- 
ness In  a  state,  and  has  neither  an  agency  nor 
property  therein,  service  of  legal  process  upon 
one  of  Its  officers  or  agents  casually  there, 
even  upon  corporate  business,  will  not  confer 
jurisdiction  upon  the  courts  thereof :  certainly 
not  when  no  statute  has  so  enacted.     Ibid. 

The  service  of  process  upon  the  secretary 
of  a  foreign  corporation  casually  visiting, 
upon  his  own  affairs,  the  domestic  state,  will 
not  give  the  courts  of  that  state  jurisdiction 
of  such  corporation  when  it  does  not  do  busi- 
ness, maintain  an  office  or  agency,  or  have 
property.  In  such  state.  St.  Louis  Wire-Mill 
Co.  v.  Consolidated  Barb- Wire  Co.  32  Fed. 
802. 

Officers  or  agents  of  a  foreign  .corporation, 
who  come  Into  a  state  upon  their  own  affairs 
only,  do  not  bring  with  them  their  official  char- 
acter or  functions,  so  as  to  subject  such  cor- 
poration to  the  jurisdiction  of  the  courts  of 
that  state,  when  the  corporation  itself  trans- 
acts no  business,  and  has  no  office  or  place  of 
business,  within  the  state.  Camden  Rolling 
Mill  Co.  v.  Swede  Iron  Co.  32  N.  J.  L.  15. 

A  judgment  against  a  foreign  corporation 
which  has  no  office  or  place  of  business,  and 
which  transacts  no  corporate  business  and  has 
no  agent  or  representative,  within  the  state 
which  rendered  it,  is  not  conclusive,  nor  en- 
titled to  credit.  In  another  state,  when  ren- 
dered after  process  was  served  upon  an  officer 
of  the  corporation  temporarily  within  the  juris- 
diction upon  affairs  of  his  own.  Moulin  v. 
Trenton  Mut.  L.  &  P.  Ins.  Co.  24  N.  J.  L.  222. 

Where  a  corporation  confines  its  business 
operations  to  the  state  which  chartered  it,  a 
law  of  another  state,  which  sanctions  the  ser- 
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vice  of  process  upon  one  of  its  officers  or 
members  accidentally  within  the  jurisdiction, 
is  unreasonable,  and  so  opposed  to  natural 
justice  and  the  principles  of  international  law 
that  the  courts  of  other  states  ought  not  to 
sanction  It.  In  such  a  case,  a  president  or 
other  officer  ought  not  to  be  considered  as 
carrying  his  official  character  with  him.     Ibid. 

The  New  York  court  of  appeals  has  taken  a 
different  view. 

A  statute  giving  residents  of  the  state  the 
right  to  maintain  actions  in  the  courts  of  that 
state  against  foreign  corporations,  and  for 
any  cause,  Is  constitutional,  and  an  action 
thereunder  may  be  commenced  by  a  resident 
against  a  foreign  corporation  which  has  no 
place  of  business,  transacts  no  business,  and 
is  without  property  In  the  state,  by  the  ser- 
vice of  process  upon  the  president  of  such 
corporation  personally  while  he  is  temporarily 
within  the  state  solely  upon  his  own  affairs. 
Pope  v.  Terre  Haute  Car  &  Mfg.  Co.  87  N.  Y. 
137. 

The  service  of  process  upon  the  president, 
secretary,  cashier,  or  director,  of  a  corporation, 
as  prescribed  by  the  New  York  statutes,  Is 
not  required  to  be  made  while  the  officer  Is 
acting  officially  or  engaged  In  the  corporate 
business,  but  Is  authorized  because  it  Is  the 
duty  of  such  officer  to  give  notice  of  such 
service  to  his  corporation,  and  thus  make  It 
reasonably  sure  that  the  corporation  will  have 
timely  notice  of  the  proceedings  against  It. 
Ibid. 

The  object  of  all  service  of  process  for  the 
commencement  of  actions  Is  to  notify  the 
defendant  of  the  proceedings  against  him,  and 
give  him  the  opportunity  to  defend  :  and  any 
service  prescribed  by  the-  legislature  for  bring- 
ing into  court  a  foreign  corporation  which 
reasonably  answers  this  end  meets  the  require- 
ments of  natural  justice  and  constitutional 
law.  Subject  only  to  this  limitation,  the  power 
of  the  legislature  to  prescribe  modes  of  ser- 
vice, and  designate  the  recipients  of  process, 
Is  unconditioned.     Ibid. 


3.   Upon   resident  representatives. 

A  foreign  corporation,  whose  president  and  a 
majority  of  whose  stockholders  reside  in  a 
domestic  state,  whose  stockholders'  meetings 
are  all  held,  and  whose  books  are  kept.  In 
such  state,  and  whose  business  has  all  been 
done  In  tljat  state,  and  which  has  no  officer 
or  place  of  business  In  the  state  which  created 
It,  is  subject  to  the  jurisdiction  of  the  courts 
In  the  state  where  it  is  nominally  a  foreigner, 
upon  causes  of  action  arising  out  of  contracts 
made  In  that  state ;  and  such  Jurisdiction  is  ac- 
quired by  the  personal  service  of  process  upon 
the  president  where  he  resides,  where  the  cor- 
porate books  are  kept,  and  where  the  stock- 
holders have  been  called  to  meet.  National 
Bank  v.  Southern  Porcelain  Mfg.  Co.  55  Ga.  36. 

To  bring  a  foreign  corporation  under  the 
jurisdiction  of  a  New  York  court  by  serving 
process  upon  one  of  Its  directors  found  within 
the  state,  It  Is  essential,  either  that  the  cause 
of  action  shall  have  arisen  within  the  state, 
or  else  that  the  corporation  has,  at  the  time  of 
service,  property  therein,  according  to  an  ex- 
press statutory  provision  (Code  Civ.  Proc.  { 
432).     Stanton  v.  United  States  Pipe  TJne  Co. 
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00  Hun,  35,  25  N.  Y.  Civ.  Proc.  Rep.  180,  70 
X.  Y.  S.  R.  304,  35  N.  Y.  Supp.  629. 

The  distinction  between  this  case  and  that 
of  Pope  v.  Terre  Haute  Car  ft  Mfg.  Co.  87 
X.  Y.  137,  supra,  Is  found  In  the  fact  that 
In  the  one  case  the  process  was  served  upon 
the  president,  and  In  the  other  upon  one  of 
the  directors,  of  the  foreign  corporation,  and 
that    the   governing   statute    (Code   Civ.    Proc. 

1  432),  provided  for  service  upon  a  foreign 
corporation,  first,  by  deliver)'  of  the  process  to 
Its  president,  treasurer,  or  secretary  without 
any  qualification ;  next,  upon  a  specially  des- 
ignated agent  or  attorney  for  the  purpose;  and, 
lastly,  if  there  was  no  such  designation,  and 
the  president,  secretary,  or  treasurer  could  not 
be  found  In  the  state,  then,  upon  the  cashier, 
a  director,  or  a  managing  agent  in  the  state : 
but  in  the  last  case  the  cause  of  action  must 
have  arisen,  or  else  the  corporation  must  have 
property,  within  the  state. 

When  a  foreign  corporation  Is  duly  served 
with  process  in  the  person  of  one  of  its 
executive  officers  In  conformity  with  the  per- 
tinent statute,  in  an  action  by  a  duly  appointed 
foreign  receiver,  the  question  of  jurisdiction, 
dependent  upon  whether  or  not  the  cause  of 
action  arose  within  the  state,  does  not  properly 
arise  upon  a  motion  to  set  aside  the  service 
of  the  summons,  but  should  be  raised  by  an- 
swer or  demurrer.  Mabon  v.  Ongley  Rlectric 
Co.   24   App.   1)1  v.   50.  48   X.   Y.   Supp.  073. 

When  the  rule  for  the  service  of  a  writ 
provides  for  the  service  upon  a  corporation  In 
the  person  of  its  head  officer,  treasurer,  or 
secretary,  a  foreign  corporation  cannot  be 
served  In  the  person  of  its  agent,  when  it  has 
not  a  distinctive  office,  and  does  not  carry  on 
business,  in  England.  Nutter  v.  Messagerles 
Marltlmes.  54  L.  J.  Q.  R.  N.  8.  527. 

To  render  a  service  of  legal  process  valid 
and  effectual  upon  an  agent  of  a  foreign  cor- 
poration. It.  must  be  made  to  appear  that  he 
wire  such  an  agent  as  the  statute  designates 
to  receive  process,  and  the  case  Is  one  upon 
which  a  local  proceeding  can  lw»  had.  8awyer 
v.  Xorth  American  L.  Ins.  Co.  40  Vt.  607. 

A  Judgment  rendered  upon  default.  In  a 
court  of  competent  Jurisdiction,  against  a  for- 
eign insurance  corporation  after  service  of  pro- 
cess upon  Its  soliciting  agent,  upon  a  polio- 
Issued  and  Insuring  property  In  the  state  where 
such  Judgment  was  rendered,  and  when  the 
statutes  of  such  state  provide  for  such  ser- 
vice upon  a  company  doing  business  In  Its 
territory,  is  valid,  and  conclusive  against  such 
corporation  when  afterward  sued  thereon  In 
Its  home  state,  and  must  be  given  full  fulth 
and  credit,  since  a  corporation  of  one  state 
cannot  do  business  in  another  save  by  the 
latter's  consent,  and  upon  such  conditions  as 
It  chooses  to  Impose.  Glide  v.  Dakota  F.  ft 
M.  Ins.  Co.  7  S.  I>.  644.  58  Am.  St.  Rep.  860. 
65  N.  W.  27. 

A  judgment  rendered  in  a  state  court  for  a 
loss  arising  under  an  Insurance  policy  Issued 
In  such  state  by  a  foreign  Insurance  corpora- 
tion after  service  of  process  upon  one  of  Its 
soliciting  agents  In  that  state.  In  conformity 
to  the  laws  thereof  making  such  agents  amen- 
able to  process  In  cases  where  foreign  Insurance 
corporations  do  business  within  the  state,  is 
entitled  to  full  faith  and  credit,  and  binds  the 
corporation  personally  In  its  home  state,  when 
afterwards,  by  due  procedure,  sought  to  be  en- 
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forced  therein.  Firemen's  Ins.  Co.  v.  Thomp- 
son, 155  III.  204,  46  Am.  St.  Rep.  335,  40 
N.  B.  488. 

To  be  found  within  the  state,  so  as  to  give 
the  courts  thereof  jurisdiction  of  suits  against 
a  foreign  corporation,  the  company  must  have 
sent  Its  agent  to  such  state  to  conduct  its 
business  therein,  either  continuously  or  for  a 
time  sufficient  to  complete  a  transaction  or 
enterprise,  or,  at  least,  one  charged  with  the 
duty  of  making  or  negotiating  for  the  com- 
pany a  particular  contract  within  the  state. 
Galveston  City  H.  Co.  v.  Hook,  40  III.  App. 
547. 

The  mere  service  of  process  upon  a  subor- 
dinate agent  of  a  corporation  in  another  state 
than  that  of  Its  creation  will  not  give  a  court 
jurisdiction  to  render  a  personal  judgment 
against  a  corporation  which  the  courts  of  Its 
own  state  are  bound  to  regard  as  conclusive. 
Warren  Mfg.  Co.  v.  Ktna  Ins.  Co.  2  Paine,  501, 
Fed.  Cas.  Xo.  17,206. 

A  foreign  railroad  corporation  having  a 
business  office  In  the  domestic  state  for  solicit- 
ing freight  and  passengers  may  be  brought 
under  the  Jurisdiction  of  the  domestic  courts 
by  the  service  of  process  upon  the  manager  of 
such  office.  In  an  action  for  a  transitory  cause, 
even  when  it  has  arisen  out  of  the  state,  when 
a  statute  of  such  state  authorises  summonses 
against  foreign  corporations  to  be  served  upon 
their  managing  or  business  agents.  Denver  ft 
R.  G.  R.  Co.  v.  Roller.  40  L.  R.  A.  77,  41  C.  C. 
A.  22.  100  Fed.  738. 

A  foreign  corporation  may  be  brought  under 
the  jurisdiction  of  a  Federal  court  by  service 
of  process  upon  Its  agent,  in  accordance  with 
the  provisions  of  a  statute  of  the  state  In 
which  the  Federal  court  sits.  Doe  v.  Spring- 
field Roller  ft  Mfg.  Co.  44  C.  C.  A.  128.  104 
Fed.  684:  Insurance  Co.  of  X.  A.  v.  Frederick 
Leyland  ft  Co.   139  Fed.  67. 

A  carrying  corporation  domiciled  in  England 
is  properly  served  with  process  In  the  person  of 
its  local  superintendent  In  an  English  colony. 
In  an  action  there  brought  for  loss  of  goods 
taken  by  it  there  for  transportation  thence  to 
England,  under  an  act  providing  for  substituted 
service  upon  defendants  residing  out  of  the 
jurisdiction  when  they  have  an  agent  within 
It  empowered  to  bring  actions  In  their  lie- 
half,  for  such  enactment  embraces  artificial, 
as  well  as  natural,  persons.  Royal  Mall  Steam 
Packet  Co.  .v.  Brahatn.  40  L.  J.  P.  C.  N.  8.  67. 
L.  R.  2  App.  Cas.  381.  36  1..  T.  X.  S.  220,  25 
Week.   Rep.  651. 

A  Scotch  corporation  having  branches  in 
England  may  1>e  served  by  substitution  of  its 
local  agent  in  a  suit  to  enjoin  Infringement  of 
a  trademark  under  a  rule  allowing  that  mode  of 
service  when  an  injunction  Is  sought  as  to  any- 
thing done  within  the  district.  Borland  v. 
Roxburn  OH  Co.  60  I..  T.  X.  S.  586. 

If  a  foreign  corporation  merely  employs  an 
agent  who  makes  a  contract  for  It  In  England, 
the  English  courts  will  not  acquire  jurisdiction 
over  It  by  service  of  process  upon  such  agent, 
but  can  acquire  such  jurisdiction.  If  at  all.  only 
by  a  service  like  to  that  upon  a  foreigner 
residing  abroad.  It  Is,  however,  different  when 
the  foreign  corporation  actually  establishes  an 
English  place  of  business,  and  embarks  In 
trade  in  England,  in  that  case,  for  the  pur- 
pose of  legal  proceedings  against  It  In  the 
English  courts,  It  must  be  treated  as  a  resident. 


1905. 


Reeves  v.  Southern  R.  Co, 


and  as  present  within  the  Jurisdiction  in  the 
agent  or  officer  who  is  at  the  head  of  its 
English  establishment.  Newby  v.  Von  Oppen, 
L.  R.  7  Q.  B.  203,  26  L.  T.  N.  S.  164 ;  Ilaggln 
v.  Comptolr  d'Escompte.  L.  R.  23  Q.  B.  DIv. 
510,  58  L.  J.  Q.  B.  N.  8.  508. 

Service  of  process  upon  a  foreign  insurance 
company  having  an  established  agency  and 
office  within  the  jurisdiction  of  the  court  at 
such  place,  and  upon  its  chief  representative 
there,  is  valid  service  upon  the  corporation. 
Chapman  v.  Clarke,  3  L.  Can.  Jur.  150. 

All  foreign  corporations,  including  Scotch 
and  Irish,  may  be  served  with  process  of  the 
English  courts  in  the  person  of  their  chief 
representative  In  England,  whenever  they  set 
up  an  established  place  of  business  of  their  own 
in  England.  Logan  v.  Bank  of  Scotland  ft 004] 
2  K.  B.  405,  73  L.  J.  K.  B.  N.  S.  704.  01  L.  T. 
N.  S.  252,  53  Week.  Rep.  30,  20  Times  L.  R. 
640. 

4.  Upon  persons  specially  designated. 

Notwithstanding  a  specific  statute  for  the 
commencing  of  actions  against  foreign  corpora- 
tions by  the  Issue  of  a  warrant  of  attachment, 
and  seizure  thereunder  of  property  within  the 
state,  the  existence  of  other  legislation  requir- 
ing every  foreign  insurance  company  desirous 
of  doing  business  in  the  state  to  appoint  an 
attorney  therein,  upon  whom  legal  process  can 
be  served,  authorizes  the  commencement  of  an 
action  against  a  foreign  insurance  company 
which  has  complied  with  such  legislation,  by 
the  service  of  ordinary  general  process  upon 
such  attorney,  without  the  accompaniment  then 
or  thereafter  of  any  other  process,  and  the 
maintaining  thereon  of  an  action  general  In 
character,  not  directed  against  any  particular 
property,  and  the  rendering  of  a  judgment 
capable  of  enforcement  and  collection  upon 
any  of  the  corporation's  property  within  the 
jurisdiction.  GIbbs  v.  Queen  Ins.  Co.  63  N.  Y. 
114.  20  Am.  Rep.  513. 

If  a  state  statute  requires  a  foreign  corpora- 
tion, as  a  condition  of  doing  business  within 
the  state,  to  submit  itself  to  the  process  of  the 
state  courts  by  service  upon  a  public  officer 
or  an  agent  designated  for  the  purpose,  and  to 
file  a  written  stipulation  to  such  effect :  and  a 
corporation  does  business  within  the  state,  but 
does  not  comply  with  such  statute. — It  becomes 
subject  to  the  jurisdiction  of  the  courts  In 
such  state,  by  service  of  process  upon  the 
designated  officer  In  any  action  brought  upon  a 
contract  made  in  such  state.  In  such  an 
action  It  will  be  estopped  to  say  that  It  has  not 
complied  with  the  statute  and  has  done  busi- 
ness in  the  state  without  doing  so.  Ehrman  v. 
Teutonla  Ins.  Co.  1  McCrary,  123,  1   Fed.  471. 

d.  After  learlntr   the  ju  rind ict ion. 

Jurisdiction  in  personam  of  n  foreign  cor- 
poration Is  not  acquired  by  the  service  of  pro- 
cess upon  two  of  its  directors  who  happen  to 
live  in  the  state,  when,  at  the  time  of  such 
service,  the  corporation  had  ceased  to  do  busi- 
ness, and  had  not^  designated  any  agent  In  such 
state.  Conley  v.  Mathieson  Alkali  Works.  100 
F.  S.  406.  47  L.  ed.  1113.  23  Sup.  Ct.  Rep. 
728:  Geer  v.  Mathieson  Alkali  Works,  100  V. 
S.  428,  47  L.  ed.   1122,  23  Sup.  Ct.   Rep.  807. 

A  foreign  corporation,  which  has  transacted 
70  L.  R.  A. 


business  In  a  state,  and,  conformably  to  Its 
laws,  has  designated  an  agent  there  to  receive 
process,  continues  subject  to  the  jurisdiction 
of  the  courts  of  said  state  upon  causes  of 
action  connected  with  Its  business  there,  after 
it  has  ceased  to  do  business,  canceled  Its 
designation,  and  revoked  Its  agency  in  said 
state,  even  when  the  opposing  suitor  is  also  a 
nonresident  of  the  state, — the  statutes  thereof 
giving  him  the  same  rights  as  resident  liti- 
gants. Ben  Franklin  Ins.  Co.  v.  Glllett,  54  Ma 
212. 

A  foreign  corporation  which  has  entered  a 
state  to  do  business,  and  appointed  an  agent  to 
be  served  with  process  in  suits  brought  against 
It  in  such  state,  cannot,  by  withdrawing  from 
the  state  and  discontinuing  business  and  the 
agency,  escape  from  the  jurisdiction  of  the 
courts  of  such  state  over  actions  brought  by 
persons  with  whom  it  has  contracted  therein, 
upon  contracts  which  It  made  in  such  state 
while  carrying  on  business  there.  Equity  Life 
Asso  v.  Gammon,  110  Ga.  276,  40  S.  E.  100. 

e.  Service  out  of  the  jurisdiction. 

At  common  law  there  was  no  power  to  serve 
process  out  of  the  jurisdiction.  Atty.  Gen.  v. 
Drapers'  Co.   [18041    Ir.  Ch.  185. 

A  foreign  corporation  can  no  more  be  sub- 
jected to  the  jurisdiction  of  a  local  court  than 
a  natural  person  can  be,  by  service  of  process 
outside  of  the  limits  of  the  state.  Louisville  & 
N.  R.  Co.  v.  Missouri,  K.  &  T.  R.  Co.  (Tex.  Civ. 
App.)    88  S.   W.  413. 

It  is  admitted  that  there  can  be  no  Juris- 
diction in  an  English  court  to  allow  service  of 
process  out  of  the  jurisdiction,  except  by 
statutory  enactment.  Rasch  v.  Wulfert  [10041 
1  K.  B.  118.  73  L.  .1.  K.  B.  N.  S.  20,  80  L.  T.  N. 
S.  403.  52  Week.  Rep.  145,  20  Times  L.  R.  70. 

The  Ohio  statute  (66  Ohio  Laws,  327,  |  24) 
authorizing  service,  by  mall,  of  legal  process 
upon  foreign  Insurance  companies  doing  busi- 
ness by  statutory  permission  in  that  state,  In 
actions  on  policies  issued  therein,  does  not  ex- 
tend to  suits  by  nonresidents  or  other  foreign 
corporations.  Heart  v.  Lycoming  F.  Ins.  Co. 
26  Ohio  St.  504. 

An  allegation  that  a  foreign  corporation  does 
business  within  n  state,  and  has  contracted 
with  respect  of  the  subject-matter,  does  not 
authorize  service  of  process  upon  It  without 
the  state.  Louisville  &  X.  R.  Co.  v.  Missouri, 
K.  *  T.  R.  Co.  (Tex.  Civ.  App.)  88  S.  W. 
413. 

A  corporation  which  has  neither  a  domlcll 
nor  any  real  or  personal  property  within  the 
jurisdiction  of  a  court  In  which  a  suit  Is  in- 
stituted cannot  be  subjected  to  the  jurisdiction 
of  such  court  as  an  absent  defendant,  by  serv- 
ice of  the  writ  at  its  head  office  elsewhere, 
although  it  has  an  agent  in  the  jurisdiction, 
and  that  agent  has  the  custody  of  certain  per- 
sonal property  belonging  to  it,  but  not  situated 
within  the  district.  Frothingham  v.  Brockville 
&  O.  R.  Co.  3  L.  Can.  Jur.  252. 

A  German  corporation  carrying  on  all  of  Its 
business  exclusively  in  Germany  cannot  be 
brought  under  the  jurisdiction  of  an  English 
court  by  service  of  process  made  out  of  Eng- 
land, In  an  action  by  a  Sweedlsh  corporation  to 
recover  salvage  for  a  German  ship  stranded 
upon  a  British  coast  and  towed  to  an  English 
port,    when    the    salvage    contract    named    no 
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place  for  payment  of  the  stipulated  reward. 
The  Eider,  62  L.  J.  Prob.  N.  S.  65,  69  L.  T. 
N.  S.  622. 

While  a  writ  may  Issue  In  England  against  a 
foreign  corporation,  irrespective  of  any  ability 
to  serve  it,  because  either  the  corporation  may 
voluntarily  appear,  or,  during  the  life  of  the 
writ,  come  into  the  jurisdiction  and  be  duly 
served,  yet,  such  writ  cannot,  under  the  rules 
and  orders,  be  served  out  of  the  jurisdiction, 
where  the  foreign  corporation  has  no  office  or 
agency  in  England.  Westman  v.  Aktlebolaget 
Ekmuns  Mekaniska  Snicknre  Fabrik,  L.  R.  1 
Exch.  Div.  237. 

But  a  foreign  corporation  having  no  place 
of  business  or  assets  in  England  may,  neverthe- 
less, be  served  with  process  out  of  the  juris- 
diction, in  a  suit  to  which  it  Is  a  necessary 
party,  and  In  an  action  relating  to  movable 
and  Immovable  property  in  a  foreign  country, 
in  any  case  where  the  court  has  jurisdiction 
of  the  subject-matter,  and  the  corporation 
might  be  sued  If  it  was  a  domestic  one.  Duder 
v.  Amsterdamsch  Trustees  Kantoor  [1902]  2 
Ch.  132,  71  L.  J.  Ch.  N.  S.  618,  87  L.  T.  N.  S. 
22,  50  Week.  Rep.  551. 

Unlike  other  foreign  corporations  Scotch  and 
Irish  companies  cannot  be  served  with  process 
of  the  English  courts  out  of  the  jurisdiction 
when  they  have  not  constructively  any  resi- 
dence In  England.  In  those  cases  where  they  are 
necessary  parties,  because  the  rule  providing 
for  such  method  of  service  upon  nonresidents 
expressly  excepts  from  Its  operation  parties 
domiciled  In  Scotland  and  Ireland.  Logan  v. 
Bank  of  Scotland  T 19041  2  K.  B.  495,  73  L.  J. 
K.  B.  N.  S.  794.  91  L.  T.  N.  8.  252,  53  Week. 
Rep.  39.  20  Times  L.  R.  640. 

Inasmuch  as  the  rule  respecting  substituted 
service  on  defendants  out  of  the  jurisdiction 
expressly  excepts  from  Its  operation  those  dom- 
iciled in  Scotland  and  Ireland,  the  court  has 
no  power  to  order  it,  even  though  the  parties 
have  agreed  that  It  shall  have  jurisdiction. 
British  Wagon  Co.  v.  Gray,  65  L.  J.  Q.  B.  N. 
S.  75  [1896]  1  Q.  B.  35. 

A  Scotch  corporation  does  not  become  "  or- 
dinarily resident  or  domiciled  "  In  England  by 
opening  one  or  more  branch  offices,  so  as  to  en- 
title one  bringing  an  action  against  it  upon  a 
contract  emanating  from  such  a  branch  office 
to  an  order  for  service  of  process  upon  its 
secretary  at  Its  registered  office  In  Scotland, 
under  laws  and  rules  of  practice  and  procedure 
authorizing  service  without  the  jurisdiction 
whenever  relief  Is  sought  against  a  person 
domiciled  or  ordinarily  resident  within  the 
jurisdiction,  in  actions  upon  contracts  made 
and  asserted  to  have  been  broken  therein. 
Jones  v.  Scottish  Acci.  Ins.  Co.  L.  R.  17  Q.  B. 
Div.  421,  53  L.  T.  N.  S.  218:  Watkins  v. 
Scottish  Imperial  Ins.  Co.  L.  R.  23  Q.  B.  Div. 
285. 

There  is.  said  Mat  hew,  J..  In  the  later  case, 
undoubtedly  hardship  in  making  the  plaintiff 
sue  In  the  Scotch  courts.  The  defendants  are 
a  corporation  carrying  on  business  both  in 
England  and  Scotland,  but  their  registered 
office  is  in  Scotland,  and  they  are  ordinarily 
resident  in  that  country.  We  are  bound  by  the 
language  of  the  rules,  and  their  clear  meaning 
is  that  Scotchmen  and  Irishmen  cannot  be  sued 
in  England  If  domiciled  or  ordinarily  resident  In 
Scotland  or  Ireland  ;  and  by  statute  the  prin- 
ciple applies  to  Scotch  and  Irish  corporations,  j 
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f.  By  appearance  and  consent. 

In  the  absence  of  a  statute  making  a  citizen 
of  a  foreign  state  amenable  to  suit  in  local 
courts,  one  not  personally  served  within  the 
jurisdiction,  and  not  a  resident,  cannot  be  con- 
cluded by  a  judgment  in  personam,  unless  he 
voluntarily  appears  and  defends.  Dearing  v. 
Bank  of  Charleston,  5  Ga.  497,  48  Am.  Dec. 
300. 

The  courts  of  a  state  have  no  jurisdiction,  in 
the  absence  of  a  statute  conferring  it,  of  suits 
against  foreign  corporations  by  nonresidents, 
upon  causes  of  action  arising  outside  of  the 
state,  if  there  is  no  voluntary  submission  to 
the  jurisdiction,  and  the  objection  is  seasonably 
taken  and  not  waived.  Myer  v.  Liverpool,  L. 
&  G.  Ins.  Co.  40  Md.  595 ;  Cromwell  v.  Royal 
Canadian  Ins.  Co.  49  Md.  366,  33  Am.  Rep. 
258 ;  Fairfax  Forrest  Mln.  ft  Mfg.  Co.  v.  Cham- 
bers, 75  Md.  604,  23  Atl.  1024. 

If  a  corporation  appears  and  defends  in  a 
foreign  state.  It  is  bound  by  the  judgment. 
Baltimore  &  O.  R.  Co.  v.  Harris,  12' Wall.  65, 
20  L.  ed.  354. 

If  a  foreign  corporation,  Improperly  served 
with  process,  nevertheless  appears  and  defends 
upon  the  merits.  It  waives  objections  to  the 
jurisdiction  of  the  court  over  Its  person.  Fitz- 
gerald &  M.  Constr.  Co.  v.  Fitzgerald.  137  U.  S. 
98,  34  L.  ed.  608,  11  Sup.  Ct.  Rep.  36. 

Any  objection  to  the  Jurisdiction  of  a  court 
to  hear  and  adjudge  an  action  between  for- 
eigners upon  a  foreign  contract  is  waived  by  a 
general  appearance  and  pleading  to  the  merits, 
and  a  delay  until  after  issue,  In  taking  the 
objection.  Pierce  v.  Eauitable  Life  Assur.  Soc. 
145  Mass.  56,  1  Am.  St.  Rep.  433,  12  N.  E. 
858. 

When  a  court  has  jurisdiction  of  the  subject- 
matter  of  an  action  against  a  foreign  corpora- 
tion, its  appearance  and  defense  upon  the 
merits  are  a  waiver  of  objections  to  jurisdiction 
over  its  person.  North  Missouri  R.  Co.  v. 
Akers,  4  Kan.  453,  96  Am.  Dec.  183. 

The  voluntary  appearance  and  defense  upon 
the  merits,  by  a  foreign  corporation,  of  an 
action  brought  against  it  by  a  foreign  resident 
on  account  of  a  personal  trespass  committed 
abroad,  are  a  waiver  of  all  objection  to  the 
jurisdiction  of  the  court  over  its  person.  Great 
Western  R.  Co.  v.  Miller,  19  Mich.  305. 

The  voluntary  appearance  and  pleading  to 
the  merits,  by  the  parties  to  a  legal  con- 
troversy, without  objection  that  the  court  has 
no  jurisdiction  over  their  persons,  are  a  waiver 
of  such  objection,  and  a  consent  that  the  court 
take  Jurisdiction.  C  of  rode  v.  Gartner,  79 
Mich.  332,  7  L.  R.  A.  511,  44  N.  W.  623. 

The  consent  which  will  confer  jurisdiction 
over  the  persons  of  the  parties  to  a  litigation 
upon  a  court  which  already  has  jurisdiction  of 
its  subject-matter  may  be  expressed  by  a  for- 
eign corporation  by  appearing  by  attorney  and 
answering  generally  upon  the  merits.  Me- 
Cormlck  v.  Pennsylvania  C.  R.  Co.  49  N.  Y. 
303. 

In  so  far  as  the  case  of  Jones  v.  Norwich  ft 
N.  Y.  Transp.  Co.  50  Barb.  193,  can  be  deemed 
to  hold  that  an  objection  by  a  foreign  corpora- 
tion to  jurisdiction  over  its  person  In  an  action 
upon  a  cause,  or  in  respect  of  a  subject,  arising 
out  of  the  state,  and  of  a  transitory  nature, 
will  be  timely  and  effective  after  an  answer  on 
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the  merits,  and  even  upon  appeal  after  Judg- 
ment, It  is  unsound.     Ibid. 

When  a  foreign  corporation,  sued  upon  con- 
tract, appears  generally,  and  does  not  plead  to 
the  Jurisdiction,  it  is  bound  by  a  judgment 
against  it,  when  it  does  not  appear  of  record, 
either  that  the  plaintiff  was  a  nonresident,  or, 
If  he  was,  that  the  cause  of  action  did  not  arise 
within  the  state  of  New  York.  Simon  v. 
Sheridan  &  S.  Co.  21  Misc.  489,  47  N.  Y.  Supp. 
647. 

When  a  court  In  which  an  action  is  begun 
has  jurisdiction  of  its  subject-matter,  it  may 
proceed  to  render  a  personal  judgment  between 
two  nonresidents,  If  the  defendant  appears  and 
defends  on  the  merits  without  objection  at  the 
outset.     Campbell  v.  Wilson.  6  Tex.  370. 

When  a  foreign  corporation  comes  Into  a 
local  court  and  defends  upon  the  merits,  besides 
claiming  affirmative  relief,  an  action  for  dam- 
ages upon  a  foreign-made  broken  contract, 
brought  by  an  alien  foreigner,  without  object- 
ing to  the  jurisdiction  until  the  Issues  have 
been  tried,  the  adjudication  of  the  controversy 
will  not  be  disturbed.  American  Well  Works  v. 
De  Aguayo  (Tex.  Civ.  App.)  33  S.  W.  350. 

The  United  States  courts  have  jurisdiction 
to  proceed  with  cases  between  nonresidents  of 
the  districts  In  which  they  sit,  where  otherwise 
they  would  have  jurisdiction,  whenever  the  de- 
fendant does  not  object,  or  waives  the  ob- 
jection, that  neither  party  resides  In  the  dis- 
trict.    Burch  v.  Southern  P.  Co.  139  Fed.  350. 

When  a  foreign  corporation  invokes  the 
jurisdiction  of  the  state  court  in  a  given  pro- 
ceeding, it  cannot  be  heard  to  say  afterwards, 
in  another  proceeding  between  it  and  the  same 
parties,  in  respect  of  the  same  subject-matter, 
that  the  same  court  has  no  jurisdiction  of  its 
person  In  the  second  proceeding.  Phillips  v. 
W.  T.  Adams  Mach.  Co.  52  La.  Ann.  442,  27  So. 
65. 

Notwithstanding  a  tenable  objection  to  the 
service  of  process  upon  It,  if  a  foreign  cor- 
poration, with  the  knowledge  that  only  by  Its 
own  act  can  a  court  obtain  jurisdiction  over  its 
person,  voluntarily  appeals  to  that  court  for 
an  adjudication  on  the  merits  of  the  contro- 
versy, before  having  that  court  pass  upon  the 
question  of  jurisdiction,  properly  raised  and 
presented,  It  thereby  subjects'  Its  person  to  the 
jurisdiction  of  that  court.  Putnam  Lumber  Co. 
v.  Ellis- Young  Co.  (Fla.)  30  So.  193;  East 
Coast  Lumber  Co.  v.  Ellis- Young  Co.  (Fla.)  30 
So.  197. 

Whether  or  not  service  of  process  upon  an 
officer  or  agent  of  a  foreign  corporation  outside 
the  territory  of  the  sovereign  creating  it  Is 
valid  against  such  corporation,  will  not  be 
determined  In  an  action  upon  a  contract  lia- 
bility, where,  after  extraterritorial  service  upon 
its  president,  a  foreign  corporation  appears 
and  defends  upon  the  merits  without  objecting 
to  the  service  until  after  trial  and  verdict. 
North  Missouri  R.  Co.  v.  Akers,  4  Kan.  453, 
.96  Am.  Dec.  183. 

The  courts  of  a  state  have  full  jurisdiction 
to  hear  and  determine  an  action  upon  a  foreign 
contract  brought  by  a  foreigner  against  a 
foreign  corporation,  where  the  defendant  ap- 
pears and  defends  upon  the  merits  without  at 
once  objecting  to  the  jurisdiction.  Fairfax 
Forrest  Mln.  &  Mfg.  Co.  v.  Chambers,  75  Md. 
604,  23  Atl.  1024. 

It  is  too  late  for  a  foreign  corporation, 
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brought  into  English  chancery  by  service  upon 
the  head  of  Its  London  agency  at  the  suit  of 
alien  foreigners,  to  move  to  dismiss  on  the 
ground  that  the  service  upon  a  mere  agent  Is 
not  good,  after  it  has  appeared  generally,  and 
requires  security  for  costs.  Lhoneux  v.  Hong 
Kong  ft  S.  Bkg.  Corp.  L.  R.  33  Ch.  Dlv.  446,  54 
L.  T.   N.  8.  864. 

A  court  of  competent  jurisdiction  of  the  sub- 
ject-matter has  jurisdiction  of  the  person  of  a 
foreign  corporation  when  its  process  Is  served 
upon  the  president  thereof,  notwithstanding  he 
is,  at  the  time  of  the  service,  only  temporarily 
in  the  state  upon  business  unconnected  with 
his  corporation,  and  his  corporation  neither 
does  business,  nor  has  property  as  an  agent, 
within  such  state ;  when  the  statute  of  such 
state  expressly  provides  for  service  of  process 
upon  both  domestic  and  foreign  corporations 
alike.  In  the  first  Instance,  by  delivery  of  a 
copy  to  the  president  or  other  head,  and 
secondarily,  when  better  service  cannot  be 
made  upon  agents  of  foreign  corporations  trans- 
acting corporate  business  within  the  state ;  pro- 
vided, however  tbe  foreign  corporation  does 
not  seasonably  and  properly  object  to  juris- 
diction until  after  It  has  voluntarily  appeared 
and  joined  issue  on  the  merits,  or  in  some 
other  positive  way  Invoked  the  court's  action 
in  Its  own  behalf.  Putnam  Lumber  Co.  v. 
Ellis-Young  Co.  (Fla.)  39  So.  193:  East  Coast 
Lumber  Co.  v.  El  lis- You  nj?  Co.  (Fla.)  39  So. 
197. 

A  statute  opening  the  courts  of  a  state  to 
nonresidents  in  actions  against  foreign  corpora- 
tions exercising  their  franchises  within  tbe 
state,  where  the  causes  of  action  arise,  or  the 
subject-matter  of  the  action  is  situated,  within 
the  state,  operates  to  compel  the  foreign  cor- 
poration to  submit  to  the  jurisdiction  of  the 
local  courts  willy  nilly ;  but  It  in  no  'wise 
limits  the  power  and  jurisdiction  of  such  courts 
to  determine  an  action  between  a  foreigner  and 
a  foreign  corporation  upon  a  foreign-made 
and  broken  contract,  In  case  such  corporation 
voluntarily  appears  and  defends  upon  the 
merits  without  objection.  Fairfax  Forrest 
Mln.  ft  Mfg.  Co.  v.  Chambers,  75  Md.  604,  23 
Atl.  1024. 

When  a  court  has  jurisdiction  of  the  subject- 
matter  of  a  litigation,  bnt  not  of  tbe  parties  to 
It,  jurisdiction  of  the  parties  can  be  conferred 
upon  It  by  their  consent.  Cofrode  v.  Gartner, 
79  Mich.  332,  7  L.  R.  A.  511,  44  N.  W.  623; 
McCormlck  v.  Pennsylvania  C.  R.  Co.  49  N.  Y. 
303. 

But  jurisdiction,  If  the  court  has  It  not,  of 
the  subject-matter  of  a  litigation,  cannot  be 
conferred  by  consent  of  the  parties  to  it. 
Cofrode  v.  Gartner,  79  Mich.  332,  7  L.  R.  A. 
511,  44  N.  W.  623. 

Consent  cannot  confer  upon  the  courts  of 
New  York  jurisdiction  of  an  action  upon  a 
foreign  contract  between  a  foreigner  and  a 
foreign  corporation.  The  court  has,  by 
statute  (Code  Civ.  Proc.  I  1780),  been  de- 
prived of  jurisdiction  of  the  subject-matter 
of  the  action.  Having  no  jurisdiction  of  the 
subject-matter,  appearance  and  procedure  to 
trial  without  objection  Is  no  waiver.  The  ob- 
jection may  be  raised  at  the  trial  as  well  as  by 
demurrer  or  answer.  Chambers  v.  Feron  &  B. 
Co.  56  N.  Y.  Supp.  338 :  Gait  v.  Provident  Sav. 
Bank,  18  Abb.  N.  C.  431. 

If    an     action     by    a    nonresident    plaintiff 
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against  a  foreign  corporation  be  brought  for  a 
cause  arising  out  of  the  state,  in  a  court  of 
circumscribed  jurisdiction  confined  within  a 
limited  territory,  then  the  appearance  and 
Joinder  of  Issue  upon  the  merits,  by  the  defend- 
ant, without  objecting  to  the  jurisdiction,  will 
not  enable  the  court  to  proceed  whenever  the 
objection  is  brought  to  Its  notice,  since  there 
is  a  want  of  jurisdiction  of  the  subject-matter 
(Harriott  v.  New  Jersey  R.  ft  Transp.  Co.  2 
Hilt.  262)  :  or,  if  the  action  be  brought  In  a 
court  of  general  jurisdiction,  and  the  corpora- 
tion appears  only  specially,  at  once  to  ob- 
ject to  jurisdiction  over  Its  person,  and  to  ask 
that  the  process  lie  set  aside,  then  the  court 
cannot  proceed  until  the  objection  has  been 
properly  disposed  of  (Cumberland  Conl  Co.  v. 
Sherman,  8  Abb.  Pr.  243)  ;  but.  If  the  court  be 
one  of  general  and  competent  jurisdiction,  and 
the  defendant  appears  generally  and  answers 
on  the  merits  without  ftrst  objecting,  then 
(unless  there  is  some  regulative  statute),  any- 
thing to  the  contrary  in  Jones  v.  Norwich  ft 
N.  Y.  Transp.  Co.  5(1  Barb.  193.  notwithstand- 
ing, the  action  may  go  on  to  judgment,  and  the 
judgment  will  be  conclusive.  McCormick  v. 
Pennsylvania  C.  R.  Co.  49  N.  Y.  303. 

A  court  may.  of  its  own  motion,  at  any  time 
Interpose  the  objection  of  a  want  of  jurisdiction 
over  the  subject-matter,  notwithstanding  the 
parties  have  appeared  and  submitted  in  person 
to  the  jurisdiction  without  raising  such  ob- 
jection. Bradbury  v.  Wankegan  &  \V.  Min.  ft 
Smelting  Co.  113  111.  App.  600. 

In  an  action  brought  to  recover  damages  to  a 
ship  run  into  In  the  English  channel,  it  was 
pleaded  that  the  collision  took  place  In  French 
waters,  and  the  matter  had  been  adjudicated 
by  the  Commercial  Tribunal  of  Havre,  the 
French  court  having  jurisdiction  of  such  mat- 
ters,* and  the  plaintiffs  there  found  to  be  in 
fault ;  and.  on  demurrer.  Parke,  B..  for  the 
court,  after  announcing  the  pleas  defective  In 
form,  added:  "It  becomes,  therefore,  unneces- 
sary to  give  any  opinion  whether  the  pleas 
are  bad  in  substance :  but  it  Is  not  to  be  under- 
stood that  we  feel  much  doubt  on  that  ques- 
tion. They  do  not  state  that  the  plaintiffs 
were  French  subjects,  or  resiant  or  even  pres- 
ent. In  France,  when  the  suit  began,  so  as  to 
be  bound  .  .  .  by  n  decision  of  a  French 
court,  and  they  did  not  select  the  tribunal  and 
sue  as  plaintiffs :  In  any  of  which  cases  the 
determination  might  have  possibly  bound 
them."  And  he  was.  thus  far,  upon  im- 
pregnable ground.  But  when  he  added  :  "  They 
were  mere  straugers,  who  put  forward  the 
negligence  of  the  defendant  as  an  answer  in  an 
adverse  suit  in  a  foreign  country,  whose  laws 
they  were  under  no  obligation  to  obey."  he 
made  an  opening  for  a  troublesome  attack. 
General  Steam  Nav.  Co.  v.  Gulllou,  11  Mees.  & 
W.  876. 
IX.  Judicial   *li*crrtion    in   decline  Jurisdiction. 

a.  Generally. 

Thief  Justice  Marshall.  In  1804.  referring  to 
a  challenge  of  jurisdiction  In  a  controversy  be- 
tween aliens  respecting  the  salvage  of  a  vessel 
and  its  cargo  abandoned  at  sea.  said :  The  point 
did  not  appear,  upon  consulting  the  authorities, 
to  have  ever  been  settled.  The  Jurisdiction 
seemed,  rather,  to  be  doubted  upon  the  Idea 
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that,  for  principles  of  policy,  the  court  ought 
not  to  take  cognisance  of  a  case  entirely  be- 
tween foreigners,  than  from  any  positive  In- 
capacity to  do  so.  On  weighing  the  considera- 
tions drawn  from  public  convenience,  he  added, 
those  in  favor  of  the  jurisdiction  appear  much 
to  overbalance  those  against  it,  and  it  is  the 
opinion  of  the  court  that,  whatever  doubts 
may  exist  In  a  case  where  the  jurisdiction  is 
objected  to,  there  ought  to  be  none  where  the 
parties  assent  to  It.  Mason  v.  The  Blalreau,  2 
Cranch,  240.  2  L.  ed.  266. 

In  the  later  case  of  The  Belgenland  (The 
Belgenland  v.  Jensen)  114  V.  S.  35.1,  20  L. 
ed.  152.  5  Sup.  Ct.  Rep.  860,  this  statement  of 
Marshall,  Ch.  J.,  was  quoted  with  approval, 
and  It  was  added  that,  in  that  case,  the  ob- 
jection had  not,  as  In  the  Instant  case,  been 
taken  at  the  outset,  but  that  circumstance  did 
not  affect  the  jurisdiction  of  the  court,  what- 
ever influence  It  might  have  upon  the  discre- 
tion to  exercise  It. 

The  courts  In  the  United  States  are  not 
obliged  to  take  jurisdiction  of  suits  between 
foreigners.  They  may,  and  usually  do  so,  upon 
principles  of  comity,  and  seldom  decline,  unless 
through  a  fear  of  Inability  to  do  justice  from 
the  lack  cf  knowledge  of  the  laws  of  the 
place  where  the  cause  of  action  arose,  and 
which  enter  Into  or  afreet  the  rights  and 
remedies  of  the  parties,  and  unless,  also,  the 
public  policy  of  their  own  states  forbids  their 
taking  Jurisdiction.  Cofrode  v.  Gartner,  79 
Mich.  332,  7  L.  R.  A.  511,  44  N.  W.  623. 

While  a  state  court  may  entertain  jurisdic- 
tion of  an  action  between  foreigners  for  a 
personal  tort  committed  abroad.  It  1s  not 
bound  to  take  It.  but  may.  In  Its  discretion, 
from  motives  of  sound  policy,  according  to  the 
circumstances  of  the  case,  decline  jurisdiction. 
Gardner  v.  Thomas,  14  Johns.  134,  7  Am.  Dec. 
445;  Johnson  v.  Dalton,  1  Cow.  543.  13  Am. 
Dec.  564. 

An  action  by  a  nonresident  against  a  foreign 
corporation,  for  personal  Injuries  suffered 
without  the  state  In  which  It  Is  brought,  and 
commenced  by  the  attachment  of  property  and 
the  service  of  process  upon  a  general  agent 
carrying  on  corporate  business  In  that  state.  Is 
maintainable,  in  a  court  having  jurisdiction 
over  such  subject-matters,  If,  In  the  exercise 
of  its  discretion  to  entertain  such  action,  there 
Is  no  special  reason  or  circumstance  calling  for 
a  refusal  to  do  so.  Drlscoll  v.  Portsmouth.  K. 
&  Y.  Street  R.  Co.  71   N.   II.  619.  51   Atl.  898. 

Where  both  parties  to  a  personal -trespass 
action  are  foreigners,  and  the  trespass  was 
committed  abroad,  the  right  of  action  thereon 
In  a  state  court  can  only  be  claimed  as  a 
matter  of  comity,  and  In  such  cases  the  parties 
are  not  under  compulsion  to  proceed  if  they 
seasonably  object.  Great  Western  R.  Co.  v. 
Miller..  19  Mich.  305. 

A  court  of  general  jurisdiction  may.  In  Its 
discretion,  although  It  Is  not  bound  to,  take 
cognizance  of  an  action  between  nonresidents 
for  a  personal  tort  committed  beyond  the  state. 
To  call  for  the  exercise  of  such  discretion,  how- 
ever, an  objection  to  the  Jurisdiction  must  be 
plainly  and  clearly  made  at  the  earliest  practi- 
cable time.     Burdlck  v.  Freeman,  46  Hun.  138. 

But  when  the  objection  Is  seasonably  and 
plainly  made,  unless  special  reasons  for  retain- 
ing Jurisdiction  appear,  an  action  for  personal 
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injuries,  which  happened  without  the  state 
and  between  two  nonresidents,  should  be  dis- 
missed. Ferguson  v.  Nellson,  33  N.  Y.  S.  R. 
814,  11  N.  Y.  Supp.  524  ;  Werthelm  v.  Clergue, 
53  App.  Div.  124,  65  N.  Y.  Supp.  750. 

Although  a  court  of  general  jurisdiction  in 
New  York  may  bear  and  determine  an  action 
between  nonresidents  for  a  tort  committed  out 
of  the  state,  it  should  not  do  so  unless  special 
reasons  appear  to  make  It  proper  and  neces- 
sary. Collard  y.  Beach,  81  App.  Div.  582.  81 
N.  Y.  Supp.  619,  93  App.  Div.  339,  87  N.  Y. 
Supp.  884. 

Whether  a  New  York  court  will  or  will  not 
retain  jurisdiction  of  an  action  for  a  tort 
committed  out  of  the  state  between  nonresi- 
dent? does  not  depend  upon  the  motion  of  the 
parties,  but  Its  own  volition  ;  apd,  where  the 
plaintiff  was  a  resident  when  the  action  was 
brought,  and  has  ceased  to  be  so  since,  the 
discretion  of  the  court  is  properly  exercised 
in  keeping  jurisdiction.  Winchester  v.  Browne, 
37  N.  Y.  S.  R.  542,  13  N.  Y.  Supp.  655. 

It  is  undoubtedly  the  New  York  rule  that  the 
courts  will  not  take  jurisdiction  of  actions  be- 
tween nonresidents  for  torts  committed 
abroad ;  but  that  rule  does  not  apply  in 
actions  upon  contracts.  Furbush  v.  Nye,  17 
App.  Div.  325,  45  N.  Y.  Supp.  214:  Furbush  v. 
Clarkson,  17  App.  Div.  327,  45  N.  Y.  Supp. 
215. 

While  the  courts  of  New  York  will,  unless 
special  reasons  exist  making  a  contrary  course 
necessary  or  proper,  decline  jurisdiction  of  ac- 
tions for  torts  committed  outside  of  the  state 
between  nonresident  parties,  as  a  matter  of 
public  policy,  they  never  refuse  to  entertain 
jurisdiction  of  a  cause  of  action  upon  contracts 
(whether  of  foreign  or  domestic  origin)  be- 
tween foreigners.  Smith  v.  Crocker,  14  App. 
Div.  245.  43  N.  Y.  Supp.  427,  Affirmed  in  162 
N.  Y.  600,  57  N.  FT.  1124. 

When  the  law  does  not  discriminate  between 
natural  and  artificial  persons  in  respect  of  their 
right  to  sue  or  liability  to  be  sued,  nor,  In 
terms,  between  residents  and  nonresidents, 
courts  cannot  refuse  to  hear  causes  of  whose 
subject-matter  they  have  jurisdiction,  and 
where  they  have  regularly  acquired  jurisdiction 
of  the  persons  of  the  parties,  merely  because 
they  are  Instituted  by  nonresidents  or  foreign 
corporations  against  other  nonresidents  or  for- 
eign corporations,  upon  causes  transitory  In 
their  nature.  Mohr  &  M.  Distilling  Co.  v. 
Lamar  Ins.  Co.  12  Fed.  476,  note. 

Whether  or  not,  when  jurisdiction  Is  con- 
ferred, by  consent,  over  the  persons  of  parties 
to  a  litigation,  upon  a  court  which  has  already 
jurisdiction  of  Its  subject-matter,  it  Is  oblig- 
atory upon  the  court  to  entertain  jurisdiction 
and  adjudicate  the  controversy,  depends  upon 

the  right  of  the  plaintiff  to  seek  redress  in  the 
courts  of  the  state.  If  he  has  a  right  to  plant 
his  suit  in  such  court,  the  court  has  no  discre- 
tion In  the  matter.  It  has  no  power  to  dis- 
criminate between  suitors  rectus  in  curia.  The 
right  of  bis  legal  remedy  by  due  process  of  law 
Is  one  of  the  fundamental  privileges  secured 
to  the  citizen  by  the  Constitution  of  the  United 
States.  Cofrode  v.  Gartner,  79  Mich.  332,  7 
L.  R.  A.  511,  44  N.  W.  623. 

Though  a  marine  policy  of  insurance  stipu- 
lates that  any  litigation  arising  upon  it  shall 
be  brought  no  elsewhere  than  in  a  specified 
court  of  the  jurisdiction  wherein  the  insurer 
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is  established,  and  whence  the  policy  emanated ; 
and  though  the  loss  insured  against  occurred 
in  foreign  waters,  and  the  beneficiaries  in  the 
policy  reside  out  of  the  state  In  which  sits  a 
court  of  admiralty  whose  adjudication  is  In- 
voked,— these  circumstances  not  only  do  not 
oust  the  court  of  jurisdiction  (for  the  stipula- 
tion Is  Invalid),  but  they  do  not  even  afford 
any  equitable  ground  of  refusing  to  take  juris- 
diction as  a  matter  of  discretion.  Slocum  v. 
Western  Assur.  Co.  42  Fed.  235. 

When  an  action  is  brought  by  a  nonresident 
of  the  state.  In  the  courts  of  New  York, 
against  a  foreign  corporation,  the  cause  of 
action  iwust  have  arisen,  or  the  subject-matter 
of  the  action  must  be  situated,  within  that 
state,  or  the  court  will  not  have  jurisdiction, 
since  a  statute  (Code  Civ.  Proc.  *  1780)  so 
provides;  but.  when  the  action  is  brought 
against  a  nonresident  by  a  foreign  corpora- 
tion, the  statute  does  not  apply,  and,  although 
the  cause  of  action  may  have  arisen  abroad,  If 
it  is  transitory  In  its  nature,  a  court  of  general 
jurisdiction  in  New  York  will  have  jurisdiction 
if  It  elects  to  exercise  It,  although  from  policy 
it  may  decline  to  do  so.  Colorado  State  Bank 
y.  Gallagher,  76  Hun,  310,  27  N.  Y.  Supp. 
688. 

The  provision  of  the  Federal  Constitution, 
requiring  full  faith  and  credit  to  be  given  in 
each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  state,  does 
not  oblige  a  state  court  to  entertain  jurisdic- 
tion of  an  action  upon  an  uncollected  judgment 
recovered  by  one  against  another  foreign  cor- 
poration at  the  suit  of  the  judgment  creditor.. 
Anglo-American  Provision  Co.  v.  Davis  Provi- 
sion Co.  169  N.  Y.  506.  88  Am.  St.  Rep.  608,  62 
N.  E.  587. 

b.  In  litigation  over  internal  affairs  of  foreign 

corporation*. 

A  court  of  equity  cannot  regulate  the  inter- 
nal affairs  of  a  foreign  corporation.  Gregory 
v.  New  York,  L.  E.  &  W.  R.  Co.  40  N.  J.  Eq. 
38. 

When  the  case  made  and  the  relief  sought 
by  a  bill  In  equity  requires  the  court  In  which 
suit  is  brought  to  interfere  with  the  In  tenia  I 
management  of  a  foreign  corporation,  the  court 
has  no  jurisdiction  of  the  subject-matter. 
Taylor  v.  Mutual  Reserve  Fund  Life  Asso.  97 
Va.  60,  45  I..  R.  A.  621.  33  S.  E.  375. 

There  are  obvious  difficulties  that  would  be 
encountered  If  the  courts  of  one  state  under- 
took to  adjust  the  Internal  affairs  of  a  foreign 
corporation  formed  under  the  laws  of  a  differ- 
ent state,  and  having  its  habitat  within  the 
borders  of  another  sovereignty.  The  absence 
of  a  visltorlal  power  over  such  a  corporation, 
and  the  absolute  inability  to  enforce  a  for- 
feiture of  its  charter  for  a  violation  of  the  law, 
or  to  remove  its  officers  for  misconduct,  or  to 
punish  them  for  malversations  in  the  place  of 
Its  domlcll,  are  open  and  apparent  obstacles  in 
the  court's  pathway,  should  it  assume  to  exer- 
cise an  extraterritorial  jurisdiction.  Besides 
all  this,  there  Is  a  lack  of  the  means  to  do  full 
justice,  and  a  want  of  the  machinery  to  en- 
force against  the  corporation,  in  the  place  of 
its  domlcll,  any  decree  the  foreign  court  may 
render  In  such  a  proceeding.  Condon  v.  Mutual 
Reserve  Fund  Life  Asso.  89  Md.  99.  44  L.  R. 
A.  149,  73  Am.  St.  Rep.  169,  42  Atl.  944. 
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A  court  of  equity  will  not  take  jurisdiction 
of  a  bill  concerning  the  Internal  management  of 
a  foreign  corporation,  growing  out  of  a  dispute 
with  one  or  more  of  Its  stockholders.  Madden 
v.  Penn  Electric  Light  Co.  181  Pa.  617,  38  L. 
R.  A.  638,  37  Ati.  817;  Madden  v.  Penn. 
Electric  Light  Co.  190  Pa.  454,  40  Atl.  206. 

The  courts  of  a  state  will  not  take  cognisance 
of  a  suit  in  equity,  by  a  stockholder  of  a  cor- 
poration created  by  another  state,  in  matters 
relating  only  to  the  internal  management  of 
the  foreign  corporation,  and  affecting  only  the 
complainant's  rights  as  a  member ;  and  it  Is 
not  material  that  the  corporation  has  tangible 
property  within  their  jurisdiction.  McCloskey 
v.  Snowden,  212  Pa.  249,  61  Atl.  796. 

The  courts  of  one  state  will  decline  to  take 
Jurisdiction  of  controversies  relating  solely  to 
the  Internal  affairs  of  a  corporation  of  another 
state,  notwithstanding  Its  presence  by  author- 
ized agents,  and  Its  carrying  on  business,  and 
its  amenability  to  ordinary  suits  in  the  for- 
eign state.  Kimball  v.  St.  Louis  ft  8.  F.  R. 
Co.  157  Mass.  7,  34  Am.  St.  Rep.  250,  31  N.  E. 
697. 

A  court  of  equity  should  not  take  jurisdic- 
tion of  a  suit  relating  to  the  Internal  manage- 
ment of  a  foreign  corporation  at  the  Instance 
of  one  of  its  stockholders,  when  no  question 
of  public  concern  is  involved,  and  all  the  prop- 
erty of  the  company  with  which  it  does  the 
business  it  was  created  to  do  is  situated  in  its 
home  state.  Bradbury  v.  Waukegan  ft  W.  Min. 
ft  Smelting  Co.  113  111.  App.  600. 

A  contest  between  bona  fide  stockholders  of 
a  corporation  upon  one  side,  and  those  claim- 
ing to  be  stockholders  and  directors  on  the 
other,  is  clearly  one  relating  to  the  internal 
management  of  the  corporation,  and  must  be 
determined  by  the  courts  of  the  state  where  It 
originated.  The  courts  of  another  state  will 
not  assume  jurisdiction  to  determine  it,— es- 
pecially as  the  corporation  Itself  is  a  necessary 
party,  and  is  not.  and  cannot  be  brought, 
within  the  jurisdiction.  Wilklns  v.  Thorne, 
60  Md.  253. 

A  complaint  of  a  stockholder,  that  he  has 
been  deprived  of  his  rights  as  such  by  the 
illegal  action  of  the  board  of  directors,  is  an- 
other case  of  controversy  respecting  only  the 
internal  management  of  the  affairs  of  the  cor- 
poration, and  one  of  which  the  courts  of  a  state 
which  did  not  create  the  corporation  will  not 
take  cognisance.  North  State  Copper  ft  G. 
Min.  Co.  v.  Field.  64  Md.  134.  20  Atl.  1039. 

Our  researches,  said  the  Maryland  court  of 
appeals,  have  enabled  us  to  find  no  case  in 
which  the  courts  of  another  state  than  the  one 
which  created  a  corporation  have  ever  assumed 
jurisdiction  over  a  controversy  between  a  set 
of  bona  fide  stockholders  In  a  foreign  corpora- 
tion and  persons  claiming  to  be  stockholders 
and  officers  thereof, — a  contest  clearly  relating 
to  the  Internal  management  of  the  corporation  ; 
and  we  think  none  can  be  found.  Indeed  it 
would  be  a  strange  anomaly  if  the  courts  of 
one  state  could  be  vested  with  the  power  to 
dissolve  a  corporation  created  by  another,  and 
assume  control  over  Its  property  for  the  pur- 
pose of  distributing  It  among  those  claiming  to 
be  its  stockholders.  Wilklns  v.  Thorne.  60  Md. 
253. 

A  state  court  of  equity  Is  without  jurisdic- 
tion to  decree  delivery  of  the  bonds  and  stock 
of  a  foreign  railroad  corporation  to  a  foreign 
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construction  company  under  an  executory  con- 
tract to  build  the  railroad  of  the  former  in  an- 
other state,  notwithstanding  the  railroad  cor- 
poration has  an  office  within  the  jurisdiction, 
and  has  appeared  generally  by  attorney,  and  is 
joined  with  a  citizen  alleged  to  have  possession 
of  the  stocks  and  bonds,  and  to  be  about  to  dis- 
pose thereof  in  violation  of  the  complaining 
company's  rights.  Kansas  ft  E.  R.  Constr.  Co. 
v.  Topeka,  S.  ft  \V.  R.  Co.  135  Mass.  34,  46  Am. 
Rep.  439.  The  reason  is  that,  having  no 
power  to  enforce  specific  performance  of  the 
contract  to  build  the  road  In  its  entirety,  the 
court  has  not  power  to  enforce  specific  per- 
formance of  any  part  of  it. 

The  courts  of  Massachusetts  will  not  take 
jurisdiction  of  an  action  by  a  corporation  of  a 
sister  state  against  a  citizen  of  a  third  state, 
to  enforce  his  liability  as  a  stockholder  In  a 
corporation  of  a  fourth  state,  for  Its  debts 
under  a  statute  of  the  latter  state.  Bank  oi 
North  America  v.  Rlndge,  154  Mass.  203.  13 
L.  R.  A.  56,  26  Am.  St.  Rep.  240,  27  N.  E. 
1015. 

This  Is  not  because  It  Is  an  action  to  enforce 
a  penalty,  nor  yet,  because  It  is  opposed  to  the 
public  policy  of  Massachusetts,  but  simply  be* 
cause  It  is  a  suit  which  Involves  the  relations 
between  a  foreign  corporation  and  its  stock- 
holders, in  which  complete  justice,  only,  can  be 
done  by  the  courts  of  the  jurisdiction  where 
the  corporation  was  created.  Ibid. ;  also  Post. 
ft  Co.  v.  Toledo,  C.  ft  St.  L.  R.  Co.  144  Mass. 
341,  59  Am.  Rep.  86,  11  N.  E.  540. 

It  is  not  always  easy  clearly  to  distinguish 
between  acts  which  relate  to  internal  corporate 
management  and  those  which  do  not,  but  the 
distinction  is  made  thus :  Where  the  act  com- 
plained of  affects  the  complainant  solely  in 
his  capacity  as  a  member  of  the  corporation, 
whether  as  shareholder  or  officer,  and  is  a  cor- 
porate act,  whether  by  stockholders,  directors, 
or  agents,  the  action  1b  one  of  Internal  manage- 
ment, and  the  courts  invoked  will  not  take 
jurisdiction  when  the  corporation  is  a  foreign 
one ;  where,  however,  the  act  of  a  foreign  cor- 
poration affects  the  complainant's  Individual 
rights  only,  then  the  courts  of  the  forum  will 
take  jurisdiction,  provided  the  cause  of  action 
arose  in  their  territory.  North  State  Copper 
ft  G.  Min.  Co.  v.  Field,  64  Md.  154,  20  Atl. 
1039. 

It  is  the  general  rule  that  a  state  court  will 
not  determine  matters  relating  to  the  internal 
management  of  a  foreign  corporation,  but  they 
are  not  always  agreed  as  to  what  acts  relate 
to  Its  internal  management,  and,  whether  or 
not  Jurisdiction  should  be  exercised  In  any 
particular  case  against  a  foreign  corporation  is 
a  question  to  be  determined  rather  with  refer- 
ence to  the  power  of  the  court  taking  It  to 
enforce  whatever  decree  It  may  find  It  necessary 
to  make  in  order  to  do  complete  Justice,  than 
upon  the  possible  effect  of  the  suit  upon  the 
internal  management  of  the  corporation.  State 
ex  rel.  Watklns  v.  North  American  Land  ft 
Timber  Co.  106  La.  621,  87  Am.  8t.  Rep.  309. 
31  So.  172. 

Where  the  relief  sought  can  be  given  by  act- 
ing directly  upon  the  person  of  the  defendant, 
the  court  of  chancery  never  hesitates  to  enter- 
tain the  bill  where  the  defendant  Is  found 
within  Its  jurisdiction,  whether  the  subject- 
matter  of  the  controversy  Is  within  Its  control 
or  not.     Enos  v.  Hunter,  9  111.  211. 
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While,  as  a  general  rule,  courts  of  equity  will 
not  entertain  jurisdiction  of  a  suit  by  a  stock- 
holder against  a  foreign  corporation  in  respect 
of  Its  Internal  affairs,  yet  the  rule  yields  when 
the  public  policy  of  the  state  In  which  such 
suit  is  brought  would  be  contra rened  by  -the 
corporate  action  of  which  the  stockholder  com- 
plains, and  affects  landed  property  within  that 
state.  Harding  v.  American  Glucose  Co.  182 
111.  551,  64  L.  R.  A.  738.  74  Am.  St.  Rep.  189. 
55  N.  E.  577. 

A  court  of  equity,  however,  will,  at  the 
Instance  of  shareholders  In  a  foreign  corpora- 
tion, entertain  jurisdiction  of  a  suit  to  reach 
and  set  aside  a  transfer  of  the  corporate  prop- 
erty within  the  state,  made  to  a  domestic  cor- 
poration, although  the  foreign  corporation  can- 
not be  served  within  the  state,  and  does  not 
appear.  Kldd  v.  New  Hampshire  Traction  Co. 
72  N.  H.  273,  66  L.  R.  A.  574.  56  Atl.  465. 

The  local  courts  will  entertain  a  suit,  by 
minority  stockholders  in  a  foreign  corporation, 
against  the  president  thereof,  to  compel  him  to 
restore  corporate  funds  wrongfully  taken  from 
the  corporation,  when  he  Is  still  in  control, 
and  has  refused  to  allow  the  corporation  to 
prosecute,  and  the  corporation  is  joined  as  a 
party  because  of  that  refusal.  Wineburgh  v. 
United  States  Steam  ft  Street  R.  Advertising 
Co.  173  Mass.  60,  73  Am.  St.  Rep.  261,  53  N. 
ET.  145. 

The  courts  have  no  jurisdiction  or  power  to 
regulate  merely  Internal  affairs  of  a  foreign 
corporation,  unless  expressly  Invested  with  It 
by  statute.  North  State  Copper  &  <;.  Min.  Co. 
v.  Field.  64  Md.  154.  20  Atl.  1039. 

Even  a  statute  in  broad  and  comprehensive 
terms  conferring  jurisdiction  upon  state  courts 
In  suits  and  actions  against  foreign  corpora- 
tions will  not  clothe  them  with  power  to  deter- 
mine controversies  respecting  purely  Internal 
affairs.  Condon  v.  Mutual  Reserve  Fund  Life 
Asso.  89  Md.  99.  44  L.  R.  A.  149,  73  Am.  St. 
Rep.  169,  42  Atl.  944. 

A  statute  providing  for  the  maintenance  of 
an  action  against  one  or  more  trustees,  direct- 
ors, managers,  or  other  officers,  of  a  corpora- 
tion, to  compel  them  to  account  for  their  official 
conduct  In  managing  and  disposing  of  the  cor- 
porate funds  and  property,  and  to  pay  back 
any  money,  or  the  value  of  any  property,  they 
have  unjustlfledly  acquired,  lost,  or  wasted,  by 
any  creditor  or  any  other  trustee,  director, 
manager,  or  superintending  officer,  applies  as 
well  to  foreign  as  to  domestic  corporations : 
and  the  residence  of  the  parties  plaintiff  and 
defendant  Is  not  material.  Miller  v.  Qulncy, 
179  N.  Y.  294,  72  N.  E.  116. 

The  New  York  statute  (Code  Civ.  Proc.  § 
1810,  subdlv.  3),  enabling  a  corporate  stock- 
holder to  bring  an  action  to  preserve  the 
assets  of  a  corporation  by  means  of  a  receiver- 
ship when  there  is  no  officer  empowered  to 
hold  the  same,  applies  to  foreign  corporations 
as  well  as  to  domestic  ones,  and  entitles  non- 
resident stockholders  thereof  to  maintain  such 
suits  in  a  case  where  the  corporation  has 
valuable  assets  in  New  York,  and  has  been  put 
in  the  hands  of  a  receiver  in  its  home  state. 
MacNabb  v.  Porter  Air-Lighter  Co.  44  App. 
I>iv.  102,  60  N.  Y.  Supp.  694. 

c.  In  nuiU  bp  citizen*  of  the  rnitcrt  States. 

The  doctrine  that  In  the  Federal  courts  a 
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corporation  is  conclusively  presumed  to  be  a 
citizen  of  the  state  which  created  it,  and  no 
averment  or  proof  of  the  citizenship  of  its 
members  elsewhere  will  be  permitted,  is  lim- 
ited to  the  purposes  of  jurisdiction  of  said 
courts,  founded  upon  the  diverse  citizenship 
of  the  parties  to  litigations  In  them.  Balti- 
more ft  O.  R.  Co.  v.  Harris,  12  Wall.  65,  20 
L.  ed.  354. 

The  Constitution  of  the  United  States.  In 
declaring  the  citizens  of  each  state  entitled  to 
all  the  privileges  and  Immunities  of  citizens 
in  the  several  states,  does  not  secure  any 
rights  to  corporations,  since  they  are  not  citi- 
zens within  Its  meaning.  Paul  v.  Virginia,  8 
Wall.  168,  19  L.  ed.  357  ;  Ducat  v.  Chicago,  10 
Wall.  410,  19  L.  ed.  972;  Liverpool  ft  L.  Life 
ft  F.  Ins.  Co.  v.  Massachusetts  (Liverpool  ft 
L.  Life  ft  F.  Ins.  Co.  v.  Oliver)  10  Wall.  566. 
19  L.  ed.  1029;  Fire  Asso.  of  Philadelphia  v. 
New  York,  119  U.  S.  110.  30  L.  ed.  342,  7 
Sup.  Ct.  Rep.  108;  Pembina  Consol.  Silver 
Mln.  ft  Mill.  Co.  v.  Pennsylvania,  125  U.  S. 
181,  31  L.  ed.  650.  2  Inters.  Com.  Rep.  24.  8 
Sup.  Ct.  Rep.  737 :  Warren  Mfg.  Co.  v.  Etna 
Ins.  Co.  2  Paine.  501.  Fed.  Cas.  No.  17.206; 
Singer  Mfg.  Co.  v.  Wright.  33  Fed.  121  :  Utley 
v.  Clark-Gardner  Lode  Mln.  Co.  4  Colo.  371  ; 
State  er  ret.  Baltimore  ft  O.  Teleg.  Co.  v. 
Delaware  ft  A.  Teleg.  ft  Teleph.  Co.  7  Houst. 
(Del.)  269,  31  Atl.  714;  Scottish  Union  ft 
Nat.  Ins.  Co.  v.  Herrlott,  109  Iowa,  606.  77 
Am.  St.  Rep.  548,  80  N.  W.  665:  Com.  v.  Mil- 
ton. 12  B.  Mon.  212,  54  Am.  Dec.  522; 
Phoenix  Ins.  Co.  v.  Com.  5  Bush.  68,  96  Am. 
Dec.  331 ;  Woodward  v.  Com.  9  Kv.  L.  Rep. 
670,  7  8.  W.  613;  State  v.  Lathrop.  10  La. 
Ann.  398  ;  Moses  v.  State.  65  Miss.  56,  3  So. 
140;  Tatem  v.  Wright,  23  N.  .1.  L.  429;  Peo- 
ple v.  Ira  lay,  20  Barb.  68 :  Fire  Department  v. 
Noble,  3  E.  D.  Smith,  440 ;  Fire  Department  v. 
Wright,  3  E.  D.  Smith,  453;  Western  U. 
Teleg.  Co!  v.  Mayer,  28  Ohio  St.  521  ;  State 
ex  rel.  Curtis  v.  Brown  ft  S.  Mfg.  Co.  18  R.  I. 
16,  17  L.  R.  A.  856,  25  Atl.  246;  Slaughter  v. 
Com.  13  Gratt.  767. 

Therefore,  if  in  any  case  that  constitutional 
provision  can  be  invoked  to  compel  a  state 
court  to  take  jurisdiction  of  a  suit,  It  must  be 
one  In  which  the  plaintiff  1b  a  natural  person, 
and,  of  course,  a  citizen  of  the  United  States. 
And  a  foreign  corporation,  although  of  a  sister 
state,  Is  admitted  to  prosecute  actions  only  by 
favor  of  the  state  in  which  the  tribunal  to 
which  it  appeals  sits. 

While  that  clause  of  the  Federal  Constitu- 
tion declaring  the  citizens  of  each  state  en- 
titled to  all  privileges  and  Immunities  of  citi- 
zens In  the  several  states  does  not  apply  to 
corporations,  yet.  ns  an  established  comity, 
almost  as  Inviolable,  entitles  a  natural  citizen 
of  any  state  to  make  contracts  and  prosecute 
suits  in  any  other  state,  there  is  no  reason 
why  the  same  international  law  should  not. 
when  there  Is  no  local  Interdict,  equally  apply 
In  all  the  states  to  the  corporations  of  each 
other.  Lathrop  v.  Commercial  Bank,  8  Dana, 
114.  33  Am.  Dec.  481. 

Inasmuch  as  corporations  are  not  citizens,  a 
statute  which  denies  to  foreign  corporations 
the  right  to  litigate  In  the  courts  of  the  state 
which  enacted  Its  actions  against  other  foreign 
corporations,  except  in  certain  specified  cases, 
is  not  In  conflict  with  the  provision  of  the 
National  Constitution,  declaring  the  citizens  of 
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each  state  entitled  to  all  tbe  privileges  and 
Immunities  of  citizens  in  the  several  states. 
Duquesne  Club  v.  Penn  Bank,  35  Hun,  390. 

The  courts  of  every  state  in  the  Union,  when 
there  is  no  statutory  provision  to  the  contrary, 
are  open  to  the  citizen  of  any  state,  to  seek 
his  redress  against  another,  whether  that  other 
resides  where  they  sit  or  not.  Miller  v.  Black, 
47  N.  C.  (2  Jones,  L.)  341. 

As  a  citizen  of  the  state  may  sue,  in  the 
state  courts,  a  foreigner  found  therein,  upon 
a  personal  cause  of  action,  the  citizen  of  any 
other  state  may  do  likewise,  since  the  Federal 
Constitution  secures  to  the  citizens  of  each 
state  tbe  rights,  privileges,  and  Immunities  of 
citizens  in  the  several  states.  Barrell  v.  Ben- 
jamin, 15  Mass.  354. 

A  citizen  of  one  of  the  United  States  is,  by 
virtue  of  the  14th  Amendment  to  the  Federal 
Constitution,  entitled,  as  a  suitor  in  the  courts 
of  another  state,  to  all  the  rights  the  law  of 
that  state  gives  to  its  own  citizens,  even  In 
proceedings  against  a  foreign  corporation. 
Sturtevant  v.  Armsby  Co.  66  N.  II.  557,  40 
Am.  St.  Rep.  627,  23  Atl.  368. 

A  citizen  of  one  state  is  entitled.  In  another, 
to  all  the  rights  the  law  of  the  latter  gives  Its 
own  citizens.  In  seeking  remedies  In  the  courts, 
in  virtue  of  the  14th  Amendment  to  the  Fed- 
eral Constitution.  Kidd  v.  New  Flampshire 
Traction  Co.  72  N.  II.  273,  66  L.  R.  A.  574,  56 
Atl.  465. 

The  Constitution  of  the  United  States,  In 
securing  to  the  citizens  of  each  state  all  tbe 
rights,  privileges,  and  Immunities  of  citizens 
In  the  several  states,  entitles  a  nonresident 
citizen  to  bring  and  maintain  an  action  against 
a  foreign  corporation  Jn  a  state  court  In  any 
case  In  which  a  citizen  of  that  state  may  do 
so.  State  ex  rel.  Wat  kins  v.  North  American 
Land  &  Timber  Co.  106  La.  621,  87  Am.  St. 
Rep.  300,  31  So.  172. 

The  discretion  of  a  court  to  decline  Jurisdic- 
tion of  a  suit  between  persons  residing  outside 
of  tbe  state  In  which  it  sits,  and  where  the 
subject-matter  of  the  controversy  did  not  arise 
in  Its  own  state.  Is  trammeled  by  the  provi- 
sion of  the  Federal  Constitution  entitling  the 
citizens  of  each  state  to  all  the  privileges  and 
immunities  of  citizens  in  the  several  states. 
A  citizen  of  one  of  the  United  States  Is  held 
to.  have  a  constitutional  right  to  seek  his  legal 
remedy  In  another  state.  If  the  courts  therein 
can  obtain  jurisdiction  over  the  person  of  his 
opponent.  But  no  such  right  belongs  to  an 
alien  subject  of  a  foreign  country.  Cofrode  v. 
Gartner,  79  Mich.  332.  7  L.  R.  A.  511.  44  N. 
W.  623;  Eingartner  v.  Illinois  Steel  Co.  94 
Wis.  70,  34  L.  R.  A.  503,  50  Am.  St.  Rep.  859, 
68  N.  W.  664. 

Inasmuch  as  the  cause  of  action  In  the  case 
of  Morris  v.  Missouri  P.  R.  Co.  78  Tex.  17.  9 
L.  R.  A.  349,  22  Am.  St.  Rep.  17.  14  S.  W. 
228.  made  the  action  local,  and  not  transitory, 
that  decision  Is  not  valuable  as  an  authority 
upon  the  right  of  the  courts  of  one  state  to 
decline  jurisdiction  of  a  suit  between  citizens 
of  another  state ;  and  what  Is  said  at  the  close 
of  the  opinion  therein,  with  regard  to  the 
power  of  dismissing  the  case  on  account  of 
the  residence  of  the  parties.  Is  obiter,  said  the 
Wisconsin  supreme  court,  in  disapproval  and 
criticism.  Eingartner  v.  Illinois  Steel  Co.  94 
Wis.  70.  34  T,.  R.  A.  503,  59  Am.  St.  Rep.  859, 
68  N.  W.  664. 
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Cassoday,  J.,  who  dissented  In  the  Ein- 
gartner Case,  upon  the  proposition  that  a  citi- 
zen of  one  state  had  a  constitutional  right  to 
enter  the  courts  of  another  state,  seeking  or- 
dinary legal  remedies  in  transitory  actions,  did 
not  discriminate  between  natural  persons  who 
are  citizens  of  the  United  States,  and  as  such 
entitled  In  each  state  to  the  rights,  privileges, 
and  Immunities  of  citizens  in  the  several  states, 
and  corporations  which  are  not  citizens  at  all, 
and  are  entitled  to  none  of  tbe  rights,  priv- 
ileges, or  Immunities  of  citizens.  The  cases  he 
cites  as  authorities  for  the  proposition  that 
courts  may  refuse,  at  will,  to  take  jurisdiction 
of  legal  proceedings  instituted  by  foreigners 
are  cases  where  the  plaintiffs  were  corpora- 
tions. 

The  dissent  of  Campbell,  J.,  In  Cofrode 
v.  Gartner.  79  Mich.  332,  7  L.  R.  A.  511.  44 
N.  W.  623.  rested  upon  grounds  not  related  to 
this  point. 

The  statute  of  New  York  In  respect  of  suits 
against  foreign  corporations  discriminates  be- 
tween residents  and  nonresidents.  A  resident 
of  the  state  can  sue,  in  the  state  courts,  a 
foreign  corporation  for  any  caused  but  a  non- 
resident Is  permitted  to  do  so  only  when  his 
cause  of  action  arose,  or  Its  subject  Is  situ- 
ated. In  the  state  of  New  York.  The  New 
York  courts  hold  this  statute  not  In  conflict 
with  the  Federal  Constitution. 

A  statute  limiting  the  Jurisdiction  of  the 
domestic  courts  In  actions  against  one  foreign 
corporation  by  another,  or  by  a  nonresident  of 
the  state,  to  those  wherein  the  subject-matter 
is  situated,  or  the  cause  of  action  arose,  within 
the  state,  while  permitting  any  resident  of  the 
state  to  maintain  an  action  against  any  for- 
eign corporation,  does  not  discriminate  be- 
tween citizens  of  other  states  and  citizens  of 
the  domestic  state,  but  merely  between  resi- 
dents and  nonresidents,  and,  therefore,  Is  not 
in  conflict  with  tbe  provision  of  the  Federal 
Constitution  declaring  the  citizens  of  each 
state  entitled  to  all  the  rights,  privileges,  and 
Immunities  of  citizens  in  the  several  states. 
Robinson  v.  Oceanic  Steam  Nav.  Co.  112  N.  Y. 
315,  2  L.  R.  A.  636,  19  N.  E.  625. 

A  statute  which  does  not  permit  actions  In 
the  local  courts  against  foreign  corporations 
to  .be  maintained  by  any  but  residents  of  the 
state,  except  In  certain  specified  cases.  Is  not 
violative  of  the  provision  of  the  National  Con- 
stitution declaring  the  citizens  of  each  state 
entitled  to  all  the  privileges  and  immunities 
of  citizens  In  the  several  states :  since  the  right 
to  litigate  Is  not  made  dependent  upon  citizen- 
ship, but  upon  residence,  a  citizen  who  hap- 
pens to  reside  out  of  the  state  being  as  much 
excluded  as  any  nonresident.  Adams  v.  Penn 
Bank,  35  Hun,  393. 

Earl.  J.,  In  the  court  of  appeals,  brushed 
aside  the  constitutional  provision  with  the  re- 
mark that  It  was  "sufficient  to  say  that  it 
has  no  application  to  a  case  like  this.**  Rob- 
inson v.  Oceanic  Steam  Nav.  Co.  112  N.  Y. 
324.   2  L.  R.  A.  638.   19  N.  E.  625. 

The  distinction  made  between  citizenship 
and  residence  looks  like  playing  upon  words. 
In  spite  of  the  language  of  the  statute.  It 
really  accords  to  a  citizen  of  New  York  a 
privilege.  In  suing  a  foreign  corporation,  de- 
nied to  citizens  of  other  states  In  the  Union. 
For  citizenship  In  a  state  depends  upon  resi- 
dence.— residence    legally     implies    citizenship. 
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Sully  v.  American  Nat.  Bank.  178  U.   S.  280, 
44  L.  ed.  1072,  20  Sup.  Ct.  Hep.  035. 

X.  Locus  of  the  cause  or  subject  of  action. 
a.  In  general. 

At  common  law  all  personal  actions,  whether 
ex  delicto  or  ex  contractu,  are  transitory,  and 
may  be  brought  wherever  the  defendant  can 
be  found.  Nelson  v.  Chesapeake  ft  O.  R.  Co. 
88  Va.  971,  15  L.  R.  A.  588,  14  S.  E.  838. 

It  Is  not  a  debatable  question  that  actions 
transitory  In  their  nature  may  be  maintained 
In  any  jurisdiction  In  which  the  defendant  Is 
found  and  legally  served  with  process.  Smith 
v.  Gibson,  83  Ala.  284,  3  So.  321. 

The  locality  of  a  personal  trespass  does  not, 
of  Itself,  oust  the  jurisdiction,  where  the  court 
has  lawfully  obtained  control  of  the  parties. 
Great  Western  H.  Co.  v.  Miller,  19  Mich.  305. 
When  the  necessary  parties  are  before  a 
court  of  equity.  It  Is  immaterial  that  the  res 
of  a  controversy,  whether  It  be  real  or  per- 
sonal property,  Is  beyond  the  territorial  juris- 
diction of  the  tribunal.  Craft  v.  Indiana,  D. 
ft  W.  R.  Co.  166  111.  580,  46  N.  E.  1132. 

Wherever,  by  either  the  common  law  or  the 
statute  law  of  a  state,  a  right  of  action  has 
become  fixed  and  a  legal  liability  Incurred,  that 
liability  may  be  enforced,  and  the  right  of 
action  pursued,  in  any  court  which  has 
Jurisdiction  of  such  matters,  and  can  obtain 
Jurisdiction  of  the  parties.  Den  nick  v.  Cen- 
tral R.  Co.  103  IT.  8.  11,  26  L.  ed.  439. 

Actions  to  recover  damages  for  personal  in- 
juries are  transitory  In  their  nature,  and  may 
be  prosecuted  In  other  jurisdictions  than  where 
rhey  occur.  Burns  v.  Grand  Rapids  ft  I.  R. 
Co.  113  Ind.  169,  15  X.  E.  230:  Cincinnati,  II. 
*  D.  R.  Co.  v.  McMullen.  117  Ind.  439.  10 
Am.  St.  Rep.  67,  20  N.  E.  287 ;  Morrla  v.  Chi- 
cago, R.  I.  ft  P.  R.  Co.  65  Iowa.  727.  54  Am. 
Rep.  39,  23  N.  W.  143:  Boyce  v.  Wabash  R. 
Co.  63  Iowa,  70.  50  Am.  Rep.  730,  18  N.  W. 
673. 

The  action  of  trespass  Is  strictly  personal. 
and  may  be  brought  anywhere  regardless  of 
tbe  place  where  the  supposed  Injury  happened. 
Hannibal  ft  St.  J.  R,  Co.  v.  Mahoney,  42  Mo. 
467. 

A  statute  empowering  a  court  to  try  all 
local  actions  arising  within  the  county,  and 
all  transitory  ones  although  not  arising  there. 
fflves  it  Jurisdiction  of  an  action  for  a  personal 
tort  done  outside  of  the  state.  Smith  v.  Bull. 
17  Wend.  323. 

The  authorities  sustain  the  doctrine  that 
courts  of  general  jurisdiction  entertain  actions 
for  personal  Injuries,  even  where  the  party 
complained  of  Is  a  foreign  corporation,  and 
the  act  complained  of  was  done  In  another 
urate.'    Purtls   v.    Bradford.   33   Win.    10O. 

The  doctrine  that  a  transitory  action  of 
which  the  subject-matter  arose  In  one  state  is 
triable  fn  the  courts  of  another  state,  pro- 
vided jurisdiction  of  the  par  tie*  is  obtained, 
i*  declared  by  the  Wisconsin  supreme  court  to 
h*  -  in  accord  with  the  decision*  everywhere. 
and  ft  Is  unnecessary  to  cite  authorities.  FHn- 
gartner  v.  Illinois  Steel  Co.  94  Win  TO.  34  L.. 
B.  A.  5«3.  59  Am.  St.  Rep.  »59.  6*  X.  W. 
»ft4. 

A  law  requiring  an  ft*  against  railroad  cor- 
poration* for  Injuries  to  person  or  property  to 
»-?  brought  In  the  county  where  the  cause  of 
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action  originated.  If  the  company  has  an 
agent  there,  otherwise  In  the  county  where  It 
resides,  does  not  apply  to  causes  of  action  that 
arise  outside  the  state.  South  Carolina  ft  G. 
R.  Co.  v.  Dletzen,  101  Ga.  730,  29  S.  E.  292. 

An  action  for  damages  on  account  of  an  al- 
leged wrongful  ejection  of  a  passenger  from  a 
railroad  train  Is  a  transitory  one,  which  any 
court  which  lawfully  obtains  jurisdiction  of 
tbe  parties  has  jurisdiction  to  determine. 
Great  Western  R.  Co.  v.  Miller,  19  Mich.  305. 

Personal  contracts  have  no  situs,  but  follow 
the  debtor  wherever  he  goes ;  and  there  Is  no 
good  reason  why  the  courts  of  any  country 
may  not  lend  their  aid  to  enforce  such  con- 
tracts.    Barrell  v.   Benjamin.   15   Mass.  H54. 

A  contract  of  insurance  Is  persona]  In  Its 
nature,  and  an  uctlon  upon  It  may  be  brought 
wherever  the  Insurer  can  be  duly  served  with 
process.  Insurance  Co.  of  N.  A.  v.  McLlmans, 
28  Neb.  653,  44  N.  W.  991. 

If  a  state  statute  makes  It  unlawful  for  for- 
eign corporations  to  do  bualness  In  the  enact- 
ing state  until  they  file  with  a  designated  offi- 
cial resolutions  of  their  directors  consenting 
that  In  sulta  against  them  process  may  be 
served  upon  any  of  their  agents  fn  the  state 
with  the  like  effect  as  If  they  were  domestic 
corporations,  a  foreign  corporation  which  com- 
piles with  such  statute  may  lie  brought  tinder 
the  jurisdiction  of  the  local  courts  by  process 
served  according  to  Its  requirements,  whether 
the  cause  of  action  arose  In  or  out  of  the 
state.  Mooney  v.  Bit  ford  ft  ii.  Mfg.  Co.  18 
C.  C.  A.  421.  34  T.  S.  App.  581.  72  Fed.  32. 

When  a  statute  provides  generally  that  for- 
eign corporations  transacting  business  within 
the  state  which  enacted  it  may  tie  sued  in  the 
state  courts  by  service  upon  the  managing 
agents  within  the  state,  the  jurisdiction  Is  not 
confined  to  actions  arising  out  of  transactions 
within  the  state,  nor  to  thorn*  brought  by  resi- 
dents, but  it  extends  to  any  action  for  a 
transitory  cause,  even  though  Imsed  upon  a 
foreign  contract,  and  respecting  a  foreign  sub- 
ject, and  brought  by  a  foreign  corporation. 
Mobr  ft  M.  Distilling  Co.  v.  Insurance  Cos.  12 
Fed.  474. 

An  action  upon  a  stockholder's  liability  for 
corporate  Indebtedness,  given  by  the  statutes 
of  the  state  which  created  the  corporation,  is 
transitory,  not  local,  and  may  be  maintained 
In  any  court  of  competent  jurisdiction  where 
the  stockholder  may  be  found  and  legally 
served  with  process.  Whitman  v.  National 
Bank.  28  C.  (\  A.  404.  51  V.  S.  App.  536,  83 
Fed.  288.  Affirmed  In  176  V.  S.  559.  44  L. 
ed.  587.  20  Sup.  Ct.  Rep.  477  ;  Whitman  v. 
''Itlsena'  Rank.  49  r.  C.  A.  122.  110  Fed. 
503. 

The  English  court  of  chancery  has  the  same 
jur  lad  let  Ion  respecting  any  contract  made  or 
equity  between  persona  In  England  relating  to 
lands  or  assets  In  a  foreign  country,  as  it  has 
where  the  lands  or  property  are  In  England, 
and  may.  the  letter  of  the  rulea  permitting.  In 
the  one  case  as  in  the  other,  allow  service  of 
process  to  I*  m;ide  out  of  the  jurisdiction, 
upon  any  necessary  party,  natural  or  a  crea- 
ture of  law.  iMider  v.  Amsterdarosch  Trustees 
Kantoor  |H"»2|  1  f'h.  132.  71  I..  J.  Ch.  X.  K. 
618.  87    L.  T.    X.    S.    22.   SO   Week.   Rep.   r»51. 

It  la  essential.  wh*»n  a  foreign  corporation 
has  no  property  that  can  be  attached  in  the 
state  of   New    York,    to   give  Jurisdiction    in    ac- 
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each  state  entitled  to  all  tbe  privileges  and 
Immunities  of  citizens  In  the  several  states. 
Duquesne  Club  v.  Penn  Bank,  35  Hun,  390. 

The  courts  of  every  state  In  the  Union,  when 
there  Is  no  statutory  provision  to  the  contrary, 
are  open  to  the  citizen  of  any  state,  to  seek 
bis  redress  against  another,  whether  that  other 
resides  where  they  sit  or  not.  Miller  v.  Black, 
47  N.  C.  (2  Jones,  L.)  341. 

As  a  citizen  of  the  state  may  sue,  In  the 
state  courts,  a  foreigner  found  therein,  upon 
a  personal  cause  of  action,  the  citizen  of  any 
other  state  may  do  likewise,  since  the  Federal 
Constitution  secures  to  the  citizens  of  each 
state  the  rights,  privileges,  and  immunities  of 
citizens  in  the  several  states.  Barrell  v.  Ben- 
jamin, 15  Mass.  354. 

A  citizen  of  one  of  the  United  States  Is,  by 
virtue  of  the  14th  Amendment  to  the  Federal 
Constitution,  entitled,  as  a  suitor  In  tbe  courts 
of  another  state,  to  all  the  rights  the  law  of 
that  state  gives  to  its  own  citizens,  even  In 
proceedings  against  a  foreign  corporation. 
Sturtevant  v.  Armsby  Co.  66  N.  H.  557,  49 
Am.  St.  Rep.  627.  23  Atl.  368. 

A  citizen  of  one  state  Is  entitled,  in  another, 
to  all  the  rights  the  law  of  the  latter  gives  its 
own  citizens,  in  seeking  remedies  in  the  courts, 
In  virtue  of  the  14th  Amendment  to  the  Fed- 
eral Constitution.  Kldd  v.  New  Hampshire 
Traction  Co.  72  N.  II.  273,  66  L.  R.  A.  574,  56 
Atl.  465. 

The  Constitution  of  the  United  States,  in 
securing  to  the  citizens  of  each  state  all  the 
rights,  privileges,  and  immunities  of  citizens 
in  the  several  states,  entitles  a  nonresident 
citizen  to  bring  and  maintain  an  action  against 
a  foreign  corporation  jn  a  state  court  In  any 
case  In  which  a  citizen  of  that  state  may  do 
so.  State  ex  rel.  Watkins  v.  North  American 
Land  ft  Timber  Co.  106  La.  621,  87  Am.  St. 
Rep.  309,  31  So.  172. 

The  discretion  of  a  court  to  decline  jurisdic- 
tion of  a  suit  between  persons  residing  outside 
of  the  state  In  which  it  sits,  and  where  the 
subject-matter  of  the  controversy  did  not  arise 
in  its  own  state,  is  trammeled  by  the  provi- 
sion of  the  Federal  Constitution  entitling  the 
citizens  of  each  state  to  all  the  privileges  and 
immunities  of  citizens  in  the  several  states. 
A  citizen  of  one  of  the  United  States  is  held 
to.  have  a  constitutional  right  to  seek  his  legal 
remedy  in  another  state,  if  the  courts  therein 
can  obtain  jurisdiction  over  the  person  of  his 
opponent.  But  no  such  right  belongs  to  an 
alien  subject  of  a  foreign  country.  Cofrode  v. 
Gartner,  79  Mich.  332.  7  L.  R.  A.  511.  44  N. 
W.  623;  Bingartner  v.  Illinois  Steel  Co.  94 
Wis.  70.  34  L.  R.  A.  503.  59  Am.  St.  Rep.  859. 
(58  N.  W.  664. 

Inasmuch  as  the  cause  of  action  In  the  case 
of  Morris  v.  Missouri  P.  R.  Co.  78  Tex.  17.  9 
L.  R.  A.  349,  22  Am.  St.  Rep.  17.  14  S.  W. 
228,  made  the  action  local,  and  not  transitory, 
that  decision  Is  not  valuable  as  an  authority 
upon  the  right  of  the  courts  of  one  state  to 
decline  jurisdiction  of  a  suit  between  citizens 
of  another  state ;  and  what  is  said  at  the  close 
of  the  opinion  therein,  with  regard  to  the 
power  of  dismissing  the  case  on  account  of 
the  residence  of  the  parties.  Is  ohiter.  said  the 
Wisconsin  supreme  court,  In  disapproval  and 
criticism.  Elngartner  v.  Illinois  Steel  Co.  94 
Wis.  70,  34  L.  R.  A.  503,  59  Am.  St.  Rep.  859. 
68  N.  W.  004. 
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Cassoday,  J.,  who  dissented  in  the  Bin- 
gartner Case,  upon  the  proposition  that  a  citi- 
zen of  one  state  had  a  constitutional  right  to 
enter  the  courts  of  another  state,  seeking  or- 
dinary legal  remedies  in  transitory  actions,  did 
not  discriminate  between  natural  persons  who 
are  citizens  of  the  United  State*,  and  as  such 
entitled  in  each  state  to  the  rights,  privileges, 
and  Immunities  of  citizens  in  the  several  states, 
and  corporations  which  are  not  citizens  at  all, 
and  are  entitled  to  none  of  the  rights,  priv- 
ileges, or  immunities  of  citizens.  The  cases  he 
cites  as  authorities  for  the  proposition  that 
courts  may  refuse,  at  will,  to  take  jurisdiction 
of  legal  proceedings  instituted  by  foreigners 
are  cases  where  the  plaintiffs  were  corpora- 
tions. 

The  dissent  of  Campbell,  J.,  in  Cofrode 
v.  Gartner,  79  Mich.  332,  7  L.  R.  A.  511.  44 
N.  W.  623,  rested  upon  grounds  not  related  to 
this  point. 

The  statute  of  New  York  In  respect  of  suits 
against  foreign  corporations  discriminates  be- 
tween residents  and  nonresidents.  A  resident 
of  the  state  can  sue,  in  the  state  courts,  a 
foreign  corporation  for  any  caus£,  but  a  non- 
resident Is  permitted  to  do  so  only  when  his 
cause  of  action  arose,  or  its  subject  is  situ- 
ated, In  the  state  of  New  York.  The  New 
York  courts  hold  this  statute  not  in  conflict 
with  the  Federal  Constitution. 

A  statute  limiting  the  jurisdiction  of  the 
domestic  courts  In  actions  against  one  foreign 
corporation  by  another,  or  by  a  nonresident  of 
the  state,  to  those  wherein  the  subject-matter 
Is  situated,  or  the  cause  of  action  arose,  within 
the  state,  while  permitting  any  resident  of  the 
state  to  maintain  an  action  against  any  for- 
eign corporation,  does  not  discriminate  be- 
tween citizens  of  other  states  and  citizens  of 
the  domestic  state,  but  merely  between  resi- 
dents and  nonresidents,  and,  therefore,  Is  not 
in  conflict  with  the  provision  of  the  Federal 
Constitution  declaring  the  citizens  of  each 
state  entitled  to  all  the  rights,  privileges,  and 
Immunities  of  citizens  In  the  several  states. 
Robinson  v.  Oceanic  Steam  Nav.  Co.  112  N.  Y. 
315,  2  L.  R.  A.  636.  19  N.  E.  625. 

A  statute  which  does  not  permit  actions  in 
the  local  courts  against  foreign  corporations 
to  .be  maintained  by  any  but  residents  of  tbe 
state,  except  In  certain  specified  cases,  is  not 
violative  of  the  provision  of  the  National  Con- 
stitution declaring  the  citizens  of  each  state 
entitled  to  all  the  privileges  and  immunities 
of  citizens  In  the  several  states :  since  the  right 
to  litigate  is  not  made  dependent  upon  citizen- 
ship, but  upon  residence,  a  citizen  who  hap- 
pens to  reside  out  of  tbe  state  being  as  much 
excluded  as  any  nonresident.  Adams  v.  Penn 
Bank,  35  Hun,  393. 

Earl.  J.,  in  tbe  court  of  appeals,  brushed 
aside  the  constitutional  provision  with  the  re- 
mark that  It  was  "  sufficient  to  say  that  It 
has  no  application  to  a  case  like  this."  Rob- 
inson v.  Oceanic  Steam  Nav.  Co.  112  N.  Y. 
324.   2  L.   R.  A.  638.   19  N.  E.  625. 

The  distinction  made  between  citizenship 
and  residence  looks  like  playing  upon  words. 
In  spite  of  the  language  of  the  statute.  It 
really  accords  to  a  citizen  of  New  York  a 
privilege,  in  suing  a  foreign  corporation,  de- 
nied to  citizens  of  other  states  in  the  Union. 
For  citizenship  In  a  state  depends  upon  resi- 
dence,— residence    legally    Implies    citizenship. 
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Sully  v.  American  Nat.  Bank,  178  U.  S.  289, 
44  L.  ed.  1072,  20  Sup.  Ct.  Rep.  035. 

X.  Locus  of  the  cause  or  subject  of  action. 
a.  In  general. 

At  common  law  all  personal  actions,  whether 
ex  delicto  or  ex  contractu,  are  transitory,  and 
may  be  brought  wherever  the  defendant  can 
be  found.  Nelson  v.  Chesapeake  ft  O.  R.  Co. 
88  Va.  971,  15  L.  R.  A.  583,  14  S.  E.  838. 

It  Is  not  a  debatable  question  that  actions 
transitory  In  their  nature  may  be  maintained 
In  any  jurisdiction  in  which  the  defendant  Is 
found  and  legally  served  with  process.  Smith 
v.  Gibson,  83  Ala.  284,  3  So.  321. 

The  locality  of  a  personal  trespass  does  not, 
of  itself,  oust  the  jurisdiction,  where  the  court 
has  lawfully  obtained  control  of  the  parties. 
Great  Western  R.  Co.  v.  Miller,  19  Mich.  305. 

When  the  necessary  parties  are  before  a 
court  of  equity,  it  is  immaterial  that  the  res 
of  a  controversy,  whether  it  be  real  or  per- 
sonal property,  is  beyond  the  territorial  juris- 
diction of  the  tribunal.  Craft  v.  Indiana,  D. 
ft  W.  R.  Co.  166  111.  580,  46  N.  E.  1132. 

Wherever,  by  either  the  common  law  or  the 
statute  law  of  a  state,  a  right  of  action  has 
become  fixed  and  a  legal  liability  Incurred,  that 
liability  may  be  enforced,  and  the  right  of 
action  pursued,  in  any  court  which  has 
jurisdiction  of  such  matters,  and  can  obtain 
jurisdiction  of  the  parties.  Dennlck  v.  Cen- 
tral R.  Co.  103  IT.  8.  11,  26  L.  ed.  439. 

Actions  to  recover  damages  for  personal  In- 
juries are  transitory  In  their  nature,  and  may 
lie  prosecuted  In  other  jurisdictions  than  where 
they  occur.  Burns  v.  Grand  Rapids  ft  I.  R. 
Co.  113  Ind.  169,  15  N.  B.  230;  Cincinnati,  II. 
&  D.  R.  Co.  v.  McMullen.  117  Ind.  439,  10 
Am.  St.  Rep.  67,  20  N.  E.  287 ;  Morris  v.  Chi- 
cago, R.  I.  ft  P.  R.  Co.  65  Iowa,  727.  54  Am. 
Rep.  39,  23  N.  W.  143:  Boyce  v.  Wabash  R. 
Co.  63  Iowa,  70.  50  Am.  Rep.  730,  18  N.  W. 
673. 

The  action  of  trespass  Is  strictly  personal. 
and  may  be  brought  anywhere  regardless  of 
the  place  where  the  supposed  Injury  happened. 
Hannibal  ft  St.  J.  R.  Co.  v.  Mahoney,  42  Mo. 
467. 

A  statute  empowering  a  court  to  try  all 
local  actions  arising  within  the  county,  and 
all  transitory  ones  although  not  arising  there, 
gives  It  jurisdiction  of  an  action  for  a  personal 
tort  done  outside  of  the  state.  Smith  v.  Bull. 
17  Wend.  323. 

The  authorities  sustain  the  doctrine  that 
courts  of  general  jurisdiction  entertain  actions 
for  personal  injuries,  even  where  the  party 
complained  of  Is  a  foreign  corporation,  and 
the  act  complained  of  was  done  In  another 
state.'    Curtis  v.   Bradford.  33  Wis.    100. 

The  doctrine  that  a  transitory  action  of 
which  the  subject-matter  arose  In  one  state  is 
triable  In  the  courts  of  another  state,  pro- 
vided jurisdiction  of  the  parties  is  obtained, 
is  declared  by  the  Wisconsin  supreme  court  to 
be  "  In  accord  with  the  derisions  everywhere, 
and  it  is  unnecessary  to  cite  authorities.  Eln- 
gartner  v.  Illinois  Steel  Co.  04  Wis.  70.  34  L,. 
R.  A.  503,  59  Am.  St.  Rep.  859.  68  N,  W. 
664. 

A  law  requiring  suits  against  railroad  cor- 
porations for  Injuries  to  person  or  property  to 
be  brought  In  the  county  where  the  cause  of 
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action  originated,  if  the  company  has  an 
agent  there,  otherwise  In  the  county  where  It 
resides,  does  not  apply  to  causes  of  action  that 
arise  outside  the  state.  South  Carolina  ft  G. 
R.  Co.  v.  Dletzen,  101  Ga.  730,  29  S.  E.  292. 

An  action  for  damages  on  account  of  an  al- 
leged wrongful  ejection  of  a  passenger  from  a 
railroad  train  Is  a  transitory  one,  which  any 
court  which  lawfully  obtains  jurisdiction  of 
the  parties  has  jurisdiction  to  determine. 
Great  Western  R.  Co.  v.  Miller,  19  Mich.  305. 

Persona]  contracts  have  no  situs,  but  follow 
the  debtor  wherever  he  goes ;  and  there  is  no 
good  reason  why  the  courts  of  any  country 
may  not  lend  their  aid  to  enforce  such  con- 
tracts.    Barrell  v.   Benjamin,   15   Mass.  354. 

A  contract  of  Insurance  Is  personal  In  its 
nature,  and  an  action  upon  it  may  be  brought 
wherever  the  insurer  can  be  duly  served  with 
process.  Insurance  Co.  of  N.  A.  v.  McLimans, 
28  Neb.  653,  44  N.  W.  991. 

If  a  state  statute  makes  ft  unlawful  for  for- 
eign corporations  to  do  business  In  the  enact- 
ing state  until  they  tile  with  a  designated  offi- 
cial resolutions  of  their  directors  consenting 
that  In  suits  against  them  process  may  be 
served  upon  any  of  their  agents  In  the  state 
with  the  like  effect  as  If  they  were  domestic 
corporations,  a  foreign  corporation  which  com- 
piles with  such  statute  may  1>e  brought  under 
the  jurisdiction  of  the  local  courts  by  process 
served  according  to  Its  requirements,  whether 
the  cause  of  action  arose  in  or  out  of  the 
state.  Mooney  v.  Ruford  ft  (I.  Mfg.  Co.  18 
C.  C.  A.  421,  34  lT.  8.  App.  581,  72  Fed.  32. 

When  a  statute  provides  generally  that  for- 
eign corporations  transacting  business  within 
the  state  which  enacted  It  may  be  sued  in  the 
state  courts  by  service  upon  the  managing 
agents  within  the  state,  the  jurisdiction  is  not 
confined  to  actions  arising  out  of  transactions 
within  the  state,  nor  to  those  brought  by  resi- 
dents, but  it  extends  to  any  action  for  a 
transitory  cause,  even  though  based  upon  a 
foreign  contract,  and  respecting  a  foreign  sub- 
ject, and  brought  by  a  foreign  corporation. 
Mohr  ft  M.  Distilling  Co.  v.  Insurance  Cos.  12 
Fed.  474. 

An  action  upon  a  stockholder's  liability  for 
corporate  Indebtedness,  given  by  the  statutes 
of  the  state  which  created  the  corporation,  is 
transitory,  not  local,  and  may  be  maintained 
In  any  court  of  competent  jurisdiction  where 
the  stockholder  may  be  found  and  legally 
served  with  process.  Whitman  v.  National 
Bank,  28  C.  C.  A.  404,  51  17.  S.  App.  536.  83 
Fed.  288,  Affirmed  in  176  V.  S.  559,  44  L. 
ed.  587,  20  Sup.  Ct.  Rep.  477;  Whitman  v. 
Citizens'  Bank.  49  c.  C.  A.  122.  110  Fed. 
503. 

The  English  court  of  chancery  has  the  same 
jurisdiction  respecting  any  contract  made  or 
equity  between  persons  in  England  relating  to 
lands  or  assets  In  a  foreign  country,  as  it  has 
where  the  lands  or  property  are  in  England, 
and  may.  the  letter  of  the  rules  permitting.  In 
the  one  case  as  In  the  other,  allow  service  of 
process  to  be  made  out  of  the  jurisdiction, 
upon  any  necessary  party,  natural  or  a  crea- 
ture of  law.  Duder  v.  Amsterdamsch  Trustees 
Kantoor  r  1902 ]  2  Ch.  132,  71  L.  J.  Ch.  N.  S. 
618.  87  L.  T..N.  S.  22,  50  Week.  Rep.  551. 

It  Is  essential,  when  a  foreign  corporation 
has  no  property  that,  can  be  attached  In  the 
state  of  New  York,  to  give  jurisdiction  In  ac- 
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tion  where  the  process  is  served,  upon  one  of 
its  directors  temporarily  within  the  state  in 
the  pursuit  of  his  own  business,  that  the  cause 
of  action  involved  be  one  which  arose  within 
the  state.  Hiller  v.  Burlington  &  M.  River  R. 
Co.  70  N.  Y.  223. 

When  a  statute  limits  the  jurisdiction  of  the 
local  courts  in  litigations  instituted  by  non- 
residents against  foreign  corporations  to  cases 
where  the  cause  of  action  arose,  or  the  sub- 
ject-matter is  situated,  within  the  state, 
neither  a  nonresident  natural  person,  nor  a 
foreign  corporation,  can  maintain  an  action  in 
such  courts  against  another  corporation  in  any 
case  not  specified  in  such  statute.  Ervln  v. 
Oregon  R.  &  Nav.  Co.  28  Hun,  269;  Duquesne 
Club  v.  Penn  Bank,  35  Hun,  390 ;  Adams  v. 
Penn  Bank.  35  Hun,  393. 

The  right  of  one  foreign  corporation  to  main- 
tain an  action  against  another  foreign  cor- 
poration depends,  in  the  state  of  New  York, 
primarily  upon  whether  or  not  the  cause  of 
action  arose,  or  the  subject-matter  Is  situated, 
in  that  state.  Toronto  General  Trust  Co.  v. 
Chicago,  B.  &  Q.  R.  Co.  32  Hun,  190. 

Inasmuch  as  the  New  York  courts  have  not 
jurisdiction  of  an  action  by  a  nonresident  of 
the  state  against  a  foreign  corporation,  unless 
the  cause  of  action  arose,  or  the  subject-mat- 
ter of  It  is  situated,  within  the  state,  the 
plaintiff,  In  procuring  the  provisional  remedy 
of  a  warrant  of  attachment  against  the  prop- 
erty of  a  foreign  corporation  before  it  has 
been  served  with  process  or  has  appeared,  must 
affirmatively  show  to  the  court,  either  that  he 
is  a  resident  of  the  state,  so  that  there  is 
jurisdiction  in  any  case,  or,  if  a  nonresident, 
that  the  cause  of  action  arose  in  the  state ; 
otherwise  the  attachment  will  be  vacated  on 
the  papers,  even  at  the  instance  of  a  subse- 
quent attaching  creditor.  Smith  v.  Union 
Milk  Co.  70  Hun,  348,  24  N.  Y.  Supp.  79. 

A  suit  against  a  foreign  corporation  was  not 
maintainable  in  New  York  under  the  earlier 
practice  act,  unless  upon  a  cause  of  action 
which  arose  In  that  state,  or  unless  the  de- 
fendant had  property  therein  which  could  be 
reached  by  attachment.  Eggleston  v.  Orange 
&  A.  R.  Co.  1  N.  Y.  Code  Rep.  N.  S.  212. 

While  foreign  corporation  may  sue  or  be 
sued  In  the  courts  of  New  York,  there  must 
be  either  a  need  or  fitness  in  the  circumstances 
for  resorting  thereto.  The  cause  of  action,  or 
the  subject-matter  of  the  action,  must  have 
arisen  within  the  state,  or  there  must  be 
within  the  state  property  to  be  acted  upon,  or 
any  judgment  the  courts  might  render  would 
he  a  nullity,  because  it  would  operate  upon 
naught  within  the  state,  and  would  be  re- 
garded by  none  without  it.  Cumberland  Coal 
&  I.  Co.  v.  Hoffman  Steam  Coal  Co.  30  Barb. 
159,  20  How.  Pr.  62;  Cumberland  Coal  Co. 
v.  Sherman,  8  Abb.  Pr.  243. 

In  South  Carolina,  as  In  New  York,  the 
statute  (Code,  I  423)  permits  a  resident  to 
bring  an  action  against  a  foreign  corporation 
In  the  circuit  court  for  any  cause,  but  allows 
a  nonresident  to  do  so  only  when  the  cause  of 
action  has  arisen,  or  the  subject  thereof  is 
situated,  within  the  state.  The  purpose  of 
that  statute  was  to  limit  the  cases  in  which  a 
nonresident  plaintiff  might  sue  a  foreign  cor- 
poration to  those  mentioned  therein.  Central 
R.  &  Bkg.  Co.  v.  Georgia  Constr.  &  Invest.  Co. 
32  S.  C.  319.  11  S.  E.  192,  638. 
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b.  Domestic, 

Every  court  of  general  jurisdiction,  even 
when  limited,  in  controversies  between  for- 
eigners, by  the  legislation  and  policy  of  its 
state,  will  be  found  taking  jurisdiction  of  all 
suits  and  actions  regardless  of  the  residence 
of  the  parties  to  them,  when  the  cause  of  ac- 
tion arises,  or  the  subject  of  the  litigation  is 
situated,  within  the  territory  in  which  it  is 
commissioned. 

Once  it  Is  determined  that  a  cause  of  action 
has  arisen,  or  that  the  subject-matter  of  a 
suit  Is  situated,  within  the  jurisdiction  of  a 
court  whose  judgment  is  invoked  by  a  stranger 
seeking  his  legal  remedy  against  another 
Strang*..,  the  court  will  proceed  to  adjudicate 
if,  by  due  service  of  process,  or  a  voluntary 
appearance,  It  has  obtained  jurisdiction  over 
the  defendant's  person. 

This  rule  is  doubtless  universal.  There  is 
difficulty  at  times  in  determining,  when  juris- 
diction Is  dependent  alone  upon  that  circum- 
stance, whether  or  not  the  cause  of  action,  or 
the  subject  of  the  suit,  has  arisen,  or  Is  situ- 
ated, within  the  state.    - 

When  the  subject-matter  of  the  action  is 
situated  within  the  Jurisdiction,  or  the  cause 
of  action  arises  out  of  a  contract  made  within 
the  jurisdiction,  then,  under  order  11.  Rule  1, 
an  English  court  may  direct  service  of  its 
writ  upon  a  foreign  corporation  out  of  the 
jurisdiction.  Scott  v.  Royal  Wax  Candle  Co. 
45  L.  J.  Q.  B.  N.  S.  586.  L.  R.  1  Q.  B.  Dlv. 
404.  34  L.  T.  N.  S.  683,  24  Week.  Rep.  668. 

While  the  courts  of  a  state  have  no  juris- 
diction to  render  a  personal  judgment  against 
a  nonresident  individual  or  foreign  corporation 
not  served  with  process  within  the  state,  their 
adjudication  as  to  all  property  within  the 
state  is  final  and  conclusive  upon  foreigners 
as  well  as  residents,  upon  such  notice  as  the 
statutes  of  the  state  require.  Kidd  v.  New 
Hampshire  Traction  Co.  72  N.  H.  273,  66  L. 
R.  A.  574.  56  Atl.  465. 

A  nonresident  who  contracts  without  the 
state  with  a  foreign  corporation  to  come  into 
the  state,  and  there  perform  labor  In  repair- 
ing machinery  situated  within  the  state,  may 
have  and  enforce  in  the  courts  of  that  Btate 
a  mechanic's  lien  of  such  machinery.  Dan 
lonega  Gold  MIn.  Co.  v.  Purdy,  65  Ga.  496. 
Distinguishing  Bawknlght  v.  Liverpool,  L.  & 
G.  Ins.  Co.  55  Ga.   195. 

A  foreign  receiver  of  a  foreign  corporation, 
appointed  by  a  court  having  full  jurisdiction 
of  the  subject  made  in  the  home  state,  is  en- 
titled to  maintain  an  action  against  such  cor- 
poration and  others  in  the  New  York  courts  to 
reduce  to  possession  corporate  books  and 
papers  In  the  hands  of  resident  directors. 
Mabon  v.  Ongley  Electric  Co.  24  App.  Dlv.  41, 
48  N.  Y.  Supp.  967. 

The  New  York  courts  have  jurisdiction  of 
an  action,  by  a  nonresident  stockholder  of  and 
against  a  foreign  corporation,  to  procure  the 
appointment  of  a  receiver  of  its*  property 
within  the  state,  and  to  set  aside  a  general 
assignment  made  by  It  with  preferences,  since 
the  subject-matter  of  the  action  is  within  the 
state.  Walter  v.  F.  E.  McAllster  Co.  21  Misc. 
747,  48  N.  Y.  Supp.  26.  27  N.  Y.  Civ.  Proc. 
Rep.  33.  To  the  same  effect  is  the  case  of 
Reusens  v.  Manufacturing  &  Selling  Co.  99 
App.  Dlv.  214.  90  N.  Y.  Supp.  1010. 
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A  court  of  general  equity  Jurisdiction  will 
take  cognizance  of  a  suit  by  a  nonresident 
creditor  against  a  nonresident  debtor,  to  reach 
and  apply  to  the  payment  of  the  debt  a  fund 
held  by  a  resident,  and  specially  pledged  to 
such  payment,  where  no  statute  of  the  state 
of  the  forum  explicitly  takes  away  jurisdic- 
tion. Allison  v.  Pearce  (Tenn.  Ch.  App.)  59 
S.  W.  192. 

When  a  resident  debtor  to  a  foreign  corpora- 
tion, after  garnishment  by  a  nonresident  cred- 
itor of  such  corporation,  and  a  demand  for 
payment  by  a  foreign  receiver  thereof,  pays 
his  debt  in  court,  and  is  discharged,  such  court 
has  Jurisdiction  to  determine  the  title  to  the 
fund  In  its  custody  In  the  ensuing  controversy 
between  the  two  nonresident  claimants.  Gil- 
raan  v.  Ketcham  (GUman  v.  Hudson  River 
Root  &  Shoe  Mfg.  Co.)  84  Wis.  60,  23  L.  R.  A. 
52,  36  Am.  St.  Rep.  899,  54  N.  W.  395. 

A  nonresident  plaintiff  may  maintain  an  ac- 
tion In  the  Michigan  courts  upon  a  foreign 
contract,  against  a  nonresident  defendant,  and 
proceed  to  judgment  therein  for  the  purpose 
of  subjecting,  by  the  process  of  garnishment, 
credits  In  the  hands  of  a  resident  to  the  pay- 
ment of  his  debt.  In  all  cases  where,  under 
the  statutes  of  that  state,  a  resident  citizen 
plaintiff  could  do  the  like.  Newland  v.  Reilly, 
85  Mich.  151,  48  N.  W.  544. 

A  foreign  corporation  owning  letters  patent 
in  England,  and  complaining  of  an  Infringe- 
ment thereof,  by  acts  In  England,  by  another 
foreign  corporation,  may,  In  a  suit  for  a  re- 
straining injunction  In  the  English  courts, 
have  an  order  for  service  of  process  out  of  the 
Jurisdiction  on  making  out  a  prima  facie  case 
for  the  relief  demanded.  Chemische  Fabrik 
Vormals  Sandoz  v.  Bad  1  ache  Anilln  und  Soda 
Fabrik,  90  L.  T.  N.  S.  733,  20  Times  L.  R.  552, 
Affirming  88  L.  T.  N.  S.  490,  19  Times  L.  R. 
382. 

A  statute  limiting  the  jurisdiction  of  the 
courts  in  actions  between  two  foreign  corpora- 
tions to  such  as  Involve  causes  arising  within 
the  state  is  a  valid  exercise  of  legislative 
power.  Anglo-American  Provision  Co.  v. 
Davis  Provision  Co.  169  N.  Y.  506,  88  Am. 
St.  Rep.  608,  62  N.  E.  587. 

When  each  of  two  foreign  corporations  has 
complied  with  a  state  law  authorizing  it  to  do 
business  within  the  state  upon  conditions,  of 
which  one  Is  that  the  corporation  shall  sub- 
mit itself  to  the  Jurisdiction  of  the  local 
courts,  the  one  may  sue  the  other  as  If  both 
were  -domestic  corporations,  upon  any  con- 
tract where  the  cause  of  action  arose  within 
the  state  where  the  litigation  Is  set  on  foot. 
Davis  Provision  Co.  v.  Fowler  Bros.  20  App. 
Div.  626,  47  N.  Y.  Supp.  205,  Affirmed  in  163 
N.  Y.  580.  57  N.  E.  1108. 

A  cause  of  action  is  held  to  arise  "  when 
that  is  not  done  which  ought  to  have  been 
done,  or  that  is  done  which  ought  not  to  have 
been  done,"  at  the  place  where  the  acts  com- 
plained of  are  done  or  omitted,  for  the  pur- 
poses of  jurisdiction  In  actions  between  non- 
residents. Toronto  General  Trust  Co.  v.  Chi- 
cago, B.  &  Q.  R.  Co.  32  Hun,  190 ;  Shelby  Steel 
Tube  Co.  v.  Burgess  Gun  Co.  8  App.  Dlv.  444, 
40  N.  Y.  Supp.  871. 

A  cause  of  action  upon  a  contract  made 
abroad  arises  In  New  York  when  the  breach 
occurs  there,  within  the  meaning  of  the  statute 
(Code  Civ.  Proc.  I  1780)  restricting  the  juris- 
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diction  of  the  New  York  courts  in  actions  by 
nonresidents  against  foreign  corporations. 
Rosenblatt  v.  Jersey  Novelty  Co.  45  Misc.  50, 
90  N.  Y.  Supp.  816. 

The  determining  factor  being,  not  the  con- 
tract, but  its  breach,  a  cause  of  action  upon  a 
foreign-drawn  bill  of  exchange,  payable  in  the 
domestic  state,  arises,  upon  nonpayment,  in 
the  domestic  state,  and  the  courts  thereof  have 
jurisdiction  in  an  action  thereon  between  for- 
eigners. Hibernla  Nat.  Bank  v.  Lacombe,  84 
N.  Y.  367,  38  Am.  Rep.  518. 

For  the  purposes  of  such  jurisdiction,  the 
cause  of  action  arises  upon  a  promissory  note 
where  it  Is  payable  and  Is  protested  for  non- 
payment. Spencer  v.  Rogers  Locomotive  & 
Mach.  Works,  8  Bosw.  612. 

This  is  the  case,  also,  when  the  action  is 
brought  to  recover  upon  coupon  bonds  executed 
out  of,  but  payable  in,  the  state.  Connecticut 
Mut.  L.  Ins.  Co.  v.  Cleveland,  C.  &  C.  R.  Co. 
41  Barb.  9. 

A  contract  for  a  loan  of  money  negotiated 
by  a  local  agent  of  a  foreign  corporation  doing 
business  in  North  Carolina,  to  whom  Interest 
on  the  loan  is  paid,  made  with  a  nonresident 
of  the  state,  is  a  contract  of  North  Carolina, 
which  entitles  the  courts  of  that  state  to  exer- 
cise jurisdiction  of  an  action  growing  out  of 
such  contract  between  the  nonresident  bor- 
rower and  the  foreign  corporate  lender. 
Roberts  v.  Life  Ins.  Co.  118  N.  C.  429,  24 
S.  E.  780. 

The  depositing  of  money  by  one  foreign  cor- 
poration with  another,  to  be  drawn  with  in- 
terest on  demand,  when  the  place  of  deposit 
and  of  payment  is  In  the  state  of  New  York, 
makes,  upon  nonpayment,  a  cause  of  action 
arising  within  the  state,  and  gives  the  local 
courts  jurisdiction  of  an  action  to  recover  the 
deposits  between  the  two  corporations.  Mun- 
ger  Vehicle  Tire  Co.  v.  Rubber  Goods  Mfg.  Co. 
39  Misc.  817,  81  N.  Y.  Supp.  302. 

One  foreign  corporation  may  maintain,  in 
the  courts  of  New  York,  an  action  for  the 
purchase  price  of  goods  sold  and  delivered, 
against  a  foreign  corporation  doing  business 
In  New  York,  and  which  ordered  by  letter 
mailed  In  New  York  to  the  home  office  of  the 
plaintiff  in  the  foreign  state,  where  the  order 
was  accepted  and  filled;  since,  while  the  con- 
tract for  sale  was  made  in  another  state,  the 
cause  of  action  thereon  was  based  upon  Its 
breach  to  wit ;  nonpayment  of  the  price,  and 
that  occurred  in  New  York ;  hence  the  cause 
of  action  arose  within  the  state  of  New  York, 
and  the  case  fell  under  the  provisions  of  the 
statute  (Code  Civ.  Proc.  |  1780,  subdiv.  3)  In 
that  behalf  enacted.  Shelby  Steel  Tube  Co.  v. 
Burgess  Gun  Co.  8  App.  Div.  444,  40  N.  Y. 
Supp.  871. 

Although  a  contract  for  services  be  entered 
into  abroad  between  a  nonresident  and  a  for- 
eign corporation,  yet,  when  the  services  there- 
under are  performed  in  the  domestic  state,  the 
cause  of  action  to  recover  the  compensation 
for  such  services  arises  In  the  domestic  state. 
Strawn  v.  Edward  J.  Brandt-Dent  Co.  71  App. 
Div.  234,  75  N.  Y.  Supp.  698;  Hilleary  v. 
Shookum  Root  Hair  Grower  Co.  4  Misc.  127, 
23   N.   Y.   Supp.   1016. 

The  courts  in  New  York  have  jurisdiction  of 
an  action  by  the  receivers  of  one  foreign  cor- 
poration against  another  foreign  corporation, 
suing  as  the  assignee  of  individuals  for  dam- 
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ages  for  a  breach  of  contract  for  services 
which  were  to  be,  and  were,  performed  In  an- 
other state,  where  the  contract  was  actually 
made  and  provided  for  payment  in  the  city  of 
New  York,  for  the  cause  of  action  arose  within 
the  state  of  New  York.  O'Brien  v.  Peoria 
Water  Co.  5  App.  Dlv.  229,  39  N.  Y.  Supp. 
121. 

A  state  court  in  which  suit  Is  brought  has 
jurisdiction  of  an  action  to  recover  loss  or 
damage  by  fire  to  property  within  the  state, 
covered  by  a  policy  of  Insurance  issued  In  the 
state  against  the  insurer,  a  foreign  insurance 
company  doing  business  in  such  state  in  com- 
pliance with  statutes  thereof;  and  It  makes 
no  difference  whether  the  policy  holder  and 
beneficiary  Is,  or  is  not,  a  resident  of  that 
state.  Osborne  v.  Shawmut  Ins.  Co.  51  Vt. 
278. 

A  cause  of  action  arises  within  a  state,  so 
as  to  give  the  courts  thereof  jurisdiction  of  a 
suit  between  a  nonresident  and  a  foreign  cor- 
poration, when  It  is  founded  upon  a  fire  in- 
surance policy  negotiated  outside,  but  issued 
inside,  the  state,  although  sent  out  of  the 
state  by  mall  to  the  policy  holder,  and  not- 
wltustandlng  the  property  insured  by  it  was 
situated  outside  the  state.  Ben  Franklin  Ins. 
Co.  v.  Gillett,  54  Md.  212. 

A  fire  insurance  policy  negotiated  and  de- 
livered by  a  local  agent  to  the  policy  holder, 
and  covering  property  located  in  the  same 
town,  afterwards  destroyed  by  fire,  makes  a 
cause  of  action  arising  in  that  place,  entitling 
the  courts  of  the  same  state  to  jurisdiction  of 
an  action  for  the  loss  by  a  nonresident  policy 
holder  against  a  foreign  corporation,  under  a 
statute  giving  local  courts  jurisdiction  in  such 
cases  when  the  cause  of  action  arose  within 
the  state,  and  this  notwithstanding  the  con- 
tract purported  on  its  face  to  have  been  made 
at  the  home  office  of  the  foreign  corporation. 
Curnow  v.  Phoenix  Ins.  Co.  37  S.  C.  406,  34 
Am.  St.  Rep.  766,  16  S.  E.  132. 

When  a  statute  enacts  that  suits  may  be 
maintained  in  the  courts  of  the  state  against 
foreign  Insurance  corporations  upon  any  con- 
tract made  or  delivered  within  the  state,  a 
nonresident  policy  holder  In  a  foreign  insur- 
ance company  may  maintain  action  against  the 
company  for  a  loss  arising  on  the  policy,  when 
such  policy  was  Issued  and  delivered  within 
the  state,  by  an  authorised  agent  of  the  cor- 
poration doing  business  for  it  therein,  to  the 
policy  holders  representative.  Burns  v.  Pro- 
vincial !"s.  Co.  35  Barb.  525,  13  Abb.  Pr.  425. 

The  New  York  courts  have  Jurisdiction  of 
an  action  by  nonresident  beneficiaries  in  a 
policy  rpon  t*e  life  of  a  person  who  resided 
and  died  within  the  state,  since  the  cause  of 
action  arose  within  the  state ;  and  therefore, 
the  esse  is  o-*e  of  which  the  statute  gives  Ju- 
risdiction. Gr'esa  v.  Mass*ch"Retts  Ben.  Asso. 
39  N.  Y.  S.  R.  1,  15  N.  Y.  Supp.  71,  Affirmed 
in  133  N.  Y.  619,  30  N.  E.  1146. 

So  they  have  of  an  action  by  nonresident  ex- 
ecutor of  a  trptate  policy  boWer  in  a  foreign 
corporation,  vhen  the  policy  was  appllel  for, 
all  b"Rl^eps  reWIn*  thereto  wns  do*>e.  and  It 
was  Iss^eo*  »•»  Nrw  York  unon  the  1!fe  of  a  res- 
ident.—es"eo»n!?y  w*en  the  company  h*v1  there- 
fore come  l^to  t^e.  state  to  do  business.  a->d. 
In  co^formltv  v'»h  t*e  la^s  thereof  bni  ac- 
cented the  condition  that  it  should  be  sn»><ttet 
to  t*e  process  and  jurisdiction  of  the  New 
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York    courts.     O'Neill    v.    Massachusetts  ,  Ben 
Asso.  63  Hun,  292,  18  N.  Y.  Supp.  22. 

A  cause  of  action  upon  contract  arises  at 
the  place  where  the  contract  is  to  be,  and  i* 
not  performed ;  therefore,  an  action  by  non- 
resident administrators  of  a  resident  intestate, 
who  died  from  accident  within  the  state, 
against  a  foreign  Insurance  corporation,  upon 
an  accident  Insurance  policy,  is  within  the 
jurisdiction  of  the  courts  where  the  accident 
occurred,  under  a  statute  limiting  their  juris- 
diction, in  actions  brought  by  nonresidents 
against  foreign  corporations,  to  those  in  which 
the  cause  of  action  arose,  or  the  subject-matter 
of  the  action  is  situated,  within  the  state. 
Carpenter  v.  American  Acci.  Co.  46  S.  C.  541. 
24  S.  E.  500. 

When  a  statute  authorizes  nonresidents  to 
bring  suits  against  foreign  corporations  ex 
ercising  their  franchises  within  the  state,  In 
the  courts  of  such  state,  for  any  cause  of  ac 
tion,  when  the  cause  has  arisen,  or  the  sub- 
ject-matter of  the  action  is  situated,  in  the 
state,  a  citizen  of  another  state  may  sue  in 
the  Btate  courts  a  foreign  life  insurance  com- 
pany upon  a  policy  which  was  applied  for  and 
Issued,  the  applicant  examined,  and  the  initial 
premium  paid  within  the  state.  Fidelity  Mut. 
Life  Asso.  v.  Flcklin,  74  Md.  172,  21  Atl.  680. 

23  Atl.  197. 

A  cause  of  action  arises  within  the  state 
where  a  telegram  is  given  to  a  telegraph  com 
pany  to  be  transmitted  and  delivered  to  a 
person  in  another  state,  so  as  to  give  th<» 
courts  in  the  first  state  jurisdiction  of  an  ac 
tion  for  nondelivery  of  the  despatch,  by  a  non 
resident  against  a  foreign  telegraph  corpora- 
tion. Bryan  v.  Western  U.  Teleg.  Co.  133  N. 
C.  603,  43  S.   E.  938. 

This  Is  so,  at  least,  when  the  statutes  of 
the  state  of  the  forum  make  no  distinction  in 
respect  of  liability  to  suits  between  domestic 
and  foreign  corporations.  Western  U.  Telesr. 
Co.  v.  Clark,  14  Tex.  Civ.  App.  563.  38  S.  W 
225;  Western  U.  Teleg.  Co.  v.  Shaw  (Tex. 
Civ.  App.)  77  S.  W.  433. 

To  warrant  the  prosecution  of  an  action  by 
one  foreign  corporation  against  another  for 
eign  corporation  on  a  contract  made  In  the  state 
of  New  York,  and  to  sustain  the  provisional 
remedy  of  attachment  therein,  it  most  now, 
also,  apnear  that  the  plaintiff  has  paid  the 
license  fee  Imposed  by  the  statute  of  that  state 
(Laws  1896,  chap.  908.  f  181),  as  a  condition 
of  suing  In  the  local  courts  when  the  corpora- 
tion carries  on  business  within  t*»e  ,  state. 
Reetfv   Elector  Co.   v.   American   Grocery   Co. 

24  Misc.  678,  53  N.  Y.  Supp.  989. 

c.  Foreign. 
1.  Jurisdiction  entertained. 

A  court  of  general  jurislictlon,  which  resru- 
lar!y  obtains  jurisdiction  of  the  person  of  the 
defendant  by  service  of  process  upon  its  presi- 
dent within  the  state,  followed  by  its  appear- 
ance generally  and  plea  to  the  merits,  has  Ju- 
risdiction to  proceed  with  an  action  for  a  trans- 
itory carpe  arising  out  of  the  state,-  brought 
»>y  one  foreign  corporation  against  another 
foreign  cornoratlon,  each  incorporated  by  d!f- 
*Te^t  states.  ,  Putnam  Lumber  Co,  v.  Ellls- 
You*>g  Co.  (Fla)  39  So.  193;  Enst  Coast 
Lumber  Co.  v.  Ellis- Young  Co.  (Fla.)  39  So. 
197. 


1905. 


Rebves  v.  Southern  R.  Co. 


547 


A  state  court  of  general  jurisdiction  has 
jurisdiction  to  hear  and  determine  an  action 
against  a  foreign  corporation  operating  a  line 
of  railroad  in  the  state,  upon  a  llablillty  in- 
curred as  a  common  carrier  outside  the  state, 
where  process  was  served  within  the  state 
upon  the  president  of  the  defendant,  and  the 
company  appeared  and'  defended  upon  the 
merits  without  objecting  to  the  jurisdiction, 
before  the  trial  and  verdict.  North  Missouri 
R.  Co.  v.  Akers,  4  Kan.  453,  96  Am.  Dec.  183. 

Notwithstanding  a  cause  of  action  arises  in 
another  state  in  favor  of  a  nonresident  and 
against  a  foreign  corporation,  a  court  having 
general  jurisdiction  over  the  subject-matter 
will  have  jurisdiction  of  the  persons  of  the 
parties,  in  an  action  thereon,  provided  no 
legislation  orders  otherwise,  and  no  objection 
Is  taken  until  after  Issue  is  joined  on  the 
merits.  McCormlck  v.  Pennsylvania  C.  R.  Co. 
49  N.  Y.  303. 

An  action  by  a  foreign  citizen  against  a  for- 
eign corporation  of  his  own  state,  for  a  per- 
sonal trespass  committed  upon  him  in  his  own 
state,  may  be  maintained  In  the  courts  of  an- 
other state  which  regularly  acquire  jurisdic- 
tion of  the  parties,  notwithstanding  the  prompt 
objection  to  their  jurisdiction.  Pullman  Pal- 
ace Car  Co.  v.  Lawrence,  74  Miss.  782,  22 
So.  53. 

As  an  action  for  personal  Injuries  is  always 
a  transitory  one,  It  may,  In  general,  be  main- 
tained in  a  domestic  state  by  a  nonresident 
against  a  foreign  corporation,  for  injuries  hap- 
pening outside  of  the  state.  Baltimore  &  O. 
R.  Co.  v.  Harris.  12  Wall.  63,  20  L.  ed.  354; 
Denver  &  R.  G.  R.  Co.  v.  Roller,  40  L.  R.  A.  77, 
41  C.  C.  A.  22,  100  Fed.  738;  Ackerson  v.  Erie 
R.  Co.  31  N.  J.  L.  309 ;  Flynn  v.  Central  R.  Co. 
27  Abb.  N.  C.  31,  20  N.  Y.  Civ.  Proc.  Reo.  179, 
15  N.  Y.  Supp.  328,  2  Misc.  508,  23  N.  Y.  Civ. 
Proc.  Rep.  106,  22  N.  Y.  Supp.  383;  followel 
In  Mans  v.  Cunard  S.  S.  Co.  19  Misc.  100,  26 
N.  Y.  Civ.  Proc.  Rep.  165,  43  N.  Y.  Supp.  219. 

Certainly  against  a  foreign  railroad  corpora- 
tion operating  partly  within  the  state  In  which 
suit  is  brought.  Chesapeake  &  O.  R.  Co?  v. 
Cowherd,  96  Ky.  113,  27  S.  W.  990. 

A  nonresident  may  maintain  an  action 
against  a  foreign  corporation  to  recover  dam- 
ages for  causing  the  death  of  his  Intestate  out- 
side of  the  state  In  which  he  sues.  Smith  v. 
Empire  State  Idaho  Min.  &  Development  Co. 
127  Fed.  462. 

And  the  high  court  of  justice  for  Ontario 
has  jurisdiction  of  an  action  against  a  rail- 
road, Incorporated  by  Dominion  legislation  with 
its  head  office  in  Quebec,  but  carrying  on  bus- 
iness in  Ontario,  by  the  executors  of  a  person 
negligently  killed  by  It  in  the  Province  of 
British  Columbia.  Tytler  v.  Canad'an  P.  R.  Co. 
29  Ont.  Rep.  654,  Affirmed  In  26  Ont.  App. 
Rep.  467.  f 

An  action  by  a  citizen  and  resident  of  one 
state,  brought  in  a  circuit  court  of  the  United 
States  held  In  another  state,  against  an  al!en 
foreign  corporation  doing  busire«s  in  tne  litter 
state,  for  a  personal  tort  committed  in  ETurone. 
Is  well  found :  and  mav  proceed  to  judgment 
when  jurisdiction  of  the  perpon  of  t*e  de- 
fendant corporation  has  been  duly  obtained  by 
the  service  of  process  uoon  its  ret?u'ar?y  ap- 
pointed authorized  agents  In  the  state  vWe 
such  cO"rt  sits.  Such  an  action  bcin*  within 
the  general  jurisdiction  conferred  by  Con- 
70  L.  R.  A. 


gress  upon  circuit  courts  of  the  United  States, 
the  circumstance  that  legislation  in  the  state 
where  It  is  brought  does  not  authorize  the 
courts  of  that  state  to  take  jurisdiction  of 
actions  by  nonresidents  against  foreign  cor- 
porations for  causes  arising  abroad,  Is  of 
no  consequence,  because  citizens  of  other 
states  cannot  thus  be  deprived  of  their  right 
to  invoke  the  jurisdiction  of  the  national 
courts  under  the  Constitution  and  laws  of  the 
United  States.  Barrow  S.  S.  Co.  v.  Kane.  170 
U.  S.  100,  42  L.  ed.  964,  18  Sup.  Ct.  Rep.  526. 

A  railroad  passenger  having,  In  a  foreign 
state,  purchased  a  sleeping-car  berth  from  n 
foreign  sleeping  car  company  for  his  journey 
from  a  foreign  state  Into  Canada,  and  having 
been  causelessly  excluded  from  and  kept  out 
of  the  sleeping  car  at  a  point  outside  of  Can- 
ada until  the  end  of  the  journey,  may  have  his 
action  In  the  Canadian  courts  a<?ainst  the  for- 
eign corporation ;  and  the  service  of  process 
upon  the  ticket  agent  at  its  general  office  in 
the  jurisdiction  is  sufficient  In  such  case.  New 
York  Cent.  Sleeping  Car  Co.  v.  Donovan  (Q. 
B.)   4  Montreal  L.  Rep.  392. 

Trover  Is  a  transitory  action,  and  lies  for 
the  conversion  of  property  In  a  foreign  coun- 
try, and  the  action  may  be  tried  in  a  domestic 
court  and  state  having  Jurisdiction  of  the 
parties.     Robinson  v.  Armstrong,  34  Me.   145. 

A  nonresident  natural  person  may  maintain 
an  action  In  the  courts  of  Ontario  a*»iinst  a 
foreign  railway  corporation  for  destroying, 
through  its  negligence,  personal  chattels  in  an- 
other Province,  since  that  is  a  transitory 
cause  of  action ;  if  however,  the  injury  be 
merely  incidental  and  accessory  to  the  destruc- 
tion of  the  d -veiling  which  contained  the  chat- 
tels, the  cause  is  local,  not  transitory.  Brere- 
ton  v.  Canadian  P.  R.  Co.  29  Ont.  Rep.  57. 

The  courts  of  the  state  in  which  suit  is 
brought  and  the  defendant  legally  served  with 
process  have  jurisdiction  of  an  action  by  a 
nonresident  against  a  foreign  s'eeplng  car 
company,  to  recover  for  the  loss  of  his  bag- 
gage at  some  place  outside  the  state,  where  his 
ticket  was  purchased  and  his  Journey  was 
begun  at  a  railroad  station  within  the  state, 
of  an  agent  of  the  defendant.  Pullman  Palace 
Car  Co.  v.  A  rents,  28  Tex.  Civ.  App.  71,  66 
S.  W.  329. 

The  technical  proof  of  the  fact  of  payment 
of  license  fee,  and  license  to  do  business,  re- 
quired by  the  New  York  laws,  to  sustain  a 
warrant  of  attachment  a?alnst  a  foreign  cor- 
poration sued  upon  a  domestic  contract  by  an- 
other foreign  corporation,  is  not  required  when 
the  action  is  brought  by  a  domestic  corpora- 
tion as  the  assignee  of  a  foreign  one,  upon 
a  contract  made  and  to  be  performed  abronl. 
Box  Board  &  Lining  Co.  v.  VIncennes  Paper 
Co.  45  Misc.  1,  PO  N.  Y.  Supp.  836. 

Where  two  foreign  corporations  each  have 
a  registered  o3ce  In  England,  and  one  sues 
the  other  In  an  Cng'lsh  court,  for  re^t,  main- 
tenance, a**d  cest  of  construction  of  a  rail- 
way s^tion,  a^Tirtenances,  and  railway  lines 
in  a  foreign  country,  the  fact  that  both  parties 
are  domiciled,  carry  on  business,  and  the 
nronerty  referred  to  is  situated  in  t**e  sinie 
foreign  country  docs  v*t  co*>«»t't".te  a  defense, 
in  the  nKsence  of  further  aPeTaMo^g  tMt  the 
law  of  Ve\r  being,  domicile  or  their  o^n  con- 
tract, r*ve  eTc'"«*!v»  jurisdiction  of,  th«  sub- 
ject-matter  to   the  foreign   tribunals.  .  Buenos 
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Ay  res  &  B.  P.  R.  Co.  v.  Great  Northern  R. 
Co.,  46  L.  J.  Q.  B.  N.  S.  224,  L.  R.  2  Q.  B. 
Dlv.  210,  36  L.  T.  N.  S.  148,  25  Week.  Rep. 
367. 

An  action  by  an  alien  foreigner  for  dam- 
ages because  of  the  breach  of  a  contract 
to  furnish  and  set  up  upon  a  foreign  estate 
efficient  machinery  to  supply  a  Stated  amount 
of  water  for  irrigation,  against  a  foreign  cor- 
poration having  an  established  agency  in  the 
state  where  It  is  sued,  is  one  of  which  the 
courts  of  the  latter  state  have  jurisdiction. 
American  Well  Works  v.  De  Aguayo  (Tex.  Civ. 
App.)  53  S.  W.  350. 

When  a  foreign  life  insurance  company  is 
doing  a  life  insurance  business  in  a  state 
which,  by  law,  requires  it  to  designate  an 
agent  upon  whom  process  against  It  from  the 
local  court 8  can  be  served,  and  It  has  complied 
with  that  law,  an  action  brought  against  it 
in  one  of  those  courts,  which  has  jurisdiction 
of  such  matters,  upon  a  policy  of  life  in- 
surance, issued  and  in  terms  made  payable  in 
the  home  state  of  the  company,  and  covering 
the  life  of  a  person  at  no  time  domiciled  in 
the  state  where  suit  Is  brought,  and  who  did 
not  die  there,  where  the  plaintiff  is  an  admin- 
istrator locally  appointed,  though  there  are 
no  other  assets  of  the  deceased  than  such 
policy  in  the  state, — Is  maintainable.  New 
England  Mut.  L.  Ins.  Co.  v.  Woodworth,  111 
U.  S.  138,  28  L.  ed.  370,  4  Sup.  Ct.  Rep.  364. 

In  Northwestern  Mut.  L.  Ins.  Co.  v.  Lowery, 
14  Ky.  L.  Rep.  600,  20  S.  W.  607,  the  court 
entertained  jurisdiction  of  an  action  upon  an 
insurance  policy  Issued  in  Alabama  upon  the 
life  of  a  resident  of  that  state,  who  died  there, 
by  a  Wisconsin  corporation,  but  apparently 
gave  no  consideration  to  the  question  of  juris- 
diction over  the  persons  of  the  parties,  deny- 
ing  a  recovery  upon  the  ground  of  laches. 

In  First  Nat.  Bank  v.  Weidenbeck,  38  C.  C. 
A.  131,  07  Fed.  806,  a  litigation  in  Minnesota, 
the  right  of  a  national  banking  corporation 
located  in  Montana  to  maintain  suit  against 
the  trustees  of  a  Montana  corporation  upon 
a  note  made  for  a  loan  In  Montana  was  sus- 
tained. 

2.  Jurisdiction  declined. 

It  is  generally  agreed  that  domestic  courts 
are  without  jurisdiction  in  actions  that  are 
local  in  their  nature,  and  relate  to  subjects 
outside  of  the  domestic  state. 

A  corporation  holding  two  charters  granted 
by  two  states  Is  foreign  In  one  and  domestic 
In  the  other,  and  vice  versa,  and,  while  a 
court  of  equity  In  either  state  will  act  upon 
the  person  of  the  domestic  corporation  In  that 
state,  and  compel  specific  performance  of  a 
contract  relating  to  lands  in  the  foreign  state 
in  a  proper  case,  it  has  no  jurisdiction,  at 
the  instance  of  a  landowner  in  that  foreign 
state,  to  compel  the  corporation  to  go  into  the 
foreign  state,  and  there  specifically  execute 
a  contract  to  make  excavations  and  build 
structures  upon  lands  in  such  foreign  state. 
Port  Royal  R.  Co.  v.  Hammond,  58  Ga.  523. 

The  courts  of  New  York  have  no  jurisdiction 
to  hear  and  decide  an  action  by  one  foreign 
corporation  against  another  to  set  aside  a  con- 
veyance of  lands  situated  in  another  state. 
Cumberland  Coal  &  I.  Co.  v.  Hoffman  Steam 
Coal  Co.  30  Barb.  159,  20  How.  Pr.  62:  Cum- 
berland Coal  Co.  v.  Sherman,  8  Abb.  Pr.  243. 
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The  only  cases  In  which  the  courts  of  New 
York  have  jurisdiction  of  an  action  brought 
by  a  nonresident  against  a  foreign  corporation 
are  those  specified  in  the  statute  (Code  Civ. 
Proc.  |  1780),  and  that  does  not  embrace  a 
suit  to  compel  specific  performance  of  a  con- 
tract to  Bell  land  outside  of  the  state.  Hann 
v.  Barnegat  &  L.  B.  Improv.  Co.  7  N.  Y.  Civ. 
Proc.  Rep.  222. 

A  state  court  has  no  jurisdiction  of  an 
action  by  a  nonresident  against  a  foreign  cor- 
poration for  injuring  real  estate  situated  out- 
side its  limits.  Morris  v.  Missouri  P.  R.  Co. 
78  Tex.  17,  0  L.  R.  A.  349,  22  aid,  St  Rep.  17, 
14  S.  W.  228. 

In  Morris  v.  Missouri  P.  R.  Co.,  78  Tex.  17. 
9  L.  R.  A.  349,  22  Am.  St.  Rep.  17,  14  S.  W. 
228,  an  action  by  a  nonresident  against  a  for- 
eign corporation,  to  recover  damages  for  In- 
juring land  in  another  state,  destroying  fences, 
and  dispersing  cattle,  the  plaintiff  admitting 
the  action,  so  far  as  It  concerned  injuries  to 
the  real  estate,  to  be  local,  contended  that, 
as  to  the  destruction  of  the  fences  and  the 
scattering  of  the  cattle,  It  was  transitory,  and 
therefore  within  the  jurisdiction  of  the  court 
where  it  was  brought.  The  court  doubted  if 
the  facts  warranted  considering  the  action  as 
transitory,  but  said,  that,  even  if  it  was  trans- 
itory, the  court,  in  Its  discretion,  was  at 
liberty  to  refuse  to  take  jurisdiction  of  a 
transitory  action  arising  out  of  the  state,  and 
brought  by  one  nonresident  against  another. 

It  was  said  in  Elngartner  v.  Illinois  Steel 
Co.  94  Wis.  70,  34  L.  R.  A.  503,  59  Am.  St. 
Rep.  859,  68  N.  W.  664,  of  this  case,  that,  as 
the  action  was  really  a  local,  and  not  a  transi- 
tory, one,  the  remarks  concerning  transitory 
actions  arising  abroad  between  nonresidents 
were  mere  dicta. 

And  domestic  courts  are  also  without  juris- 
diction In  actions  which  are  transitory  In 
their  nature,  and  where  the  causes  of  action 
arise  out  of  the  domestic  state,  when  the 
domestic   statutes  deny    them  jurisdiction. 

This  is  notably  the  case  In  New  York  and 
South  Carolina. 

When  the  plaintiff  is  a  nonresident,  and  the 
defendant  is  a  foreign  corporation,  and  'the 
cause  of  action  arose  outside  of  the  state,  even 
though  the  cause  be  transitory,  no  court  in 
New  York  has  jurisdiction  of  the  action.  Rob- 
inson v.  Oceanic  Steam  Nnv.  Co.  112  N.  Y. 
315.  2  L.  R.  A.  636.  19  N.  E.  625. 

The  New  York  courts  have  no  jurisdiction 
of  an  action  by  a  nonresident  against  a  for- 
eign corporation,  upon  a  contract  made  and  to 
be  performed  in  another  state.  Chambers  v. 
Feron  &  B.  Co.  56  N.  Y.  Supp.  338. 

As  the  right  of  New  York  courts  to  take 
jurisdiction  of  an  action  by  a  nonresident 
against  a  foreign  corporation,  upon  a  contract, 
depends,  by  statute  (Code  Civ.  Proc.  i  1780). 
upon  the  cause  of  action  having  arisen  In  that 
state,  they  have  no  Jurisdiction  of  an  action 
by  a  nonresident  against  a  foreign  insurance 
company  upon  a  fire  insurance  policy  issued 
and  covering  property  situated  in  another 
state.  Day  v.  Sun  Ins.  Office,  40  App.  Dlv. 
305.  57  N.  Y.  Supp.  1033,  Affirmed  In  167  N. 
Y.  543,  60  N.   E.  1110. 

A  cause  of  action  for  the  conversion  of 
goods  shipped  from  a  point  outside  of  the 
state  of  New  York  for  transportation  by  a 
common    carrier    through    the    state    of    New 
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York  for  delivery  in  a  third  state,  where  a 
transfer  to  a  connecting  carrier  was  made  in 
the  state  of  New  York  for  carriage  to  desti- 
nation, founded  upon  the  refusal  to  deliver 
until  charges  alleged  to  be  exorbitant  were 
paid,  does  not  arise  in  the  state  of  New 
York,  so  as  to  give  the  courts  of  that  state 
jurisdiction  of  an  action  by  the  nonresident 
consignee  against  the  connecting  carrier,  a 
foreign  corporation.  Manda  t.  Wells,  F.  & 
Co.  21   Misc.  308,  47  N.  Y.  Supp.  182. 

As  the  courts  of  New  York  have  not  juris- 
diction of  an  action  by  one  foreign  corporation 
against  another,  except  in  cases  specially  pro- 
vided for  by  statute,  an  order  for  the  exami- 
nation of  books  and  papers  to  enable  a  com- 
plaint to  be  framed  cannot  stand  when  the 
moving  papers  fail  to  show  that  the  action 
is  one  of  those  mentioned  in  the  statute  (Code 
Civ.  Proc.  |  1780).  Snow,  C.  &  Co.  v.  Snow 
Church  Surety  Co.  80  App.  DIv.  40,  80  N.  Y. 
Supp.  512. 

The  courts  of  New  York  are  without  juris- 
diction of  an  action  by  a  nonresident  against 
a  foreign  corporation  upon  a  contract  made 
and  to  be  wholly  performed  abroad ;  and  an 
attachment  in  such  an  action  cannot  stand. 
Whitehead  v.  Buffalo  &  L.  H.  R.  Co.  18  How. 
Pr.  218;  Campbell  v.  Champlaln  &  St.  L.  R. 
Co.  18  How.  Pr.  412. 

It  does  not  help  matters  in  such  a  case  for 
the  defendant  to  appear  generally.  The  want 
of  jurisdiction  is  one  of  the  subject-matter, 
not  merely  of  the  person.  Gait  v.  Provident 
Sav.  Bank,  18  Abb.  N.  C.  431. 

To  the  same  effect  is  Harriott  v.  New  Jersey 
R.  &  Transp.  Co.  2  Hilt.  262,  .8  Abb.  pr.  284. 

There  Is  no  jurisdiction  to  uphold  an  at- 
tachment in  an  action  by  a  nonresident  against 
a  foreign  corporation,  unless  upon  a  cause  of 
action  arising  in  the  state.  Cantwell  v.  Dubu- 
que Western  R.  Co.  17  How  Pr.  16.  (To  the 
extent  of  the  stated  proposition,  this  decision 
is  in  line  with  the  other  and  later  New  York 
cases  in  point,  but  it  is  of  more  than  doubtful 
authority,  in  Voiding  that  the  cause  of  .action 
therein  involved  did  not  arise  in  the  state, — 
the  action  being  upon  a  promissory  note  made 
out  of,  but  payable  within,  the  state.) 

The  objection  that  the  cause  of  action  did 
not  arise  within  the  state  of  New  York,  when 
the  suit  is  between  two  foreign  corporations, 
depends  upon  the  allegations  in  the  pleadings, 
and  is  not  properly  raised  upon  a  motion 
to  dismiss,  based  upon  affidavits.  Delaware, 
L.  &  W.  R.  Co.  v.  New  York,  S.  &  W.  R.  Co. 
12  Misc.  230,  33  N.  Y.  Supp.  1081. 

An  action  by  a  nonresident  for  the  hire  of 
teams  engaged  out  of,  but  used  in,  the  state 
of  New  York,  is  not  upon  a  cause  of  action 
which  arose  within  that  state,  and  therefore 
is  not  to  be  maintained  against  a  foreign  cor- 
poration. Perry  v.  Erie  Transfer  Co.  4  Misc. 
508,  23  N.  Y.  Supp.  878. 

It  is  difficult  to  reconcile  this  case  with  the 
decisions  in  Strawn  v.  Edward  J.  Brandt-Dent 
Co.  71  App.  Div.  234,  75  N.  Y.  Supp.  698  and 
Hilleary  v.  Skookum  Root  Hair  Grower  Co. 
4  Misc.  127,  23  N.  Y.  Supp.  1016. 

In  South  Carolina,  as  in  New  York,  the 
statutes  of  both  states  being  similar  (S.  C. 
Code,  |  423,  and  N.  Y.  Code  Civ.  Proc.  8  1780), 
an  attachment  against  a  foreign  corporation 
In  an  action  by  another  foreign  corporation 
cannot  stand,  unless  It  affirmatively  appears 
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that  the  cause  of  action,  or  the  subject-matter 
of  the  action  arose,  or  was  situated,  in  the 
state.  Central  R.  &  Bkg.  Co.  v.  Georgia 
Constr.  &  Invest.  Co.  32  S.  C.  310,  11  S.  E. 
192,  638. 

It  is,  also,  apparently  necessary,  in  North 
Carolina,  for  a  cause  of  action  to  arise  within 
that  state,  In  order  that  the  courts  of  that 
state  may  have  jurisdiction  of  an  action  be- 
tween a  nonresident  and  a  foreign  corporation. 
Roberts  v.  Life  Ins.  Co.  118  N.  C.  429,  24  S. 
E.  780;  Bryan  v.  Western  U.  Teleg.  Co.  133 
N.  C.  603,  45  8.  E.  938.' 

There  are,  too,  some  cases  which  hold  that, 
when  a  foreign  corporation  enters  a  domestic- 
state  to  carry  on  its  corporate  business,  and 
thereby  either  expressly  or  tacitly  submits  it- 
self to  the  jurisdiction  of  the  domestic  courts, 
its  liability  to  be  sued  therein  is  limited  to 
litigation  which  grows  out  of  its  transactions 
within  the  domestic  state,  and  does  not  extend 
to  suits  upon  causes  arising  elsewhere. 

The  mere  fact  that  a  foreign  corporation 
carries  on  Its  corporate  business  in  a  state, 
and  has  appointed  an  agent  therein  upon  whom 
process  may  be  served  in  suits  and  actions 
against  it  according  to  the  general  statutes  of 
that  state,  will  not  subject  it  to  the  juris- 
diction of  the  local  courts  In  suits  arising  upon 
its  foreign  contracts  and  transactions  that  are 
in  no  wise  connected  with  its  local  business, 
and  when  the  adverse  party  is  a  citizen  of 
another  state  without  even  a  temporary  abid- 
ing place  in  the  state  of  the  forum.  Smith  v. 
Mutual  L.  Ins.  Co.  14  Allen,  336. 

The  courts  of  a  foreign  state  have  no  juris- 
diction of  a  suit  in  equity  by  a  nonresident 
individual  against  an  insurance  company  in- 
corporated in  another  state,  to  reinstate  a 
policy  which  lapsed  for  default  In  paying 
the  premiums,  and  which  was  a  foreign  con- 
tract in  every  particular  while  in  existence. 
Ibid. 

The  jurisdiction  obtained  by  the  courts  of 
a  Btate  over  a  foreign  corporation  through 
the  service  of  process  upon  the  person  desig- 
nated by  the  statute  of  such  state  to  receive 
it  for  foreign  corporations  which  do  business 
within  the  state  is  confined  to  those  cases 
which  arise  out  of  the  business  transactions  it 
was  privileged  by  the  state  to  do,  and  doe* 
not  extend  to  other  controversies  arising  out 
of  contracts  made  before  it  came  into  the 
state,  although  these  were  preparatory  to  its 
entrance,  and  In  relation  to  the  business  it 
was  to  engage  in,  in  such  state.  Rehm  v. 
German  Ins.  &  Sav.  Inst.  125  Ind.  135,  25 
N.  E.  173. 

A  foreign  corporation,  notwithstanding  it 
has  an  agent  and  does  business  in  the  state, 
and  Is  subject  to  the  jurisdiction  of  the  state 
courts  in  cases  arising  out  of  contracts  made 
within  the  state,  may  not  be  sued  in  personam. 
In  Georgia,  on  a  foreign  judgment,  or  on  a  con- 
tract or  debt  of  any  sort  with  which  the 
Georgia  agency  has  had  no  connection.  Bawk 
night  v.  Liverpool  &  L.  &  G.  Ins.  Co.  55  Ga. 
194. 

This  is  the  case  which  is  said,  Reeves  v. 
Southern  Railway  Co.  to  have  been  "  decided 
during  the  transition  period,  and  before  the 
modern  doctrine  had  been  firmly  established." 
Its  date  Is  1875. 

The  death,  within  a  state,  of  an  insured 
person,  does  not  confer  jurisdiction  upon  the 
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courts  of  that  state,  in  an  action  in  personam 
upon  a  life  insurance  policy  neither  Issued,  nor 
negotiated,  nor  having  premiums  paid  upon 
it,  within  the  state,  brought  by  a  nonresident 
beneficiary  against  a  foreign  life  insurance 
company.  Sawyer  v.  North  America  L.  Ins. 
Co.  46  Vt.  697. 

The  state  courts  have  no  jurisdiction  of  an 
action  against  a  foreign  life  insurance  company 
upon  a  policy  issued  outside  of  the  state,  upon 
the  life  of  a  person  domiciled  and  dying  within 
the  state,  where  Mb  representative  seeks  to 
institute  suit;  and  this  notwithstanding  the 
corporation  has  an  agent  in  such  state  upon 
whom  legal  process  for  it  may  be  lawfully 
served.  Molse  v.  Mutual  Reserve  Fund  Life 
Asso.  45  La.  Ann.  736,  13  So.  170. 

The  reason  stated  for  this  Is  that,  the  policy 
having  no  situs  In  the  state,  and  the  policy 
holder  having  left  no  other  property  therein, 
bis  representative  has  nothing  upon  which  he 
has  a  right  to  administer.     Ibid. 

And,  finally,  it  is  the  case  that  domestic 
court 8  have  not  jurisdiction  of  transitory  ac- 
tions upon  causes  arising  out  of  the  state, 
between  nonresidents  and  foreign  corporations, 
because  they  cannot,  under  the  domestic  laws, 
obtain  jurisdiction  by  service  of  process  upon 
any    authorized    recipient. 

An  action  upon  a  cause  arising  out  of  the 
state  cannot  be  maintained  by  one  foreign 
corporation  against  another  foreign  corpora- 
tion, where  the  defendant  neither  does  any 
business,  nor  has  an  agent  or  property,  within 
the  state,  neither  in  personam  nor  in  rem. 
Associated  Press  v.  United  Press,  104  6a.  51, 
29   S.   B.   869. 

When  no  law  of  a  state  provides  any  method 
of  serving  legal  process  upon  a  foreign  cor- 
poration, except  in  causes  where  the  right  of 
action  arises  within  the  state,  an  action 
against  a  foreign  corporation,  not  in  that 
category,  even  though  instituted  by  a  resident 
citizen,  must  be  dismissed.  Grand  Trunk  R. 
Co.  v.  Wayne  Circuit  Judge,  106  Mich.  248,  64 
N.  W.  17. 

The  courts  of  Alabama  have  no  jurisdiction 
of  an  action  brought  by  a  nonresident  of  the 
state  against  a  foreign  railroad  corporation 
for  personal  injuries  suffered  in  another  state, 
where  such  railroad,  although  operating  leased 
lines  in  Alabama,  has  obtained  no  charter 
from  that  state,  and  has  no  official  representa- 
tive therein  upon  whom  legal  process  may  be 
served  according  to  its  laws.  Central  R.  & 
Bkg.  Co.  v.  Carr,  76  Ala.  388,  52  Am.  Rep. 
339. 

A  foreign  railroad  corporation  operating  a 
part  of  Its  line  in  a  state  which  has  granted 
It  no  charter,  and  having  no  officer  or  manag- 
ing agent  residing  therein  upon  whom  legal 
process  may  be  served,  cannot  be  sued  therein 
by  a  nonresident  upon  a  cause  of  action  which 
arose  outside  of  that  state.    Ibid. 

d.  Actions  arising  upon  foreign  statutes. 

It  Is  elementary  that  statutes  have  no  ex- 
traterritorial operation.  Courts  will  not  even 
hold  their  own  statutes  to  have  application 
to  occurrences  outside  of  the  state,  when  they 
give  rights  of  action  unknown  to  the  common 
law. 

A  right  of  action  not  existing  at  common- 
law,  given  by  the  law  of  the  forum,  is  not 
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sufficient  to  give  a  local  court  jurisdiction  of 
a  cause  arising  in  another  state,  which  has  no 
similar  statute  against  a  foreign  corporation. 
McCarthy  v.  Chicago,  R.  I.  &  P.  R.  Co.  18  Kan. 
46,   26   Am.    Rep.    742. 

The  criticism  of  this  decision  by  the  Iowa 
supreme  court  in  the  cases  of  Boyce  v.  Wa- 
bash R.  Co.  63  Iowa,  70,  50  Am.  Rep.  730,  18 
N.  W.  673,  and  Morris  v.  Chicago,  R.  I.  &  P. 
R.  Co.  65  Iowa,  727,  54  Am.  Rep.  39,  23  N. 
W.  143,  was  directed  to  the  attitude  of  the 
court  upon  the  general  question  of  the  right 
to  entertain  suits  for  statutory  causes  arising 
beyond  the  state. 

To  warrant  a  recovery  against  a  foreign 
railroad  corporation  for  negligently  causing 
a  death  outside  of  the  state  of  the  forum  there 
most  be  plea  and  proof  that  there  Is  a  statute 
In  the  state  where  the  death  occurred,  similar 
to  the  one  In  force  In  the  state  of  the  forum. 
Selma  R.  &  D.  R.  Co.  v.  Lacy,  43  Ga.  461. 

A  penal  statute,  even  when  an  act  of  Con- 
gress, will  not  be  enforced  out  of  the  jurisdic- 
tion where  the  penalty  was  Incurred. 

The  courts  of  a  state  in  which  neither  party 
was  incorporated  have  no  jurisdiction  of  an 
action  between  two  foreign  corporations,  the 
defendant  being  a  national  bank  located  in 
the  same  state  as  the  plaintiff,  to  recover  the 
penalty  given  In  the  national  banking  act 
for  taking  Interest  exceeding  the  legal  rate 
In  the  state  where  the  bank  does  business. 
Missouri  River  Teleg.  Co.  v.  First  Nat.  Bank, 
74  111.  217. 

If,  however,  a  statute  is  not  a  penal  one, 
and  Is  not  contrary  to  public  policy,  rights 
of  action  acquired  by  virtue  of  It  will  be  en- 
forced wherever  the  courts  can  regularly  obtain 
jurisdiction  of  the  parties,  and  in  any  case 
where  they  would  have  and  exercise  Jurisdic- 
tion if  such  rights  were  given  by  the  common 
law. 

It  Is  now  well  settled  that  the  nature  of 
the  remedy,  and  the  jurisdiction  of  the  courts 
to  enforce  It,  do  not  depend  upon  the  ques- 
tion whether  It  Is  a  statutory  or  a  common  law 
right.  McLeod  v.  Connecticut  &  P.  Rivers  R. 
Co.   58  Vt.   727,  6  Atl.  648. 

A  right  arising  under,  or  a  liability  Imposed 
by,  either  the  common  law  or  the  statute  of  a 
state,  may,  where  the  action  Is  transitory, 
be  asserted  and  enforced  In  any  court  having 
Jurisdiction  of  such  matters  and  of  thn 
parties.  Texas  &  P.  R.  Co.  v.  Cox.  145  U.  8. 
593.  36  L.  ed.  829.  12  Sup.  Ct.  Rep.  905. 

Notwithstanding,  said  the  court  in  this  case, 
some  contrariety  of  decision  upon  the  point, 
the  rule  thus  stated  Is  generally  recognised 
and  applied  where  the  statute  of  the  state  in 
which  the  cause  of  action  arose  is  not  In  sub- 
stance inconsistent  with  the  statutes  and  pub- 
lic policy  of  the  state  In  which  the  right  of 
action  is  sought  to  be  enforced.    Ibid. 

This  decision  followed  an  earlier  one  in  the 
supreme  court,  In  which  Miller,  J.,  had  said : 
It  Is  difficult  to  understand  how  the  nature 
of  the  remedy,  or  the  jurisdiction  of  the  courts 
to  enforce  it.  Is  in  any  manner  dependent  on 
the  question  whether  it  Is  a  statutory  right 
or  a  common-law  right.  Dennlck  v.  Central 
R.  Co.  103  U.  S.  11.  26  L.  ed.  439. 

If  a  foreign  statute  which  gives  a  right  of 
action  Is  not  prejudicial  to  the  interest,  or 
contrary  to  the  policy,  of  the  state  In  which 
a  suit  upon  It  is  brought,  It  Is  not  material 
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that  no  such  right  was  given  by  the  common 
law.  Nelson  v.  Chesapeake  &  O.  ft.  Co.  88  Va. 
971,  15  L.  R.  A.  583,  14  S.  B.  838. 

A  cause  of  action  created  by  a  state  statute 
where  none  existed  at  common  law  will  be 
enforced  in  another  state  whose  policy  is  in 
accord,  as  shown  by  the  existence  therein 
of  a  similar  statute.  Knight  v.  West  Jersey  It. 
Co.   108  Pa.  250,  56  Am.   Rep.  200. 

The  weight  of  recent  and  better  consid- 
ered adjudications  in  the  United  States,  said 
the  Pennsylvania  supreme  court  in  this  case, 
decidedly  favor  the  application  of  the  same 
rule  to  all  transitory  actions  for  injuries  to 
persons  or  property,  whether  recognized  by 
the  common  law  or  created  by  statute  to  meet 
new  exigencies  of  modern  life,  unless  such 
statute  is  contrary  to  the  policy  of  the  laws  of 
the  state  where  the  action  is  brought.  The 
claim  of  comity  on  which  the  rule  is  founded 
is  as  urgent  in  the  one  case  as  in  the  other. 
Ibid. 

Rights  of  action  for  the  reparation  of  civil 
injuries,  only  acquired  under  the  statutes  of 
one  state  when  these  are  not  penal  in  their  na- 
ture, will  always  be  enforced  by  comity  in 
another  state  if  not  contrary  to  its  laws, 
policy,  or  interests.  Herrlck  v.  Minneapolis  & 
St.  L.  R.  Co.  31  Minn.  11,  47  Am.  Rep.  771, 
16  N.   W.  413. 

A  civil  right  of  action  given  by  the  laws  of 
the  state  where  its  cause  arose,  or  a  civil 
liability  incurred  In  one  state,  may  be  enforced 
in  any  other  state  wherein  the  party  In  fault 
may  be  found,  according  to  the  usual  course 
of  legal  procedure  In  the  latter  State.  Burns 
v.  Grand  Rapids  &  I.  R.  Co.  113  Ind.  169,  15 
N.  E.  230;  Cincinnati,  H.  &  D.  R.  Co.  v.  Mc- 
Mullen,  117  Ind.  439,  10  Am.  St.  Rep.  67,  20 
N.  E.  287 ;  Morris  v.  Chicago,  R.  I.  &  P.  R.  Co. 
65  Iowa,  727,  54  Am.  Rep.  39.  23  N.  W.  143; 
Boyce  v.  Wabash  R.  Co.  63  Iowa,  70.  50  Am. 
Rep.  730,  18  N.  W.  673. 

In  Selma,  R.  &  D.  R.  Co.  v.  Lacy.  43  Ga.  461. 
It  was  held  merely  that  a  recovery  against  a 
foreign  railroad  company  for  damages  for 
the  negligent  killing  of  the  plaintiff's  husband 
without  the  state  could  not  be  permitted  with- 
out plea  and  proof  of  a  statute  in  the  state 
where  the  death  occurred,  similar  in  terms  to 
the  law  of  the  forum,  making  a  railroad  com- 
pany liable  in  damages  in  such  a  case ;  because, 
in  the  absence  of  such  allegation  and  evidence, 
the  legal  presumption  was  that  the  common 
law  prevailed  in  the  other  state.  While  not 
an  authority,  the  case  warrants  the  Inference 
that,  if  the  plea  and  proof  referred  to  are  not 
lacking,  the  court  will  have  jurisdiction  over 
a  foreign  corporation  upon  such  a  cause  of 
action  arising  outside  the  state.  And.  ac- 
cordingly, It  has  since  been  so  held  in  the 
same  state,  and  the  case  cited  in  support  of 
that  conclusion.  South  Carolina  R.  Co.  v. 
Nix,  68  Ga.  572. 

An  action  against  a  foreign  railroad  corpora- 
tion, which  has  been  permitted  by  special  stat- 
ute to  cross  the  boundary  and  run  its  line 
into  Georgia  upon  condition  that  suits  against 
It  in  the  Georgia  courts  may  be  brought  upon 
all  claims,  may  be  sued  In  a  court  of  com- 
petent jurisdiction,  for  damages  for  the  negli- 
gent killing  of  a  person  in  its  home  state, 
by  his  administrator  appointed  In  that  state 
and  granted  ancillary  authority  in  Georgia, 
when  there  Is  a  statute  of  the  home  state  giv- 
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ing  the  administrator  such  a  cause  of  action. 
Ibid.  Approved  and  Followed  in  Central  R. 
&  Bkg.  Co.  v.  Swint,  73  Ga.  651. 

The  case  of  Alabama  G.  S.  R.  Co.  v.  Fulg- 
huin,  87  Ga.  263,  13  S.  E.  649,  Is  to  the 
same  effect. 

And  the  doctrine  of  these  cases  is  sup- 
ported by  Williams  v.  East  Tennessee,  V.  &  G. 
R.  Co.  90  Ga.  519,  16  S.  E.  303,  and  Watson 
v.  Richmond  &  D.  R.  Co.  91  Ga.  222,  18  S. 
E.  306. 

While  the  general  proposition  that  laws 
have  no  extraterritorial  force  is  undisputed, 
It  Is  none  the  less  true  that  civil  rights  ac- 
quired under  a  statute,  even  though  in  dero- 
gation of  the  common  law,  may  be  enforced  in 
actions  outside  the  state  In  which  they  accrued, 
tf  not  violative  of  the  law  and  policy  of  the 
forum.  Burns  v.  Grand  Rapids  &  I.  R.  Co.  113 
Ind.  169,  15  N.  E.  230;  Cincinnati,  H.  &  D. 
R.  Co.  v.  McMullen,  117  Ind.  439,  10  Am.  St. 
Rep.  67.  20  N.  E.  287 ;  Morris  v.  Chicago,  R. 
I.  &  P.  R.  Co.  65  Iowa,  727,  54  Am.  Rep.  39, 
23  N.  W.  143 ;  Boyce  v.  Wabash  R.  Co.  63 
Iowa,  70,  50  Am.  Rep.  730,  18  N.  W.  673. 

And  when  two  states  have  substantially 
similar  statutes,  giving  rights  of  action  in 
certain  eases  which  did  not  exist  at  common 
law,  their  public  policy  upon  the  subject-mat- 
ter of  such  statutes  is  the  same,  and  a  cause 
of  action  arising  under  one  of  such  statutes 
will  be  enforced  in  the  other  state,  by  its 
courts,  whenever  they  obtain  jurisdiction  over 
the  defendant  by  valid  service  of  process. 
Burns  v.  Grand  Rapids  &  I.  R.  Co.  113  Ind. 
169,  15  N.  E.  230;  Boyce  v.  Wabash  R.  Co. 
63  Iowa.  70,  50  Am.  Rep.  730,  18  N.  W.  673 ; 
Morris  v.  Chicago,  R.  I.  &  P.  R.  Co.  65  Iowa, 
727,  54  Am.  Rep.  39,  23  N.  W.  143. 

A  right  of  action,  given  by  the  statutes  of 
a  state  where  the  death  occurred,  to  the  legal 
representatives  of  one  negligently  killed,  will 
be  enforced  against  a  foreign  corporation  in 
another  state  when  its  policy,  as  indicated 
by  a  statute  upon  the  same  subject,  to  similar 
effect  and  not  radically  different,  is  not  ad- 
verse. Whitlow  v.  Nashville,  C.  &  St.  L.  R. 
Co.  (Tenn.)  68  L.  R.  A.  503,  84  S.  W.  618. 

A  court,  in  a  state  into  which  a  foreign 
railroad  corporation  has  extended  and  oper- 
ates its  line,  has  jurisdiction  to  adjudicate 
an  action  against  it  for  negligently  causing 
the  death,  at  a  place  outside  of  such  state,  of 
the  plaintiff's  testator,  where  the  corporation 
has  been  duly  served  wlh  process  conformably 
to  the  domestic  statutes  in  point,  and  the 
cause  of  action  rests  in  a  statute. of  the  state 
where  the  injury  causing  death  was  Inflicted, 
and  when  such  statute  Is  not  opposed  to  the 
policy  of  the  state  in  which  the  court  sits. 
Law  v.  Western  R.  Co.  91  Fed.  817. 

A  nonresident  may  maintain  suit  against 
nonresident  executors  of  a  deceased  resident 
in  a  domestic  court,  to  enforce  the  liability 
of  the  testator  as  stockholder  in  a  foreign 
corporation  which  became  insolvent,  and  when 
that  liability  is  created  by  a  statute  of  the 
state  which  chartered  the  corporation.  Kisse- 
berth  v.  Prescott,  91  Fed.  611. 

An  action  for  a  personal  injury  is  transitory, 
and,  notwithstanding  it  was  inflicted  in  a 
foreign  country,  and  the  cause  of  action  for  it 
Is  governed  by  a  statute  of  such  country,  a 
court  of  general  jurisdiction  In  one  of  the 
United  States,   which   regularly  obtains  juris- 
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diction  of  the  parties,  has  Jurisdiction  to  de- 
termine it,  even  against  a  foreign  corporation. 
McLeod  'v.  Connecticut  &  P.  Rivers  R.  Co.  58 
Vt.  727,  6  Atl.  648. 

The  general  rule  is  that  actions  for  personal 
torts  are  transitory  in  their  nature,  and  may 
be  brought  wherever  the  wrongdoer  is  found, 
and  jurisdiction  of  his  person  can  be  obtained. 
As  to  such  actions,  when  given  by  the  common 
law,  this  rule  has  never,  been  questioned.  No 
reason  appears  why  the  transitory  character 
of  the  action,  or  the  jurisdiction  of  the  courts 
where  the  defendant  is  found,  should  in  any- 
wise be  affected  whether  the  right  of  action, 
rests  in  a  statute  or  in  the  common  law. 
There  Is  no  such  distinction  in  actions  ew  con- 
tractu, and  no  good  reason  for  any  different 
rule  in  actions  ex  delicto.  Herrick  v.  Minne- 
apolis &  St.  L.  R.  Co.  31  Minn.  11,  47  Am. 
Rep.  771,  16  N.  W.  413. 

When  a  cause  of  action  does  not  exist  at 
common  law,  but  Is  created  by  the  statute  of 
a  foreign  state,  there  is  no  difficulty,  if  it  is 
transitory,  in  bringing  suit  upon  it  in  the 
courts  of  the  jurisdiction  where  the  defend- 
ant may  be  found  and  served  with  process. 
Whether  those  courts  will  entertain  it,  de- 
pends upon  general  principles.  If  the  action 
is  not  a  penal  one,  and  the  foreign  law  is 
neither  contrary  to  public  policy,  abstract  jus- 
tice, good  morals,  nor  injurious  to  the  state  and 
its  citizens,  the  foreign  law  will  be  recognized 
and  enforced,  provided  there  Is  jurisdiction 
over  the  persons  of  the  parties,  and,  under  the 
local  forms  and  practice,  justice  can  be  done. 
But,  If  the  foreign  law  is  a  penal  statute,  or 
offensive  to  the  local  public  policy,  repugnant 
to  justice  or  morality,  calculated  to  injure  the 
state  or  Its  citizens,  or  if  jurisdiction  be  not 
acquired  over  the  parties,  or  there  is  a  want  of 
ability  to  make  and  enforce  a  satisfactory 
judgment,  or  to  do  justice,  the  local  courts  are 
at  liberty  to  decline  jurisdiction.  HIggins  v. 
'  Central  New  England  &  W.  R.  Co.  155  Mass. 
176,  31  Am.  St.  Rep.  544,  29  N.  E.  534. 

The  doctrine  of  the  foregoing  cases  has  not 
won  general  acceptance  without  challenge.  In 
Its  evolution,  It  has  been  strongly  opposed  by 
the  courts  of  last  resort  in  Massachusetts, 
Ohio,  Kansas  and  Wisconsin.  The  leading 
cases  against  it  have  been  subjected  to  un- 
sparing criticism,  and  have  met  with  disap- 
proval In  the  Supreme  Court  of  the  United 
States  and  in  the  higher  courts  of  several  of 
the  states. 

An  action  not  being  maintainable  at  common 
law  against  a  railroad  company  for  negligently 
causing  death,  and  no  such  cause  of  action 
being  given  by  the  laws  of  Massachusetts,  an 
administratrix  of  a  deceased  resident  of  that 
state,  whose  death  occurred  in  New  York 
by  the  alleged  negligence  of  a  railroad  in- 
corporated in  that  state,  cannot  maintain  an 
action  for  damages,  based  upon  such  facts,  in 
the  courts  of  Massachusetts,  against  the  New 
York  corporation,  grounded  in  a  statute  of 
the  state  of  New  York.  Richardson  v.  New 
York  C.  R.  Co.  08  Mass.  85. 

This  is  said  to  be  because  the  right  rests 
wholly  in  a  foreign  statute,  which,  If  consid- 
ered as  penal,  cannot  be  enforced  beyond  the 
territory  in  and  for  which  it  was  enacted ;  and 
which,  if  considered  as  giving  a  new  and 
peculiar  remedy,  unknown  both  to  the  com- 
mon law  and  the  law  and  practice  of  the 
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forum,  is  not  enforceable  by  Massachusetts 
courts.     Ibid. 

The  case  was  followed  in  Davis  v.  New  York 
&  N.  E.  R.  Co.  143  Mass.  301,  58  Am.  Rep.  138, 
0  N.  E.  815,  at  the  foundation  of  which  was 
a  Connecticut  statute,  considered  a  penal  one. 
which  took  the  place  of  a  common-law  right 
of  action  that  did  not  Burvive  the  intestate's 
death. 

Both  of  these  cases  were  afterwards  dis- 
tinguished in  Higglns  v.  Central  New  England 
&  W.  R.  Co.  155  Mass.  176,  31  Am.  St.  Rep. 
544,  29  N.  E.  534,  upon  the  ground  that  the 
right  of  action  given  by  the  foreign  statute 
there  Involved  waB  not  for  a  penalty,  nor  yet 
for  specific  beneficiaries,  rather  than  the  gen- 
eral estate  of  deceased,  but  was  a  cause  of 
action  which  would  have  belonged  to  the  de- 
ceased had  he  survived,  and  which  passed 
directly  to  his  administrator  for  the  general 
benefit  of  his  estate.  The  court  took  the 
ground  that  such  a  case  rendered  It  imma- 
terial whether  the  right  of  action  arose  under 
a  foreign  statute,  or  by  the  common  law. 

The  supreme  court  of  Ohio  reached  a  similar 
conclusion,  and  denied  a  domestic  administra- 
tor, who  sued  a  foreign  railroad  corporation 
for  negligently  causing  the  death  of  his  Intes- 
tate in  the  state  of  Illinois,  any  recovery, 
notwithstanding  a  statute  of  Illinois  gave  ad- 
ministrators a  right  of  action  in  such  cases. 
Woodard  v.  Michigan  S.  &  N.  I.  R.  Co.  10 
Ohio  St.  121. 

But  the  Ohio  supreme  court,  In  making 
that  decision,  took  pains  to  limit  it  by 
saying:  We  do  not  undertake  to  decide 
whether  an  administrator  appointed  under  the 
laws  of  Illinois  might  or  might  not  maintain 
such  an  action  for  the  purpose  of  recovering 
the  fund  to  be  distributed  under  the  law  of 
Illinois.  That  case  will  present  very  different 
considerations  from  the  present. 

The  case,  therefore,  Is  not  authority  for 
the  proposition  that  a  nonresident  cannot 
maintain  an  action  upon  a  transitory  cause 
of  action  arising  abroad,  and  given  by  a 
foreign  statute  against  a  foreign  corporation. 
Ibid. 

In  harmony  with  these  two  cases,  are  views 
expressed  by  the  supreme  court  of  Kansas  in 
McCarthy  v.  Chicago.  R.  I.  &  P.  R>  Co.  18 
Kan.  46,  26  Am.  Rep.  742.  for  which  that 
case,  also,  has  been  criticised.  But  that  case 
only  held  that  a  statute  of  KansaB  did  not 
warrant  a  recovery  against  a  foreign  corpora- 
tion on  account  of  occurrences  In  another 
state  which  has  no  similar  statute,  and  where 
no  cause  of  action  arose  at  common  law;  all 
the  rest  was  dictum. 

Each  of  these  three  cases  was  explicitly  dis- 
approved and  dissented  from  by  the  8upreme 
Court  of  the  United  States  in  Dennick  v. 
Central  R.  Co.  103  U.  S.  11,  26  L.  ed.  439,  and 
by  the  Iowa  supreme  court  in  Boyce  v.  Wabash 
R.  Co.  63  Iowa,  70,  50  Am.  Rep.  730,  18  N. 
W.  673.  and  Morris  v.  Chicago,  R.  I.  &  P.  R.  Co. 
65  Iowa,  727.  54  Am.  Rep.  39,  23  N.  W.  143. 

And  the  Massachusetts  and  Ohio  cases  were 
also  disapproved  by  the  Virginia  supreme  court 
in  Nelson  v.  Chesapeake  &  O.  R.  Co.  88  Va. 
971.  15  L.  R.  A.  583.  14  S.  E.  838. 

"  We  are  aware,"  said  the  Supreme  Court 
of  the  United  States,  in  sustaining  the  right  of 
a  New  York  administratrix  to  recover  from 
a    New    Jersey    railroad    corporation    damages 
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for  negligently  killing  her  intestate  In  the 
state  of  New  Jersey,  founded  upon  a  statute 
of  the  latter  state,  "that  Woodard  v.  Michi- 
gan 8.  &  N.  I.  R.  Co.  10  Ohio  St.  121,  asserts 
a  different  doctrine,  and  that  it  has  been  fol- 
lowed by  Richardson  v.  New  York  C.  R.  Co.  98 
Mass.  85,  and  McCarthy  v.  Chicago.  R.  I.  & 
P.  R.  Co.  18  Kan.  46.  26  Am.  Rep.  742.  The 
reasons  which  support  that  view,  we  have  en- 
deavored to  show,  are  not  sound.  These  cases 
are  opposed  by  the  latest  decision  on  the  sub- 
ject in  the  court  of  appeals  of  New  York,  in 
the  case  of  Leonard  v.  Columbia  Steam  Nav. 
Co.  84  N.  Y.  48,  38  Am.  Rep.  481."  Dennick 
v.  Central  R.  Co.  103  U.  S.  11,  26  L.  ed.  439. 

It  Is  possible  so  to  interpret  the  decision 
in  Richardson  v.  New  York  C.  R.  Co.  98 
Mass.  85,  as  to  leave  the  Judgment,  therein 
pronounced,  unaffected  by  the  opposing  opin- 
ions to  which  we  have  referred.  The  New 
York  statute  there  involved  gave  a  remedy 
to  the  administrator  of  a  deceased  intestate 
against  whosoever  negligently  caused  his  death, 
but  gave  the  recovery  to  the  widow  and  next 
of  kin, — not  made  it  a  part  of  the  general 
estate  to  be  administered  as  other  credits  and 
the  goods  and  chattels.  The  Massachusetts  ad- 
ministratrix, who  was  the  plaintiff,  was  con- 
sidered empowered  only  to  administer  the 
general  estate,  and  not  to  have  authority  to 
receive  for  and  turn  over  to  the  widow  and 
next  of  kin  some  special  fund. 

The  Ohio  case  of  Woodard  v.  Michigan 
S.  &  N.  I.  R.  Co.  10  Ohio  St.  121,  is  open  to 
a  similar  Interpretation.  In  that  case  the 
court  adverted  to  the  difficulty  of  holding  to 
his  oath  and  his  sureties  upon  the  adminis- 
tration bond  an  Ohio  administrator  of  a  de- 
ceased intestate  collecting  damages  for  caus- 
ing his  intestate's  death,  under  a  statute  of 
Illinois  with  no  legislation  in  Ohio. 

And  the  views  of  the  supreme  court  of  Kan- 
sas, as  expressed  In  McCarthy  v.  Chicago,  R.  I. 
&  P.  R.  Co.  18  Kan.  46,  26  Am.  Rep.  742,  were 
In  the  same  general  line. 

The  supreme  court  of  Wisconsin  in  one  case, 
ranged  itself  alongside  of  its  brothers  in  Mass- 
achusetts, Kansas,  and  Ohio  in  the  cases  just 
discussed,  and  decided  that  it  being  settled 
law  In  Wisconsin  that  a  servant  cannot  recover 
of  his  master  for  personal  injuries  due  to  the 
negligence  of  a  fellow  servant,  he  cannot  re- 
cover In  such  a  case,  where  the  injuries  were 
suffered  in  another  state,  which  had  then  a 
statute  entitling  him  to  recover  under  such 
circumstances.  Anderson  v.  Milwaukee  &  St. 
P.  R.  Co.  37  Wis.  321. 

This  case  is  in  direct  conflict  with,  and  is 
severely  criticised  in,  Herrlck  v.  Minneapolis 
&  St.  L.  R.  Co.  31  Minn.  11,  47  Am.  Rep.  771, 
16  N.  W.  413.  tt  was  said  of  it,  In  the  Minne- 
sota case,  that  the  Wisconsin  court  entirely 
failed  to  distinguish  between  the  right  of 
action  created  by  the  foreign  statute  and  the 
form  of  remedy,  always  governed  by  the  law 
of  the  forum. 

In  Texas  It  has  been  held  that  a  right  of  ac- 
tion wholly  dependent  upon  the  statute  law  of 
another  state,  where  occurred  the  acts  which 
gave  rise  to  it,  will  not  be  enforced  in  the 
domestic  courts  against  a  foreign  corporation, 
when  the  laws  of  Texas  do  not  confer  a  like 
right,  and  none  exists  at  common  law.  Texas 
&  P.  R.  Co.  v.  Richards,  68  Tex.  375,  4  S.  W. 
627. 
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Nor  when  the  domestic  statute,  although 
somewhat  similar  to  the  foreign  one,  is  yet 
radically  different  St.  Louis,  I.  M.  &  S.  R. 
Co.  v.  McCormick,  71  Tex.  660,  1  L.  R.  A.  804, 
9  S.  W.  540. 

And  jurisdiction,  also,  will  be  declined  when 
the  foreign  statute  is  such  that  the  court  can- 
not Interpret  and  administer  it  properly  to 
secure  a  just  result.  Mexican  Nat.  R.  Co.  v. 
Jackson,  89  Tex.  107,  31  L.  R.  A.  276,  59  Am. 
St.  Rep.  28,  33  8.   W.  857. 

The  reader,  desirous  of  pursuing  this  branch 
of  the  subject,  is  referred  to  the  note  on  Rights 
of  action  causing  death,  accruing  under  foreign 
statutes,  appended  to  Nelson  v.  Chesapeake  & 
O.  R.  Co.  15  L.  R.  A.  583. 

XI.  Conclusion. 

• 
As  to  the  right  of  a  nonresident  to  seek 
from  a  foreign  corporation  legal  redress  or 
protection  against  It  in  domestic  courts,  the 
decisions  warrant  the  following  general  con- 
clusions : 

I.  That  when  the  cause  of  action  arises,  or 
the  subject  of  the  litigation  Is  situated,  in 
the  state  of  the  forum,  the  status  of  the  parties 
to  the  controversy,  as  to  residence,  is  of  no 
consequence. 

II.  That,  In  every  state  where  the  principles 
of  English  common  law  are  accepted,  a  non- 
resident, whether  a  natural  or  an  artificial  per- 
son, a  citizen  or  subject  of  a  state  at  peace 
with  the  domestic  sovereign,  is,  as  a  matter 
of  comity,  admitted  to  sue  In  the  domestic 
courts. 

III.  That,  Irrespective  of  the  residence  of 
the  parties,  the  domestic  courts  will  take  juris- 
diction of  actions  transitory  in  their  nature, 
wherever  they  may  have  arisen,  in  actions 
ex  contractu  when  there  1b  no  special  reason 
for  refusing  to  adjudicate,  and  in  actions  e* 
delictu  when  there  are  special  reasons  per- 
suading them  to  act. 

IV.  That  it  makes  no  difference  whether  the 
cause  of  action  is  one  given  by  the  common 
law  or  by  a  statute. 

V.  That  each  of  these  conclusions  is  sub- 
ject to  modification  and  change  by  the  legis- 
lation of  the  state  of  the  forum.  The  domes- 
tic courts  may  be  closed  to  foreigners,  or 
opened  only  to  a  limited  extent  by  statute :  The 
domestic  courts  may  be  denied  jurisdiction  over 
nonresidents  and  foreign  corporations,  or  al- 
lowed to  exercise  it  only  under  stated  circum- 
stances and   in  designated   Instances. 

VI.  The  domestic  courts  will  not  attempt  to 
regulate  the  internal  affairs  of  a  foreign  cor- 
poration ;  to  enforce  foreign  statutes  that  are 
either  penal  or  contrary  to  domestic  policy  and 
laws :  or  in  cases  where  they  cannot  satisfac- 
torily interpret^  foreign  laws  so  as  to  do  jus- 
tice ;  neither  will  they  entertain  Jurisdiction 
In  cases  where  they  cannot  enforce  their  judg- 
ments, or  reach  the  necessary  parties. 

Neither  a  corporation,  nor  a  natural  person, 
can  be  brought  under  the  jurisdiction  of  a  court 
in  whose  territory  It  or  he  is  not  found.  But. 
Inasmuch  as  a  natural  person  carries  with  him 
his  personality  wherever  he  goes,  he  is  liable 
to  suit,  regardless  of  his  residence,  in  every 
place  where  he  is  bodily  present.  On  the  other 
hand,  a  corporation  must  abide  in  the  place 
where  it  comes  into  being.  It  cannot  migrate. 
As  an  artificial  legal  entity,  It  can  be  found, 
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for  the  service  of  legal  process,  only  in  the 
jurisdiction  where  its  home  office  is  established. 
But  a  corporation,  like  a  natural  person,  may, 
by  its  own  consent,  submit  itself  to  the  juris- 
diction of  a  court  competent  to  deal  with  the 
subject-matter  of  any  controversy  to  which  it 
may  be  a  party.  That  consent  may  be  ex- 
press or  implied.  it  is  express,  either  by 
stipulation  in  a  particular  contract  brought 
before  a  court  in  a  single  litigation,  or  by 
direct,  unequivocal  acceptance  of  a  statutory 
requirement  to  submit  to  the  jurisdiction  of 
local  courts  as  a  condition  of  exercising  cor- 
porate franchises  in  the  state  of  the  forum.  It 
is  Implied  whenever  a  foreign  corporation 
elects  to  enter  and  establish  itself  In  a  domes- 
tic state,  and  carry  on  therein  its  domestic 
business,  that,  in  respect  of  such  business  as 
it  may*  do  in  such  state  and  all  legal  contro- 
versies growing  out  of  It,  the  corporation  will 
obey  the  domestic  laws,  and  submit  to  the* 
judgments  and  decrees  of  the  domestic  courts. 
And,  when  a  foreign  corporation  expressly  or 
impliedly  consents  to  have  its  legal  disputes 
adjudicated  in  domestic  courts,  it  may  be 
brought    into    those    courts    for    the    purpose, 


in  any  way  and  by  any  method,  that  tqe  stat- 
utes of  the  domestic  state  may  provide. 

It  is  generally  taken  to  limit  the  jurisdiction 
of  local  courts  In  actions  against  foreign  cor- 
porations in  respect  of  the  subject-matter  when 
the  state  legislature  enacts  a  statute  designat- 
ing the  only  cases  that  may  be  brought  in  such 
courts  by  nonresidents  or  other  foreign  corpora- 
tions. It  may  be  doubted  if  the  legislature 
has  any  power  to  limit,  thus,  the  jurisdiction 
of  a  co-ordinate  branch  of  the  government,  to 
which  the  Constitution  has  committed  general 
jurisdiction  In  all  cases  at  law  or  in  equity ; 
but  this  power  does  not  appear  to  have  been 
questioned.  The  courts  have  bowed  to  the 
will  of  the  legislature.  Such  a  statute  is  at 
least  a  declaration  of  state  policy,  which  the 
state  courts  will,  in  all  ordinary  cases,  recog- 
nize and  respect. 

The  weight  of  authority  seems  to  be  with 
those  who  contend  that  the  right  to  litigate  is 
one  of  the  privileges  to  which  the  citizens  of 
each  of  the  United  States  are  constitutionally 
entitled  with  the  citizens  in  the  several  states 
under  equal  conditions.  J.  B.  G. 
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*1.  A  commission  merchant  who  re- 
ceive* mortgmgred  cattle  sent  to  him  for 
sale  without  the  knowledge  or  consent  of 
the  mortgagee,  and  in  violation  of  the  terms 
of  the  mortgage,  and  who  sells  them,  and 
pays  the  proceeds,  less  his  commission,  to 
the  consignor,  without  notice  of  the  mort- 
gage, does  not  derive  such  a  benefit  from  the 
transaction  as  to  authorize  the  mortgagee 
to  waive  the  tort  and  recover  in  an  action 
upon  an  Implied  contract. 

2.  The  fllingr  of  a  chattel  mort^agre 
for  record  does  not  impart  constructive 
notice  to  a  commission  merchant  to  whom 
the  mortgaged  property  is  sent  for  sale,  and 
who  sells  It  and  pays  the  proceeds,  less  his 
commission  to  his  consignor. 

(June  11,  1904.) 

ERROR  to   the  court   of  Common  Pleas 
for  Wyandotte  County  to  review  a  judg- 
ment in  favor  of  plaintiffs  in  an  action 

•  Ileadnotes  by  Mason,  J. 

Note. — For  liability  to  real  owner  of  broker 
who  in  good  faith  receives  stolen  property  and 
sells  and  pays  over  the  proceeds  to  his  prin- 
cipal, see,  In  this  series,  Swim  v.  Wilson,  13 
L.  R.  A.  605;  Johnson  v.  Martin,  50  L.  R.  A. 
733. 
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brought  to  recover  the  proceeds  of  certain 
cattle  alleged  to  have  been  sold  by  defend- 
ants, and  to  have  belonged  to  plaintiffs. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Muokle,  Hayward,  ft  Mc- 
Lane,  for  plaintiffs  in  error: 

Failure  to  deliver  goods  upon  demand  is 
no  evidence  of  conversion,  where  it  appears 
that  they  were  not  in  defendant's  possession 
at  the  time  the  demand  was  made,  and  that, 
had  he  so  minded,  he  could  not  have  de- 
livered them. 

26  Am.  &  Eng.  Enc.  Law,  p.  720. 

The  receipt  of  a  commission  did  not  en- 
rich the  estate  by  the  conversion,  but 
through  defendant's  personal  services  in 
selling  the  cattle. 

Movcatt  v.  McClelan,  1  Wend.  173. 

Where  the  agent  credited  the  account  of 
his  principal  with  the  money  in  payment  of 
the  latter's  indebtedness  to  the  former,  it  is 
held  that  that  is  the  same  thing,  in  effect, 
as  though  the  agent  had  first  paid  the 
money  to  the  principal,  and  the  latter  had 
then  repaid  it  to  the  agent,  in  satisfaction 
of  the  debt. 

Langley  v.  Warner,  3  N.  Y.  327 ;  LaFarge 
v.  Kneeland,  7  Cow.  456;  Cox  v.  Prentice,  3 
Maule  &  S.  348. 

The  promise  of  defendants  was  in  law,  as 
well  as  in  fact,  to  the  shipper,  not  to  any- 
one else. 
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Bain  v.  Clark,  39  Mo.  252;  15  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  1078. 

The  doctrine  of  waiving  a  tort  and  suing 
on  an  implied  promise  rests  upon  the  prin- 
ciple that  the  estate  of  the  wrongdoer  has 
been  enriched  by  the  tortious  act,  and,  be- 
cause of  such  benefit,  the  law  will  imply  a 
promise  to  pay  the  value  thereof  to  the  in- 
jured party. 

Keener,  Quasi  Contracts,  p.  159;  Ham- 
bly  v.  Trott,  1  Cowp.  371;  Patterson  v. 
Prior,  18  Ind.  440,  81  Am.  Dec.  367 ;  Osborn 
v.  Bell,  5  Denio,  370,  49  Am.  Dec.  275; 
Stewart  v.  Balderston,  10  Kan.  142;  Fan- 
son  v.  Linsley,  20  Kan.  235;  Tightmeyer  v. 
Mongold,  20  Kan.  90;  Webster  v.  Drink- 
water,  5  Me.  322,  17  Am.  Dec.  238;  Ford 
v.  Caldwell,  3  Hill,  L.  248;  Sandeen  v. 
Kansas  City,  St.  J.  d  C.  B.  R.  Co.  79  Mo. 
278;  National  Trust  Co.  v.  Gleason,  77  N. 
Y.  400,  33  Am.  Rep.  632;  Upchurch  v. 
Norsworthy,  15  Ala.  705;  2  Greenl.  Ev. 
14th  ecr*.  §  108,  and  note. 

The  only  exception  to  the  rule  requiring 
a  benefit  is  where  the  agent,  having  actual 
knowledge  of  the  rights  of  another,  pays 
over  the  proceeds  to  his  principal. 

Hearsey  v.  Pruyn,  7  Johns.  179;  Potter 
v.  Van  Norman,  73  Wis.  339,  41  N.  W. 
524 ;  2  Greenl.  Ev.  14th  ed.  §  108,  note  3. 

Recording  the  chattel  mortgages  was  not 
constructive  notice.  As  to  strangers  the 
mortgagee  may  maintain  an  action  for  con- 
version, although  his  chattel  mortgage  has 
never  been  recorded. 

Pratt  v.  Harlow,  16  Gray,  379;  Brown  v. 
The  James  H.  Campbell  Co.  44  Kan.  237, 
21  Am.  St.  Rep.  274,  24  Pac.  492. 

Recording  is  not  notice  to  all  the  world. 

24  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  146. 

At  common  law  the  grantee  owed  no  duty 
to  give  any  kind  of  notice  of  a  conveyance, 
and  recording  is  purely  an  additional  stat- 
utory requirement. 

The  record  imparts  constructive  notice  to 
such  persons  only  as  would  have  been  en- 
titled to  protection  against  the  conveyance 
in  case  it  had  not  been  recorded,  or,  in 
other  words,  to  such  persons  as  are  under 
legal  obligation  to  search  for  it. 

Ibid.;  Dennis  v.  Burritt,  6  Cal.  670;  Qil- 
lett  v.  Qaffney,  3  Colo.  351 ;  Bates  v.  Nor- 
cross,  14  Pick.  224 ;  Edwards  v.  McKeman, 
55  Mich.  520,  22  N.  W.  20;  Bailey  v.  Gal- 
pin,  40  Minn.  319,  41  N.  W.  1054;  Stuy- 
vesant  v.  Hall,  2  Barb.  Ch.  151;  Maul  V. 
Rider,  59  Pa.  167;  Davis  v.  Monroe,  187 
Pa.  212,  67  Am.  St.  Rep.  581,  41  Atl.  44; 
Parker  v.  Meredith,  (Tenn.  Ch.  App.)  59 
S.  W.  167;  White  v.  McGregor,  92  Tex. 
556,  71  Am.  St.  Rep.  875,  50  S.  W.  564; 
Leach  v.  Beattie,  33  Vt.  195;  Lynchburg 
Perpetual  Bldg.  d  L.  Co.  v.  Fellers,  96  Va. 
337,  70  Am.  St.  Rep.  851,  31  S.  E.  505. 
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Under  the  Kansas  statutes  (Rev.  Stat. 
1899,  88  4060,  4062)  governing  chattel 
mortgages,  the  only  persons  required  to 
search  are  creditors,  purchasers,  and  mort- 
gagees. Constructive  notice  is,  therefore, 
out  of  the  case.  Only  actual  notice  could 
have  made  plaintiffs  in  error  liable. 

A  mortgagor  cannot  maintain  an  action 
against  a  factor  without  actual  notice. 
How,  then,  can  a  mortgagee,  whose  rights 
are  derived  from  the  mortgagor,  be  placed 
in  any  better  position  than  the  mortgagor 
himself? 

Bailey  v.  Galpin,  40  Minn.  319,  41  N.  W. 
1054. 

Messrs.  Botsford,  Deatherage,  ft 
Tonne  and  MeFadden  ft  Morris*  for 
defendants  in  error: 

Plaintiffs  in  error  are  liable  to  defend- 
ants in  error  as  for  a  trover  and  conver- 
sion of  the  cattle  in  controversy. 

Brown  v.  The  James  H.  Campbell  Co.  44 
Kan.  237,  21  Am.  St.  Rep.  274,  24  Pac. 
492;  Koch  v.  Branch,  44  Mo.  542,  100  Am. 
Dec.  324;  Arkansas  City  Bank  v.  Cassidy, 
71  Mo.  App.  186;  Thompson  v.  Irwin,  76 
Mo.  App.  418;  Mohr  v.  Langan,  77  Mo. 
App.  481 ;  Waverly  Timber  d  Iron  Co.  v. 
St.  Louis  Cooperage  Co.  112  Mo.  389,  20 
S.  W.  566;  Mechem,  Agency,  §  573,  p.  405. 

It  is  competent  for  the  injured  party  to 
elect  whether  he  will  sue  ex  delicto  for 
trover  and  conversion  or  whether  he  will 
sue  ex  contractu  as  for  money  had  and  re- 
ceived. 

4  Cyc.  Law  &  Proc.  p.  332;  Laughlin  v. 
Barnes,  76  Mo.  App.  258;  Lightly  v.  Clous- 
ton,  1  Taunt.  112;  Kimball  v.  Billings,  55 
Me.  147,  92  Am.  Dec.  581;  Doherty  v. 
Shields,  86  Hun,  303,  33  N.  Y.  Supp.  497 ; 
Alsbrook  v.  Hathaway,  3  Sneed,  454; 
Leighton  v.  Preston,  9  Gill,  201;  Olive  v. 
Olive,  95  N.  C.  485;  Norden  v.  Jones,  33 
Wis.  600,  14  Am.  Rep.  782. 

Defendants  received  the  cattle,  sold  them, 
and  failed  to  account  to  the  rightful  own- 
ers for  them  or  their  proceeds.  These  acts 
not  only  made  them  liable  in  conversion, 
but  also  in  assumpsit. 

26  Am.  A  Eng.  Enc.  Law,  p.  792;  Gil- 
more  v.  Wilbur,  12  Pick.  124,  22  Am.  Dec. 
410;  Jones  v.  Hoar,  5  Pick.  285;  Bowman 
v.  Browning,  17  Ark.  599. 

A  chattel  mortgage  filed  in  the  proper 
county  is  notice  as  to  all  the  world. 

Brown  v.  The  James  H.  Campbell  Co.  44 
Kan.  237,  21  Am.  St.  Rep.  274,  24  Pac. 
492;  La  Fayette  County  Bank  v.  Met  calf, 
40  Mo.  App.  494. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

The  owner  of  certain  cattle  in  Wilson 
county    executed     chattel    mortgages    up- 
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on  them  securing  two  notes.  The  mort- 
gages were  properly  recorded.  Afterwards 
the  mortgagor  turned  the  cattle  over  to 
another  person,  who,  without  the  consent  of 
the  mortgagee,  and  in  violation  of  the  terms 
of  the  mortgage,  shipped  them  to  Greer, 
Mills,  &  Company,  commission  merchants  at 
East  St.  Louis,  for  sale.  The  commission 
company  sold  the  cattle  and  remitted  the 
proceeds,  less  charges  and  expenses,  as  di- 
rected by  the  consignor,  without  actual 
notice  of  the  mortgages.  The  notes  and 
mortgages  remained  unpaid,  and  were  trans- 
ferred to  J.  W.  Newland  and  D.  R.  Newland, 
who  sued  the  commission  company,  not  for 
damages  resulting  from  the  conversion  of 
the  cattle,  but  upon  the  allegation  of  an  im- 
plied promise  by  the  company  to  pay  to 
plaintiffs  their  net  proceeds,  the  tort  being 
expressly  waived.  Plaintiffs  recovered  a 
judgment,  which  defendants  seek  to  reverse. 

Upon  the  facts  stated,  it  is  clear  that  de- 
fendants would  have  been  liable  in  an  action 
for  conversion,  and  the  fact  that  they  had 
no  actual  notice  of  the  claim  of  the  mort- 
gagees would  have  constituted  no  defense. 
Brown  v.  James  H.  Campbell  Co.  44 
Kan.  237,  21  Am.  St.  Rep.  274,  24  Pac. 
402.  But  defendants  claim  that  they  were 
not  liable  in  an  action  upon  contract  for  the 
reason  that  in  the  transaction  they  acted 
only  as  the  agents  of  the  real  wrongdoer, 
the  person  who  shipped  the  cattle  to  them, 
and  that  their  own  estate  was  not  intended 
to  be  benefited,  and  was  not  in  fact  bene- 
fited, by  the  sale ;  that  they  never  acquired 
or  claimed  the  beneficial  title  to  the  cattle 
or  their  proceeds.  It  is  true  that  the  rule 
is  well  established  that  "  if  no  benefit 
accrues  to  the  tort  feasor  by  reason  of  the 
tort  committed,  assumpsit  will  not  lie.  He 
cannot  be  charged  as  on  an  implied  contract 
unless  some  benefit  has  actually  accrued 
to  him."  15  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  1115.  See  also,  chapter  3,  Keener  on 
Quasi  Contracts,  and  Fati^on  v.  Linslcy,  20 
Kan.  235,  and  cases  cited.  It  is  also  true 
that  the  title  of  property  consigned  by  the 
owner  to  a  commission  merchant  for  sale, 
and  of  its  proceeds,  is  in  the  consignor, 
and  no  title  vests  in  the  factor  except  as 
trustee.  12  Am.  &  Eng.  Enc.  Law,  2d  ed. 
pp.  695,  696. 

In  considering  whether  these  principles 
protect  the  defendant  from  an  action  upon 
an  implied  contract  to  pay  the  mortgagee 
the  price  of  the  cattle,  it  must  be  borne  in 
mind  that  no  distinction  is  to  be  made  be- 
tween an  actual  knowledge  by  the  consignee 
that  goods  sent  to  him  belong  to  another 
than  the  shipper  and  the  constructive 
knowledge  of  that  fact  given  him  by  the 
public  records.  The  effect  of  the  notice 
imparted  by  the  record  does  not  depend 
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upon  the  form  of  action.  In  the  ease  cited 
it  was  held  equivalent  to  actual  notice  in 
an  action  for  conversion.  It  is  so  in  an 
action  upon  an  implied  contract.  The  case 
must  therefore  be  treated  as  though  defend- 
ant had  had  actual  notice  of  the  existence  of 
the  mortgages.  If  a  factor,  while  still  hold- 
ing the  proceeds  of  goods  sold  by  him. 
knows  they  were  stolen,  he  cannot  assert, 
as  a  protection  against  the  claims  of  the 
real  owner,  what  is  untrue  in  fact,  that  the 
title  is  in  the  one  who  has  stolen  them. 
And  having  in  his  hands  money  belonging 
to  another,  in  the  absence  of  a  reason  to 
justify  his  holding  it  himself,  or  making 
some  other  disposition  of  it,  he  is  liable 
to  the  owner  upon  an  implied  contract  to 
pay  it  to  him.  "Where  the  defendant  is 
proved  to  have  in  his  hands  the  money  of 
the  plaintiff,  which,  ex  a*quo  et  bono,  he 
ought  to  refund,  the  law  conclusively  pre- 
sumes that  he  has  promised  so  to  do.  .  . 
The  count  for  money  had  and  received, 
which  in  its  spirit  and  objects  has  been 
likened  to  a  bill  in  equity,  may,  in  general, 
be  proved  by  any  legal  evidence  showing 
that  the  defendant  has  received  or  obtained 
possession  of  the  money  of  the  plaintiff, 
which,  in  equity  and  good  conscience,  he 
ought  to  pay  over  to  the  plaintiff.  .  .  . 
And  where  the  defendant  has  tortiously 
taken  the  plaintiff's  property,  and  sold  it, 
or,  being  lawfully  possessed  of  it,  has 
wrongfully  sold  it,  the  owner  may  ordi- 
narily waive  the  tort,  and  recover  the  pro- 
ceeds of  the  sale  under  this  count.  So,  if 
the  money  of  the  plaintiff  has  in  any  other 
manner  come  to  the  defendant's  hands,  for 
which  he  would  be  chargeable  in  tort,  the 
plaintiff  may  waive  the  tort,  and  bring 
assumpsit  upon  the  common  counts."  2 
Greenl.  Ev.  §§  102,  117,  120.  "Where 
money  has  been  paid  to  a  factor  for  the 
use  of  the  principal,  to  which  the  latter  is 
discovered  afterwards  not  to  be  entitled, 
the  factor  will  be  liable  to  an  action  at  the 
suit  of  the  person  from  whom  he  received 
such  money  as  for  money  had  and  received 
to  his  use,  unless  he  has,  before  action 
brought,  actually  paid  over  the  money  to 
his  principal."  Weld.  V.  Shaw,  2  La.  Ann. 
559.  He  who  holds  money  that  he  knows 
belongs  to  one  person  cannot  voluntarily 
pay  it  to  another,  and  claim  exemption  from 
contractual  liability  on  the  ground  that  he 
acted  merely  as  an  agent,  and  derived  no 
personal  benefit  from  the  transaction. 
When  he  knows  who  is  entitled  to  receive 
the  money  in  his  hands,  he  owes  that  person 
a  duty  from  which  the  law  implies  a  con- 
tract to  pay  it  to  him ;  and  he  can  no  more 
escape  that  liability  or  alter  the  character 
of  it  by  a  payment  to  the  person  from  whom 
he  received  it  than  by  making  any  other 
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disposition  of  it.  It  was  said  in  Hind- 
march  v.  Hoffman,  127  Pa.  284,  4  L.  R.  A. 
368,  14  Am.  St  Rep.  842,  18  Atl.  14,  an 
action  of  assumpsit:  "As  found  by  the 
learned  judge,  the  money  sued  for  as  money 
had  and  received  by  defendant  to  the  use 
of  plaintiff  never  belonged  to  Savanack,  nor 
could  he  have  legally  recovered  any  part  of 
it.  On  the  contrary,  it  was  plaintiff's 
money,  stolen  from  him  by  Savanack,  and 
by  the  latter  left  with  the  defendant. 
While  it  was  thus  in  his  custody  and  under 
his  control,  he  was  fully  informed  of  the 
theft,  and  also  that  plaintiff,  as  owner  of 
the  money,  claimed  it.  Under  these  cir- 
cumstances, it  was  clearly  his  duty  to 
hold  it  for  plaintiff,  and,  upon  satisfactory 
proof  of  ownership,  to  pay  it  over  to  him. 
From  the  existence  of  that  duty  the  law 
raised  an  implied  promise  by  defendant  to 
do  so,  but,  in  disregard  of  his  duty  in  the 
premises,  he  paid  it  over,  on  the  order  of 
the  thief,  to  parties  who  had  no  right 
whatever  to  receive  it.  Justice  demands 
that  he  should  now  be  compelled  to  pay  the 
amount  to  the  rightful  owner,  and  there 
is  no  good  reason  why  it  should  not  be  re- 
covered in  the  present  form  of  action." 
"  Where  a  factor  is  notified  that  cotton 
consigned  to  him  by  a  third  person  was 
made  on  plaintiffs'  plantation,  and  belongs 
to  them,  and  is  directed  not  to  pay  over  the 
proceeds  without  their  consent,  the  notice 
will  render  the  factor  liable  for  any  subse- 
quent payment  made  to  the  consignor,  not 
depending  on  a  superior  right."  Syllabus, 
Lcdoux  v.  Anderson,  2  La.  Ann.  558.  The 
situation  is  substantially  the  same  as 
though  cattle  belonging  to  plaintiffs  had 
been  stolen  and  shipped  to  defendants  for 
sale,  and  defendants  had  sold  them,  and 
paid  the  proceeds  to  the  consignor,  after 
learning  of  the  theft.  In  such  a  case  the 
defendants  could  say,  with  as  much  force 
as  they  do  now,  that  they  derived  no  per- 
sonal benefit  from  the  transaction,  that 
their  estate  was  not  benefited  by  it;  but, 
under  such  circumstances,  this  statement 
would  not  be  a  sufficient  answer  to  plain- 
tiffs' claim  upon  the  implied  contract  to 
pay  the  money  to  the  real  owner;  neither 
is  it  here. 

The  judgment  is  affirmed. 

All  the  Justices  concur. 

A  petition  for  rehearing  having  been  filed, 
Mason,  J.,  on  December  1,  1904,  handed 
down  the  following  additional  opinion: 

This  case  involves  the  question  whether 
commission  merchants  who  receive  mort- 
gaged personal  property  sent  to  them  for 
sale  without  the  knowledge  or  consent  of 
the  mortgagee,  and  in  violation  of  the  terms 
of  the  mortgage,  and  who  sell  it  and  pay 
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the  proceeds,  less  their  commission,  to  the 
consignor,  without  actual  notice  of  the 
mortgage,  which  is  properly  of  record,  are 
liable  to  the  mortgagee  in  an  action  upon 
an  implied  contract,  the  tort  being  waived. 
Upon  a  former  hearing  it  was  held  that 
they  derived  no  such  benefit  from  the  act  of 
conversion  as  to  make  them  liable  in  as- 
sumpsit by  reason  thereof,  but  that  under 
the  authority  of  Broum  v.  James  H.  Camp- 
bell Co.  44  Kan.  237,  21  Am.  St.  Rep.  274, 
24  Pac.  492,  the  record  operated  to  give 
them  constructive  notice  of  the  mortgage, 
and  that  this  had  the  same  effect  as  actual 
notice,  and  rendered  them  liable  as  upon 
contract  for  their  failure  to  pay  the  pro- 
ceeds of  the  property  to  the  real  owner.  A 
grave  doubt  as  to  the  correctness  of  this 
view  of  the  effect  of  the  record  led  to 
the  granting  of  a  rehearing.  Upon  fuller 
consideration,  we  are  convinced  that  all 
that  is  said  in  the  case  cited  regarding  the 
notice  imparted  by  the  record  of  the  mort- 
gage is  dictum.  The  action  was  for  con- 
version, the  facts  being  substantially  the 
same  as  in  this  case.  There,  as  here,  the 
consignor  was  an  apparent  stranger,  whose 
possession  was  not  clearly  accounted  for. 
It  was  held  "  that  as  the  mortgage  was 
properly  on  file  in  the  office  of  the  register 
of  deeds,  and  valid,  the  commission  mer- 
chant or  broker  was  bound  to  take  notice 
of  the  same  and  of  the  rights  of  the  mort- 
gagee, and  that  by  selling  and  delivering 
the  property  to  others  he  made  himself 
liable  to  the  mortgagee  as  for  a  conversion 
of  the  property."  The  weight  of  authority 
sustains  the  statement  made  in  4.  Cyc.  Law 
&  Proc.  p.  1055,  that  "an  auctioneer  [and 
the  rule  would  obviously  be  the  same  as  to 
a  factor]  who  sells  property  for  one  who 
has  no  title,  and  pays  over  to  his  principal 
the  proceeds,-  is  liable  to  the  real  owner  for 
the  conversion,  even  though  such  auctioneer 
acts  in  good  faith  and  without  knowledge 
of  the  defect  of  title."  See,  also,  3  Am. 
A  Eng.  Enc.  Law,  p.  497,  and  cases  cited; 
Flannery  v.  Harlcy,  117  Ga.  483,  43  S.  E. 
765;  Miller  v.  Wilson,  98  Ga.  567,  58  Am. 
St.  Rep.  319,  25  S.  E.  578;  Johnson  v. 
Martin,  87  Minn.  370,  59  L.  R.  A.  733,  94 
Am.  St.  Rep.  706,  92  N.  W.  221 :  Moore  v. 
Hill,  38  Fed.  330;  Dolliff  v.  Robbins,  83 
Minn.  498,  85  Am.  St.  Rep.  466,  86  N.  W. 
772.  To  the  contrary,  see  12  Am.  A  Eng. 
Enc.  Law,  2d  p.  691.  In  most  of  the 
cases  cited  in  support  of  this  proposition, 
but  not  in  all,  the  property  involved  came 
by  theft  or  some  other  wrong  into  the 
hands  of  the  person  who  delivered  it  to  the 
factor;  and  a  distinction  is  sometimes 
sought  to  be  drawn,  based  upon  this  con- 
sideration. But  no  reason  is  apparent  why 
the  rights  of  the  owner  should  be  affected 
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by  the  character  of  the  possession  of  the 
consignor,  so  long  as  he  has  no  right  to 
sell,  and  the  owner  is  not  estopped  to  deny 
such  right.  The  decision  in  Brown  v.  James 
H.  Campbell  Co.  must  therefore  have  been 
the  same,  even  if  the  mortgage  had  not  been 
of  record;  unless  the  failure  to  record  it 
would  have  made  it  void  as  to  the  defend- 
ant. Indeed,  what  was  said  in  the  opinion 
with  reference  to  the  notice  imparted  by  the 
record  was  chiefly  in  response  to  the  con- 
tention that  the  mortgage  was  void,  and  in 
effect  was  merely  an  argument  that  it  was 
not  invalid  for  want  of  notice. 

Whether  a  factor  to  whom  mortgaged 
property  is  consigned  for  sale,  and  who  sells 
it  and  accounts  to  the  consignor  for  the 
proceeds,  is  charged  with  notice  of  the  rec- 
ord of  the  mortgage,  depends  wholly  upon 
the  statute.  In  the  absence  of  a  statute, 
the  recording  of  a  chattel  mortgage  would 
be  notice  to  no  one,  but  the  mortgage 
would  be  good  as  to  every  one  without 
notice.  It  has  been  enacted,  however  (Gen. 
Stat.  1901,  8  4244),  that  an  unrecorded 
mortgage  "shall  be  absolutely  void  as 
against  the  creditors  of  the  mortgagor,  and 
as  against  subsequent  purchasers  and 
mortgagees  in  good  faith."  The  factor  Is 
neither  a  creditor  of  the  mortgagor  nor  a 
subsequent  purchaser  or  mortgagee,  and 
therefore  is  not  within  the  protection  of  the 
statute.  As  to  him  the  mortgage  is  equally 
effective,  whether  of  record  or  not.  Drumm- 
Flato  Commission  Co.  v.  First  Nat.  Bank, 


65  Kan.  746,  70  Pac.  874.  It  follows  that 
he  is  not  affected  with  notice  of  the  filing 
of  the  mortgage,  for  "  the  record  imparts 
constructive  notice  to  such  persons  only 
as  would  have  been  entitled  to  protection 
against  the  conveyance  in  case  it  had  not 
been  recorded."  24  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  146. 

It  is  strongly  urged  in  behalf  of  plain- 
tiffs in  error,  the  commission  merchants, 
that,  even  conceding  that  the  record 
charged  them  with  cons*ructive  notice  of 
the  mortgage,  this  would  not  render  them 
liable  as  upon  contract;  that  only  actual 
notice  would  have  that  effect.  As  we  hold 
that  the  record  did  not  impart  notice,  it  is 
unnecessary  to  decide  this  question  now; 
but,  that  it  may  be  left  open  for  a  full  in- 
quiry and  determination  as  it  may  here- 
after arise,  the  statement  in  the  original 
opinion  that  no  distinction  is  to  be  made  in 
this  regard  between  actual  and  construc- 
tive notice  is  withdrawn. 

As  the  estate  of  the  plaintiffs  in  error     1 
was  not  benefited  by  their  tort,  and  as  they     ' 
paid  over  the  proceeds  of  the  sale  of  the 
property   without  notice  of  the  rights 
the   real    owner,   they    could   not 
liable  in  an  action  upon  contract. 

The  judgment  is  reversed  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance herewith. 

All  the  Justices  concur. 
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1*  An  Injunction  will  lie  against  draw- 
Ins  natural  araa  from  a  natural  res- 
ervoir  utilized   for   supplying  the  lnhablt- 

Notb. — For  other  cases,  In  this  series,  as  to 
relative  rights,  In  the  absence  of  statute,  of 
persons  having  gas  wells  which  draw  from  a 
common  reservoir  In  the  earth,  with  resnect 
to  the  waste  of  the  gas,  see  Hague  v.  Wheeler, 
22  L.  R.  A.  141,  and  Manufacturers*  Gas  & 
OH  Co.  v.  Indiana  Natural  Gas  k  OH  Co.  50 
L.  R.  A.  768  (Injunction  to  prevent  waste). 

As   to   right   of   state   to   Injunction   to   re- 
strain  escane  of  natural   gas   from   well,   see 
Indiana  v.  Ohio  Oil  Co.  47  L.  R.  A.  627. 
70  L.  R.  A. 


ants  of  a  municipal  corporation,  merely  for 
the  purpose  of  wasting  It,  and  Injuring  those 
who  were  utilizing  It. 
2.  The  cancelation  of  a  gai  lease  on 
the  ground  that  It  was  procured  by  fraud 
will  not  be  decreed,  although  the  lessee, 
contrary  to  his  assertions  at  the  time  of 
procuring  It,  Is  wasting  the  gas  for  the  pur- 
pose of  Injuring  other  operators  In  the  same 
field,  where  by  so  doing  he  subjects  him- 
self to  a  statutory  penalty :  since  It  will 
not  be  presumed  that  he  will  continue  to  do 
so. 

(December  11,  1903.) 

APPEALS  by  defendants  from  decrees  of 
the  Circuit  Court  for  Meade  County 
in  plaintiffs'  favor  in  actions  brought  to 
enjoin  the  wasting  of  natural  gas,  and  to 
cancel  a  gas  lease.  First  case  affirmed; 
second  one  reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs.       Humphrey,      Burnett,       ft 
Humphrey,  F.  M.  Saohett,  Alexander 


1906. 


Louisville  Gas  Co.  v.  Kentucky.  Heating  Co. 


559 


G.  Barret,  and  J*  8.  Wortluun,  for  ap 

pellants: 

Defendants'  acts  are  not  unlawful  or  ac- 
tionable at  common  law. 

21  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  417; 
Wood  County  Petroleum  Co.  v.  West  Vir- 
ginia Transp.  Co.  28  W.  Va.  210,  57  Am. 
Rep.  659;  Hague  v.  Wheeler,  157  Pa.  324, 
22  L.  R.  A.  141,  37  Am.  St.  Rep.  736,  27 
Atl.  714;  Ohio  Oil  Co.  v.  Indiana,  177  U.  S. 
190,  44  L.  ed.  729,  20  Sup.  Ct.  Rep.  576; 
Wagner  v.  Mallory,  169  N.  Y.  501,  62  N.  E. 
584. 

Or  under  the  statute. 

Ky.  Stat.  §§  3910-3914. 

The  intention  of  the  legislature  i«  to  be 
collected  from  the  words  they  employ. 

United  States  v.  Wiltberger,  5  Wheat. 
95,  5  L.  ed.  42;  Re  McDonough,  49  Fed. 
360;  Barclay  v.  Breckinridge,  4  Met.  (Ky.) 
377;  Endlich,  Interpretation  of  Statutes, 
§§  329,  330;  McM  asters  v.  Burnett,  92  Ky. 
358,  17  S.  W.  1021 ;  Louisville  d  N.  R.  Co. 
v.  Com.  108  Ky.  628,  57  S.  W.  508;  Com. 
v.  Louisville  d  N.  R.  Co.  112  Ky.  783,  66 
S.  W.  753;  Jacob  v.  Clark,  24  Ky.  L.  Rep. 
2120,  72  S.  W.  1095;  Louisville  d  N.  R. 
Co.  v.  Miller,  112  Ky.  464,  66  S.  W.  5. 

If  defendants'  acts  were  lawful,  the  fact 
that  the$  were  done  maliciously  does  not 
make  them  actionable. 

Chambers  v.  Baldwin,  91  Ky.  122,  11  L. 
R.  A.  545,  34  Am.  St.  Rep.  165,  15  S.  W. 
57 ;  Chatfield  v.  Wilson,  28  Vt.  49 ;  People's 
Cos  Co.  v.  Tyner,  131  Ind.  277,  16  L.  R.  A. 
443,  31  Am.  St.  Rep.  433,  31  N.  E.  59,  131 
Ind.  408,  31  N.  E.  61. 

No  private  action  lies  without  special 
injury. 

Hale,  Torts,  p.  437;  3  Pom.  Eq.  Jur.  § 
1349;  21  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
708;  Beckham  v.  Brown,  19  Ky.  L.  Rep. 
519,  40  S.  W.  684 ;  Neaf  v.  Palmer,  103  Ky. 
496,  41  L.  R.  A.  219,  45  S.  W.  506;  16  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  362;  Cosby  v. 
Owensboro  d  R.  R.  Co.  10  Bush,  291 ;  Du- 
laney  v.  Louisville  d  N.  R.  Co.  100  Ky. 
634,  38  S.  W.  1050. 

Plaintiffs  are  limited  to  the  remedy  pro- 
vided by  §§  3910-3915. 

Kentucky  River  Nav.  Co.  v.  Com.  13 
Bush,  437 ;  Russell  v.  Muldraugh's  Hill,  C. 
d  C.  Tump.  Road  Co.  13  Bush,  310. 

Concealment  is  no  ground  for  rescission 
where  there  is  no  duty  to  dispose. 

14  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  72; 
Pom.  Eq.  Jur.  §§  901,  902,  note  1;  Smith 
v.  Fisher,  5  J.  J.  Marsh.  194. 

To  authorize  cancelation,  misrepresenta- 
tion must  be  (1)  of  fact,  (2)  known  to  be 
untrue,  (3)  an  inducement  to  execution  of 
the  lease,  and  (4)  must  have  caused  dam- 
age. 

Barringer  &  A.  Mines  &  Mining,  705;  2 
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Pom.  Eq.  Jur.  §  877 ;  Cox  v.  Frazer,  21  Ky. 
L.  Rep.  579,  52  S.  W.  796;  Ball  v.  Lively, 
4  Dana,  370. 

A  rescission  decree  is  to  protect,  not 
punish. 

Ruffner  v.  Ridley,  81  Ky.  169. 
Mr.  J.  W.  Lewis,  with  Messrs.  Matt. 
O'Doherty  and  Edward  L.  McDonald, 
for  appellees: 

The  owners  of  land  lying  above  a  gas 
reservoir,  or  common  source  of  supply, 
have  a  qualified  property  right  in  the  gas, 
and  a  common  right  to  bore  for  and  secure 
it  for  all  useful  purposes.  These  rights, 
like  all  others,  are  within  the  protection  of 
the  law  and  the  courts. 

Donahue,  Petroleum  &  Gas,  §  10;  21  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  417 ;  Westmore- 
land d  C.  Natural  Gas  Co.  v.  DeWitt,  130 
Pa.  235,  5  L.  R.  A.  731,  18  Atl.  724;  Peo- 
ple's Gas  Co.  v.  Tyner,  131  Ind.  277,  16  L. 
R.  A.  443,  31  Am.  St.  Rep.  433,  31  N.  E. 
59;  Brown  v.  Vandergrift,  80  Pa.  147. 

In  the  case  of  underground  waters,  an 
owner  of  superincumbent  land  has  a  right 
to  obtain  all  the  water  he  can,  for  ordinary 
and  reasonable  uses;  but  there  is  a  limita- 
tion upon  his  right  negligently  or  mali- 
ciously to  injure  his  neighbors  by  affecting 
or  destroying  their  supply  of  such  water. 

Chesley  v.  King,  74  Me.  164,  43  Am.  Rep. 
569;  Roath  v.  Driscoll,  20  Conn.  533,  52 
Am.  Dec.  352;  Haldeman  v.  Bruckhart,  45 
Pa.  514,  84  Am.  Dec.  511;  Wheatley  v. 
Baugh,  25  Pa.  528,  64  Am.  Dec.  721;  Ad 
dison,  Torts,  p.  79,  note. 

The  element  of  malice  has  been  recog- 
nized in  Kentucky  as  rendering  actionable 
what  would  otherwise  be  damnum  absque 
injuria. 

Chrisman  v.  Bruce,  1  Duv.  63,  85  Am. 
Dec.  603;  Caulfield  v.  Bullock,  18  B.  Mon. 
497;  Morgan  v.  Dudley,  18  B.  Mon.  711,  68 
Am.  Dec.  735. 

Even  in  the  absence  of  malice,  the  use  of 
an  undue  proportion  of  underground  water, 
without  regard  to  the  rights  of  others,  is 
actionable. 

Bassett  v.  Salisbury  Mfg.  Co.  43  N.  H. 
569,  82  Am.  Dec.  179;  Swett  v.  Cutts,  50 
N.  H.  439,  9  Am.  Rep.  276;  Hart  v.  Ja- 
maica Pond  Aqueduct  Corp.  133  Mass. 
488 ;  Smith  v.  Brooklyn,  18  App.  Div.  340, 
46  N.  Y.  Supp.  141 ;  Forbell  v.  New  York, 
164  N.  Y.  522,  51  L.  R.  A.  695,  79  Am.  St. 
Rep.  666,  58  N.  E.  644. 

Courts  of  equity  have  jurisdiction  to  pro- 
tect the  source  of  a  common  supply  of  nat- 
ural gas  against  the  reckless  and  improvi- 
dent use  or  waste  of  it  by  one  owner  of  su- 
perincumbent land. 

State  v.  Ohio  Oil  Co.  150  Ind.  21,  47  L. 
R.  A.  627,  49  N.  E.  809,  177  U.  S.  190,  44 
L.  ed.  729,  20  Sup.  Ct.  Rep.  576;  Townsend 
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v.  State,  147  Ind.  627,  37  L.  R.  A.  294,  62 
Am,  St.  Rep.  477,  47  N.  E.  19. 

The  owners  of  superincumbent  lands  have 
the  right  to  protect  from  destruction  the 
source  of  the  common  supply  of  natural 
gas,  and  may  enjoin  any  act  of  one  owner 
which  tends  to  such  destruction. 

Manufacturers'  Gas  d  Oil  Co.  v.  Indiana 
Natural  Gas  d  Oil  Co.  155  Ind.  461,  50  L. 
R.  A.  768,  57  N.  E.  912. 

The  legislature  has  declared  it  unlawful 
to  waste  natural  gas,  and  limited  the  right 
of  a  proprietor  to  use  his  property  in  such 
a  way  as  not  to  injure  his  neighbor  by 
wasting  the  common  supply. 

Act  May  14,  1892,  Ky.  Stat.  §  3910: 
Donahue,  Petroleum  &  Gas.  §  23,  p.  19. 
Jones  v.  Forest  Oil  Co.  194  Pa.  379,  48  L. 
R.  A.  748,  44  Atl.  1074. 

A  court  of  equity  will  not  be  deceived  by 
a  trick  or  device,  such  as  the  pretended  use 
of  gas  in  the  alleged  manufacture  of  lamp 
black,  but  will  look  at  the  substance  of 
things,  and  the  real  intent  of  the  parties. 

Pom.  Eq.  Jur.  §  378;  Standard  Diet. 
Utilize. 

Although  the  waste  of  gas  complained  of 
constitutes  a  public  nuisance,  the  appellee 
who  is  specially-  injured  by  it  can  maintain 
an  action  to  prevent  it. 

Manufacturers*  Gas  d  Oil  Co.  v.  Indiana 
National  Gas  d  Oil  Co.  155  Ind.  461,  50  L. 
R.  A.  768,  57  N.  E.  912;  Corley  v.  Lan- 
caster, 81  Ky.  171 ;  Green  v.  Asher,  10  Ky. 
L.  Rep.  1006/*!  S.  W.  286. 

Mr.  J.  Morgan  Rlohardson  also  for  ap- 
pellees. 

Hobson,  J.,  delivered  the  opinion  of  the 
court: 

There  is  a  natural  gas  field  in  Meade 
county,  from  which  the  gas  is  piped  to 
Louisville  by  the  Kentucky  Heating  Com- 
pany, and  there  sold  for  heating  and  illu- 
minating purposes.  The  Louisville  Gas 
Company  claimed  the  exclusive  privilege 
of  selling  illuminating  gas  in  the  city  of 
Louisville.  There  was  a  long  litigation  be- 
tween it  and  the  Kentucky  Heating  Com- 
pany, resulting  in  a  judgment  of  this  court 
on  June  20,  1901,  that  the  heating  company 
has  the  right  to  sell  natural  gas  for  heat- 
ing and  illuminating  purposes;  also  the 
right  to  make  and  sell  artificial  gas  for 
fuel,  but  not  the  right  to  sell  artificial 
gas  alone  or  in  mixture  with  natural  gas 
for  purposes  of  illumination  without  viola- 
tion of  the  gas  company's  exclusive  privi- 
lege. Kentucky  Heating  Co.  v.  Louisville 
Gas  Co.  23  Ky.  L.  Rep.  730,  63  S.  W.  751. 
On  September  3,  1901,  or  about  three 
months  after  this  judgment  was  rendered, 
the  Calor  Oil  &  Gas  Company  was  in- 
corporated. Its  capital  stock  was  fixed  at 
70  L.  R.  A. 


$1,000,  divided  into  100  shares  of  $10  each. 
John  A.  Gray,  Harry  Wirgman,  and  W.  A. 
Jones  were  the  incorporators,  subscribing 
for  the  entire  stock  of  the  company;  but 
neither  of  them  paid  anything  therefor,  or 
really  owned  the  stock.  They  subscribed 
for  it  for  A.  Hite  Barrett,  the  chief  engineer 
of  the  Louisville  Gas  Company,  Udolpho 
Sneed,  the  president  of  the  gas  company, 
and  Will  Speed,  the  son  of  J.  B.  Speed,  a 
stockholder  in  the  gas  company.  The  stock 
was  paid  for  by  A.  Hite  Barrett,  Udolpho 
Sneed,  and  J.  B.  Speed,  who  were  the  real 
organizers  of  the  company.  The  articles  of 
incorporation  were  drawn  by  a  son-in-law 
of  J.  B.  Speed,  and  he  is  now  the  presi- 
dent of  the  company.  The  money  which 
was  paid  in  for  the  stock  was  placed  in 
bank  to  the  credit  of  the  company  thus 
formed,  and  has  since  remained  there.  In 
the  winter  before  this  corporation  was 
formed  John  H.  Trent,  a  lawyer  living  in 
Meade  county,  who  seems  to  have  been  in 
the  employ  of  the  gas  company  previous  to 
that,  began  taking  leases  of  land  for  gas  in 
the  gas  field,  and  took  quite  a  number. 
In  doing  this  he  acted,  it  appears,  as  the 
agent  of  Barrett,  Sneed,  and  Speed,  and 
after  they  organized  the  Calor  Oil  &  Gas 
Company  these  leases  were  assigned  to  it. 
It  is  also  shown  that  for  some  time  before 
the  organization  of  this  company  they  had 
been  considering  the  gas  field  in  Meade 
county,  from  which  the  Kentucky  Heating 
Company  obtained  its  gas,  and  one  of  their 
objects  in  getting  the  leases  and  organizing 
the  Calor  Oil  &  Gas  Company  was  to  inter- 
fere with  the  supply  of  that  company,  and 
thus  cripple  it  as  a  rival  of  the  Louisville 
Gas  Company.  They  put  up  between  them 
about  $10,000,  which  they  spent  in  Meade 
county  in  boring  wells  and  in  erecting 
what  is  called  a  "  lampblack  factory."  In 
addition  to  this,  when  the  depositions  were 
taken  they  had  incurred  liabilities  for 
about  $10,000  more,  which  were  then  un- 
paid. They  succeeded  in  getting  several 
good  gas  wells,  from  which  the  gas  was 
piped  to  their  lampblack  factory.  When 
they  began  operations,  the  Kentucky  Heat- 
ing Company  had  a  gas  pressure  of  some- 
thing over  60  pounds.  In  five  or  six  months 
this  was  run  down  to  less  than  30.  On] 
these  facts  the  chancellor,  on  the  petition 
of  the  Kentucky  Heating  Company,  enf 
joined  the  operation  of  the  lampblack 
factory  on  the  ground  that  it  was  operate! 
only  to  waste  the  gas,  and  thus  destroy  th$ 
Kentucky  Heating  Company.  '  From  this 
judgment  the  defendants  appeal. 

A  close  fence  12  feet  high  was  built 
around  the  lampblack  factory,  and  no  one 
was  admitted  within  the  inclosuxe.  It 
stood  on  a  half  acre  of  ground  leased  for 
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that  purpose,  and  no  one  was  permitted  to 
come  on  this  half  acre.  Firearms  were  dis- 
charged there  to  deter  the  neighbors  from 
coming  about.  The  structure  was  out  in 
the  country  where  such  inclosures  are  un- 
usual, and,  as  shown  by  the  evidence,  un- 
necessary. The  man  in  charge  of  the  fac- 
tory was  the  lawyer  Trent,  who  lived  at 
the  county  seat,  and  knew  nothing  of  the 
manufacture  of  lampblack.  There  were 
only  two  other  persons  employed — one, 
the  day  man,  was  a  boy  sixteen  years  old; 
the  other,  the  night  man,  somewhat  older, 
but  both  entirely  ignorant  of  the  manufac- 
ture of  lampblack.  During  the  five  months 
the  factory  was  operated  they  manufac- 
tured about  300  pounds  of  lampblack,  worth 
4  cents  a  pound.  In  this  time  they_burned 
aj]_,thfc.g*i9_  they  could  obtain,  the  total 
amount  being^  hTCTTit.  smaQfifl;fiftft  nf  fry*.  No 
lampblack  was  shipped  away  from  the  fac- 
tory. The  gas  was  burned  night  and  day, 
and  it  is  evident  from  the  proof  that  in  a 
short  time  more  the  pressure  upon  the  pipes 
of  the  Kentucky  Heating  Company  would 
have  been  so  low  as  to  destroy  its  useful- 
ness. Other  facts  might  be  stated,  but 
the  testimony  of  the  defendants  themselves, 
whose  depositions  were  taken  by  the  plain- 
tiff, is  sufficient  to  show  that  they  con- 
ceived the  idea  of  securing  leases  on  terri- 
tory connected  with  the  gas  reservoir  from 
which  the  Kentucky  Heating  Company  ob- 
tained its  supply,  and  by  boring  numerous 
wells  to  draw  off  the  gas,  and  practically 
destroy  the  business  of  the  Kentucky  Heat- 
ing Company.  The  organization  as  the 
Calor  Oil  &  Gas  Company  and  the  establish- 
ment of  the  lampblack  factory  was  a  pa' 
of  the  plan  to  evade  the  statute  against  th 
wasting  of  natural  gas  and  to  waste  th< 
gas. 

It  is  earnestly  maintained  that  the 
statute  does  not  apply  to  the  case,  and  that 
at   onmmpn    lqw    thara   ja    tin    rpiripdy.      We 

cannot  concur-  in  this  conclusion.  Inde- 
pendently of  the  statute,  the  common  law 
affords  an  ample  remedy  for  a  wrong  like 
this.  While  natural  gas  is  not  subject  to 
absolute  ownership,  the  owner  of  the  soil 
must,  in  dealing  with  it,  use  his  own  prop- 
erty with  due  regard  to  the  rights  of  his 
neighbor.  He  cannot  be  allowed  delib- 
erately to  waste  the  supply  for  the  purpose 
of  injuring  his  neighbor.  While  a  bad 
motive  will  not  render  that  unlawful  which 
is  lawful  (Chambers  v.  Baldwin,  91  Ky. 
121,  11  L.  R.  A.  545,  34  Am.  St.  Rep.  165, 
15  8.  W.  57 ) ,  a  man  is  only  allowed  to  make 
a  reasonable  use*  of  those  natural  supplies 
which  are  for  the  common  benefit  of  all. 
The  gas  under  the  ground  may  go  where- 
ever  it  will,  but  the  defendants  cannot  be 
allowed  to  draw  off  the  gas  from  under  the 
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plaintiff's  lands  simply  for  the  purpose  of 
injuring  it,  for  the  plaintiff's  lands  are 
thus  clandestinely  sapped,  and  their  value 
impaired.  These  principles  have  often  been 
applied  in  the  case  of  underground  waters, 
and  we  see  no  reason  why  the  same  rule 
should  not  apply  to  natural  gas.  -  Wheat  ley 
V.  Baugh,  25  Pa.  528,  64  Am.  Dec.  721; 
Haldeman  v.  Bruckhart,  45  Pa.  514,  84 
Am.  Dec.  511;  Oreenleaf  v.  Francis,  18 
Pick.  117;  Walker  v.  Cronin,  107  Mass. 
562;  Chesley  v.  King,  74  Me.  164,  43  Am* 
Rep.  569;  Baasett  v.  Salisbury  Mfg.  Co. 
43  N.  H.  569,  82  Am.  Dec.  179;  Swett  v. 
Cutts,  50  N.  H.  439,  9  Am.  Rep.  276.  In 
21  Am.  &  Eng.  Enc.  Law.  2d  ed.  p.  417,  it 
is  said:  "Though  gas  is  a  mineral,  the 
decisions  governing  ordinary  minerals  ap- 
ply to  it  only  with  many  qualifications,  and 
it  is  governed  by  rules  analogous  to  those 
governing  water  percolating  beneath  the 
surface.  Water,  oil,  and  still  more 
strongly,  gas,  may  be  classed  by  themselves* 
and  have  been  not  inaptly  termed  minerals 
fertt  natune."  See  also,  to  same  effect,  2 
Snyder,  Mines  &  Mining,  §  1171.  The  doc- 
trine that  an  act  which  is  legal  in  itself; 
and  violates  no  legal  right,  cannot  be  made 
actionable  on  account  of  the  motive  which 
induced  it,  has  no  application;  because  the 
acts  of  the  defendants  in  wasting  the  gas 
violated  the  plaintiff's  legal  rights.  Both 
tne  parties  drew  gas  from  the  same  reser- 
voir. It  was  incumbent  on  each  to  exercise 
his  right  so  as  not  to  injure  the  other  un- 
necessarily. If  one  wasted  all  of  the  gas 
from  the  reservoir,  there  would  be  nothing 
left  for  the  other.  Every  owner  may  bore 
for  gas  on  his  own  ground,  and  may  make 
a  reasonable  use  of  it;  but  he  may  not 
wantonly  injure  or  destroy  the  reservoir 
common  to  him  and  his  neighbor.  This 
principle  has  been  often  applied.  Thus, 
each  riparian  owner  may  make  a  reason* 
able  use  of  a  lake  or  stream  of  water 
flowing  through  his  land,  but  he  cannot 
make  an  unreasonable  use  of  it.  Every 
traveler  may  make  a  reasonable  use  of  a 
highway,  but  not  an  unreasonable  use 
to  the  detriment  of  another.  No  one  may 
make  an  unreasonable  use  of  the  atmos- 
phere. In  all  these  instances  the  party  ag- 
grieved by  the  unreasonable  use  may  main- 
tain an  action  for  redress.  In  the  case  be- 
fore us  the  plaintiff  and  the  defendant  have 
each  the  right  to  take  gas  from  the  common 
source  of  supply,  but  neither  may  by  waste 
destroy  the  rights  of  the  other;  and,  as 
in  the  case  of  other  like  wrongs,  the  action 
for  redress  may  be  brought  in  the  name 
of  the  real  party  in  interest.  Manufac- 
turers? Cos  &  Oil  Co.  v.  Indiana  Natural 
Gas  &  Oil  Co.  155  Ind.  461,  50  L.  R.  A. 
768,  57  N.  E.  912 ;  Ohio  Oil  Co.  v.  Indiana, 
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Kentucky  Court  of  Appeals. 


Dec., 


177  U.  8.  190,  44  L.  ed.  729,  20  Sup.  Ct. 
Rep.  576,  and  cases  eited.  We  therefore 
conclude  that  the  Circuit  Court  properly 
granted  the  injunction  complained  of,  and 
the  judgment  in  that  action  is  affirmed. 

W.  G.  McGehee,  who  leased  the  land  on 
which  the  wells  referred  to,  or  part  of 
them,  were  situated,  filed  also  an. action  to 
cancel  the  lease,  on  the  ground  that  it  was 
obtained  by  fraud.  McGehee  had  leased 
other  lands  to  the  Kentucky  Heating  Com- 
pany, and  was  getting  $700  per  year  from 
the  Kentucky  Heating  Company  therefor. 
He  told  Trent  this  when  the  latter  applied 
for  the  lease  in  question,  stating  that  he 
did  not  want  to  do  anything  that  would 
injure  the  Kentucky  Heating  Company. 
Trent  thereupon  said  to  him  that  the  peo- 
ple he  represented  were  law-abiding  men, 
and  that  they  would  do  a  lawful  business. 
The  proof  warrants  the  conclusion  that  the 
wasting  of  the  gas  and  the  consequent  injury 
to  the  Kentucky  Heating  Company  was  a 
motive  inducing  the  defendants  to  get  the 
leases,  and  this  purpose  was  in  view  when 
they  obtained  the  lease.  McGehee  would 
not  have  leased  them  the  land  if  he  had 
understood  the  facts.  The  chancellor  can- 
celed the  lease  on  the  ground  that  it  was 
obtained  by  fraud,  and  that  fraud  vitiates 
any  contract   obtained    thereby.     The    de- 


fendants have  spent  something-  like  $20,000 
in  putting  down  their  wells,  perfecting 
their  rights,  and  erecting  their  buildings 
and  other  structures.  This  will  be  a  total 
loss  to  them  if  their  lease  is  canceled.  As 
has  been  recently  held  in  the  case  of  Com,  v. 
Trent  [25  Ky.  L.  Rep.  1180,  77  S.  W.  390], 
it  is  incumbent  on  them  to  confine  the  gaa 
in  :  the  wells  until  such  time  as  it  may 
be  utilized,  and,  if  they  fail  to  do  this,  they 
become  liable  to  the  penalties  denounced  by 
the  statute.  It  cannot  be  presumed  that 
the  defendants  will  wilfully  violate  the 
statute.  When  McGehee  leased  them  the 
ground,  he  intended  them  to  have  the  bene- 
fit of  the  gas,  if  they  found  any,  and  in- 
tended them  to  use  the  gas.  If,  notwith- 
standing the  statute,  they  should  hereafter 
use  the  gas  unlawfully,  he,  or  any  other 
person  aggrieved,  may  maintain  an  action 
for  the  protection  of  his  rights.  Under  the 
circumstances,  and  in  view  of  all  the  facts, 
the  court  concludes  that  a  rescission  of  the 
lease  should  not  be  decreed. 

The  judgment  in  the  action  of  W.  C.  Mc- 
Oehee  against  the  Color  Oil  &  Gas  Com- 
pany is  reversed,  and  cause  remanded,  with 
directions  to  dismiss  the  petition. 

Petition   for   rehearing  overruled. 


LOUISIANA  SUPREME  COURT. 


LEHMAN,  STERN,  &  COMPANY,  Limited, 

v. 
MORGAN'S  LOUISIANA  &  TEXAS  RAIL- 
ROAD &  STEAMSHIP  COMPANY. 


(. 


.La. 


.) 


•1.  While  common  carrier*  are  not 
considered,  under  the  provision  of 
the  Civil  Code  of  Louisiana.,  as  ln- 
'  surer*  against  loss  or  damage  by  Are,  they 
are  liable,  "  unless  they  can  prove  that  such 
loss  or  damage  has  been  occasioned  by  acci- 
dental and  uncontrollable  events."  Rev. 
t?iv.  Code  1870,  art.  2754. 

2.  Where  cotton  on  a  railroad  plat- 
form, in  coarse  of  delivery,  was 
damaged  by  Are,  the  cause  of  which  is 
not  shown  or  explained,  proof  of  the  usual 
and  ordinary  diligence  in  such  cases  to  safe- 
guard the  cotton  will  not  avail  the  carrier 
as  a  defense.  Besides  proof  of  loss  and 
*  Headnotes  by  Land,  J. 


Nora — For  other  cases,  in  this  series,  as  to 
liability  of  carrier  for  loss  of  goods  by  fire, 
ace  BIythe  v.  Denver  &  R.  O.  R.  Co.  11  L.  R. 
A.  615;  Demlng  v.  Merchants'  Cotton-Press  & 
Storage  Co.  13  'L.  R.  A.  518,  and  Missouri  P. 
R.  Co.  v.  Sherwood,  T.  &  Co.  17  L.  R.  A.  643. 
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diligence,  the  law  requires  the  carrier  to 
.  prove  that  the  fire  was  purely  accidental, 
and  impossible  to  prevent.  This  necessarily 
Involves  proof  of  the  cause  or  origin  of  the 
fire,  and,  In  the  absence  of  such  proof,  the 
loss  will  be  imputed  to  the  fault  of  the  car- 
rier. 

(Brcaux,   Ch.   ./.,   dinscnts.) 

(May   8.    1905. y 

WRIT  to  review  a  judgment  of  the  Court 
of  Appeal  for  the  Parish  of  Orleans 
affirming  a  judgment  of  the  Judicial  Dis- 
trict Court  in  defendant's  favor  in  an  ac- 
tion brought  to  recover  the  value  of  certain 
cotton  destroyed  while  in  defendant's  pos- 
session tor  transportation.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Solomon  Wolff,  for  applicant: 

Even  if  it  be  assumed  that  the  defendant 
showed  due  diligence  in  caring  for  the  cot- 
ton, although  he  had  not  discovered  the  ex- 
istence of  the  fire  for  half  an  hour  or  more, 
even  then  the  defendant  is  liable  under  the 
clear  and  unambiguous  words  of  the  Code. 

Rev.  Civ.  Code,  art.  2754;  Brousseau  v.. 
The  Hudson,  11  La.  Ann.  427. 

It  is  not  sufficient  for  the  carrier  merely 


1905. 
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to  show  how  the  loss  occurred;  he  must  go 
further,  and  must  show  that  it  "  had  been 
occasioned  by  accidental  and  uncontrollable 
events."  "  Accidental  and  uncontrollable 
events  "  means  such  inevitable  accident  as 
cannot  be  prevented  by  human  care,  skill, 
or  foresight,  but  results  from  natural 
causes,  such  as  lightning  and  tempests, 
floods  and  inundation. 

Brousseau  v.  The  Hudson,  11  La.  Ann. 
427;  Eugster  v.  West,  35  La.  Ann.  119,  48 
Am.  Rep.  232 ;  Roberts  v.  Riley,  15  La.  Ann. 
103,  77  Am.  Dec.  183;  Tardos  v.  The  Tou- 
lon, 14  La.  Ann.  432,  74  Am.  Dec.  435; 
Mahon  v.  The  Olive  Branch,  18  La.  Ann. 
107. 

Messrs.  Denegre  So  Blair  and  Victor 
Leovy,  for  respondent: 

Under  the  facts,  the  carrier  is  exempt 
under  the  law  of  Louisiana,  even  without 
a  special  contract  to  that  effect ;  the  Louis- 
iana law  being  different  from  the  common 
law. 

Breaux's  Dig.  p.  932;  Maxtcell  v.  South- 
em  P.  R.  Co.  48  La.  Ann.  398,  19  So.  287 ; 
Darrall  v.  Southern  P.  Co.  47  La.  Ann. 
1455,  17  So.  884;  Whitall  v.  The  William 
Henry,  4  La.  223,  23  Am.  Dec.  483; 
Fisher  v.  The  Norval,  8  Mart.  N.  S.  120; 
Hunt  v.  Morris,  6  Mart.  (La.)  676,  12  Am. 
Dec.  489;  Boyce  v.  Welch,  5  La.  Ann.  623; 
Rev.  Civ.  Code,  art.  1784:  Baudry-Lacan- 
tinerie,  §  2525;  Code  Napoleon,  art.  1784; 
Story,  Bailments,  4th  ed.  §§  459,  488;  Nug- 
ent  v.  Smith,  L.  R.  1  C.  P.  Div.  423;  Cour 
de  Cassation,  Rouen,  November  17,  1859; 
Pandects,  title  2,  §  52,  If  4;  Br  acton,  lib.  3, 
chap.  2,  p.  99;  Maxwell  v.  Southern  P.  R. 
Co.  48  La.  Ann.  398,  19  So.  287;  Darrall  v. 
Southern  P.  Co.  47  La.  Ann.  1455,  17  So. 
884. 

On  petition  for  rehearing. 

The  court  is  in  error  in  supposing  that 
the  Civil  Code  of  1808,  art.  63,  p.  384,  dif- 
fers from  similar  articles  in  the  Codes  of 
1825  and  1870. 

The  court  is,  therefore,  in  error  in  sup- 
posing that  Hunt  v.  Morris,  6  Mart.  (La.) 
676,  12  Am.  Dec.  489,  was  decided  under 
different  legislative  conditions. 

Land,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  sued  to  recover  the  sum  of 
$140.24  damages  by  fire  and  water  on  33 
bales  of  cotton  when  delivered  by  defendant 
company  to  plaintiff,  as  consignee,  under 
bills  of  lading,  attached  to  the  petition. 
The  plaintiff  did  not  allege  that  the  damage 
was  occasioned  by  negligence  on  the  part  of 
the  carrier,  and  the  cause  of  action  set 
forth  was  therefore  the  failure  of  the  de- 
fendant company  to  deliver  the  cotton  in 
good  condition.  Defendant  filed  an  ex- 
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ception  of  no  cause  of  action,  predicated  on 
the  absence  of  allegations  of  negligence. 
This  exception  was  tried  and  overruled,  and 
thereupon  the  defendant  answered,  and  the 
cause  was  tried  on  the  merits.  The  dis- 
trict judge  rendered  judgment  in  favor  of 
the  defendant,  and  on  appeal  the  judgment 
was  affirmed  by  the  court  of  appeal,  one  of 
the  judges  dissenting.  The  cause  was 
brought  before  this  court  by  writ  of  re- 
view. The  district  judge  found  that  there 
was  no  negligence  on  the  part  of  the  defend- 
ant. We  make  the  following  excerpt  from 
his  opinion,  to  wit :  "  The  presumptive  neg- 
ligence on  the  part  of  the*  defendant  has 
been  destroyed  by  the  positive  evidence 
given  by  it  that  ordinary  care  and  attention 
usually  given  by  diligent  men  on  like  oc- 
casions were  exercised  by  it  on  this  oc- 
casion. The  cotton  was  placed  in  the  usual 
safe  place  for  freight;  it  was  covered  by 
tarpaulins,  and  a  watchman  was  placed  in 
charge  of  it.  The  cotton  could  not  have 
been  ignited  by  sparks  from  passing  loco- 
motives belonging  to  defendant,  for  none 
passed  the  cotton  except  those  which  were 
equipped  with  spark  arresters;  and  no  one 
except  employees  of  plaintiff  and  defendant 
were  near,  or  had  been  near,  the  cotton 
when  the  fire  occurred."  The  case  is  thus 
stated  by  the  court  of  appeal :  "  The  plain- 
tiff claims  damages  for  certain  cotton  de- 
stroyed by  fire,  which  was  transported 
hither  from  Shreveport  by  the  defendant, 
and  which  was  in  course  of  delivery  when 
the  accident  occurred.  It  is  conceded  that 
the  amount  claimed  correctly  represented 
the  loss,  but  liability  is  denied  on  the 
ground  that  the  railroad  company  used  due 
diligence  in  protecting  the  cotton,  and  is 
therefore  not  responsible  for  loss.  .  .  . 
The  question  now  tendered  is  whether  the 
carrier  must  show,  under  the  jurisprudence, 
exactly  how  the  damage  occurred,  and  spe- 
cifically trace  it  to  some  particular  accident 
or  uncontrollable  event,  or  whether  he  is 
exonerated  by  proof  of  due  diligence  on  his 
part." 

After  reviewing  the  jurisprudence  of  this 
state,  the  court  of  appeal  held  that  a  car- 
rier is  not  an  insurer  as  at  common  law; 
but  his  responsibility  must  be  considered  as 
that  of  a  bailee  for  hire,  answerable  for 
ordinary  neglect.  The  court  cited  Hunt  v. 
Morris,  6  Mart.  (La.)  676,  12  Am.  Dec.  489, 
and  Maxwell  v.  Southern  P.  R.  Co.  48  La. 
Ann.  385,  19  So.  287,  as  supporting  its  rul- 
ing, and  the  latter  as,  in  effect,  overruling 
Brousseau  v.  The  Hudson,  11  La.  Ann.  428. 
Moore,  J.,  dissented,  holding  that  the  re- 
sponsibility of  the  common  carrier  for  loss 
or  damage  of  the  thing  intrusted  to  him  is 
the  same  under  the  civil  law  as  it  is  at 
common  law. 
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Article  2764  of  the  Revised  Civil  Code  of 
1870  reads  as  follows:  "Carriers  and 
watermen  are  liable  for  loss  or  damage  of 
the  things  intrusted  to  their  care,  unless 
they  can  prove  that  such  loss  or  damage 
has  been  occasioned  by  accidental  and  un- 
controllable events." 

Article  2725  of  the  Civil  Code  of  1825 
reads  "  may  be  liable,"  and  it  appears  that 
the  words  "accidental  or  uncontrollable 
events/'  were  used  as  the  equivalents  of  cas 
fortuit  ou  force  majeure  of  the  French  text 
of  the  same  article. 

The  Civil  Code  of  1808,  art.  63,  p.  384, 
reads  "  accidental  or  uncontrollable  events," 
while  the  Codes  of  1825  and  1870  read  "  ac- 
cidental and  uncontrollable  events." 

The  cas  fortuit,  or  "  fortuitous  event,"  as 
defined  by  the  Code  of  1825,  is  that  which 
happens  by  a  cause  or  force  which  we  can- 
not resist ;  and  force  majeure,  or  "  superior 
force,"  is  an  accident  which  human  prudence 
can  neither  foresee  nor  prevent. 

The  case  of  Hunt  v.  Morris,  6  Mart. 
(La.)  676,  12  Am.  Dec.  489,  was  decided  in 
1819,  under  the  Code  of  1808.  In  that  case 
a  steamboat  was  destroyed  by  fire  while 
under  way,  and  the  evidence  showed  that 
no  negligence  could  be  attributed  to  those 
who  were  concerned  in  the  navigation  of 
the  boat.  The  court  said,  speaking  of  car- 
riers: "They  are  excused  by  accident  or 
overpowering  force — cas  fortuit  ou  force 
majeure — wherever  the  first  does  not  occur 
by  their  negligence,  and  they  do  not  un- 
necessarily go  in  the  way  of  the  latter ;  " 
and  that  in  case  of  accidents  "  the  carrier 
is  bound  to  show  that  they  happened  with- 
out any  fault  or  negligence  on  his  part, 
which,  being  a  negative  proposition,  can 
only  be  established  by  evidence  of  the  ordi- 
nary care  and  attention  usually  given  by 
diligent  men  on  like  occasions." 

In  Brousseau  v.  The  Hudson,  11  La.  Ann. 
427,  decided  in  1856,  goods  shipped  at  New 
York  for  New  Orleans  were  damaged  in 
transit  by  the  bursting  of  four  casks  of 
chloride  of  lime  in  the  hold  of  the  vessel. 
The  court  held  that  the  defendant  was  re- 
sponsible for  the  loss,  though  not  charge- 
able with  negligence,  and  said :  "  Under 
our  Code  common  carriers  are  liable  for  the 
loss  or  damage  of  the  things  intrusted  to 
their  care,  unless  it  be  shown  by  them  that 
such  loss  or  damage  was  occasioned  '  by  ac- 
cidental and  uncontrollable  events.  {Par- 
cas  fortuit,  ou  force  majeure.)  '  Article 
2725;  I.  R.  R.  410.  The  term  vis  major 
(superior  force)  is  used  in  the  civil  law  in 
the  same  way  that  the  words  '  act  of  God ' 
are  used  in  the  common  law,  and  so,  also,  is 
the  term  casus  fortuitus.  By  the  act  of 
God  is  meant  inevitable  accident  or  cas- 
ualtv.V  The  court  quoted  the  following  ex- 
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tract  from  Story  on  Bailments,  to  wit: 
"  By  inevitable  accident  is  meant  any  acci- 
dent produced  by  any  physical  cause  which 
is  irresistible,  such  as  a  loss  by  lightning  or 
storms,  by  the  perils  of  the  seas,  by  an  in- 
undation or  earthquake,  or  by  sudden  death 
or  illness.  By  irresistible  force  is  meant 
such  an  interposition  of  human  agency  as 
is,  from  its  nature  and  power,  absolutely 
uncontrollable."  The  court  further  said: 
"Hemp  taking  fire  in  a  state  of  efferves- 
cence may  be  mentioned  as  an  instance  of 
loss  which  is  not  attributable  to  a  cas 
fortuit:9 

This  case  was  cited  with  approval  in 
Cranwell  v.  The  Fanny  Fosdick,  15  La. 
Ann.  437,  77  Am.  Dec.  190,  and  in  Pitre  v. 
Offutt,  21  La.  Ann.  679,  99  Am.  Dec.  749, 
which,  however,  did  not  involve  the  same 
issue. 

In  article  1927  (article  1933  of  the  Code 
of  1870)  it  is  provided  that  the  debtor  will 
be  excused  from  delivering  the  object  of  the 
contract  if  it  be  lost  "by  some  fortuitous 
event  or  irresistible  force," — par  quelque 
cas  fortuit  ou  de  force  majeure,  in  the 
French  Code  of  1825. 

In  Eugster  v.  West,  35  La.  Ann.  121,  48 
Am.  Rep.  232,  the  court  said:  "the  Pan- 
dectes  Francaises  teach  that  on  entend  par 
cas  fortuits  les  accidens  qu*on  n'a  pu  ni  pre- 
voir  ni  empecher.  So  Emerigon  on  Insur- 
ance, 285,  by  accident  (cas  fortuit)  is  meant 
a  superior  force  which  cannot  be  foreseen 
nor  resisted.  In  its  legal  sense,  '  fortuitous 
event '  is  synonymous  with  '  act  of  God '  in 
the  common  law." 

In  the  case  of  Darrall  v.  Southern  P.  Co. 
47  La.  Ann.  1455,  17  So.  884,  the  defendant 
used  barges  to  convey  sugar  from  planta- 
tions to  its  railroad,  and  one  of  these  barges 
laden  with  sugar  sank  by  coming  in  col- 
lision with  piles  or  fenders  placed  by  de- 
fendant in  Berwick's  bay  to  protect  its 
railroad  bridge.  Plaintiff  sought  to  make 
the  company  liable  for  the  value  of  his 
sugar  lost  by  reason  of  the  sinking  of  the 
barge.  The  court  rendered  judgment  in 
favor  of  the  plaintiff  on  account  of  defend- 
ant's want  of  due  care  in  the  location  and 
construction  of  the  protection  for  its  bridge. 
In  the  opinion  it  is  stated,  arguendo,  "  that 
our  Code  does  not  impose  on  carriers  the 
responsibility  incident  to  the  relation  under 
the  common  law."  Rev.  Civ.  Code  1870, 
arts.  2751,  2754.  The  case  went  off,  how- 
ever, on  a  question  of  negligence  not  in- 
volving a  fortuitous  event.  The  decision  of 
the  district  court  and  its  affirmance  by  the 
court  of  appeal  were  based  on  Maxwell  v. 
Southern  P.  R.  Co.  48  La.  Ann.  385,  19  So. 
287.  In  that  case  110  bales  of  cotton  were 
destroyed  by  fire  while  in  possession  of  de- 
fendant at  its  depot  awaiting  transporta- 
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tion,  and  it  was  alleged  that  the  loss  hap- 
pened through  the  fault,  negligence,  care- 
lessness, and  unlawful  acts  of  defendant. 
One  of  the  stipulations  of  the  bills  of  lad- 
ing was  that  the  carrier  should  not  be  re- 
sponsible for  loss  or  damage  caused  by  fire 
not  due  to  the  company's  negligence.  The 
court  recognized  the  validity  of  such  a  limi- 
tation of  liability  by  contract,  but  decided 
the  case  against  the  defendant  on  the 
ground  that  the  loss  was  occasioned  through 
the  fault  or  ordinary  negligence  of  the  serv- 
ants of  the  company.  In  that  case  the 
organ  of  the  court  cited  Hunt  v.  k'otris,  6 
Mart.  (La.)  676,  12  Am.  Dec.  489,  where 
the  loss  was  charged  to  the  "  negligence  and 
misconduct  of  the  master  and  those  em- 
ployed under  him ;  "  also  the  Darrall  Case, 
47  La.  Ann.  1455,  17  So.  884,  and  a  num- 
ber of  common-law  authorities.  But  no  ref- 
erence was  made  to  Brousaeau  v.  The  Hud- 
son, 11  La.  Ann.  427,  nor  was  the  question 
of  the  liability  of  the  company  under  Civ. 
Code,  art.  2754,  discussed.  The  only  two 
cases  which  really  passed  on  the  question 
before  us  are  the  Brousaeau  Case,  decided 
under  the  Code  of  1825,  and  the  case  of 
Hunt  v.  Morria,  decided  under  the  Code 
of  1808. 

We  have  already  noticed  the  difference 
between  the  provisions  of  the  two  Codes 
relative  to  the  liability  of  carriers.  The 
Code  of  1808  excused  the  carrier  on  proof 
that  the  loss  or  damage  was  occasioned  by 
"  accidental  or  uncontrollable  events."  In 
the  Code  of  1825  "  and  "  was  substituted  for 
"  or,"  so  as  to  read  "  accidental  and  uncon- 
trollable events." 

Article  2722  of  the  Code  of  1825  provided 
that  carriers  should  be  subject,  "with  re- 
spect to  the  safe-keeping  and  preservation 
of  things  intrusted  to  them,"  to  the  same 
duties  and  obligations  of  innkeepers,  who 
were  made  responsible  for  the  effects  of 
travelers  damaged  or  stolen,  except  when 
stolen  by  force  and  arms,  or  with  exterior 
breaking  open  of  doors,  or  by  any  other  ex- 
traordinary violence.  Having  thus  provided 
for  loss  or  damage  that  might  be  occasioned 
by  violence  or  human  agency,  the  authors 
of  the  Code  further  provided  that  carriers 
should  be  liable  for  loss  or  damage  of  the 
things  intrusted  to  their  care  unless  they 
can  prove  that  such  loss  or  damage  had 
been  occasioned  by  "accidental  and  uncon- 
trollable events."  The  French  text  reads, 
Par  cos  fortuit  ou  force  majeure.  In  the 
Code  of  1825  cos  fortuit  is  translated  "  for- 
tuitous event,"  and  force  majeure  is  the 
equivalent  of  "  irresistible  force."  Article 
1927.  Both  terms  indicate  events  caused 
by  a  force  which  cannot  be  resisted.  Article 
3522,  No8.  7  and  19.  The  word  "  accident " 
per  se  means  an  unforeseen  and  unexpected 
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event,  and  the  word  "uncontrollable" 
further  qualifies  the  event  as  one  which 
cannot  be  restrained  or  prevented.  Article 
2725  of  the  Code  of  1825  corresponds  with 
article  1784  of  the  Code  Napoleon.  Under 
the  latter  article  it  is  held  uniformly  in 
France  that  destruction  by  fire  (incendie) 
is  not  in  itself  a  fortuitous  event  {caa  for- 
tuit ) .  Laurent,  Droit  Civil  Francais,  Tome 
25,  No.  523.  The  court  of  cassation  in  such 
cases  has  formulated  the  folowing  princi- 
ples: II  ne  suffit  paa  au  voiturier,  pour 
degager  sa  responsabilite,  d'  etablir  que  la 
marchandiae  a  lui  confiee  a  peri;  il  doit 
prouver  encore  qu'elle  a  peri  par  un  caa 
purement  fortuit,  impossible  a  prevenir,  et 
qu'il  n'a  a  se  reprocher  aucun,  fait  df impru- 
dence ou  de  negligence.    Laurent,  Id. 

The  above  quotation  may  be  freely  trans* 
lated  as  follows:  "The  carrier  cannot  es- 
cape liability  by  merely  proving  that  the 
merchandise  intrusted  to  him  has  been  lost 
or  destroyed,  but  he  must  prove  further 
that  it  has  been  lost  or  destroyed  by  an 
event  purely  accidental,  impossible  to  pre- 
vent, and  that  he  is  not  chargeable  with  any 
act  of  imprudence  or  of  negligence." 

The  carrier  must  prove  the  precise  cause 
of  the  loss.  It  will  not  suffice  to  prove 
merely  due  diligence,  but  the  carrier  must 
prove,  moreover,  that  the  accident  was  oc- 
casioned by  a  fortuitous  event,  or  by  irre- 
sistible force,  or  by  a  defect  of  the  thing 
itself,  or  by  a  fault  of  the  shipper.  Fuzier- 
Herman,  Code  Civil,  vol.  4,  p.  419,  No.  1. 

We  are  of  opinion  that  the  term  "  acci- 
dental and  uncontrollable  events,"  as  used 
in  article  2754  of  our  present  Civil  Code,  is 
the  equivalent  of  cas  fortuit  ou  force  ma- 
ieure  of  the  French  text  of  article  2725  of 
the  Code  of  1825.  In  the  civil  law  loss  by 
fire  is  not  considered  a  fortuitous  event,  as 
it  arises  almost  invariably  from  some  act 
of  man.  At  common  law  the  carrier  is  con- 
sidered as  in  the  nature  of  an  insurer 
against  loss  by  fire,  unless  it  be  caused  by 
lightning.  Hutchinson,  Carr.  182.  The 
civil  law  does  not  go  to  this  extent,  but  it 
does  require  the  carrier  to  prove  the  pre- 
cise cause  of  the  fire,  that  it  was  impos- 
sible for  human  prudence  to  foresee  or  pre- 
vent the  loss,  and  that  no  act  of  imprudence 
or  negligence  is  chargeable  to  the  carrier. 

In  the  case  at  bar  the  origin  or  caune  of 
the  fire  was  not  shown.  While  on  the  plat- 
form in  course  of  delivery,  fire  suddenly 
broke  out  in  the  cotton.  The  cause  of  the 
fire  was  either  unknown  or  unexplained. 
Evidence  that  the  defendant  company  had 
a  watchman  present,  that  the  cotton  was 
covered  with  tarpaulins,  and  that  its  loco- 
motives had  spark  arresters,  will  not  suffice 
to  prove  that  the  loss  was  the  result  of  "  an 
accidental  and  uncontrollable  event."    Un- 
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less  the  court  is  informed  as  to  the  particu- 
lar cause  or  origin  of  the  fire,  it  cannot  de- 
termine the  nature  and  character  of  the 
event.  Where  the  cause  of  the  fire  is  un- 
known or  unexplained,  there  is  no  proof  of 
loss  by  an  event  which  could  not  be  pre- 
vented or  resisted.  Both  courts  decided  the 
case  on  the  theory  that  loss  by  fire  was  not 
within  the  limitations  and  exceptions  of  the 
bills  of  lading.  This  must  be  so,  as  "  fire  " 
was  stricken  out,  both  as  an  excepted  risk 
and  cause  of  loss  or  damage,  before  the 
bills  were  issued. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  of  the  Court  of 
Appeal  and  of  the  District  Court  herein 
rendered  be  annulled,  avoided,  and  reversed, 
and  it  is  now  ordered  and  decreed  that 
plaintiffs  do  have  and  recover  of  the  defend- 
ant company  the  sum  of  $140.24,  with  legal 
interest  thereon  from  judicial  demand,  and 
costs  of  suit  in  all  courts. 

A  petition  for  rehearing  having  been  filed, 
the  following  order  in  response  thereto  was 
entered  on  June  28,  1905: 

Per  Curiam: 

Rehearing  denied. 

Breaux,  Ch.  J.,  dissenting: 

The  English  text  of  article  63,  p.  384,  of 
the  Code  of  1808,  is  the  same  as  article 
2725  of  the  Code  of  1825  and  275  of  the 
Code  of  1870.  Hunt  v.  Morris,  6  Mart. 
(La.)  676,  12  Am.  Dec.  489,  decided  in 
1819,  was  decided  under  the  same  text  as 
Brousseau  v.  The  Hudson,  11  La.  Ann.  427. 
The  difference  in  the  rule  Ir.:d  down  in  each 
decision  finds  no  support  in  any  differ- 
ence in  the  language  of  these  two  articles. 
In  interpreting  the  article  a  correct  rule 
should  be  the  same  in  each  case.  In  the 
first-mentioned  case  it  was  held  that  the 
carrier,  in  order  not  to  be  liable  for  the 
loss,  must  show  that  the  loss  was  absolutely 
accidental;  that  he  was  unable  to  prevent 
it ;  and,  further,  that  he  was  not  imprudent 
or  negligent.  Under  the  second  decision 
the  carrier  is  held  to  the  necessity  of  prov- 
ing the  origin  of  the  fire — the  causa  causans. 

Trustworthy  commentators  hold  that  the 
carrier,  instead  of  proving  the  cause  of  the 
fortuitous  event,  or  mere  accident,  may 
prove  that  he  was  not  at  fault;  and  that  is 
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that  he  was  prudent  and  cautious.    Baudry, 
I  2525. 

"  Accidental  event "  covers  an  "  accident." 
It  means,  as  I  think,  accident  traceable  to 
an  unforeseen  and  uncontrollable  event. 
Only  exceptionally  the  carrier  or  the  de- 
pository, with  any  legal  certainty,  can  ac- 
count for  a  fire;  and,  in  consequence,  in 
ninety-nine  cases  in  a  hundred  it  would 
have  to  pay  for  the  freight  or  the  deposit. 
The  carrier  becomes  the  insurer. 

Before  going  further  in  this  direction,  it 
may  be  stated  that  nothing  is  to  be  con- 
sidered as  a  fortuitous  event  or  a  force  ma- 
jeure against  which  the  prudent  manage- 
ment of  a  bon  pere  de  famille  is  a  com- 
plete protection.  On  the  other  hand,  it 
follows  that  the  "  accidental  events "  and 
"  uncontrollable  events  M  against  which  the 
diligent  man  is  powerless  is  not  an  event 
for  which  the  carrier  or  depository  can  be 
rendered  liable.  Two  great  causes  produce 
the  cas  fortuit  et  la  force  majeure,  vis., 
first,  nature,  and,  second,  the  act  of  man, 
respectively.  No  need  to  mention  the  nat- 
ural causes  of  the  cas  fortuit.  They  are 
well  known.  Earthquakes,  heavy  snows, 
hail,  tempest,  the  fire  of  Heaven,  incendiar- 
ism, and  other  similar  events.  Other  acts 
de  cas  fortuit  or  force  majeure  arise  from 
the  acts  of  man,  such  as  war,  etc.  Fire  may 
be  a  cas  fortuit.  It  is  not  a  cas  fortuit  if 
hay  is  stored  away  that  was  not  dry 
enough,  and  spontaneous  combustion  re- 
sults. The  owner  should  have  foreseen  the 
accident.    Dalloz,  Rep.  de  L.  vol.  24,  p.  756. 

E  converso,  if  hay  is  properly  stored,  and 
fire  should  occur,  the  owner  would  not  be 
liable  only  because,  owing  to  fire,  loss  has 
resulted.  If,  as  I  understand,  the  carrier 
was  by  the  terms  of  the  bill  of  lading  ex- 
empt from  liability  from  all  causes  not  due 
to  its  negligence,  it  sufficed  to  show  that  the 
loss  was  owing  to  an  accident  it  could  not 
have  avoided. 

The  sources  of  obligations  are  well  de- 
fined,— those  growing  out  of  contract  and 
those  arising  by  effect  of  the  law.  There 
was  no  contract  in  this  instance  giving  rise 
to  an  obligation  to  pay,  as  in  case  of  in- 
surance, and  no  law  which  rendered  the 
carrier  liable  for  the  loss,  as  in  case  of  in- 
surance. 
•  I  dissent. 
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1.  In  Maine  the  proprietor  of  a  ferry 
has  no  common-law  remedy  against 
those  who,  without  right,  interfere  with  his 
profit  8. 

2.  The  statute  on  which  a  civil  aetion 
la  based  need  not  he  set  oat  in  the 
declaration,  nor  need  reference  be  made  to 
it ;  it  Is  sufficient  if  facts  are  alleged  which 
make  out  a  case  within  Its  provisions. 

3.  One  suing1  for  wrongful  interfer- 
ence -with  his  riffht  to  maintain  a 
ferry  under  the  statute  need  not  allege  Jhat 
all  things  have  been  correctly  done,  to  en- 
title him  to  maintain  the  action,  since  such 
facts  are  presumed,  and  their  absence  is  a 
matter  of  defense. 

4.  A  merchant  maintaining:  a  store 
and  storehouse  on  opposite  sides  of 
a  river,  at  a  point  where  a  ferry  is 
maintained  by  another  person,  infringes 
the  ferry  license  by  maintaining  row  boats, 
of  which  he  accords  his  customers  free  use 
In  the  transaction  of  business  with  him, 
where  his  customers  consist  of  the  public 
generally,  and  he  receives  what  Is  a  full 
equivalent  for  the  ferriage  in  the  profits  of 
the  sales,  and  his  acts  clearly  diminish  the 
profits  of  the  ferry. 

(May  8,  1005.) 

KEPORT  by  the  Supreme  Judicial  Court 
for  Oxford  County,  for  the  opinion  of 
the  Law  Court,  of  an  action  brought  to  re- 
cover damages  for  alleged  interference  with 
plaintiffs'  ferry  rights.  Judgment  for 
plaintiffs. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  P.  Swaiey  and  John  8. 
Harlow  for  plaintiffs. 

Messrs.  George  D.  Blsbee  and  Ralph 
T.  Parker  for  defendants. 

Peabody,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  on  the  case,  brought  by 
the  plaintiff  towns,  as  proprietors  of  a  ferry 
across  the  Androscoggin  river  at  Peru 
Center,  in  Oxford  county,  Maine,  against 
the  defendants,  for  damages  caused  by  in- 
terference with  their  rights  in  ferrying  pas- 
sengers and  property. 

The  case  comes  before  the  law  court  on 
report. 

Note. — Ab  to  establishment,  regulation,  and 
protection  of  ferries,  see,   in  this  series,  note 
to  Slstersvllle  Ferry  Co.  v.  Russell,  50  L.  R. 
A.  513. 
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The  ferry  was  legally  established  prior  to 
the  date  of  the  alleged  wrongful  acts  of  the* 
defendants,  and  the  plaintiffs  were  charged 
with  the  duty  of  its  maintenance,  in  accord- 
ance with  the  provisions  of  chapter  20,  §  2, 
Rev.  Stat.  1883,  which  is  as  follows:  "  Sec. 
2.  They  [county  commissioners]  may  estab- 
lish ferries  at  such  times  and  places  as  are 
necessary,  and  fix  their  tolls.  When  no  per- 
son is  found  to  keep  them  therefor,  the 
towns  in  which  they  are  established  shall 
provide  a  person  to  be  licensed  to  keep 
them,  and  shall  pay  the  expenses,  beyond 
the  amount  of  tolls  received,  for  maintain- 
ing them.  When  established  Letween  towns, 
they  shall  be  maintained  by  them  in  such 
proportions  as  the  commissioners  order. 
For  each  month's  neglect  to  maintain  such 
ferrv  or  its  proportion  thereof,  a  town  for- 
feits $40." 

The  defendants  contend  that  the  declara- 
tion neither  sets  out  sufficiently  a  statutory, 
nor  a  common-law,  cause  of  action.  The 
only  proprietorship  in  a  ferry  in  Maine  is 
the  franchise  conferred  by  a  statute,  and 
the  party  holding  it  has  no  common-law 
remedy  against  those  who,  without  right, 
interfere  with  his  profits,  but  the  remedy  is 
by  §  6,  chap.  20,  Rev.  Stat.  1883.  The  right 
of  the  plaintiff  towns  to  receive  the  com- 
pensation fixed  for  ferriage  is  incident  to 
the  obligation  imposed  upon  them  by  law 
to  maintain  the  ferry,  and  the  statute  pro- 
tects them  against  wrongful  interference. 
Day  v.  Stetson,  8  Me.  365 ;  Blissett  v.  Hart, 
Willes,  Rep.  508.  The  declaration  is  suf- 
ficient to  present  a  case  by  statute.  It  is 
not  necessary  in  a  civil  action  to  set  out 
the  statute,  or  to  make  any  reference  to  it 
in  the  declaration,  but  the  case  must  be 
brought  within  its  provisions  by  alleging 
the  requisite  facts.  1  Chitty,  PI.  16th  Am. 
ed.  237;  Gould,  PI.  Ill,  ft  16,  note  3;  20 
Enc.  PI.  &  Pr.  pp.  504,  595:  Oriswold  v. 
Gallup,  22  Conn.  208 ;  Chicago,  B.  rf  Q.  R. 
Co.  v.  Porter,  72  Iowa,  426,  34  N.  W.  286 : 
Hayes  v.  West  Bay  City,  91  Mich.  418,  51  N. 
W.  1067;  Bogardus  v.  Trinity  Church,  4 
Paige,  178;  Kennayde  v.  Pacific  R.  Co.  45 
Mo.  255. 

While  the  obligation  rests  upon  the  plain- 
tiffs to  maintain  the  ferry  so  as  to  make  it 
convenient  for  the  public,  they  were  only 
required  to  act  when  no  person  was  found 
to  keep  the  ferry  for  the  established  tolls. 
They  were  then  obliged  to  provide  a  person 
to  be  licensed  to  keep  it,  and  to  pay  the  ex- 
penses beyond  the  amount  of  tolls  received 
for  maintaining  it.  It  was  necessary  that 
the  ferry  keeper  should  be  licensed,  and  give 
bond  to  the  state  for  the  protection  of  pas- 
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sengers  over  the  ferry,  whether  the  licensees 
were  appointed  by  the  county  commission- 
ers, or  provided  by  the  towns  to  be  licensed 
when  no  person  was  found  to  keep  the  ferry 
for  the  tolls.  When  the  towns  provide  a 
person  to  keep  the  ferry,  they  are  entitled 
to  the  tolls  and  profits  of  the  ferriage,  and 
have  a  right  of  action  against  those  inter- 
fering with  them.  It  is  unnecessary  to  al- 
lege in  the  declaration  the  action  of  the 
town  in  providing  the  ferry  keeper,  or  that 
the  keeper  was  licensed  and  gave  bond  as 
required  by  law.  It  is  presumed  that  all 
things  have  been  correctly  done  by  the 
plaintiffs  to  entitle  them  to  a  right  of  ac- 
tion. If  any  prerequisites  have  been  omit- 
ted, the  defendants  may  raise  the  question 
in  defense.  It  appears  from  the  report  that 
the  defendants  for  four  years  prior  to  May, 
1902,  were  operating  the  ferry  under  an  ar- 
rangement made  with  the  selectmen  of  the 
two  towns,  and  that  since  this  arrangement 
ceased  the  ferry  has  been  operated  under 
the  direction  of  the  municipal  officers. 

The  liability  of  the  defendants  depends 
upon  the  character  of  their  acts  in  respect 
to  the  plaintiffs'  ferry.  They  deny  that 
they  kept  a  ferry  contrary  to  §§  1  and  2  of 
chapter  20  of  the  Revised  Statutes  of 
1883,  or  transported  passengers  or  property 
across  any  licensed  or  established  ferry  for 
hire,  or  furnished  for  hire  a  boat  or  other 
craft  for  such  purpose;  and  they  claim 
that,  whatever  construction  may  be  put  up- 
on their  acts  as  being  within  the  definition 
of  keeping  a  ferry,  they  did  not  interfere 
with  the  franchise  of  the  plaintiffs.  They 
were  merchants,  and  kept  a  country  store  in 
Peru,  on  the  Androscoggin  river,  near  the 
ferry  in  question,  and  had  a  storehouse  on 
the  opposite  side  of  the  river,  in  Dixfield. 
In  the  storehouse  they  deposited  grain  and 
merchandise  for  their  customers  on  the 
Dixfield  side.  At  a  short  distance  below 
the  ferry  approaches  they  controlled  land  on 
each  shore  of  the  river,  and  one  or  two 
small  row-boats  which  they  had  used  in 
going  back  and  forth  from  the  store  to  the 
storehouse,  and  they  gave  their  customers 
free  use  of  the  boats  in  crossing  the  river 
to  trade  at  their  store  or  storehouse.  This 
privilege  was  well  known,  to  persons  trading 
with  the  defendants.  It  was  an  inducement 
intended  to  increase,  and  did  increase,  their 
business,  and  actually  diminished  the  tolls 
of  the  ferry.  It  was  in  effect  a  transporta- 
tion across  the  river  of  persons  and  property 
for  hire;  they  received  in  the  profits  of  the 
sales  what  was  a  full  equivalent  for  the 
ferriage  of  their  customers,  consisting  of 
the  public  generally.  The  defendants  had 
an  undoubted  right  to  keep  and  use  boats 
for  their  own  accommodation  in  passing 
over  the  river  and  transporting  their  fam- 
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ilies,  servants,  and  goods,  and  to  occasionally 
carry  across  a  customer  and  his  purchases, 
or  to  use  them  under  any  similar  condi- 
tions, because  this  would  not  constitute  a 
public  carrying  for  hire.  The  statute  fixeK 
no  limit  to  the  exclusive  privilege  of  the 
holder  of  a  ferry  franchise  to  transport  pas- 
sengers and  property,  and  in  deciding  this 
case  it  must  be  -determined,  by  a  rule  of  in- 
terpretation consistent  with  reason  and 
justice,  whether  the  defendants'  boats  run 
usually  within  the  line  of  travel  implied  in 
the  location  and  establishment  of  the  plain- 
tiffs' ferry.  There  was  a  change,  by  regu- 
lar proceedings,  of  the  location  of  this  ferry 
up  the  river  30  or  40  rods  from  the  original 
ferry,  known  as  "  Green's  ferry,"  which 
was  then  abandoned;  and  changes  were 
made  in  the  highways  leading  to  the  new 
location  in  Peru  and  Dixfield.  There  was 
a  bridge  3  1-2  miles  above,  and  another  7 
miles  below,  the  ferry.  The  defendants' 
boats  were  kept  for  the  most  part  at  the 
landings  of  the  old  ferry,  and  were  run  at 
different  points  between  the  old  and  new 
locations.  Occasionally  they  were  run  in 
and  above  the  passway  of  the  new  ferry. 
The  transportation  of  passengers  and  good* 
at  this  point  clearly  diminished  the  plain- 
tiffs' profits,  and  we  therefore  hold  that 
their  boats  were  run  within  the  line  of 
travel  to  which  the  plaintiffs  had  the  ex- 
clusive ferry  rights,  the  criterion  being  the 
interference  with  the  ferry  franchise,  caus- 
ing a  natural,  appreciable  loss  of  patronage. 
Warren  v.  Tanner,  21  Ky.  L.  Rep.  1C78. 
49  L.  R.  A.  248,  56  S.  VV.  167;  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.  420,  9  L. 
ed.  773,  938. 

Judgment  for  plaintiffs. 

Damages  to  be  assessed  at  nisi  prius. 


H.  F.  CORBIN  et  at 

v. 
P.  A.  HOULEHAN. 


.Me. 


.) 


1.  A  contract  which  violates  the  posi- 
tive legislation,  or  the  established 
public  policy,  of  the  state  of  the  forum 
will  not  be  enforced  in  that  state,  although 
perfectly  valid  and  legal  according  to  the 
laws  of  the  state  or  country  where  It  Is 
made. 

2.  The  commerce  clause  of  the  Federal 
Constitution  Is  not  violated  by  a  pro- 
vision of  a  state  statute  forbidding  the 
bringing  of  an  action  for  the  price  of  liquors 
sold  In  another  state,  to  be  resold  in  viola- 


Note. — For  conflict  of  laws  as  to  sales  of 
intoxicating  liquors,  see  also,  in  this  series. 
Brown  v.  Wieland,  61  L.  R.  A.  417,  and  note. 
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tion  of  the  laws  of  the  state  where  the  sta- 
tute was  passed. 

3.  One  who,  in  Addition  to  aellfnflr 
liquors  in  one  state  to  a  resident  of  an- 
other one  who  Intends  to  resell  them  there 
In  violation  of  law,  does  some  act  In  fur- 
therance of  the  Illegal  purpose,  cannot  re- 
sort to  the  courts  of  the  latter  state  to  en- 
force payment  therefor. 

4.  The  obligation  of  a  contract  made 
subsequently  to  the  enactment  of  a 
statute  cannot  be  Impaired  by  it,  within 
the  meaning  of  the  Federal  Constitution. 

5.  A  person  'who  is  denied  a  remedy  in 
the  courts  for  the  purchase  price  of 
liquors  sold  to  enable  the  vendee  to  resell 
them  in  violation  of  law  Is  not,  for  that 
reason,  denied  the  equal  protection  of  the 
laws. 

(June  10,  1905.) 

EXCEPTIONS  by  plaintiffs  to  rulings  of 
the  Superior  Court  for  Kennebec  Coun- 
ty, made  during  the  trial  of  an  action 
brought  to  recover  the  purchase  price  of 
liquors  alleged  to  have  been  sold  and  de- 
livered, which  resulted  in  a  verdict  in  de- 
fendant's favor.     Overruled. 

The  facts  sufficiently  appear  in  the 
opinion. 

Mr.  A.  M.  Goddaxd  for  plaintiffs. 

Messrs.  Beane  So  Beane,  for  defendant: 

The  statute  is  valid. 

Gould  v.  Leavitt,  92  Me.  416,  43  Atl. 
17;  Wirth  v.  Roche,  92  Me.  383,  42  Atl. 
794;  Oakes  v.  Merrifield,  93  Me.  297;  45 
Atl.  31;  State  v.  Intoxicating  Liquors,  94 
Me.  335,  47  Atl.  531,  95  Me.  140,  49  Atl. 
670,  96  Me.  415,  52  At!.  911;  Wing  v.  Mar- 
tel,  95  Me.  535,  50  Atl.  705;  Pollard  v. 
Allen,  96  Me.  455,  52  Atl.  924. 

Wlswell,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

In  this  action,  brought  by  citizens  of  the 
state  of  Ohio  against  a  citizen  of  this  state 
in  the  superior  court  for  Kennebec  county, 
the  plaintiffs  seek  to  recover  the  unpaid 
balance  of  a  bill  of  over  $600  for  a  large 
quantity  of  intoxicating  liquor  in  barrels 
and  cases,  sold  by  them  to  the  defendant. 
The  order  for  this  liquor  was  taken  by 
the  plaintiffs'  representative  at  the  defend- 
ant's place  of  business,  sent  to  the  plaintiffs 
in  Ohio,  where,  after  making  certain  in- 
quiries in  regard  to  the  financial  responsi- 
bility of  the  defendant,  the  order  was  ac- 
cepted by  the  plaintiffs,  and  the  liquor 
shipped  as  directed.  The  contract  for  the 
sale  and  purchase  of  these  liquors  was  not 
finally  completed  until  the  order  was  ac- 
cep*ed  by  the  plaintiffs  in  the  state  of  Ohio, 
so  that  it  may  be  assumed  that  the  contract 
of  sale  was  made  in  the  latter  state,  where 
such  sale  was  legal.  These  liquors  were 
bought  by  the  defendant  for  the  purpose 
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and  with  the  intention  of  selling  them  in 
this  state,  in  violation  of  the  laws  of  the 
state,  and  they  were  subsequently  so  sold 
by  him,  and  the  plaintiffs,  when  they  ac- 
cepted the  order  and  thereby  completed  the 
contract,  not  only  knew  that  they  were  in- 
tended for  illegal  sale,  as  practically  ad- 
mitted by  one  of  the  plaintiffs  in  his  testi- 
mony, but  also  materially  aided  the  defend- 
ant in  his  attempt,  apparently  successful,  to 
prevent  their  seizure,  by  marking  the  goods, 
in  accordance  with  a  direction  of  the  pur- 
chaser contained  in  the  order,  in  the  name 
of  a  person  other  than  the  purchaser,  which 
name  was  adopted  by  him  for  this  purpose, 
and  it  was  known  by  the  plaintiffs'  agent 
that  the  name  in  which  the  liquors  were  to 
be  shipped  was  fictitious,  and  adopted  by 
the  defendant  for  the  purpose  of  avoiding 
their  seizure. 

At  the  trial  the  defendant  interposed  the 
defense  that  these  liquors  were  bought  by 
the  defendant  out  of  the  state  with  the  in- 
tention of  selling  them  in  the  state,  con- 
trary to  our  laws,  and  relied  upon  the  stat- 
ute, Rev.  Stat  chap.  29,  §  64:  "No  action 
shall  be  maintained  upon  any  claim  or  de- 
mand, promissory  note,  or  other  security, 
contracted  or  given  for  intoxicating  liquors 
sold  in  violation  of  this  chapter,  or  for  any 
such  liquors  purchased  out  of  the  state  with 
intention  to  sell  the  same  or  any  part  there- 
of in  violation  thereof."  There  being  no 
question  as  to  the  fact  that  the  liquors 
were  purchased  by  the  defendant  for  the 
purpose  of  selling  them  in  this  state  in 
violation  of  the  provisions  of  the  chapter 
referred  to,  the  court  ordered  a  verdict  for 
the  defendant,  and  the  case  comes  here  upon 
the  plaintiffs'  exceptions,  which  it.  is  not 
necessary  to  quote,  but  in  which  the  point  is 
raised  that  this  statute  is  in  violation  of 
the  interstate  commerce  clause  of  the 
Federal  Constitution. 

The  contention  of  the  plaintiffs'  coun- 
sel is  that  the  statute  "  is  in  conflict  with 
the  commerce  clause  of  the  Federal  Con- 
stitution and  inoperative  because  its 
obvious  purpose  and  necessary  and  direct 
tendency  and  effect  are  to  regulate, 
hinder,  obstruct,  burden,  discourage,  and 
prevent  interstate  commerce  and  inter- 
state commerce  contracts  which  are  lawful 
under  the  Constitution  and  laws  of  the 
United  States."'  His  argument,  briefly 
stated,  is  that  this  sale  of  liquors  in  the 
state  of  Ohio  was  legal,  that  intoxicating 
liquors  are  recognized  by  Federal  authority 
as  a  legitimate  subject  of  interstate  com- 
merce, that  one  of  the  essential  elements  of 
interstate  commerce  is  the  sale  of  goods  in 
one  state  to  be  transported  into  another, 
that  the  very  purpose  and  motive  of  that 
branch  of  commerce  which  consists  in  trans- 
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portation  is  that  other  act  of  commerce 
which  consists  in  the  sale  or  exchange  of 
the  commodities  to  be  transported,  and  that 
the  effect  of  the  statute  under  considera- 
tion is  to  regulate,  obstruct,  burden,  and 
discourage  such  interstate  commerce  trans- 
actions. 

There  can,  of  course,  be  no  question  as  to 
the  truth  of  many  of  the  propositions  relied 
upon  by  counsel  for  plaintiffs  in  his  argu- 
ment. Intoxicating  liquor  is  recognized  by 
the  Federal  authority  as  a  legitimate  sub- 
ject of  interstate  commerce.  Commerce 
among  the  several  states  includes  not  only 
the  transportation  of  commodities  from 
one  state  to  another,  but,  as  well,  the  sale 
of  such  commodities  in  one  state  to  be 
transported  into  another.  The  regulation 
of  commerce  between  states  having  been 
delegated  to  the  Federal  Congress,  no  state 
can  interfere  therewith,  or  impose  any 
condition,  restrictions  or  burdens  thereon. 
The  state  cannot  tax  interstate  purchases 
or  sales,  nor  the  means  or  instruments  of 
such  commerce.  The  state  cannot  make  it 
a  criminal  offense  for  any  person  to  solicit 
or  take  orders  in  one  state  for  the  sale  of 
liquor 8  in  another  state,  with  reason  to 
believe  that  they  are  to  be  illegally  sold  in 
the  state  into  which  they  are  to  be  trans- 
ported ;  nor  can  it  prohibit  the  importation 
of  liquors  into  the  state,  even  if  they  are 
intended  for  illegal  sale  therein,  and  such 
liquors  cannot  be  seized  or  otherwise  inter- 
fered with  by  the  state  authority  until  the 
transportation  has  been  entirely  concluded. 
In  a  word,  the  state  can  do  nothing  which 
will  directly  interfere  with  or  regulate  com- 
merce between  the  several  states  of  the 
Union.  All  these  limitations  upon  the 
power  of  the  states  are  familiar,  having 
been  declared  in  the  decisions  of  the  Su- 
preme Court  of  the  United  States,  whose 
interpretation  of  the  meaning  of  the 
Federal  Constitution  is  final. 

But  we  cannot  see  that  these  various  in- 
hibitions upon  the  power  of  the  state  are 
especially  applicable  to  a  solution  of  the 
question  here  presented,  and  we  do  not 
think  that  it  necessarily  follows  from  them, 
and  from  the  fact  that  a  state  can  do 
nothing  to  directly  interfere  with  the  com- 
merce between  the  states,  that  its  legisla- 
ture cannot,  in  the  exercise  of  its  police 
power,  or  any  other  of  its  sovereign 
powers,  in  its  discretion,  enact  a  law,  the 
practical  operation  of  which  may  indirectly 
affect  the  extent  of  commercial  transactions 
between  the  states. 

The  precise  question  here  is,  Is  it  in  viola- 
tion of  this  clause  of  the  Federal  Constitu- 
tion for  the  legislature  of  a  state  to  say  by 
enactment  that  the  courts  of  the  state 
shall  not  be  open  to  suitors,  whether  resi- 
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dent  or  nonresident  of  the  state,  to  enforce 
certain  contracts  which  are  in  violation  of 
the  settled  policy  of  the  state,  or  by  means 
of  which  one  of  the  parties  to  the  contract 
is  to  be  given  the  means  of  violating  the 
laws  of  the  state  ? 

It  is  a  fundamental  and  elementary  rule 
of  the  common  law  that  the  courts  will  not 
enforce  illegal  contracts,  or  contracts  which 
are  contrary  to  public  policy,  or  which  aTe 
in  contravention  of  the  positive  legislation 
of  the  state.  The  general  rule  undoubtedly 
is  that  the  validity  of  the  contract — that 
is,  the  question  whether  it  is  a  legal  or 
illegal  ont — is  judged  by  the  law  of  the 
state  or  country  in  which  it  was  made,  and 
that  a  contract  good  where  made  is  good 
everywhere.  But  this  rule  is  subject  to 
some  exceptions,  one  of  the  most  important 
of  which  is  that,  where  the  contract  violates 
the  positive  legislation  or  the  established 
public  policy  of  the  state  of  the  forum,  it 
will  not  be  enforced  in  that  state,  although 
perfectly  valid  and  legal  according  to  the 
laws  of  the  state  or  country  where  it  is 
made.  This  principle  is  thus  stated  in 
Cooley's  Constitutional  Limitations,  p.  178: 
"  In  the  making  of  contracts,  the  local  law 
enters  into  and  forms  a  part  of  the  obliga- 
tion; and,  if  the  contract  is  valid  in  the 
state  where  it  is  made,  any  other  state  will 
give  remedies  for  its  enforcement,  unless, 
according  to  the  standard  of  such  latter 
state,  it  is  bad  for  immorality,  or  is  op- 
posed in  its  provisions  to  some  accepted 
principle  of  public  policy,  or  unless  its 
enforcement  would  be  prejudicial  to  the 
state  or  its  people.,,  The  same  principle 
was  thus  clearly  stated  in  Banchor  v. 
Mansei;  47  Me.  68:  "  It  is  a  general  prin- 
ciple of  law  that  the  validity  of  a  contract 
is  to  be  determined  by  the  law  of  the 
place  where  it  is  entered  into.  But  to  this 
rule  there  are  exceptions.  No  nation  is 
bound  to  enforce  contracts  injurious  to  its 
interests  or  in  fraud  of  its  laws,  though 
made  without  its  jurisdiction  and  valid 
when  and  where  made.  ...  No  state  can 
be  justified  in  requiring  its  tribunals  to  en- 
force obligations  which  it  holds  to  be 
founded  in  wrong,  or  which  are  made  else- 
where for  the  express  purpose  of  evading  a 
prohibition  decreed  by  the  law  of  the  coun- 
try where  they  are  to  be  performed." 
Authorities  in  support  of  this  principle 
may  be  found  in  the  decisions  of  almost 
every  state  in  the  Union.  They  are  too 
numerous  to  be  cited  here,  but  some  of 
them  will  be  later  herein  considered. 

Independently  of  any  statute,  according 
to  this  well -settled  principle,  the  courts  of  a 
state  would'  not  enforce  a  contract  in  be- 
half of  a  vendor  to  recover  the  purchase 
price  of  goods  sold  by  him  to  a  vendee,  if 
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the  vendor  not  only  had  knowledge  of  the 
illegal  purpose  of  the  purchaser  to  sell 
them  in  violation  of  the  laws  of  the  state 
to  which  they  were  to  be  transported,  but, 
as  well,  did  some  act  in  furtherance  of  this 
illegal  purpose.  A  person  should  not  and 
would  not  be  allowed  to  resort  to  the  courts 
of  a  state  to  enforce  a  contract  which  he 
had  made  for  the  purpose  of  violating  or 
evading  the  laws  of  that  state,  or  of  aiding 
another  to  violate,  even  if  the  contract  was 
recognized  as  valid  by  the  laws  of  the  state 
where  it  was  actually  entered  into.  There 
has  been  much  discussion  in  the  decided 
cases  as  to  whether  mere  knowledge  upon 
the  part  of  a  vendor  of  the  illegal  intention 
of  the  vendee  with  respect  to  the  use  of  the 
goods  purchased  is  sufficient  to  prevent 
him  from  obtaining  a  remedy  in  the  courts 
of  the  state  whose  laws  the  vendee  intended 
to  violate  by  an  illegal  use  of  the  goods 
purchased,  or  whether  it  was  necessary,  in 
order  to  prevent  him  from  being  entitled  to 
a  remedy  in  such  courts,  that  he  should 
have  participated  in  the  illegal  purpose  by 
aiding  and  facilitating  the  purchaser  in 
some  way.  For  a  very  full  discussion  of 
this  question,  see  Hill  v.  Spear,  50  N.  H. 
253,  9  Am.  Rep.  205,  wherein  the  court, 
after  a  very  full  review  of  many  authorities 
upon  the  question,  decided  that  it  was  not 
sufficient  that  a  vendor  living  in  another 
state,  who  there  sold  and  delivered  intoxi- 
cating liquors  to  a  vendee,  who  resold  them 
in  the  state  of  New  Hampshire  in  violation 
.  of  the  laws  of  that  state,  had  reasonable 
cause  to  believe,  and  did  believe,  that  they 
were  purchased  by  the  vendee  with  the  in- 
tention of  there  reselling  them  contrary  to 
law,  to  prevent  a  recovery  of  the  purchase 
price  in  the  latter  state.  See  also  Web- 
ster v.  Hunger,  8  Gray,  587.  But  all 
courts,  so  far  as  we  are  aware,  agree  that 
when  the  vendor  not  only  had  knowledge 
of  the  illegal  use  to  which  the  vendee  in- 
tended to  put  the  goods  purchased,  but  also, 
in  making  such  sale,  did  some  act  in 
furtherance  of  this  illegal  purpose,  then  he 
cannot  resort  to  the  courts  of  the  state 
which  were  intended  to  be  violated  to  en- 
force the  collection  of  the  purchase  price 
for  the  goods  sold  for  this  illegal  purpose. 
And  the  principle  goes  even  further  than 
this.  Not  only  will  the  courts  of  the  state 
whose  laws  were  to  be  violated  refuse  to  en- 
force a  contract  made  under  these  circum- 
stances, but  the  courts  of  the  state  where 
the  contract  was  made,  and  under  the  laws 
of  which  it  was  a  valid  and  legal  one,  will 
not  give  a  remedy  to  enforce  such  a  con- 
tract, if  it  was  made  with  a  view  to  a 
violation  of  the  laws  of  another  state,  and 
the  parties  seeking  a  remedy  participated 
in  the  illegal  purpose  of  the  other  party  to 
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the  contract,  and  did  some  act  in  its  fur* 
therance.  In  Graves  v.  Johnson,  156  Mass. 
211,  15  L.  R.  A.  834,  32  Am.  St.  Rep.  446, 
30  N.  E.  818,  it  was  decided  that  the 
sale  and  delivery  of  liquors  in  Massachu- 
setts, where  such  sale  was  legal,  with  a 
view  to  their  being  resold  by  the  pur- 
chaser in  Maine,  in  violation  of  the  laws  in 
the  latter  state,  will  not  sustain  an  action 
to  recover  the  purchase  price  thereof  even 
in  the  state  where  the  contract  of  sale  was 
made.  In  the  opinion  in  that  case  it  is 
said :  "  The  courts  are  agreed  on  the  in- 
validity of  a  sale  when  the  contract  con- 
templates a  design  on  the  part  of  the  pur- 
chaser to  resell  contrary  to  the  laws  of  a 
neighboring  state,  and  requires  an  act  on 
the  part  of  the  seller  in  furtherance  of  the 
scheme." 

So  far,  we  have  considered  only  the 
fundamental  proposition  that,  independ- 
ently of  any  statute  upon  the  subject  for- 
bidding resort  to  our  courts,  and  upon  com- 
mon-law principles,  the  courts  of  a  state 
will  not  enforce  a  contract  made  in  an- 
other state,  and  valid  where  made,  provided 
the  purpose  of  both  parties  to  the  contract 
was  to  violate  the  laws  of  the  state  of  the 
forum,  and  if  the  vendor  did  some  act  in 
furtherance  of  such  purpose.  In  accord- 
ance with  this  principle,  it  might  well  be 
held  in  this  case  that  the  plaintiffs  would 
not  be  entitled  to  a  remedy  in  our  courts, 
since  they  not  only  knew  of  the  illegal 
design  of  the  purchaser,  but  furthered  that 
design  by  having  the  liquors  marked  in  the 
name  of  a  fictitious  consignee  to  aid  the 
purchaser  in  the  evasion  of  our  laws.  But 
the  question  presented  here  by  the  plain- 
tiffs' exceptions  is  as  to  the  constitution- 
ality of  the  statute  in  question,  which 
does  not  make  a  participation  by  the  vendor 
in  the  purchaser's  illegal  purpose,  or  even 
his  knowledge  of  the  purchaser's  illegal 
purpose,  necessary  to  prevent  his  resorting 
to  our  courtB. 

It  must  be  remembered  that  it  is  not  for 
us  to  consider  the  wisdom,  propriety,  or 
justice  of  the  act.  Upon  this  question  it 
might  be  argued  that  it  was  unjust  and 
inequitable  to  prohibit  a  recovery  by  a 
vendor  in  such  a  case,  if  he  neither  par- 
ticipated in  the  illegal  intent  of  the  pur- 
chaser, nor  had  any  knowledge  of  such 
intent.  But  the  only  question  here  is 
whether  this  statute  is  in  conflict  with  the 
interstate  commerce  clause  of  the  Federal 
Constitution.  We  do  not  think  that  it  is. 
It  does  not  regulate  or  interfere  with 
interstate  commerce.  It  does  not,  and  of 
course  could  not,  affect  the  validity  of  the 
contract  of  sale  made  in  a  place  where 
such  sale  is  valid.  It  does  not  prohibit  or 
interfere  with  the  importation  of  liquors 
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from  another  state  into  this,  although  they 
were  intended  for  illegal  sale  here.  It  in 
no  way  directly  interferes  with  or  attempts 
to  regulate  commercial  transactions  be- 
tween citizens  of  different  states.  It  is, 
of  course  true  that  it  may  indirectly  have 
a  tendency  to  interfere  with  or  to  diminish 
the  number  and  extent  of  contracts  of  sale 
between  a  resident  of  another  state  and  of 
this  upon  credit,  since  a  dealer  in  liquors 
in  another  state  might,  because  of  this 
statute,  decline  to  sell  to  a  purchaser  here 
upon  credit,  and  to  depend  for  his  chance 
of  obtaining  payment  upon  the  voluntary 
act  of  the  purchaser. 

But  even  the  prohibitory  laws  of  this 
state,  intended  to  prevent  the  sale  within 
the  state  of  liquois,  might  just  as  seriously 
interfere  with  transactions  of  this  kind, 
since,  if  liquors  cannot  be  sold  in  the  state, 
they  will  not  presumably  be  bought  for  the 
purpose  of  reselling  here,  and  the  effect  of 
this  prohibition  might  greatly  diminish  the 
effect  of  such  transactions.  So,  too,  the 
principle  of  law  which  we  have  above 
stated,  and  which  is  so  well  recognized  by 
all  authorities,  would  equally  have  a 
tendency  in  its  practical  operation  to  in- 
terfere with  and  to  diminish  the  number 
and  quantity  of  sales  which  are  included 
within  the  meaning  of  the  term  "inter- 
state commerce."  But,  however  much  the 
enforcement  of  our  prohibitory  laws,  and 
the  principle  just  stated,  may  affect  the 
extent  of  sales  of  goods  in  one  state  to  be 
imported  into  another  state,  it  has  never 
been  suggested,  so  far  as  we  are  aware, 
that,  because  of  this  indirect  effect,  these 
statutory  enactments  and  this  common-law 
principle  must  yield  to  the  interstate  com- 
merce clause  of  the  Federal  Constitution. 

The  limitations  upon  the  power  of  the 
state,  which  we  have  already  referred  to, 
have  been  established  and  are  recognized, 
because,  except  for  them,  the  enactments 
of  a  state  legislature  might  have  a  direct 
effect  upon  and  interference  with  commer- 
cial transactions  between  the  citizens  of 
different  states,  the  regulation  of  which  was 
delegated  by  the  states  to  the  national 
government  for  the  obvious  reason  that 
such  transactions  should  be  subject  to  but 
one  system  of  laws  and  regulations.  But 
the  question  here  presented  is  as  to  the 
power  of  the  states  over  their  own  courts. 

Courts  recognize  the  laws  of  other  states 
and  countries,  pertaining  to  contracts,  and 
give  them  force  and  effect  upon  the  prin- 
ciple of  comity.  Cooley,  Const.  Lim.  178. 
Chief  Justice  Taney,  in  speaking  of  comity, 
said  in  Bank  of  Augusta  v.  Earle,  13 
Pet.  519,  10  L.  ed.  274:  "  It  is  the  voluntary 
act  of  the  nation  by  which  it  is  offered, 
and  is  inadmissible  when  contrary  to  its 
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policy  or  prejudicial  to  its  interests.  But 
it  contributes  so  largely  to  promote  jus- 
tice between  individuals,  and  to  produce 
a  friendly  intercourse  between  the  sov- 
ereignties to  which  they  belong,  that 
courts  of  justice  have  continually  acted 
upon  it  as  a  part  of  the  voluntary  law  of 
nations."  Chief  Justice  Appleton  of  our 
court,  in  Banchor  v.  Mansel,  47  Me.  58: 
"  The  comity  of  nations,  rightly  understood, 
cannot  violate,  because  it  is  a  part  of,  the 
law  of  this  and  every  other  civilized  coun- 
try." It  being,  then,  upon  the  principle  of 
the  voluntary  act  of  comity  that  contracts 
valid  where  made,  but  invalid  in  the  state 
of  the  forum,  will  be  enforced  in  the  latter 
state,  if  not  contrary  to  the  established 
policy  or  a  positive  statute  of  that  state, 
it  must  be  within  the  discretion  of  the 
lawmaking  power  of  the  state  of  the 
forum  to  limit  the  extent  to  which  the 
principle  of  comity  shall  be  applicable,  and 
the  legislature  of  the  state  must  have  the 
power  to  say  that  this  principle  of  comity 
shall  not  be  extended  to  a  contract,  the 
result  of  which  is  to  give  one  of  the  parties 
thereto  the  means  of  violating  the  laws  of 
the  state  and  its  established  policy  in  rela- 
tion to  the  sale  therein  of  commodities 
believed  to  be  prejudicial  to  the  interests  of 
its  citizens. 

This  is  in  accordance  with  numerous  deci- 
sions of  courts  of  the  highest  authority. 
In  Emery  v.  Burbank,  163  Mass.  326,  28 
L.  R.  A.  57,  47  Am.  St.  Rep.  456,  39  N.  E. 
1026,  the  court  said:  "A  contract  valid 
where  it  is  made  is  valid  everywhere,  but 
is  not  necessarily  enforceable  everywhere." 
In  that  case  it  was  attempted  to  enforce  an 
oral  agreement  made  in  Maine,  upon  a 
sufficient  consideration,  in  regard  to  the 
disposition  of  a  person's  property  at  her 
death,  and  valid  according  to  the  laws  of 
this  state.  But  the  court  held  that  the 
statute  of  Massachusetts  which  declared 
that  no  agreement  to  make  a  will  should  be 
binding  unless  in  writing  embodied  a 
fundamental  policy,  and  prevented  the  en- 
forcement of  the  contract  in  the  state  where 
such  a  statute  existed,  although  the  con- 
tract was  valid  in  the  state  where  made. 

In  Beaton  v.  Eldridge,  56  Ohio  St.  87, 
36  L.  R.  A.  817,  60  Am.  St.  Rep.  737,  46 
N.  E.  638,  the  court,  in  speaking  of  the 
principle  of  comity,  said:  "But  it  does 
not  extend  so  far  that  the  remedial  system 
and  methods  of  procedure  established  by 
one  state  or  country  will  yield  to  those 
of  another,  nor  that  either  will  recognize 
or  enforce  those  of  the  other.  Each  pro- 
vides and  alters  at  will  its  own  rules  and 
regulations  in  the  administration  of  jus- 
tice, to  which  those  seeking  redress  in  its 
courts  must  conform."    In  that  case  it  was 


1905. 


COKBIN  Y.  HOULEHAN. 


573 


held  by  the  court  that  a  contract  binding 
in  the  place  where  made  could  not  be  en- 
forced in  the  courts  of  Ohio,  because  of  a 
statute  of  the  latter  state  which  forbade 
the  enforcement  of  such  a  contract  unless 
in  writing. 

In  People  v.  Martin,  175  N.  Y.  315,  96 
Am.  St.  Rep.  628,  67  N.  E.  589,  it  was  said: 
"  This  principle  of  comity  is  not,  however, 
unlimited,  as  cases  sometimes  arise  where 
the  observance  of  such  laws  [of  other  states 
and  countries]  would  be  neither  convenient 
nor  answer  the  purpose  of  justice.  Where 
foreign  laws  are  in  conflict  with  our  own 
regulations  or  our  local  policy,  or  do  vio- 
lence to  our  views  of  religion  or  public 
morals,  or  may  do  injustice  to  our  citizens, 
they  are  not  to  be  regarded  in  this  state. 
Whatever  force  and  obligation  the  laws  of 
one  state  have  upon  another  depends  upon 
the  laws  and  regulations  of  the  latter ;  that 
is  to  say,  upon  its  own  proper  jurispru- 
dence or  polity,  or  upon  its  own  express 
or  tacit  consent."  In  another  case  in  the 
same  state,  Marshall  v.  Sherman,  148  N.  Y. 
9,  34  L.  R.  A.  757,  51  Am.  St.  Rep.  654, 
42  N.  £.  419,  this  language  was  used  by 
the  court:  "The  enforcement  in  our  courts 
of  some  positive  law  or  regulation  of  an- 
other state  depends  upon  our  own  express 
or  tacit  consent.  The  consent  is  given  only 
by  virtue  of  the  adoption  of  the  doctrine 
of  comity  as  part  of  our  municipal  law. 
That  doctrine  has  many  limitations  and 
qualifications,  and,  generally,  each  sover- 
eignty has  the  right  to  determine  for  itself 
its  true  scope  and  extent.  ...  It  belongs 
exclusively  to  each  sovereignty  to  determine 
for  itself  whether  it  can  enforce  a  foreign 
law  without  at  the  same  time  neglecting 
the  duty  that  it  owes  to  its  own  citizens  or 
subjects. 

In  Thompson  v.  Taylor,  66  N.  J.  L.  253, 
54  L.  R.  A.  585,  88  Am.  St.  Rep.  485, 
49  Atl.  544,  the  court  recognized  the  doc- 
trine that  a  contract  valid  elsewhere  will 
not  be  enforced  if  it  is  inconsistent  with 
the  public  policy  of  the  jurisdiction,  the 
aid  of  whose  tribunals  is  invoked  for  the 
purpose  of  giving  it  effect.  But  in  that 
case  the  court  called  attention  to  the  dis- 
tinction between  merely  regulative  legisla- 
tion which  did  not  embody  a  fundamental 
policy,  and  the  adoption  of  a  principle  of 
public  policy,  and  held  that  the  action 
could  be  maintained,  because  the  statute 
under  consideration  belonged  to  the  former 
class  of  legislation.  In  an  extended  note 
to  Gist  v.  Western  U.  Teleg.  Co.  contained 
in  55  Am.  St.  Rep.  763,  a  great  number  of 
cases  are  cited  in  support  of  this  principle, 
thus  stated:  "The  only  general  rule  that 
can  be  laid  down,  then,  is  that  contracts 
and  liabilities  recognized  as  valid  by  the 
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laws  of  the  state  or  country  where  made  or 
established  may  be  enforced  in  the  courts 
of  another  state  or  country  where  the  action 
is  brought,  unless  contrary  to  morals,  public 
policy,  or  the  positive  law  of  the  latter,  in 
which  event  they  will  generally  not  be  en- 
forced." 

A  case  much  relied  upon  by  the  plaintiffs 
is  Corbin  v.  McConnell,  71  N.  H.  350,  52 
Atl.  447.  But  we  do  not  regard  that  case 
at  all  in  conflict  with  the  result  which  we 
have  reached.  In  that  case  there  was  no 
statute  under  consideration  which  pre- 
vented recourse  to  the  state  courts  to  re- 
cover compensation  for  liquors  sold  in  an- 
other state,  but  there  was  a  statute  which 
made  it  a  penal  offense  for  one  to  solicit 
or  take  orders  in  that  state  for  the  delivery 
of  liquors  in  another  state,  with  knowledge 
or  reasonable  cause  to  believe  that  they 
were  to  be  bought  there  and  there  sold  in 
violation  of  law.  This  statute  was  held 
unconstitutional,  as  it  had  the  effect  to  pre- 
vent, discourage,  and  restrict  commerce  be- 
tween citizens  of  that  and  other  states. 
We  have  no  doubt  as  to  the  propriety  of 
that  decision,  but  it  is  obvious  that  the 
question  there  presented  was  entirely  differ- 
ent from  the  one  that  we  have  here  con- 
sidered. The  power  of  a  state  to  limit  by 
express  legislative  enactment  the  extent  of 
the  application  of  the  doctrine  of  comity 
was  not  there  involved. 

The  established  policy  of  this  state,  so 
clearly  shown  by  our  Constitution  and  the 
history  of  our  legislation,  is  to  prohibit 
the  sale  of  intoxicating  liquors  within  our 
territorial  limits.  In  furtherance  of  this 
policy  this  statute  was  enacted,  and  has 
been  in  force  for  many  years,  forbidding  a 
remedy  in  our  courts  to  certain  suitors, 
under  the  conditions  named,  even  if  they 
were  innocent  in  making  the  contract  of 
sale  which  placed  in  the  possession  of  the 
purchaser  the  means  of  violating  our  laws 
and  established  policy.  The  legal  effect  of 
this  enactment  was  simply  to  limit  the 
application  of  the  principle  of  comity,  and 
to  extend  the  well-established  principle  that 
courts  will  not  enforce  a  contract,  made 
by  both  parties  with  the  view  and  for  the 
purpose  of  violating  the  laws  of  the  state 
of  the  forum,  to  the  case  of  a  contract 
where  one  of  the  parties  only  to  the  con- 
tract, the  purchaser,  had  that  purpose  in 
view.  This  enactment,  in  our  opinion,  was 
within  the  discretion  of  the  lawmaking 
power  of  the  state,  and  is  not  in  violation 
of  that  clause  of  the  Federal  Constitution 
which  we  have  considered.  The  case  of 
Knowlton  v.  Doherty,  87  Me.  518,  47  Am. 
St.  Rep.  349,  33  Atl.  18,  where  the  same 
objection  to  this  statute  was  raised,  but 
not  very  much  argued  by  counsel  or  dis- 
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cussed  by  the  court,  is  therefore  affirmed. 

The  counsel  for  the  plaintiffs  suggests 
that  the  statute  is  in  contravention  of  the 
Federal  Constitution  in  two  other  respects. 
That  is,  in  his  request  for  instructions  he 
asked  the  court  to  rule  that  this  statute 
impaired  the  obligation  of  a  contract,  but 
he  does  not  argue  this  point  in  his  brief. 
In  his  brief  he  suggests  that  the  state  of 
Maine  cannot  prohibit  the  plaintiffs'  right 
of  action  in  the  courts  of  this  state  be- 
cause of  the  14th  Amendment,  although  he 
does  not  argue  his  position  in  this  respect, 
or  even  call  attention  to  which  clause  of 
this  amendment  he  claims  was  violated  by 
the  statute.  We  do  not  know  that  he  now 
relies  upon  either  of  these  positions,  but 
they  can  be  readily  disposed  of. 

The  statute  in  question  would  undoubt- 
edly have  the  effect  of  impairing  the  obliga- 
tion of  contracts  if  it  were  retroactive  in 
its  effect,  but  it  is  not.  The  contract  in 
suit  was  made  in  February,  1896,  while  the 
statute  has  been  in  existence  for  many 
years.  A  statute  cannot  impair  the  obliga- 
tion of  a  contract,  within  the  meaning  of 
the  Constitution,  that  was  made  subse- 
quent to  the  enactment  of  the  statute. 

If  reliance  is  had  upon  this  clause  of  the 
14th  Amendment,  "Nor  shall  any  state. 
.  .  .  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws," 
the  answer  is  that  by  this  statute  all  per- 
sons are  treated  alike.  It  forbids  the  main- 
tenance of  a  suit  in  the  courts  of  this  state, 
under  the  conditions  which  we  have  con- 
sidered, both  by  residents  and  nonresidents 
of  a  state  alike.  This  clause  merely  re- 
quires that  all  persons  subjected  to  such 
legislation  shall  be  treated  alike,  under  like 
circumstances  and  conditions,  both  in  the 
privileges  conferred  and  the  liabilities  im- 
posed. Leavitt  v.  Canadian  P.  R.  Co.  90 
Me.  153,  38  L.  R.  A.  152,  37  Atl.  886. 

Exceptions  overruled. 


James  C.  ROGERS 

v. 

PORTLAND    &     BRUNSWICK     STREET 

RAILWAY. 
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1.  One  In  possession  of  property  under 
a  contract  of  purchase,  who  has  taken 
an  assignment  from  the  owner  of  a  right  of 
action   for   the   conversion   of   gravel    there- 


Note. — As  to  assignability  of  action  for  tort 
generally,  see.  In  this  series.  John  V.  Far  well 
Co.  v.  Josephson,  37  L.  R.  A.  138. 

For  a  statement  of  the  general  doctrine  of 
estoppel  fit  pais,  see  Bettman  v.  Harness,  36 
L.  R.  A.  566. 
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from,  may  be  estopped  by  his  own  acts  from 
prosecuting  the  action,  where  the  action  is  to 
be  for  his  own  benefit  because  of  the  agree- 
ment that  any  recovery  shall  be  applied  In 
reduction  of  his  indebtedness  to  the  true 
owner. 

2.  A  right  of  action  for  the  severance 
of  irravel  from  the  realty  and  its  wrongful 
conversion    is   assignable. 

3.  .One  In  possession  of  land,  who  gives 
a  railroad  company  the  right  to  take 
gravel  therefrom  as  though  it  belonged 
to  him,  will  be  estopped  from  maintaining 
an  action .  for  its  conversion,  although  he 
obtains  an  assignment  of  the  right  of  ac- 
tion from  the  true  owner. 

4.  To  create  an  estoppel  one's  conduct 
need  not  be  characterized  by  an  actual  in- 
tention to  mislead  or  deceive. 

5.  Ignorance  of  his  legal  rights  will  not 
prevent  one's  conduct  from  working  an  es- 
toppel if  he  has  full  knowledge  of  the  facts. 

6.  One  In  possession  of  land,  who  as* 
snmes  to  he  the  owner  thereof,  and 
grants  rights  concerning  it.  cannot  avoid 
the  estoppel  arising  from  his  conduct  by 
the  fact  that  the  records  show  that  the 
title  Is  not  in  him. 

T.  The  rnle  that  acts  done  subsequent- 
ly to  the  other  person's  change  of 
position,  which  they  do  not  invite  or  In- 
fluence, will  not  operate  as  an  estoppel,  has 
no  application  to  prevent  a  receipt  of  pay- 
ment, made  long  after  the  acts  which  in- 
duced the  original  change  of  position  from 
being  relied  on  as  such  where  the  payment 
was  made  as  part  of  the  original  transaction 
and  before  the  true  facts  were  discovered. 

8.  The  effect  of  the  receipt  of  a  pay- 
ment as  an  estoppel  cannot  be  avoided 
by  offering  to  permit  its  deduction  from  the 
recovery. 

(March  14,  1005.) 

MOTION  for  new  trial  of  an  action 
brought  to  recover  damages  for  the 
alleged  wrongful  conversion  of  certain 
gravel,  which  was  tried  before  the  Supreme 
Judicial  Court  for  Cumberland  County,  and 
resulted  in  a  verdict  in  plaintiff's  favor. 
Sustained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thompson  Sc  Wheeler,  for  de- 
fendant : 

Irrespective  of  the  statute,  the  rule  of 
estoppel  applies,  and  every  reason  for  it 
exists. 

At  wood  v.  Chapman,  68  Me.  38,  28  Am, 
Rep.  5;  Burns  v.  Dockray,  156  Mass.  135, 
30  N.  E.  551;  Busch  v.  Wilcox,  82  Mich. 
315,  46  N.  W.  940;  Marsh  v.  Webber,  13 
Minn.  109,  Gil.  99;  Johnson  v.  Wallower,  15 
Minn.  472,  Oil.  387;  McAdants  v.  Cates,  24 
Mo.  223;  Brown  v.  Gray,  61  N.  C.  (6 
Jones,  L.)  103,  72  Am.  Dec.  563;  Pad- 
dock v.  Strobridgc,  29  Vt.  470;  Maynard 
v.  Maynard,  49  Vt.  297;  1  Greenl.  Ev. 
207,  208;  Oill  v.  Denton,  71  N.  C.  341,  17 
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Am.  Rep.  8;  Ashworth  v.  Brown,  15  Phila. 
207;  Gibbons  v.  Hoag,  95  II].  45;  Goodell  v. 
Bates,  14  R.  I.  65;  Caswell  v.  Ftil/er,  77  Me. 
*1W;  2)airid  v.  Shepard,  40  Ala.  587 ;  Chap- 
man v.  Chapman,  59  Pa.  214 ;  Providence  <£ 
W.  #.  Co.  v.  Worcester,  155  Mass.  35,  29 
N.  E.  66;  Cummings  \.  Webster,  43  Me. 
192;  Stanwood  v.  McLellan,  48  Me.  275; 
Wood  v.  Pennell;  51  Me.  52;  Ctuco  flanfc  v. 
Keene,  53  Me.  103. 

The  real  damage  to  the  bank  could  not 
exceed  the  difference  between  the  value  of 
the  land  before  and  after  the  taking.  Plain- 
tiff ought  not  to  recover  more  than  the  real 
damage,  by  making  hifl  declaration  trover 
instead  of  trespass. 

Curtis  v.  Ward,  20  Conn.  204 ;  Walker  v. 
Johnson,  28  Minn.  147,  9  N.  W.  632; 
Providence  <£  W.  R.  Co.  v.  Worcester,  155 
Mass.  35,  29  N.  E.  56;  Karst  v.  St.  Paul, 
fif.  &  T.  F.  R.  Co.  22  Minn.  118;  McGuire 
V.  Grant,  25  N.  J.  L.  356,  67  Am.  Dec.  49. 

Mr.  Robert  Treat  Wnitehonae,  for 
plaintiff: 

The  tenant,  having  no  right  to  sever  the 
gravel  or  remove  it,  can  give  no  greater 
right  than  he  has  to  any  other  party,  and 
none  whatever  against  his  landlord. 

I  Chitty,  PI.  16th  ed.  pp.  73,  168;  Far- 
rant  v.  Thompson,  5  Barn.  &  Aid.  826:  Dan- 
iels v.  Pond,  21  Pick.  371,  32  Am.  Dec.  269; 
Beavey  v.  Preble,  64  Me.  120. 

There  was  nothing  in  the  conduct  of  the 
plaintiff  which  constituted  an  equitable  es- 
toppel. 

Representations  made,  or  acts  done,  sub- 
sequently to  the  change  of  position  by  the 
other  party  will  not  operate  as  an  estop- 
pel. 

II  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  439. 
The  failure  of  the  plaintiff  to  give  notice 

of  his  want  qf  title  was  not  made  with  in- 
tent to  deceive,  or  wilfully  with  knowledge 
of  the  facts,  nor  by  reason  of  grossly  cul- 
pable negligence. 

Martin  v.  Maine  C  R.  Co.  83  Me.  106,  21 
Atl.  740;  11  Am.  &  Eng.  Enc.  Law,  p.  433; 
Copeland  v.  Copeland,  28  Me.  525;  Stubbs 
v.  Pratt,  85  Me.  430,  27  Atl.  341. 

Defendant  himself  was,  in  the  eye  of  the 
law,  not  ignorant  of  the  plaintiff's  want  of 
title,  since  he  had  constructive  notice  by 
the  record.  It  was  defendant's  duty,  as 
much  as  the  plaintiff's,  to  investigate  the 
title,  and,  failing  to  do  so,  it  was  such 
negligence  on  his  part  as  would  prevent  any 
estoppel. 

11  Am.  k  Eng.  Enc.  Law,  p.  434;  Mason 
V.  Philbrook,  69  Me.  57;  Bigelow  v.  Top- 
liff,  25  Vt.  286,  60  Am.  Dec.  264;  Price  v. 
To+rington*; 2 'Smith,  Lead.  Gas.  566,  notes; 
2  Kent,  Com.  485;  Swick  v.  Sears,  1  Hill, 
18;  Delaplaine  v.  Hitchcock,  6  Hill,  17; 
Parker  v.  Barker,  2  Met.  423. 
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There  was  merely  a  mutual  mistake  here 
between  the  plaintiff  and  the  defendant's 
manager.  The  defendant  was  not  induced 
by  the  conduct  of  the  plaintiff  to  take  the 
gravel. 

11  Am.  &  Eng.  Enc.  Law,  p.  436;  Tower 
v.  Haslam,  84  Me.  90,  24  Atl.  587 ;  Titus  v. 
Morse,  40  Me.  348,  63  Am.  Dec.  665;  Allen 
v.  Goodnow,  71  Me.  420;  2  Pom.  Eq.  Jur.  f 
812. 

The  party  setting  up  the  estoppel  must 
have  been  induced  to  change  his  position 
to  his  substantial  injury. 

11  Am.  &  Eng.  Enc.  Law,  p.  436. 

The  question  as  to  whether  the  conduct 
of  the  plaintiff  induced  the  defendant  to 
act  as  he  did  is  a  question  of  fact  for  the 

jury- 

Tower  V.  Haslam,  84  Me.  90,  24  Atl.  587; 
Piekard  v.  Sears,  6  Ad.  4,  El.  469;  1 
Thompson,  Trials,  §   1109. 

A  right  to  bring  a  suit  in  trover  for  con- 
version is  legally  assignable,  and  the  as- 
signee may  prosecute  the  suit  in  his  own 
name. 

Rev.  Stat.  chap.  82,  §  130;  6  Am.  &  Eng. 
Enc.  Law,  p.  2 ;  1  Am.  &  Eng.  Enc.  Law,  p. 
1020;  Pom.  Eq.  Jur.  §  1275;  Rice  v.  Stone, 
1  Allen,  566;  Jordan  v.  Gillen,  44  N.  H. 
423;  Hoy  v.  Smith,  49  Barb.  360;  Fleming 
v  Katahdin  Pulp  &  Paper  Co.  93  Me.  110, 
44  Atl.  378 ;  North  v.  Turner,  9  Serg.  &  R. 
244;  Final  v.  Backus,  18  Mich.  218. 

When  earth  or  filling  is  separated  from 
the  land,  and  carried  away,  it  becomes  per- 
sonal property,  and  an  action  of  trover  may 
be  maintained  for  conversion. 

Riley  v.  Boston  Water  Power  Co.  11 
Cush.   11;   Moody  v.   Whitney,  34  Me.  563. 

Wiswell,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

At  the  time  of  the  transaction  later 
referred  to,  the  plaintiff  was  in  the  posses- 
sion of  a  farm  in  the  town  of  Freeport, 
situated  between  Freeport  village  and  the 
town  of  Brunswick,  the  title  to  which  came 
to  him  by  devise  from  his  father,  subject 
to  a  mortgage  given  by  the  latter  to  the 
Topsham  &  Brunswick  Twenty-Five  Cents 
Savings  Bank.  On  June  4,  1898,  after 
the  death  of  the  plaintiff's  father,  the  bank 
commenced  foreclosure  of  this  mortgage  by 
publication,  the  first  publication  being  on 
that  day;  and  on  June  4,  1899,  the  mort- 
gage containing  a  one-year  foreclosure 
clause,  it  became  fully  foreclosed,  and  the 
right  of  redemption  became  barred.  Subse- 
quently, on  March  29,  1900,  the  savings 
bank  gave  a  lease  of  the  premises  to  the 
plaintiff  for  a  monthly  rental.  The  lease 
contained  a  provision  to  the  effect  that, 
after  taxes,  insurance,  expenses,  and  inter- 
est had  been  deducted  from  the  rent  paid, 
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"  the  balance  shall  be  used  towards  pay- 
ment for  said  premises  by  said  lessee,  if  he 
shall  desire  to  purchase  the  premises  from 
the  lessor."  Thereafter  the  plaintiff  con- 
tinued in  possession  of  the  premises  as 
tenant  of  the  savings  bank  until  the  time 
hereafter  referred  to,  and  subsequently. 

In  the  early  summer  of  the  year  1902  the 
defendant  was  building  its  railroad  between 
Kreeport  and  Brunswick.  In  May  of  that 
year  a  person  connected  with  the  construc- 
tion of  the  road  saw  the  plaintiff  for  the 
purpose  of  obtaining  permission  from  him 
to  take  material  from  this  farm  for  use 
in  filling  or  in  ballasting  the  road.  This 
permission  was  finally  given,  but  for  a 
limited  period  of  time  only,  and  the  plain- 
tiff then  objected  to  the  taking  of  any 
more  of  this  material  from  the  premises. 
But  on  July  4,  1902,  Mr.  Amos  F.  Gerald, 
the  general  manager  of  the  defendant,  saw 
the  plaintiff,  and  sought  to  obtain  from 
him  further  permission  to  take  this  ma- 
terial from  the  farm,  and  agreed  to  be 
responsible,  either  in  his  own  behalf  or  on 
that  of  the  defendant,  for  all  the  earth  and 
gravel  that  had  been  taken  or  that  should 
be  taken  under  the  new  permission  desired. 
Thereupon,  in  consideration  of  this  promise 
on  the  part  of  Gerald,  the  plaintiff  con- 
sented that  the  railroad  company  might 
take  such  earth  and  gravel  as  was  needed 
for  their  purposes,  the  price  to  be  paid  not 
being  agreed  upon.  During  the  time  that 
this  material  was  being  taken  from  the 
farm  and  hauled  to  the  defendant's  rail- 
road, the  plaintiff  assisted,  for  a  while,  at 
least,  in  the  employment  of  the  railroad 
company. 

At  this  time  the  plaintiff  did  not  disclose 
to  Gerald  the  fact  that  he  was  not  the 
owner  of  the  farm  which  he  was  occupying, 
or  that  it  was  owned  by  the  savings  bank, 
or  that  anybody  else  had  any  claim  or 
interest  in  it ;  and  Gerald  had  no  knowledge 
of  the  ownership  of  the  farm,  other  than 
appeared  from  the  plaintiff's  possession, 
and  his  conduct  in  assuming  to  contract 
in  relation  to  taking  and  carrying  away 
such  material,  upon  Gerald's  promise  to 
be  responsible  for  what  the  material  was 
reasonably  worth.  On  December  4,  1902, 
Gerald  paid  to  the  plaintiff  the  sum  of 
$25,  either  in  full  payment  for  this  gravel, 
as  claimed  by  him,  or  in  partial  payment 
therefor,  as  claimed  by  the  plaintiff,  and 
as  found  by  the  jury.  Later  the  plaintiff 
brought  in  his  own  name  an  action  of 
assumpsit  upon  an  account  annexed  to  the 
writ  to  recover  the  balance  claimed  to  be 
due  him  for  this  same  quantity  of  gravel 
and  earth,  but  when  the  former  case  came 
on  for  trial,  on  November  6,  1903,  these 
facts  in  regard  to  the  title  became  known 
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for  the  first  time  to  the  plaintiff's  counsel, 
and  the  action  was  entered  neither  party. 

Still  later,  on  November  13,  1903,  the 
savings  bank,  the  owner  of  the  premises, 
made  an  assignment  to  the  plaintiff  of 
"any  and  all  rights,  claims,  and  demands 
it  now  has  or  may  have  against  the  Port- 
land &  Brunswick  Street  Railway,  .  .  . 
for  the  severance  from  the  freehold  and 
conversion  by  said  Portland  &  Brunswick 
Street  Railway,  its  agents,  or  employees, 
.  .  .  of  any  earth  or  gravel,  stone  or  stone 
wall,  from  the  premises  of  the  farm 
situated  in  said  Freeport,  now  occupied  by 
the  said  James  C.  Rogers,  and  owned  by  the 
said  Topsham  &  Brunswick  Twenty- Five 
Cents  Savings  Bank ;  and  also  all  the  right, 
title,  and  interest  of  said  bank  in  and  to 
the  earth,  gravel,  stone,  and  stone  wall  so 
severed  and  converted  as  aforesaid."  On 
the  same  day  the  plaintiff  entered  into  an 
agreement  with  the  savings  bank,  in  which 
he  agreed,  in  consideration  of  this  assign- 
ment, that  all  sums  which  might  be  re- 
covered by  him  in  any  suit  against  the 
railroad  company  should  be  paid  over  to 
the  savings  bank,  less  the  expense  of  prose- 
cuting such  suit,  and  that  the  same  should 
be  applied  to  the  reduction  of  the  plaintiff's 
indebtedness  to  the  bank. 

Thereupon,  on  December  2,  1903,  the 
plaintiff  commenced  in  his  own  name,  as 
assignee  of  the  savings  bank,  this  action  of 
trover  to  recover  for  the  conversion  of  the 
quantity  of  earth  and  gravel  taken  by  the 
railroad  company.  The  case  was  tried  be- 
fore a  jury,  and  resulted  in  a  verdict  for 
the  plaintiff  for  $127.16.  The  defendant 
brings  the  case  here  both  upon  exceptions 
and  a  motion  for  a  new  trial.  The  de- 
fendant, in  its  plea,  set  up  and  relied  upon 
an  equitable  estoppel  based  upon  the  facts 
already  referred  to,  and  presented  to  the 
presiding  judge  certain  requested  instruc- 
tions based  u|K>n  its  claim  that  the  plain- 
tiff was  estopped  from  the  maintenance 
of  this  suit.  It  may  be  that  the  requested 
instructions  were  not  as  full  and  accurate 
in  statement  as  they  should  have  been, 
but  the  whole  question  is  presented,  and 
perhaps  may  be  more  satisfactorily  con- 
sidered, upon  the  motion  for  a  new  trial. 

The  doctrine  of  equitable  estoppel  is 
founded  upon  the  principles  of  equity  and 
justice,  and  is  applied  so  as  to  conclude  a 
party  who  by  his  acts  and  admissions  in- 
tended to  influence  the  conduct  of  another, 
when,  in  good  conscience  and  honest  deal- 
ings, he  ought  not  to  be  permitted  to  gain- 
say them.  Formerly  such  estoppels  were 
characterized  by  the  decisions  as  odious, 
and  were  not  favored  in  law;  "but,"  as 
said  by  Walton,  J.,  in  Stubbs  v.  Pratt,  85 
Me.    429,    27    Atl.    341,    "the   doctrine   of 
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equitable  estoppel  has  been  very  much  ex- 
tended within  the  last  half  century,  and  is 
now  as  freely  applied  in  actions  at  law  as 
in  suits  in  equity;  and  it  is  a  doctrine  so 
well  calculated  to  suppress  fraud  and  op- 
pression that  we  do  not  wish  to  be  under- 
stood as  limiting  its  application  in  the 
slightest  degree  in  proper  cases."  "  Legal 
estoppels  exclude  evidence  of  the  truth  and 
the  equity  of  the  particular  case  to  support 
a  strict  rule  of  law  on  grounds  of  public 
policy.  Equitable  estoppels  are  admitted 
on  exactly  the  opposite  ground  of  promoting 
the  equity  and  justice  of  the  individual 
case  by  preventing  a  party  from  asserting 
his  rights  under  a  general  technical  rule 
of  law,  when  he  has  so  conducted  himself 
that  it  would  be  contrary  to  equity  and 
good  conscience  for  him  to  allege  and  prove 
the  truth."  Martin  v.  Maine  C.  R.  Co. 
83  Me.  100,  21  Atl.  740,  citing  Horn  v.  Cole, 
51  N.  H.  287,  12  Am.  Rep.  111.  But  it  is 
undoubtedly  true  that  this  doctrine  of 
equitable  estoppel  should  be  applied  with 
great  care  in  each  case,  so  that  a  person 
may  not  be  debarred  from  the  maintenance 
of  a  suit  based  upon  his  legal  rights  un- 
less the  conduct  relied  upon  as  creating  an 
estoppel  has  been  of  such  a  character,  and 
has  resulted  in  such  injury  to  the  person 
Telying  upon  such  conduct,  that,  in  equity 
and  good  conscience,  he  should  be  thereby 
prohibited  from  enforcing  the  legal  rights 
which  he  otherwise  would  have,  nor  unless 
in  any  given  case  all  the  elements  exist 
which  have  been  universally  held  to  be 
essential  for  the  purpose  of  creating  an  es- 
toppel. 

It  is  claimed  upon  the  part  of  the  plain- 
tiff that  this  doctrine  is  not  applicable  to 
the  present  case,  whatever  may  have  been 
the  conduct  of  the  plaintiff,  because  the 
savings  bank  could  not  be  estopped  on  ac- 
count of  any  conduct  upon  its  part,  since 
it  took  no  part  whatever  in,  and  had  no 
knowledge  of,  the  transaction,  and  that  the 
plaintiff,  as  assignee  of  the  bank,  simply 
stood  in  its  position.  But  the  plaintiff  is 
prosecuting  this  suit  in  his  own  name  and 
for  his  own  benefit.  It  had  been  expressly 
agreed  between  him  and  the  bank  that  all 
sums  received  for  this  and  for  other  alleged 
conversions  should  be  paid  to  the  bank, 
and  that  it  should  be  applied  to  the  reduc- 
tion of  the  plaintiff's  indebtedness  to  the 
bank.  It  is  undoubtedly  true  that  the  sav- 
ings bank,  as  owner  of  the  property,  had  a 
right  of  action  for  the  severance  and  con- 
version of  this  gravel,  and  this  right  of 
action  might  be  transferred  by  it,  but  not 
to  a  plaintiff,  so  that  he  could  maintain 
an  action  for  his  own  benefit,  if  his  con- 
duct had  been  such  that  the  doctrine  of 
equitable  estoppel  is  applicable  to  him.     It 


would  hardly  be  contended  that  a  person 
who  had  unlawfully  and  wrongfully  sold  a 
chattel  which  did  not  belong  to  him,  and 
who  had  received  the  payment  therefor, 
either  in  whole  or  in  part,  could  after- 
wards purchase  of  the  true  owner  the  chat- 
tel, or  the  right  of  action  for  its  con- 
version, and  maintain  trover  against  the 
one  to  whom  he  had  wrongfully  sold  it,  as- 
suming to  be  the  owner  with  the  right 
to  sell.  The  owner  in  such  case  would 
not,  of  course,  be  estopped ;  but  the  assignee 
should  be,  and  would  be  upon  the  well- 
established  doctrine  that  a  person  will  not 
be  allowed  to  take  advantage  of  his  own 
wrong. 

It  is  also  strenuously  claimed  by  the 
plaintiff  that  many,  if  not  all,  of  the 
elements  necessary  to  create  an  estoppel, 
even  as  to  the  plaintiff  individually,  are 
lacking  in  this  case.  We  do  not  think  so. 
Upon  the  contrary,  in  our  opinion,  all  of  the 
elements  necessary  to  create  an  estoppel 
upon  the  part  of  the  plaintiff  do  exist,  and 
are  so  clearly  shown  by  the  uncontradicted 
facts  and  circumstances  that  the  action  by 
this  plaintiff  is  not  maintainable,  and  that 
the  verdict  was  unquestionably  wrong. 

At  the  time  of  the  transaction  between 
the  plaintiff  and  Gerald,  the  plaintiff  as- 
sumed to  be  the  owner  of  the  farm,  and  to 
have  a  right  to  give  the  railroad  company 
permission  to  remove  material  therefrom 
for  the  construction  of  its  railroad.  His 
affirmative  acts  and  conduct  were  not  only 
of  such  a  character  as  to  induce  Gerald  to 
believe  that  he  was  the  owner  and  ha/1  the 
right  to  make  this  contract,  but  by  his 
silence,  as  well,  he  contributed  to  this 
belief.  He  in  no  way  informed  Gerald 
of  his  entire  want  of  any  right  to  make 
this  contract  or  to  give  this  permission. 
His  conduct  and  silence  were  well  calculated 
to  give  any  reasonable  person  to  believe, 
coupled  with  the  fact  that  he  was  in  pos- 
session of  the  farm,  with  all  the  evidences 
of  ownership,  that  he  had  such  right.  He 
had  full  knowledge  of  the  fact  that  he  had 
no  right  to  make  this  contract.  He  must 
have,  known  that  the  right  of  redemption 
had  been  fully  foreclosed,  because,  not  long 
before,  in  March.  1900,  ho  had  become  a 
party  to  a  lease  from  the  bank  to  him  of 
these  very  premises.  But  it  is  urged  that 
the  plaintiff,  in  thus  assuming  the  rights 
of  an  owner  in  making  the  contract  with 
Gerald,  and  in  failing  to  give  him  notice  of 
the  true  state  of  facts,  acted  innocently  or 
thoughtlessly,  with  no  fraudulent  design  to 
mislead  and  deceive  Gerald,  and  that  he 
was  ignorant  of  his  legal  rights,  or  want  of 
them,  in  the  premises.  Assuming  that  this 
is  so,  it  is  no  answer  to  the  estoppel.  Tt 
is  undoubtedlv  true  that  the  conduct,  dec- 
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larations,  or  silence  relied  upon  to  create 
an  estoppel  must  be  made  to  or  in  the 
presence  of  a  person  known  to  have  an 
interest  in  the  subject-matter  (Allum  v. 
Perry ,  08  Me.  232),  and  must- be  of  such  a 
character  as  would  naturally  have  the  ef- 
fect of  influencing  the  conduct  of  the  per- 
son to  whom  it  is  addressed  (Fountain  v. 
Whelplcy,  77  Me.  132).  But  it  is  not 
necessary,  in  accordance  with  the  prevailing 
rule,  that  the  conduct  creating  an  estoppel 
should  be  characterized  by  an  actual  in- 
tention to  mislead  and  deceive.  2  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  431,  citing  many 
cases.  And  this  was  expressly  decided  by 
this  court  in  Martin  v.  Maine  C.  R.  Co. 
83  Me.  100,  21  Atl.  740,  in  this  language: 
"  But  it  is  not  necessary  that  the  original 
conduct  creating  the  estoppel  should  be 
characterized  by  an  actual  intention  to 
mislead  and  deceive."  Neither  would  ig- 
norance upon  the  part  of  the  plaintiff  of 
his  legal  rights,  provided  he  had  full  knowl- 
edge of  the  facts,  be  an  answer  to  the 
estoppel  relied  upon.  We  again  quote  from 
Martin  v.  Maine  C.  R.  Co.  supra:  u  The 
presumption  is  that  every  person  is  ac- 
quainted with  his  own  rights,  provided  he 
has  had  reasonable  opportunity  to  know 
them;  and  nothing  can  be  more  liable  to 
abuse  than  to  permit  a  person  to  reclaim 
property,  in  opposition  to  all  the  equitable 
circumstances  stated  upon  the  mere  pre- 
tense that  he  was  at  the  time  ignorant  of 
his  title;  "  citing  Pom.  Eq.  Jur.  §  85; 
Dixfield  v.  A'cirton,  41  Me.  221;  Cady  v. 
Owenx  34  Vt.  698. 

It  is  also  undoubtedly  true  that,  in  order 
to  create  an  estoppel,  the  conduct,  misrepre- 
sentations, or  silence  of  the  person  claimed 
to  be  estopped  must  be  made  to  or  in 
the  presence  of  a  person  who  had  no  knowl- 
edge of  the  true  state  of  facts,  and  who  did 
not  have  the  same  means  of  ascertaining 
the  truth  as  did  the  other  party.  It  is 
urged  in  this  case  that  this  essential  re- 
quirement is  lacking,  because,  while  Gerald 
had  no  knowledge  whatever  of  the  owner- 
ship of  the  farm  by  the  savings  bank,  he 
had  the  means  of  ascertaining  the  true  state 
of  the  title  by  consulting  the  records  of 
the  registry  of  deeds  in  that  county.  It  is 
true  that  a  person  will  not  be  estopped 
merely  by  his  silence  and  failure  to  disclose 
facts  that  many  be  ascertained  by  an  ex- 
amination of  public  records,  when  the  situa- 
tion is  not  such  as  to  place  upon  him  the 
duty  of  making  known  the  truth.  In  such 
a  case  he  may  rely  upon  the  notice  given 
to  all  by  the  public  records.  Mason  v. 
Philbrook,  69  Me.  57.  But  where  the  sit- 
uation is  such  that  it  is  his  duty  to  speak, 
ns  where  inquiries  are  made  of  him,  or 
where,  instead  of  merely  remaining'  silent, 
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he  does  some  positive  affirmative  act  which 
would  naturally  have  the  effect  of  mis- 
leading or  deceiving  one,  then  the  mere 
fact  that  the  truth  can  be  ascertained  by 
an  examination  of  the  records  does  not 
prevent  the  operation  of  '  the  estoppel 
against  him.  Hill  v.  Blackwelder,  113  111. 
283;  Robbins  v.  Moore,  129  111.  30.  21  N. 
E.  934;  Morris  v.  Herndon,  113  N.  C.  237, 
18  S.  E.  203;  David  v.  Park,  103  Mass. 
501 ;  2  Pom.  Eq.  Jur.  §  895 ;  2  Am.  &  Eng. 
Enc.  Law.  2d  ed.  p.  436,  and  cases  cited. 
The  law  distinguishes  between  silence  and 
encouragement.  While  silence  may  be  in- 
nocent and  lawful,  to  encourage  and  mis- 
lead another  into  expenditures  on  a  bad 
and  doubtful  title  would  be  a  positive 
fraud  that  should  bar  and  estop  the  party. 
Knouff  v.  Thompson,  16  Pa.  364.  In  this 
case  the  defendant  relies  not  merely  upon 
the  plaintiff's  silence  and  failure  to  dis- 
close the  truth,  but  equally  upon  his  acts 
of  positive  intervention,  whereby  he  as- 
sumed to  act  as  owner  of  the  farm,  with  a 
right  to  sell  this  material,  and  later  to 
receive  the  pay  therefore,  at  least  in  part. 
Gerald  did  not  have  the  same  means  of  in- 
formation that  the  plaintiff  had.  The 
plaintiff  knew  that  he  was  not  the  owner 
and  had  no  right  to  sell  this  material,, 
while  Gerald  had  no  knowledge  of  the  truth, 
and  his  only  means  of  obtaining  knowledge 
as  to  the  truth  was  to  consult  the  records 
of  the  registry  of  deeds, — something  more 
than  would  be  expected  of  a  person  of  rea- 
sonable care  in  making  this  comparatively 
small  purchase  of  road  building  material. 

Relying  upon  his  belief  that  the  plaintiff 
was  the  owner  and  had  the  right  to  con- 
tract with  him  for  the  removal  of  the 
gravel,  which  belief  the  conduct  of  the 
plaintiff  was  well  calculated  to  induce, 
Gerald  acted  and  was  placed  in  the  position 
where  he  would  be  substantially  injured  if 
this  action  of  i  rover  can  be  maintained  by 
the  plaintiff  in  this  respect,  at  least,  if  in 
no  other.  On  December  4,  1902,  he  paid 
the  plaintiff,  as  we  have  seen,  the  sum  of 
$25,  either  in  full  or  partial  payment  for 
this  gravel.  It  is  urged  by  the  plaintiff 
that  this  payment  cannot  be  relied  upon 
for  the  purpose  of  showing  that  Gerald  or 
the  railroad  company  was  injured  by 
reason  of  these  representations,  because  of 
the  rule,  undoubtedly  well  established,  that 
representations  made  or  acts  done  subse- 
quent to  the  change  of  position  by  the 
other  party,  which  they  do  not  invite  or 
influence,  will  not  operate  as  an  estoppel. 
This  principle  is  not  applicable.  The  pay- 
ment was  made  as  a  part  of  the  original 
transaction,  although  some  months  after  the 
gravel  was  taken.  It  was  made  to  the 
plaintiff  as  owner  because  of  the  belief  that 
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he  was  owner.  Up  to  that  time,  and  for 
almost  a  year  afterwards,  Gerald  had  no 
knowledge  or  notice  to  the  contrary.  The 
conduct  of  the  plaintiff  at  that  time  in  re- 
ceiving this  money  as  owner,  and  in  in- 
ducing Gerald  to  believe  that  he  had  a 
right  to  so  take  it,  and  his  silence  in  not 
informing  Gerald  at  that  time  of  the  true 
facts,  are  a  part  of  the  conduct  relied  upon 
to  work  an  estoppel.  This  payment  was 
made  and  received  almost  a  year  prior  to 
the  assignment  to  the  plaintiff  from  the 
bank,  and  prior  to  the  commencement  of 
this  action,  while  the  plaintiff  was  still 
treating  the  premises,  in  his  transactions 
with  Gerald,  as  the  owner,  with  a  right  to 
sell  materials  therefrom  as  he  saw  fit. 

In  regard  to  the  receipt  by  the  plaintiff 
of  this  payment,  it  further  appears  that  at 
the  trial  of  this  case  the  counsel  for  the 
plaintiff  made  an  offer  that  this  sum  of 
$25  might  be  deducted  by  the  jury  from 
any  amount  that  should  be  found  by  them 
to  be  due  from  the  defendant  to  the  plain- 
tiff. But  this  offer  cannot  at  all  affect  the 
result.  When  this  action  was  commenced 
the  plaintiff  was  estopped  from  the  main- 


tenance of  it  by  reason  of  the  facts  which 
we  have  referred  to.  Being  thus  estopped, 
he  cannot  prevent  the  operation  of  the 
estoppel  by  an  offer  made  during  the  course 
of  the  trial  to  give  credit  in  this  action  of 
trover  for  the  sum  of  money  which  he  had 
previously  accepted  as  owner. 

In  a  word,  then,  the  plaintiff,  with  full 
knowledge  of  all  of  the  facts,  by  his  con- 
duct and  his  silence,  well  calculated  to 
have  this  effect,  induced  Gerald,  who  had 
no  knowledge,  and. did  not  have  equal  means 
of  information,  to  believe  that  he  (the 
plaintiff)  had  the  right  to  contract  for  the 
sale  of  his  gravel.  He  knew  that  Gerald 
was  relying  upon  his  conduct,  and  would 
act  upon  the  belief  thereby  induced. 
Gerald,  relying  upon  this  belief,  did  act, 
and  has  been  placed  in  a  position  of  sub- 
stantial injury  if  this  action  of  trover  can 
be  maintained. 

Because  of  the  facta  stated,  and  for  the 
reasons  given,  we  are  satisfied  that  the 
verdict  was  wrong,  and  should  not  be 
allowed  to  stand 

Motion  for  new  trial  granted. 

Xeic  trial  ordered. 


TEXAS   SUPREME  COURT. 
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WAY  COMPANY  of  Texas,   Appt.. 

v. 

John  A.  MOTT. 


(. 


.  Tex. . 


.) 


1.  Tlie  right  to  erect  Mock  pen*,  or 
other  Improvement*,  which  In  them- 
ftelve*    would    conatftntc    a    nnfnance 

to  occupants  of  neighboring  property,  Is 
not  conferred  by  a  statute  giving  railroad 
companies  the  right  to  erect  on  their  rights 
of  way  all  necessary  and  convenient  build- 
ings and  stations,  fixtures  and  machinery, 
for  the  accommodation  and  use  of  pas- 
sengers,   freight,    and   business    interests,    or 


which  may  he  necessary  for  the  operation  of 
Its  railway. 

2.  A  Km nt  of  a  right  of  way  thronfth 
property  na  I  table  only  for  residence 
parpo«e»,  to  secure  the  transfer  of  a  rail- 
way station  from  a  point  some  distance 
from  a  town  into  it,  will  not  include  the 
right  to  locate  thereon  stock  pens  which  will 
be  a  nuisance  to  adjoining  property,  al- 
though such  property  Is  unimproved  at  the 
time  of  the  grant,  and  the  deed  states  that 
the  land  granted  may  be  used  for  the  trans- 
action of  all  business  connected  with  the 
railway,  or  incident  thereto. 

3.  A  voluntary  conveyance  of  a  rfarht 
of  way  to  a  railway  company  gives  no 
greater  right  than  a  condemnation  under  the 
statute    would    confer. 


Note. — Statutory    authority    to    commit    nui- 
sance will  not  he  presumed. 


I.  In  general.  570. 

II.  Grants   of  authority   to    municipal   cor- 
porations. 

a.  To  maintain  sewerage  system.  580. 

b.  To  improve  streets;  bridges,  584. 

c.  Miscellaneous  grants,  588. 

III.  Grants  of  authority  to  railroad  corpora- 
tions, 
p.  In  general,  585. 
b.  To  construct  and  maintain  road. 
1.  Embankments ;  obstructions  to 
icater    courses    and    surface 
water;  blasting,  586. 
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2.  Stock   yards;  side  tracks;   re- 

pair  shops;    terminal    facili- 
ties, 580. 

3.  Smoke    and     noxious     vapors. 

504. 
IV.  Grants   of   authority    to   other  corpora- 
tions, 504. 
V.  Grants  of  authority  to  individuals,  507. 

I.  In  general. 

The  legislative  authority  which  will  justify 
an  injury  to  private  property  must  be,  ex- 
press, or  must  be  given  by  clear  and  unques- 
tionable Implication  from  the  powers  expressly 
conferred,  so  that  It  can  fairly  be  said  that  the 
legislature  contemplated  the  doing  of  the  very 
act  which  occasioned  the  Injury. 

All  grants  of  special  privileges  are  construed 
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(June  13,  1904.) 

QUESTIONS  certified  by  the  court  of 
Civil  Appeals  for  the  Third  Supreme 
Judicial  District,  which  arose  upon  appeal 
by  defendant  from  a  decree  of  the  Hays 
County  Court  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  the 
decrease  of  the  value  of  adjoining  property 
because  of  the  erection  of  stock  pens  upon 
defendant's  right  of  way.  Answers  re- 
turned favorable  to  appellee. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fiset,  Miller,  A  McClendon, 
for  appellant: 

Defendant  had  the  right  to  use  its  right 
of  way  for  any  necessary  railroad  purpose, 
without  being  liable  for  damages. 


strictly  against  the  grantees,  and  liberally  in 
favor  of  the  public.  Thompson  v.  Paterson  & 
II.  R.  Co.  9  N.  J.  Eq.  526. 

If  the  statutory  powers  are  exceeded,  an  ac- 
tion is  maintainable.  When  the  legislature 
grants  a  charter  or  privilege  to  perform  a 
work,  it  Is  always  with  the  understanding  that 
it  is  to  be  exercised  in  such  manner,  where 
possible,  ns  not  to  Injure  others.  Taylor  v. 
Baltimore  &  O.  R.  Co.  33  W.  Va.  39.  If)  S.  E. 
29. 

In  construing  a  grant  of  power  to  a  private 
corporation,  the  power  must  be  given  in  plain 
language  or  by  necessary  implication,  and 
whatever  is  doubtful  Is  against  the  corpora- 
tion. Lackland  v.  North  Missouri  R.  Co.  31 
Mo.    180. 

In  the  construction  of  grants  by  the  legis- 
lature, whether  public  or  private,  only  such 
rights  and  powers  can  be  exercised  under  them 
as  are  clearly  comprehended  within  the  words 
of  the  act,  or  derived  therefrom  by  necessary 
Implication,  regard  being  had  to  the  object  of 
the  grant.  Carroll  v.  Campbell.  108  Mo.  IWSO, 
17  S.  \V.  844:  Fanning  v.  Gregolre.  lfi  How. 
534.  14  L.  ed.  1047  :  Minturn  v.  Larue.  23  How. 
43">.   1«   L.  ed.   574. 

In  Charles  River  Bridge  v.  Warren  Bridge, 
11  Pet.  420.  9  L.  ed.  773,  it  is  said  that  it 
would  seem  to  be  a  well-settled  principle  that 
acts  granting  franchises  to  corporations  are 
to  be  construed  strictly  according  to  their 
terms :  and  the  grantees  in  such  nets  take 
nothing  by  Implication,  either  as  against  the 
power  making  the  grant,  or  against  other  cor- 
porations or  individuals,  the  object  of  the 
doctrine  being  to  protect  the  public  against 
improvident  grants,  or  grants  made  by  im- 
plication, without  clear  intention.  Such 
grants  will  not  be  sustained  by  doubtful  words. 
Ambiguity  vitiates  them.  But  this  principle  Is 
qualified  by  another. — that  such  grant,  and  the 
statute  making  It,  must  receive  a  reasonable 
construction,  and  not  be  so  construed  as  to 
defeat  the  Intention  of  the  legislature :  and  the 
ambiguity  must  be  such  as  Is  not  removed  by 
the  settled   rules  of  construction. 

The  principle  stated  at  the  beginning  of 
this  subdivision  is  exemplified  In  all  of  the 
decisions  shown  In  the  subdivisions  following, 
the  classification  into  whfch  Is  regulated  not 
by  any  variation  of  principle,  but  merely  by 
similarity  of  facts. 
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Louisville  &  X.  R.  Co.  v.  French,  100 
Tenn.  209,  66  Am.  St.  Rep.  752,  43  S.  W. 
771 ;  San  Antonio  &  A.  P.  R.  Co.  v.  Lou- 
gorio  (Tex.  Civ.  App.)  25  S.  W.  1020; 
Houston  &  E.  T.  R.  Co.  v.  Adams,  58  Tex. 
476;  Houston  &  T.  C.  R.  Co.  v.  McKinney, 
55  Tex.  176;  Galveston,  H.  <£•  8.  A.  R.  Co. 
v.  Pfeuffcr,  56  Tex.  75. 

Since  the  maintenance  of  stock  pens  is 
business  connected  with  the  railroad,  the 
deed  gave  the  right  to  maintain  such  pens  if 
it  is  possible  to  give  such  right. 

Calcasien  Lumber  Co.  v.  Harris,  77  Tex. 
23,  13  S.  W.  453;  Faires  v.  Han  Antonio  rf 
.1.  P.  R.  Co.  80  Tex.  43,  15  S.  W.  588; 
Houston  d  K.  T.  R.  Co.  v.  Adams,  58  Tex. 
482;  Culf,  C.  <£•  K.  F.  R.  Co.  v.  Richards,  11 
Tex.   Civ.   App.  05.  32  S.  W.  99;   Olive  v. 


The  question  will  not  be  considered  In  this 
note,  as  to  whether  or  not  the  legislature  has 
power  to  authorize  the  commission  of  a  private 
nuisance  without  liability  to  the  person  In- 
jured. That  question  is  considered  In  a  subse- 
quent note  (see  Louisville  &  N.  Terminal  Co. 
v.  Lellyett.  1  L.  R.  A.  [N.  S.J  49),  but  the 
present  discussion  is  confined  to  the  rule  by 
which  charters  will  be  construed. 

II.  Grants  of  authortt}/  to  municipal  corpora- 
tions. 

a.  To   maintain  seiccrage  si/stem. 

In  order  to  protect  a  municipality  from 
liability  to  an  individual  by  reason  of  a  nuis- 
ance caused  by  sewage,  a  statute  mnst  confer 
power  to  create  the  nuisance  complained  of 
by  express  words,  or  words  from  which  such  a 
power  is  necessarily  implied ;  and  no  inference 
of  such  authority  can  be  drawn  simply  be- 
cause another  process,  by  which  the  nuisance 
might  be  avoided,  is  expensive.  Cator  v.  Board 
of  Works,  5  Best  &  S.  115. 

The  discharge  of  sewage  directly  into  a  river 
was  held  such  a  nuisance  as  would  be  re- 
strained. In  an  action  by  the  attorney  general 
on  the  relation  of  one  suffering  therefrom, 
although  an  net  of  Parliament  authorized  the 
authorities  of  a  borough  to  make  and  main- 
tain public  sewers,  and  to  provide  for  the  col- 
lection and  distribution  of  the  sewage.  In 
Atty.  Gen.  v.  Birmingham.  4  Kay  &  J.  528. 

An  act  of  Parliament  clothing  a  local  board 
of  health  with  all  authority  over  the  sewers  of 
a  town  does  not  authorize  it  to  commit  a  nuis- 
ance by  draining  the  drains  Into  a  river,  and 
permitting  persons  building  houses  on  the 
banks  thereof  to  do  the  same.  Atty.  Gen.  v. 
Hackney  Local  Board.  L.  R.  20  Eq.  626. 

Under  an  act  of  Parliament  providing  that 
city  commissioners  might  cause  the  refuse  from 
sewers  to  be  conveyed  to  n  place  for  Its  col- 
lection and  sale  for  agricultural  or  other  pur- 
poses, but  so  that  the  Tsame  would  In  no  case 
become  a  nuisance,  the  seweraee  system 
adopted  by  the  commissioners,  which  resulted 
in  creating  a  nuisance  in  the  river,  was  re 
strained,  on  the  ground  that  the  act  not  only 
did  not  justify  any  such  thing,  bnt  actually 
forbade  It.  Atty.  Gen.  v.  Leeds.  L.  R.  5  Ch. 
583. 
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Sabine  &  E.  T:  R.  Co.  11  Tex.  Civ.  App.  208, 
33  S.  W.  139;  Houston  &  T.  C.  R.  Co.  v.  Me- 
Kinney,  55  Tex.  192;  Sellers  v.  Texas  C.  R. 
Co.  81  Tex.  459,  13  L.  R.  A.  057,  17  S.  W. 
32;  San  Antonio  <6  A.  P.  R.  Co.  V.  Faires 
(Tex.  Civ.  App.)  26  S.  W.  82. 

The  use,  by  the  company,  of  its  right  of 
way  for  stock  pens,  was  a  reasonable  use 
for  the  business  purposes  of  the  railroad 
company;  and  hence,  even  though  some 
damage  was  thereby  caused  to  the  plain- 
tiff, he  cannot  recover. 

Gulf,  C.  d  S.  F.  R.  Co.  v.  Oakes,  °4  Tex. 
155,  52  L.  R.  A.  293,  86  Am.  St.  Rep.  835, 
58  S.  W.  999. 

Mr.  Will  G.  Barber,  for  appellee: 

Where  a  person  maintains  a  structure, 
and  conducts  a  business  therein  which,  in 


A  board  of  improvement  commissioners  of  a 
town  cannot,  under  an  act  of  Parliament  giving 
them  full  power  to  drain  the  town,  make 
sewers,  and  turn  any  drain  or  sewer  into  a 
common  ditch  or  water  course,  and  discharge 
the  whole  of  the  town's  sewers  upon  land  lying 
beyond  the  limits  to  which  their  powers  ex- 
tend ;  neither  can  they  send  down  the  sewage 
upon  an  estate,  which,  although  more  distant 
would  be  prejudicially  affected  thereby.  Gold- 
smld  v.  Tunbridge  Wells  Improv.  Comrs.  L.  R. 
1  Ch.  349. 

So,  an  act  which  empowers  the  common 
council  of  a  city  to  appropriate  a  stream  run- 
ning through  the  city,  and  do  with  it  what 
is  necessary  to  the  public  health  or  sewerage, 
cannot  be  held  to  have  intended  to  authorize 
injury  to  riparian  property  of  nonresidents  of 
the  city.  Nolan  v.  New  Britain,  60  Conn.  668, 
38  Atl.  708. 

Sewer  commissioners  cannot  justify  their 
action  in  polluting  the  waters  of  a  river  to 
the  damage  of  a  riparian  proprietor,  tinder  an 
act  of  Parliament  authorizing  them,  in  making 
and  repairing  sewers,  to  carry  the  same 
through  or  under  any  lands  whatever,  where 
another  section  of  the  act  provides  that  It  shall 
not  be  construed  to  authorize  injury  or  inter- 
ference with  any  water  course,  stream,  etc.,  in 
which  the  owner  or  occupier  of  lands  may  be 
interested,  without  consent  In  writing  first  had 
and  obtained.  Oldaker  v.  Hunt,  6  DeG.  M.  & 
O.  389,  1  Jur.  N.  S.  785,  L.  R.  3  Eq.  671,  3 
Week.  Rep.  296.  31  Eng.  L.  &  Eq.  503,  Af- 
firming 19  Beav.  489. 

Where,  by  a  legislative  act.  power  Is  granted 
to  a  city  to  build  and  maintain  a  system  of 
sewers  for  the  draining  of  Its  streets,  which 
power  is  general,  and  does  not  expressly  in- 
dicate and  sanction  the  particular  arrange- 
ment of  drains,  such  power  must  be  regarded 
ns  subjected  to  the  just  limitations  forbidding 
Its  exercise  In  such  a  manner  as  to  create  a 
nuisance  injurious  to  private  rights  and  prop- 
erty ;  and.  where  the  sewers  were  constructed 
under  such  power,  In  such  a  manner  that  the 
discharge  was  so  filthy  and  noxious  that  it 
polluted  the  streams,  one  whose  family  was 
thereby  rendered  111,  and  the  value  of  whose 
home  was  thereby  diminished,  may  maintain 
a  private  action  against  the  city  therefor. 
Edmondson  v.  Moberly,  98  Mo.  526,  11  S.  W. 
09*. 
70  L.  R.  A. 


its  ordinary  operation,  is  calculated  to,  and 
which  does,  draw  to  and  about  it  large 
crowds  of  people,  such  person  is  liable  for 
the  injury  sustained  by  the  congregating  of 
such  people  if  it  creates  a  nuisance. 

Cronin  v.  Bloemecke,  58  N.  J.  Eq.  313 
43  Atl.  605;  Walker  v.  Brewster,  L.  R.  ii 
Eq.  25;  Snyder  v.  Cabell,  29  W.  Va.  48, 
1  S.  E.  241 ;  Wood,  Nuisances,  §§  633,  634. 

Noise  made  in  the  operation  of  a  busi- 
ness, and  by  those  usually  attracted  thereto 
by  its  ordinary  operation,  are  proper  ele- 
ments to  consider  in  determining  whether 
the  same  is  a  nuisance. 

Bishop  v.  Banks,  33  Conn.  118,  87  Am. 
Dec.  198;  Snyder  v.  Cabell,  29  W.  Va.  48, 
1  S.  E.  241 ;  Cronin  v.  Bloemecke,  58  N.  J. 
Eq.  313,  43  Atl.  605;  Faulkenbury  v.  Wells, 


In  Jacksonville  v.  Lambert,  62  Hi.  519,  it 
was  held  that,  admitting  that  cities  are  com- 
pelled to  afford  sufficient  drainage  for  the 
health  and  comfort  of  the  people,  yet,  this 
would  not  authorize  them  so  to  construct  the 
work  as  to  destroy,  or  seriously  to  impair, 
the  value  of  the  property  of  an  Individual ;  and, 
though  the  work  may  be  skilfully  and  well 
done.  It  does  not  follow  that  liability  would 
not  attach,  as  the  city  has  no  right  to  con- 
centrate the  offal  of  a  city,  and  discharge  it 
upon   the   premises  of  the   individual. 

A  statute  which  refers  to  certain  maps 
showing  the  discharge  of  the  sewage  of  a  city 
into  a  river,  but  which  makes  no  reference 
to  the  ultimate  disposal  of  the  sewage,  or 
the  use  of  the  river  for  that  purpose,  does  not 
license  either  a  public  or  private  nuisance 
through  the  pollution  of  the  waters  of  the 
river ;  and  the  proposition,  that  the  city  has  a 
right  to  pollute  the  waters  of  the  river  by  the 
discharge  of  its  sewage  into  them,  Is  untenable. 
Grey  ex  rel.  Simmons  v.  Paterson,  58  N.  J. 
Eq.  1,  42  Atl.  749. 

A  city  which  has  an  authority,  under  its 
charter,  to  provide  a  system  of  sewerage,  must 
exercise  such  authority  in  a  proper  manner.  It 
has  no  authority  to  maintain  a  nuisance,  and. 
In  the  construction  and  maintenance  of  its 
sewers,  it  must  exercise  care  not  to  pollute 
the  waters  of  a  stream  so  as  to  render  them 
unfit  for  use.  Donovan  v.  Royal,  26  Tex.  Civ. 
App.    248,    63    S.    W.    1054. 

The  legislature,  by  words  which  merely 
authorize  municipalities  to  raise  and  expend 
money  for  the  construction  of  sewers,  cannot 
be  said  to  have  concealed  In  such  language 
a  declaration  of  policy  that  each  municipality 
might,  In  Its  discretion,  without  liability  to 
individuals,  take  practical  possession  of  the 
nearest  stream  as  a  vehicle  for  the  transporta- 
tion of  its  sewage  In  crude  and  deleterious 
condition.  The  court  said  that  the  great 
weight  of  authority,  American  and  English, 
supports  the  view  that  legislative  authority 
to  Install  sewer  systems  carries  no  Implication 
of  authority  to  create  or  maintain  a  nuisance  : 
and  that  It  matters  not  whether  such  nuisance 
results  from  negligence,  or  from  the  plan 
adopted.  Wlnchell  v.  Waukesha.  110  Wis. 
101.  84  Am.   St.  Rep.  902.  85  N.   W.  668. 

It  cannot  be  Inferred  from  the  Implied  power 
in    a    city,    arising    from    the    duties    imposed 
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28  Tex.  Civ.  App.  621,  68  S.  W.  327;  Wood, 
Nuisances,  §§  611,  633,  634;  Davis  v.  Davis, 
40  W.  Va.  472,  21  S.  E.  906. 

Where  defendant  conducts  a  business,  or 
erects  and  maintains  a  structure,  which,  in 
its  ordinary  operation,  causes  persons  to 
congregate,  and  such  persons  do  ordinarily 
and  usually  use  loud  and  indecent  language, 
and  they  do  in  fact  use  the  same,  then 
the  use  of  such  language  is  a  proper  ele- 
ment to  consider  in  determining  whether 
such  business  and  structure  are  a  nuisance. 

Cronin  v.  Blocmecke,  58  N.  J.  Eq.  313,  43 
Atl.  605;  Oivena  v.  Van  Studdiford,  4  Mo. 
App.  498 ;  Snyder  v.  Cabell,  29  W.  Va.  48, 
1  S.  E.  241. 

Although  the  business  ib  lawful,  and  con- 
ducted with   all  due  care,  and   inflicts  as 


little  injury  as  possible,  yet,  if  the  same 
appreciably  and  substantially  injures  the 
neighbor's  property,  it  is  an  actionable 
nuisance. 

Susquehanna  Fertilizer  Co,  v.  Spangler, 
86  Md.  562,  63  Am.  St.  Rep.  533,  39  Atl. 
270;  Ducktown  Sulphur  Copper  &  Iron  Co. 
v.  Barnes  (Tenn.)  60  S.  W.  593:  Pennoyer 
V.  Allen,  56  Wis.  502,  43  Am.  St.  Rep.  728, 
14  N.  W.  609. 

The  deed  does  Hot  by  its  terms,  nor  by 
necessary  implication,  grant  the  right  to 
maintain  the  stock  pens  complained  of. 

Fogarty  v.  Junction  City  Pressed  Brick 
Co.  50  Kan.  478,  18  L.  R.  A.  756,  31  Pac. 
1052;  Willis  V.  Kentucky  d  I.  Bridge  Co. 
104  Ky.  186,  46  S.  W.  488;  Bacon  v.  Boston, 
154   Mass.   100,  28   N.   E.  9;   Junghlum   v. 


upon  It  In  relation  to  the  streets  within  its 
limits,  that  If,  In  making  drains  for  the  pur- 
pose of  preventing  a  nuisance,  it  creates  a 
public  nuisance  in  another  place,  and  so  merely 
transfers  it  from  one  locality  to  another,  it 
does  not  thereby  subject  itself  to  liability  to 
an  individual  specially  injured.  Clark  v. 
Peckham,  9  R.  1.  455. 

A  statute  which  authorized  the  common 
council  of  a  city  to  extend  the  city's  sewerage 
beyond  Its  limits  and  across  private  lands  or 
highways,  for  which  proceedings  might  be  in- 
stituted under  the  drainage  acts,  will  not 
justify  the  city  In  constructing  a  drain  ex- 
tending beyond  its  limits,  which  discharges 
its  contents  Into  a  small  private  stream,  where- 
by foul  and  offensive  matter  ts  discharged  into 
the  stream,  which  runs  through  the  land  of 
a  private  Individual :  and  the  latter  may  main- 
tain an  action  against  the  city  for  the  damages 
sustained  by  him.  Hooker  v.  Rochester,  37 
Hun,  181,  Affirmed  In  107  N.  Y.  676,  14  N.  E. 
610. 

Where  the  common  council  of  a  city  was  em- 
powered by  statute  to  construct  sewers,  and 
to  maintain  them  so  as  to  discharge  Into  a 
certain  stream,  this  was  held  to  be  a  permis- 
sion, and  not  a  direction,  and  it  was  further 
held  that  a  legislative  permission  neither  im- 
plies a  right  to  appropriate  property  without 
compensation,  nor  confers  a  license  to  com- 
mit a  nuisance :  and  that,  to  base  upon  a 
legislative  grant  of  power  to  do  a  thing  an  im- 
munity from  consequences,  which  deprives  or 
tends  to  deprive,  a  person  of  that  which  is  his 
property,  there  should,  at  least,  lie  found  a  di- 
rection which  is  clear  and  quite  unmistakably 
Imperative,  ftammons  v.  Gloversville,  175  N.  Y. 
.140,  07  N.  E.  622. 

Where  a  city  which,  under  acts  of  the  legis- 
lature giving  It  power  to  devise  and  frame  a 
plan  for  drainage  or  sewerage  for  the  whole 
city,  established  a  certain  drainage  district 
covering  a  number  of  acres  of  land  and  em- 
bracing within  Its  limits  a  territory  not  there- 
tofore drained,  which  contemplated  the  con- 
struction of  a  sewer  through  several  avenues 
and  streets  in  which  it  was  designed  that 
lateral  sewers  Intersecting  the  whole  district 
should  empty,  as  they  should  be  thereafter  con- 
structed, and  the  main  sewer  mentioned  had 
not  sufficient  capacity  to  carry  off  the  accumu- 
lations of  water  and  matter  turned  into  it,  the 
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result  of  which  was  that  the  district  In  which 
the  plaintiff  resided  was  inundated,  and  serious 
injury  was  inflicted  upon  his  property. — the* 
acts  of  the  legislature  authorising  the  defend- 
ant as  aforesaid  was  no  protection  to,  or  de- 
fense to,  an  action  against  the  city  by  the 
plaintiff  for  the  damage  sustained  by  him. 
Seifert  v.  Brooklyn,  101  N.  Y.  130,  54  Am. 
Rep.  664,  4  N.  E.  321. 

Where  a  city,  under  authority  of  an  act  of 
the  legislature,  ordered  a  small  stream  passing 
through  the  city  and  entering  a  large  river  on 
one  side  thereof  to  be  relocated,  and  changed 
such  location  thereafter,  and  finally  covered 
a  portion  of  the  stream  with  stone  arches, 
and  discharged  lateral  sewers  therein ;  but 
a  portion  which  was  near  the  plaintiff's  prem- 
ises was  left  open  and  uncovered,  the  covered 
portion  being  on  either  side,  whereby  the  at- 
mosphere about  plaintiff's  premises  was  tainted 
not  only  by  the  stench  from  the  sewage 
coming  up  from  the  channel,  but  by  the 
gas  accumulating  in  the  main  sewer  below 
and  escaping  from  the  exposed  open  entrance, 
thereby  greatly  injuring  and  damaging  the 
plaintiff's  occupation  of  its  premises,  and 
creating  a  nuisance,  it  was  held  in  Rand 
Lumber  Co.  v.  Burlington.  122  Iowa,  203.  97 
N.  \V.  1000.  that  a  mandamus  should  be  Issued 
to  compel  Its  abatement,  on  the  ground  that 
the  nuisance  complained  of  was  not  the  natural 
or  necessary  result  of  the  reasonable  exercise 
of  the  city's  admitted  power  to  construct 
sewers. 

Where  a  canal  company  was  duly  authorized 
by  a  legislative  act  of  incorporation  to  con- 
struct a  canal,  and  appropriate,  by  purchase 
and  condemnation,  to  Its  use,  lands  necessary 
for  the  purpose,  a  statute  which  contains  no 
provision  conferring  authority  to  a  city  to 
use  the  canal  for  the  purposes  of  drainage,  but 
which  merely  authorizes  the  city,  by  a  provi- 
sion expressed  in  very  general  terms,  to  lay 
down  drains  and  sewers  through  streets  and 
private  lands,  and  in  which  there  is  no  such 
directness  as  to  import  that  a  new  appropria- 
tion to  the  public  use.  of  lands  which  had 
already  been  lawfully  taken,  and  were  still  held 
and  devoted  by  the  canal  company  to  another 
public  service,  was  Intended  by,  or  even  at  all 
in  the  contemplation  of,  the  legislature, — such 
general  provision  will  not  justify  the  city  In 
emptying    its    drains    and    sewers    into    such 
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Minneapolis,  N.  U.  d  &.  W.  R.  Co.  70  Minn. 
153,  72  N.  W.  971 ;  Taylor,  B.  &  H.  R.  Co. 
v.  Robson  (Tex.  Civ.  App.)  24  S.  W.  37; 
Missouri,  K.  &  T.  R.  Co.  v.  McOehee  (Tex. 
Civ.  App.)  75  S.  W.  841. 


J.,  delivered  the  opinion  of  the 
court: 

This  is  a  certified  question  from  the 
court  of  civil  appeals  of  the  third  district. 
The  statement  and  question  are  as  fol- 
lows : 

This  is  a  suit  to  recover  damages  for 
decrease  in  the  market  value  of  certain 
town  lots.  The  plaintiff  recovered  a  judg- 
ment, and  the  defendant  has  appealed. 

"  The  plaintiff's  suit  is  predicated  upon 
the  allegations  in  his  petition  to  the  effect 


that  he  is  the  owner  of  the  lots  in  con- 
troversy, located  in  what  is  known  as  the 
'  Katy  addition '  to  the  town  of  San  Mar- 
cos; said  lots  being  situated  just  across  a 
street,  and  near  by  defendant's  right  of 
way,  upon  which  right  of  way,  the  petition 
alleges,  the  defendant  has,  without  his  con- 
sent, wrongfully  constructed  its  stock  pens, 
for  the  purpose  of  handling  and  shipping 
live  stock.  The  petition  alleges  that  at 
the  time  and  before  the  stock  pens  were 
erected  there  was  and  still  is  situated  upon 
the  plaintiff's  lots  a  dwelling  house,  and 
other  improvements  necessary  and  con- 
venient for  the  use  of  said  lots  as  a  place 
of  residence.  The  petition  does  not  charge 
the  defendant  with  negligence  in  the  con- 
struction and  operation  of  the  stock  pens, 


canal  to  the  discomfort,  annoyance.  Injury,  and 
damage  of  the  canal  company.  Locks  &  Canals 
v.  Lowell,  7  Gray,  233. 

And  so,  where  the  rights  of  landowners  who 
were  entitled  to  free  and  unimpeded  naviga- 
tion In  a  canal  were  Injured  by  the  action  of  a 
city  in  the  exercise  of  granted  powers  to 
make  and  complete  a  sewerage  system,  and 
the  plaintiff's  land  and  incorporeal  rights  in 
the  whole  of  the  canal  were  not  appropriated 
by  the  location  of  the  sewers,  their  rights 
were  not  necessarily  Invaded  by  the  original 
construction ;  and  where,  thereafter,  the  city 
made  an  enlargement  of  the  system  of  drainage, 
the  effect  of  which  was  to  create  a  nuisance 
in  the  said  canal,  the  city  was  restrained, 
by  Injunction,  from  permitting  sewage,  or 
water  polluted  with  sewage,  from  passing  Into 
the  canal  through  the  additional  sewers,  and 
required  to  remove  all  deposits  and  accumula- 
tions caused  by  the  emptying  of  the  sewers 
into  the  canal,  and  abate  the  nuisance  caused 
thereby.  Boston  Rolling  Mills  v.  Cambridge, 
117  Mass.  396. 

A  right  conferred  upon  a  city  by  an  act  of 
the  legislature,  to  lay  out  common  sewers 
through  any  streets  or  private  lands,  does  not 
Include  the  right  to  create  a  nuisance,  public 
or  private,  upon  the  property  of  the  common- 
wealth, or  of  an  individual  within  tide  water. 
Haskell  v.  New  Bedford,  108  Mass.  208.  In 
this  action,  which  was  by  the  owner  of  a  dock, 
against  the  city,  for  conveying  filth  by  means 
of  its  sewers  to  the  injury  of  his  docking  rights 
and  privileges,  the  court  held  that  the  same 
was  a  nuisance,  and  therefore  could  not  be 
considered  to  have  been  within  the  contempla- 
tion of  the  legislative  act. 

Where  a  city,  under  laws  authorizing  the 
mayor  and  aldermen  to  lay  out  and  maintain 
drains  and  common  sewers,  constructed  a  sys- 
tem of  drains  or  sewers  by  which  the  water 
over  a  large  tract  of  land  was  collected  into 
one  channel  and  discharged  Into  the  head  of  a 
creek,  so  that  the  gravel,  sand,  and  sediment 
carried  by  the  sewers  had  accumulated  and 
partially  filled  up  the  creek  In  front  of  plain- 
tiffs wharf,  it  was  held  that  the  plaintiff 
could  maintain  a  private  action  for  such  a 
nuisance,  and  that  the  drains  and  sewers, 
although  they  were  not  arched  and  covered, 
could  not  be  designated  street  gutters  distribut- 
ing surface  water,  as  It  appeared  that  they 
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were  parts  of  an  extensive  and  connected  sys- 
tem of  drains,  by  which  the  water  from  a 
number  of  streets  was  collected  Into  one  cur- 
rent and  discharged  into  a  cesspool,  or  in  the 
creek  at  a  point  outside  the  limits  of  the 
streets:  and  that,  while  the  city  authorities 
had  the  right  to  make  these  sewers  or  drains, 
and  discharge  them  into  the  sea,  this  right  did 
not  Include  the  right  to  create  a  nuisance,  and, 
if  they  were  so  built  that  a  private  nuisance 
was  created,  they  were  answerable  In  damages 
to  the  person  injured.  Brayton  v.  Pall  River, 
113  Mass.   218,  18  Am.   Rep.  470. 

A  statute  authorized  a  city  to  fix  the  bound- 
aries of  brooks  named  therein,  one  of  which 
was  a  natural  stream  emptying  into  a  river, 
and  to  "alter,  change,  widen,  straighten,  and 
deepen  the  channels  of  said  brookrs,  and  re- 
move obstructions  therefrom,  and  .  .  .  use 
and  appropriate  said  brooks,  cover  them,  pave, 
and  enclose  them  in  retaining  walls,  so  far  as 
they  shall  adjudge  necessary  for  purposes  of 
sewerage,  drainage,  and  the  public  health." 
In  overruling  a  demurrer  to  a  bill  brought  by 
the  owner  of  a  mill  site  on  the  river  into 
which  the  brook  emptied,  to  abate  as  a  nui- 
sance the  discharge  of  the  sewerage  Into  such 
brook  without  properly  purifying  the  same, 
and  for  negligently  discharging  the  waters 
from  its  sewers,  and  omitting  to  take  reason- 
able and  proper  precautions  and  methods 
in  the  construction  of  the  sewers  and  drains 
and  purification  of  the  waters,  whereby  a 
private  nuisance  was  created,  the  court  said 
that,  when  the  legislature  authorizes  a  city  or 
town  to  construct  sewers,  or  to  use  a  natural 
stream  as  a  sewer,  it  Is  not  to  be  assumed  that 
it  intends  to  authorize  the  city  or  town  so  to 
construct  its  sewers,  or  so  to  use  the  stream, 
as  to  create  a  nuisance,  unless  this  Is  the  neces- 
sary result  of  the  powers  granted.  That,  on 
the  contrary,  if  It  is  practicable  to  do  the 
work  authorized  without  creating  a  nuisance. 
It  is  to  be  presumed  that  the  legislature  In- 
tended that  It  should  be  done.  That  here  the 
legislature  authorized  the  city  to  use  the  brook 
as  a  sewer ;  by  necessary  Implication,  the 
statute  authorized  it  to  empty  its  sewage  into 
the  river ;  but  the  court  cannot  presume  that 
It  was  the  intention  of  the  legislature  to  exempt 
the  city  from  the  obligation  to  use  due  care 
in  the  construction  and  management  of  its 
works,   so   as   not   to   cause   unnecessarily    in- 


584 


Texas  Supreme  Court. 


June 


but  does  charge  that  defendant  has  been 
and  is  using  same  to  ship  live  stock,  and 
charges  that  '  defendant  will  continue  to 
so  use  same  perpetually  hereafter;  that, 
in  the  operation  of  such  pens,  large  num- 
bers of  such  stock  have  been,  and  will  here- 
after, from  time  to  time,  be  confined 
therein;  that  in  such  operation,  also,  large 
numbers  of  men,  boys,  and  other  persons 
usually  and  ordinarily  gather  around  and 
about  such  pens;  that  the  gathering  of 
such  persons  about  such  pens  is  one  of  the 
usual,  ordinary,  and  unavoidable  results  of 
the  building  and  operating  of  such  pens; 
that  the  confining  of  such  stock  in  such 
pens  causes  large  amounts  of  refuse  and 
filth  to  accumulate  in  and  about  same,  pro- 
ducing   disagreeable    and    offensive    odors, 


which  spread  over  ajid  upon  plaintiff's  said 
lots;  that,  since  the  building  of  said  pens, 
stock  have,  from  time  to  time,  died  therein 
and  thereabout,  and  will  continue  to  do  bo, 
and  thereby  disagreeable  and  offensive 
odors  are  and  will  be  produced,  and  un- 
sightly carcasses  exposed  to  the  view  of  the 
inhabitants  of  said  residence;  that,  in  the 
operation  of  said  pens,  there  has  been,  and 
will  continue  to  be,  much  loud  noise,  oc- 
casioned by  the  loading  and  unloading  of 
such  stock,  and  the  congregating  of  such 
persons,  and  loud,  obscene,  and  offensive 
language  has  been  and  will  be,  from  time  to 
time,  continuously  hereafter  used  by  those 
engaged  in  the  loading  and  unloading  of 
such  stock;  and  that  all  these  conditions 
and   results  defendant  knew   would   result 


jurlous  consequences  to  the  rights  of  others. 
Morse  v.  Worcester,  139  Mass.  389,  2  N.  B. 
694. 

In  an  action  of  tort  against  a  city  by  the 
owner  of  a  dwelling  house  and  factory,  where 
It  appeared  that  the  city,  under  a  statute,  had 
taken  certain  lands  adjoining  the  plaintiff's  es- 
tate, and  deposited  and  emptied  many  thous- 
and gallons  of  sewage  a  day  on  such  lands 
in  order  to  treat  It  so  as  to  free  it  from  offen- 
sive or  noxious  matter :  that  the  sewage  thus 
treated  gave  forth  noxious  and  offensive  odors 
which  penetrated  the  adjoining  estate  of  the 
plaintiff,  and  rendered  him  and  his  workmen 
HI ;  and  that  for  about  a  month  he  was  obliged 
to  close  his  factory  on  account  of  such  odors ; 
and  that  the  sewage  also  percolated  through 
the  soil  and  into  the  plaintiff's  estate,  and 
rendered  the  water  in  the  wells  thereon  unfit 
for  drinking  or  manufacturing  purposes :  and 
that  his  estate  and  goods  were  greatly  injured, 
— the  defendant  offered  no  evidence,  and  re- 
quested the  judge,  at  the  close  of  the  plaintiff's 
evidence,  to  rule  that  the  plaintiff  could  not 
maintain  his  action,  which  was  refused,  and, 
there  having  been  a  verdict  for  the  plaintiff 
in  both  cases,  the  defendant  alleged  exceptions, 
which  the  supreme  court  overruled,  and,  in  do- 
ing so,  said  It  did  not  appear  that  It  was  neces- 
sary to  create  such  a  nuisance  as  the  plaintiff 
had  suffered  from ;  that  It  would  not  be  as- 
sumed that  the  legislature  Intended  to  author- 
ize a  nuisance,  unless  this  was  the  necessary 
result  of  the  powers  granted.  Bacon  v.  Boston, 
154  Mass.  100,  28  N.  E.  9. 

By  several  of  the  state  statutes,  authority 
was  conferred  upon  cities  and  towns  to  create 
improvement  districts,  among  other  things  for 
the  purpose  of  constructing  and  maintaining 
sewers.  In  an  action  against  a  city  by  a  resi- 
dent of  another  state,  for  collecting  Its  sewage 
in  a  cesspool  from  which  foul,  noxious,  poi- 
sonous, and  unhealthy  matter  passed  Into  a 
creek  which  ran  through  plaintiff's  land,  there- 
by rendering  the  waters  of  said  creek  unfit 
for  use,  dangerous  for  cattle  to  drink,  and 
also  dangerous  to  the  health  of  the  plaintiff 
and  his  family,  it  was  held  that  the  facts 
stated  In  the  bill  constituted  a  nuisance,  which 
the  state  could  not,  and.  in  the  opinion  of  the 
court,  had  not,  authorized.  Carmlchael  v. 
Texarkana,  94   Fed.  561. 

Where  a  municipal  corporation,  authorized 
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by  the  municipality  to  undertake  and  carry 
out  a  sewer  system,  created  a  sewage  farm 
and  outflow  sewer  which  was  not  sufficient  to 
neutralize  offensive  matter  from  the  sewers 
of  the  town,  the  result  being  that  the  outflow 
from  the  farm  retained  such  matter  and  de- 
posited it  upon  lands  lying  along  a  creek  be- 
low the  farm,  together  with  outflow  from  a 
tannery  permitted  by  the  city  to  be  emptied 
Into  Its  sewerage  system,  whereby  anthrax  was 
deposited  in  the  creek,  and  animals  belonging 
to  owners  adjoining  the  creek  died  from  drink- 
ing the  water  by  reason  of  the  pollution, — It 
was  held  that  the  municipality  w*s  not  author- 
ized to  carry  out  a  sewer  system  In  such  a  way 
as  to  cause  a  nuisance  or  to  Injure  other  per- 
sons, and  that  the  landowner  adjoining  the 
creek  was  entitled  to  an  injunction  restraining 
the  nuisance  thus  created  by  the  municipality. 
Weber  v.  Berlin,  8  Ont.  L.  Rep.  302. 

b.  To  improve  *t  recta;  bridges. 

An  act  of  Parliament  empowering  paving 
commissioners  to  order  paving  done  was  held 
not  to  authorize  them  to  have  the  work  so 
done  as  practically  to  bury  the  houses  of 
the  abutting  owners  under  ground,  and  ob- 
struct their  windows,  on  the  ground  that,  if 
Parliament  had  so  intended,  it  would  hare 
given  express  powers  for  that  purpose,  and 
an  equivalent  for  the  loss  to  the  individual,  in 
Leader  v.  Moxon.  2  W.  Bl.  924,  3  Wlls.  461. 

In  Michigan,  where  municipal  corporation* 
are  not  held  to  be  liable  for  damages  occasioned 
by  grading  or  otherwise  improving  streets. 
In  Schneider  v.  Detroit.  72  Mich.  240,  2  L. 
R.  A.  54,  40  N.  W.  329,  it  was  decided  that 
they  have  no  power  to  erect  a  bridge  In  a 
street  over  a  railroad,  under  their  general 
authority  to  grade,  make,  repair,  and  improve 
streets,  and  are  liable  for  damages  to  property 
fronting  on  a  street,  occasioned  by  such  a 
bridge,  and  damages  which  would  be  caused 
by  such  a  bridge  must  be  provided  for  under 
the  power  of  eminent  domain ;  and  that  the 
power  to  erect  a  street  bridge  for  the  purpose 
of  crossing  such  railroad  is  not  conferred  upon 
the  city  of  Detroit  by  a  section  of  Its  charter 
which  empowers  It  to  construct,  grade,  improve, 
and  extend  streets,  or  by  another  section  which 
empowers  it  to  construct  bridges  with  a  view 
to  proper  drainage,  or  by  any  other  constltu- 
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when  it  constructed  said  pens;  that  said 
pens,  and  the  results  occurring  therefrom, 
as  herein  alleged,  are  and  will  be  per- 
manent, and  the  injurious  results  com- 
plained of  are  and  will  be  permanent ;  that, 
by  reason  of  the  facts,  conditions,  and  re- 
sults hereinbefore  alleged,  said  stock  pens 
constitute  and  are  a  nuisance;  and  that,  by 
reason  of  the  proximity  of  plaintiff's  said 
lots  thereto,  they  were  and  are  now  de- 
preciated in  their  reasonable  market  value 
in  the  sum  of  $500,  and  thereby  plaintiff 
was  and  is  damaged  by  the  said  acts  of 
defendant  in  the  sura  of  $500.' 

'*  The  undisputed  testimony  shows  that  in 
April,  1894,  W.  D.  Wood  and  certain  other 
citizens  of  the  town  of  San  Marcos  entered 
into   a    contract   with   the    defendant   com- 


pany, by  which,  in  consideration  of  the  sup- 
posed advantage  to  result  from  the  exten- 
sion of  defendant's  railroad  from  its  ter- 
minus at  that  time,  east  of  the  San  Marcos 
river,  westerly  to  a  point  designated  in  the 
contract  within  the  city  or  town  of  San 
Marcos,  they  agreed  to  furnish  the  defend- 
ant a  right  of  way  and  depot  grounds  from 
the  west  bank  of  the  San  Marcos  river  to 
the  point  designated  as  aforesaid.  In  pu in- 
surance of  that  agreement,  the  citizens  re- 
ferred to  purchased  from  J.  G.  Storey  and 
wife  and  Mrs.  Pearl  Flowers  and  husband 
a  tract  of  land,  which  included  the  land 
desired  by  the  railroad  for  its  right  of  way. 
As  a  matter  of  convenience,  the  deed  to  the 
entire  tract  was,  by  agreement,  made  to 
W.  D.  Wood.     Thereafter  W.  D.  Wood  con- 


tlonal  provision ;  and  the-  city  Is.  therefore, 
liable  for  damages  to  abutting  private  property, 
occasioned  by  such  bridge  and  its  approaches. 

c.  Miscellaneous  grants. 

Where  the  board  of  trustees  of  a  village 
had  been  authorized  by  a  special  act  of  the 
legislature  to  establish  and  maintain  a  crema- 
tory in  the  village  for  the  burning  and  con- 
sumption of  garbage,  etc.,  and  had  been  given 
power  to  purchase  or  lease  land  necessary  for 
a  site,  and  a  general  act  of  the  legislature 
authorized  towns  and  villages  having  over  a 
certain  number  of  Inhabitants  to  contract  for 
the  collection  and  destruction  of  garbage  by 
Are  and  heat, — in  defense  of  an  action  against 
the  village  wherein  It  was  found  that  the 
manner  in  which  it  maintained  its  crematory 
for  the  purposes  aforesaid  was  a  nuisance  to 
the  plaintiff,  the  defendant  attempted  to  justify 
Its  action  by  a  claim  that  the  acts  aforesaid 
were  a  perfect  defense  to  the  action ;  but  the 
court  held  that  the  general  law  added  noth- 
ing to  the  specific  powers  conferred  by  the 
special  act.  Kobbe  v.  New  Brighton,  23  App. 
Dlv.  243,  48  N.  Y.  Supp.  990. 

In  holding  that  the  manner  In  which  half 
of  a  pier  belonging  to  the  city  was  used  In  the 
conveyance  of  city  garbage  into  boats  for  trans- 
fer to  the  ocean  was  c  nuisance,  from  which 
an  individual  injured  thereby  was  entitled  to 
relief,  the  court  states  that,  in  order  to  exempt 
a  municipal  corporation  from  liability  for  con- 
sequential injuries  resulting  to  others  from 
acts  which  would  amount  to  a  nuisance  as  to 
Individuals,  the  statutory  authority  which  will 
thus  shelter  It  must  be  express,  or  a  clear  and 
unquestionable  implication  from  powers  con- 
ferred, and  such  as  to  show  that  the  legislature 
must  have  contemplated  the  doing  of  the  very 
act  in  question :  and.  In  this  connection,  cites 
the  statement  of  Chief  Justice  Marshall  in 
United  States  v.  Fisher.  2  Cranch.  390.  2  L. 
ed.  314,  where  he  says :  "  Where  rights  are 
infringed,  where  fundamental  principles  are 
overthrown,  where  the  general  system  of  the 
laws  is  departed  from,  the  legislative  inten- 
tion must  be  expressed  with  Irresistible  clear- 
ness, to  suppose  a  design  to  effect  such  objects." 
Hill  v.  New  York,  139  N.  Y.  495,  34  N.  E.  1090. 

The  right  of  a  city  to  build  a  pumping  sta- 
tion for  waterworks  on  Its  own  land,  so  near 
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the  premises  of  a  private  owner  that  buildings 
subsequently  erected  by  him  will  be  made  un- 
tenantable by  the  noise  and  vibration  of  the 
pumping  machinery,  is  not  conferred,  even  if 
the  legislature  has  power  to  confer  it  without 
compensation  to  him.  by  a  general  authority 
to  locate  necessary  structures  and  machinery 
for  the  waterworks.  Morton  v.  New  York,  140 
N.  Y.  207,  22  L.  R.  A.  241,  35  N.  E.  490. 

Mere  legislative  license  to  procure  a  dock 
and  use  It  for  a  particular  purpose,  when  the 
location  of  It  at  one  place  would  be  a  nuisance, 
and  in  another  it  would  not,  cannot  be  con- 
sidered as  an  authority  to  locate  the  dock  at 
the  former  place.  Brower  v.  New  York,  3  Barb. 
254. 

III.  Grants   of   authority   to   railroad   corpora- 
tions. 

a.  In  general. 

In  order  to  Justify  an  injury  to  private 
property,  the  statutory  sanction  must  be  ex- 
press, or  must  be  given  by  clear  and  unques- 
tionable Implication  from  the  powers  expressly 
conferred,  so  that  It  can  fairly  be  said  that  the 
legislature  contemplated  the  doing  of  the  very 
act  which  occasioned  the  Injury.  And  this  1h 
but  an  application  of  the  reasonable  rule  that 
statutes  in  derogation  of  private  rights,  or 
which  may  result  In  Imposing  burdens  upon 
private  property,  must  be  strictly  construed. 
It  cannot  be  presumed,  from  a  general  grant 
of  authority,  that  the  legislature  intended  to 
authorize  acts  to  the  injury  of  third  persons, 
where  no  compensation  is  provided,  except 
upon  condition  of  obtaining  their  consent ;  and 
this  construction  of  statutory  powers  applies 
with  peculiar  force  to  grants  of  corporate 
powers  to  private  corporations,  which  are  set 
up  as  a  Justification  of  corporate  acts  to  the 
detriment  of  private  property.  Cogswell  v. 
New  York,  N.  H.  &  H.  R.  Co.  103  N.  Y.  10. 
57  Am.  Rep.  701.  8  N.  E.  537. 

The  fact  that  a  nuisance  existed  at  the  time 
of  the  passage  of  an  act  authorizing  the  leas- 
ing, by  one  railroad  company,  of  its  property, 
franchises,  etc.,  to  another  railroad  company, 
will  not  lead  to  the  presumption  that  the  legis- 
lature, in  passing  the  lease  act,  was  aware  of 
the  existence  of  the  particular  nuisance,  or  leg- 
islated with   reference  to  it,  or  to  any  others 
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veyed  to  the  defendant  the  right  of  way 
referred  to,  which  is  indicated  by  the  fol- 
lowing plat,  which  was  referred  to  and 
made  a  part  of  the  deed  conveying  the 
right  of  way:  [The  map  is  omitted,  as 
unnecessary  to  answer  this  question.]  At 
that  time  the  remainder  of  the  property 
not  conveyed  to  the  railroad  company 
had  been  subdivided  into  blocks,  lots,  and 
streets,  as  indicated  by  the  plat.  The 
stock  pens,  as  now  marked  on  the  plat, 
were  not  on  it  at  that  time,  and  are  now 
placed  on  it  to  show  their  relation  to  the 
plaintiff's  property,  which  is  lots  8  and  9  in 
block  4,  as  shown  on  the  sketch. 

'*  The  testimony  does  not  show  whether 
or  not  the  defendant  company  had  any 
stock  pens  at  or  near  San  Marcos  at  the 


time  it  acquired  the  right  of  way  referred 
to,  but  does  show  that  the  stock  pens  were 
not  on  said  right  of  way  at  the  time  the 
plaintiff  purchased  his  property,  but  were 
put  there  afterwards,  and  at  and  prior  to 
that  time  were  located  at  another  place, 
on  the  other  side  of  the  San  Marcos  river, 
outside  of  the  city  limits.  It  was  also 
shown  that  defendant's  right  of  way  ex- 
tended beyond  the  western  limits  of  the 
town,  and  that  the  stock  pens  complained 
of  could  have  been  located  at  a  place 
where  they  would  not  have  been  near  any 
residence,  and  that  the  plaintiff,  at  the 
time  they  were  located,  called  the  defend- 
ant's attention  to  that  fact,  and  protested 
against  them  being  located  where  they  now 


of  similar  character,  as  a  license  of  this  kind, 
to  be  valid,  would  have  to  be  granted  un- 
equivocally and  In  express  terms.  Western  & 
A.  R.  Co.  v.  Cox,  93  Ga.  561.  20  S.  E.  68. 

An  act  of  Parliament  authorising:  the  con- 
struction of  a  railroad  was  held  to  include  the 
right  of  the  company  to  construct  its  road 
across  certain  low  lands  in  the  way  in  which  it 
had  done  it,  hut  not  to  include  exemption  to 
it  from  liability  for  an  unforseen  Injury  oc- 
curring to  anyone  by  reason  of  the  mode  in 
which  the  road  was  constructed.  Lawrence 
v.  Great  Northern  R.  Co.  16  Q.  B.  643. 

b.  To  construct  and  maintain  road. 

1.  Embankments ;  obstructions  to  water  courses 
and  surface  water;  blasting. 

The  charter  of  a  railroad  company,  authoriz- 
ing It  to  construct  a  road  upon  a  public  high- 
way, was  held  not  to  exempt  it  from  liability 
for  consequential  Injuries  to  an  adjacent  owner 
on  account  of  an  embankment  by  which  the 
owner  was  hindered  In  passing  to  and  from 
his  property.  The  court  points  out  that  no 
provision  for  compensation  on  account  of  such 
consequential  injuries  was  made  In  the  powers 
conferred  upon  the  company,  and  states  that 
the  reason  for  such  omission  was  because  no 
authority  was  conferred  to  permit  such  in- 
juries :  that  to  hold  otherwise  would  be  In 
violation  of  fundamental  law.  Fletcher  v. 
Auburn  &  S.  R.  Co.  25  Wend.  462. 

And  so,  where  a  railroad  company  had 
elevated  Its  superstructure  on  an  embankment 
several  feet  above  the  grade  of  the  street,  and 
no  ordinance  authorizing  any  such  departure 
from  the  then  grade  of  the  street  is  shown,  the 
railroad  company  is  liable  to  an  owner  of  a  lot 
on  the  street  opposite  such  embankment,  who 
has  suffered  specific  Injury  therefrom.  Tate 
v.  Ohio  &  M.  R.  Co.  7  Ind.  470. 

The  right  of  the  owner  of  lots  abutting  on 
a  highway  to  recover  against  a  railway  com- 
pany which  was  given  the  right,  by  Its  charter, 
to  construct  Its  road  upon  the  highway,  for 
consequential  damages  resulting  to  him  by 
reason  of  the  improper  construction  of  an 
embankment  by  the  railway  company,  which 
cut  off  access  to  his  property,  was  upheld  In 
Brakken  v.  Minneapolis  &  St.  L.  R.  Co.  20 
Minn.  41,  11  N.  W.  124. 
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In  Evans  v.  Chicago.  St.  P.  M.  &  O.  R.  Co. 
86  Wis.  605,  39  Am.  St.  Rep.  911,  57  N.  W. 
356.  the  defendant  railroad  company  had  con- 
structed an  embankment  along  the  center  of  a 
street  on  which  plaintiff's  warehouse  was  sit- 
uated, and  failed  to  provide  for  passage  either 
over  or  under  It,  so  that  it  was  Impossible 
for  teams  which  had  been  driven  to  said  ware- 
house to  leave  the  same  without  being  driven 
up  a  great  distance  along  the  side  of  the  rail- 
road tracks,  and  by  a  long  and  circuitous  route 
back  to  the  business  portion  of  the  city ;  and 
the  track  nearest  the  warehouse  had  been  used 
as  a  side  track  for  switching  purposes,  and 
for  the  storing  of  cars,  and  for  standing  cars 
for  the  loading  and  unloading  of  freight,  and 
the  making  up  of  trains,  and  had  been  bo  used 
that  trains,  or  parts  of  trains,  were  being  al- 
most constantly  pushed  up  and  down  such 
side  track  opposite  the  warehouse,  and  left 
standing  opposite  the  premises.  The  court  held 
that  the  obstruction  and  Interference  with  the 
street,  complained  of,  were  not  authorized  by 
the  statutes  under  which  the  railroad  com- 
pany claimed  to  act.  and  that  the  case,  there- 
fore, was  clearly  distinguishable  from  that 
class  of  cases  where  the  incidental  injury 
complained  of  was  the  necessary  result  of  an 
authorized  taking  of  land  and  the  proper  and 
authorized  use  of  the  same. 

A  railroad  company  had  constructed  a  per- 
manent bridge  for  Its  road  across  a  river,  the 
bridge  being  placed  as  low  as  Its  security  from 
floods  would  permit,  and.  after  Its  comple- 
tion, the  road  through  a  street  of  the  town 
was  graded  and  so  raised  as  to  connect  with 
the  bridge,  and  was  thereafter  so  kept  and 
maintained,  by  which  an  embankment  of  earth 
was  raised  throughout  the  whole  length  of  the 
street  several  feet,  over  which  road,  so  raised 
and  graded,  the  railroad  company  had  daily 
passed  two  or  more  trains  of  cars,  and  by 
means  of  which  embankment  ingress  and  egress 
to  the  lot  of  an  abutting  owner  was  Impeded. 
Under  this  state  of  facts.  It  was  held  in  Ford 
v.  Santa  Cruz  R.  Co.  59  Cal.  290,  that  neither 
the  statute  of  the  state  authorizing  the  con- 
struction of  the  road,  nor  the  consent  and  per- 
mission of  the  authorities  of  the  town,  au- 
thorized the  use.  by  defendant  of  the  street  in 
such  manner  as  would  interfere  with  the  use 
by  the  public,  or  would  prevent  Ingress  and 
egress  to  or  from  the  property  lining  a  street. 
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"  The  deed  from  W.  D.  Wood  to  defend- 
ant company  is  dated  May  4,  1894,  and  re- 
cites as  a  consideration  '  the  advantage  to 
the  city  of  San  Marcos  in  said  County  of 
Hays,  by  constructing  the  Missouri,  Kan- 
sas, &  Texas  Railway  of  Texas  into  said 
city,  and  erecting  and  maintaining  freight 
and  passenger  depots  in  said  city  by  said 
railway  company;  and  the  further  con- 
sideration of  the  payment  of  $1  to  said 
Wood  by  said  company.'  And  the  granting 
clause  reads  as  follows:  'Have  granted, 
bargained,  sold,  and  conveyed,  and  do  by 
these  presents  bargain,  sell,  grant,  and 
release,  to  said  Missouri,  Kansas,  &  Texas 
Railway  Company  of  Texas  the  right  to 
build,  construct,  maintain,  and  operate 
their  railroad  track  or  tracks  and  switches, 


turntables,  and  depot  grounds,  and  for  the 
transaction  of  all  business  connected  with 
said  railway  or  incident  thereto;  subject 
only  to  the 'limitation  of  a  contract  entered 
into  by  said  railway  company  and  some 
citizens  of  said  city  of  San  Marcos,  the 
following  described  tract  of  land.'  The 
deed  then  proceeds  to  describe  the  right  of 
way,  as  shown  on  the  plat  herein  set  out, 
from  the  San  Marcos  river  to  the  defend- 
ant's depot  on  Austin  street.  The  deed 
then  refers  to  and  makes  the  plat  set  out, 
which  had  been  duly  recorded  in  Hays 
county,  a  part  of  the  deed.  It  also  contains 
the  following  language:  '  To  have  and  to 
hold  said  described  right  of  way,  unto  the 
said  Missouri,  Kansas,  &  Texas  Railway 
Company  of  Texas,  its  successors  or  assigns. 


and  a   Judgment   In  favor  of  such  owner  was 
affirmed. 

While  It  is  true  that,  where  the  fee  of  the 
streets  is  not  owned  by  the  adjoining  proprie- 
tors, a  railroad  company  has  the  right  to  take 
and  use  the  streets  for  the  purpose  of  building 
and  operating  railroads,  yet,  it  does  not  follow 
that,  in  so  doing,  the  road  may  not  be  so  negli- 
gently built,  or  the  street  so  occupied,  as  to 
create  a  nuisance.  And  In  such  case  anyone 
who  suffers  special  damages  not  common  to  the 
whole  public  may  recover.  Frith  v.  Dubuque, 
43  Iowa,  406. 

In  an  action  against  a  railroad  company 
for  damages  to  property  on  a  city  street,  caused 
by  the  improper  and  unreasonable  manner  of 
building  and  operating  its  road  in  and  along 
the  street,  an  Instruction  that  the  Jury  could 
not  find  for  plaintiffs  for  any  depreciation  In 
the  value  of  their  property  on  account  of  Its 
liability  to  overflow,  or  upon  any  other  ac- 
count than  unreasonable  obstruction  of  Ingress 
and  egrees  to  and  from  the  property ;  but.  If 
they  believed  from  alt  the  evidence  that  the  lat- 
ter had  been  unreasonably  obstructed,  they 
could  find  for  the  plaintiffs. — wns.  on  appeal, 
held  to  be  as  favorable  to  the  railroad  com- 
pany as  the  law  authorized.  MaysviUe  &  B.  8. 
K.  To.  v.  Connor,  16  Ky.  L.  Rep.  63.".  29  S.  W. 
344. 

In  Maysvllle  &  B.  S.  R.  Co.  v.  Ingram,  16  Ky. 
L.  Rep.  853,  30  S.  \V.  8.  the  owner  of  a  lot 
abutting  on  a  street  obstructed  by  a  railroad 
company  so  as  to  Impair  his  free  and  unob- 
structed ingress  and  egress  to  and  from  his 
property,  or  so  used  that  the  soot  and  smoke 
or  fire  flew  into  or  against  his  property,  and 
injured  the  same,  or  impaired  its  value. — was 
held  entitled  to  maintain  his  suit  for  damages. 

A  railroad  company  duly  authorized  by  law, 
which,  In  the  construction  of  Its  road,  made 
a  deep  cut  In  the  channel  of  a  stream  which 
ran  across  the  plaintiff's  farm  and  supplied 
water  for  his  stock,  etc. ;  and,  for  the  purpose 
of  supplying  the  water,  made  a  new  channel 
through  limestone  rock,  through  which  the 
water  commenced  escaping  through  Assures  in 
the  rock  into  the  cutting  of  the  railroad,  and 
continued  so  to  escape  In  such  quantity  as  to 
deprive  the  plaintiff,  for  a  considerable  portion 
of  the  year,  of  the  entire  water  of  the  stream, 
—is  liable  to  the  plaintiff  therefor.  Cott  v. 
Lewiston  R.  Co.  36  N.  Y.  214. 
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In  Whitcomb  v.  Vermont  C.  R.  Co.  25  Vt.  49, 
the  claim  was  based  on  the  facts  that  the  de- 
fendant had  built  its  road  over  plaintiff's  land 
and  across  a  stream  running  through  It,  and 
had  built  no  proper  culvert  or  sluice  for  the 
stream,  but  had  diverted  the  stream  from  Its 
course  to  his  injury :  and  it  was  held  that  he 
could    recover    therefor. 

In  Estabrooks  v.  Peterborough  &  S.  R.  Co.  12 
Cush.  224,  which  was  an  action  of  tort  for  a 
nuisance  In  obstructing  a  natural  water  course 
flowing  through  the  plaintiff's  meadow,  the 
railroad  company  had  filled  up  the  bed  of  a 
river  by  a  solid  embankment,  and  turned  the 
course  of  the  stream  Into  a  new  channel.  The 
stream  could  have  been  crossed  by  a  road  upon 
a  bridge,  but  the  filling  up  was  considered  the 
most  proper  manner  of  crossing,  and  was 
adopted.  The  railroad  company  then  dug  a 
new  channel  for  the  river  beside  the  railroad, 
upon  land  owned  by  It  In  which  the  stream 
thereafter  ran.  The  new  channel  was  not 
within  the  located  limits  of  the  defendant's 
road,  although  upon  Its  land,  and  was  not  suffi- 
cient at  all  seasons  to  carry  off  the  water  of 
the  stream  In  as  ample  a  manner  as  the  old 
channel.  The  plaintiff's  land  was  Injured  by 
the  flowing  back  upon  It  of  the  water  of  the 
stream,  occasioned  by  acts  of  the  railroad  com- 
pany In  filling  up  the  bed  of  the  river,  and 
turning  the  stream  Into  a  new  channel  not 
sufficient  at  all  reasons  to  conduct  off  the 
water.  It  was  held  that,  the  course  adopted 
by  the  railroad  company  not  being  over  the 
plaintiff's  land,  and  affecting  his  estate  only 
consequentially,  and  not  being  necessary,  it 
was  not  warranted  by  the  charter :  and  the 
flowing  of  the  plaintiff's  land  was  a  nuisance 
for  which  he  had  his  remedy  at  law,  and  that 
he  was  entitled  to  recover  In  this  action. 

A  statute  which  provided  that,  in  an  action 
against  a  railroad  company  for  damages  by 
reason  of  acts  done  in  the  construction  or  op- 
eration of  its  road,  the  railroad  company  might 
prove  at  the  trial  that  what  was  done  was  In 
pursuance  of,  and  by  authority  of,  statutes  re- 
lating to  the  company,  was  held  no  authority 
to  It  to  obstruct  a  water  course  by  a  too  nar- 
row culvert  erected  in  an  embankment,  the 
effect  of  which  was,  In  times  of  high  water,  to 
cause  the  overflow  of  plaintiff's  lands,  result- 
ing In  the  destruction  of  his  crops.  Molson  v. 
Great  Western  R.  Co.  14  V.  C.  Q.  B.  102.     Same 
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with  all  the  rights  thereto  belonging  for- 
ever.' 

"  The  contract  referred  to  in  the  deed  is 
not  set  out  in  full  in  the  statement  of  facts, 
but  it  is  shown  that  it  was  signed  by  W.  D. 
Wood  and  various  other  citizens  of  San 
Marcos  and  the  defendant  railway  company, 
through  its  duly  authorized  agents;  and  it 
is  stated  in  the  statement  of  facts  that  it 
contained  a  number  of  conditions  to  be  car- 
ried out  by  the  railroad  company,  and  that 
ihe  defendant  company  had  fully  complied 
with  the  conditions  referred  to. 

uOn  January  19,  1895,  W.  D.  Wood,  in 
pursuance  of  an  agreement  among  the  par- 
ties, conveyed  the  remainder  of  the  land 
conveyed  to  him  by  J.  G.  Storey  and  wife 
and  Mrs.  Flowers  and  husband  to  the  per- 


principles,  Vanhorn  v.  Grand  Trunk  R.  Co.  18 
U.  C.  Q.  B.  356. 

A  statute  which  authorizes  a  railroad  com- 
pany to  construct  its  road  upon  or  across  any 
stream  or  highway  in  such  manner  as  to  afford 
security  for  life  and  property :  and  which  also 
requires  the  company  to  restore  the  Intersected 
stream  or  highway  to  its  former  state,  or,  in  a 
sufficient,  manner,  not  unnecessarily  to  impair 
its  usefulness  or  injure  Its  franchises, — does 
not  refer  to  the  life  and  property  and  the 
franchises  of  the  railroad  company,  but  to 
those  whose  interests  are  connected  with  the 
stream  or  highway,  and  is  no  justification  to 
the  company  for  building  solid  embankments 
across  the  high  water  of  the  channels  of  a 
stream  with  openings  insufficient  to  permit  the 
free  passage  of  water  during  rainy  seasons, 
whereby  the  water  is  thrown  back  on  adjacent 
lands ;  and  the  fact  that  the  embankments  may 
have  been  erected  In  a  careful  and  proper  man- 
ner, so  far  as  the  interest  of  the  railroad 
company  was  concerned,  does  not  excuse  the 
nuisance.  New  York,  <\  &  St.  L.  R.  Co.  v. 
Hamlet  Hay  Co.  149  Ind.  344,  47  N.  FT.  1060, 
49  N.  E.  269. 

Though  the  state's  right  of  eminent  domain 
is.  by  an  act  of  the  legislature,  committed  to 
a  railroad  company  ;  and  it  may  lawfully  enter 
and  build  nil  structures  proper  to  accomplish 
the  purpose  of  Its  charter,  without  liability  for 
damages  farther  than  Is  provided  for  In  the 
charter, — yet,  this  does  not  justify  unski  If  ill- 
ness and  unnecessary  injury  in  the  mode  of 
performing  the  work,  or  in  the  character  of 
the  structures  erected,  as  the  company  is  bound 
to  bring  to  their  execution  the  engineering 
knowledge  and  skill  ordinarily  known  and 
practised  In  the  construction  of  such  works. 
And  so.  where  a  railroad,  in  order  to  cross  a 
stream,  built  a  culvert  of  insufficient  capacity 
to  pass  the  quantity  of  water  that  would  flow 
into  the  stream  at  ordinary  high  water,  where- 
by the  plaintiff  was  damaged,  an  action  would 
lie  for  the  injury.  Pittsburg,  Ft.  W.  &  C.  R. 
Co.  v.  Oilleland.  56  Pa.  445,  94  Am.  Dec.  97. 
A  judgment  for  the  plaintiff  was.  however,  re- 
versed on  claim  that  the  trial  court  had  sub- 
mitted an  improper  rule  of  damages  to  the 
jury. 

In  Brown  v.  Cayuga  &  S.  R.  Co.  12  N.  Y. 
487.  the  court  said  that  the  question  was.  In 
the  first  place,  one  of  construction,  whether 
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sons  who  had  furnished  the  fund  to  pur- 
chase the  same, — said  deed,  in  effect,  con- 
stituting a  partition, — and,  by  the  terms 
thereof,  lots  8  and  9  in  block  4  were  con- 
veyed to  E.  Northcraft.  The  deed  referred 
to  recites  the  fact  that  the  grantees  therein, 
who  were  the  citizens  who  signed  the  con- 
tract with  the  defendant  company,  above 
referred  to,  '  for  the  purpose  of  granting 
and  conveying  to  the  Missouri,  Kansas,  & 
Texas  Railway  Company  of  Texas  the  right 
of  way  over  said  property  and  for  depot 
grounds,  and  for  partition  of  any  balance 
between  said  grantees  or  purchasers,  had 
the  deed  to  said  property  made  to  said  \V. 
D.  Wood  for  the  purposes  aforesaid;  and 
said  W.  D.  Wood,  in  accordance  with  said 
undertaking,    has    conveyed    out    of    said 

the  language  of  the  legislature  purported  to 
exempt  railroad  corporations  from  that  meas- 
ure of  responsibility  which  would  attach  to 
the  owner  of  the  stream  and  of  the  land  on 
both  sides  of  it.  who  chose,  upon  his  own  land, 
to  build  a  bridge  across,  or  a  dam  upon,  it ; 
and  that  it  did  not  require,  and  should  not  re- 
ceive, such  a  construction ;  that,  whether  the 
8t reams  to  be  crossed  happened  to  be  public 
highways  or  private  water  courses,  the  cor- 
poration, not  being  owner,  required  legislative 
authority  to  cross  them  with  its  road ;  that 
the  act  gave  it  this,  providing,  only,  for  the 
benefit  of  persons  interested  in  the  use  of  the 
waters  crossed,  that  the  usefulness  of  the 
stream  should  not  be  Impaired ;  that  this  con- 
ferred upon  the  company  authority  to  cross  the 
Bt reams  with  its  road ;  but  that  It  would  be  a 
great  stretch  upon  the  language,  and  an  un- 
warrantable Imputation  upon  the  wisdom  and 
justice,  of  the  legislature  to  hold  that  It  Im- 
ported an  authority  to  cross  the  stream  in  such 
manner  as  to  be  the  cause  of  injury  to  others 
owning  adjoining  property :  and  that  it  was 
bound,  in  crossing  the  stream  with  its  road,  by 
the  same  obligation  which  would  have  bound 
a  private  owner  of  the  land  and  stream  had  he 
bridged  it. 

The  mere  owning,  by  a  railroad  company,  of 
a  right  of  way,  confers  no  authority  to  inflict 
an  Injury  upon  the  adjoining  landowner  with- 
out liability,  because  the  right  to  build  and 
operate  the  road  carries  with  it  the  duty  to 
construct  it  skilfully,  and,  for  injury  caused 
by  faulty  construction,  the  remedy  Is  clear, 
and  may  be  applied  as  often  as  the  injury 
occurs.  This  was  stated  to  be  the  rule  in 
Ohio,  I.  &  W.  R.  Co.  v.  Dooley,  32  111.  App. 
228,  an  action  to  recover  damages  for  over- 
flowing the  plaintiff's  land  by  constructing  an 
embankment  across  a  water  way  upon  which 
Its  roadbed  was  maintained  and  Its  road  car- 
ried, and  without  constructing  and  maintaining 
sufficient  openings  through  its  embankment  to 
permit  the  water  to  flow  from  the  land  of  the 
plaintiff,  whereby  such  land  was  overflowed 
and  rendered  unfit  for  cultivation ;  and  this 
was  held  to  be  an  act  for  which  the  plaintiff 
could  maintain  the  action,  and  a  judgment  in 
his  favor  was  affirmed. 

In  Ohio  &  M.  R.  Co.  v.  Wachter,  123  111.  440, 
5  Am.  St.  Rep.  532,  15  N.  E.  279,  it  is  held 
that,    where    a    railroad    company    commenced 
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property  a  right  of  way  over  same,  and 
a  sufficient  quantity  for  depot  grounds, 
which  action  of  said  Wood  has  been  fully 
ratified  and  confirmed  by  said  grantees  in 
meeting  assembled.  And  whereas,  there  is 
a  portion  of  said  land  remaining/  etc. 

•'  Thereafter  E.  Northcraft  conveyed  lots  8 
and  9  in  block  4  to  the  Texas  Loan  &  Trust 
Company,  and  the  latter  conveyed  them  to 
B.  F.  Remington,  and  B.  F.  Remington  con- 
veyed them  to  S.  R.  Kone,  who  on  April  5, 
1902.  conveyed  them  to  the  plaintiff,  J.  A. 
Mott.  It  was  shown  that  all  of  the  convey- 
ances herein  referred  to  prior  to  the  deed 
from  Kone  to  the  plaintiff,  as  well  as  the 
plat  referred  to,  had  been  duly  recorded  in 
Hays  county,  where  the  property  is  situ- 
ated, before  the  plaintiff  bought. 


operating  its  road  without  having  built  such 
culverts,  or  provided  some  other  sufficient 
means  for  the  escape  of  the  water,  it  is  not 
thereby  relieved  of  the  duty  of  doing  so  alto- 
gether, as  to  say  this  would  be  to  assert  that 
one  may  discharge  a  legal  duty  by  utterly 
disregarding  it,  which  Is  simply  absurd.  In 
this  case  the  company  had  built  its  embank- 
ment, which  carried  Its  road  across  a  stream 
without  any  culvert,  the  effect  of  which  was 
to  force  back  the  water  upon,  and  damage,  the 
plaintiff's  land :  and  the  court  said  that  to 
maintain  an  embankment  of  n  road  in  that 
condition  was  not  only  a  violation  of  the  public 
duty,  but  a  direct  Invasion  of  the  private  rights 
of  the  owners  of  the  land  thus  constantly 
menaced  by  overflows,  which  could  never  reach 
them  If  the  roadbed  were  properly  constructed. 
In  an  action  against  a  railroad  company 
to  recover  damages  for  obstructing  the  natural 
flow  of  water  in  a  certain  water  course  known 
as  a  branch,  by  maintaining  a  railroad  bridge 
over  the  branch  so  as  to  throw  the  water  upon 
the  plaintiff's  land  and  Injure  the  same,  and 
the  crops  thereon,  the  court.  In  Chicago.  B.  & 
Q.  R.  Co.  v.  Schaffer.  124  III.  112.  16  N.  E. 
230.  said  that  the  construction  of  a  bridge  over 
the  branch  was  necessary  to  the  operation  of 
the  railroad,  and  that.  If  the  bridge  had  been 
properly  built,  whatever  injury  It  might  have 
caused  to  the  plaintiff's  land  would  have  been 
the  necessary  result  of  the  existence  of  a  neces- 
sary public  improvement ;  but  that,  where  the 
railroad  company,  as  in  this  case,  built  an  Im- 
perfect and  faulty  bridge  over  a  stream  of 
water  crossing  its  right  of  way,  a  party  suffer- 
ing damage  therefrom  has  the  right  to  regard 
the  nuisance  as  of  a  transient  character,  and. 
Instead  of  bringing  one  action  for  the  whole  in- 
jury to  the  value  of  his  property,  resulting 
from  the  original  construction  of  the  nuisance, 
be  may  sue  for  the  amount  of  such  Injury  as 
he  suffers  from  Its  continuance.  The  main 
and  particular  question  decided  In  the  case  was 
as  to  whether  the  plaintiff,  having  theretofore 
recovered  a  judgment  for  the  obstruction,  might 
sue  again  for  the  same  obstruction  and  nui- 
sance, and  the  decision  is  only  an  authority  on 
the  question  under  consideration  by  implication 
and  inference :  but  such  implication  and  in- 
ference runs  all  through  it,  that  the  railroad 
company  had  no  authority,  under  Its  charter, 
which  Justified  It  In  creating  the  nuisance, 
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"There  was  testimony  tending  to  show, 
and  warranting  a  finding  in  support  of  the 
verdict  to  the  effect,  that  the  defendant, 
since  the  plaintiff  purchased  lots  8  and  9, 
has  erected  the  stock  pens  complained  of, 
which  are  in  the  nature  of  permanent  im- 
provements, and  has  been  using  the  same 
as  such  pens  are  ordinarily  used, — for  the 
purpose  of  shipping  horses,  cattle,  and 
other  live  stock, —  and  that,  as  a  result  of 
such  use,  the  plaintiff's  property  has  been 
caused  to  materially  deteriorate,  to  the 
amount  awarded  by  the  jury  as  damages. 
The  stock  pens  in  question  are  located 
124  feet  from  the  plaintiff's  lots.  It  was 
shown  by  undisputed  testimony  that  the 
lots  embraced  in  what  is  known  as  the 
'  Katy    addition,'    including   the   plaintiff's 


and  it  is  plainly  apparent  that  such  must 
have  been  the  decision  of  the  court  In  arriving 
at  the  former  judgment,  which  was  here  set 
up  as  a  bar  to  the  present  action. 

A  railroad  company  having  legislative  au- 
thority to  construct  a  tunnel  for  its  road  con- 
tracted with  one  to  do  the  work.  A  tunnel 
was  driven  through  a  rock.  In  executing  the 
work,  the  contractor  constructed  a  magazine 
for  the  explosive  materials  which  he  used  in 
blasting  the  rock,  and.  while  it  was  being  main- 
tained for  the  purpose  mentioned,  the  materials 
therein  exploded  doing  great  damage  to  prop- 
erty In  the  vicinity.  One  whose  property  was 
injured  brought  an  action  against  the  con- 
tractor to  recover  damages  for  the  injury.  It 
was  claimed  by  the  defendant  that,  as  the  legis- 
lature had  authorized  the  work,  and  the  explo- 
sive materials  were  necessary  thereto,  the  col- 
lection of  the  explosives  In  the  magazine,  al- 
though highly  dangerous,  was  not  a  nuisance; 
that  In  the  legislative  authority  to  do  the  work, 
was  Included  the  authority  to  store,  with  Im- 
punity, in  a  convenient  place,  so  much  explo- 
sive material  as  might  be  necessary  for  the  con- 
venient prosecution  of  the  work.  The  court 
charged  the  jury  that  nothing  but  the  most  Im- 
perious and  absolute  necessity  will  justify  such 
a  conclusion ;  that  the  legislature  could  not  be 
charged  with  an  intention  to  authorize  a  nui- 
sance dangerous  to  life  and  property  In  a  com- 
munity If  there  was  any  other  way  In  which 
the  work  could  be  done :  and  that  it  was  in- 
cumbent on  the  defendant  to  satisfy  the  Jury 
that  it  was  absolutely  necessary  to  have  the 
magazine  there,  with  stores  of  explosives  as 
maintained  by  him :  and.  upon  a  writ  of  error, 
this  charge  was  sustained.  McAndrews  v.  Col- 
lerd.  42  N.  J.  L.   189.  36  Am.  Rep.  508. 

2.    Stock    yards;    side    tracks;    repair    shops; 
terminal   facilities. 

Missouri  K.  &  T.  R.  Co.  v.  Mott  presents 
very  clearly  the  principle  under  discussion 
when  the  nuisance  complained  of  was  the  main- 
tenance of  stock  pens. 

So.  in  Shivelv  v.  Cedar  Rapids.  I.  F.  &  N.  W. 
R.  Co.  74  Iowa.  160,  7  Am.  St.  Rep.  471,  37  N. 
W.  133,  It  appeared  that  the  defendant  railroad 
company  had  erected  stock  yards  near  the 
plaintiff's  residence,  and  that  the  odors  arising 
therefrom,  which  were  complained  of,  were  not 
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property,  were  not  available  for  business 
purposes,  and  were  suitable  for  and  adapted 
to  residence  purposes  only.  Some  evidence 
was  submitted  pro  and  con  on  the  question 
of  the  manner  in  which  the  pens  had  been 
maintained,  and  whether  or  not  the  defend- 
ant had  exercised  proper  care  in  that  re- 
spect; and  the  defendant  requested,  and  the 
court  refused,  an  instruction  making  lia- 
bility depend  on  that  question,  and  error  is 
assigned  upon  the  refusal  of  that  charge. 

"  The  court,  among  other  matters,  in- 
structed the  jury  as  follows: 

"  *  If  you  find  from  the  evidence  before 
you  that  the  plaintiff,  Mott,  owned  the 
property  described  in  his  said  petition  be- 
fore the  defendant,  the  Missouri,  Kansas,  & 
Texas  Railway  Company  erected  or  estab- 


lished its  stock  pens  described  in  said 
petition,  if  you  find  from  the  evidence  that 
they  were  so  established,  and  that  said 
establishment  of  said  pens  is  intended  to  l>e 
permanent;  that  said  pens  were  and  are 
used,  and  intended  to  hereafter  be  used, 
for  the  purposes  named  in  petition;  that 
said  uses  for  which  said  pens  are  used  and 
to  be  used  by  defendant  are  of  the  char- 
acter alleged  by  plaintiff,  and  does  pro- 
duce tangible  and  appreciable  injury  to 
plaintiff's  property,  and  renders  its  enjoy- 
ment essentially  uncomfortable  and  incon- 
venient; and  that  by  and  because  of  the 
presence  of  said  pens  at  that  place,  and  the 
uses  to  which  they  are  devoted,  the  value  of 
the  plaintiff's  said  property  was  and  is 
depreciated  in  market  value;  and  you  also 


merely  an  annoyance,  but  were  unwholesome, 
threatening  the  health  of  the  plaintiff  and  his 
family:  and  it  was  not  shown,  on  the  part  of 
the  defendant,  that  they  were  unavoidable ;  nor 
did  It  appear  that  the  yards  might  not  have 
been  located  at  another  place,  where  they 
would  have  met  the  necessities  of  the  road  and 
Its  patrons.  Judgment  for  the  plaintiff  was 
affrmed. 

The  grant  of  a  mere  right  of  way  over  a 
public  street,  to  a  railroad  company,  does  not 
authorise  the  building  of  a  side  track  along 
the  main  track  In  the  street,  fronting  the  lot 
of  an  abutting  owner,  and  a  switch  track  con- 
necting the  other  two,  where  such  tracks  rest 
on  embankments  which,  of  themselves,  entirely 
obstruct  all  passage  of  vehicles  over  any 
part  of  the  street ;  and  the  erection  of  frames 
and  a  cattle  way ;  and  the  use  of  the  side 
track  on  the  edge  of  the  street  next  to  such 
owner's  land  as  a  standing  place  for  cattle, 
freight,  and  passenger  cars  when  not  in  motion, 
whereby  at  all  times  long  trains  of  cars  were 
standing  on  the  track,  cutting  off  all  access  to 
the  adjoining  lots,  even  by  foot  passengers ; 
and  the  loading  and  unloading  of  freight  cars 
at  the  same  place ;  and  the  use  of  the  entire 
street  In  front  of  such  lot  as  a  depot  yard, 
rendering  the  same  totally  useless  as  a  street. 
Lackland  v.  North  Missouri  R.  Co.  31  Mo.  180. 
The  court  said  that  here  was  not  a  simple  ob- 
struction by  the  elevation  of  the  grade  of  the 
street,  but  In  reality  an  entire  conversion  of 
It  by  permanent  structures  of  various  kinds  to 
such  use  as  virtually  blocked  It  up  for  all  the 
purposes  of  a  street. 

In  an  action  by  a  lot  owner  against  a  rail- 
way 'company  for  unlawfully  obstructing  the 
street,  to  the  plaintiff's  damage,  it  appeared 
that,  before  "the  purchase  of  the  lot  and  erec- 
tion of  a  house  by  the  plaintiff,  the  city,  by  an 
ordinance,  had  %  granted  to  the  defendant  the 
right  to  run  its  railroad  track  along  such 
street,  which  was  82  1-2  feet  wide,  the  said 
track  to  be  constructed  as  near  as  practicable 
to  the  middle  line  of  the  street,  and  so  as  to 
leave  at  least  8  feet  on  each  side  of  said  street 
between  the  sidewalks  and  the  track.  The 
railway  company,  without  the  consent  of  the 
plaintiff,  the  lot  owner,  laid  a  side  track  within 
6  feet  of  the  line  of  said  street  and  dwelling 
house  of  the  plaintiff,  and  upon  4  feet  of  the 
space  allowed  by  the  city  plat  for  a  sidewalk ; 
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and  there  was  sufficient  space  in  the  street  for 
the  defendant  to  lay  Its  side  track  without 
thus  encroaching  upon  the  space  allowed  for 
sidewalk  on  either  side ;  and  the  object  of  the 
defendant  In  putting  down  the  side  track  was 
to  reach  warehouses  along  the  north  side  of  the 
street,  and  not  because  It  was  necessary  to 
operate  the  road.  An  order  sustaining  a 
demurrer  to  the  petition,  which  stated  the  fore- 
going facts,  was  reversed,  and  the  demurrer 
overruled.  Tain  v.  Chicago,  R.  I.  &  P.  R.  Co. 
54  Iowa.  255,  3  N.  W.  736,  0  N.  W.  268. 

The  building  and  operating  works  for  rail 
hardening,  so  near  to  a  residence  as  to  create  a 
private  nuisance,  cannot  be  deemed  authorised 
by  the  clause  In  the  general  railway  act  author- 
izing a  railway  to  construct  such  works  as  are 
required  for  the  ordinary  carrying  on  of  the 
work  of  a  railway,  any  more  than  the  making 
of  the  rails,  the  smelting  and  calcining,  or  the 
preparation  of  the  chemicals,  could  be  Justified 
under  the  act.  Cooper  v.  North  British  R.  Co. 
1  Macph.  8c.  Sess.  Cas.  400. 

The  erection  of  a  mortar  mill  so  near  to 
the  plaintiff's  house  as  to  destroy  his  comfort 
and  that  of  his  customers,  by  reason  of  vibra- 
tions and  noise,  was  held  not  authorised  by 
a  section  of  the  railway  clauses  act  empowering 
a  railway  company  to  take  land  for  what  are 
generally  called  temporary  purposes.  In  Fen- 
wick  v.  East  London  R.  Co.  L.  R.  20  Eq.  544. 

In  an  action  against  a  railroad  company 
for  constructing  and  operating  a  roundhouse 
within  the  limits  of  Its  property,  where  the 
act  of  Incorporation  of  the  company  provided 
no  location  for  the  property  to  be  acquired  for 
terminal  purposes,  and,  the  state  having  thus 
left  not  only  the  selection  of  the  property  to 
be  so  used  to  the  will  of  the  corporation,  but 
the  fixing  of  the  site  of  the  roundhouse  within 
the  limits  of  the  property,  there  was  no  warrant 
for  the  contention  that  a  reasonable  use  of  this 
roundhouse  would  protect  the  company,  if 
otherwise  liable,  against  a  claim  for  compensa- 
tion, made  by  one  whose  property  had  been  In- 
jured by  such  use.  for  In  such  a  case  Its  charter 
would  give  It  no  right  to  enjoy  Its  property  at 
the  expense  of  another's.  Louisville  &  N.  Ter- 
minal Co.  v.  Jacobs.  100  Tenn.  727.  61  L.  R.  A. 
188,  72  S.  W.  054.  Approved  and  Followed  In 
Missouri,  K.  &  T.  It.  Co.  v.  Anderson  (Tex.  CI  v. 
App.)    81   8.   W.   781. 

The  granting  of  a  right  to  a  railroad  com- 
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find  from  the  evidence  before  you  that 
when  and  before  defendant  established  its 
said  stock  pens  it  knew,  or  by  the  exercise 
of  reasonable  diligence  might  have  known 
or  reasonably  anticipated,  that,  by  reason 
of  such  establishment  of  said  pens  at  that 
point,  and  their  use  for  such  purposes,  the 
market  value  of  plaintiff's  said  property 
would  be  thus  depreciated, — you  will  find 
for  plaintiff,  and  assess  damages  at  such 
sum  of  money  as  will  reasonably  com- 
pensate him  for  such  depreciation  in  the 
market  value  of  his  said  property ;  and  you 
are  further  instructed  that  if,  under  the 
evidence  before  you,  and  the  foregoing  in- 
structions* you  should  find  that  plaintiff 
has  sustained  damages  by  reason  of  the 
premises,  then  the  measure  of  damages  in 


this  case  would  be  the  difference  between 
the  market  value  of  said  property  imme- 
diately before  the  erection  and  establish- 
ment of  said  pens,  and  its  market  value 
immediately  after  they  were  so  established. 
4* '  You  are  further  instructed  that  the 
court,  in  construing  the  instrument  read  in 
evidence,  under  and  by  which  the  defendant 
holds  title  to  the  land  upon  which  said 
pens  are  erected,  gives  it  the  right  to 
establish  said  pens  at  that  point,  but,  in 
so  doing,  they  are,  in  law,  liable  to  the 
owner  for  all  actual  damages  that  they  may 
sustain  to  their  property  in  market  value 
by  reason  of  the  presence  of  said  pens. 
If  you  should  find  from  the  evidence  be- 
fore you  that  the  presence  of  said  pens  at 
that  point  did  not,  nor  does  not,  depreciate 


pany  to  bring  its  track  within  the  limits  of  a 
city,  and  to  construct  such  works  as  were 
necessary  and  expedient  for  the  completion  and 
maintenance  of  its  road,  was  held  to  give  it  no 
right  to  construct  an  engine  house  and  repair 
shop  in  the  immediate  vicinity  of  a  church,  so 
that  the  noise  and  smoke  and  offensive  odors 
created  a  constant  disturbance  of  the  religious 
exercises  of  the  church.  Mr.  Justice  Field,  in 
delivering  the  opinion  of  the  court,  said :  "  The 
authority  of  the  company  to  construct  such 
works  as  it  might  deem  necessary  and  ex- 
pedient for  the  completion  and  maintenance  of 
its  road  did  not  authorize  it  to  place  them 
wherever  it  might  think  proper  in  the  city, 
without  reference  to  the  property  and  rights 
of  others.  .  .  .  Whatever  the  extent  of  the 
authority  conferred,  it  was  accompanied  with 
this  Implied  qualification, — that  the  works 
should  not  be  so  placed  as,  by  their  use,  unrea- 
sonably to  interfere  with  and  disturb  the  peace- 
ful and  comfortable  enjoyment  of  others  in 
their  property.  Grants  of  privileges  or  powers 
to  corporate  bodies,  like  those  in  question,  con- 
fer no  license  to  use  them  in  disregard  of  the 
private  rights  of  others,  and  with  Immunity  for 
their  invasion.  The  great  principle  of  the  com- 
mon law,  which  is  equally  the  teaching  of 
Christian  morality,  so  to  use  one's  property 
as  not  to  injure  others,  forbids  any  other  ap- 
plication or  use  of  the  rights  and  powers  con- 
ferred." Baltimore  &  P.  R.  Co.  v.  Fifth  Bap- 
tist Church,  108  U.  S.  317,  27  L.  ed.  730,  2 
Sup.  Ct.  Rep.  710. 

And  so  the  erection  of  a  water  tank  In  a 
public  street  35  feet  from  a  church,  and  of  a 
passenger  railway  station  60  feet  therefrom, 
thereby  enveloping  the  church  in  smoke,  and 
filling  It  with  offensive  odors  and  more  or  less 
smoke  and  cinders,  and  disturbing  the  con- 
gregation by  loud  and  incessant  noises  caused 
by  the  blowing  off  of  steam,  the  ringing  of 
bells,  the  sounding  of  whistles,  and  the  back- 
ing of  trains,  constitutes  a  private  nuisance, 
for  which  compensation  must  be  made  or  the 
nuisance  removed.  Chicago  G.  W.  R.  Co.  v. 
First  M.  B.  Church,  50  L.  R.  A.  488,  42  C.  C. 
A.  178,  102  Fed.  85. 

The  judge  who  delivered  the  opinion  of  the 
court  in  this  case  made  the  remark  that  it  was 
not  common  that  two  cases  occur  so  exactly 
alike  as  the  case  at  bar  and  the  case  of 
Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist  Church, 
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108  U.  8.  317,  27  L.  ed.  739,  2  Sup.  Ct.  Rep. 
719,  supra. 

The  granting,  by  the  proper  authority,  to  a 
railroad  company,  of  the  legal  right  to  run  its 
cars  along  the  street,  will  not  authorize  the 
construction  of  a  building  in  which  to  use 
steam  as  a  motive  power  in  propelling  the 
cars  by  means  of  a  cable,  such  building  being 
also  used,  in  connection  with  the  railroad,  as  a 
car  bouse  with  an  engine  and  furnace  and  a 
smoke  stack  extending  several  feet  higher  than 
a  house  near  such  building,  which  house,  by 
the  operation  of  the  machinery  in  the  building, 
was  shaken  from  early  in  the  evening  until  after 
midnight,  the  noise  being  continuous,  causing  a 
jarring  and  shaking  of  the  building,  whereby  the 
plastering  was  cracked  and  soot  came  from 
the  smoke  stack  Into  such  house :  and  an 
action  to  abate  the  nuisance  caused  by  the 
foregoing,  and  to  recover  damages,  will  be 
ku talned.  Tuebner  v.  California  8treet  R.  Co. 
66  Cal.  171,  4  Pac.  1162.  The  court  gave  an 
Illustration  which  would  indicate  that  it  was 
in  mental  accord  with  the  Supreme  Court  of 
the  United  States  in  the  Baptist  Church  Case, 
saying  that  the  keeping  of  a  hotel  or  restaurant 
was  a  lawful,  and  very  necessary,  business, — 
equally  so  with  running  street  cars :  but  it 
could  not  be  held  that  a  person  carrying  on 
such  business,  or  any  other  requiring  a  large 
consumption  of  fuel,  could  erect  his  chimney  to 
a  height  that  would  discharge  the  smoke  and 
soot   Into  his  neighbor's   window. 

In  Pennsylvania  R.  Co.  v.  Angel,  41  N.  J. 
Eq.  316.  50  Am.  Rep.  1.  7  Atl.  432,  it  appeared 
that  the  charter  of  a  railroad  company  author- 
ized it  to  construct  and  operate  a  railroad, 
with  all  necessary  appendages,  within  certain 
limits,  and  that  thereafter  the  common  council 
of  the  city,  by  resolution,  authorized  that  com- 
pany to  use  the  avenue  In  question  for  the 
purposes  of  Its  roadway :  that  thereafter  the 
legislature  authorized  railroad  companies, 
whose  Incorporating  acts  limited  the  quantity 
of  land  which  they  might  hold  at  their  stations, 
to  purchase  and  hold  so  much  land  as  might  be 
strictly  necessary  for  most  conveniently  stor 
Ing  and  working  upon  their  engines,  cars,  fuel, 
and  materials  to  be  used  on  their  roads,  and 
for  receiving  and  delivering  property  trans- 
ported on  their  roads  to  the  best  advantage, 
and  for  tracks,  wagon  roads,  platforms,  and 
all  other  strictly  station  and  railroad  purposes ; 
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the  market  value  of  plaintiff's  said  prop- 
erty, you  will  find  for  the  defendant.' 

"  The  defendant,  who  is  now  appellant, 
has  assigned  error  upon  the  charge  of  the 
court,  under  which  assignment  the  question 
hereinafter  certified  is  presented  for  de- 
cision, and  it  is  material  to  a  proper  dis- 
position of  the  appeal  that  the  question 
referred  to  be  decided. 

"  With  this  statement  and  explanation, 
and  in  view  of  the  facts  as  found,  the  court 
of  civil  appeals  of  the  third  supreme 
judicial  district  of  Texas  certifies  to  the 
supreme  court  for  decision  the  following 
question:  Does  the  deed  from  W.  D.  Wood 
to  the  defendant  company,  conveying  the 
right  of  way  referred  to,  authorize  the  de- 
fendant,   if    it    exercises    proper    care,    to 


construct  and  maintain  stock  pens  at  any 
place  that  it  may  select  on  said  right  of 
way,  without  incurring  liability,  in  the 
event  that  by  so  doing  such  property  as 
the  plaintiff's,  held  under  a  like  chain  of 
title,  is  caused  to  deteriorate  in  value?  In 
other  words,  Does  the  language  of  that 
deed,  authorizing  the  defendant  company  to 
use  the  right  of  way  conveyed  *  for  the 
transaction  of  all  business  connected  with 
said  railway  or  incident  thereto,  subject 
only  to  the  limitation  of  a  contract  en- 
tered into  by  said  railway  company  and 
some  citizens  of  the  city  of  San  Marcos,' 
authorize  the  defendant  company,  without 
incurring  liability  for  damages  if  it  ex- 
ercises ordinary  care,  to  locate  and  main- 
tain   its    stock    pens    within     124    feet    of 


after  which  the  city  council,  by  an  ordinance  to 
afford  facilities  to  the  original  railroad  com- 
pany for  running  its  trains  through  the  city, 
gave  Its  consent  and  authority  to  the  company 
to  lay  side  tracks  running  obliquely  from  a 
point  on  the  railroad,  along  the  avenue  in 
question,  between  two  other  streets,  and  to  and 
upon  the  company's  depot  property  lying  west 
of  one  of  said  last-mentioned  streets:  that 
from  these  laws  and  regulations  arose  whatever 
rights  the  defendant,  who  was  the  lessee  of  the 
original  company,  appeared  to  have  in  the 
avenue  in  front  of  complainant's  house,  and, 
in  the  judgment  of  the  court  of  errors  and  ap- 
peals, they  Indicated  that  those  rights  were 
such  as  pertained  to  the  use  of  the  avenue  for 
the  purposes  of  the  way.  not  for  the  purposes 
of  a  station  yard  :  that  the  primary  privilege 
given  was  that  of  passage ;  and  that  this  and 
Its  reasonable  incidents  covered  the  whole  scope 
of  the  grant :  and,  therefore.  It  appearing  that 
the  railroad  company  had  been  iiBlng.  as  a  ter- 
minal yard,  that  which  it  was  authorized  to 
use  only  as  a  right  of  way,  such  use  by  It  was 
declared  a  nuisance  for  which  an  injunction 
would  lie.  But  the  court  would  not  say  that 
the  com  pan  3-  might  not.  under  any  circum- 
stances, do  upon  its  roadway  what  ought  com- 
monly to  be  done  in  Its  yards,  for  unforseen 
occurrences  might  sometimes  render  such  acts 
almost  indispensable :  but  that  when.  In  the 
ordinary  course  of  its  business,  the  company 
devoted  a  portion  of  its  roadway  to  station  pur- 
poses, it  went  beyond  express  legislative  sanc- 
tion, and  could  support  itself,  if  at  all.  only 
as  a  private  Individual  might :  and  that  this 
was  what  the  defendant  did  in  the  avenue  tn 
front  of  complainant's  house, — having  a  right 
of  passage  there,  it  used  Its  tracks  as  though 
they  were  in  its  terminal  yard,  and  so  used 
them  constantly  In  its  every -day  concerns :  and 
for  this  there  was  no  legislative  or  municipal 
authority. 

In  Spring  v.  Delaware,  L.  &  W.  R.  Co.  88 
Hun,  385,  34  N.  Y.  Supp.  810,  It  was  found 
that  a  structure  containing  coal  bins  or  pockets 
was  of  the  largest  kind  in  use.  and  was  con- 
stantly used  by  the  defendant  for  storing  coal, 
and  coaling  Its  engines  therefrom  to  the  num- 
ber of  60  or  70  a  day.  and  within  300  or  350 
feet  from  a  closely  populated  section  of  a  city 
which  had  been  laid  out  Into  city  streets, 
blocks,  and  building  lots  suitable  for  dwelling 
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houses ;  and  that,  for  the  purpose  of  supplying 
the  coal  bins  with  coal,  locomotive  engines  of 
the  defendant,  using  soft  coal  and  emitting  of- 
fensive gases,  sparks,  smoke,  soot  and  cinders, 
drew  cars  heavily  loaded  with  coal  up  a  steep 
Incline  leading  from  the  railroad  tracks  into  the 
bins.  Into  which  the  contents  of  the  cars  were 
thrown :  and  that  from  the  coal  so  thrown  Into 
the  bins,  coal  dust,  and  dirt  were  borne  by  the 
wind  upon  the  dwelling  house  of  the  plaintiff. 
Injuring  furniture  and  clothing  therein,  and 
rendering  the  same  unwholesome,  uncomfort- 
able, and  unsuitable  as  a  habitation,  and  re- 
ducing the  rental  and  actual  value  of  the  prop- 
erty. The  referee  before  whom  the  action 
was  tried  found  that  the  structure  of  defend- 
ant, as  described,  was  a  private  nuisance  to 
the  plaintiff  and  that  the  defendant  should  be 
enjoined  from  depositing  In  and  taking  from 
said  structure  coal  In  such  manner  as  to  set 
afloat  In  the  air.  or  cast  or  deposit  upon  or 
Into  the  premises  of  the  plaintiff,  smoke,  soot, 
cinders,  sparks,  dust,  or  dirt.  A  judgment  In 
accordance  with  the  finding  was  affirmed  by  the 
general  term,  the  court  stating  that  the  con- 
tention of  the  defendant,  that  the  right  to  erect 
and  use  this  structure  In  coaling  its  engines 
was  necessarily  and  materially  incident  to  the 
operation  of  Its  railroad,  and.  therefore,  em- 
braced within  Its  franchises,  and  was  not  a 
nuisance,  although  it  might  operate  as  such, 
and  that  the  plaintiff  had  no  remedy,  was  op- 
posed to  the  doctrine  laid  down  in  Cogswell  v. 
New  York,  N.  H.  &  H.  R.  Co.  103  N.  Y.  10. 
57  Am.  Rep.  701,  8  N.  E.  537.  which  seemed 
to  be  somewhat  in  point  against  such  a 
proposition.  After  stating  the  decision  in  that 
case,  the  court  said  that  no  special  legislative 
sanction  Is  shown  for  the  structure  In  question, 
and  the  defendant,  or  Its  lessor,  had  other  lands 
where  the  new  structure  might  have  been 
placed,  although  not  so  convenient.  The  case 
was  afterwards  affirmed  In  the  court  of  ap- 
peals on  the  opinion  of  the  general  term.  157 
N.  Y.  602,  51  N.  R.  1004. 

In  Rlggs  v.  Pennsylvania  R.  Co.  58  N.  J. 
Eq.  172.  43  Atl.  275,  the  complainant  owned  a 
three-story  brick  house  fronting  on  a  street 
100  feet  north  of  an  avenue,  wherein,  as  the 
bill  charged,  the  railroad  company  had  unlaw- 
fully used  three  tracks  for  the  purposes  of  dis- 
tributing car 8  and  making  up  trains,  and  had 
used  engines  for  shifting  and  coupling  and  de- 
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plaintiff's  residence,  although  by  so  doing 
the  value  of  plaintiff's  property  may  there- 
by be  greatly  diminished  ?  " 

The  use  to  which  a  railroad  company  may 
put  its  right  of  way  is  prescribed  by  the 
following  article  of  the  Revised  Statutes  of 
1895:  "Art  4483.  Such  corporation  shall 
have  the  right  to  erect  and  maintain  all 
necessary  and  convenient  buildings  and 
stations,  fixtures  and  machinery,  for  the 
accommodation  and  use  of  passengers, 
freight,  and.  business  interests,  or  which 
may  be  necessary  for  the  construction  or 
operation  of  its  railway."  If  the  right  of 
way  in  this  case  had  been  acquired  by  con- 
demnation, or  by  deed  conveying  the  "  right 
of  way,"  the  railroad  company  would  have 
had  the  right  to  use  it  for  the  purposes 


mentioned  in  the  statute.  Calcasieu  Lum- 
ber. Co.  v.  Harris,  77  Tex.  23,  13  S.  W. 
453.  Under  the  statute,  the  railroad  com- 
pany would  not  have  the  right  to  erect 
upon  the  right  of  way  stock  pens  or  any 
other  improvements  which  in  themselves 
would  constitute  a  nuisance  to  those  per- 
sons who  might  reside  in  proximity  to  the 
place  of  their  location.  Baltimore  d  P.  R. 
Co,  v.  Fifth  Baptist  Church,  108  U.  S.  317, 
27  L.  ed.  739,  2  Sup.  Ct.  Rep.  719;  Cogs- 
well v.  2V*eu>  York,  N.  H.  &  H.  R.  Co.  103 
N.  Y.  10,  57  Am.  Rep.  701,  8  N.  E.  537; 
Truman  v.  London,  B.  &  8.  C.  R.  Co.  L.  R, 
25  Ch.  Div.  423;  Dennison  &  P.  Suburban 
R.  Co.  v.  O'Malley,  18  Tex.  Civ.  App.  200, 
45  S.  W.  225. 

It  is  claimed  by  the  appellant  that,  since 


taching  cars  near  the  dwelling  of  the  com- 
plainant ;  and  that,  at  frequent  intervals  dur- 
ing every  day  and  night,  the  engines  stopped 
and  kept  standing  near  said  house  from  one 
to  thirty  minutes,  and  discharged  large  volumes 
of  smoke,  soot,  cinders,  and  gases,  which  were 
carried  into  the  rooms  of  the  house;  and  that 
cars  loaded  with  cattle  and  manure  were 
kept  standing  there ;  and  that  the  noise  of 
bumping  cars,  shouting  of  men  in  drilling  cars, 
the  ringing  of  bells,  the  blowing  of  whistles, 
hissing  of  stream,  and  groaning  of  cattle  were 
a  nuisance.  The  defendant  answered  that  it 
had  acquired  the  fee  to  the  soil  on  the  avenue 
mentioned,  on  which  the  three  tracks  were 
laid,  together  with  the  property  purchased  on 
the  north  side,  and  that  the  same  was  acquired 
for  terminal  purposes,  and  constituted  the 
throat  of  the  yard,  and  had  been  used  in 
connection  with  the  terminal.  It  denied  the 
general  allegation  in  respect  to  the  standing 
of  cattle  and  manure  cars;  and.  In  respect  to 
the  emission  of  smoke,  gas,  and  noises,  it 
stated  that  It  was  one  of  the  incidents  of  de- 
fendant's business,  and  the  result  of  the  nec- 
essary use  of  the  property  so  acquired, 
for  the  purpose  of  drawing  cars  upon  it  in 
order  to  clear  the  switches  In  front  of  the 
passenger  station,  or  to  run  them  upon  the 
storage  tracks,  and  to  draw  freight  cars,  to 
place  them  upon  their  proper  tracks  to  be 
made  up  into  trains.  The  vice  chancellor  was 
of  the  opinion  that  the  right  of  the  company 
to  use  the  strip  of  land  upon  which  the  three 
tracks  were  placed,  between  the  two  streets  on 
the  avenue  mentioned,  in  all  these  cases  for 
terminal  purposes,  did  not  Include  the  right  to 
use  them  for  all  purposes  to  which  a  terminal 
yard  might  be  devoted,  and  that  the  company 
was  bound  to  take  into  consideration  the  en- 
vironments and  adjust  its  operations  so  as 
to  produce  the  least  annoyance  to  persons  and 
property  in  placing  the  instruments  necessary 
to  transact  Its  business ;  but,  after  stating  this, 
the  vice  chancellor  proceeded  to  consider  the 
testimony,  and  concluded  by  saying  that  there 
was  not  proved  such  a  clear  case  of  an  habitual 
violation,  by  the  defendant,  of  the  rights  of  the 
complainant,  as  would  justify  an  injunction, 
even  in  the  very  general  form  In  which  such  a 
writ  would  have  to  be  drafted  if  allowed ;  and 
he  advised  a  decree  dismissing  the  bill. 

Prior  to  a  •  certain  year,   a   street  railroad 
70.  L.  R.  A. 


company  operated  a  horse  car  railroad  on  an 
avenue  of  a  city,  and  then,  pursuant  to  an 
ordinance  authorised  by  statute,  steam  motors 
were  applied  by  the  company  to  run  its  cars 
between  the  city  line  on  the  south  and  a  cer- 
tain street  on  the  north.  Hussner  v.  Brooklyn 
City  R.  Co.  114  N.  Y.  433,  11  Am.  St.  Rep. 
679,  21  N.  E.  1002.  The  court  said  that  it 
must  be  assumed  that  the  defendant  had  the 
right  to  use  such  motive  power  to  run  its 
cars  upon  the  avenue  between  those  points,  and 
that  the  plaintiffs  had  no  right  to  complain 
of  the  exercise  of  such  right ;  that  the  subject 
of  their  complaint  was,  that  the  defendant's 
cars,  so  propelled,  did  not  stop  at  the  street 
mentioned,  but  that,  after  passing  into  and 
along  it  for  some  distance,  they  were  backed 
into  the  avenue  on  the  north  side  of  that  street, 
and  there,  in  front  of  the  plaintiffs'  premises, 
were  switched  onto  a  southerly  bound  track, 
and  in  so  doing,  the  evidence  on  the  part  of 
the  plaintiffs  tended  to  prove,  much  noise  was 
made,  the  buildings  were  shaken  some,  and 
cinders,  smoke,  and  dust  were  discharged  and 
cast  upon  their  premises,  and  the  ordinary  use 
of  the  street  was  thereby  interrupted  to  the  an- 
noyance of  the  occupants,  and,  as  a  consequence, 
the  value  of  the  use  of  the  property  was  depre- 
ciated, and  that  this  was  continued,  with  only 
a  few  minutes  Intermission  between  trains, 
daily,  from  early  In  the  morning  until  mid- 
night. The  court  held  that  the  use  of  steam 
as  a  motive  power  In  the  movement  of  its 
cars,  at  the  place  in  question,  was  without 
right  on  the  part  of  the  street  railroad  com- 
pany, and  it,  and  the  manner  In  which  it  was 
used  there,  was  in  the  nature  of  a  nuisance, 
and,  the  occupation  thus  being  unlawful,  the 
defendant  was  liable  for  the  damage  occasioned 
in  the  manner  described.  The  judge  delivering 
the  opinion  of  the  court  said  nothing  as  to 
whether,  if  the  act  of  the  legislature  and  the 
ordinance  of  the  city  had  permitted  the  rail- 
road to  run  in  front  of  the  plaintiffs'  premises, 
the  action  could  have  been  maintained,  or  the 
damages  for  the  causes  mentioned  Included. 

A  street  railway  company,  although  char- 
tered, by  a  statute  of  the  Province,  and  given 
powers  to  conduct  its  business  by  a  by-law  of 
the  city  In  which  its  railway  was  one  rated,  is 
liable  to  one  whose  house  is  rendered  uninhab- 
itable by  vibrations  caused  by  the  working  of 
the  machines  of  the  railway  company   in  Its 
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the  conveyance  of  the  right  of  way  made  by 
Wood  to  the  railroad  company  conferred 
upon  the  appellant  the  right  to  establish 
upon  the  land  so  conveyed  "  any  business 
connected  with  said  railway  or  incident 
thereto,"  and  the  stock  pens  being  a  busi- 
ness "  connected  with  and  incident  to  the 
railroad,"  the  railroad  company  may,  by 
the  exercise  of  proper  care,  maintain  the 
pens,  although  they  be  a  nuisance  to  those 
residing  near  by.  The  language  of  this 
conveyance  must  be  interpreted  by  the  sur- 
rounding circumstances,  in  order  to  arrive 
at  the  intention  of  the  parties.  Netoaygo 
Mfg.  Co.  v.  Chicago  <£  W.  M.  R.  Co.  64 
Mich.  114,  30  N.  W.  910.  At  the  time  of 
the  transaction  the  depot  of  the  appellant 
was  on  the  opposite  side  of  the  river  from 


the  town  of  San  Marcos,  and  those  citizens 
who  owned  the  land  over  which  the  rail- 
road's right  of  way  was  given  desired  to 
have  the  depot  placed  nearer  the  town,  to 
enhance  the  value  of  their  property,  and, 
to  secure  this  end,  made  a  donation  of  the 
right  of  way;  the  lands  through  which  the 
right  of  way  was  given  being  suitable  for 
residences  only.  At  that  time  the  stock 
pens  of  the  railroad  company  were  situated 
on  the  opposite  side  of  the  San  Marcos 
river.  Under  these  circumstances,  those 
who  sought  the  removal  of  the  depot  into 
the  town  could  riot  have  intended,  by 
using  the  words  "  business  connected  with 
or  incident  to  the  railroad/'  to  mean  that 
the  stock  pens  might  be  removed  upon  this 
right  of  way  upon  which  the  property  of 


power  house,  located  adjacent  to  the  plaintiff's 
property.  Gareau  v.  Montreal  Street  R.  Co. 
31  Can.  S.  C.  463.  Same  principle,  Boudreau 
v.  Montreal  Street  R.  Co.  Rap.  Jud.  Quebec,  13 
B.  R.  531. 

The  sa me  principle  wa*  applied  In  the  case 
of  the  husband  of  the  plaintiff  In  the  last 
case,  In  Montreal  Street  R.  Co.  v.  Gareau, 
Rap.  Jud.  Quebec,  10  B.  R.  417 ;  Adaml  v.  Mon- 
treal, Rap.  Jud.  Quebec,  25  C.  S.  1. 

3.  Smoke  and  noxious  vapors. 

In  Smith  v.  Midland  R.  Co.  37  L.  T.  N.  S. 
224,  the  court  held  that  the  nuisance  com- 
plained of,  which  was  discharging  smoke  and 
noxious  vapors  upon  trees,  shrubs,  walls,  and 
windows  of  complainant's  house,  could  not 
have  been  Intended  by  Parliament ;  but  the 
value  of  this  case  as  an  authority  Is  somewhat 
lessened  by  the  fact  that  the  judge  who  de- 
cided It  claimed  that  the  railway  company 
had  violated  a  section  of  the  railway  clauses 
consolidation  act  in  not  using  a  smoke  con- 
sumer. 

A  full  collection  of  the  cases  dealing  with 
the  liability  of  railroad  corporations  for  dam- 
ages caused  by  noise,  smoke,  soot,  and  ashes, 
pas.  and  noxious  odors,  will  be  found  In  a  note. 
Effect  of  legislative  authority  upon  liability 
for  private  nuisance,  1  L.  R.  A.  (N.  8.)  49. 
They  fall  within  that  annotation,  rather  than 
this,*  for  the  reason  that  they  go  upon  the 
theory  that  the  disagreeable  results  above  indi- 
cated are  necessary  and  lawful  incidents  in 
the  running  of  trains,  rather  than  that  the 
legislature  did  not  Intend  them  to  occur  as  the 
case  above  holds,  and,  therefore,  the  real  ques- 
tion Is  whether  the  legislature  has  power,  by 
authorizing  the  running  of  trains,  to  allow  the 
Infliction  of  these  resulting  nuisances  without 
compensation  for  the  damages  caused  thereby. 

IV.  Grants  of  authority  to  other  corporation*. 

A  nuisance  Is  not  the  necessary  result  of 
burning  brick ;  and.  where  a  nuisance  Is  not 
the  necessary  result  of  the  work  authorized, 
legislative  authority  to  create  a  nuisance  will 
not  be  Inferred  from  any  license  or  authority 
to  carry  on  the  work,  and  legislative  author- 
ity merely  to  carry  on  the  work  will  not  be 
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a  valid  defense  to  a  private  action  for  a  nui- 
sance created  in  carrying  It  on.  What  wair 
not  contemplated  in  a  grant  is  not  authorised 
by  it.  The  business  of  burning  brick  is  a 
lawful  and  necessary  business;  and  the  ques- 
tion as  to  whether  it  Is  a  nuisance  or  not  is  to 
be  determined  largely  by  the  surroundings 
of  the  kiln  in  which  they  are  burned ;  but  it 
may  become  a  public  nuisance  without  any 
change  in  the  way  It  Is  conducted,  by  reason 
of  public  streets  being  laid  out  near  it.  or 
numerous  dwellings  erected  In  its  vicinity  so 
that  It  becomes  a  serious  annoyance ;  and 
such  a  state  of  affairs  cannot  be  said  to  have 
been  contemplated  by  the  legislature  when  it 
authorized  the  business.  States  ex  rcl.  Hors- 
kottle  v.  Board  of  Health,  16  Mo.  App.  8. 

Where  a  special  act  of  Parliament,  which  in- 
corporated certain  clauses  acts  for  the  pur- 
pose of  the  organization  of  a  gas  company,  con- 
tained a  provision  making  the  company  liable 
to  an  indictment  for  a  nuisance,  or  any  other 
legal  proceeding  to  which  they  might  be  li- 
able in  consequence  of  making  or  supplying 
gas,  as  If  the  special  act  had  not  been  passed, 
the  making  of  gas  in  such  a  manner  as  would 
cause  a  nuisance  was.  held  not  to  be  justified. 
Broadbent  v.  Imperial'  Gas  Co.  7  DeO.  M.  ft  G. 
436. 

Where  a  gas  company,  whose  premises  ad- 
join the  plaintiffs  land,  was  incorporated  by 
a  special  act,  which  Included  the  land  clauses 
consolidation  act  and  the  gas  works  clauses 
act ;  and  the  section  of  the  special  act  provided 
that  nothing  therein  contained  should  prevent 
the  undertaker  from  being  liable  for  a  nuisance, 
or  to  any  other  legal  proceeding  to  which  It 
might  be  liable  in  consequence  of  making  or 
supplying  gas, — It  was  held  that,  under  the 
provisions  of  the  several  acts,  the  gas  company 
and  Its  contractors  were  all  liable  for  an  injury 
to  the  plaintiff's  house  in  consequence  of  a 
subsidence  of  the  foundation  thereof,  resulting 
from  the  excavation  by  the  contractors  of  the 
gas  company.  Jordeson  v.  Sutton,  S.  ft  D.  Gas 
Co.    [18f91    2   Ch.   217. 

One  whose  house  Is  shaken  and  rendered 
almost  uninhabitable  by  vibrations  caused  by 
the  working  of  engines  in  an  electric-light 
power  house. — so  much  so  as  to  create  a 
nuisance,  although  doing  no  actual  structural 
injury, — Is  entitled  to  an  Injunction,  notwith- 
standing the  electric  light  and  power  company 
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the 'donors  abutted.  Stock  pens  used  for 
such  purposes  are  not  desirable  neighbors 
for  families.  Looking  at  all  the  circum- 
stances that  surrounded  the  transaction, 
and  the  language  used  in  the  conveyance, 
we  think  it  was  not  intended  to  authorize 
the  railroad  company  to  establish  a  nuis- 
ance in  the  midst  of  the  residence  portion 
of  that  town.  The  fact  that  the  property 
was  not  then  occupied  does  not  militate 
against  this  construction,  because  the  pur- 
pose of  bringing  the  railroad  to  that  point 
was  to  enhance  the  value  of  the  property, 
which  would  be  defeated  if  a  nuisance 
should  be  established  where  it  would  affect 
those  who  might  wish  to  buy  the  lots 
with  a  view  to  living  upon  them.  Such  a 
construction  is  antagonistic  to  the  manifest 
intention  of  the  parties. 


This  language  of  the  conveyance,  "and 
for  the  transaction  of  all  business  con- 
nected with  said  railway  or  incident  there- 
to," is  not  broader  than  that  of  the  statute, 
"  for  the  accommodation  of  the  business 
interests "  of  the  railroad  company,  and 
the  right  of  the  appellant  would  not  ~e 
greater  under  the  conveyance  than  under 
the  statute. 

In  Truman  v.  London,. B.  &  8.  C.  R.  Co. 
L.  R.  25  Ch.  Div.  423,  this  question  was  di- 
rectly involved.  The  railroad  company 
claimed  that  it  was  empowered  by  statute  to 
acquire  the  land  for  its  business  purposes, 
and  had  the  authority  to  establish  stock 
pens  upon  it;  but  the  court  held  the  con- 
trary, and  said :  "  When  the  land  has  once 
been  acquired  by  the  company  for  purposes 
contemplated  by  their  act,  whether  volun- 


was  incorporated  under  the  general  act  of  the 
Province,  Hopkin  v.  Hamilton  Electric  Light 
&  C.  Power  Co.  2  Ont.  L.  Rep.  240,  Affirmed  in 
the  court  of  appeal,  4  Ont.  L.  Rep.  258. 

In  an  action  for  a  nuisance  consisting  of 
the  maintenance  and  use  of  a  steam  engine, 
boilers,  and  machinery  for  generating  elec- 
tricity for  lighting  purposes,  the  defendant 
justified  under  a  license  from  the  mayor  and 
aldermen  of  the  city.  The  license  was  under 
public  statutes  which  prohibited  the  erection 
of  a  stationary  engine  within  500  feet  of  a 
dwelling  house  or  public  building  without  a 
license.  The  trial  court  had  ruled,  in  sub- 
stance, that  the  use  of  the  machinery,  as  well 
as  of  the  engine,  was  licensed ;  and  that  the 
plaintiff  could  not  recover  on  account  of  noise, 
jarring,  and  vibration  caused  by  the  machinery, 
which,  but  for  the  license,  would  give  him  a 
right  of  action  for  a  private  nuisance.  The 
supreme  judicial  court  reversed  a  judgment  for 
the  defendant,  and  ordered  a  new  trial,  de- 
claring that  the  license  was  no  bar  to  an 
action  for  a  nuisance  by  the  plaintiff,  caused 
by  the  machinery  as  distinct  from  the  engine. 
Quinn  y.  Lowell  Electric  Light  Corp.  140  Mass. 
106,  3  N.  E.  200. 

The  proprietors  of  a  reservoir,  authorized  by 
Parliament  to  be  created  from  the  waters  of 
certain  streams  for  the  purpose  of  supplying 
water  power  to  certain  manufactories,  were 
held  liable  for  damage  to  fields  and  crops,  re- 
sulting from  the  discharge  of  the  water  from 
the  reservoir,  in  Geddis  v.  Bann  Reservoir,  L. 
R.  3  App.  Cas.  430. 

A  water  power  company  authorized  by  char- 
ter to  carry  on  the  business  of  supplying  water, 
and  to  use  steam  and  electricity  for  such  pur- 
pose, Is  liable  for  damages  caused  to  the  prop- 
erty of  an  adjoining  owner  by  noise  and  vi- 
brations produced  by  its  pumping  works,  and 
for  steam,  smoke,  and  soot  which  fell  upon 
the  adjoining  owner's  property  so  as  to  render 
it  uninhabitable,  the  whole  creating  a  nuisance 
in  a  neighborhood  which  was  entirely  a  resi- 
dential one.  Davie  v.  Montreal  Water  & 
Power  Co.  Rap.  Jud.  Quebec,  23  C.  S.  141. 

Where,  as  In  Churchill  v.  Burlington  Water 
Co.  04  Iowa,  89,  62  N.  W.  646,  the  defendant's 
claim  was  that  it  was  authorized  by  the  city 
ordinance,  which  was  enacted  under  the  power 
given  In  the  statute,  to  build  and  operate  its 
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works  where  it  did  and  as  It  did;  that  this 
grant  carried  with  it  the  right  to  exercise  all 
such  incidental  powers  as  were  requisite  to 
the  efficacious  and  beneficent  exercise  and  en- 
joyment of  the  right  granted ;  and  that  the 
burning  of  soft  coal,  which  was  complained 
of  as  rendering  the  air  impure  and  unwhole- 
some, and  interfering  with  the  plaintiffs  com- 
fortable enjoyment  of  life  and  of  his  property, 
was  necessary, — it  was  held  that,  as  the  ordi- 
nance in  question,  and  the  statute  under  which 
it  was  passed,  did  not  authorize  or  require 
the  location  of  defendant's  works  in  a  public 
street,  or  at  any  particular  place,  or  at  the 
place  where  they  were  in  fact  located ;  nor 
was  there  anything  In  the  statute  or  ordinance 
which  conferred  upon  the  defendant  the  author- 
ity, or  required  it  to  so  locate  and  construct 
its  works,  or  to  so  operate  them,  as  that  a 
nuisance  would  thereby  be  created,  and  no  pre- 
sumption could  arise  from  a  mere  grant  of 
power  to  erect,  maintain,  and  operate  water 
works,  that  either  the  legislature  or  city 
council  intended  to  legalize  the  erection  and 
maintenance  of  the  nuisance, — such  a  claim  Is 
untenable,  and  no  defense  to  an  action  for 
the  maintenance  of  a  nuisance,  and  injuring 
the  health,  life,  and  property  of  the  plaintiff 
thereby. 

A  canal  company  Incorporated  by  an  act  of 
the  legislature,  which  act  also  appointed  com- 
missioners to  supervise  and  direct  the  manner 
of  the  construction  of  the  canal,  and  provided 
for  the  condemnation  of  lands  and  waters 
necessary  for  the  protection  of  the  Improve- 
ment, such  commissioners  to  a  nn  raise  the 
damages  caused  thereby,  Is  liable  to  one  wbose 
lands  are  Injured  by  the  discharge,  during 
periods  of  high  water,  from  a  wastewelr  of  the 
canal,  of  water  which  runs  over  lands  Interven- 
ing between  the  canal  and  the  land  so  Injured, 
where  such  Injury  might  have  been  averted  by 
the  construction  of  additional  waste  weirs  at 
other  places  along  the  canal ;  and  the  fact 
that  the  construction  and  operation  of  such 
wastewelr  was  snpenHsed,  inspected,  and  ap- 
proved by  the  commissioners  mentioned,  will 
not  relieve  the  pronrletors  of  the  canal  from 
such  liability,  no  Intent  on  the  part  of  the  leg- 
islature, either  by  express  provision  or  fair 
construction,  being  apparent,  from  the  act  of 
Incorporation,  to  authorize  the  injury.     Hooker 
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tarily  or  by  compulsion,  it  is  not  easy  to 
see  why,  on  principle,  the  company  should 
be  liable  to  an  action  ior  nuisance  by  a 
third  party  if  the  land  was  acquired  volun- 
tarily, and  yet  be  free  from  liability  to 
such  action  if  the  land  was  taken  from  its 
owner  by  compulsion."  The  converse  of 
the  proposition  is  true,— that  the  voluntary 
conveyance  gives  no  greater  right  than  a 
condemnation  under,  the  statute  would 
have  conferred.  Houston,  E.  d  W.  T.  R.  Co. 
v.  Adams,  63  Tex.  200;  Missouri,  K.  &  T. 
R.  Co.  v.  Wetz,  97  Tex.  581,  80  S.  W.  988. 
If  a  private  individual  owned  this  land  in 


fee  simple,  he  could  not  establish  upon  it 
these  stock  pens.  How  can  it  be  that  the 
railroad  company  could  have  greater  right, 
except  by  explicit  grant?  The  terms  of 
such  a  grant  must  be  quite  plain,  to  justify 
that  construction. 

We  answer  the  question  propounded,  that 
the  deed  from  Wood  to  the  defendant  com- 
pany did  not  authorize  it  to  construct  and 
maintain  the  stock  pens  at  any  place  upon 
the  right  of  way  where  they  would  con- 
stitute a  nuisance  to  those  who  resided  on 
the  property  adjacent  thereto. 


v.  New  Haven  &  N.  Co.  14  Conn.  152,  36  Am. 
Dec.  477,  15  Conn.  312. 

The  eases  of  Hooker  v.  New  Haven  &  N.  Co., 
as  reported  in  14  and  15  Conn.,  were  both  ap- 
proved and  followed  In  Denslow  y.  New  Haven 
&  N.  Co.  16  Conn.  98. 

In  Ten  Eyck  v.  Delaware  &  R.  Canal  Co.  18 
N.  J.  L.  200,  37  Am.  Dec.  233,  an  action  for 
filling  up,  obstructing,  narrowing,  and  hinder- 
ing the  free  passage  below  and  opposite  the 
lands  of  the  plaintiff  on  a  certain  river,  causing 
the  water  to  run  with  violence  over  the  lands, 
and  wear  away  the  soil,  and  destroy  the  crops, 
the  defendant  justified  the  acts  complained  of 
by  four  distinct  pleas,  each  of  them  reciting 
an  act  of  the  legislature  incorporating  it  with 
authority  to  construct  a  canal  from  one  river 
to  another,  and  to  improve  the  navigation  of 
the  rivers  below  the  junction  of  the  canal,  etc. ; 
and  In  several  pleas  it  justified  the  wrong 
complained  of  under  this  act,  alleging  that  it, 
in  all  things,  compiled  with  it,  became  an  in- 
corporated company  entitled  to  the  powers  and 
privileges  granted  by  the  act,  and  that  it 
constructed  the  canal  In  the  most  prudent  and 
skilful  manner,  as  a  public  highway,  without 
designing  to  Injure  the  property  of  the  plain- 
tiff. That  the  river  was  a  public  highway  be- 
longing to  the  people,  and  its  navigation  had 
been  improved  by  the  construction  of  the 
canal ;  that  the  plaintiff's  lands  were  not  on 
the  route  of  the  canal,  but  on  the  opposite  side 
of  the  river,  and  beyond  the  back  water  oc- 
casioned by  the  dam ;  that  the  acts  complained 
of  were  lawful  acts,  and  that  the  Injury  was 
remote  and  consequential,  arising  from  a  public 
improvement.  A  demurrer  to  such  a  plea  was 
sustained  on  the  ground  that  the  whole  scope 
of  the  act  of  Incorporation  of  the  defendant 
Indicated  clearly  that  the  legislature  did  not 
intend  to  interfere  with  private  and  vested 
rights  without  providing  a  recompense  to 
be  paid  by  the  company,  and  not  by  the  state; 
and  that,  If  injury  or  damage  had  accrued  to 
the  private  property  or  rights  of  others,  which 
could  not  be  foreseen  or  anticipated,  and  there- 
fore not  provided  for  In  the  charter  of  the 
company,  that  constituted  no  reason  why  the 
party  thus  injured  should  not  be  compensated, 
that  the  defendant  is  a  private  company,  and 
that  the  law  under  which  It  committed  the 
nets  complained  of  was  no  defense  In  the 
present  action:  and  that  there  was  no  ques- 
tion that,  If  the  whole  of  the  farm  of  the 
plaintiff  had  been  overflowed  by  the  act  of  the 
defendant,  the  statute  of  incorporation  would 
not  have  been  a  defense,  and  that  he  was 
just  as  much  entitled  to  recover  damages  for 
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injury  to  a  part.  To  the  same  effect,  Delaware 
&  R.  Canal  Co,  v.  Lee,  22  N.  J.  L.  243. 

Where  an  act  of  the  legislature  incorporat- 
ing a  plank  road  company  gave  the  company 
the  right  to  extend  its  works  beyond  the 
banks  of  a  river,  to  cross  which  the  act  of 
Incorporation  permitted  the  company  to  es- 
tablish and  maintain  a  ferry,  which  act  con- 
tained a  proviso,  not  that  the  river  should  be 
not  at  all  obstructed,  but  that  the  free  and 
uninterrupted  navigation  of  vessels  in  the 
river  should  not  be  prevented  by  any  bridge  or 
other  obstruction,  as  the  language  of  the  pro- 
viso assumed  that  the  works  authorised  would 
be  an  obstruction  to  the  river,  but  provided 
that  no  such  obstruction  should  be  built  or 
erected  as  would  prevent  the  free  and  uninter- 
rupted navigation  of  vessels  In  the  river;  that 
the  true  construction  of  the  act  was  that  the 
company  was  authorized  by  It  to  build  Its 
wharves  or  piers  In  the  river  to  such  an  extent, 
only,  that  a  ferryboat  of  suitable  dimensions 
might  reach  such  wharves  or  piers  at  low 
water,  and  such  other  works,  beyond  the  ends 
of  the  wharves  or  piers,  as  might  be  necessary 
for  safely  receiving  its  ferryboat,  and  holding 
It  at  the  ends  of  the  piers  for  the  safe  and 
convenient  entering  upon  and  leaving  said  boat ; 
and  that  It  was  the  intention  of  the  legislature 
that  the  river  should  be  ferried,  by  a  steamboat 
or  other  boat,  as  far  as  fairly  practicable. — In 
this  case  the  chancellor,  being  of  opinion  that 
the  plan  of  the  company  extended  Into  the 
river  to  the  obstruction  of  the  navigation  of 
vessels  therein,  beyond  what  was  contemplated 
by  the  act  of  incorporation,  ordered  an  injunc- 
tion accordingly,  and  his  decree  was  sustained 
by  the  court  of  error  and  appeals.  Newark 
PI.  Road  &  Ferry  Co.  v.  Elmer,  9  N.  J.  Eq. 
754. 

Where  a  legislative  grant  merely  authorized 
a  company  to  construct  a  road,  with  authority 
on  behalf  of  the  corporation  to  erect  toll-gates 
at  suitable  points  on  the  line  of  the  road,  antt 
collect  fare  or  toll  from  travelers;  but  there 
was  nothing  In  the  act  from  which  It  could 
be  Inferred  that  the  legislature  Intended  to 
authorize  the  corporation  to  use  Its  general 
powers  In  such  a  manner  as  to  create  a  nui- 
sance, or  materially  damage  the  property  of 
others. — such  general  grant  of  authority  to 
erect  toll  gates  cannot  be  pleaded  by  the  defend- 
ant corporation  as  a  justification  of  Its  acts 
in  erecting  a  tollgate  which  was  adjudged  to 
be  an  obstruction,  and  which  materially  In- 
terfered with  the  rights  of  the  public,  and 
caused  Irreparable  damage  to  property  owners 
occupying  property  on  a  particular  avenue  of 
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a  city.  Snell  v.  Buresh,  123  111.  157,  13  N. 
E.  857. 

And  where  an  act  of  the  legislature  of  a 
state  authorised  the  construction  of  a  bridge 
with  a  "  convenient  draw,"  It  was  held  that 
the  true  Intent  and  meaning  of  the  act  were 
such  a  draw  as  could  be  passed  without  vexa- 
tious delay  or  loss  of  time,  and  also  with  safety 
to  persons  and  property ;  and  that  nothing  less 
than  that  would  meet  the  requirements  of  the 
act  of  incorporation ;  and,  if  such  requirements 
are  not  fulfilled,  the  owner  of  the  boat  injured 
without  carelessness  in  its  management  may 
maintain  an  action  against  the  proprietors  of 
the  bridge.  Jolly  v.  Terre  Haute  Draw-Bridge 
Co.  6  McLean,  237,  Fed.  Cas.  No.  7,441. 

A  committee  of  visitors  of  an  asylum  erected 
under  an  act  of  Parliament  directing  the  build- 
ing of  the  same  In  the  county  are  not  pro- 
tected by  such  general  act  from  liability  for 
disposing  of  the  sewage  from  such  asylum  in 
such  a  manner  as  would  be  held  to  be  a  nui- 
sance but  for  the  act;  as  it  could  not  be  de- 
duced, from  the  power  given  to  erect  a  large 
building,  that,  as  a  necessary  consequence,  all 
the  refuse  from  the  building  was  to  be  thrown 
upon  the  neighboring  ground.  Atty.  Gen.  v. 
Colney  Hatch  Lunatic  Asylum,  L.  R.  4  Ch.  146. 

One  of  the  most  important  English  cases 
holding  that  an  act  of  Pal  lament  is  no  justi- 
fication for  the  creation  or  maintenance  of  a 
nu I sa nee  is  Metropolitan  Asylum  District  v. 
Hill,  L.  R.  6  App.  Cas.  193.  It  was  therein 
held  that  the  erection  and  keeping  of  a  hospital 
for  the  reception  of  persons  suffering  from 
smallpox  and  other  Infectious  and  contagious 
disorders,  so  near  to  the  plaintiff's  properties 
as  to  reduce  their  value,  was  a  nuisance,  and 
that  the  act  of  Parliament  which  authorized 
defendants  to  erect  a  hospital  of  that  character, 
but  which  did  not  authorize  them  to  use  the 
particular  plot  of  ground  where  the  same  Is 
erected,   was  no  protection. 

The  erection,  by  a  tramway  company,  of 
stables  In  which  a  large  number  of  horses  were 
kept,  thus  creating  a  nuisance,  was  held  not 
authorized  by  an  act  of  Parliament  providing 
for  the  construction  of  a  tramway  by  the  com- 
pany, and  authorizing  it,  for  that  purpose,  to 
make  and  work  the  tramway  with  all  proper 
rails,  plates,  works,  and  conveniences  con- 
nected therewith,  in  Rapier  v.  London  Tram- 
ways Co.  [18931  2  Ch.  588.  63  L.  J.  Ch.  N. 
S.  36,  2  Reports,  448,  69  L.  T.  N.  8.  361. 

An  action  was  held  maitalnable  for  damages 
from  loss  of  trade,  against  certain  persons  au- 
thorized by  an  act  of  Parliament  to  build  on 
specified  courts  and  an  alley,  when  the  injury 
complained  of  was  caused  not  by  the  erection, 
but  by  keeping  up  some  boards  In  the  doing 
of  something  that  was  done  under  the  de- 
fendant's general  right  to  carry  into  effect 
the  objects  of  the  act,  when  the  jury  found 
that  the  boards  were  kept  up  an  unreasonable 
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length  of  time,  and  the  right  was  exercised  to 
an  unreasonable  extent.  Wilkes  v.  nunger- 
ford  Market  Co.  2  Bing.  N.  C.  281. 

The  fact  that  a  city  council  has  passed  an 
ordinance  making  the  discharge  of  rockets 
weighing  more  than  1  pound  an  offense  pun- 
ishable by  fine  or  Imprisonment  is  not  to  be 
regarded  as  a  license  to  fire  a  rocket  of  less 
weight  without  rendering  the  party  liable, 
as  at  common  law,  for  the  commission  of  a 
nuisance  and  the  consequences  thereof.  Cam- 
eron v.  He  later,  10  Ohio  Dec.  Reprint,  651. 

Defendants,  In  erecting  particular  conven- 
iences in  a  street  under  power  given  them 
by  an  act  of  Parliament  to  do  so,  were  held 
liable  to  a  private  individual  if  they  so  erected 
such  conveniences  as  undoubtedly  to  create  a 
nuisance  from  which  he  suffered  injury;  and 
the  act  was  declared  no  protection,  in  Vernon 
v.  St.  James,  L.  R.  16  Ch.  Dlv.  449.  To  the 
same  effect  is  Sellers  v.  Local  Bd.  of  Health, 
L.    R.   14   Q.    B.   Dlv.   928. 

V.  Grants  of  authority  to  individuals. 

Where  a  state  statute  authorized  a  private 
individual,  for  his  own  accommodation,  to  erect 
a  dam  over  a  creek  on  condition  that  he  pro- 
vide another  navigable  highway  for  the  public 
in  lieu  of  that  which  was  authorized  to  be 
stopped  up  by  cutting  a  canal ;  but  was  silent 
in  regard  to  compensation  for  any  damage 
which  might  be  sustained  by  Individuals  on 
account  of  the  overflow  of  their  land  by  reason 
of  the  erection  of  the  dam, — it  was  held  that 
the  statute  was  no  defense  to  an  action  for 
such  damages.  This  decision  was  partly  upon 
the  ground  that  statutes  in  derogation  of  com- 
mon law  rights  are  to  be  strictly  construed, 
and  any  Inference  that  the  legislature  intended 
to  allow  the  common  law  principles  otherwise 
than  Is  clearly  expressed.  Is  not  allowable. 
Sinnickson  v.  Johnson,  17  N.  J.  L.  129,  34 
Am.  Dec.  184. 

The  granting  of  a  license,  by  the  board  of 
supervisors  of  the  city  and  county  of  San 
Francisco,  to  an  Individual,  to  erect  and  main- 
tain a  steam  engine,  was  held  not  to  exempt 
the  grantee  from  liability  for  allowing  soot  to 
Issue  from  the  smokestack  of  the  boiler  to  such 
an  extent  as  to  create  a  nuisance.  Sullivan  v. 
Royer,  72  Cal.  248,  1  Am.  St.  Rep.  51,  13 
Pac.  655. 

A  license  to  run  a  steam  engine  and  cutting 
press,  granted  by  the  authorities  of  a  city  In- 
trusted with  large  powers  by  the  legislature, 
will  not  justify  a  party  in  running  such  engine 
and  press  in  such  manner  as  to  constitute  a 
private  nuisance  and  cause  Injury  to  another. 
Ryan  v.  Copes,  11  Rich.  L.  217,  73  Am.  Dec. 
106.  But  a  new  trial  was  granted  on  the 
ground  that  a  verdict  for  the  plaintiff  was  not 
justified  by  the  evidence.  ' 

M.  M.  M. 
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Cecelia  R.  LELLIS,  Admrx.,  etc.,  of  Stephen 

Lellia,  Deceased,  Plff.  in  Err. 

v. 

MICHIGAN  CENTRAL  RAILROAD  COM- 

PANY  et  al. 

(124  Mich.  37.) 

A  car  inspector  and  switchman  are 
fellow  servants,  so  that  a  railroad  com- 
pany Is  not  liable  for  injury  to  a  switchman 
by  lumber  loaded  In  a 'dangerous  manner  on 
a  flat  car.  which  Is  permitted  to  go  forward 
after  being  received  from  a  connecting  road 
through  the  negligence  of  a  competent  In- 
spector  furnished   by    It.     • 

(May  15,  1899.) 

ERROR  to  the  Circuit  Court  for  Shiawas- 
see County  to  review  a  judgment  in 
favor  of  defendants  in  an  action  brought 
to  recover  damages  for  the  alleged  negli- 
gent killing  of  plaintiff's  intestate.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Navin  &  Sheahan,  with 
Messrs.  Lehman  Brothers  3d  Stivers, 
for  plaintiff  in  error. 

Messrs.  Lawrence  St  Bntterneld,  for 
appellee  Michigan  Central  Railroad  Com- 
pany: 

If  the  inspection  made  by  the  inspector  of 
the  Michigan  Central  Railroad  Company 
at  the  junction  yards  at  Detroit  was  faulty, 
nevertheless,  there  can  be  no  recovery,  as 
the  negligence  of  the  inspector  was  the  neg- 
ligence of  a  fellow  servant. 

Dewey  v.  Detroit,  G.  H.  d  M.  R.  Co.  97 
Mich.  334,  22  L.  R.  A.  292,  37  Am.  St.  Rep. 
348,  56  N.  W.  756. 

Mr.  Alexander  L.  Smith,  with  Mr. 
T.  W.  Whitney,  for  appellee,  Ann  Arbor 
Railroad  Company. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

Stephen  Lei  lis,  plaintiff's  intestate,  was 
a  switchman  at  work  in  the  yards  of  the 
Michigan  Central  Railroad  Company  in 
Detroit.  A  car  load  of  timber  had  been 
loaded  at  Cadillac,  Michigan,  upon  a  flat 
car.  The  Ann  Arbor  Railroad  Company 
brought  this  car  to  Ann  Arbor,  where  it 
was  transferred  to  the  Michigan  Central 
railroad,  and  conveyed  by  it  to  Detroit. 
There  were  pockets  on  the  sides  of  the  fiat 

Note. — As  to  car  Insoector  being  a  fellow 
servant  with  other  railroad  employees,  see 
Tnternatlonal  A  O.  N.  R.  Co.  v.  Keenan.  9 
L.  R.  A.  703,  and  Dewey  v.  Detroit,  O.  H.  & 
M.  R.  CV>.  16  L.  R.  A.  342. 
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car,  4  inches  by  4  inches  in  size,  into  which 
to  put  stakes  to  hold  the  load  in  place.  It 
is  claimed  the  persons  loading  the  car  used 
for  stakes  2x4  scantling,  joining  the  tops 
together  by  nailing  a  strip  of  board  thereto. 
During  the  switching  of  the  car  in  the  yard 
at  Detroit  one  or  more  of  these  stakes  gave 
way.  Some  of  the  timbers  fell  upon  Mr. 
Lellis  who  received  injuries  from  which  he 
soon  thereafter  died.  His  widow  was  ap- 
pointed administratrix  and  brought  this 
suit.  The  circuit  judge  directed  a  verdict 
in  favor  of  the  defendants.  The  case  is 
brought  here  by  writ  of  error. 

It  is  the  claim  of  the  defendants  that  the 
stakes  are  not  part  of  the  equipment  of  the 
car,  but  are  part  of  the  load.  One  witness 
so  swore.  It  is  also  claimed  that  it  is  a 
matter  of  common  knowledge  upon  the  part 
of  those  at  all  'familiar  with  the  loading 
and  shipping  of  lumber  and  timber  upon 
flat  cars  in  this  state  that  the  stakes  are  no 
part  of  the  car,  but  the  stakes  are  furnished 
by  the  shipper,  and  when  the  timber  or 
lumber  is  unloaded  the  stakes  are  not  re- 
turned with  the  empty  flat  car,  but  a  new 
set  of  stakes  is  provided  each  time  the  car 
is  loaded.  It  is  said  that,  the  stakes  being 
regarded  as  a  part  of  the  load,  the  company 
was  not  liable.  The  Michigan  Central  rail- 
road employed  an  inspector,  whose  duty  it 
was  to  inspect  the  cars  upon  their  arrival 
at  the  junction  before  the  cars  passed  into 
the  switching  yard.  This  inspector,  Mr.  Fen- 
wick,  was  on  duty  when  this  car  arrived. 
It  was  the  dutv  o»  the  inspector,  if  he  found 
a  car  was  not  in  a  condition  to  go  forward 
safely,  to  mark  it  "  Rejected,"  and  send 
it  to  the  transfer  house.  A  record  is  kept 
of  the  rejected  cars,  but  no  record  is  kept 
of  those  which  are  not  rejected.  The  record 
did  not  show  that  this  car  was  marked 
"Rejected."  If  the  inspection  was  faulty, 
and  would  have  revealed  the  defect  if  the 
inspector  was  not  negligent,  the  negligence 
of  the  inspector  was  the  negligence  of  a 
fellow-servant,  and  the  plaintiff  cannot  re- 
cover ;  citing  Smith  v.  Potter,  46  Mich.  258, 
41  Am.  Rep.  161,  9  N.  W.  273;  Dewey  v. 
Detroit,  G.  H.  d  M.  R.  Co.  97  Mich.  329, 
22  L.  R.  A.  292,  37  Am.  St.  Rep.  348,  56 
N.  W.  756;  Jar  man  v.  Chicago  d  G.  T.  R. 
Co.  98  Mich.  135,  57  N.  W.  32. 

The  defendant  the  Ann  Arbor  Railroad 
Company  is  not  liable,  under  the  authority 
of  Fovcles  v.  Briggs,  116  Mich.  425,  40  L. 
R.  A.  528,  72  Am.  St.  Rep.  537,  74  N.  W. 
1046.  The  question  whether  it  was  the 
duty  of  that  company  to  furnish  and  equip 
its  cars  with  stakes  is  not  necessarily  in 
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the  case,  and  upon  it,  therefore,  we  express 
no  opinion. 

If  the  defendant  the  Michigan  Central 
Railroad  Company  is  liable,  it  must  be  be- 
cause it  failed  to  provide  inspection  which 
would  have  disclosed  to  the  inspector  the 
dangerous  condition  of  this  load.  It  is  es- 
tablished by  the  testimony  that  this  com- 
pany did  provide  a  competent  inspector. 
He  either  failed  to  made  any  inspection,  or 
made  a  faulty  one.  In  either  case,  under 
the  decisions  of  this  court,  the  defendant  is 
relieved  from  any  liability. '  This  inspector 
and  Mr.  Lei  lis,  the  switchman,  were  fellow 
servants  engaged  in  the  same  common  em- 
ployment. This  is  not  a  case  involving  the 
duty  to  furnish  safe  machinery,  and  to  see 
that  it  is  kept  in  proper  repair.  It  is  a 
case  involving  the  duty  of  a  railroad  com- 
pany which  is  daily  receiving,  as  it  is  bound 
to  do,  cars  from  other  companies  for  im- 
mediate transhipment  over  its  own  road. 
Its  duty  towards  its  employees  is  to  provide 
a  competent  inspector  to  inspect  these  cars 
when  so  received,  and  to  determine  whether 
they  are  in  proper  condition  for  tranship- 
ment,— this  for  the  reason,  as  is  well 
known,  that  cars  are  apt  to  become  injured 
while  being  transported.  Immediate  super- 
vision in  such  cases  by  "  either  the  ultimate 
or  representative  principal "  is  impossib!e. 
When  a  company  has  employed  such  an  in- 
spector, it  has  performed  its  full  duty.  The 
rule  is  a  just  and  reasonable  one.  Em- 
ployees understand  this,  and  contract  with 
reference  to  it.  They  know  that  the  master 
is  not  liable  where  it  has  employed  compe- 
tent servants  to  perform  the  work  of  the 
same  common  employment.  The  rule  is  so 
well  stated  by  the  late  Justice  Campbell,  in 
Ftmith  v.  Potter,  46  Mich.  258,  41  Am.  Rep. 
161,  9  N.  W.  273,  that  I  quote  it:  "In 
such  a  business  as  requires  the  employ- 
ment of  a  multitude  of  persons,  beyond  the 
possible  constant  supervision  of  either  the 
ultimate  or  representative  principal,  there 
can  be  no  negligence,  without  the  failure 
to  use  such  precautions  in  choosing  agenfs 
and  guarding  against  perils  as  diligent 
prudence  and  foresight* require.  When  the 
principal  has  done  all  that  can  be  reason- 
ably required  of  him  to  prevent  risks  to  his 
servants,  he  has  done  all  that  he  owes  them. 
In  the  present  case  he  appears,  beyond 
dispute,  to  have  done  all  this;  and,  if  the 
inspectors  committed  an  error,  or  were 
guilty  of  negligence,  he  is  not  to  blame  for 
it.  The  work  done  is  to  be  done  at  all 
hours,  and  at  every  place  where  there  are 
railroad  connections  with  other  roads.  It 
is  not  a  duty  of  management  or  general 
supervision,  but  a  task  for  which  nothing  is 
required  but  fidelity  and  mechanical  knowl- 
edge of  a  comparatively  limited  kind.  It  is 
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such  work  as  would  seldom  be  delegated 
to  an  officer  of  extensive  responsibility  who 
has  other  interests  to  look  after.  But, 
whatever  be  its  quality,  it  was  in  this  case 
not  claimed  to  have  been  placed  in  wrong 
hands.  Nothing  more  could  be  asked  of 
the  employer."  The  facts  in  that  case  are 
not  materially  different  from  those  in  the 
present.  It  was  also  said  in  Dewey  v.  De- 
troit, G.  H.  d  M.  R.  Co.  97  Mich.  334,  22 
L.  R.  A.  294,  37  Am.  St.  Rep.  348,  56  N. 
W.  757  (Mr.  Justice  Long  delivering  the 
opinion ) :  "  The  master  must  undoubtedly 
exercise  care  in  the  selection  of  inspectors  to 
see  that  cars  are  not  improperly  loaded  or 
overburdened,  so  that  they  are  dangerous 
to  employees ;  but,  after  this  has  been  done, 
it  cannot  be  claimed  that  the  master  is  to  be 
held  responsible  for  the  faithful  perform- 
ance of  the  inspector's  duty.  Any  other 
rule  than  this  would  make  railroad  com- 
panies insurers  of  the  lives  and  limbs  of  em- 
ployees." Is  not  this  case  within  the 
reasoning  of  the  Potter  Cascf  In  that  case 
the  deadwoods  of  one  car,  which  was  rather 
lower  than  the  other,  had  been  loosened,  and 
were  leaning  down  so  that  the  deadwoods 
of  the  lower  car  went  partially  under  those 
of  the  higher  one,  catching  the  plaintiff's 
arm.  Whether  the  car  was  started  out  by 
the  other  road  in  this  condition,  does  not 
appear..  Would  it  have  made  any  difference 
had  this  been  the  case?  Is  the  receiving 
railroad  liable  when  another  road  has  trans- 
ferred to  it  a  car  defective  in  construction, 
and  not  liable  when  the  defect  has  occurred 
during  the  transhipment?  Is  not  the  duty 
of  the  inspector  the  same  in  both  cases?  Is 
he  not  as  much  bound  to  reject  the  car  in 
one  case  as  in  the  other?  Can  the  receiving 
company  act  in  any  other  way  than  through 
an  inspector?  It  does  not  have,  cannot 
have,  and  is  not  by  law  required  to  have 
any  other  employee  than  an  inspector  to 
determine  when  cars  received  from  another 
road  are  in  condition  fit  for  transportation 
over  its  own  road.  Suppose  a  case  where 
the  stakes  used  were  originally  sufficient, 
but  one  or  more  had  become  broken  by  ac- 
cident in  transportation,  and  new  stakes 
supplied  by  the  trainmen,  which  were  in- 
sufficient; would  the  receiving  road  be 
liable  for  the  failure  of  judgment  or  neg- 
lect on  the  part  of  the  inspector?  The  case 
of  Morton  v.  Detroit,  B.  C.  d  A.  R.  Co.  81 
Mich.  423,  46  N.  W7.  Ill,  has  no  bearing 
upon  the  question  now  before  the  court. 
The  question  of  inspection  now  before  us 
was  not  involved  in  the  case.  The  brake 
chain,  furnished  by  the  defendant  company 
itself,  was  found  to  be  insufficient  in  size 
and  strength.  The  company  sought  to  de- 
fend on  the  ground  that  it  had  provided  a 
suitable    person    to    test    and    inspect    the 
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chain.  The  Potter  Case  was  not  mentioned 
in  the  decision,  and  there  was  no  occasion 
for  referring  to  it.  In  Van  Dusen  v.  Letel- 
tier,  78  Mich.  492,  44  N.  W.  572,  the  sole 
question  was  the  duty  of  the  defendants — 
lumbering  manufacturers — to  construct  safe 
docks.  Held,  that  the  duty  could  not  be 
delegated  to  an  inspector.  That  decision 
has  nothing  to  do  either  with  the  facts 
or  the  principle  of  this.  Smith  v.  Potter, 
was  cited  with  approval,  and  distinguished. 
Mr.  Justice  Morse,  who  wrote  the  lead- 
ing opinion,  cast  no  doubt  upon  the  Pot- 
ter Case.  Chief  Justice  Sherwood  con- 
curred in  the  result.  Justice  Champlin  con- 
curred in  reversing  the  judgment  because  in 
that  case  he  did  not  think  the  duty. of  in- 
spection could  be  delegated,  while  Justice 
Campbell  concurred  in  reversal  for  errors 
upon  the  record.  The  only  doctrine,  there- 
fore, established  by  that  case  is  that  the 
defendants  could  not  delegate  their  duty  to 
construct  safe  docks,  so  as  to  relieve  them- 
selves from  liability.  Smith  v.  Potter  has 
been  cited  with  approval  by  this  court  in 
the  following  cases:  Jarman  v.  Chicago  & 
G.  T.  R.  Co,  98  Mich.  135,  bi  N.  W.  32; 
Brewer  v.  Flint  d  P.  M.  R.  Co,  56  Mich. 
627,  23  N.  W.  440;  Hunn  v.  Michigan  C.  R. 
Co,  78  Mich.  613,  518,  7  L.  R.  A.  500,  44  N. 
W.  502:  Peterson  v.  Chicago  d  A.  W.  R. 
Co.  67  Mich.  102,  11  Am.  St.  Rep.  564,  34 
N.  W.  260;  Hewitt  v.  Flint  d  P.  M.  R,  Co, 
67  Mich.  61,  34  N.  W.  659;  Jllich  V.  Flint 
rf  P.  M.  R.  Co.  67  Mich.  632,  35  N.  W.  708 ; 
Adams  v.  Iron  Cliffs  Co.  78  Mich.  271,  289, 
18  Am.  St.  Rep.  441,  44  N.  W.  270;  Van 
Dusen  v.  Letellier,  78  Mich.  492,  504,  44  N. 
W.  572 ;  Balhoff  v.  Michigan  C.  R.  Co.  106 
Mich.  606,  614,  65  N.  W.  592;  McDonald  v. 
Michigan  C.  &.  Co.  108  Mtch.  7,  65  N.  W. 
597. 

The  judgment  is  affirmed. 

The  other  Justices  concur. 


Cyrus  A.  MILBOURNE,  Plff.  in  Err., 

v. 

ARNOLD    ELECTRIC   POWER   STATION 

COMPANY. 


(. 


.Mich. 


.) 


.  The  ffeneral  superintendent  of  a 
railroad  may  be  found  to  be  nevli- 
Kent  in  placing:  so  many  cars  upon  a  spur 
track  that  It  will  not  hold  all  the  cars  in 
a  train  which  are  to  be  placed  upon  it  after 
dark,  without  giving  notice  of  that  fact  to 
those  In  charge  of  the  train. 


2.  A  railroad  employee  does  not*  In 
taking*  an  exposed  position  npon  a 
car,  assume  the  risk  of  injury  front  a 
collision. 

3.  A  railroad  employee  is  not  neftll- 
Hrent,  as  matter  of  law,  in  taking  an  ex- 
posed position  on  a  flat  car,  unless  the  risk 
of  Injury  thereby  is  so  great  that  no  persou 
of  ordinary  prudence  would  have  assumed  it. 

4.  A  railroad  employee  may  be  found 
free  from  negrllgrence  in  remaining 
in  an  exposed  position  on  a  flat  car 
when  he  might  have  secured  a  safe  position 
inside  a  house  built  thereon,  although,  after 
placing  himself  there,  the  superintendent 
told  him  he  might  better  go  inside,  where,  in 
response  to  his  statement  that  he  had  a  good 
seat  and  was  there  to  watch  the  tools,  the 
superintendent  said,  "  All  right  then  ;  "  since 
it  may  be  found  that  be  was  there  In  thc- 
the  line  of  duty,  and  not  merely  for  his  own 
gratification. 

5.  A  railroad  employee  does  not,  as 
matter  of  law,  assume  the  risk  or 
the  impact  of  the  train  on  which  he  Is 
riding  with  cars  on  a  spur  track  upon  which 
cars  from  his  train  are  to  be  placed,  where 
more  than  the  spare  room  has  been  used  by 
the  superintendent  for  storage  of  other 
cars  without  notice  to  those  in  charge  of 
the  train  upon  which  such  employee  Is 
riding. 

(Hooker,  Grant,  and  Ostrandcr,  JJ.,  dissent.) 

(June  6,    1905.) 

ERROR  to  the  Circuit  Court  for  Ingham 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.       Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  J.  Zimmer  and  Black  &, 
Reasoner,  for  plaintiff  in  error: 

Mr.  Quick  was  general  superintendent, 
and  Mr.  Bratten  was  his  assistant  and 
roadmaster,  with  full  authority  over  all 
things  in  the  construction  of  this  railroad. 

Van  Dusen  v.  Letellier,  78  Mich.  492,  44 
N.  W.  572;  Anderson  v.  Michigan  C.  R.  Co. 
107  Mich.  591,  65  N.  W.  585;  Balhoff  v. 
Michigan  C.  R.  Co.  100  Mich.  606,  65  N.  W. 
592 ;  Quincy  Min.  Co.  v.  Kitts,  42  Mich.  34. 
3  N.  W.  240;  Slater  v.  Chapman,  67  Mich. 
523,  11  Am.  St.  Rep.  593,  35  N.  W.  106; 
Hunn  v.  Michigan  C  R.  Co.  78  Mich.  523. 
7  L.  R.  A.  500,  44  N.  W.  502;  Harrison  v. 
Detroit,  h.  d  2V.  R.  Co.  79  Mich.  409,  7  L. 
R.  A.  623,  19  Am.  St.  Rep.  180,  44  N.  VV. 
1034;  Ryan  v.  Bagaley,  50  Mich.  179,  45 
Am.  Rep.  35,  15  N.  W.  72 ;  Beesley  V.  F.  IF. 


Note. — For  a  case  in  this  series  as  to  neg- 
ligence of  servant  in  leaving  place  of  safety 
to  protect  master's  property,  see  Pullman's 
Palace  Car  Co.  v.  I*aack.  18  L.  R.  A.  215. 

As  to  contributory  negligence  of  servant  In 
riding  In  the  tool  car  Instead  of  in  the  way 
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car,  see  Meloy  v.   Chicago  &  N.   W.  R.   Co.   4 
L.   R.   A.   287. 

As  to  contributory  negligence  In  riding  on 
engine,  see  Warden  v.  Louisville  &  N.  R.  Co. 
14  L.  R.  A.  552,  and  note. 
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Wheeler  d  Co.  103  Mich.  196,  27  L.  R.  A. 
266,  61  X.  W.  658 ;  Noble  v.  Bessemer  8.  8. 
Co.  127  Mich.  103,  54  L.  R.  A.  456,  89  Am. 
St.  Rep.  461, 86  N.  W.  520 ;  Erickson  v.  Mil- 
waukee, L.  8,  d  W.  R.  Co.  93  Mich.  414, 
53  X.  W.  393;  Palmer  v.  Michigan  C.  R.  Co. 
87  Mich.  281,  49  N.  W.  613;  McDonald  v. 
Michigan  C.  R.  Co.  132  Mich.  372,  102  Am. 
St.  Rep.  426,  93  X.  W.  1041;  Shearm.  & 
Redf.  Neg.  §  230. 

It  was  the  duty  of  the  defendant,  through 
its  vice  principal,  to  furnish  the  plaintiff 
a  reasonably  safe  track  upon  which  to  ride. 

Balhoff  v.  Michigan  C.  R.  Co.  106  Mich. 
606,  65  X.  W.  592;  Anderson  ▼.  Michigan 
C.  R.  Co.  107  Mich.  591,  65  X.  W.  585;  Van 
Duscn  v.  Letellier9  78  Mich.  492,  44  N.  W. 
572;  Parkhurst  v.  Johnson,  50  Mich.  70, 
45  Am.  Rep.  28,  15  N.  W.  107 ;  Swoboda  v. 
Ward,  40  Mich.  420;  Quincy  Min.  Co.  v. 
Kitts,  42  Mich.  39,  3  X.  W.  240;  Ryan  v. 
Bagaley,  50  Mich.  179,  45  Am.  Rep.  35,  15 
X.  W.  72 ;  Hayes  v.  Frederick  Stearns  d  Co. 

130  Mich.  287,  89  X.  W.  947;  DeCair  v. 
Manistee  d  G.  R.  Co.  133  Mich.  578,  95  N. 
W.  726;  Bradbum  v.  Wabash  R.  Co.  134 
Mich.  575,  96  N.  W.  929;  Hamilton  v.  Mich- 
igan C.  R.  Co.  135  Mich.  95,  97  N.  W.  392. 

When  there  were  facts  tending  to  show 
negligence  it  is  a  question  for  the  jury. 

LaBarre  v.  Grand  Trunk  Western  R.  Co. 
133  Mich.  192,  94  N.  W.  735;  Palmer  v. 
Michigan  C.  R.  Co.  87  Mich.  281,  49  N.  W. 
613;  Chilson  v.  Lansing  Wagon  Works,  128 
Mich.  43,  87  N.  W.  79;  DeCair  v.  Manistee 
d  G.  R.  Co.  133  Mich,  578,  95  X.  W.  726; 
Hayes  v.  Frederick  Stearns  d  Co.  130  Mich. 
287.  89  X.  W.  947 ;  Greenfield  v.  Detroit  d 
M.  R.  Co.  133  Mich.  557,  95  X.  W.  546; 
Friesenhan  v.  Michigan  Teleph.  Co.  134 
Mich.  292,  96  X.  W.  501 ;  LaBarge  v.  Pere 
Marquette  R.  Co.  134  Mich.  139,  95  X.  W. 
1073;  Bradbum  v.  Wabash  R.  Co.  134  Mich. 
575,  96  X.  W.  929;  Hamilton  v.  Michigan 
C.  R.  Co.  135  Mich.  95,  97  X.  W.  392; 
Quirk  v.  Rapid  R.  Co.  130  Mich.  654,  90  X. 
W.  673;  Sinsabaugh  v.  Brown,  126  Mich. 
538,  85  X.  W.  11 10;  Ouellette  v.  Michigan 
Alkali  Co.  129  Mich.  484.  89  X.  W.  436; 
Smalley  v.  Detroit  d  M.  R.  Co.  131  Mich. 
560,  91  X.  W.  1027 ;  Hunt  v.  Lincoln  Twp. 

131  Mich.  637,  92  N.  VV.  288;  Bedell  v.  De- 
troit, Y.  d  A.  A.  R.  Co.  131  Mich.  668,  92 
X.  W.  349:  Stroub  v.  Meyer,  132  Mich.  75, 
92  X.  W.  779;  Preusehoff  v.  B.  Stroh  Brew- 
ing Co.  132  Mich.  107,  92  X.  W.  945;  Mc- 
Donald v.  Michigan  C.  R.  Co.  132  Mich.  372, 
102  Am.  St.  Rep.  426,  93  X.  VV.  1041;  Gra- 
ham v.  Evening  Press  Co.  135  Mich.  298,  97 
X.  VV.  697;  Wager  v.  Lamont,  135  Mich. 
521,  98  X.  W.  1 :  Hennessy  v.  Muskegon 
Traction  d  Lighting  Co.  135  Mien.  29,  97  X. 
VV.  36;  Leslie  v.  Jtackson  d  Suburban  Trac- 
tion Co.  134  Mich.  518,  96  N.  W.  580;  Finch 
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v.  Bangor,  133  Mich.  149,  94  N.  W.  738: 
Brown  v.  Stevens  (Mich.)  11  Det.  L.  N.  27, 
99  N.  W.  12;  Howell  v.  Lansing  City  Elec- 
tric R.  Co.  (Mich.)  11  Det.  L.  X.  82,  99  .%. 
W.  406. 

An  employee  never  assumeb  the  risk  of 
the  negligence  of  a  master. 

Quincy  Min.  Co.  v.  Kitts,  42  Mich.  34,  3 
X.  VV.  240:  Albro  v.  Agawam  Canal  Co.  6 
Cush.  75;  McAndrews  v.  Burns,  39  X.  J.  L. 
117;  Malone  v.  Hathaway,  64  X.  Y.  9,  21 
Am.  Rep.  573;  Hard  v.  Vermont  d  C.  R.  Co. 
32  Vt.  473;  Bradbum  v.  Wabash  R.  Co. 
134  Mich.  575,  96  X.  W.  929. 

The  case  at  bar  was  not  that  of  an  injury 
from  some  known  defect  in  the  road,  or 
thing  in  dangerous  proximity  to  the  road, 
which  the  plaintiff  knew  or  should  have 
known. 

Batterson  v.  Chicago  d  G.  T.  R.  Co.  53 
Mich.  125,  18  X.  W.  584;  Ragon  V.  Toledo, 
A.  A.  d  N.  M.  R.  Co.  97  Mich.  265,  37  Am. 
S-.  Rep.  336,  56  X.  W.  612;  Pahlan  v.  De- 
troit, G.  H.  d  M.  R.  Co.  122  Mich.  232,  81 
X.  W.  103. 

But  was  that  of  an  injury  directly  result- 
ing from  an  act  of  misfeasance  on  the  part 
of  plaintiff's  employer. 

The  question  whether  or  not  plaintiff  ex- 
ercised that  degree  of  prudence  that  might 
have  been  expected  from  an  ordinarily  care- 
ful man  was  for  the  jury. 

Detroit  d  M.  R.  Co.  v.  Van  Steinburg,  17 
Mich.  99;  Barley  v.  Southern  Indiana  R. 
Co.  30  Ind.  App.  406,  66  X.  E.  72 ;  Illinois 
C.  R.  Co.  v.  Clark,  21  Ky.  L.  Rep.  1549,  55 
S.  W.  699;  Jeffrey  v.  Keokuk  d  D.  M.  R. 
Co.  56  Iowa,  546,  9  X.  W.  884 ;  Coughlan  v. 
Cambridge,  166  Mass.  268,  44  X.  E.  218: 
Kansas  City,  Ft.  8.  d  M.  R.  Co.  v.  Murray, 

55  Kan.  336,  40  Pac.  646 ;  Union  P.  R.  Co. 
v.  Doyle,  50  Xeb.  555,  70  X.  W.  43;  Butler 
v.  New  York  d  Q.  C.  R.  Co.  42  App.  Div. 
280,  58  X.  Y.  Supp.  1061 ;  Haines  v.  Lake 
Shore  d  M.  8.  R.  Co.  129  Mich.  475,  89  X. 
W.  349;  Becker  v.  Detroit  Citizens9  Street 
R.  Co.  121  Mich.  581,  80  X.  W.  581;  Swob- 
oda T.  Ward,  40  Mich.  420;  Teipel  v.  Hil- 
sendegen,  44  Mich.  461,  7  X.  W.  82;  Chicago 
d  N.  E.  R.  Co.  v.  Miller,  46  Mich.  532.  9 
X.  W.  841 ;  Lewis  V.  Flint  d  P.  M.  R.  Co. 
54  Mich.  55,  52  Am.  Rep.  790,  19  X.  W. 
744 ;   Palmer  v.  Detroit,  L.  d  L.  M.  R.  Co. 

56  Mich.  1,  22  X.  W.  88;  Staal  v.  Grand 
Rapids  d  I.  R.  Co.  57  Mich.  239,  23  X.  W. 
795;  Luke  v.  Wheat  Min.  Co.  71  Mich.  364. 
39  X.  W.  11 ;  Dundas  v.  Lansing,  75  Mich. 
499,  5  L.  R.  A.  143,  13  Am.  St.  Rep.  457, 
42  X.  W.  1011 ;  Adams  T.  Iron  Cliffs  Co.  78 
Mich.  271,  18  Am.  St.  Rep.  441,  44  X.  W. 
270;  Brezee  v.  Powers,  80  Mich.  172,  45  X. 
W.  130;  Underhill  v.  Chicago  d  G.  T.  R.  Co. 
81  Mich.  43,  45  X.  W.  508;  Guta  v.  Lake 
Shore  d  M.  S.  R.  Co.  81  Mich.  291,  45  X.  W. 
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821 ;  Engel  v.  Smith,  82  Mich.  1,  21  Am.  St. 
Rep.  549,  46  N.  W.  21 ;  Roux  v.  Blodgett  d 
D.  Lumber  Co.  85  Mich.  519,  13  L.  R.  A. 
728,  24  Am.  St.  Rep.  102,  48  N.  W.  1092 ; 
Graves  v.  Battle  Creek,  95  Mich.  266,  19  ^. 
R.  A.  641,  35  Am.  St.  Rep.  561,  54  N.  W. 
757;  Willet  v.  Michigan  C.  R.  Co.  114  Mich. 
411,  72  N.  W.  260;  Ryan  v.  Detroit  Citizens' 
Street  R.  Co.  123  Mich.  597,  82  N.  W.  278 ; 
Chadderdon  v.  Michigan  C.  R.  Co.  100  Mich. 
293,  58  N.  W.  998;  Ashman  v.  Flint  d  P.  M. 
R.  Co.  90  Mich.  567,  51  N.  W.  645;  Ensley 
v.  Detroit  United  R.  Co.  134  Mich.  195, 
96  N.  W.  34;  Hayes  v.  Frederick  Stearns 
d  Co.  130  Mich.  287,  89  N.  W.  947 ;  Tunison 
v.  Weddock,  130  Mich.  141,  89  N.  W.  703; 
Quirk  v.  Rapid  R.  Co.  130  Mich.  654,  90  N. 
W.  673;  Smalley  v.  Detroit  d  M.  R.  Co.  131 
Mich.  560,  91  N.  W.  1027;  Butterfield  v. 
Arnold,  131  Mich.  583,  92  N.  W.  97; 
Bedell  v.  Detroit,  Y.  d  A.  A,  R.  Co.  131 
Mich.  668,  92  N.  W.  349;  Stroub  v.  Meyer, 
132  Mich.  75,  92  N.  W.  779;  Brunick  v. 
Ann  Arbor  R.  Co.  132  Mich.  219,  93  N.  W. 
433;  Prcuschoff  v.  B.  Stroh  Brewing  Co. 
132  Mich.  107,  92  N.  W.  945;  Graham  v. 
Evening  Press  Co.  135  Mich.  298,  97  N.  W. 
697;  Hewitt  v.  East  Jordan  Lumber  Co. 
(Mich.)  10  Det.  L.  N.  1008,  98  N.  \V.  992; 
Chauvin  v.  Detroit  United  R.  Co.  135  Mich. 
85,  97  N.  W.  160;  Moran  v.  Detroit,  Y.  d  A. 
A.  R.  Co.  124  Mich.  582,  83  N.  W.  606; 
Garrity  v.  Detroit  Citizens'  Street  R.  Co. 
112  Mich.  369,  37  L.  R.  A.  529,  70  N.  W. 
1018;  Kingston  v.  Ft.  Wayne  d  E.  R.  Co. 
112  Mich.  40,  40  L.  R.  A.  131,  70  N.  W. 
315,  74  N.  W.  230;  Whoram  v.  Argentine 
Twp.  112  Mich.  20,  70  N.  W.  341 ;  Le  Beau 
v.  Telephone  d  Telcg.  Constr.  Co.  109  Mich. 
302,  67  N.  W.  339;  DeCair  v.  Manistee  d  G. 
R.  Co.  133  Mich.  578,  95  N.  W.  726. 

The  act  of  the  plaintiff  was  not  concur- 
rent with  the  act  of  switching  the  train 
against  the  gravel  cars.  Therefore  the  de- 
fense of  concurring  negligence  has  no  place 
as  a  defense  in  this  case. 

1  Sheann.  &  Redf.  Neg.  §  99,  and  notes; 
Montgomery  v.  Lansing  City  Electric  R.  Co. 
103  Mich.  54,  29  L.  R.  A.  287,  61  N.  W. 
543;  Battishill  v.  Humphreys,  64  Mich.  514, 
38  N.  W.  581 ;  LaBarge  v.  Pere  Marquette 
R.  Co.  134  Mich.  139,  95  N.  W.  1073. 

Messrs.  Rollin  H.  Person  and  Sey- 
mour H.  Person,  for  defendant  in  error: 

The  company  was  under  no  duty  to  notify 
conductor  Bratten  that  the  other  gravel  cars 
were  in  their  usual  place. 

Enright  v.  Toledo,  A.  A.  d  N.  M.  R.  Co. 
93  Mich.  409,  53  N.  W.  536. 

It  was  a  mere  matter  of  judgment  on 
his  part  whether  he  should  hold  his  cars 
still  at  the  switch  while  he  examined  the 
side  track  alone,  or  wKether  he  should  go 
ahead  down  the  track  letting  his  train  fol- 
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low  so  slowly  that  it  would  hit  other 
cars  only  in  the  usual  manner.  He  chow 
the  latter,  and  it  was  not  negligence  to  do 
so. 

Negligence  on  the  part  of  the  conductor 
would  have  been  the  negligence  of  a  fellow 
servant. 

Stanley  v.  Chicago  d  W.  M.  R.  Co.  101 
Mich.  202,  59  N.  W.  393 ;  Morch  v.  Toledo. 
S.  d  M.  R.  Co.  113  Mich.  154,  71  N.  W.  464. 

Plaintiff  assumed  the  risk. 

1  Labatt,  Mast.  &  S.  p.  591. 

When  an  injury  comes  from  and  because 
of  the  concurring  negligence  of  both  parties, 
and  would  not  have  happened  except  for  the 
negligence  of  both,  neither  can  recover. 

Baltimore  d  P.  R.  Co.  v.  Jones,  95  U.  S. 
439,  24  L.  ed.  506;  Glover  v.  Bcottcn,  8*2 
Mich.  369,  46  N.  W.  936;  Farmer  v.  Michi 
gan  C.  R.  Co.  99  Mich.  131,  58  N.  W.  45 : 
Hickey  v.  Boston  d  L.  R.  Co.  14  Allen,  429 : 
Posey  v.  Texas  d  P.  R.  Co.  42  C.  C.  A.  293. 
102  Fed.  236;  Doggett  v.  Illinois  C.  R.  Co. 
34  Iowa,  284 ;  Boss  v.  Northern  P.  R.  Co.  2 
N.  D.  128,  33  Am.  St.  Rep.  756,  49  N.  \V. 
655;  Martin  v.  Baltimore  d  O.  R.  Co.  41 
Fed.  125 ;  Taylor  v.  Richmond  d  D.  R.  Co. 
109  N.  C.  233,  13  S.  £.  736;  St.  Louis  d  K. 
F.  R.  Co.  v.  Marker,  41  Ark.  542;  Lehigh 
Valley  R.  Co.  v.  Greiner,  113  Pa.  600,  6  Atl. 
246;  Louisville  d  2\\  R.  Co.  v.  Bisch,  120 
Ind.  549,  22  N.  E.  662 ;  Harris  v.  Hannibal 
d  St.  J.  R.  Co.  89  Mo.  233,  58  Am.  Rep.  111. 
1  S.  W.  325. 

Carpenter,  J.,  delivered  the  opinion 
of  the  court: 

Plaintiff  brought  this  suit  to  recover 
compensation  for  injuries  received  while 
in  defendant's  employ.  He  recovered  a  ver- 
dict in  the  court  below.  On  a  motion  for 
a  new  trial  the  lower  court  set  aside  the 
verdict  on  the  ground  that,  under  the 
testimony,  a  verdict  should  have  been  di- 
rected for  defendant.  Upon  the  stipu- 
lation of  the  parties  that  "if  the  evidence 
offered  "  showed,  "  as  a  matter  of  law,  that 
the  plaintiff  was  not  entitled  to  a  judgment, 
that  a  new  trial  was  not  desired  by  plain- 
tiff," and  that,  'upon  the  other  hand,  "  if 
the  evidence  warranted  "  the  jury  in  finding 
a  verdict  for  the  plaintiff,  the  judgment 
heretofore  entered  for  the  plaintiff  should 
stand  affirmed,  the  trial  court  entered  judg- 
ment for  the  defendant,  "subject,  however, 
to  the  right  of  the  plaintiff  to  have  said 
judgment  reviewed  by  the  supreme  court.** 

The  record  then  presents  this  aingle  ques- 
tion: Did  plaintiff  make  a  case  which  en- 
titled him  to  take  the  judgment  of  the 
jury?  For  the  purpose  of  determining  this 
question,  it  is  obvious  that  we  must  con- 
sider that  testimony  from  the  point  of  view 
most  favorable  to  the  plaintiff.     Defendant 
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was  a  foreign  corporation  constructing  the 
electric  road  between  Lansing  and  St.  Johns. 
Plaintiff  was  a  common  laborer  in  defend- 
ant's employ.  The  dajr  of  his  injury, 
November  29,  1901,  he  had  been  employed 
in  the  work  of  construction  about  6  miles 
north  of  Lansing.  His  injury  occurred  after 
dark  by  a  collision  between  the  construction 
train  of  defendant,  upon  which  he  was  be- 
ing carried  home,  and  a  train  of  cars  loaded 
with  gravel,  also  belonging  to  defendant. 
The  collision  occurred  on  a  spur  track  sit- 
uated on  the  east  side  of  the  main  track, 
at  a  place  called  "  Hurd's  Gravel  Pit," 
about  3  miles  north  of  Lansing.  The  train 
upon  which  plaintiff  was  being  carried 
consisted  of  a  locomotive  pushing  ten  empty 
flat  cars,  and  pulling  a  single  way  car.  This 
way  car  may  be  described  as  a  flat  car  with 
a  house  built  upon  it.  This  house  did 
not  oecupy  the  entire  surface  of  the  car. 
There  was  left  an  uncovered  space  5  or  6 
feet  long  at  the  front  end.  Plaintiff,  when 
he  boarded  the  train,  instead  of  accompany- 
ing his  fellow  workmen  inside  the  house, 
seated  himself  on  this  space,  with  his  left 
foot  braced  against  a  bolt  which  projected 
about  an  inch  upward  from  the  front  end  of 
the  car.  The  tools  used  by  plaintiff  and  his 
fellow  workmen  also  occupied  this  space. 
Defendant's  assistant  superintendent  or 
road  master,  who  was  on  the  train,  told 
plaintiff  that  he  had  "  better  go  inside  "  the 
way  car.  Plaintiff  replied,  "  I  got  up  here 
to  watch  the  tools  to  see  that  none  of  them 
fell  off,  and  I  have  a  good  seat."  The  road 
master  said,  "All  right,  then,"  and  went 
on  the  engine.  According  to  the  custom  of 
defendant  and  the  orders  of  defendant's 
manager,  the  empty  cars  on  this  train 
were  to  be  left  on  the  spur  track  at  the 
gravel  pit  before  mentioned.  When  the 
train  reached  that  point,  it  went  on  said 
spur  for  the  purpose  of  leaving  said 
empties,  and,  while  going  at  quite  a  rapid 
speed,  it  collided  with  the  cars  loaded  with 
gravel,  also  situated  on  said  track,  and 
plaintiff  was  thrown  from  the  car  and 
seriously  injured. 

It  is  to  be  inferred  from  the  testimony 
that  the  cars  standing  on  said  spur  track, 
ten  or  eleven  in  number,  had  been  loaded 
with  gravel  that  day  while  situated  on  an- 
other spur  a  few  feet  south  of  the  spur 
above  described,  but  on  the  west  side  of  the 
main  track,  and  that  late  in  the  afternoon, 
by  the  order  of  defendant's  general  super- 
intendent and  manager,  a  Mr.  Quick,  they 
had  been  moved  to  said  east  spur.  Until 
the  very  day  of  plaintiff's  injury,  this  east 
spur  had  been  a  siding  long  enough  to  hold 
all  the  cars  of  defendant,  twenty-two  in 
number.  That  day,  to  the  knowledge  of 
plaintiff  and  those  in  charge  of  the  train 
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upon  which  he  was  riding,  it  had  been  made 
into  a  spur,  and,  as  a  result,  shortened  so 
that  it  would  only  hold  eleven  or  twelve 
cars.  Before  it  was  shortened,  all  the  cars 
were  frequently  placed  on  said,  siding.  No 
light  was  placed  on  said  loaded  cars,  and 
no  notice  was  given  by  Mr.  Quick  to  those 
in  charge  of  the  train  upon  which  plaintiff 
was  riding  that  the  loaded  cars  had  been 
placed  on  said  spur  track. 

It  is  contended  by  defendant  that  from 
these  facts  no  inference  of  negligence  can 
be  drawn,  that  plaintiff  was  guilty  of  con- 
tributory negligence,  and  that  he  assumed 
the  risk  of  the  danger  which  resulted  in  his 
injury.  It  is  settled  by  our  decisions  (see 
Harrison  v.  Detroit,  L.  d  N.  R.  Co.  79 
Mich.  409,  7  L.  R.  A.  623,  19  Am.  St.  Rep. 
180,  44  N.  W.  1034 ;  Palmer  v.  Michigan  C. 
R.  Co.  87  Mich.  281,  49  N.  W.  613;  La 
Barre  v.  Grand  Trunk  Western  R.  Co.  133 
Mich.  192,  94  N.  W.  735)  that  the  general 
superintendent,  Quick,  was  a  vice  principal, 
for  whose  negligence  defendant  is  responsi- 
ble. We  think  from  this  evidence  the  jury 
might  infer  that  Quick  was  negligent  in 
placing  these  loaded  cars  on  this  spur,  and 
in  failing  to  give  notice  of  that  fact  to  those 
in  charge  of  the  train  upon  which  plaintiff 
was  riding.  In  stating  this  conclusion,  we 
have  not  overlooked  defendant's  contention 
that  there  was  no  necessity  for  notice  to 
those  in  charge  of  the  train,  because  they 
knew  that  these  loaded  cars  would  be  on 
one  or  the  other  of  the  two  spurs,  and  that 
they  were  frequently  placed  on  the  east 
spur  when  it  was  a  siding  sufficiently  long 
to  hold  all  the  cars.  We  do  not  think  that 
the  court  can  say  that  these  facts  dispensed 
with  the  necessity  of  notice.  Those  in 
charge  of  the  train  might  very  well  believe, 
and  it  is  apparent  that  they  did  believe, 
that  because  of  the  shortening  of  the  track, 
and  their  orders  and  custom  to  put  the 
empty  cars  there,  that  they  would  find  it 
safe  for  that  purpose. 

When  plaintiff  chose  to  remain  outside 
the  house  on  the  way  car,  was  he  guilty  of 
contributory  negligence?  It  may  be  con- 
ceded that,  in  consequence  of  making  this 
choice,  plaintiff  was  injured.  This  circum- 
stance has,  however,  in  my  judgment,  no 
material  bearing  on  the  question  of  his  con- 
tributory negligence.  In  determining  his 
choice,  plaintiff  was  bound  to  take  into  con- 
sideration such  dangers,  and  such  dangers 
only,  as  an  ordinarily  prudent  person  might 
apprehend,  and  surely  no  ordinarily  prud- 
ent person  would  have  apprehended  the  col- 
lision. This  statement  of  the  rule  is  not  in 
conflict  with  the  proposition,  in  support  of 
which  cases  are  cited  in  the  accompanying 
opinion  of  Justice  Hooker,  that  one  who  is 
actually   guilty  of   negligence   in   choosing 
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an  unsafe  position  cannot  recover  because 
he  is  there  injured  by  a  danger  which  he 
did  not  anticipate.  The  proposition  which 
it  is  claimed  those  authorities  establish 
would  prevent  plaintiff  claiming  that, 
though  negligent,  he  might  recover  because 
his  injury  was  caused  by  an  unanticipated 
danger.  No  such  contention  is  involved  in 
the  reasoning  of  this  opinion.  The  proposi- 
tion which  it  is  claimed  those  cases  estab- 
lish, that  one  who  has  negligently  chosen 
a  position  cannot  recover  for  an  injury 
there  resulting  from  an  unanticipated  dan- 
ger, is  radically  different  from  the  proposi- 
tion asserted  by  me — a  proposition  which  I 
cannot  but  regard  as  elementary — that  one 
will  not  be  adjudged  negligent  because  he 
did  not  anticipate  a  danger  which  he  could 
not  anticipate.  1  am  aware  of  no  authority 
which  declares  a  contrary  principle.  Can 
we  say  that  no  ordinarily  prudent  person 
would  have  taken  the  course  plaintiff  took? 
To  do  this,  we  must  say  that  the  danger  to 
which  this  position  exposed  him  was  such 
that  no  ordinarily  prudent  person  would 
under  the  circumstances  have  risked  it. 
The  danger  that  was  risked,  the  danger 
which  an  ordinarily  prudent  person  should 
have  apprehended,  was  that  of  falling  or 
being  thrown  off  the  car  by  its  ordinary 
management.  The  risk  of  that  danger  was 
undoubtedly  assumed  by  plaintiff,  but  he 
would  not  therefore  be  guilty  of  contribu- 
tory negligence,  unless  no  person  of  ordi- 
nary prudence  would  have  assumed  that 
risk.  I  do  not  think  it  can  be  said,  as  a 
matter  of  law,  that  no  person  of  ordinary 
prudence  would  have  assumed  it.  Such  a 
person  might  reasonably  suppose,  as  pre- 
sumably plaintiff  supposed,  that  he  could 
protect  himself  from  such  dangers  by  brac- 
ing his  foot  against  the  projecting  bolt. 

In  considering  the  question  of  plaintiff's 
contributory  negligence,  we  should  bear  in 
mind  the  circumstance  under  which  plain- 
tiff acted.  The  fact  that  one  takes  a  risk 
in  the  performance  of  a  duty  is  a  circum- 
stance entitled  to  great  weight  in  determin- 
ing whether  his  conduct  was  negligent.  See 
Kckert  v.  Long  Island  R.  Co.  43  N.  Y.  502. 
3  Am.  Rep.  721;  Spooner  v.  Delaware,  L.  & 
W.  R.  Co.  115  N.  Y.  22,  21  N.  E.  696.  Can 
we  infer  that  plaintiff  remained  outside  the 
way  car  in  the  performance  of  a  duty  ?  That 
depends  upon  the  inference  to  be  drawn  from 
the  conversation  between  plaintiff  and  his  su- 
perior, defendant's  assistant  superintendent. 
The  assistant  superintendent  told  plaintiff 
he  had  better  go  inside.  Plaintiff  replied, 
"  I  got  up  here  to  watch  the  tools  to  see 
that  none  of  them  fell  off,  and  I  have  a 
good  seat."  The  road  master  said,  "  All 
right,  then,"  and  plaintiff  remained  in  his 
position.  Tn  considering  this  conversation. 
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we  must  bear  in  mind  the  elementary  rule 
that,  if  susceptible  of  more  than  one  con- 
struction, its  meaning  is  to  be  determined 
by  the  jury,  and .  not  by  the  court.  See 
McKenzie  v.  Sykes,  47  Mich.  294,  11  N.  W. 
164.  I  do  not  deny  that  from  this  con- 
versation the  jury  might  have  inferred  that 
defendant  merely  acquiesced  in  plaintiff's 
determination  to  ride  on  the  open  car.  But 
I  cannot  assent  to  the  contention  that  this 
is  the  only  inference  they  could  legiti- 
mately draw.  By  saying,  in  answer  to  the 
direction  to  go  inside,  "  I  got  up  here  to 
watch  the  tools  to  see  that  none  of  them 
fell  off,  and  I  have  a  good  seat,"  the  plain- 
tiff merely  explained  his  purpose;  he  did 
not  assert  a  settled  determination  to  remain 
in  that  position.  At  least,  the  jury  may 
have  found  that  he  did  not.  By  replying. 
"All  right,"  to  plaintiff's  proposal  to  stay 
and  watch  the  tools,  the  assistant  superin- 
tendent not  only  acquiesced  in  plaintiff's  re- 
maining where  he  was,  but  also  furnished 
evidence  of  an  approval  of  his  purpose  in 
remaining.  Plaintiff  proposed  to  stay  there 
and  watch  the  tools;  that  is,  I  take  it,  to 
prevent  their  loss  or  damage.  From  de- 
fendant's answer,  "  All  right,"  the  jury  cer- 
tainly could  have  inferred  that  defendant 
approved  his  purpose,  and  th?reby  ratified 
this  self -assignment  to  a  new  duty.  If. 
when  plaintiff  had  said,  "I  will  stay  here 
and  watch  the  tools,"  defendant's  superin- 
tendent had  replied,  "  I  am  glad  you  sug- 
gested watching  those  tools;  they  need  to 
be  looked  after ;  stay  here  and  see  that  they 
do  not  get  lost  or  damaged," — plaintiff's 
assignment  to  a  duty  outside  the  way  car 
would  be  clear.  It  is  true  that  defendant's 
superintendent  did  not  use  the  supposed 
language,  but  the  jury  might  have  inferred 
from  the  language  he  did  use  that  that  is 
precisely  what  he  meant,  and  what  the 
plaintiff  supposed  and  had  a  right  to  sup- 
pose that  he  meant.  From  this  conversa- 
tion, it  might  therefore  be  inferred  that 
plaintiff  was  directed  to  stay  where  he  was 
and  there  perform  a  duty  for  defendant. 
The  fact  that  plaintiff  remained  in  this 
position  to  perform  a  duty  clearly  distin- 
guishes the  case  from  that  of  a  passenger 
who,  for  no  other  reason  than  that  of  his 
personal  gratification,  rides  on  the  plat- 
form of  a  car  by  the  acquiescence  of  a  train- 
man. 

In  support  of  the  claim  that  plaintiff  was 
guilty  of  contributory  negligence,  we  are 
referred  to  Glover  v.  Scot  ten,  82  Mich.  369. 
46  N.  W.  936 ;  Wilson  v.  Michigan  C.  R.  Co. 
94  Mich.  20,  53  N.  W.  797;  Bcnagc  V.  Ixike 
Shore  rf  M.  S.  R.  Co.  102  Mich.  76,  60  N. 
W.  286 ;  Nieboer  v.  Detroit  Electric  R.  Co. 
128  Mich.  486,  87  N.  W.  626;  Baltimore  rf 
P.   R.   Co.  v.   Jone*,  95  U.   S.  439,   24   L. 
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ed.  506;  Hickey  v.  Boston  d  L.  R.  Co.  14 
Allen,  420 ;  Posey  v.  Texas  d  P.  R.  Co.  42 
C.  C.  A.  293,  102  Fed.  236  4  St.  Louis  d  S. 
F.  R.  Co.  v.  Schumacher,  152  (J.  S.  77,  38  L. 
ed.  361,  14  Sup.  Ct.  Rep.  470;  Warden  v. 
Louisville  d  N.  R.  Co.  04  Ala.  277,  14  L.  R. 
A.  552,  10  So.  276.  In  Glover  v.  Scotten, 
82  Mich.  369,  46  N.  W.  936;  Warden  v. 
Louisville  d  N.  R.  Co.  94  Ala.  277,  14  L.  R. 
A.  552,  10  So.  276;  and  Baltimore  d  P.  R. 
Co.  v.  Jones,  95  U.  S.  439,  24  L.  ed.  506,— 
it  was  held  negligence  for  a  switchman  to 
ride  on  the  pilot  of  an  engine.  In  Wilson  V. 
Michigan  C.  R.  Co.  94  Mich.  20,  53  N.  W. 
797,  it  was  held  negligence  for  a  brake- 
man  to  crawl  over  or  under  the  bumpers 
of  a  moving  car.  In  Benage  v.  Lake  Shore 
d  M.  8.  R.  Co.  102  Mich.  76,  60  N.  W.  286, 
it  was  held  negligence  for  a  brakeman  to 
ride  on  a  drawhead  while  a  train  was  mov- 
ing. In  Nieboer  v.  Detroit  Electric  R.  Co. 
128  Mich.  486,  87  N.  W.  626,  it  was  held 
negligence  for  a  passenger  to  ride  on  the 
deadwood  of  a  street  car,  and  that  the  con- 
ductor had  no  authority  to  permit  him  to 
ride  there.  In  Hickey  v.  Boston  d  L.  R.  Co. 
14  Allen,  429,  and  Posey  v.  Texas  d  P.  R. 
Co.  42  C.  C.  A.  293,  102  Fed.  236,  it  was 
held  negligence  for  a  passenger  to  ride  on 
the  platform  of  a  car  in  which  he  was  be- 
ing carried.  In  St.  Louis  d  S.  F.  R.  Co.  v. 
Schumacher,  152  U.  S.  77,  38  L.  ed.  361,  14 
Sup.  Ct.  Rep.  479,  it  was  held  negligence 
for  an  employee  to  ride  on  the  platform  of 
a  flat  car  with  his  feet  hanging  over  the 
side,  contrary  to  instructions.  In  each  of 
these  cases  the  plaintiff  assumed  a  danger 
greater  and  more  obvious  than  in  the  case 
at  bar.  If  these  authorities  have  any  ap- 
plication, it  must  be  because  of  the  principle 
there  asserted  (see  Clover  v.  Scotten,  82 
Mich.  369,  46  N.  W.  936) :  "When  a  safer 
place  is  provided,  and  employees  choose  a 
more  dangerous  one,  they  do  it  at  their  own 
risk."  I  think  that  this  principle  was 
stated  with  reference  to  the  particular  facts 
of  that  case.  But  even  if  it  be  regarded  as 
one  of  universal  application,  it  cannot,  in 
my  judgment,  be  applied  in  this  case. 
When  it  was  agreed  between  plaintiff  and 
defendant  that  the  former  should  stay  out- 
side and  watch  the  tools,  he  had  no  right  to 
go  inside, — he  was  directed  to  stay  outside. 
There  was  no  longer  any  safer  place  pro- 
vided for  him.  I  do  not  see  how  we  can 
hold  plaintiff  to  be  guilty  of  negligence 
without  holding  that  a  failure  to  adopt 
the  safest  course  of  conduct  is  negligence. 
We  have  distinctly  held  that  such  failure 
is  not  negligence.  See  Ft.  Wayne,  J.  d  S. 
R.  Co.  v.  Gildersleeve,  33  Mich.  133.  We 
think  this  case  comes  under  the  rule,  so 
often  declared,  "that  the  question  of  plain- 
tiff's contributory  negligence  should  be  sub- 
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mitted  to  the  jury,  .  .  .  -wfcere  candid 
and  intelligent  men  might  reach  different 
conclusions  upon  the  facts."  See  Becker  v. 
Detroit  Citizens*  Street  R.  Co.  121  Mich. 
580,  80  N.  W.  581 ;  Haines  V.  Lake  Shore  d 
M.  S.  R.  Co.  129  Mich.,  at  page  483,  89  N. 
W.,  at  page  353,  and  the  autnorities  there 
cited. 

Neither  do  we  think  that  the  court  can 
say,  as  a  matter  of  law,  that  plaintiff  as- 
sumed the  risk  which  occasioned  his  injury. 
We  cannot  say  that  plaintiff  assumed  it  un- 
less we  can  say  that  the  risk  was  incident 
to  his  employment,  or  that  he  knew,  or 
should  have  known,  that  the  loaded  cars 
were  on  the  spur.  See  Bradbum  v.  Wabash 
R.  Co.  134  Mich.  575,  96  N.  W.  929.  If 
his  injury  resulted  from  the  negligence  of 
his  employer,  the  risk  was  not  incident  to 
plaintiff's  employment.  It  does  not  avail 
defendant  to  say  that  plaintiff  assumed  the 
risk  of  the  shock  resulting  from  cars  com- 
ing together  on  the  siding  "  with  customary 
force."  For,  from  the  evidence,  it  may  be 
inferred  that  the  shock  of  the  collision  was 
much  greater  than  the  shock  ordinarily  re- 
sulting from  cars  coming  together  on  the 
siding.  It  certainly  cannot  be  said  that 
plaintiff  knew  that  the  loaded  cars  were 
on  the  siding.  And,  if  those  in  charge  of 
the  train  were  not  bound  to  know  that  they 
were  there, — and  we  have  held  that  they 
were  not, — neither  was  plaintiff  bound  to 
know  it. 

We  conclude,  therefore,  that  the  learned 
trial  judge  erred  in  entering  judgment  for 
the  defendant.  Plaintiff  is  entitled  to  have 
that  judgment  reversed,  and  a  judgment  en- 
tered on  his  verdict.    It  is  so  ordered. 

Moore,  Ch.  J.,  and  McAlvay,  Blair, 
and  Montgomery,  JJ.,  concurred  with 
Carpenter,  J. 

Hooker,  J.,  dissenting: 

I  do  not  concur  in  a  reversal  of  this 
cause,  for  the  reason  that  in  my  opinion 
the  testimony  conclusively  shows  that  the 
plaintiff  assumed  the  risk  of  riding  upon 
the  end  of  the  car,  but  for  which  he  would 
have  suffered  no  injury.  He  is  justly 
chargeable  with  contributory  negligence 
under  the  rule  of  the  following  cases  cited 
by  counsel :  Hickey  v.  Boston  d  L.  R.  Co.  14 
Allen,  429;  Posey  v.  Texas  d  P.  R.  Co.  *2 
C.  C.  A.  293,  102  Fed.  236;  Glover  v.  Scot- 
ten,  82  Mich.  369,  46  N.  W.  936 ;  Baltimore 
d  P.  R.  Co.  v.  Jones,  95  U.  S.  439,  24  L.  ed. 
506.  See  other  cases  citeu  in  defendant's 
brief:  Wilson  v.  Michigan  C.  *t.  Co.  94 
Mich.  20,  53  N.  W.  797;  Benage  v.  Lake 
Shore  d  M.  S.  R.  Co.  102  Mich.  76,  60  N.  W. 
286 ;  Fluhrer  v.  Lake  Shore  d  M.  S.  R.  Co. 
121  Mich.  217,  80  N.  W.  23;  Nieboer  v.  Dc- 
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troit  Electric  R.  Co.  128  Mich.  487,  87  N. 
W.  626.  The  case  of  Fluhrer  v.  Lake  Shore 
d  M.  S.  R.  Co.  is  closely  analogous  to  the 
present  one,  and,  in  my  judgment,  identical 
in  principle.  Mr.  Justice  Grant,  with  the 
approval  of  the  entire  bench,  quoted  from 
(Hover  v.  Scottcn,  as  follows:  "Where  a 
safe  place  was  provided  for  switchmen  to 
ride,  and  they  chose  to  ride  in  a  more 
dangerous  one,  and  always  did  so,  that 
would  not  relieve  them  from  contributory 
negligence."  Warden  v.  Louisville  d  N.  R. 
Co.  94  Ala.  277,  14  L.  R.  A.  553,  10  So.  276, 
is  a  similar  case  to  Glover  v.  boot  ten,  82 
Mich.  369,  46  N.  W.  936,  which  it  cites  ap- 
provingly, together  with  many  other  cases 
involving  the  same  point.  See  Kresanowski 
v.  Northern  P.  R.  Co.  5  McCrary,  528,  18 
Fed.  229;  Doggett  v.  Illinois  C.  R.  Co.  34 
Iowa,  284 ;  Flynn  v.  Extern  R.  Co.  83  Wis. 
239,  53  N.  W.  494;  George  V.  Mobile  d  O. 
R.  Co.  109  Ala.  245,  19  So.  784 ;  Wherry  v. 
Duluth,  M.  d  N.  R.  Co.  64  Minn.  415,  67 
N.  W.  223.  The  case  of  St.  Louis  d  S.  F.  R. 
Co.  v.  Schumacher,  152  U.  S.  97,  38  L.  ed. 
361,  14  Sup.  Ct.  Rep.  479  (opinion  by  Mr. 
Justice  Brown),  is  substantially  on  all 
fours  with  the  present  case. 

I  understand  that  the  question  of  plain- 
tiff's negligence  in  occupying  the  exposed 
place  should  not  be  made  to  depend  upon 
the  probability  of  a  collision.  In  none  of 
the  cases  cited  was  there  a  probability  of 
the  accident  that  actually  occurred,  or,  for 
that  matter,  any  other  accident.  In  the 
great  majority  of  cases  trains  go  through 
without  accidents,  and  are  operated  without 
casualty.  Yet  all  kinds  of  accidents  do 
happen,  and  courts  do  not  hold  that  they 
must  be  anticipated  before  exposure  to  the 
possibility  of  them  can  be  said  to  be  negli- 
gent. In  the  minority  opinion  filed  recently 
in  the  case  of  Morgan  v.  Lake  Shore  d  M. 
S.  R.  Co.  (Mich.)  11  Det.  L.  N.  713,  101 
N.  W.  836,  many  cases  are  cited  which  hold 
that  it  is  negligence  per  se  for  a  passenger 
to  voluntarily  and  unnecessarily  stand  upon 
the  platform  of  a  coach,  and  none  of  them 
intimate  that  it  depends  upon  the  question 
of  his  knowledge  of  unusual  circumstances 
which  contribute  to  or  cause  the  accident. 
If  contributory  negligence  cannot  exist  un- 
til it  can  be  said  that  it  is  incurred  with 
the  knowledge  of  the  particular  facts  which 
are  to  cause  the  impending  accident,  there 
can  be  no  such  thing  as  contributory  negli- 
gence in  a  large  class  of  cases  where  it  has 
not  heretofore  been  questioned.  My  under- 
standing is  that  if  the  act  is  hazardous,  in 
the  light  of  human  experience,  it  is  negli- 
gence which  may  become  contributory  if 
the  injury  could  not  have  occurred  but  for 
such  negligence,  or  is  contributed  to  by  such 
negligence.  See  Quinn  v.  Illinois  C.  R.  Co. 
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51  III.  495;  Camden  d  A.  R.  Co.  v.  Hooseg. 
99  Pa.  492,  44  Am.  Rep.  120;  Worthington 
v.  Central  Vermont  R.  Co.  64  Vt.  107,  15 
L.  R.  A.  326,  23  Atl.  590;  York  v.  Maine  C. 
R.  Co.  84  Me.  117,  18  L.  R.  A.  60,  24  Atl. 
790;  Rolette  v.  Great  Northern  R.  Co.  91 
Minn.  16,  97  N.  W.  431. 

In  Warden  v.  Louisville  d  N.  R.  Co.  94 
Ala.  277,  14  L.  R.  A.  552,  10  So.  276,  the 
Alabama  supreme  court  held  it  to  be  negli- 
gence per  se  for  a  brakeman  to  unnecessa- 
rily sit  on  a  crossbeam  in  front  of  an  engine 
running  between  stations,  where  the  injury 
was  directly  the  result  of  the  pilot  colliding 
with  a  rail  of  a  bisecting  railroad.  The 
court  said :  "  Not  only  so,  but  it  is  equally 
clear  from  the  testimony  that  the  casualty 
was  directly  the  result  of  the  pilot's  col- 
liding with  a  rail  of  a  bisecting  road;  that 
no  other  part  of  the  train  or  engine  wa* 
injured;  that  no  other  of  the  several  per- 
sons on  the  train  was  hurt,  and  that  he 
would  not  have  been  hurt  but  for  his  hav- 
ing taken  this  position  on  the  pilot.  There 
being  thus  no  doubt  that  plaintiff's  pres- 
ence on  the  pilot  contributed  proximately  to 
the  injuries  he  sustained,  the  main  ques- 
tion in  the  case  is  whether  his  being  there 
at  the  time  of  the  accident  was  negligence  in 
se  on  his  part,  and  to  be  so  declared  by  the 
court,  as  a  matter  of  law.  The  authorities 
are  believed  to  be  uniform  to  the  support 
of  the  affirmative  of  this  inquiry.  The  in- 
vestigations of  the  court  and  counsel  have 
failed  to  disclose  a  single  adjudged  case  to 
the  contrary,  while  many  courts  are  upon 
record  as  holding,  either  by  analogy  or 
directly,  that  to  ride  upon  the  pilot  or  cross- 
beam in  front  of  an  engine  while  proceed- 
ing on  its  way  along  the  line  of  its  track, 
without  justifying  necessity  therefore,  in- 
volves per  se  such  negligence  as  will  defeat 
an  action  counting  upon  injuries  received 
while  so  riding,  and  which  would  not  have 
been  received  but  for  the  plaintiff's  being 
there.  Even  the  assumption  of  less  danger- 
ous, but  at  the  same  time  improper,  posi- 
tions on  moving  trains,  voluntarily  and  un- 
necessarily, has  been  many  times  held  to  be 
contributory  negligence  as  a  matter  of  law. 
neutralizing  the  negligence  of  the  defend- 
ant, and  destroying  an  otherwise  good  cause 
of  action." 

In  Baltimore  d  P.  R.  Co.  v.  Jones,  95  C 
S.  439,  24  L.  ed.  506,  a  case  where  a  train- 
man rode  on  the  pilot  or  bumper  of  an  en- 
gine, while  there  was  room  for  him  in  a 
box  car  provided  for  the  purpose,  and  where 
he  would  have  been  safe,  the  court  said: 
There  was  room  for  him  in  the  box  car,  as 
there  was  room  for  the  plaintiff  here  on 
the  train ;  and  none  of  those  in  the  box  car 
were  hurt,  as  here  all  who  remained  on 
the  cars  escaped  injury.    It  was  held  that. 
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as  the  plaintiff  would  not  have  been  injured 
had  he  used  ordinary  care,  he  was  not 
entitled  to  recover,  Mr.  -Justice  Swayne 
observing:  "  His  injury  was  due  to  his  own 
recklessness  and  folly.  He  was  himself  the 
author  of  his  misfortune.  This  is  shown 
with  as  near  an  approach  to  a  demonstra- 
tion as  anything  short  of  mathematics  will 
jjermit." 

In  Kresanowski  v.  'Northern  P.  R.  Co.  5 
McCrary,  528,  18  Fed.  229,  it  was  held 
that  the  plaintiff  himself  so  far  contributed 
to  his  injury  by  his  own  negligence  in  plac- 
ing himself  in  such  a  dangerous  position 
that  he  could  not  recover;  and  that  there 
being  evidence  that  there  was  no  room  for 
the  plaintiff  on  the  tender,  and  that  he  had 
in  effect  bean  authorized  or  invited  by  the 
company  to  ride  over  the  pilot,  that  the 
plaintiff  being  of  age,  and  able  to  see  and 
know  the  risks  of  the  position,  even  the  fact 
of  such  invitation  and  authorization  would 
not  justify  him  in  placing  himself  in  a 
position  of  obviously  great  risk  and  danger. 

Our  own  case  of  Olover  v.  Scotten,  82 
Mich.  369,  46  N.  W.  936,  is  cited  with  ap- 
proval in  the  Alabama  case,  and  commented 
on  as  follows :  "  But  the  strongest  support 
of  this  doctrine  is  found  in  the  circum- 
stances of  a  Michigan  case,  and  the  several 
decisions  which  were  made  in  different 
actions  which  grew  out  of  it.  The  facts 
were  that  a  switchman  in  the  employ  of  a 
railway  company  was  killed.  The  engine 
upon  which  he  was  employed,  and  which 
was  at  the  time  engaged  in  switching  cars 
about  the  yard  of  the  company,  ran  into  a 
truck  owned  by  the  defendant,  an  individual 
having  no  connection  with  the  railway  com- 
pany, and  driven  by  his  teamster.  The  re- 
sult of  the  collision  was  the  death  of  the 
switchman,  injury  to  defendant's  teamster, 
and  destruction  of  the  truck  and  team. 
The  switchman  at  the  time  of  the  collision 
was  sitting  on  the  crossbeam  of  the  pilot, 
with  his  feet  hanging  down  over  the  '  cow- 
catcher.' .  .  .  Several  actions  grew  out  of 
the  transaction.  The  teamster  sued  the 
railroad  company,  counting  on  the  personal 
injuries  he  sustained.  The  company  was 
found  negligent,' and  judgment  went  against 
it,  which  was  paid.  The  railroad  company 
also  paid  the  owner  for  the  loss  of  his 
truck  and  team.  The  personal  represen- 
tative of  the  dead  switchman  sued  the  rail- 
road company  in  the  circuit  court  of  the 
United  States,  claiming  that  the  death  of 
his  intestate  resulted  from  the  negligence  of 
the  ra?1-oad  company  in  not  ringing  the 
bell  or  blowing  the  whistle  for  the  crossing 
over  which  the  truck  was  passing  when  the 
collision  occurred,  in  not  having  a  flagman 
there  to  keep  the  way  clear,  in  obstructing 
the  switchman's  view  of  the  crossing,  etc. 
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Judge  Brown,  now  of  the  Supreme  Court  of 
the  United  States,  before  whom  that  case 
was  tried,  directed  a  verdict  for  the  defend- 
ant, upon  the  ground  that  the  switchman 
was  guilty  of  contributory  negligence  in 
being  at  the  time  on  the  crossbeam  of  the 
pilot.  The  administrator  of  the  switchman 
then  sued  the  owner  of  the  team  and  truck, 
and  this  last  case  went  to  the  supreme 
court  of  Michigan,  and  was  there  deter- 
mined against  the  plaintiff,  who  had  re- 
covered in  the  nisi  prius  court,  on  the 
ground  that  the  trial  judge  had  left  it  to 
the  jury  to  say  whether  the  switchman  was 
guilty  of  contributory  negligence,  when  the 
court  itself  should  have  determined  that  he 
was  guilty  of  negligence  which  contributed 
to  his  death  as  a  matter  of  law,  and  thus 
withdrawn  that  issue  from  the  jury  alto- 
gether. Grant,  J.,  rendering  the  opinion  of 
the  court  said:  'Several  questions  are 
raised  by  the  record,  but  the  plaintiff's 
right  to  recover  is  barred  by  his  decedent's 
contributory  negligence,  rendering  a  deter- 
mination of  the  other  questions  unnecessary. 
There  is  no  dispute  about  the  facts.  The 
judge  found  as  a  fact,  and  so  charged  the 
jury,  that  there  was  no  testimony  in  the 
case  that  the  deceased  was  obliged  to  ride 
upon  the  cowcatcher,  and  left  it  to  the 
jury  to  determine  whether  or  not  this  con- 
stituted negligence  on  his  part.  In  the. 
absence  of  proof,  we  cannot  believe  that  any 
railroad  company  requires  its  switchmen, 
or  any  of  its  employees,  to  ride  in  so  danger- 
ous a  place.  There  was  a  safer  place  for 
him  to  ride.  lie  was  neither  required  nor 
directed  to  ride  in  a  position  which  every 
person  of  ordinary  intelligence  and  observa- 
tion knows  was  the  most  dangerous  he 
could  -well  have  chosen.  The  fact  that  upon 
switch  engines  switchmen'  rode  standing 
upon  the  platform  provided  for  them  in 
front  of  the  engine  had  no  tendency  to 
prove  that  the  deceased  was  justified  in 
riding  in  a  sitting  posture  upon  the  cow- 
catcher of  a  road  engine;  nor  would  the 
fact  that  switchmen  were  in  the  habit  of 
riding  upon  the  cowcatcher  excuse  the  de- 
ceased, as  between  him  and  defendant.  Yet 
the  judge  substantially  left  the  jury  to  de- 
termine the  question  of  contributory  negli- 
gence by  the  determination  of  the  question 
as  to  whether  the  deceased  was  riding  in 
the  usual  and  ordinary  place  upon  the 
engine.  If  switchmen  always  rode  there, 
still  that  fact  would  not  take  them  with- 
out the  rule  of  contributory  negligence. 
When  a  safer  place  is  provided,  and  em- 
ployees choose  a  more  dangerous  one,  they 
do  it  at  their  own  risk.  The  difference  in 
danger  between  standing  on  a  plauorm  of  a 
regular  switch  engine  and  sitting  on  a 
cowcatcher  with  one's  legs  hanging  over  it 
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is  apparent.  In  the  one  case  the  switchman 
is  ready  to  jump  upon  the  approach  of 
danger;  in  the  other,  considerable  time 
must  elapse  before  he  could  recover  his 
standing  position  upon  the  pilot  beam  and 
put  himself  in  readiness  to  avoid  danger. 
In  the  present  case  deceased  was  the  only 
one  upon  the  engine  who  was  injured.  He 
chose  the  only  place  in  which  he  could 
have  been  injured,  and  chose  a  sitting 
posture  instead  of  a  standing  posture.'" 
In  this  Michigan  case  there  was  a  collision 
not  to  be  expected,  and  there  was  no  sug- 
gestion of  the  theory  that  a  man  was  not 
to  be  charged  with  contributory  negligence 
unless  he  had  notice  of  the  danger. 

The  case  of  Martin  v.  Baltimore  <£  O.  R. 
Co.  41  Fed.  125,  is  another  case  where  an 
employee,  unnecessarily  in  a  place  of 
danger,  i.  e.t  on  the  platform,  who  was  in- 
jured by  an  unforeseen  collision,  was 
chargeable  with  contributory  negligence. 
See  also  Judkins  v.  Maine  C.  R.  Co.  80  Me. 
417,  14  Atl.  735;  Hickey  v.  Boston  <£  L.  R. 
Co.  14  Allen,  429;  Lehigh  Valley  R.  Co.  v. 
Qreiner,  113  Pa.  600,  6  Atl.  246.  This  case 
arose  over  an  accident  caused  by  a  collision. 
Martensen  v.  Chicago,  R.  I.  d  P.  R.  Co. 
60  Iowa,  705,  15  N.  W.  569. 

The  Federal  Supreme  Court  has  held  to 
the  same  rule  in  Baltimore  &  P.  R.  Co.  v. 
Jones,  95  U.  S.  439,  24  L.  ed.  506.  It  was 
applied  to  a  laborer  who  rode  on  a  pilot, 
rather  than  in  a  car  provided  for  the  pur- 
pose, as  we  have  already  shown;  while,  as 
already  said,  the  case  of  St.  Louis  <£  S.  F. 
R.  Co.  v.  Schumacher,  152  U.  S.  79,  38  L.  ed. 
362,  14  Sup.  Ct.  Rep.  479,  is  not  distinguish- 
able from  the  present  case,  and  contains  no 
hint  that  the  effect  of  plaintiff's  negligence 
was  any  different  because  he  did  not  know 
of  exceptional  conditions  and  dangers.  We 
can  only  ingraft  such  a  rule  upon  the  law 
by  overruling  not  only  a  large  number  of 
cases  in  the  various  state  and  Federal 
courts,  but  the  cases  of  Clover  v.  Scotten, 
Benage  v.  Lake  Shore  d  M.  8.  R.  Co.  102 
Mich.  73,  60  N.  W.  286,  and  Nieboer  v. 
Detroit  Electric  R.  Co.  128  Mich.  486,  87 
N.  W.  626.  In  both  of  the  last-mentioned 
cases  there  were  dissenting  opinions,  which 
took  the  ground  that  the  question  of  con- 
tributory negligence  depended  upon  the 
apparent,  and  not  unforseen,  dangers.  See 
dissentihg  opinions  102  Mich.  77,  60  N.  W. 
286,  and  128  Mich.  491,  87  N.  W.  626.  But 
the  doctrine  was  not  accepted,  but  dis- 
tinctly denied  in  both.  See  opinion  of 
Long,  J.,  102  Mich.  76,  60  N.  W.  286,  and 
Grant,  J.,  128  Mich.  488,  87  N.  W.  626,  and 
authorities  cited,  including  Olover  v.  Scot- 
ten,  which  is  approved  and  followed  in  the 
former.  The  rule  of  Clover  v.  Scot  ten  ha? 
been  applied  in  many  cases.  It  was  an- 
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nounced  by  a  unanimous  bench,  and,  until 
the  Case  of  Benage,  it  does  not  seem  to 
have  been  questioned.  That  was  an  ex- 
treme case  in  this,  viz.,  that  the  nature  of 
the  accident  was  extraordinary, — so  much 
so  that  it  afforded  a  plausible  reason  for 
the  view  taken  in  the  minority  opinion. 
But  it  was  seen  that  the  principle  then  an- 
nounced, had  it  been  adopted,  would  be 
forced  upon  us  in  all  cases  by  inexorable 
logic,  and  it  was  deliberately  discarded. 

It  is  claimed  that  the  question  is  af- 
fected by  the  conversation  between  the 
plaintiff  and  the  assistant  superintendent, 
t.  e.,  the  latter  said:  "You  had  better  go 
inside,"  to  which  the  former  answered,  "  I 
thought  I  would  stay  here  and  look  after 
the  tools ;  I  have  a  good  seat*  "  to  which 
the  former  responded.  "  All  right,  then." 
It  is  only  upon  the  theory  that  this  gives 
the  jury  the  right  to  infer  from  these 
words  that  which  they  do  not  import, 
viz.,  that  the  assistant  superintendent'* 
answer,  or  his  failure  to  insist  upon  plain- 
tiff's going  inside,  relieved  the  plaintiff 
from  the  assumption  of  the  risk  and  the 
consequent  contributory  negligence.  It  does 
not  justify  the  inference  of  a  request  to  stay 
and  care  for  the  tools,  nor  is  it  evidence 
of  more  than  acquiescence  in  the  determina- 
tion of  the  plaintiff  to  ride  on  the  open  car, 
where  he  said  he  had  a  good  seat,  at  his 
own  risk.  The  case  is  not  different  from 
that  of  a  passenger  who  rides  on  a  plat- 
form. The  trainmen  seldom  order  such  to 
go  inside,  yet  the  failure  to  do  so  does  not 
relieve  the  passenger  from  injuries  resulting 
therefrom.  The  rule  is  that,  when  one 
voluntarily  and  unnecessarily  occupies  the 
dangerous  place,  he  is  guilty  of  contribu- 
tory negligence.  There  is  nothing  in  the 
testimony  to  indicate  that  plaintiff  did  not 
voluntarily  and  unnecessarily  occupy  this 
place  of  danger,  hence  the  jury  should  not 
be  permitted  to  infer  the  contrary.  Quinn 
v.  Illinois  C.  R.  Co.  51  111.  495 ;  Camden  & 
A.  R.  Co.  v.  Roosey,  99  Pa.  492,  44  Am. 
Rep.  120;  Worthington  v.  Central  Vermont 
R.  Co.  64  Vt.  107,  15  L.  R.  A.  326,  23  Atl. 
590.  See  opinion  of  Hooker,  J.,  in  case  of 
Morgan  v.  Lake  Shore  d  M.  8.  R.  Co. 
(Mich.)  11  De*.  L.  N.  713,  101  N.  W.  836, 
for  other  authorities. 

In  the  absence  of  any  conversation,  it  is 
clear  that  no  claim  could  be  made  that  his 
act  was  not  voluntary.  The  conversation 
actually  had  shows  that  the  company's 
agent  protested  against  his  staying,  i.  e.f 
c^ave  him  warning  that  he  better  go  inside. 
The  plaintiff  not  only  remained  outside 
voluntarily,  but  rather  insisted  on  staying 
there.  It  is  as  though  he  begged  the  privi 
'e<re.  No  further  protest  was  made.  The 
assistant  superintendent  said,  "Very  well, 
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then ;  "  in  other  words,  "  Do  so  if  you  wish 
to."  The  fact  that  plaintiff  said  he  went 
there  to  watch  the  tools  does  not  justify 
the  assumption  that  he  did  not  go  there 
voluntarily  and  unnecessarily,  or  that  he 
was  even  asked  to  stay  and  watch  the  tools, 
if  that  would  in  any  case  change  his  lia- 
bility to  answer  for  the  negligence  as  his 
own  voluntary  act.  Wiggins  Ferry  Co.  v. 
Hill,  112  111.  App.  476. 

I  do  not  express  an  opinion  on  other 
points. 

The  judgment  should  be  affirmed. 

Grant,  J.,  concurred   with   Hooker,  J. 

Ostrander,  J.,  dissenting: 

I  am  in  favor  of  affirming  the  judgment 
for  defendant,  upon  the  ground  that  the 
defendant  is  not  shown  to  have  been  guilty 
of  the  negligence  relied  upon. 
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It  1m  not  nearligrence,  as  matter  of  lavr, 
for  a  passenger  who  in  upon  a  train 
■o  crowded  that  he  cannot  find  a  seat, 
and  becomes  sick  because  of  lack  of  proper 
ventilation  and  tobacco  smoke,  to  seek  re- 
lief upon  the  platform  when  unable  to  reach 
a   window. 

(Hooker  and  Grant,  J  J.,  dissent.) 
(December    30,    1904.) 

ERROR  to  the  Circuit  Court  for  Lenawee 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Weaver,  Morgan,  ft  Priddy, 
for  plaintiff  in  error: 

Plaintiff  is  not  entitled  to  recover  in  this 
action. 

Upham  v.  Detroit  City  R.  Co.  85  Mich. 
12,  12  L.  R.  A.  129,  48  N.  W.  199;  Quinn  v. 
Illinois  C.  R.  Co.  51  111.  495;  Camden  d 
A  R.  Co.  v.  Hoosey,  99  Pa.  492,  44  Am. 
Rep.  120;  Worthington  V.  Central  Vermont 
R.  Co.  64  Vt.  107,  15  L.  R.  A.  326,  23  Atl. 

Note. — For  other  cases  In  this  series  as  to 
negligence  of  passenger  In  riding  on  plat- 
form of  railroad  car,  see  Lynn  v.  Southern  P. 
Co.  24  L.  R.  A.  710.  and  cases  In  note  there- 
to :  Mitchell  v.  Southern  P.  R.  Co.  11  L.  R.  A. 
130,  and  note;  Cleveland,  C.  C.  ft  St.  L.  R.  Co. 
y.  Money  bun,  34  L.  R.  A.  141 ;  Graham  v. 
McNeill,  43  L.  R.  A.  300;  Benedict  v.  Minne- 
apolis ft  St.  L.  R.  Co.  57  L.  R.  A.  639. 
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590;  Cleveland,  C.  C.  d  St.  L.  R.  Co.  v. 
Moneyhun,  146  Ind.  147,  34  L.  R.  A.  141, 
44  N.  E.  1106;  Goodwin  v.  Boston  d  M.  R. 
Co.  84  Me.  203,  24  Atl.  816;  Fisher  v. 
Wert  Virginia  d  P.  R.  Co.  39  W.  Va.  366, 
23  L.  R.  A.  758,  19  S.  E.  578,  42  VV.  Va. 
183,  33  L.  R.  A.  69,  24  S.  E.  570;  Alabama 
O.  8.  R.  Co.  v.  Hawk,  72  Ala.  112,  47  Am. 
Rep.  403;  Jackson  v.  Crilly,  16  Colo.  103. 
26  Pac.  331 ;  Paterson  v.  Central  R.  d  Bkg. 
Co.  85  Ga.  653,  11  S.  E.  872;  Bemiss  v. 
New  Orleans  City  d  Lake  R.  Co.  47  La. 
Ann.  1671,  18  So.  711;  Wendell  v.  New 
York  C.  d  H.  R.  R.  Co.  91  N.  Y.  420; 
Hayes  v.  Norcross,  162  Mass.  546,  39  N.  E. 
282 ;  Wallace  v.  New  York,  N.  H.  d  H.  R. 
Co.  165  Mass.  236,  42  N.  E.  1125;  Krenzer 
v.  Pittsburg,  C.  C.  d  St.  L.  R.  Co.  151  Ind. 
587,  68  Am.  St.  Rep.  252,  43  N.  E.  649, 
52  N.  E.  220;  Lewis  v.  Baltimore  d  O.  R. 
Co.  38  Md.  588,  17  Am.  Rep.  521 ;  Shirk  v. 
Wabash  R.  Co.  14  Ind.  App.  126,  42  N.  E. 
656;  Reynolds  v.  New  York  C.  d  H.  R.  R. 
Co.  58  N.  Y.  248;  Lofdahl  v.  Minneapolis, 
St.  P.  d  S.  Ste.  M.  R.  Co.  88  Wis.  421, 
60  N.  W.  795 ;  Butler  v.  Pittsburgh  d  B.  R. 
Co.  139  Pa.  195,  21  Atl.  500;  Ecliff  v. 
Wabash.  St.  L.  d  P.  R.  Co.  64  Mich.  196, 
31  N.  VV.  180 ;  Patterson,  Railway  Accident 
Law,  272 :  Cincinnati,  I.  St.  L.  d  C.  R.  Co. 
v.  McLain,  148  Ind.  188,  44  N.  E.  306; 
St.  Louis  S.  W.  R.  Co.  v.  Rice,  9  Tex.  Civ. 
App.  509,  29  S.  W.  525;  Scheiber  V.  Chi- 
cago, St.  P.  M.  d  O.  R.  Co.  61  Minn.  499,  63 
N.  W.  1034;  Chicago  d  N.  W.  R.  Co.  v. 
Carroll,  5  111.  App.  201 ;  Toledo  St.  L.  d  K. 
C.  R.  Co.  v.  Wingate,  143  Ind.  125,  37  N.  E. 
274,  42  N.  E.  477 :  Hickey  v.  Boston  d  L.  R. 
Co.  14  Allen,  429;  York  v.  Maine  C.  R. 
Co.  84  Me.  117,  18  L.  R.  A.  60,  24  Atl.  790; 
Lasky  v.  Canadian  P.  R.  Co.  83  Me.  461, 
22  Atl.  367 ;  Rolette  v.  Great  Northern  R. 
Co.  91  Minn.  16,  97  N.  W.  431 ;  Louisville 
d  N.  R  .Co.  v.  Bisch,  120  Ind.  549,  22  N.  E. 
662;  2  Wood,  Railroads,  308,  note;  Beach, 
Contrib.  Neg.  149. 

Messrs.  Bird  ft  Sampson,  for  defendant 
in  error: 

Whenever  there  is  any  showing  of  neces- 
sity for  a  passenger  going  upon  the  plat- 
form it  is  a  question  for  the  jury. 

Ashton  v.  Detroit  City  R.  Co.  78  Mich. 
587,  44  N.  VV.  141 ;  Dickinson  v.  Port  Huron 
d  N.  W.  R.  Co.  53  Mich.  43,  18  N.  W.  553; 
Trumbull  v.  Erickson,  38  C.  C.  A.  536,  97 
Fed.  891 ;  Van  Zile,  Bailments  &  Carriers, 
§  631 ;  Lasky  v.  Canadian  P.  R.  Co.  83  Me. 
461,  22  Atl.  367;  Strand  v.  Chicago  d  W. 
M.  R.  Co.  64  Mich.  216,  31  N.  W.  184. 

Moore,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  recovered  a  judgment  for 
injuries  received  by  him  while  a  passenger 
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on  defendant's  road.  The  case  is  brought 
here  by  writ  of  error. 

There  is  scarcely  any  dispute  about  the 
facts.  Plaintiff  resides  near  Woodstock 
station  on  the  Ypsilanti  branch  of  the  Lake 
Shore  &  Michigan  Southern  Railway.  The 
defendant  advertised  an  excursion  at  re- 
duced rates  for  the  Hillsdale  fair  in  1901. 
On  the  last  day  of  the  fair,  plaintiff  pur- 
chased a  round-trip  ticket  to  Hillsdale  and 
return,  good  for  that  da\'  only.  On  the 
way  to  Hillsdale  in  the  morning  there  were 
eleven  coaches.  On  the  return  trip  there 
were  only  five  coaches  in  the  train,  and 
plaintiff  claims  that  all  the  seats  were 
occupied,  and  people  were  standing  in  the 
aisles  and  upon  the  platforms;  that  he 
made  his  way  up  onto  the  rear  platform  of 
the  fourth  car,  and  when  the  train  started 
he  stepped  into  the  rear  end  of  the  coach, 
and  found  standing  room  near  the  door; 
that  the  car  in  which  he  stood  was  badly 
crowded,  men  were  smoking  in  the  car, 
and  it  was  hot,  the  ventilation  was  poor, 
and  by  the  time  the  train  had  proceeded 
3  or  4  miles  he  felt  sick,  and  thought 
he  would  faint,  and,  not  being  able  to  get 
near  a  window,  he  opened  the  door,  and 
stepped  out  on  the  platform.  Thinking 
that  riding  backwards  might  increase  his 
sickness,  he  stepped  across  on  the  opposite 
platform,  and  turned  his  back  to  the  end  of 
the  car,  leaned  against  it.  and  held  onto  the 
hand  rail.  He  stood  in  this  position  for  a 
few  moments,  when  he  lost  consciousness, 
and  rolled  down  the  steps  and  off  onto  the 
ground.  He  also  claims  the  train  was  run- 
ning upwards  of  40  miles  an  hour. 

The  only  question  involved  here  is 
whether  the  plaintiff,  as  a  matter  of  law, 
under  all  the  circumstances,  was  guilty  of 
contributory  negligence  in  going  out  upon 
the  platform  to  relieve  his  sickness.  The 
plaintiff  claims  he  was  not.  The  defendant 
insists  he  was,  and  that  a  verdict  should 
have  been  directed  in  its  favor. 

Before  discussing  this  question  it  is 
proper  that  we  should  say  that  we  are  not 
at  liberty  on  this  record  to  consider  the 
questions  of  defendant's  negligence,  and  of 
whether  that  negligence  was  the  proximate 
cause  of  plaintiff's  injury.  These  ques- 
tions were  not  raised  in  the  lower  court. 
The  question  of  defendant's  negligence  is 
not  raised  in  this  court.  The  question  of 
that  negligence  being  the  proximate  cause 
of  plaintiff's  injury  is  raised  in  this  court 
only  :n  this  way:  "  In  no  view  of  this  case 
can  it  be  said  that  any  alleged  act  of  the 
defendant  was  the  proximate  cause  of  the 
accident  to  the  plaintiff.  The  sole  cause  of 
the  accident  to  plaintiff  was  his  own  act  in 
leaving  a  place  of  safety  within  the  coach 
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and  assuming  a  perilous  position  on  the  out- 
side." We  are  referred  to  no  assignment 
of  error  to  which  this  argument  is  ap- 
plicable, and  diligent  search  on  our  part 
has  enabled  us  to  find  none.  We  therefore 
conclude,  as  heretofore  stated,  that  this 
question  is  not  presented  by  the  record.  In 
deciding  this  case  we  therefore  assume  that 
while  plaintiff  was  on  the  platform  he  was 
injured  in  consequence  of  defendant's  negli- 
gence,— negligence  which  was  the  proximate 
cause  of  his  injury. 

The  question  then  presented  for  our  deter- 
mination is  whether,  under  the  circum- 
stances, plaintiff  was  negligent  in  leaving 
the  car  and  going  on.  the  platform,  so  as  to 
bar  his  recovery  for  an  injury  there  re- 
ceived as  a  direct  consequence  of  defend- 
ant's negligence.  It  must  be  confessed 
there  is  a  want  of  uniformity  in  the  de- 
cisions as  to  whether  a  person  should  be 
chargeable,  as  a  matter  of  law,  with  con- 
tributory negligence,  in  going  out  upon  the 
platform  when  no  seat  was  furnished  him 
in  the  car.  The  New  York  court  has  held 
that  in  going  upon  the  platform,  where 
the  company  failed  to  furnish  a  passenger  a 
seat,  he  was  not,  as  a  matter  of  law,  charge- 
able with  contributory  negligence.  Willis 
v.  Long  Island  R.  Co.  34  N.  Y.  670.  The 
Wisconsin  court  has  held  that  where  a 
passenger  voluntarily  goes  upon  a  plat- 
form, where  no  seat  is  furnished  him,  it 
is  a  question  for  the  jury  to  say  whether  he 
was  guilty  of  contributory  negligence. 
Ward  v.  Chicago,  M.  &  St.  P.  R.  Co.  102 
Wis.  215,  78  N.  W.  442.  The  Minnesota 
court  has  held — and  this  holding  has  been 
followed  by  several  other  states — that 
where  a  passenger  voluntarily  goes  out 
upon  the  platform,  where  no  seat  is  pro- 
vided for  him,  but  there  is  standing  room 
in  the  car.  he  is  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  Rolette  v.  Great 
Northern  R.  Co.  91  Minn.  16,  97  N.  W.  431. 

It  is  the  claim  of  defendant  that  the  last 
case  mentioned  is  sustained  by  the  great 
weight  of  authority,  and  should  control ; 
citing  many  cases,  and  especially  Cleveland, 
C.  C.  d  St.  L.  Co.  v.  Moneyhun,  146  Ind. 
147,  34  L.  R.  A.  141,  44  N.  E.  1106,  which 
it  is  claimed  is  a  parallel  case  to  the  one 
at  bar.  While  the  case  resembles  this  one 
in  many  respects,  it  may  be  distinguished 
in  some  important  particulars.  It  appears 
from  the  opinion  in  Cleveland,  C.  C.  d  St. 
L.  R.  Co.  v.  Moneyhun,  that  the  record  does 
not  disclose  what  made  the  plaintiff  sick. 
It  also  appears  "he  was  not  content  to 
stop  on  the  platform,  but  went  upon  the 
lower  step,  *  and  stood  there  with  his  back 
towards  the  platform  and  his  head  leaning 
outward.' "    The  court  was  of  the  opinion 
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that  the  facts  disclosed  a  clear  case  of  con- 
tributory negligence,  and  so  held.  In  our 
view  of  the  case  we  do  not  need  to  decide 
which  of  these  lines  of  cases  is  sustained  by 
the  weight  of  authority.  All  of  them 
recognize  the  rule  that,  if  the  passenger  is 
necessarily  on  the  platform  because  of  con- 
ditions created  by  the  railway  company,  he 
is  not  precluded  from  recovering  damages. 

Section  6303,  Comp.  Laws,  reads :  "  In 
case  any  passenger  on  any  such  road  shall 
be  killed  or  injured  while  on  the  platform 
of  a  car  or  while  in  or  on  any  baggage  or 
freight  car  in  violation  of  the  printed  regu- 
lations of  the  company  posted  up  at  the 
time,  in  a  conspicuous  place  inside  its 
passenger  cars  then  in  the  train,  such  com- 
pany shall  not  be  liable  for  the  injury,  if 
the  injury  be  occasioned  by  the  person  being 
improperly  on  such  platform,  or  within 
such  baggage  or  freight  car,  or  after  hav- 
ing been  notified  by  the  conductor  or  any 
other  person  having  charge  of  any  train 
that  such  person  is  not  in  the  proper  place: 
Provided,  said  company  at  the  time  fur- 
nished room  and  seats  inside  its  passenger 
cars  sufficient  for  the  proper  accommoda- 
tion of  its  passengers." 

This  statute  clearly  recognizes,  by  infer- 
ence at  least,  that  conditions  may  arise 
where  one  would  be  entitled  to  recover, 
even  though  he  was  riding  upon  the  plat- 
form. There  was  testimony  in  the  case 
from  which  the  jury  might  find  not  only 
that  the  cars  were  so  crowded  that  all  the 
seats  were  occupied,  but  from  which  they 
might  easily  draw  the  inference  that  the 
passenger  became  faint  because  of  the  con- 
ditions existing  as  the  result  of  negli- 
gence on  the  part  of  the  defendant,  and, 
as  he  could  not  get  to  a  window  to  relieve 
his  faintness,  he  sought  what  is  usually  an 
effective  remedy,  fresh  air.  at  the  only 
place  he  could  find  it.  We  do  not  think  it 
can  be  said,  as  a  matter  of  law,  that  this 
was  contributory  negligence. 

It  is  said :  "  It  was  error  for  the  court  to 
charge  the  jury  where  the  court  states, 
'  and  you  find  that  plaintiff  was  thrown 
off  the  platform  onto  the  ground  and  in- 
jured by  reason  of  such  sickness  so  caused, 
and  by  reason  of  the  speed  of  the  train. — 
that  is,  the  high  rate  of  speed  of  the  train 
over  this  track,— or  the  tipping  of  the  plat- 
form on  a  curve  in  the  track,  then  plaintiff 
would  be  entitled  to  recover.'  And  we  sub- 
mit there  was  no  testimony  that  would 
justifiy  this  charge  as  to  the  high  rate  of 
speed  as  affecting  plaintiff's  falling  from 
the  train.  Nor  is  there  any  allegation  in 
the  declaration  that  the  speed  of  the  train 
was  in  any  manner  the  cause  of  plaintiff 
falling  from  the  train."  The  question  of 
the  high  rate  of  speed  being  negligence  was 
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not  raised.  We  think  there  was  testimony 
of  the  high  rate  of  speed.  We  also  think 
the  following  averment  was  sufficient: 
"  That  while  he  was  standing  at  said  door, 
holding  onto  the  hand  railing  on  the  end 
of  the  car,  he  became  and  was  unconscious 
by  reason  of  said  foul  and  unwholesome 
air,  and  fell  from  said  train  while  the  same 
was  running  at  a  high  rate  of  speed,  and 
struck  with  great  force  on  the  ground." 
Judgment  is  affirmed. 

Carpenter  and  Montgomery,  JJ.,  con- 


Hooker,  J.,  dissenting: 

That  one  who  disregards  the  rules  of  a 
railroad  company  so  far  as  to  voluntarily 
ride  upon  the  platform  of  a  passenger 
coach,  in  the  face  of  the  well-known  and 
generally  recognized  danger  of  so  doing,  as- 
sumes the  attendant  risks,  is  so  well  estab- 
lished by  the  authorities  in  this  country 
that  counsel  do  not  appear  to  question  the 
proposition.  They  say  in  their  brief  that 
"  in  the  case  at  bar  we  are  willing  to  admit 
that,  if  there  was  standing  room  in  the 
car,  plaintiff's  standing  upon  the  platform 
was  prima  facie  negligence,  and,  if  no  cir- 
cumstances had  been  shown  which  overcame 
that  presumption,  then  a  verdict  should 
have  been  directed  by  the  trial  judge." 
They  claim  that  the  rule  does  not  apply  be- 
cause the  circumstances  show  that  their 
client  did  not  so  ride,  but  was  there  from 
necessity. 

Two  reasons  are  given  for  his  going  into 
a  place  of  danger :  ( 1 )  He  found  no  vacant 
seat  in  the  car.  (2)  The  air  was  warm 
and  vitiated  from  the  breathing  of  the  pas- 
sengers, and  he  felt  faintness  and  suffoca- 
tion. 

The  rule  of  law  is  succinctly  stated  in 
Wood  on  Railroads,  1327,  to  the  effect  that 
railroads  are  liable  when  the  injured  pas- 
senger is  compelled  to  ride  upon  the  plat- 
form, but  not  where  he  is  unnecessarily 
riding  tnere.  The  cases  there  cited  support 
the  rule.    Elliott,  Railroads,  §  1630. 

It  has  been  suggested  in  our  consideration 
of  this  case  that  $  6303  of  our  Compiled 
Laws  is  a  complete  answer  to  the  defend- 
ant's claim  that  the  plaintiff  was  negligent 
in  riding  on  the  platform.  It  reads  as 
follows:  "  (6303)  Sec.  2.  In  case  any  pas- 
senger on  any  such  road  shall  be  killed  or 
injured  while  on  the  platiorm  of  a  car,'  or 
while  in  or  on  any  baggage  or  freight  car 
in  violation  of  the  printed  regulations  of 
the  company,  posted  up  at  the  time  in  a 
conspicuous  place  inside  its  passenger  cars 
then  in  the  train,  such  company  shall  not 
be  liable  for  the  injury,  if  the  injury  be 
occasioned  by  the  person  being  improperly 
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on  such  platform  or  within  such  baggage 
or  freight  car,  or  after  having  been  notified 
by  the  conductor  or  any  other  person  hav- 
ing charge  of  any  train,  that  such  person 
is  not  in  the  proper  place:  Provided,  said 
company  at  the  time  furnished  room  and 
seats  inside  its  passenger  cars  sufficient  for 
the  proper  accommodation  of  its  pass- 
engers." 

The  case  of  Willis  v.  Long  Island  R.  Co. 
34  N.  Y.  675,  is  cited  as  an  authority  for  a 
construction  of  this  statute  (which  is 
similar  to  the  New  York  statute),  to  the 
effect  that  under  this  statute,  inasmuch  as 
it  provides  that  one  injured  while  riding 
on  a  platform  cannot  recover,  provided  he 
could  have  found  a  seat  in  the  car,  the 
inverse  of  this  must  follow,  i.  e.,  that,  if  he 
could  not  find  a  seat  in  the  car,  he  could  go 
upon  the  platform  at  the  risk  of  the  com- 
pany. We  doubt  if  that  case  is  authority 
for  such  a  proposition,  and,  if  it  were,  it 
should  not,  in  our  opinion,  be  followed. 
We  have  frequently  shown  the  danger  of 
extending  statutes  by  indulging  in  such 
inferences,  especially  upon  cases  that  have 
been  discredited,  as  that  case  has.  It 
cannot  be  said  that  we  took  that  statute 
with  the  construction  placed  upon  it  by 
that  case,  for  it  was  a  part  of  our  law  long 
before  that  case  was  decided.  See  Comp. 
Laws  1857,  §  1988.  Moreover,  the  con- 
cession quoted  from  plaintiff's  brief,  and 
the  failure  to  make  such  claim,  indicate 
that  plaintiff's  own  counsel  do  not  care  to 
contend  for  such  a  construction.  It  is 
doubtful  if  the  railroad  laws  of  any  state 
in  the  Union  fail  to  contain  a  similar 
statute,  and  in  few,  if  any.  of  them  has  it 
been  permitted  to  affect  the  general  rule  as 
to  contributory  negligence  above  quoted. 

Counsel's  admission,  then,  relieves  us 
from  discussing  the  proposition  that  the 
failure  to  find  a  seat  absolved  the  plaintiff 
from  the  ordinary  consequences  of  volun- 
tarily riding  on  the  platform.  That  fact 
created  no  necessity  for  his  doing  so.  We 
have  nothing  left  to  consider  but  the  condi- 
tion of  the  car. 

It  is  not  claimed  that  there  was  not 
standing  room  in  the  coach,  and  the  evi- 
dence shows  that  the  plaintiff  had  only  a 
couple  of  miles  or  so  to  ride  before  the  train 
would  reach  a  station,  at  which  the  crowded 
condition  would  be  measurably  relieved,  and 
he  testified  that  he  expected  that  he  could 
then  get  a  seat,  when  he  entered  the  car 
and  found  all  seats  occupied.  The  plaintiff 
stood  near  a  door,  which  was  shut,  accord- 
ing to  his  testimony.  He  did  not  make 
known  his  discomfort  to  the  conductor  who 
took  up  his  ticket,  nor  to  the  passengers, 
some  of  whom  were  his  acquaintances,  and 
ask  them  to  raise  the  windows.  He  did  not 
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open  the  door  a  few  inches,  and  stand  with 
his  face  to  the  opening,  or  throw  the  door 
wide  open,  and  thus  ventilate  the  car.  He 
was  acquainted  with  the  road,  had  only 
6  miles  or  thereabouts  to  go  from  Hillsdale 
to  North  Adams,  had  gone  4  miles,  expected 
a  seat  when  2  miles  more  should  have  been 
traveled,  but  opened  the  door  and  went  out. 
A  fair  statement  is  that  he  felt  the  need  of 
better  air,  and  that  he  went  into  a  place  of 
danger  to  get  it,  without  any  attempt  to 
have  the  air  in  the  car  changed,  or  to  get 
relief  in  any  other  way,  or  to  endure  a  few 
minutes  longer  rather  than  to  incur  hazard 
to  his  life.  Doubtless,  circumstances  might 
arise  which  would  make  it  proper  to  leave 
a  dangerous  place  for  one  less  dangerous, 
but  there  is  nothing  to  show  that  he  was  in 
danger  of  anything  serious  in  the  car,  yet  he 
jeopardized  his  life  to  escape  a  compara- 
tively slight  discomfort. 

In  Quinn  v.  Illinois  C.  R.  Co.  51  111.  495. 
the  court  said :  "  This  brief  statement  of  the 
facts,  about  which  there  is  no  controversy, 
shows  there  is  no  ground  whatever  for 
maintaining  this  action.  It  was  the  negli- 
gence of  the  deceased,  not  that  of  the  rail- 
way company,  which  caused  his  death.  He 
was  chargeable  with  extreme  carelessness, 
and  we  cannot  see  on  what  grounds  any 
material  negligence  can  be  attributed  to  the 
company.  He  had  voluntarily  taken  a 
dangerous  position  which  resulted  in  his 
death,  and  there  is  no  reason  why  the  com- 
pany should  be  made  to  pay  damages  there- 
for. Admitting,  however,  as  claimed  by 
appellant's  counsel,  that  the  conductor 
should  have  advised  the  deceased  to  enter 
the  car.  at  least  while  paying  his  fare,  his 
failure  to  do  so  was  as  nothing  when  com- 
pared with  the  gross  negligence  of  the 
deceased.  The  death  of  the  unfortunate 
man  can  be  attributed  only  to  his  own 
recklessness.  It  is  urged,  however,  that 
this  question  should  have  been  left  to  the 
jury.  The  practice  adopted  by  the  court 
cannot  be  safely  followed  in  many  cases. 
Whenever  there  is  evidence  tending  to  prove 
the  issue,  the  plaintiff  has  a  right  to  take 
the  verdict  of  a  jury.  But  if  this  had  gone 
to  the  jury,  and  they  had  found  for  the 
plaintiff,  the  court  should  have  set  aside 
their  verdict,  or,  if  it  had  refused  to  do  so, 
it  would  have  been  set  aside  by  tnis  court." 

In  Camden  &  A.  R.  Co.  v.  Hoosey.  99  Pa. 
492,  44  Am.  Rep.  120,  the  court  said: 
"Assuming  for  the  present  that  the  com- 
pany was  justly  chargeable  with  negligence 
resulting  in  injury  to  the  plaintiff  below, 
and  that  under  the  circumstances  he  was 
not  guilty  of  contributory  negligence  in 
passing  from  car  to  car  in  search  of  a  seat 
while  the  train  was  in  rapid  motion,  can  it 
be  pretended  that  it  would  not  be  gross 
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negligence  in  him  to  voluntarily  take  a 
position  near  the  outer  edge  of  the  platform 
and  remain  there  until,  by  an  ordinary 
jolt  of  the  car,  he  lost  his  equilibrium  and 
was  thrown  off?  .  .  .  He  was  not  only 
in  a  position  of  known  danger,  but  was 
there  voluntarily  and  in  disregard  of  the 
rules  of  the  company.  There  is  nothing  in 
the  testimony  from  which  a  jury  would  be 
justified  in  coming  to  any  other  conclusion." 

In  Worthington  v.  Central  Yrrmont  R. 
Co.  64  Vt.  107,  15  L.  R.  A.  326,  23  Atl. 
590,  the  court  said:  Negligence  becomes  a 
question  of  law  when  the  facts  or  circum- 
stances are  so  decisive  one  way  or  the  other 
as  to  leave  no  reasonable  doubt, — no  room 
for  opposing  inferences.  It  is,  as  a  matter 
of  law,  prima  facie  negligence  for  a  pass- 
enger to  be  riding  on  the  platform  or  step 
of  a  rapidly  moving  steam  car.  The  fact 
that  all  the  seats  in  the  car  were  occupied, 
and  the  aisles  were  so  crowded  that  the 
position  of  plaintiff  was  one  of  discomfort 
to  himself,  and  of  evident  discomfort  and 
annoyance  to  others,  does  not  excuse  him 
for  voluntarily  occupying  a  position  on  the 
platform  while  the  train  was  in  motion. 
His  claim  is  that  the  passage  where  he 
stood  after  giving  up  his  seat  was  crowded, 
that  most  of  those  in  the  vicinity  were 
ladies,  that  the  swaying  and  jolting  of  the 
car  was  one  of  discomfort  to  himself  and 
evident  discomfort  and  annoyance  to  others, 
and  that,  in  consequence  of  this,  he  con- 
cluded to  go  to  the  smoking  car ;  that  after 
taking  his  position  on  the  platform  or  step 
he  thought  he  would  stay  there  a  few 
minutes  and  then  go  back  into  the  car 
which  he  had  left.  Thus  it  appears  that 
the  plaintiff  had  standing  room  in  the  car, 
which  he  might  have  continued  to  occupy, 
but  which  he  chose  to  leave  in  order  to  free 
himself  from  discomfort  and  annoyance, 
and  that  he  remained  on  the  platform  or 
the  step  in  order  to  obtain  temporary  relief 
from  that  discomfort,  intending  in  a  short 
time  to  assume  his  former  position  in  the 
car,  which  he  might  have  done.  But  pass- 
engers, especially  on  excursion  trains,  must 
expect  more  or  less  discomfort,  and  must 
endure  it  rather  than  assume  positions  of 
danger  and  hazard  not  provided  for  their 
occupancy,  for  the  purpose  of  avoiding 
danger.  Necessity  alone  can  warrant  the 
assumption  of  such  positions. 

The  case  of  Cleveland,  C.  C.  d  St.  L.  R. 
Co.  v.  Moneyhun,  146  Ind.  147,  34  L.  R. 
A.  141,  44  N.  E.  1106,  is  closely  in  point. 
It  was  held:  "  A  passenger  (a  minor  fifteen 
years  old,  and  of  average  intelligence)  is,'as 
a  matter  of  law,  guilty  of  contributory  neg- 
ligence in  going  upon  the  lowest  step  of  the 
car  to  vomit  while  the  train  is  in  rapid 
motion,  though  there  was  only  standing 
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room  in  the  car."  The  plaintiff's  intestate 
in  that  case  became  sick,  so  that  he  had  to 
vomit,  and  went  to  the  platform  for  that 
purpose.  In  York  v.  Maine  C.  R.  Co.  84 
Me.  117,  18  L.  R.  A.  60,  24  Atl.,  790 
idootlwin  v.  Boston  &  M.  R.  Co.  84  Me.  211, 
24  Atl.  816]  the  court  said:  "The  danger 
of  standing  on  the  narrow  platform  of  a 
passenger  car,  while  the  car  is  moving  with 
the  usual  speed  of  railroad  trains,  is  most 
conspicuous.  No  prudent  man,  no  man 
ordinarily  mindful  of  his  conduct  and  of 
matters  about  him,  would  occupy  such  a 
position.  The  greater  the  speed  of  the 
train,  the  more  imminent  the  danger  in 
such  a  place.  Thoughtful  people  instinct- 
ively shudder  when  they  see  persons  taking 
such  risks.  Curves  are  necessarily  frequent 
on  railroads  in  Maine,  a  fact  well  known  to 
all,  and  a  fact  which  makes  the  riding  on 
the  platform  of  a  car  most  perilous.  The 
knowingly  incurring  such  an  imminent, 
visible  peril,  the  choosing  to  ride  in  such  a 
conspicuously  dangerous  place,  must  be  held 
by  all  reasonable  people  to  be  recklessness 
in  a  high  degree.  The  danger,  the  chance 
of  injury,  is  visibly  imminent  and  great. 
No  man  of  reason  can  fail  to  apprehend  it. 
No  prudent  man  would  fail  to  avoid  it. 
There  seems  to  us  no  room  for  debate  or 
question  upon  this  proposition.  .  .  . 
Viewing  all  the  circumstances  in  every  light 
suggested  ty  the  counsel,  or  imaginable  by 
us,  we  see  no  escape  from  the  conclusion 
that  Goodwin's  conduct  was  far  below  the 
standard  of  ordinary  prudence,  and  that 
such  lack  of  prudence  directly  caused  his 
injury.  Such  being  our  opinion,  we  must 
for  that  reason  render  judgment  accord- 
ingly, and  set  the  verdict  aside.  We  have 
examined  every  authority  cited  on  both 
sides,  but  the  above  proposition  seems  to 
us  so  clear  and  simple,  so  consonant  with 
reason,  that  we  forbear  to  cite  or  explain 
other  cases.  The  curious  will  find  them 
cited  and  commented  upon  in  the  parallel 
case  of  Worthington  v.  Central  Vermont  R. 
Co.  64  Vt.  107,'  15  L.  R.  A.  326,  23  Atl. 
590,  published  since  the  above  opinion  was 
written  and  concurred  in." 

The  Case  of  Worthington  (see  15  L.  R. 
A.  329),  contains  an  elaborate  discussion  of 
the  questions  involved  here.  Conspicuous 
among  them  is  the  mooted  question  of  tak- 
ing a  question  of  negligence  away  from  the 
jury,  and  many  cases  are  cited  in  support 
of  that  duty.  We  do  not  quote  the  case 
at  length,  for  it  can  as  well  be  read..  The 
following,  however,  is  so  pertinent  to  the 
crucial  point  that  we  quote:  **  But  pass- 
engers, especially  on  excursion  trains,  must 
expect  more  or  less  discomfort,  and  must 
endure  it,  rather  than  assume  positions  of 
danger  and  hazard,  not  provided  for  their 
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occupancy,  for  the  purpose  of  avoiding  it. 
Necessity  alone  can  warrant  the  assumption 
of  such  positions.  If  they  are  assumed  as 
matter  of  choice,  and  the\'  contribute  to 
injury,  there  can  be  no  recovery.  But  what 
would  constitute  necessity  in  such  cases  is 
not  easy  to  say.  It  may,  perhaps,  be  safely 
said,  in  a  case  like  this,  when  nothing  is 
said  or  done  by  those  in  charge  of  the 
train  to  control  or  influence  the  conduct  of 
the  passenger,  that  the  attendant  circum- 
stances must  be  such  as  not  to  leave  the 
passenger  free  to  choose:  such  as  to  coerce 
his  action  and  to  compel  him  to  assume 
the  position  as  the  best  he  could  do  at  the 
time,  acting  as  a  careful  and  prudent  man. 
The  testimony  in  this  case  did  not  tend  to 
show  any  such  coercion  of  circumstances. — 
any  such  compulsion:  and  therefore  the 
case  is  that  the  plaintiff  was  riding  as 
matter  of  choice,  and  not  of  necessity,  in  a 
dangerous  place,  not  provided  for  the  oc- 
cupancy of  passengers,  which  contributed  to 
his  injury;  hence  the  court  should  have 
directed  a  verdict  against  him." 

See  also  the  recent  case  of  Rolette  v. 
(heat  Northern  R.  Co.  91  Minn,  10,  97  N. 
W.  431.  It  was  there  said:  "It  is  un- 
doubtedly the  law.  as  settled  in  the  best 
considered  cases,  that  the  mere  fact  that 
there  are  no  seats  in  the  cars  does  not 
justify  a  person  in  riding  on  the  platform, 
for.  so  long  as  he  can  find  standing  room, 
by  reasonable  effort,  on  the  inside  of  the 
cars,  it  is  his  duty  to  remain  there:  and 
also  that,  where  it  is  unnecessary  to  stand 
or  ride  upon  the  platform,  going  there  or 
standing  there  is  such  negligence  as  will 
prevent  a  recovery  for  personal  injuries 
received;  and,  further,  that  while  it  is  true 
that  it  was  a  duty  incumbent  upon  the 
defendant  to  furnish  a  scat  for  the  plaintiff, 
and  not  merely  standing  room  in  the  aisle 
of  the  car,  the  mere  faet  that  he  was  com- 
pelled to  accept  standing  room,  especially 
on  an  excursion  train,  would  not  justify 
him  in  voluntarily  leaving  a  place  of  safety, 
such  as  the  inside  of  a  coach,  and  going  to 
one  of  peril, — a  platform,  for  instance.  It 
is  well  known  that  passengers  on  excursion 
trains  expect  more  or  less  discomfort,  and 
must  endure  it.  They  arc  carried  at 
greatly  reduced  rates,  and  must  anticipate 
crowded  conditions  of  the  coaches.  If  they 
assume  dangerous  places,  it  must  be  upon 
the  ground  of  necessity  alone.  If  such 
places  are  assumed  as  a  matter  of  choice, 
and  injury  results,  there  can  be  no  re- 
covery." 

The  Case  of  Willi*.  34  X.  Y.  670,  is  re- 
ferred to  as  follows:  "The  case  seems  to 
have  been  tried,  upon  the  part  of  the  plain- 
tiff's attorney,  upon  the  theory  supported 
bv  Willis  v.  Long  Island  R.  Co.  34  N.  Y. 
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670,  that  the  plaintiff  was  entitled  to  a 
seat,  and,  if  none  was  furnished  him,  he 
was  justified  in  going  upon  the  platform. 
It  Is  to  be  noticed  that  in  the  Willis  Case 
the  accident  was  caused  by  an  obstruction 
upon  the  track,  and  that  in  several  other 
cases  cited  by  counsel  the  accident  was 
caused  either  by  a  sudden  lurch  of  the 
train  or  by  a  defective  track ;  a  crowded  car 
having  nothing  to  do  with  the.  resulting 
accident.  Such  cases  are  not  in  point,  and 
we  expressly  decline  to  adopt  the  doctrine 
that,  because  a  seat  is  not  furnished  a  pass- 
enger, he  may  go  into  a  place  of  well- 
known  danger,  and,  if  injured,  recover  dam- 
ages. The  best  considered  cases,  in  our 
judgment,  are  to  the  contrary.  Worthington 
v.  Central  Vermont  R.  Co.  64  Vt.  107,  15 
L.  R.  A.  326,  23  Atl.  590;  Camden  rf  A.  R. 
Co.  v.  Hoosey,  99  Pa.  492,  44  Am.  Rep.  120: 
Fisher  v.  West  Virginia  d  P.  R.  Co.  42  W. 
Va.  183.  33  L.  R.  A.  69,  24  S.  E.  570: 
Cleveland.  C.  C.  d  M.  TJ.  R.  Co.  v.  Money- 
hunf  146  Ind.  147,  34  L.  R.  A.  141,  44  N.  E. 
1106:  Louisville  cG  X.  R.  Co.  v.  BiscK  120 
Ind.  549,  22  K.  E.  662 :  2  Wood,  Railroads. 
5  308,  and  note:  Beach,  Contrib.  Neg.  % 
149." 

That  case  contains  the  following  comment 
on  the  question  of  proximate  cause,  which 
we  have  not  felt  called  upon  to  decide: 
"  It  seems  to  be  well  settled  that,  even 
though  a  passenger  is  compelled  to  stand 
upon  the  platform  of  a  car  by  reason 
of  his  inability  to  find  sitting  or  standing 
room  inside,  the  mere  fact  that  he  is  injured 
while  so  standing  is  not  in  itself  a  cause 
for  action  against  a  railway  company,  for 
there  must  be  some  intervening  act  attribu- 
table to  the  latter  and  causing  the  injury, 
in  order  that  the  passenger  can  recover. 
If  the  accident  is  caused  by  the  act  of 
plaintiff  himself,  or  by  the  act  of  another 
passenger,  the  act  not  being  the  natural 
consequence  of  the  company's  negligence, 
it  is  not   liable." 

The  proposition  that  a  man  who  experi- 
ences discomfort  from  the  vitiated  or  over- 
heated atmosphere  of  passenger  trains  may. 
because  he  feels  nausea,  go  into  a  place  of 
danger,  against  the  rule  of  the  company, 
and  thereby  make  the  company  an  insurer 
of  his  life,  is  so  unjust  that  authorities 
ought  not  to  be  required  to  make  it  appear. 
That  they  are  at  variance  therewith  is. 
however,  attested  by  the  cases  cited. 

The  judgment  should  be  reversed,  and  no 
new  trial  ordered. 

Grant,  J.,  concurred  with   Hooker,  J.f 

Rehearing  denied. 


1905. 
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1.  A  t»«nk  has  a,  lien  on  drafts  re- 
ceived   from    a    correspondent    bank 

for  collection  and  credit  for  settlement  of  Its 
deposit  account  with  the  latter,  unless  It 
has  notice  that  the  correspondent  was  mere- 
ly an  agent  for  collection,  and  not  owner 
of  the  draft,  or  unless  It  forfeits  Its  Hen 
by  disobedience  of  Instructions. 

2.  A  bank  ^rhlch  sends  to  another 
bank,  which  is  its  resrnlar  corres- 
pondent, for  collection,  a  draft  In- 
dorsed for  collection  and  credit,  can- 
not assert  Its  title  against  the  Hen  upon 
the  proceeds  to  which  a  third  bank,  to  which 
the  draft  Is  forwarded  for  collection,  is 
entitled  In  the  ordinary  course  of  business  to 
balance  Its  account  against  the  Intermediate 
bank. 

3.  The  fact  that  the  bank  to  which  a 
draft  has  been  sent  by  a  correspond- 
ent for  collection  and  credit  has  be- 
come Insolvent  when  It  receives  notice 
of  the  collection  from  a  third  bank,  to 
which  the  paper  was  forwarded  for  that 
purpose,  does  not  change  the  rule  that  the 
bank  making  the  collection  is  entitled  to 
a  Hen  on  the  proceeds  to  balance  Its  account 
with  Its  correspondent,  as  against  the  title 
of  the  original  transmitting  bank. 

4.  Notice  that  a  draft  Is  held  by  Its 
correspondent  merely  for  collection 
is  not  arlven  to  a  bank  where  the  indorse- 
ments are  all  without  restriction,  and  the 
draft  Is  transmitted  to  It  with  directions  to 
collect  and  credit,  by  the  fact  that  on  the 
face  of  the  draft  are  stamped  the  name  of 
the  correspondent,  together  with  the  words 
"Collection  No.  4027." 

5.  Disobedience  of  an  instruction  to 
advise  payment  promptly,  and  return 
at  once  If  not  paid,  by  a  bank  receiving  a 
draft  for  collection,  is  not  shown  by  merely 
holding  the  draft  a  few  days  to  await  the 
arrival  of  the  property  against  which  it  Is 
drawn.  In  accordance  with  a  course  of  deal- 
ing which  has  existed  between  the  parties. 

(March  21,  1905.) 

APPEAL  by  interveners  from  a  decree  of 
the  Circuit  Court  for  Wayne  County, 
in  Chancery,  rendered  in  an  action  in- 
stituted by  George  L.  Maltz,  state  banking 
commissioner,  against  the  City  Savings 
Bank,  which  awarded  the  proceeds  of  a  cer- 


tain   draft    to   the    receiver   of   the    bank. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Angell,  Boynton,  McMillan, 

ft  Bodman,  for  appellants: 

The  Garrison  bank  has  a  lien  upon  the 
proceeds  of  the  draft  to  secure  the  payment 
of  their  balance  against  the  City  Savings 
Bank. 

A  bank  is  entitled  to  a  general  lien  upon 
the  property  of  a  customer  to  secure  the 
payment  of  the  customer's  debt  to  it- 
self. 

Morse,  Banks  &  Banking,  new  ed.  §  324; 
Cockrill  v.  Joyce,  62  Ark.  216,  35  S.  W. 
221. 

The  Carson  City  Bank  is  merely  a  general 
creditor  of  the  City  Savings  Bank,  as  to  the 
proceeds  of  the  draft,  and  is  not  entitled 
to  a  specific  return  of  the  amount  col- 
lected. 

Cody  v.  City  Sat.  Bank,  55  Mich.  379, 
21  N.  W.  373;  Morse,  Banks  &  Banking, 
new  ed.  §  591 :  Bank  of  Metropolis  v.  Hew 
England  Bank,  1  How.  234,  11  L.  ed.  115: 
Edson  v.  Angell,  58  Mich.  336,  25  N.  W. 
307:  Wallace  v.  atone.  107  Mich.  193,  65 
N.  W.  113;  Yickrey  v.  State  Sav.  Asso.  21 
Fed.  773;  Sweeny  v.  Easter,  1  Wall.  166,  17 
L.  ed.  681;  Wood  v.  Boylston  Nat.  Bank, 
129  Mass.  358,  37  Am.  Rep.  366:  Wyman  v. 
Colorado  Xat.  Bank,  5  Colo.  30.  40  Am. 
Rep.  133:  Commercial  Xat.  Bank  v.  Arm- 
strong, 148  V.  S.  50.  37  L.  ed.  363,  13  Sup. 
Ct.  Rep.  533:  Anheuser-Busch  Brewing 
Asso.  v.  Clayton,  6  C.  C.  A.  108,  13  U.  S. 
App.  295.  50  Fed.  759. 

A  creditor  is  ordinarily  not  entitled  to  a 
preference  in  cases  such  as  this,  unless 
the  funds  he  claims  can  be  identified,  or 
actually  traced  into  the  hands  of  the  insolv- 
ent bank. 

Edson  v.  Angell.  58  Mich.  336,  25  N.  W. 
307 ;  Xeely  v.  Rood,  54  Mich.  134,  52  Am. 
Rep.  802,  19  N.  W.  920:  Sherwood  v.  Mil- 
ford  State  Bank.  94  Mich.  78,  53  N.  W. 
923 :  Re  Scrcn  Comers  Bank,  58  Minn.  5,  59 
N.  W.  633. 

The  acceptance  of  the  deposit  of  $707.05 
on  February  8th  constituted  a  fraud  upon 
the  Garrison  bank  and  no  rights  can  accrue 
to  the  City  Savings  Bank  by  virtue  thereof. 

Messrs.  Bowen,  Doaglaa,  Whiting,  ft 
Mnrfln  for  appellee. 


Note. — For  a  case  In  this  isertes  holding 
that  a  bank  receiving  for  collection  from  a 
correspondent  a  draft  Indorsed  In  blank  may, 
before  receiving  notice  of  the  Insolvency  of  the 
correspondent,  apply  the  proceeds  In  reduction 
of  the  correspondent's  overdraft,  see  American 
Exch.  Nat.  Bank  v.  Theummler,  58  L.  R.  A. 
51. 

For  some  cases  as  to  bank  collections  gener- 
ally. Including  effect  of  Insolvency  of  collecting 
70  L.  R.  A. 


bank,  see  notes  to  Manufacturers'  Nat.  Bank 
v.  Continental  Bank,  2  L.  R.  A.  699:  Freeman 
v.  Citizens'  Nat.  Bank,  4  I,.  R.  A.  422,  and 
National  Butchers'  ft  D.  Bank  v.  Hubbell,  7 
L.  R.  A.  852. 

As  to  trust  in  proceeds  of  collection  made 
by  bank  when  Insolvent,  see  Sales  v.  Cox,  32 
L.  R.  A.  715,  and  note;  also  Nebraska  v.  Ed- 
wards, 52  L.  R.  A.  858. 
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Mr.  Thomai  A.  E.  Weadock,  for  ap- 
pellee State  Bank  of  Carson  City: 

Until  the  draft  was  collected  by  the 
Garrisons  they  were  merely  the  agents  of 
the  City  Savings  Bank  for  its  collection, 
and  the  City  Savings  Bank  was  their 
principal.  The  draft  was  not  collected 
until  February  8th.  The  City  Savings 
Bank  was  insolvent  before  the  agency  was 
completed,  so  that  the  amount  of  the  draft 
was  still  trust  money  when  the  City  Savings 
Bank  became  insolvent,  and,  being  clearly 
traced  into  the  credit  of  the  insolvent  bank, 
it  can  be  followed  and  recovered  as  a  trust 
fund. 

2.  Morse,  Banks  &  Banking,  3d  ed.  §  568, 
p.  912;  Wallace  v.  Stone,  107  Mich.  190,  65 
N.  W.  113;  Central  Nat.  Bank  v.  Connec- 
ticut Mut.  L.  Ins.  Co.  104  U.  S.  54,  20  L. 
ed.  093. 

Blair,  J.,  delivered  the  opinion  of  the 
court: 

On  January  30,  1902,  the  State  Bank  of 
Carson  City  sent  to  the  City  Savings  Bank 
a  sight  draft  drawn  by  the  Rocka fellow 
Grain  Company,  Limited,  upon  the  Vernon 
Milling  Company,  at  Vernon,  Michigan. 
The  form  of  the  draft  was  as  follows: 

$467.50. 

Carson  City,  Mich.  Jan.  29,  1902. 
For  car  No.  20,714,  at  sight,  pay  to  the 
order  of  E.  C.  Cumminga,  Cash'r,  four  hun- 
dred sixty-seven  and  50/100  Dollars.  Value 
received,  and  charge  the  same  to  account 
of 

The    Rockafellow   Grain    Co.,   Ltd. 
Per  F.  A.  Rockafellow,  Mgr. 
To  Vernon  Milling  Co.,  No.  123  Vernon, 
Mich.     Rockafellow  Grain  Co.  Ltd. 

On  a  perforated  stub,  the  following: 

"  No  protest.  Take  this  off  before  pre- 
senting. If  not  paid,  return  without  delay 
and  state  reasons  given." 

When  this  draft  was  received  by  the  City 
Savings  Bank,  it  bore  the  following  indorse- 
ment :  "  Pay  City  Savings  Bank,  Detroit, 
or  order,  State  Bank  of  Carson  City,  Car- 
son City,  Mich.    E.  C.  Cummings,  Cashier." 

With  the  draft  came  a  letter  from  the 
Carson  City  bank,  of  which  the  following 
only  is  important: 

Carson  City,  Mich.  Jan.  30,  1902. 
City  Savings  Bank, 

Detroit,  Mich. 
Gentlemen: — 

I  inclose  for  credit  [here  follow  several 
items]  for  col.,  credit  and  advice. 
No.  123  Rockafellow  Gr.  Co.  on  Ver- 
non  Milling   Co $407  50 

No  Protest. 

Yours  truly, 
[Signed]     Ira  Cummings,  Asst.  Cash. 
70  L.  R.  A. 


The  difference  between  the  manner  in 
which  items  were  treated  when  sent  "  for 
credit,"  and  when  sent  "  for  col.  [collection] 
credit  and  advice,"  was  as  follows:  Items 
sent  for  "  credit "  were  items  drawn  on 
other  banks,  and  were  credited  by  the  City 
Savings  Bank  as  soon  as  received.  If  they 
were  not  paid,  the  Carson  City  bank  would 
be  charged  back  with  the  amount.  Items 
sent  for  "  collection,  credit  and  advice " 
were  forwarded  to  some  bank  where  the  col- 
lection was  to  be  made,  and  they  were  not 
passed  to  the  credit  of  the  Carson  City 
bank  until  the  collection  had  actually  been 
made,  at  which  time  the  Carson  City  bank 
would  be  credited  and  advised  thereof. 

On  receiving  this  draft,  the  City  Saving 
Bank  marked  upon  its  back :  "  Pay  to  the 
order  of  any  state  or  national  bank.  City 
Savings  Bank,  Detroit,  Mich.  H.  R.  An- 
drews, Cashier," — and  on  its  face,  with  a 
rubber  stamp:  '*  City  Savings  Bank.  Col- 
lection, No.  4627,  Detroit,  Mich." 

The  City  Savings  Bank  then  sent  the 
draft  to  VVm.  D.  &  Arthur  Garrison,  at  Ver- 
non, with  the  following  letter: 

City    Savings    Bank,    Detroit,   Mich.    1    31, 
190— 

W.    D.   and    A.    Garrison, ,  Esq.,    Cash., 

Dear  Sir:— 

I  enclose  for  collection,  and  Cr. 

Kindly  follow  instructions  below. 
Please 
Report  by 
Number. 

4627.  No.  Pro.    .    $467  50 

C.  Co.  No.  2123. 
Protest    all    items    unless   otherwise    in- 
structed.     Advise    payment    promptly    and 
return  at  once  if  not  paid.     When  unpaid, 
give  reason. 

Respectfully  yours, 

H.  R.   Andrews,  Cashier. 

The  draft  was  paid  February  8th.  The 
reason  why  it  was  held  was  because  the 
car  of  grain  against  which  the  paper  was 
drawn  had  not  arrived.  On  the  same  day, 
February  8th,  the  Garrisons  credited  on 
their  books  the  account  of  the  City  Savings 
Bank  with  the  amount  of  the  collection, 
and  sent  to  the  City  Savings  Bank  notice  of 
this  credit  as  follows: 

Vernon,  Mich.  Feb.  8,  1902. 
We    credit    your    acc't    with    No.    4627, 
$467.50. 

W.  D.  &  A.  Garrison,  G.  S. 

Tliis  notice  was  written  upon  the  letter  of 
the   City   Savings   Bank   of  January    31st, 
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which  was  returned  to  the  City  Savings 
Bank;  reaching  Detroit  at  the  opening  of 
the  bank,  Monday,  February  10th,  at  which 
time  the  bank  had  ceased  to  do  business, 
and  was  in  the  hands  of  the  banking  com- 
missioner. Under  authority  of  .the  banking 
commissioner,  the  Garrisons  were  charged 
with  the  amount  of  the  collection,  and 
"  State  Special  Account  "  was  credited  with 
the  same  amount  for  the  account  of  the 
State  Bank  of  Carson  City.  After  this 
credit  was  made,  the  Carson  City  bank  was 
notified  as  follows: 

Detroit,  Feb.  10. 
City  Savings  Bank, 

Detroit,  Mich. 

Your  favor  of  the instant  received 

with  stated  enclosures. 


Your  No.  or  date 
128 


We  credit 
$467  50 


For  collection. 


On  February  8th,  at  the  close  of  business, 
the  account  of  the  Garrison  bank  with  the 
City  Savings  Bank  showed  a  credit  balance, 
of  $1,378.13.  This  includes  a  deposit  of 
$707.05  made  on  that  day.  The  Garrisons 
had  for  a  number  of  years  carried  a  balance 
at  the  City  Savings  Bank,  and  for  twelve  or 
fifteen  years  had  been  making  collections 
for  the  City  Savings  Bank  in  the  same 
manner  as  done  in  this  case;  crediting  the 
proceeds  of  such  collections  to  the  City  Sav- 
ings Bank  against  such  balance  on  a  run- 
ning account  existing  between  them.  The 
Garrisons  had  no  knowledge  of  the  relation 
which  the  City  Savings  Bank  bore  to  the 
draft  in  question,  except  so  far  as  was  dis- 
closed by  the  indorsement  on  the  back 
thereof,  by  the  rubber  stamp  on  the  face 
thereof,  and  the  letter  of  instructions  sent 
to  them  by  said  bank,  and  did  not  know,  if 
such  was  the  fact,  that  the  paper  was  the 
property  of  the  Carson  City  bank,  and  had 
only  been  turned  over  to  the  bank  for  col- 
lection. The  City  Savings  Bank  was  the 
correspondent  of  the  Carson  City  bank,  and 
they  had  been  doing  business  with  each 
other  for  some  time.  There  was  a  running 
account  between  the  two  banks,  and  there 
were  no  remittances  of  cash,  but  the  course 
of  their  dealings  was  entirely  a  matter  of 
debit  and  credit.  This  was  also  the  case 
with  the  bank  of  the  Garrisons.  On  the 
12th  day  of  February,  1002,  the  Union 
Trust  Company  was  appointed  by  the  court 
receiver  of  the  City  Savings  Bank,  and  on 
March  4th  following  an  order  was  made 
directing  said  receiver  to  return  to  deposi- 
tors all  deposits  made  on  the  8th  day  of 
February,  1902.  Upon  demand  being  made 
by  the  Garrisons  for  the  repayment  of  their 
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deposit  of  $707.05,  the  receiver  refused  to 
comply  therewith,  except  after  deducting 
the  amount  of  the  collection  of  $467.50. 
Thereupon  the  Garrisons  filed  their  petition, 
praying  for  an  order  directing  the  receiver 
to  refund  the  amount  of  their  said  deposit. 
The  Carson  City  bank  also  filed  a  petition, 
alleging  that  the  City  Savings  Bank  re- 
ceived the  proceeds  of  its  draft  above  set 
forth  on  February  10,  1902,  while  insolvent, 
and  praying  for  an  order  directing  the  pay- 
ment to  it  of  the  sum  of  $467.5(7,  with  inter- 
est. The  respondent,  the  Union  Trust  Com- 
pany, receiver,  answered  the  petitions,  seek- 
ing the  instruction  of  the  court,  and  asking 
that  the  petitions  be  consolidated  and  heard 
as  one,  and  they  were  so  heard.  After  hear- 
ing the  proofs  the  court  entered  an  order 
directing  the  payment  of  $467.50  to  the 
Carson  City  bank,  and  the  payment  to  the 
Garrisons  of  $239.55,  being  the  amount  of 
their  deposit  of  $707.05,  less  the  amount  of 
said  collection  of  $467.50.  From  this  order 
the  Garrisons  appeal. 

After  the  order  on  these  petitions  had 
been  entered,  notice  of  appeal  given,  bond 
on  appeal  filed,  and  the  proposed  case  on 
appeal  prepared  and  served  and  presented 
for  signature,  counsel  for  the  Carson  City- 
bank  sought  to  have  the  order  set  aside, 
and  to  introduce  proof  of  the  insolvency  of 
the  City  Savings  Bank  for  a  period  of  six 
months  prior  to  the  8th  day  of  February, 
1902.    This  application  waft  denied. 

Counsel  for  the  Garrison  bank  contend 
that,  under  the  circumstances  of  this  case, 
that  bank  had  a  lien  upon  the  proceeds  of 
the  draft  of  $467.50  to  secure  the  payment 
of  its  balance  against  the  City  Savings 
Bank;  that  the  Carson  City  bank  was 
merely  a  general  creditor  of  the  City  Sav- 
ings Bank  as  to  the  proceeds  of  the  draft, 
and,  as  such,  not  entitled  to  a  specific  re- 
turn of  the  amount  collected :  and  that 
in  any  event  the  acceptance  of  the  Garri- 
son bank's  deposit  on  February  8th  of 
$707.05  was  a  fraud,  from  which  no  rights 
could  accrue  to  the  City  Savings  Bank. 
No  brief  has  been  filed  on  behalf  of  the 
State  Bank  of  Carson  City. 

The  brief  filed  on  the  part  of  the  Union 
Trust  Company,  receiver  of  the  City  Sav- 
ings Bank,  does  not  discuss  or  refer  to  the 
propositions  advanced  by  the  counsel  for 
the  Garrison  bank,  but  takes  the  position, 
first,  that  the  words  appearing  upon  the 
face  of  the  draft,  riz.y  "  City  Savings  Bank. 
Collection,  No.  4627,  Detroit,  Mich.,"  were 
notice  to  the  Garrison  bank  that  the  City 
Savings  Bank  was  acting  as  agent  for  col- 
lection, and  not  as  owner  of  the  draft: 
second,  that  the  Garrison  bank  disobeyed 
the  positive  instructions  that,  if  the  draft 
was  not   paid    promptly,   it    should   be   re- 
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turned  at  once  to  the  City  Savings  Bank. 
In  Gibbons  v.  Hccox,  105  Mich.  509  ( vide 
page  513),  55  Am.  St.  Rep.  4(53,  03  N.  W. 
510,  520,  Mr.  Justice  Long,  speaking  for  the 
court,  said:  "The  general  rule  derived 
from  the  cases  is  that  the  bank  has  a  lien 
on  all  moneys,  notes,  and  funds  of  a  cus- 
tomer in  its  possession,  for  any  indebted- 
ness of  the  customer  to  the  bank  which 
is  due  and  unpaid.  The  reason  given  for 
allowing  the  lien  is  that  any  credit  which 
a  bank  gives  by  discounting  notes  or  al- 
lowing an  overdraft  to  be  made  is  given  on 
the  faith  that  money  or  securities  sufficient 
to  pay  the  debt  will  come  into  the  posses- 
sion of  the  bank  in  the  due  course  of  future 
transactions.  In  Re  Farnsirorth.  5  Biss. 
223,  Fed.  Cas.  No.  4,073,  Judge  Blodgett, 
of  the  United  States  circuit  court  of  Illinois, 
held  that  a  bank  holding  a  customer's  de- 
mand note  has  a  lien  upon  the  proceeds  of 
drafts  delivered  to  it  for  collection  after 
the  giving  of  the  note,  though  collected 
after  the  filing  of  petition  in  bankruptcy, 
and  can  apply  such  proceeds  upon  the  note. 
In  Muench  v.  Valley  Nat.  Bank.  11  Mo. 
App.  144.  the  court  says:  *  The  general 
lien  of  bankers  is  part  of  the  law  merchant. 
That  bankers  have  a  lien  on  all  money  and 
funds  of  a  depositor  in  their  possession  for 
the  balance  of  the  general  account  is  undis- 
puted. A  banker's  lien  does  not  arise  on 
securities  deposited  with  him  for  a  special 
purpose:  otherwise  we  have  no  doubt  that 
when  a  discount  has  been  made  by  the 
hank,  and  the  note  has  matured,  so  as  to 
create  an  indebtedness  from  the  depositor 
to  the  bank,  all  funds  of  the  depositor 
which  the  bank  has  at  the  date  of  the 
maturity  of  the  discounted  note,  or  which 
it  afterwards  acquires  in  the  course  of 
business  with  him.  may  be  applied  to  the 
discharge  of  his  indebtedness  to  the  bank : 
and  this  is  true  not  only  of  the  general 
deposit  of  the  customer,  but  the  rule  ap- 
plies to  any  commercial  paper  belonging  to 
the  depositor  in  his  own  right,  and  placed 
by  him  with  the  bank  for  collection.' "  See 
also  Morse,  Banks  &.  Banking.  4th  ed.  §§ 
324.  338;  Cockril!  v.  J  oyer.  02  Ark.  210,  35 
S.  W.  221.  In  the  case  last  cited  the  paper 
was  deposited  for  collection  and  credit. 
The  court  says :  "  The  law  on  this  subject 
is  we.ll  settled,  and  is  thus  stated  by  a  re- 
cent writer:  'A  banker  has  a  lien  on  all 
securities  of  his  debtor  in  his  hands  for  the 
general  balance  of  his  account,  unless  such 
a  lien  is  inconsistent  with  the  actual  or 
presumed  intention  of  the  parties.  The 
lien  attaches  to  notes  anu  bills  and  other 
business  paper  which  the  customer  has  in- 
trusted to  the  bank  for  collection,  as  well 
as  to  his  genera]  deposit  account.  .  .  . 
And  so,  if  the  securities  be  deposited  after 
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the  credit  was  given,  the  banker  has  a  lien 
for  his  general  balance  of  account,  unless 
there  be  an  express  contract,  or  circum- 
stances that  show  an  implied  contract,  in- 
consistent with  such  lien.'  1  Jones,  Liens, 
2d  ed.  §  244."  We  find  no  circumstances 
here  to  take  the  case  out  of  the  general  rule, 
but,  on  the  contrary,  the  circumstances 
clearly  entitled  the  Garrison  bank  to  a  lien 
upon  the  proceeds  of  the  draft,  as  against 
the  City  Savings  Bank,  unless  it  had  notice 
that  the  latter  bank  was  merely  an  agent 
for  collection  or  had  disobeyed  its  instruc- 
tions, as  contended  by  the  receiver,  which 
we  shall  discuss  later  on. 

The  important  question,  however,  re- 
mains,— whether  the  Garrison  bank  was  en- 
titled to  a  lien  on  the  proceeds  of  the  draft 
as  against  the  C -arson  City  bank,  the  owner 
of  the  draft.  We  think  that,  under  the  cir- 
cumstances disclosed  by  this  record,  it  was. 
The  State  Bank  of  Carson  City  indorsed  the 
draft  over  generally — "  Pay  City  Savings 
Bank,  Detroit,  or  order " — which  consti- 
tuted prima  facie  evidence  of  ownership  of 
the  draft  by  the  City  Savings  Bank.  The 
instructions  sent  by  the  latter  bank  to  the 
Garrison,  that  the  draft  was  inclosed  "  for 
collection  and  credit"  did  not,  in  view  of 
the  unbroken  course,  of  dealing  between  the 
banks,  impugn  their  apparent  title.  Cody 
v.  City  Xat.  Bank.  55  Mich.  379,  21  X.  W. 
373.  Although  the  proceeds  of  the  draft 
were  not  to  be  credited  to  the  Carson  City 
bank  until  collected,  it  never  was  contem- 
plated that  the  money,  when  collected, 
should  be  remitted  to  the  Carson  City  bank. 
The  instructions  were,  explicit  that,  when 
collected,  the  proceeds  should  be  credited  to 
the  transmitting  bank.  The  Carson  City 
bank  had  no  thought  of  the  proceeds  of 
the  collection  forming  a  special  fund  to  be 
held  for  it.  but  intended  to  rely  in  this  in- 
stance, as  it  had  in  all  its  past  transactions, 
upon  the  credit  of  the  City  Savings  Bank, 
and  its  financial  responsibility.  As  testi- 
fied by  Mr.  Fuehrer,  who  was  with  the  City 
Savings  Bank  at  the  time  of  the  trans- 
actions in  question :  "  The  State  Bank  of 
Carson  City  and  the  City  Savings  Bank  had 
been  doing  business  for  some  time.  The 
City  Savings  Bank  was  the  correspondent  of 
the  Carson  City  bank.  The  manner  in 
which  this  draft  came  to  the  City  Savings 
Bank  was  not  unusual  in  any  way.  It 
came  in  the  customary  way.  .  .  .  There 
was  a  running  account,  as  it  were,  between 
the  State  Bank  of  Carson  City  and  the  City 
Savings  Bank.  That  is  true,  also,  as  be- 
tween the  City  Savings  Bank  and  the  bank 
of  W.  D.  &  A.  Garrison,  at  Vernon.  There 
were  debits  and  credits  on  the  books  of 
each   of   them,— -I    mean  the  City   Savings 
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Bank  books  and  the  Carson  City  bank 
books. 

Q.  I  suppose  there  would  also  be  actual 
remittances  of  cash,  or  was  it  all  a  matter 
of  debit  and  credit? 

.4.  All  a  matter  of  debit  and  credit. 
That  was  true,  also,  as  between  the  City 
Savings  Bank  and  the  Garrison  bank. 

Under  such  circumstances,  if  the  collec- 
tion had  been  credited  and  reported  to  the 
City  Savings  Bank  by  the  Garrison  bank, 
and  to  the  Carson  City  Lank  by  the  City 
Savings  Bank,  while  solvent,  the  right  of 
the  Garrison  bank  to  retain  the  proceeds 
of  the  collection  would  be  unquestionable, 
under  the  arrangement  between  the  respec- 
tive banks.  Must  the  Garrison  bank  lose 
its  lien  because  the  City  Savings  Bank  had 
closed  its  doors  when  notice  of  the  collec- 
tion reached  it? 

Although  the  rule  is  well  established  that, 
when  a  bank  acts  as  agent  for  the  collection 
of  paper,  the  property  does  not  pass  from 
the  depositor,  it  is  equally  well  settled  that, 
when  the  money  has  been  collected  and  cred- 
ited, the  title  passes.  Wallace  v.  Stone, 
107  Mich.  100,  05  N.  W.  113.  In  Commer- 
cial Nat.  Bank  v.  Armstrong,  148  U.  "'  50, 
37  L.  ed.  363,  13  Sup.  Ct.  Rep.  533,  Mr. 
Justice  Brewer,  speaking  for  the  court,  said: 
"  We  also  agree  with  the  circuit  court  in  its 
conclusions  as  to  those  moneys  collected  by 
subagents  to  whom  the  Fidelity  was  in  debt, 
and  which  collections  had  been  credited  by 
the  subagents  upon  the  debts  of  the  Fidelity 
to  them,  before  its  insolvency  was  disclosed, 
for  there  the  moneys  had  practically  passed 
into  the  hands  of  the  Fidelity,  the  collection 
had  been  fully  completed.  It  was  not  a 
mere  matter  of  bookkeeping  between  the 
Fidelity  and  its  agents:  it  was  the  same 
as  though  the  money  had  actually  reached 
the  vaults  of  the  Fidelity.  Tt  was  a  com- 
pleted transaction  between  it  and  its  sub- 
agents,  and  nothing  was  left  but  the  set- 
tlement between  the  Fidelity  and  the  princi- 
pal,— the  plaintiff.  The  conclusions  of  the 
circuit  court  were  based  upon  the  idea 
that  these  collections  could  not  be  traced, 
Wause  they  had  passed  into  the  general 
fund  of  the  bank.  We  think,  however,  a 
more  satisfactory  reason  is  found  in  the 
fact  that,  by  the  terms  of  the  arrangement 
between  the  plaintiff  and  the  Fidelity,  the 
relation  of  debtor  and  creditor  was  created 
when  tne  collections  were  fully  made."  Un- 
der this  high  authority,  the  Garrison  bank, 
having  collected  the  draft  without  knowl- 
edge of  the  insolvency  of  the  City  Savings 
Bank,  and  having  given  that  bank  credit 
for  the  amount  thereof,  stood  in  precisely 
the  same  position  as  though  it  had  actually 
transmitted  the  money  to  the  bank. 

Mr.  Morse,  in  his  work  upon  Banks  & 
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Banking,  4th  ed.  §§  591,  592,  discussing  the 
question  "  when  a  correspondent  bank  can 
hold  paper  sent  to  it  for  collection  or  the 
proceeds  of  it,  against  the  real  owner," 
says :  "  When  the  last  bank  has  successfully 
effected  the  collection,  it  is  directly  liable 
to  the  owner  to  pay  the  money  over  to  him 
only  until  such  time  as  it  has  actually  re- 
mitted the  amount  to  its  predecessor.  But 
some  nice  questions  have  arisen  where  such 
predecessor,  intervening  between  the  real 
owner  of  the  paper  and  the  bank  actually 
receiving  the  money,  becomes  insolvent  be- 
fore the  receiving  bank  has  actually  paid 
over  the  amount  to  this  predecessor.  The 
general  rule  of  law  is  that,  if  a  person  em- 
ploys an  agent  to  collect  money  under  such 
circumstances  that  the  agent  naturally  em- 
ploys a  subagent  to  accomplish  the  actual 
collection,  then  the  principal  will  be  en- 
titled to  sue  the  subagent,  and  collect  the 
money  directly  from  him,  without  regard  to 
the  relationship  or  condition  of  accounts  ex- 
isting between  such  agent  and  subagent, 
and  although  the  subagent  had  no  knowl- 
edge that  his  employer  was  an  agent,  and 
not  a  principal.  But,  if  the  owner  has  de- 
livered the  paper  to  the  agent,  with  no  in- 
dicia whatsoever  to  show  that  such  agent 
is  not  the  owner,  and  the  subagent  receives 
it  from  the  agent,  supposing  him  to  be  the 
owner,  and  gives  him  credit  upon  the 
strength  thereof,  then  the  principal  cannot 
recover  from  the  subagent.  .  .  .  The 
leading  case  illustrative  of  this  principle  is 
that  of  Hank  of  the  Metropolis  v.  Xew  Eng- 
land Bank.  The  latter  gave  to  the  Bank  of 
the  Commonwealth  for  collection  a  piece  of 
negotiable  paper  indorsed  generally,  so  that, 
for  all  that  appeared  upon  it.  the  Bank  of 
the  Commonwealth  might  be  the  sole  and 
real  owner.  The  Bank  of  the  Common- 
wealth forwarded  it  to  its  correspondent, 
the  Bank  of  the  Metropolis,  with  which  it 
had  a  running  account.  That  bank  col- 
lected it,  and  gave  the  Brink  of  the  Com- 
monwealth credit  for  it  upon  the  running 
account.  The  Bank  of  the  Commonwealth 
failed,  being  indebted  to  the  Bank  of  the 
Metropolis,  and  soon  afterward  the  Bank  of 
the  Metropolis  was  notified  of  the  true  own- 
ership of  this  piece  of  paper.  The  latter 
refused,  however,  to  account  to  the  New 
England  Bank,  which  accordingly  brought 
suit.  The  case  is  first  reported  in  1  How. 
234,  11  L.  ed.  115:  but  at  a  second  trial  at 
nisi  prius  in  the  lower  court  the  rulings  of 
the  Supreme  Court  appeared  to  have  been 
so  misunderstood  that  that  court  reiterated 
them  with  much  clearness  and  succinctness, 
in  the  following  shape:  (1)  If,  upon  the 
whole  evidence  before  them,  the  jury  should 
find  that  the  Bank  of  the  Metropolis,  at  the 
time  of  the  mutual  dealings  between  them, 
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had  notice  that  the  Commonwealth  Bank 
had  no  interest  in  the  bills  and  notes  in 
question,  and  that  it  transmitted  them  for 
collection,  merely,  as  an  agent,  then  the 
Bank  of  the  Metropolis  was  not  entitled 
to  retain  the  money,  as  against  the  New 
England  Bank,  for  the  general  balance  of 
the  account  with  the  Commonwealth  Bank. 
(2)  And  if  the  Bank  of  the  Metropolis  had 
not  notice  that  the  Commonwealtti  Bank 
was  merely  an  agent,  but  regarded  and 
treated  it  as  the  owner  of  the  paper  trans- 
mitted, yet  the  Bank  of  the  Metropolis  is 
not  entitled  to  retain  against  the  real 
owners,  unless  credit  was  given  to  the  Com- 
monwealth Bank,  or  balances  suffered  to  re- 
main in  its  hands  to  l>e  met  by  the  nego- 
tiable paper  transmitted,  or  expected  to  be 
transmitted,  in  the  usual  course  of  the 
dealings  between  the  two  banks.  (3)  But, 
if  the  jury  find  that,  in  the  dealings  men- 
tioned in  the  testimony,  the  Bank  of  the  Me- 
tropolis regarded  and  treated  the  Common- 
wealth Bank  as  the  owner  of  the  negotiable 
paper  which  it  transmitted  for  collection, 
and  had  no  notice  to  the  contrary,  and,  upon 
the  credit  of  such  remittances  made  or  an- 
ticipated in  the  usual  course  of  dealings  be- 
tween them,  balances  were  from  time  to 
time  suffered  to  remain  in  the  hands  of  the 
Commonwealth  Bank  to  be  met  by  the  pro- 
ceeds of  such  negotiable  paper,  then  the 
plaintiff  in  error  ( the  Bank  of  the  Metropo- 
lis) is  entitled  to  retain  against  the  de- 
fendant in  error  (the  New  England  Bank) 
for  the  balance  of  account  due  from  the 
Commonwealth  Bank.  Chief  Justice  Taney, 
in  the  first  opinion  in  Bank  of  the  Metropo- 
lis v.  New  England  Bank,  expressly  denied 
that  the  former  was  put  upon  its  inquiry 
as  to  the  true  ownership  of  the  paper;  the 
indorsement  by  the  true  owner  being  gen- 
eral, and  not  '  for  collection.'  The  cited 
cases  also  establish  that  the  collecting  bank, 
the  subagent,  may  retain  the  money,  if, 
without  making 'an  actual  payment,  it  has 
merely  given  credit  to  the  agent,  or  suf- 
fered balances  to  its  own  credit  to  remain 
undrawn  with  the  agent  upon  the  strength 
of  these  receipts.  But.  unless  it  has  made 
some  payment,  or  suffered  a  balance  to 
remain  undrawn,  or  otherwise  substantially 
relied  on  the  agent's  ownership,  so  that  it 
would  be  unjustly  prejudiced  by  the  denial 
of  that  ownership,  then  it  cannot  retain  the 
money.  The  true  owner,  by  indorsing.  '  For 
collection/  could  save  all  question :  but  if 
he  chooses  to  neglect  this  precaution,  to  in- 
dorse generally,  and  thereby  to  permit  his 
agent  to  appear  as  the  owner,  then,  if  a  sub- 
agent  or  any  other  person  be  misled,  and  a 
loss  occurs,  it  is  proper  that  the  owner 
whose  carelessness  has  given  opportunity 
for  the  subagent  to  be  deceived  should,  as 
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between  those  two,  bear  the  loss.  Where  a 
negotiable  instrument  indorsed  and  deliv- 
ered in  blank  to  a  bank,  though  in  fact  only 
for  collection,  is  sent  by  it  to  another  bank 
for  'collection  and  credit*  before  maturity, 
and  the  latter  receives  it  without  notice 
that  it  does  not  belong  to  the  former,  it 
may  lawfully  retain  the  proceeds  of  the 
collection  to  satisfy  a  claim  for  a  general 
balance  against  the  other  bank,  if  that  bal- 
ance has  been  allowed  to  arise  and  remain 
on  the  faith  of  receiving  payments  from 
such  collections  pursuant  to  a  usage  be- 
tween the  two  banks."  The  doctrine  of 
Bank  of  the  Metropolis  v.  New  England 
Bank,  has  been  adopted  and  applied  in 
\iekrey  v.  State  Hai\  Asso.  21  Fed.  773; 
Wood  v.  Boiflston  Nat.  Bank,  129  Mass. 
358,  37  Am.  Rep.  360:  Wyman  v.  Colorado 
Nat.  Bank,  5  Colo.  30,  40  Am.  Rep.  133; 
Rathbonc  v.  Panders.  0  Tnd.  217:  Mil- 
likin  v.  Hhapleigh.  30  Mo.  596,  88  Am.  Dec. 
171;  Carroll  v.  Exehange  Bank,  30  W.  Va. 
518,  8  Am.  St.  Rep.  101,  4  S.  E.  440.  It 
has  been  repudiated  in  New  York  and  some 
other  states.  We  incline  to  the  view  of 
Mr.  Morse  (4th  ed.  §  600)  that  the  doctrine 
of  the  Supreme  Court  of  the  United  States 
is  the  better  one,  both  upon  reason  and  au- 
thority. 

Did  the  words.  "  City  Savings  Bank.  Col- 
lection. No.  4627.  Detroit,  Mich.."  stamped 
upon  the  face  of  the  draft,  notify  the  Gar- 
rison bank  that  the  City  Savings  Bank 
was  not  the  owner  of  the  draft,  but  a  mere 
agent  for  collection?  This  draft  was  sent 
to  the  Garrison  bank  for  "collection  and 
credit, *'  in  accordance  with  the  uniform 
practice  of  twelve  or  fifteen  years.  The 
instruction  to  credit  the  proceeds  of  the 
draft  to  the  City  Savings  Bank  was  incon- 
sistent with  the  idea  that  that  bank  was  a 
mere  agent  for  collection,  and  was  in  har- 
mony with  the  indorsement  showing  owner- 
ship. In  the  absence  of  any  evidence  in  the 
record  to  invalidate  the  assumption,  we 
think  the  Garrison  bank  might  reasonably 
assume  that  the  words  were  stamped  upon 
the  draft  as  a  part  of  the  bank's  system 
of  keeping  track  of  its  own  collection  items 
by  number.  We  do  not  think  these  words, 
under  the  evidence  in  the  case,  tended  to 
show  that  the  City  Savings  Bank  was 
acting  as  an  agent  for  collection.  As  said 
by  Mr.  Justice  Campbell  in  Cody  v.  City 
Nat.  Bank,  55  Mich.  379,  21  N/  W.  373: 
"  When  the  paper  came  into  defendant's 
hands,  it  had  an  unqualified  blank  indorse- 
ment of  plaintiff's,  which  presumptively 
transferred  title  to  anyone  who  might  be- 
come the  holder.  The  fact  that  Rice  and 
Mcssmore  indorsed  it  for  collection  had  no 
tendency  to  show  that  they  held  it  them- 
selves merely  as  agents  for  plaintiffs/'  etc.. 
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Should  the  amount  of  the  draft  be  de- 
ducted from  the  deposit  of  $707.05  because 
the  Garrison  bank  disobeyed  instructions? 
This  certainly  presents  a  very  unusual  ques- 
tion. Ordinarily  failure  to  follow  instruc- 
tions is  complained  of  because  such  failure 
results  in  the  partial  or  total  loss  of  the 
collection.  But  in  this  case  the  failure  to 
follow  instructions,  if  there  was  such  fail- 
ure, resulted  in  securing  the  entire  col- 
lection of  the  draft.  The  draft  in  this 
case  was  drawn  against  a  car  of  grain  to 
arrive.  It  was  presented  at  once,  and  the 
drawee  did  not  refuse  payment  or  accept- 
ance, but  stated  that  he  was  willing  to  pay 
it  as  soon  as  the  car  of  grain  arrived.  He 
was  a  customer  of,  and  had  money  on  de- 
posit with,  the  Garrison  bank,  and  actually 
did  pay  the  draft  when  the  car  arrived. 

As  shown  by  the  record : 

Q.  Now,  have  you  frequently  had  paper 
of  this  kind,  drawn  by  the  same  party  and 
on  the  same  parties,  frequently  come  to 
your  bank  for  collection,  drawn  on  the  City 
Savings  Bank? 

A.  Yes,  sir. 

Q.  Was  it  customary  for  instructions  of 
the  kind  that  appear  upon  the  stub  at- 
tached to  this  draft  to  be  put  upon  ordinary 
paper  that  came  from  them, — *  If  not  paid, 
return  without  delay  and  state  reasons 
given  ?  • 

A.  Yes,"  sir;  they  always  put  that  upon 
the  draft. 

Q.  Now,  what  was  your  practice  in  col- 
lecting paper  of  this  kind,  drawn  by  the 
same  parties  in  the  way  I  have  described, — 
getting  there  before  the  goods  arrived? 

A.  Held  the  draft  until  the  goods  arrived. 

The  natural  construction  of  the  language 
used  was  that  the  draft  should  be  returned 
at  once  if  payment  was  refused  or  if  not 
paid  promptly.  The  parties,  by  their  course 
of  dealing,  had  placed  a  practical  construc- 
tion upon  the  meaning  of  the  adverb 
"  promptly,"  which  justified  the  course 
taken  by  the  Garrison  bank  in  this  in- 
stance. It  results  that,  in  our  opinion,  the 
Garrison  bank  was  entitled  to  credit  the 
amount  of  their  collection  upon  their  bal- 
ance with  the  City  Savings  Bank,  and  to 
have  repaid  to  them  the  amount  of  their 
deposit  of  $707.05. 

A  decree  will  be  entered  in  conformity 
with  this  opinion. 

Since  writing  the  foregoing,  a  brief  has 
been  filed  on  behalf  of  the  State  Bank  of 
Carson  City,  which  has  received  considera- 
tion. After  such  consideration,  we  find  no 
occasion  for  modifying  the  views  above  ex- 
pressed. 
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The  dismissal  of  an  appeal  for  failure 
to  comply  -with  a  mandatory  statute 

as  to  payment  of  the  register's  fee  for  his 
return  confers  a  vested  right  which  cannot 
be  impaired  by  a  subsequent  statute  permit- 
ting the  reinstatement  of  appeals  within  a 
specified  time  upon  proof  that  the  fee  has 
been  paid  in  the  interim. 

(June    29.    1903.) 

PETITION  to  reinstate  an  appeal  which 
had  been  dismissed  for  failure  to  pay 
the  register's  fee.     Denied. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Avery  A  Walsh,  with   Messrs. 
Hoyey    A    Stookwell,    for    the    motion. 
Messrs.  Moore  A  Brown,  with  Messrs. 
"Lee  A  Parker,  opposed. 

Blair,  J.,  delivered  the  opinion  of  the 
court : 

A  decree  for  a  divorce  from  the  bond  of 
matrimony  was  granted  in  favor  of  the  com- 
plainant in  this  cause.  The  defendant  took 
all  of  the  steps  necessary  to  perfect  an 
appeal  from  the  decree,  except  that  he  did 
not  pay  to  the  register  the  $5  fee  for  mak- 
ing his  return  until  after  the  expiration 
of  the  thirty  days  within  which  the  statute 
requires  its  payment.  For  this  reason  the 
appeal  was  dismissed  by  this  court  on  mo- 
tion of  complainant's  solicitors,  and  there- 
upon a  motion  was  made  on  behalf  of  de- 
fendant to  reinstate  his  appeal,  on  the 
ground  that  complainant's  solicitors  had 
waived  the  right  to  insist  upon  a  dismissal 
of  the  appeal.  This  application  was  denied. 
After  the  foregoing  proceedings  were  had, 
the  legislature  enacted  act  No.  15  of  the 
Public  Acts  of  1905.  which  was  given  imme- 
diate effect,  and  was  approved  by  the  gov- 
ernor on  March  10.  1905.  This  act  amended 
§  552  of  the  Compiled  Laws  of  1897,  rela- 
tive to  the  payment  of  the  register's  fee  on 
appeal,  and  contains  the  following  proviso: 
"  Provided,  however,  that  when  any  such 
appeal  shall,  either  before  or  after  the  pas- 
sage of  this  act,  have  been  dismissed  for 
nonpayment  of  said  register's  fee  within 
said  period  of  thirty  days,  if  the  appellant 
shall  by  petition  and  competent  proof  make 
it  appear  to  the  supreme  court  that  said 
fee  has  since  been  paid,  and  that  justice  re- 

Note. — For  one  phase  of  the  question  of 
vested  right  in  defense,  see,  in  this  series,  as 
to  Vented  right  in  defense  of  statute  of  limita- 
tions, McEldowney  v.  Wyatt,  45  L.  R.  A.  609, 
and  note. 
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quires  a  revision  of  the  case  upon  the 
merits,  said  court  may  reinstate  such  ap- 
peal upon  such  terras  as  may  be  just,"  etc. 
Under  this  statute,  defendant  now  petitions 
this  court  for  a  reinstatement  of  his  ap- 
peal, filing  a  petition  under  oath  and  ac- 
companied by  affidavits,  showing  the  pay- 
ment of  the  register's  fee,  containing  a  full 
showing  of  merits,  and  setting  up  facts 
which,  considered  in  connection  with  the 
answer  of  complainant,  satisfy  us  that 
there  is  a  substantial  controversy  between 
the  parties,  and  that  justice  requires  a  re- 
vision of  the  case  upon  the  merits  within 
the  meaning  of  the  act  above  quoted.  See 
Jerome  v.  Wayne  Circuit  Judge,  117  Mich. 
19,  75  N.  W.  143. 

Respondent's  counsel  contend,  however, 
that  the  matter  has  been  finally  adjudicated 
by  this  court  in  its  previous  decisions,  and 
that  we  ought  not,  therefore,  to  entertain 
this  application.  This  contention  would  be 
well  founded  except  for  the  statute  above 
referred  to.  Tf  that  statute  is  operative 
as  being  within  the  constitutional  powers 
of  the  legislature,  the  jurisdiction  of  this 
court  to  entertain  the  application  in  ques- 
tion is  undoubted.  Counsel  for  petitioner 
argue  for  the  constitutionality  of  the  stat- 
ute; that  there  is  no  constitutional  pro- 
vision in  Michigan  prohibiting  retrospec- 
tive laws,  and  they  are  therefore  valid  when 
no  other  objection  than  their  retrospective 
character  exists:  that  a  party  has  no 
vested  right  in  a  defense  not  affecting  his 
substantial  equities:  that  courts  do  not  re- 
gard rights  as  vested  contrary  to  the  justice 
and  equity  of  the  case:  that  the  act  in 
question  does  not  affect  vested  rights,  but 
merely  a  particular  remedy :  and  cite  in  sup- 
port of  their  position  the  following  authori- 
ties:* Cooley,  Const.  Lim.  7th  cd.  p.  529: 
Danforth  v.  Groton  Water  Co.  178  Mass. 
472,  86  Am.  St.  Rep.  495.  59  N.  E.  1033; 
State  v.  National  Docks  d-  .V.  J.  Junction 
Connecting  R.  Co.  54  N.  J.  L.  185,  187,  23 
Atl.  086;  Gibson  v.  Hibbard.  13  Mich,  215; 
Becbe  v.  Birkett,  108  Mich.  234,  65  N.  W. 
970:  Hauser  v.  Bnrbank,  117  Mich.  463,  76 
N.  W.  109;  Judd  v.  Judd,  125  Mich.  228,  84 
X.  W.  134:  Henderson  rf  A\  R.  Co.  v.  Dick- 
crson,  17  B.  Mon.  173,  66  Am.  Dec.  148. 

Tn  Cooley  on  Constitutional  Limitations, 
at  page  528,  of  the  seventh  edition,  the 
learned  author  says:  "Regarding  the  cir- 
cumstances under  which  a  man  may  be 
said  to  have  a  vested  right  to  a  defense 
against  a  demand  made  by  another,  it  is 
somewhat  difficult  to  lay  down  a  compre- 
hensive rule  which  the  authorities  will  just- 
ify. It  is  certain  that  he  who  has  satisfied 
a  demand  cannot  have  it  revived  against 
him,  and  he  who  has  become  released  from 
a  demand  by  the  operation  of  the  statute 
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of  limitations  is  equally  protected.  In  both 
cases  the  demand  is  gone,  and  to  restore  it 
would  be  to  create  a  new  contract  for  the 
parties, — a  thing  quite  beyond  the  power, 
of  legislation.  So  he  who  was  never  bound, 
either  legally  or  equitably,  cannot  have  a 
demand  created  against  him  by  mere  legis- 
lative enactment.  But  there  are  many 
cases  in  which,  by  existing  laws,  defenses 
based  upon  mere  informalities  are  allowed 
in  suits  upon  contracts  or  in  respect  to 
legal  proceedings,  in  some  of  which  a  regard 
to  substantial  justice  would  warrant  the 
legislature  in  interfering  to  take  away  the 
defense,  if  it  possesses  the  power  to  do  so." 
And  on  page  529  he  proceeds:  "  In  regard 
to  these  cases,  we  think  investigation  of  the 
authorities  will  show  that  a  party  has  no 
vested  right  in  a  defense  based  upon  an 
informality  not  affecting  his  substantial 
equities.  .  .  .  There  are  numerous  cases 
which  hold  that  retrospective  laws  are  not 
obnoxious  to  constitutional  objection,  while 
in  others  they  have  been  held  to  be  void. 
The  different  decisions  have  been  based  upon 
diversities  in  the  facts  which  make  different 
principles  applicable.  There  is  no  doubt  of 
the  right  of  the  legislature  to  pass  statutes 
which  reach  back  to  and  change  or  modify 
the  effect  of  prior  transactions,  provided 
restrospective  laws  are  not  forbidden,  eo 
nomine,  by  the  state  Constitution,  and  pro- 
vided, further,  that  no  other  objection  ex- 
ists to  them  than  their  retrospective  char- 
acter. Nevertheless,  legislation  of  this  char- 
acter is  exceedingly  liable  to  abuse;  and 
it  is  a  sound  rule  of  construction  that  a  stat- 
ute should  have  a  prospective  operation 
only,  unless  its  terms  show  clearly  a  legis- 
lative intention  that  it  should  operate  retro- 
spectively." 

In  the  case  of  Danforth  v.  Groton  Water 
Co.  178  Mass.  472,  86  Am.  St.  Rep.  495,  59 
N.  E.  1033,  petitions  had  been  presented  to 
the  superior  court  for  a  jury  to  assess  dam- 
ages for  the  taking  of  water  rights.  The 
respondent  filed  motions  to  dismiss  on  the 
ground  that  the  petitioners  had  not  applied 
first  to  the  county  commissioners,  as  re- 
quired by  the  statute.  The  superior  court 
dismissed  the  petitions.  To  this  ruling 
the  petitioners  excepted,  and  at  the  request 
of  the  parties  the  judge  reported  the  case 
to  the  supreme  court  for  its  determination. 
On  May  17.  1900,  the  supreme  court  sus- 
tained the  ruling  of  the  superior  court,  and 
directed  that  the  petitions  be  dismissed  on 
the  ground  that  the  petitioners  should 
first  have  made  application  to  the  county 
commissioners.  Between  the  time  of  the 
submission  of  the  cases  and  the  handing 
down  of  the  decision  the  legislature,  on  May 
4,  1900,  passed  a  statute  providing  that  no 
petition    now    or    hereafter    pending    in    a 
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superior  court  for  the  assessment  by  a 
jury  of  damages  sustained  by  any  person 
in  such  cases  should  be  dismissed  for  want 
of  jurisdiction  solely  on  the  ground  that  no 
previous  application  for  the  assessment  of 
such  damages  had  been  made  to  a  board  of 
county  commissioners.  The  water,  the  tak- 
ing of  which  was  complained  of,  was  actual- 
ly withdrawn  in  November,  1897,  and  by 
the  respondent's  charter  the  right  of  the 
petitioners  to  apply  for  the  assessment  of 
damages  was  limited  to  one  year  from  the 
taking.  Therefore,  as  the  law  .stood  prior 
to  the  statute  of  May  4,  1900,  the  peti- 
tioners had  lost  their  chance  of  recovery 
from  respondent,  because  it  was  then  too 
late  to  file  new  applications,  and,  as  the 
court  had  decided,  petitions  on  file  could 
not  be  entertained.  The  court  says,  among 
other  things:  "The  statute  provides  that 
no  such  petition  as  the  present  '  now  or 
hereafter  pending  in  the  superior  court 
.  .  .  shall  be  dismissed  for  want  of  ju- 
risdiction in  said  court  solely  on  the  ground 
that  no  previous  application  for  the  assess- 
ment of  such  damages  had  been  made  to  a 
hoard  of  county  commissioners.'  These 
words  seem  to  us  plainly  to  apply  to  the 
present  petitions.  It  is  true  that  the  peti- 
tions had  been  ordered  to  be  dismissed,  but 
the  orders  were  made  subject  to  a  report  to 
this  court,  as  we  have  said,  and  the  cases 
were  still  pending  in  the  superior  court." 
And  finally  the  court  says:  '•  The  constitu- 
tional difficulties  in  the  way  of  the  present 
statute  are  as  small  as  they  well  can  be. 
Its  effect  in  saving  the  petitioners  from 
being  barred  by  the  statute  of  limitations 
in  the  respondent's  charter  is  only  second- 
ary and  accidental.  All  that  it  does  direct- 
ly which  is  open  to  question  is  to  enact  that 
parties  having  a  case  in  court  shall  not  be 
turned  out  for  neglect  of  what,  under  the 
circumstances,  was  a  naked  and  useless 
form."  In  Gibson  v.  HibbarH.  13  Mich.  215, 
the  holder  of  a  draft  drawn  by  defendant  on 
a  banking  firm  made  a  gift  of  it  causa  mor- 
tis to  her  mother,  the  validity  of  which  was 
disputed  on  the  ground  that  the  draft  was 
void,  because  at  the  time  it  was  drawn  the 
draft  had  placed  upon  it  only  a  two-cent 
revenue  stamp,  while  the  law  then  in  force 
(Act  Cong.  March  3,  1803.  chap.  74.  S  0,  12 
Stat,  at  L.  720)  required  one  of  three  cents, 
and  another  provision  made  the  instrument 
invalid  and  of  no  effect  if  a  suflicient  stamp 
was  wanting.  On  the  trial  the  draft  was 
produced,  a  proper  stamp  placed  upon  it 
and  canceled  by  defendant's  counsel,  where- 
upon the  court  rendered  judgment  for  de- 
fendant. A  later  act  of  Congress  provided 
that  "  no  instrument,  document,  or  paper 
made,  signed,  or  issued  prior  to  the  passage 
of  this  act,  without  being  duly  stamped,  or 
70  L.  R.  A. 


I 
having    thereon     an     adhesive     stamp    or 

stamps,  to  denote  the  duty  imposed  thereon, 
shall  for  that  cause,  if  the  stamp  or  stamps 
required  shall  be  subsequently  affixed,  be 
deemed  invalid  and  of  no  effect."  Mr.  Jus- 
tice Cooley,  in  delivering  the  opinion  of  the 
court,  said:  "The  question  of  the  valid- 
ity of  this  draft  would  arise  primarily 
between  the  drawer  and  the  holder. 
The  drawer  might  have  insisted  upon  its 
invalidity,  if  he  saw  fit  to  do  so.  But 
I  do  not  understand  that  any  person  has 
such  a  vested  right  to  have  his  contract  de- 
clared void  for  want  of  compliance  with 
some  statutory  requisite  as  will  preclude 
the  legislature  from  dispensing  with  the 
requisite  and  affirming  the  contract  which 
he  has  attempted  to  make.  A  right  to 
avoid  one's  contract  because  the  party  him- 
self has  neglected  to  perform  the  duty 
he  owed  to  the  government  in  respect  to  it 
is  not  *  property,'  and  the  contractor  is 
not  in  a  position  to  complain  when,  for  the 
furtherance  of  justice,  the  government  al- 
lows the  other  party  to  perform  the  duty, 
and  hold  him  to  his  contract.  Retrospective 
laws  of  a  similar  character  are  by  no  means 
uncommon,  and,  where  they  only  give  effect 
to  the  intentions  of  the  parties,  they  are 
not  often  unjust*.  See  flatterlce  v.  Matthew- 
son,  2  Pet.  380,  7  L.  ed.  458;  Wilkinson  v. 
Leland,  2  Pet.  627,  7  L.  ed.  542.  And  it 
would  be  difficult  to  imagine  a  law  of  the 
kind  less  objectionable  than  this.  The  pur- 
pose of  the  original  act  .was  to  enforce,  by 
a  penalty,  the  payment  of  national  dues. 
In  many  cases  the  law  operated  harshly 
upon  persons  not  yet  accustomed  to  the  new 
mode  of  doing  business.  The  subsequent 
act,  instead  of  operating  unjustly  upon  any- 
one, simply  relieved  the  holder  of  the  paper 
from  the  penal  consequences  on  the  proper 
stamp  being  affixed.  Instead  of  being  an 
attempt,  to  interfere  with  private  rights, 
it  was  in  the  nature  of  a  waiver  by  govern- 
ment of  a  penalty  which  had  been  affixed 
for   reasons  of  state  policy." 

In  Bcebe  v.  Birkctt,  108  Mich.  234,  05  N. 
\V.  970.  it  was  held  that  the  act  of  1895 
(Acts  1895,  p.  348.  No.  180),  extending 
the  time  for  settling  cases  in  chancery,  dealt 
with  procedure  only,  and  therefore  applied 
to  both  pending  and  future  cases.  As  the 
law  stood  at  the  time  of  the  passage  of  this 
act,  the  circuit  court  had  power  to  extend 
the  time  within  which  to  settle  a  case  for  a 
period  not  exceeding  three  month  from  the 
date  of  enteVing  the  decree.  By  the  act  of 
1895  the  court  was  empowered  to  increase 
the  period  for  settling  a  case  to  four 
months,  instead  of  three.  This  act  took 
effect  on  August  29,  1895,  at  which  date  the 
time  for  appealing  from  the  decree  in 
question,  which  was  filed  July  31st,  had  not 
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expired,  and  the  rights  of  the  parties  had 
not  become  fixed  and  determined,  but  the 
case  was  still  pending  in  court,  and  might 
still  have  been  appealed  under  the  old  law. 
In  Hauser  v.  Burbank,  117  Mich.  463,  76 
N.  W.  109,  after  considerable  work  had  been 
done  under  a  drain  contract,  the  circuit 
court  of  Berrien  county,  in  chancery,  ad- 
judged all  the  proceedings  subsequent  to 
the  first  order  of  determination  to  be  void. 
The  commissioner  then  proceeded  anew  to 
make  application  to  the  probate  court  for 
the  appointment  of  commissioners  to  de- 
termine the  necessity  of  taking  certain 
lands  for  the  purpose  of  the  drain.  This 
was  opposed  on  the  ground  that  the  original 
application  was  a  nullity,  and  failed  to  give 
the  commissioner  jurisdiction.  The  pro- 
bate judge  so  held.  A  new  petition  was 
then  filed  under  the  statute  providing  that 
*'  whenever  a  drain  has  been  located,  estab- 
lished, and  the  work  of  construction  com- 
pleted or  partially  completed,  and  any 
court  has  declared  such  proceeding  to  be 
illegal  or  void  for  any  cause  other  than 
that  such  drain  is  unnecessary  and  not  con- 
ducive to  the  public  health,  convenience,  or 
welfare,  the  commissioner  shall,  without 
unnecessary  delay,  proceed  to  relay  and 
complete  such  drain  under  the  provisions  of 
this  act,"  etc.  Mr.  Justice  Montgomery,  in 
delivering  the  opinion  of  the  court,  said: 
"  This  provision  would  appear  to  be  broad 
enough  to  warrant  this  proceeding  if  the 
statute  is  valid.  \Ye  see  no  reason  why  this 
equitable  provision  should  not  be  sustained. 
It  is  not  a  proceeding  to  declare  valid  and 
effectual  proceedings  already  had.  If  it 
were,  the  power  of  the  legislature  would  be 
limited  to  dispensing  with  nonessentials. 
Jurisdictional  essentials  could  not  be  dis- 
pensed with.  Cooley,  Const.  Lim.  6th  ed. 
p.  471.  The  rule  is  that  the  legislature  may 
validate  acts  which  it  might  previously 
have  authorized,  but  can  go  no  further.  As 
the  legislature  could  not  provide  in  ad- 
vance that  the  steps  to  acquire  jurisdiction 
might  be  omitted,  so  it  cannot,  by  direct 
enactment,  after  failure  to  comply  with  ad- 
judicated prerequisites,  declare  the  pro- 
ceedings valid  notwithstanding.  But  this 
is  not  an  attempt  to  validate  these  pro- 
ceedings without  giving  the  parties  con- 
cerned an  opportunity  to  be  heard." 

In  the  case  of  Judd  v.  Judd>  125  Mich. 
228,  84  N.  W.  134,  it  was  held  by  this 
court  that  act  No.  230  of  the  Public  Acts 
of  1899,  giving  the  circuit  court  the  power 
to  punish  as  for  contempt  a  person  refusing 
to  comply  with  an  order  for  the  payment  of 
alimony,  relates  only  to  the  remedy,  and 
therefore  applies  to  a  defendant  in  a  divorce 
suit  wherein  the  decree  for  divorce  and  ali- 
mony was  rendered  prior  to  the  passage  of 
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the  act.  Mr.  Justice  Moore,  in  delivering 
the  opinion  of  the  court,  said :  "  There  can 
be  no  doubt  that,  if  the  terms  of  that  act 
apply  to  the  facts  of  this  case,  it  is  within 
the  provisions  of  the  act.  It  is  claimed  by 
the  solicitor  on  the  part  of  the  defendant 
that,  as  the  decree  was  entered  before  this 
act  was  passed  this  case  is  not  within  its 
provisions.  It  is  said  that  the  statute  is 
penal  in  its  nature,  and  is  not  retrospec- 
tive." After  quoting  from  the  brief  of  the 
solicitor  for  the  defendant,  Mr.  Justice 
Moore  proceeds:  "  It  is  true  the  legislature 
cannot  interfere  with  vested  rights.  But 
is  the  act  in  question  an  interference  with 
vested  rights?  It  does  not  change  the 
amount  of  the  decree.  It  does  not  in- 
crease the  liability  of  defendant.  It  simply 
provides  a  remedy  for  the  collection  of  a 
decree  which  defendant  is  legally  and  mor- 
ally bound  to  pay." 

So  in  State  8av.  Bank  v.  Matthews,  123 
Mich.  56,  81  X.  W.  918,  it  was  held  that 
act  No.  200,  Pub.  Acts  1899,  which  amended 
the  mortgage  foreclosure  law  so  as  to  au- 
thorize the  circuit  judge  to  decree  a  sale  of 
the  land  after  the  lapse  of  six  months,  in- 
stead of  one  year,  as  theretofore  provided, 
from  the  filing  of  the  bill  to  foreclose,  and 
allowed  the  mortgagor  six  months  in  which 
to  redeem,  affected  the  remedy  only,  and 
did  not  amount  to  an  impairment  of  the 
obligation  of  existing  contracts,  and  that 
therefore,  foreclosure  decrees  entered  after 
the  amendatory  law  became  operative 
should  conform  to  the  provisions  of  the 
amendment,  even  though  the  suits  in  which 
they  were  rendered  were  commenced  he- 
fore  the  amendment  took  effect. 

The  case  of  Jamison  v.  Ramsey,  128  Midi. 
315,  87  N.  W.  260,  was  decided  upon  the 
same  principle. 

In  the  case  of  Henderson  d-  JV.  R.  Co.  v. 
Dickerson,  17  B.  Mon.  173,  06  Am.  Dec.  148, 
we  quote  from  the  opinion  of  the  court,  as 
follows:  "The  appellee  obtained  a  judg- 
ment against  the  appellants  for  the  injury 
he  had  sustained  by  the  passage  through  his 
land  of  the  railroad  which  they  were  con- 
structing. The  appellants,  being  dissatis- 
fied with  the  judgment  he  had  recovered 
against  them,  brought  the  case  to  this 
court  to  reverse  it.  Their  appeal  was. 
however,  dismissed  upon  the  ground  that  it 
was  not  authorized  by  their  charter.  After- 
wards, by  an  act  of  the  legislature  passed 
at  the  session  1855,  1856  (1  Sess.  Acts.  p. 
67,  chap.  366).  the  act  incorporating  the 
Henderson  &  Nashville  Railroad  Company 
was  amended  as  follows :  '  Where  any  as- 
sessment of  damages  for  the  right  of  way 
has  been  or  shall  hereafter  be  made,  it  shall 
be  lawful  for  either  of  the  parties,  the  per- 
son whose  land  has  been  condemned,  or  the 
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>aid  company,  to  prosecute  an  appeal  to  the 
court  of  appeals,  at  any  time  within  three 
years  from  the  time  such  assessment  was 
made,  for  the  correction  of  any  errors  that 
may  have  been  made  to  the  prejudice  of  the 
party  appealing.'  Since  the  passage  of  this 
amendatory  act,  the  appellants  have  again 
brought  the  case  to  this  court;  and  the 
counsel  for  the  appellee  contends  that  the 
amended  act,  so  far  as  it  is  intended  to 
operate  retrospectively,  is  unconstitutional 
and  void.  As  a  general  principle,  retro- 
spective, legislation  is  undoubtedly  impoli- 
tic: but  with  the  wisdom  or  policy  of  that 
part  of  the  act  under  consideration  which 
operates  retrospectively  we  have  no  concern. 
The  question  that  we  have  to  decide  is 
whether  that  part  of  the  act  violates  any 
of  the  provisions  of  the  Constitution  of  this 
state  or  of  the  United  States.  Retrospec- 
tive legislation  is  not  expressly  prohibited 
by  any  of  the  provisions  contained  in  either 
of  the  Constitutions.  Where  it  affects 
or  impairs  the  obligation  of  a  contract, 
it  is  prohibited.  But  it  does  not  have  that 
effect  in  this  case,  because  there  was  no  con- 
tract existing  between  the  parties.  It  is 
not  an  ex  post  facto  law,  for  such  laws  re- 
late exclusively  to  offenses  against  the  pub- 
lic, and  not  to  private  wrongs  and  injuries. 
Calder  v.  Bull,  3  Pall.  386,  1  L.  ed.  648.  No 
constitutional  provision  has  been  designated 
as  prohibiting  this  species  of  legislation. 
But  it  is  said  that  at  the  time  of  the  pas- 
sage of  the  amendatory  act  the  judgment 
appealed  from  was,  by  the  laws  then  in 
force,  final  and  conclusive,  and  that,  con- 
sequently, the  appellee  had  a  vested  right 
to  the  amount  thereof,  of  which  he  has  been 
deprived  by  the  legislation  in  question, 
which  must  for  that  reason  be  deemed  to 
be  unconstitutional.  A  vested  right  may 
be  considered  as  the  power  to  do  certain 
actions  or  to  possess  certain  things  law- 
fully. In  its  latter  aspect  it  is  substan- 
tially a  right  of  property,  and  as*  such  is 
protected  by  those  provisions  in  the  Con- 
stitution which  apply  to  such  rights.  But 
a  right  to  property  is  a  perfect  and  ex-' 
elusive  right,  and  a  right,  therefore,  to 
recover  the  amount  of  a  judgment,  cannot 
be  called  a  perfect  or  a  vested  right. 
Ibid.  The  appellee  has  a  vested  right  in  his 
land.  This  right  he  cannot  be  divested  of 
under  the  Constitution  until  just  compensa- 
tion has  been  made  him  for  it.  The  judg- 
ment which  he  obtained  did  not  devest  him 
of  his  right  to  his  property,  nor  did  it  en- 
large his  rights,  nor  invest  him  with  any 
additional  ones.  He  could  not  have  a  vested 
right  to  the  land  and  also  to  the  amount 
of  the  judgment.  A  vested  right  to  the  lat- 
ter, in  the  proper  sense  of  the  term,  could 
-not  accrue  until  the  money  was  collected. 
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He  has  a  constitutional  right  to  have  just 
compensation  made  him  before  he  shall  be 
deprived  of  his  property;  but  the  legisla- 
ture has  the  power  to  prescribe  the  mode  in 
which  such  compensation  shall  be  ascer- 
tained and  determined  in  a  fair  and  just 
manner.  The  amendatory  act  under  con- 
sideration did  not  violate  nor  impair  any 
vested  right,  but  only  furnished  to  either 
party  the  same  opportunity  which  other 
litigants  had  to  correct  any  errors  that  may 
have  been  committed  by  the  court  below. 
We  do  not,  therefore,  regard  the  act  as 
unconstitutional." 

If  this  decision  of  the  Kentucky  court  is 
not  to  be  restricted  to  judgments  for  dam- 
ages in  proceedings  for  the  condemnation 
of  lands  under  the  power  of  eminent  do- 
main, where  the  owner  of  the  lands  can 
only  be  deprived  of  his  land  by  the  pay- 
ment of  the  judgment,  then  it  would  seem 
to  be  an  authority  directly  in  support  of 
the  petitioner's  contention.  None  of  the 
other  cases  cited  and  above  referred  to  does, 
however,  in  our  opinion,  sustain  petitioner's 
contention.  In  the  case  at  bar  the  appeal 
had  been  dismissed  for  the  reason  that, 
under  a  mandatory  statute,  the  right  to  ap- 
peal had  been  irrevocably  lost,  as  the  law 
existed,  when  this  court  entered  its  order 
dismissing  such  appeal.  The  case  was  as 
much  at  an  end  as  though  no  appeal  had 
been  taken  at  all,  and  the  decree  of  the 
circuit  court  in  chancery  for  Genesee  county 
had  become  a  final  decree,  entitling  the 
complainant  to  all  the  rights  thereby  given. 
The  appeal  was  not  pending  at  the  time  the 
statute  was  passed,  as  in  Beebe  v.  Birkett, 
108  Mich  234,  65  N.  W.  970,  and  Danforth 
v.  Groton  Water  Co.  178  Mass.  472,  86  Am. 
St.  Rep.  495,  59  N.  E.  1033,  so  that  the  com- 
plainant had  no  final  decree,  and  therefore 
was  invested  with  none  of  its  rights,  but 
was  wholly  determined,  and  at  an  end,  so 
far  as  the  courts  are  able,  in  the  exercise  of 
their  orderly  jurisdiction,  to  put  an  end  to 
litigation.  The  amendatory  statute  applies 
to  all  cases  in  which  the  petition  shall  be 
filed  within  one  year  after  the  dismissal  of 
the  appeal.  It  is  manifest  that  in  that  in- 
terval of  time  important  personal  and  prop- 
erty rights  may  have  come  into  existence 
and  vested  by  virtue  of  decrees  which  the 
effect  of  the  reinstating  of  appeals  in  such 
cases  may  entirely  change  and  destroy. 
We  think  the  rights  obtained  under  such 
decrees  become  vested  rights  which  neither 
the  legislature  nor  this  court  can  impair. 
In  our  opinion,  the  great  weight  of  au- 
thority supports  our  ruling  in  this  regard. 

In  Hill  v.  Sunderland,  3  Vt.  507,  it  was 
held  that  a  statute  allowing  an  appeal 
from  decisions  of  road  commissioners  made 
before  the  passing  of  the  statute  was  un- 
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constitutional  as  respects  the  damages  and 
costs  awarded  to  individuals.  The  court, 
in  its  opinion,  uses  the  following  lan- 
guage: "Under  this  statute,  which  clearly 
undertakes  to  give  the  right  in  a  case  like 
the  present,  the  town  of  Sunderland  took 
this  appeal.  A»)d  if  the  committee  ap- 
pointed by  the  county  court  should  reverse 
the  proceedings  of  the  road  commissioners, 
and  if  this  statute  is  operative  as  applied 
to  such  case,  instead  of  the  appellees  col- 
lecting and  retaining  the  costs  awarded 
them  by  the  road  commissioners  the  town 
of  Sunderland  must  recover  their  costs 
against  these  appellees.  The  effect  of  the 
statute  would  then  be  to  provide  a  course 
of  proceedings  by  which  a  judgment,  final 
and  conclusive  between  the  parties  long  be- 
fore the  statute  had  existence,  might  be 
reversed,  and  the  opposite  party  recover 
costs.  The  very  supposition  that  a  statute 
could  have  such  a  deleterious  effect  to  un- 
settle controversies  long  settled  according 
to  existing  laws  exhibits  the  doctrine  of 
nullification  in  a  form  by  no  means  pleas- 
ant or  useful.  ...  As  well  might  the 
legislature  have  passed  a  law  at  the  same 
session  granting  new  trials  before  new 
panels  of  jurors  in  all  actions  tried  by 
jury  for  the  year  next  preceding.  The 
judgments  in  all  those  cases  were  no  more 
final  between  the  parties  than  was  this 
judgment  in  favor  of  the  appellees  and 
against  the  town  of  Sunderland  for  their 
costs.  You  might  say  the  same  of  all  judg- 
ments rendered  by  single  magistrates  in  any 
given  year ;  so  of  all  judgments  rendered  by 
any  courts  whatever;  and  that  whether  on 
trial  or  by  default.  The  truth  is,  there 
must  be  an  end  of  strife  somewhere.  And 
where  will  it  be  if  not  when  a  judgment  is 
recovered  which  is  final  by  the  laws  then 
existing?  What,  indeed,  makes  a  judgment 
final  but  its  being  declared  so  by  the  laws 
then  existing?  " 

Tin's  question  came  before  the  court  of 
appeals  of  New  York  in  the  case  of 
Germania  8a  v.  Bank  v.  Suspension  Bridge, 
159  N.  Y.  362,  54  N.  E.  33.  In  the  course 
of  the  opinion  the  court  says:  "  Tf  the  act 
under  consideration  does  not  operate  re- 
trospectively, the  appeal  is  not  regularly  lie- 
fore  us,  and  should  be  dismissed.  If  it  docs 
act  retrospectively,  it  may  deprive  the  de- 
fendant of  a  vested  right  in  property,  and 
to  that  extent  is  forbidden  bv  the  Constitu- 
tion. Const,  art.  1,  §  6.  The  legislature 
has  control  of  remedies  so  far  as  they  affect 
existing  actions.  This  control  includes  the 
power  to  extend  the  time  to  appeal,  or  to 
grant  a  new  right  of  appeal,  provided  some 
time  yet  remained,  according  to  the  law 
in  force  when  the  legislature  acted,  within 
which  an  appeal  might  have  been  taken. 
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If,  however,  according  to  the  law  existing 
when  the  statute  extending  the  time  to  ap- 
peal or  granting  a  new  right  of  appeal  was 
passed,  the  judgment  had  become  final  and 
unalterable,  because  no  further  right  of  ap- 
peal existed,  then  the  judgment  conferred  a 
vested  right,  and  was  property,  of  which 
the  owner  could  not  be  deprived  by  an  act 
of  the  legislature,  or  otherwise  than 
through  due  process  of  law.  An  appeal 
brought  pursuant  to  a  statute  which  au- 
thorizes an  appeal  after  the  time  provided 
by  law  had  expired,  or  authorizes  it  further 
appeal  after  the  only  appeal  authorized 
by  law  had  been  brought  and  finally  de- 
cided, although  it  might  result  in  the  re- 
versal of  the  judgment,  and  be  in  form  a 
judicial  proceeding,  would  not  be  what  is 
known  as  due  process  of  law,  which  is 
not  satisfied  by  a  judgment  based  upon  an 
unconstitutional  statute.  A  judgment  is  a 
contract  which  is  subject  to  interference  b}' 
the  courts  so  long  as  the  right  of  appeal 
therefrom  exists ;  but  when  the  time  within 
which  an  appeal  may  be  brought  has  ex- 
pired it  ripens  into  an  unchangeable  con- 
tract, and  becomes  property,  which  can  be 
disposed  of  or  affected  only  by  the  act  of 
the  owner,  or  through  the  power  of  eminent 
domain.  It  is  then  beyond  the  reach  of 
legislation  affecting  the  remedy,  because  it 
has  become  an  absolute  right,  which  can- 
not be  impaired  by  statute.  Remedies  may 
be  modified  even  as  to  pending  actions: 
but  no  action  can  be  regarded  as  pending 
when  it  has  expanded  into  a  judgment, 
and  the  time  to  appeal  has  expired,  or  the 
only  appeal  allowed  by  law  has  been  taken 
and  decided.  It  is  then  no  longer  •depend- 
ing, because  there  is  nothing  further  that 
can  be  done  to  affect  the  rights  of  the  par- 
ties. As  a  claim  against  which  the  statute 
of  limitations  has  fully  run  cannot  be  re- 
vived by  legislation,  so  a  right  to  appeal 
from  a  judgment  which  has  passed  through 
all  the  appellate  courts  that  have  juris- 
diction to  hear  it  cannot  be  conferred  by 
legislation.  According  to  the  law  in  exist- 
ence when  the  statute  under  consideration 
was  passed,  the  judgment  which  we  arc 
now  asked  to  review  had  become  final  in 
every  sense,  and  was  the  property  of  the 
defendant,  the  same  as  the  money  in  its 
treasury.  The  following  authorties  sustain 
the  principle  upon  which  these  conclusions 
rest:  Burch  v.  Neicbury,  10  N.  Y.  374,  394: 
Dunlop  v.  Edicards,  3  N.  Y.  341 ;  Benton  v. 
Wickicire,  54  N.  Y.  226:  People  ex  rel. 
Grissler  v.  Fowler,  55  N.  Y.  675;  New 
York  rf  O.  Midland  R.  Co.  v.  Van  Horn,  57 
N.  Y.  473;  Luhrs  V.  Eimer,  80  N.  Y.  171  : 
Wheeler  v.  Jackson,  137  IT.  S.  245,  "34  L. 
ed.  659,  11  Sup.  Ct.  Rep.  76:  Piatt  v. 
Vattier,  1  McLean,  146,  Fed.  Cas.  No.  11.* 
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117;  Bigelow  v.  Bemis,  2  Allen,  496; 
Ryder  v.  Wilson,  41  N.  J.  L.  9,  11;  Davis 
v.  Minor,  1  How.  (Miss.)  183,  28  Am.  Dec. 
325;  Bradford  v.  Brooks,  2  Aik.  (Vt.)  284, 
16  Am.  Dee.  715;  Btipp  v.  Brown,  2  Ind. 
4J47;  Cooley,  Const  Lim.  5th  ed.,  448,  455." 
To  the  same  effect  are  Johnson  v.  Qebhauer, 
159  Ind.  271,  64  N.  E.  855;  Gompf  v.  Woh 


finger  67  Ohio  St.  144,  65  N.  E.  878; 
Wieland,  v.  Shillock,  24  Mian.  345,  and 
Atkinson  v.  Dunlap,  50  Me.  111. 

It  follows  that  as  to  appeals  which  had 
been  determined  when  Jhe  act  took  effect 
the  act  is  unconstitutional,  and  of  no  ef- 
fect, 

The  petition  is  denied,  without  costs. 


MISSISSIPPI  SUPREME  COURT. 


Thomas    B.    BARMORE,   AppU, 

v. 

VICKSBURG,  SHREVEPORT,  &  PACIFIC 

RAILWAY  COMPANY. 

(85  Miss.  426.)  . 

1*  To  escape  liability  for  the  torts  of 
bis  servant,  a  master  must  show  that 
the  servant  had  abandoned  the  du- 
ties of  his  employment,  and  gone  about 
some  purpose  of  his  own,  In  which  the  mas- 
ter's business  was  not  concerned,  and  which 
was  not  Incident  to  the  employment  for 
which  the  servant  was  hired. 

2.  The  jury  must  determine  whether 
or  not  a  servant  had  abandoned  his 
master's  business  at  the  time  he  com- 
mitted a  tort,  so  as  to  relieve  the  master 
from  responsibility  therefor,  if  there  is  a 
conflict  io  the  testimony  so  as  to  leave  the 
question  in  doubt. 

».  Where  the  details  of  the  service  of 
an  employee  are  not  regulated  or 
prescribed  by  instructions  of  any 
superior,  but  are  left  to  his  own  uncon- 
trolled judgment,  the  master  Is  responsible 
for  his  wrongful  acts,  unless  It  clearly  ap- 
pears that  they  were  beyond  and  outside  the 
scope  of  the  employment,  and  committed  in 
the  furtherance  of  the  personal  ends  of  the 
employee. 

4.  An  employee  of  a  railroad  com- 
pany, whose  duty  In  to  operate  a 
steam  pump,  and  who  is  furnished 
with  a  railroad  tricycle  to  procure  the 
necessary  fuel  along  the  road,  who  has  de- 
parted from  his  employment  by  going  beyond 
the  point  where  he  expected  to  secure  fuel 
on  an  errand  of  his  own,  resumes  the  em- 
ployment when  he  begins  to  return  to  that 
point,  so  as  to  render  the  master  liable  for 
his  negligent  act  in  running  down  a  pedes- 
trian between  the  point  where  he  turned 
about  and  the  point  where  the  fuel  was  to 
be  obtained. 

5.  A  master  who  Intrusts  the  custody 
and    control    of   a    dangerous    appll- 


Notb. — As  to  liability  of  master  for  negli- 
gent acts  of  servant,  causing  Injury  to  one 
who  has  no  claim  upon  the  master  by  reason 
of  contract,  including  acts  done  by  servant 
outside  of  scope  of  duties,  see  note  to  Ritchie 
v.  Waller,  27  L.  R.  A.  161;  also  Dixon  v. 
Northern  P.  R.  Co.  68  L.  R.  A.  895,  and  cases 
In  footnote  thereto. 
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ance  or  agency  to  the  management 
of  a  servant  will  not  be  permitted  to 
avoid  responsibility  for  injuries  inflicted 
thereby  on  the  plea  that  the  servant,  in  the 
particular  act  complained  of,  was  acting  out- 
side the  scope  of  his  employment. 

6.  A  master  -who  places  a  servant  in 
charge  of  an  agency  or  appliance 
the  custody  and  control  of  which  in 
dangerous  in  itself,  or  liable  to  inflict 
serious  injury  to  others  when  operated  In 
the  customary  method  of  use,  and  while  be 

.  ing  devoted  to  the  purposes  for  which  It 
was  Intended,  Is  answerable  for  the  exercise 
of  the  servant's  judgment  In  its  use. 

7.  "Whether  or  not  an  appliance  placed 
in  charge  of  a  servant  is  a  danger- 
ous one,  so  as  to  bring  it  within  the  rule 
that  the  master  is  responsible  for  its  use 
by  his  servant  In  case  its  ordinary  use  Is 
liable  to  cause  serious  Injury  to  strangers,  is 
a  question  for  the  jury. 

8.  The  negligence  of  a  person  injured 
on  a  railroad  track  will  not  prevent 
his  holding  the  railroad  company 
liable  for  injuries  if  they  were  caused  by 
the  wanton  act  of  the  company's  servant 
with  full  knowledge  of  his  perilous  sltua 
tion. 

(Whitfield,  Ch.  J.,  dissents.) 
(April   3,  1905.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Warren  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  the  negli- 
gence of  defendant's  servant  for  which  it 
was  responsible.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  McLaurixt,  Armistead,  A 
Briext,  for  appellant : 

At  the  time  of  the  injury  the  relation 
of  master  and  servant  had  been  resumed. 

Weber  v.  Lockman,  66  Neb.  469,  60  L. 
R.  A.  313,  92  N.  W.  591 ;  Cosgrove  v.  Ogdcn, 
49  N*.  Y.  255,  10  Am.  Rep.  361;  Fitzsim- 
mons  v.  Milwaukee,  L.  8.  &  W.  R.  Co.  98 
Mich.  257,  57  N.  W.  127;  Smith  v.  Munch. 
65  Minn.  256,  68  N.  W.  19;  McClanahan  v. 
Vicksburg,  8.  d  P.  R.  Co.  Ill  La.  781,  35 
So.  902. 

Watson   had   been   intrusted  by  appellee 
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with  the  custody  and  care  of  a  railroad 
appliance,  a  tricyle,  which,  when  improperly 
used,  was  in  itself  a  dangerous  instrument, 
and  for  that  reason  defendant  cannot  es- 
cape liability  resulting  from  the  improper 
handling  thereof. 

Pittsburgh,  C.  d  St.  L.  R.  Co.  v.  Shields, 
47  Ohio  St.  387,  8  L.  R.  A.  464,  21  Am. 
St.  Rep.  840,  24  N.  E.  658 ;  Fitzsimmons  v. 
Milwaukee,  L.  S.  d  W.  R.  Co.  98  Mich. 
257,  57  N.  W.  127 ;  Salisbury  v.  Erie  R.  Co. 
66  N.  J.  L.  233,  55  L.  R.  A.  578,  88  Am. 
St.  Rep.  480,  50  Atl.  117;  Philadelphia  d 
R.  R.  Co.  v.  Deiby,  14  How.  468,  14  L.  ed. 
502. 

Messrs.  Snyder  ft  Gilfoll  also  for  ap- 
pellant : 

Messrs.  'Mo Willie  ft  Thompson,  for 
appellee : 

There  is  a  difference  between  "  returned  " 
and  "returning."  Liability  of  the  railway 
company  cannot  arise  in  this  case  from  the 
fact  that  Watson  was  returning  the  tricyle. 

Canton  Cotton  Warehouse  Co.  v.  Pool, 
78  Miss.  147,  84  Am.  St.  Rep.  620,  28  So. 
823;  Note  to  Ritchie  v.  Waller,  27  L.  R.  A. 
161 ;  Chicago.  B.  d  Q.  R.  Co.  v.  Epperson, 
26  111.  App.  79 :  New  York,  T.  d  M.  R.  Co.  v. 
Sutherland,  3  Tex.  App.  Civ.  Cas.  (Willson) 
177;  Rayner  v.  Mitchell,  L.  R.  2  C.  P.  Div. 
357,  25  Week.  Rep.  633;  New  Orleans,  J. 
d  G.  N.  R.  Co.  v.  Harrison,  48  Miss.  112,  12 
Am.  Rep.  356 :  Burke  v.  Shaw,  59  Miss.  445, 
42  Am.  Rep.  370;  Fairchild  v.  New  Orleans 
d  N.'E.  R.  Co.  60  Miss.  931,  45  Am.  Rep. 
427 ;  Louisville,  N.  O.  d  T.  R.  Co.  v.  Doug- 
lass, 69  Miss.  723,  30  Am.  St.  Rep.  582,  11 
So.  933;  Illinois  C.  R.  Co.  V.  Latham,  72 
Miss.  32,  16  So.  757. 

A  railroad  tricyle  is  not  a  dangerous  in- 
strument. 

Truly,  J.,  delivered  the  opinion  of  the 
court : 

Considering  the  time,  place,  and  circum- 
stances under  which  the  injury  forming 
the  basis  of  this  suit  was  inflicted,  we  think 
the  question  of  whether  Watson,  the  em- 
ployee of  appellee  to  whose  negligence  the 
injury  is  charged,  was  on  that  occasion 
acting  outside  the  scope  of  his  employment, 
should  have  been  submitted  to  the  consider- 
ation of  the  jury.  The  record  demonstrates 
that  the  relation  of  master  and  servant  ex- 
isted between  Watson  and  appellee,  and,  this 
being  established,  the  question  of  whether, 
in  the  particular  instance,  the  servant  was 
acting  within  the  scope  of  his  employment, 
if  there  is  no  conflict  in  the  facts,  is  a 
question  of  law  for  the  court.  If  there  is 
conflict,  it  is  a  question  of  fact  to  be  sub- 
mitted to  the  jury.  Carl  Corper  Brewing 
d  Malting  Co.  v.  Huggins,  96  111.  App.  147; 
Krzikowsky  v.  Sperring,  107  111.  App.  493; 
70  L.  R.  A. 


Illinois  C.  R.  Co.  v.  Latham,  72  Miss.  36, 
16  So.  757.  And,  in  order  to  escape  lia- 
bility, it  devolves  upon  the  master  to 
prove  that  the  servant  had  abandoned  the 
duties  of  his  employment,  and  gone  about 
some  purpose  of  the  servant's  own,  in 
which  the  master's  business  was  not  con- 
cerned, and»which  was  not  incident  to  the 
employment  for  which  the  servant  was 
hired.  If  the  testimony  leaves  this  ques- 
tion in  doubt,  it  must  be  submitted  to  the 
jury.  Ritchie  v.  Waller,  63  Conn.  157, 
27  L.  R.  A.  161,  38  Am.  St.  Rep.  361,  28 
Atl.  29,  and  citations. 

In  the  case  at  bar  it  was  the  servant's 
duty  to  attend  to  the  steam  pump  located 
on  appellee's  line  of  railroad,  and  used  in 
supplying  water  to  locomotives  of  passing 
trains,  and  have  it  ready  for  operation 
whenever  needed  for  this  purpose.  In  con- 
nection with  and  as  a  part  of  this  employ- 
ment, it  was  the  servant's  duty  to  provide 
the  fuel  consumed  in  generating  the  steam 
needed  for  the  operation  of  the  pump.  But 
the  manner,  time,  and  place  of  gathering 
this  fuel  were  submitted  to  his  judgment, 
without  express  directions  from  appellee. 
The  servant  was  required  to  see  that  the 
needed  fuel  was  provided,  but  the  details 
of  its  gathering  were  left  to  the  dictation 
of  his  pleasure  and  convenience.  For  his 
use  in  going  to  and  from  the  pumping 
station,  and  for  transporting  fuel  and  kind- 
ling which  he  would  gather  along  the  right 
of  way,  Watson  was  intrusted  with  the 
custody  and  power  to  use  an  engine  or 
machine  known  in  the  record  as  a  "  railroad 
tricyle."  Upon  this,  in  quest  of  fuel,  he 
had  the  right  to  ride  over  the  track  of  ap- 
pellee's line  of  railway,  without  let  or 
hinderance,  any  distance  and  in  any  direc- 
tion. On  the  morning  in  question,  in  the 
discharge  of  his  duty,  he  took  the  tricycle 
and  proceeded  to  the  place  where  his  duty 
called  him, — where  the  pump  which  he  was 
to  operate  was  situated.  Finding  that  it 
was  necessary  to  procure  fuel,  he  went 
further  down  the  track  in  search  of  kind- 
ling or  firewood,  with  the  intention  of  pro- 
ceeding to  a  trestle  where  certain  bridge- 
work  had  recently  been  done,  with  the  hope 
of  procuring  the  necessary  fuel  at  that 
place.  Before  reaching  this  place,  and 
without  discharging  the  duty  which  was 
incumbent  upon  him,  for  purposes  of  his 
own  he  went  by  the  place  which  he  had 
chosen  as  the  one  where  he  would  gather 
his  fuel,  and  proceeded  with  his  tricycle 
to  a  station  some  miles  distant.  Having 
completed  this  errand, — undertaken,  ad- 
mittedly for  his  own  pleasure, — he  again 
started  with  the  tricycle  to  retrace  his 
course  back  to  the  spot  where  his  duty  to 
his  master  called  him ;  but,  before  reaching 


1*05. 


Barmore  v.  Vicksburq     S.  &  P.  R.  Co. 


629 


this  place,  he  negligently  ran  the  tricycle 
against  and  seriously  injured  the  appellant, 
who  was  walking  across  a  trestle  and  could 
not  avoid  the  collision.  It  is  contended 
that,  inasmuch  as  Watson  had  passed  by 
the  spot  where  he  should  have  gathered  the 
fuel,  this  was  a  departure  from  his  duty  to 
his  master,  and  that  the  master  was  not 
liable  for  his  acts,  or  for  any  injury 
which  he  might  inflict,  until  he  had  actually 
returned  to  the  spot  where  the  fuel  was. 

We  recognize  the  well-established  excep- 
tion to  the  general  rule  by  which  the  master 
is  excused  from  liability  for  the  tortious 
act  of  the  servant  when  committed  outside 
the  scope  of  the  servant's  employment. 
That  exception  governs  in  all  cases  when 
the  servant  abandons  his  master's  service 
and  engages  in  some  purpose  personal 
to  himself.  The  principle  is  free  of  diffi- 
culty, and  is  adhered  to  in  all  proper  cases, 
but  it  has  no  application  to  the  facts  in  the 
instant  case.  Watson  was  no  mere  senti- 
ent tool,  with  no  power  to  exercise  judg- 
ment or  discretion  as  to  the  time  or  man- 
ner in  which  his  duties  should  be  performed. 
He  was  intrusted  with  the  performance  of 
a  certain  duty,  but  the  details  of  hi9  ser- 
vice were  not  regulated  or  prescribed  by 
the  instructions  of  any  superior,  but  left 
solely  to  his  own  uncontrolled  judgment. 
For  the  acts  of  such  servants  the  master  is 
responsible  unless  it  clearly  appears  that 
the  wrongful  acts  were  beyond  and  outside 
the  scope  of  their  employment,  and  com- 
mitted in  the  furtherance  of  their  own  per- 
sonal ends.  "The  master  is  responsible 
for  the  negligent  acts  or  omissions  of  his 
servants  in  the  course  of  their  employment, 
though  unauthorized  or  even  forbidden  by 
him,  and  although  outside  of  their  *  line 
of  duty,'  and  without  regard  to  their 
motives."  1  Shearm.  &  Redf.  Neg.  $  146. 
And  the  master  cannot  escape  liability 
even  though  the  acts  of  the  servants  were 
"  unauthorized,  wilful,  and  wrongful."  Id. 
I  150;  1  Thomp.  Neg.  §§  518,  519.  And 
this  is  the  recognized  rule  in  this  state, 
even  though  the  party  injured  is  a  tres- 
passer on  train  or  track.  Alabama  G.  8. 
R.  Co.  v.  Harris,  71  Miss.  76,  14  So.  263; 
Richberger  v.  American  Exp.  Co.  73  Miss. 
161,  31  L.  R.  A.  390,  55  Am.  St.  Rep.  522, 
18  So.  922. 

In  determining  whether  a  particular  act 
is  committed  by  a  servant  within  the  scope 
of  his  employment,  the  decisive  question  is 
not  whether  the  servant  was  acting  in  ac- 
cordance with  the  instructions  of  the  mas- 
ter, but,  was  he  at  the  time  doing  any  act 
in  furtherance  of  his  master's  business? 
If  a  servant,  having  completed  his  duty 
to  his  master,  then  proceeds  to  prosecute 
some  private  purpose  of  his  own,  the 
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master  is  not  liable;  but  if  the  servant, 
while  engaged  about  his  master's  business, 
merely  deviates  from  the  direct  line  of 
duty  to  accomplish  some  personal  end,  the 
master's  responsibility  may  be  suspended, 
but  it  is  re-established  when  the  servant  re- 
sumes his  duty.  Even  if  in  violation  of 
express  orders  a  deviation  from,  is  not  an 
abandonment  of,  the  master's  service. 
Mulvehill  v.  Bates,  31  Minn.  366,  47  Am. 
Rep.  796,  17  N.  W.  959;  Rakn  v.  Singer 
Mfg.  Co.  26  Fed.  912;  Weber  v.  Lockman, 
66  Neb.  469,  60  L.  R.  A.  313,  92  N.  W.  591 ; 
Sleath  v.  Wilson,  9  Car.  &  P.  607 ;  Ritchie 
v.  Waller,  63  Conn.  157,  27  L.  R.  A.  161, 
38  Am.  St.  Rep.  361,  28  Atl.  29;  Williams 
v.  Koehler,  41  App.  Div.  426,  58  N.  Y.  Supp. 
863;  Quinn  v.  Power,  87  N.  Y.  535,  41  Am. 
Rep.  392. 

If  the  act  which  the  servant  was  engaged 
in  at  the  time  of  the  injury  was  one  which, 
if  continued  until  its  completion,  would 
have  furthered  the  master's  business,  and 
been  wiinin  the  Bcope  of  the  servant's  em- 
ployment, the  master  would  be  liable,  even 
though  the  act  occurred  at  a  place  to  which 
his  duty  did  not  necessarily  call  him.  Ger- 
aty  v.  National  Ice  Co.  16  App.  Div.  174, 
44  N.  Y.  Supp.  659.  This  class  of  cases  is 
plainly  distinguishable  from  those  in  which 
there  has  been  a  departure — a  turning  aside 
— from  the  master's  business  to  engage  in 
an  affair  not  incidental  to  his  service,  but 
purely  of  the  servant's  own.  The  principle 
of  law  governing  each  class  is  well  under- 
stood, the  main  difficulty  being  the  classi- 
fication of  the  particular  case. 

In  the  instant  case  it  was  the  duty  of 
Watson  to  procure  fuel.  He  was  given 
control  and  custody  of  an  appliance  to  be 
used  for  that  purpose,  and  in  going  to  and 
from  his  work.  On  the  occasion  in  ques- 
tion he  went  by  the  place  where  his  dutv 
called  him,  on  an  affair  in  no  wise  con- 
nected with  the  master's  business  or  his 
own  service.  That  moment  he  deviated 
from  his  service.  But  the  testimony  of  the 
employment.  It  must  be  noted  that  the 
service  of  the  day  in  which  the  servant 
was  then  engaged — the  gathering  of  the 
fuel  and  operating  of  the  pump — had  not 
been  discharged  when  Watson  deviated 
from  his  service.  But  the  testmony  of  the 
servant  himself  shows  that  he  had  not 
abandoned  his  duty.  He  still  intended  to 
gather  the  fuel  on  his  return  from  his  own 
errand,  and  to  regain  his  post  of  duty  at 
the  pump.  It  is  conceded  by  counsel  for 
appellant,  so  far  as  the  discussion  of  this 
particular  phase  of  the  case  is  concerned, 
that,  for  any  injuries  which  Watson  might 
have  inflicted  between  the  time  when  he 
deviated  from  his  service  and  when  he 
resumed  it,  the  master  was  not  responsible. 
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We  express  no  opinion  of  this  point,  but, 
even  if  it  be  true,  the  inquiry  arises:  When 
did  Watson  resume  his  service,  so  as  to 
render  his  master  liable?  His  private  af- 
fair was  to  carry  a  sick  friend  to  the  sta- 
tion, but  when  that  was  completed,  and  he 
began  to  propel  the  railroad  tricycle  back 
over  the  route  which  he  had  previously 
traveled,  with  the  intention  and  for  the 
purpose  of  proceeding  to  the  discharge  of 
the  duty  which  he  was  employed  to  per- 
form, he  then  resumed  his  master's  service, 
which  had  been  suspended  temporarily 
while  he  was  engaged  about  his  own  affairs. 
The  argument  that  Watson  did  not  resume 
his  duty  until  he  actually  reached  the  spot 
where  he  was  to  gather  the  fuel  rests  on  no 
solid  legal  foundation.  He  was  operating 
the  appliance  which  it  was  his  duty  to 
operate.  He  was  on  the  track  at  a  place 
which  he  was  compelled  to  pass  over,  and 
proceeding  to  the  place  where  his  duty 
called,  for  the  purpose  of  performing  that 
duty,  and  was  at  the  time  ot  the  injury 
engaged  about  no  affair  of  his  own,  but 
discharging  in  the  usual  and  customary 
manner  the  business  for  which  he  was  em- 
ployed. Under  such  circumstances,  the 
master  is  answerable  for  the  tort  of  the 
servant. 

We  hold,  in  cases  where  the  servant  has 
made  a  temporary  departure  from  the  serv- 
ice of  the  master,  that  when  the  object  of 
that  departure  has  been  accomplished,  and 
the  servant  re-engages,  in  the  discharge  of 
his  duty,  the  responsibility  of  the  master 
instantly  attaches.  Any  other  conclusion 
would  leave  us  without  any  definite  rule,  in 
cases  of  temporary  abandonment  of  duty,  to 
determine  when  the  servant  re-entered  the 
scope  of  his  employment.  This  conclusion 
is  not  antagonistic  to  any  express  decision 
in  this  state  or  in  Louisiana,  where  the  in- 
jury happened.  Speaking  of  the  doctrine  of 
the  responsibility  of  the  master  for  the 
torts  of  the  servant,  the  supreme  court  of 
the  latter  state  has  said :  "  The  law  is 
simple  and  easy  of  application.  Masters 
and  employers  are  answerable  for  the  dam- 
age occasioned  by  their  servants  and  over- 
seers in  the  exercise  of  the  functions  in 
which  they  are  employed.  Rev.  Civ.  Code, 
art.  2320."  Odom  v.  Schmidt,  52  La.  Ann. 
2129,  28  So.  350. 

In  this  state  the  exact  question  here 
presented  has  never  been  passed  on.  The 
cases  cited  by  appellee  are  all  based  on  the 
fact  that  the  act  complained  of  was  one 
clearly  beyond  the  scope  of  the  servant's 
employment.  The  final  test  to  determine 
the  master's  liability  is  thus  a*  a  ted  in  the 
case  of  Canton  Cotton  Warehouse  Co.  v. 
Pool,  78  Miss.  157,  «4  Am.  St.  Rep.  620, 
28  So.  824 :  "  Whether,  from  the  nature 
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of  the  act  itself,  as  actually  done,  it  was 
an  act  done  in  the  master's  business,  or 
wholly  disconnected  therefrom,  by  the  ser- 
vant, not  as  servant,  but  as  an  individual, 
on  his  own  account."  The  facts  of  the  case 
at  bar  demonstrate  that  the  act  here  com- 
plained of  was  done  at  a  time  while  the 
servant  was  engaged  in  the  master's  busi- 
ness, by  the  use  of  the  master's  ap- 
pliances, used  in  the  way  they  were  in- 
tended to  be,  and  was  wholly  disconnected 
from  any  personal  enterprise  of  the  ser- 
vant. 

The  conclusion  we  have  reached  is  sup- 
ported by  authority  elsewhere.  Thus,  in 
Chicago  ConsoL  Bottling  Co.  v.  McQinnis, 
86  111.  App.  38,  the  master  was  held  liable 
for  injuries  inflicted  by  the  driver  of  his 
wagon,  though  the  driver  had  temporarily 
departed  from  his  employer's  service,  and 
had  deviated  from  the  direct  route  over 
which  his  duty  required  him  to  pass,  on  an 
enterprise  purely  personal  to  himself, 
namely,  to  call  on  his  wife,  and  the  ac- 
cident occurred  after  the  completion  of  this 
personal  mission,  at  a  time  when  the  serv- 
ant had  again  assumed  control  of  his  mas- 
ter's vehicle,  but  before  he  had  actually 
again  performed  any  act  in  the  master's 
service.  Says  the  court :  "  It  is  contended, 
first,  that  when  a  servant,  acting  as  driver 
of  his  master's  wagon,  leaves  the  direct 
route  of  his  business  and  goes  upon  some 
errand  of  his  own,  the  master  cannot  be 
held  to  respond  for  negligence  of  the  serv- 
ant while  upon  such  errand."  And  after 
discussing  the  other  questions  presented, 
and  stating  the  general  rule  governing  the  « 
master's  liability  as  we  have  herein  an- 
nounced it,  the  court  responds  to  the  con- 
tention, saying:  *'  We  are  of  opinion  that, 
applying  the  rule  to  the  facts  of  this  case,  it 
cannot  be  held  that  the  driver  of  appellant, 
when  he  again  started  on  his  business  of 
delivering  goods  of  appellant,  after  having 
stopped  upon  an  errand  of  his  own,  was 
not  engaged  in  the  master's  work,  within 
the  scope  of  his  employment."  So,  in  Mis- 
souri, K.  d  T.  R.  Co.  v.  Edioards  (Tex.  Civ. 
App.)  67  S.  W.  891,  the  facts  were:  A 
brakeman  on  the  train  of  the  appellant 
abandoned  the  master's  service  on  the  train 
which  he  was  assisting  in  operating,  crossed 
the  track  on  the  opposite  side  of  the  train, 
and  went  on  an  errand  of  his  own  into  a 
near-by  saloon,  and,  having  completed  that 
errand,  injured  the  plaintiff  on  his  way 
back  to  regain  the  post  of  duty.  One  of  the 
issues  was,  "  if  said  brakeman  did  cause 
said  injuries,  whether  he  was  then  in  the 
discharge  of  his  duties  as  such  brakeman." 
The  court,  on  that  state  of  facts,  presenting 
the  same  legal  question  as  the  case  before 
us,  deciding  the  question  in  the  affirmative. 
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said :  "  Whether  or  not  the  brakeman  was 
in  the  discharge  of  his  duties  when  he 
knocked  appellee  under  the  train  was  more 
a  question  of  law  than  one  of  fact.  His 
place  of  duty  was  on  the  opposite  side  of 
the  train,  but  the  evidence  of  appellee 
tended  to  show  that  he  had  gone  to  a  saloon 
or  restaurant  on  the  side  of  the  train  where 
the  accident  occurred,  and  was  hurriedly 
returning  to  board  the  train,  then  just 
moving  away,  when  he  ran  against  appellee. 
While  he  may  not  have  been  on  his  master's 
business  in  stepping  aside  to  the  saloon  or 
restaurant,  we  think  it  must  be  held  that 
he  was  when  he  ran  over  appellee  in  the 
effort  to  resume  his  accustomed  place  of 
service."  And  as  bearing  upon  another 
phase  of  Watson's  duty  to  the  appellee — 
that  of  safely  caring  for  and  returning  the 
appliances  of  the  master  used  in  the  dis- 
patch of  his  business — see  Pittsburgh,  C.  d 
St.  h.  R.  Co.  v.  Kirk,  102  Ind.  404,  52  Am. 
Rep.  675,  1  N.  E.  849.  In  that  case  a  sec- 
tion foreman  was  returning  with  his  crew, 
car,  and  tools  over  the  track  of  the  master, 
and,  finding  a  car  on  the  track  between  him 
and  the  place  where  it  was  his  duty  to  re- 
turn the  car  and  crew,  he,  without  author- 
ity, removed  the  car  from  his  master's  track 
and  placed  it  on  the  track  of  another  rail- 
road company,  thereby  causing  an  accident, 
and  the  master  was  held  liable.  Treating 
of  the  actions  of  the  servant  in  this  regard, 
the  court  observed :  "  In  all  this,  whatever 
his  motive  was,  he  was  pursuing  the  mas- 
ter's service, — that  of  returning  the  car, 
tools,  and  crew  to  their  appointed  place,  as 
was  his  custom  and  duty, — and,  while  he 
pursued  the  service  in  an  unauthorized  and 
possibly  forbidden  way,  he  and  those  with 
him  were  during  the  time  in  the  relation  of 
servants  to  the  appellant.  Concede  that, 
in  going  off  the  employer's  line,  he  pursued 
a  course  which  was  beyond  his  authority; 
his  purpose  in  doing  so  was  nevertheless  to 
accomplish  an  end  within  his  employment, 
and  reasonably,  as  he  supposed,  fitted  to 
reach  that  end."  See  also  East  St.  Louis 
Connecting  R.  Co.  v.  Reames,  173  111.  586,  51 
X.  E.  68;  'Note  to  Ritchie  v.  Waller,  27  L. 
R.  A.  161 ;  Whitman  v.  Pearson,  37  L.  J.  C. 
P.  N.  S.  156. 

Under  the  facts  of  this  case,  it  was  error 
in  the  court  to  charge,  as  a  matter  of  law, 
that  Watson  was  not  acting  within  the 
scope  of  his  employment  when  the  injury 
was  inflicted  on  appellant. 

There  is  another  theory  developed  bv  this 
record,  which  the  appellant  was  enticed  to 
have  submitted  to  the  consideration  of  the 
jury.  It  grows  out  of  the  well-estabMshed 
principle  of  law  that  a  master  who  intrusts 
the  custody  and  control  of  a  dangerous  ap- 
pliance or  agency  to  the  management  of  a 
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servant  will  not  be  permitted  to  avoid  re- 
sponsibility for  injuries  inflicted  thereby  on 
the  plea  that  the  servant,  in  the  particular 
act  complained  of,  was  acting  outside  the 
scope  of  his  employment.  As  sfated  in  an- 
other connection  in  this  opinion,  we  adhere 
to  the  general  rule  which  exonerates  the 
master  from  liability  for  the  acts  of  the 
servant  committed  beyond  the  scope  of  his 
employment;  but  this  rule  is  not  of  uni- 
versal application  (being  itself  but  an  ex- 
ception to  the  general  rule  which  primarily' 
imputes  liability  to  the  master),  nor  is  it 
antagonistic  to  the  position  here  assumed. 
The  servant  is  empowered  by  the  master  to 
discharge  certain  duties,  and  it  is  incumb- 
ent upon  him  to  exercise  the  same  care  and 
attention  which  the  law  requires  of  the 
master;  and,  if  that  care  and  attention  be 
about  the  management  and  custody  of 
dangerous  appliances,  the  master  cannot 
shift  the  responsibility  connected  with  the 
custody  of  such  instruments  to  the  servant 
to  whom  they  have  been  intrusted,  and 
escape  liability  therefor.  This  rule  arises 
from  the  absolute  duty  which  is  owing  to 
the  public  by  those  who  employ  in  their 
business  dangerous  agencies  or  appliances, 
engines,  or  instruments — liable,  if  negli- 
gently managed,  to  result  in  great  damage 
to  others.  The  true  rule,  and  the  one  sup- 
ported by  reason  and  authority,  is  thus 
stated  in  Pittsburgh,  C.  d  St.  L.  R.  Co.  v. 
Shields,  47  Ohio  St.  387,  8  L.  R.  A.  464,  21 
Am.  St.  Rep.  840,  24  N.  E.  658.  If  the 
master  intrusts  the  custody  of  dangerous 
agencies  to  his  servants,  the  proper 
custody  as  well  as#  the  use  of  them 
becomes  a  part  of  the  servant's  employ- 
ment by  the  master,  and  his  negligence 
in  any  regard  is  imputed  to  the  master  in 
an  action  by  one  injured  thereby.  And 
where  the  injury  results  from  the  negligence 
of  the  servant  in  the  custody  of  the  instru- 
ment, it  is  immaterial,  so  far  as  the  lia- 
bility of  the  master  is  concerned,  as  to  what 
use  may  have  been  made  of  it  by  the  ser- 
vant. In  such  cases  the  duty  of  the  ser- 
vant is  to  carefully  guard  and  control  such 
instrument,  and  a  failure  in  this  respect 
is  not  a  departure  from  the  master's  ser- 
vice, but  a  negligent  discharge  of  that  ser- 
vice. This  distinction  is  plainly  marked. 
As  said  in  the  Shields  Case:  "  A  servant 
may  depart  from  his  emp'oyment  without 
making  h:s  master  liable  for  his  negligence 
when  outside  the  employment  of  the  master, 
and  he  so  departs  whenever  he  goes  beyond 
the  scope  of  his  enjoyment  and  engages 
in  affairs  of  h:s  own.  But  he  cannot  de- 
part from  the  duty  intrusted  to  him,  when 
tha*  duty  regards  the  ri&rhts  of  others  in 
respect  to  the  employment  of  dangerous  in- 
struments by  the  master  in  the  prosecution 
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of  his  business,  without  making  the  master 
liable  for  the  consequences,  for  the  first 
step  in  that  direction  is  a  breach  of  the 
duty  intrusted  to  him  by  the  master,  and 
his  negligence  in  this  regard  becomes  at 
once  the  negligence  of  the  master."  This 
rule  applies  in  all  cases  where  agencies  lia- 
ble to  be  the  means  of  inflicting  serious  in- 
jury upon  others  are  placed  in  the  custody 
of  servants.  The  rule  is  designed  for  the 
protection  of  the  public.  As  the  master,  if 
personally  in  control  of  the  agency  or  ap- 
pliance would  be  liable  for  all  injuries  in- 
flicted by  its  mismanagement  or  misuse,  so 
he  is  not  permitted  to  delegate  the  perform- 
ance of  the  absolute  duty  of  care  which  is 
imposed  on  him  in  its  custody  and  control 
so  as  to  shift  the  responsibility  for  a  failure 
to  discharge  it.  Birmingham  Waterworks 
Co.  v.  Hubbard,  85  Ala.  179,  7  Am.  St.  Rep. 
35,  4  So.  607 ;  Texas  d  P.  R.  Co.  v.  Scoville, 
27  L.  R.  A.  179,  200,  Note,  10  C.  C.  A.  479, 
23  U.  S.  App.  506,  62  Fed.  730;  1  Thomp. 
Neg,  §§  523—533;  Euting  v.  Chicago  d  X. 
W.  R.  Co.  116  Wis.  13,  60  L.  R.  A.  158,  96 
Am.  St.  Rep.  936,  92  N.  W.  358;  Regan  v. 
Reed.  96  111.  App.  462;  Alsever  v.  Minne- 
apolis d  St.  L.  R.  Co.  115  Iowa,  338,  56  T.. 
R.  A.  748,  88  N.  W.  841.  The  case  last  cited 
was  one  where  the  servant  into  whose  hands 
the  master  had  committed  the  custody  of  an 
appliance  to  be  used  in  its  service  allowed 
the  steam  or  spray  to  escape  so  that  a 
child  standing  by  became  frightened,  fell, 
and  was  injured.  The  plaintiff  sought  to 
prove  that  the  steam  or  spray  was  blown 
off  with  the  deliberate  design  of  frightening 
the  children.  The  railway  company  de- 
fended on  the  ground  that  the  escape  of 
steam  was  incident  to  the  operation  of  the 
engine,  and  was  so  used  on  the  occasion  in 
question.  But  the  master  was  held  liable; 
the  court,  after  a  full  discussion  of  the 
question,  in  which  numerous  authorities  are 
cited  and  analyzed,  stating  its  conclusion 
as  follows:  "The  company  had  placed  in 
his  charge  an  instrumentality  requiring 
care  in  its  operation  and  management.  He 
was  doing  precisely  what  the  company  con- 
templated he  should  do  when  it  employed 
him;  i.  e.t  operating  the  blow-off  cock. 
When  this  was  to  be  done,  and  how,  as  said, 
was  left  to  his  discretion,  the  use  of  which 
was  also  contemplated  in  his  employment; 
and  the  company  was  as  responsible  for  a 
mistake  or  wilful  perversion  of  judgment  in 
its  operation,  if  within  the  compass  of  what 
he  was  to  do,  when  amounting  to  negli- 
gence, as  for  his  negligence  in  doing  that 
which  may  be  conceded  to  have  been  neces- 
sary." 

The  absolute  duty  of  the  master,  which 
cannot  be  delegated,  in  reference  to  the  de- 
gree of  care  demanded  in  the  custody,  con- 
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trol,  and  operation  of  dangerous  instru- 
mentalities, applies  not  to  those  alone 
which  are  operated  or  propelled  by  tht* 
power  of  steam,  electricity,  powder,  dyna- 
mite, or  kindred  forces,  but  to  all  instru- 
mentalities employed  by  the  master,  which, 
by  reason  of  the  method  of  their  operation, 
are  capable  of,  and  liable  to  inflict  serious 
injury  to  others.  The  motive  power  is 
not  the  sole  consideration  in  determining 
whether  an  instrumentality  falls  within 
the  general  classification  of  "  dangerous 
agencies  and  appliances." 

An  attempt  has  been  made,  in  a  very  few- 
illogical  ly  reasoned  cases,  to  draw  a  distinc- 
tion between  instrumentalities  "  dangerous 
in  themselves,"  and  those  "  dangerous  by 
reason  of  improper  use,"  and  confine  the 
master's  liability  to  cases  due  to  misman- 
agement of  tlu?  former  class  alone.  An 
analysis  will  show  that  the  distinction  is 
more  imaginary  than  real,  and  too  refined 
to  be  of  any  practical  benefit  as  a  method 
of  determining  legal  responsibility.  The 
argument  has  a  degree  of  plausibility  when 
limited  to  agencies  inherently  dangerous 
even  when  most  carefully  handled,  such  a> 
dynamite  and  similar  substances,  as  dis- 
tinguished from  those  of  like  character, 
such  as  gasoline,  naphtha,  and  the  like,  only 
dangerous  when  proper  precautions  are  not 
observed :  but  the  sophistry  of  the  argu- 
ment becomes  apparent,  and  refutes  itself 
when  we  come  to  the  consideration  of 
dangerous  engines,  machinery,  or  appli- 
ances. No  appliance  is  "dangerous  of  it- 
self." but  practically  every  appliance  may 
become  "dangerous  by  improper  use." 
Neither  a  locomotive,  pile  driver,  electric  or 
cable  car,  automobile,  threshing  machine,  or 
team  and  wagon,  is  "  dangerous  of  itself," 
yet  with  practical  unanimity  the  courts 
hold  the  master  liable  for  damages  caused 
thereby,  even  though  the  servant  who  has 
the  sole  custody  and  control  thereof  is  at 
the  time  acting  wilfully,  wantonly,  and  in 
disobedience  to  his  master's  orders.  And 
so,  on  the  other  hand,  an  ax,  a  crowbar,  a 
scythe,  and  similar  implements  in  daily  use. 
are  equally  as  deadly  when  improperly  used, 
but  no  court  would  hold  a  master  liable 
for  the  tortious  act  of  his  servant  on  the 
ground  alone  that  he  had  intrusted  the 
custody  of  such  appliance  to  the  servant. 
No  appliance  when  at  rest  is  "  dangerous  in 
itself."  It  is  by  operation  alone  that  it  be- 
comes capable  of  causing  injury.  So,  in  our 
opinion,  a  better  test,  though  probably  not 
itself  without  exceptions,  of  the  master's 
liability,  would  be  whether  the  agency  or 
appliance,  the  custody  and  control  of  which 
he  committed  to  his  servant's  judgment  and 
discretion,  was  "dangerous  in  itself,"  or 
liable   to  inflict   serious   injury  to  others, 
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when  operated  in  the  customary  method  of 
use,  and  while  being  devoted  to  the  purposes 
for  which  it  was  designed.  If  so,  the  public 
safety  demands  that  he  shall  be  answerable 
for  the  exercise  of  his  servant's  judgment. 
We  are  not  without  eminent  authority  for 
this  position :  "  Whenever  a  master  sends 
his  servant  out  beyond  his  own  eye  and  im- 
mediate control,  in  the  custody  of  any 
species  of  property  of  the  master  which, 
unless  properly  cared  for,  guarded,  and 
used,  is  liable  to  work  injury  to  third  per- 
sons, it  is  necessarily  a  part  of  the  duty 
which  the  master  commits  to  the  servant  so 
to  care  for,  guard,  and  use  such  property, 
that  it  shall  not  work  such  injury."  1 
Thomp.  Neg.  $  589 ;  Vicksburg  d  J.  R.  Co. 
v.  Patton,  31  Miss.  156,  66  Am.  Dec.  552; 
Xashvillc  &  C.  R.  Co.  v.  S tames,  9  Heisk. 
52,  24  Am.  Rep.  296;  Philadelphia  d  R.  R. 
Co.  v.  Derby,  14  How.  468,  14  L.  ed.  502; 
Salisbury  v.  Erie  R.  Co.  66  N.  J.  L.  233,  55 
L.  R.  A.  578,  88  Am.  St.  Rep.  480,  50  Atl. 
117.  And  the  soundness  of  this  proposition 
is  plainly  recognized  by  this  court  in  Can- 
ton Cotton  Warehouse  Co.  v.  Pool,  78  Miss. 
157,  84  Am.  St.  Rep.  620,  28  So.  824. 
Though  its  application  to  the  facts  of  that 
case  was  correctly  denied;  it  being  there 
said  that  the  case  there  presented  was  not 
"  like  cases  where  the  question  is  as  to  the 
custody  of  dangerous  implements,  as  steam 
engines,  dynamite,  torpedoes,  etc. ;  "  thus 
expressly  recognizing  that  the  same  rule 
controls  whether  the  injury  be  caused  by  an 
agency  '  inherently  dangerous,'  or  by  an 
'  implement '  which  only  becomes  dangerous 
by  reason  of  misuse.  In  Salisbury  v.  Erie 
R.  Co.  66  N.  J.  L.  233,  55  L.  R.  A.  578,  88 
Am.  St.  Rep.  480,  50  Atl.  117,  the  master 
was  held  responsible  for  the  acts  of  the 
wervant  for  injuries  inflicted  by  a  "push 
ear  "  which  had  been  placed  in  the  custody 
of  the  servant,  although  at  the  time  of  the 
injury  the  car  was  not  being  used  in  the 
service  of  the  railroad,  but  in  the  business 
of  a  third  person  to  whom  the  servant  had 
loaned  the  car.  The  court  says  t  "  When 
the  company  placed  the  push  car  in  the 
hands  of  the  foreman,  it  was  the  duty  of 
the  foreman  to  use  it  with  reasonable  care 
to  prevent  injury  to  anyone  lawfully  on  the 
tracks,  and  to  keep  it  under  his  own  super- 
vision until  it  was  returned  to  the  com- 
pany. For  the  performance  of  that  duty 
by  the  foreman  the  company  was  bound, 
and  the  failure  of  the  foreman  to  perform 
it  was  the  failure  of  the  company.  The 
company  cannot  claim  immunity  on  the 
ground  that  its  servant  violated  the  in- 
structions given  to  him,  any  more  than  it 
could  set  up  in  defense  that  an  engineer  had 
violated  the  express  instructions  given  to 
him  to  ring  the  bell  at  a  public  crossing.'* 
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And  the  decision  in  the  case  is  grounded 
upon  the  true  basic  principle:  "  The  obli- 
gation to  see  that  the  duty  is  performed 
is  cast  upon  the  owner  of  the  road.  The 
safety  of  the  public  demands  that  the  com- 
pany* shall  be  strictly  held  to  its  perform- 
ance." 

It  is,  of  course,  impracticable,  if  not  im- 
possible, to  state  any  general  definition  by 
which  it  may  be  decided  w^th  any  degree  of 
certainty  what  appliances  or  agencies  do, 
and  what  do  not,  fall  within  the  term 
"  dangerous,"  as  employed  by  courts  and 
text-writers.  The  limit  of  human  inventive 
genius  has  not  yet  been  reached,  and  ap- 
pliances are  as  variant  as  the  uses  to  which 
they  are  devoted.  And  again,  something 
must  depend  on  the  circumstances  attend- 
ant upon. the  use  of  the  particular  instru- 
mentality in  question.  But  we  see  no  rea- 
son, justice,  or  legal  principle  in  the  distinc- 
tion which  would  allow  compensation  for 
an  injury  inflicted  by  the  misuse  of  a  loco- 
motive, electric  car,  or  horse  and  wagon, 
and  yet  deny  recovery,  though  the  injury 
is  to  the  same  extent,  and  inflicted  under 
similar  circumstances,  when  caused  by  the 
mismanagement  of  a  hand  car  or  railroad 
tricycle.  While  the  propelling  power  dif- 
fers in  each  instance  cited,  all  are  subject  to 
human  control,  and  all  are  alike  liable  to 
cause  serious  injuries  to  others ;  and  this  is 
the  real  reason  on  which  the  liability  of 
the  owner  is  founded. 

The  views  we  have  herein  announced,  and 
the  principle  on  which  the  liability  of  the 
master  is  based,  are  clearly  recognized  by 
the  Supreme  Court  of  the  United  States  in 
Philadelphia  d  R.  R.  Co.  v.  Derby,  14  How. 
468,  14  L.  ed.  502.  In  summing  up  the 
whole  matter,  the  court  says:  "The  in- 
trusting such  a  powerful  and  dangerous 
engine  as  a  locomotive  to  one  who  will  not 
submit  to  control  ...  is  itself  an  act 
of  negilgcnce,  the  causa  causans  of  the  mis- 
chief; while  the  proximate  cause,  or  the 
ipsa  ncgligentia  which  produces  it,-  may 
truly  be  said  in  most  cases  to  be  the  dis- 
obedience of  orders  by  the  servant  so  in- 
trusted. If  such  disobedience  could  be  set 
up  by  a  railroad  company  as  a  defense, 
when  charged  with  negligence,  the  remedy 
of  the  injured  party  would  in  most  cases  be 
illusive,  discipline  would  be  relaxed,  and  the 
danger  to  the  life  and  limb  of  the  traveler 
greatly  enhanced.  Any  relaxation  of  the 
stringent  policy  and  principles  of  the  law 
affecting  such  cases  would  be  highly  detri- 
mental to  the  public  safety."  And  these 
expressions  apply  with  more  striking  force 
to  the  condition  of  affairs  which  would 
exist  if  railroad  companies  who  intrust 
dangerous  appliances  to  untrustworthy 
servants  were  permitted  to  say  that  at  the 
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time  of  any  alleged  injury  such  servant 
was  not  acting  within  the  scope  of  his  em- 
ployment. If  this  be  the  law,  the  recovery 
of  all  persons  injured  by  the  misuse  of 
such  appliances  is  largely  dependent  upon 
the  veracity  of  the  employee  by  whose 
negligence  the  injury  is  caused. 

In  the  case  at  bar  it  is  contended  by  the 
appellee  that,  inasmuch  as  the  tricycle,  by 
the  running  of  which  the  injury  was  in- 
flicted, was  before  the  trial  court,  and  by 
the  trial  judge  examined  and  pronounced 
not  to  be  a  dangerous  appliance,  we  should 
on  this  account  accept  this  finding  of  fact 
by  the  trial  judge  as  conclusive,  and  not 
disturb  the  judgment.  The  decision  of 
facts  is  not  within  the  province  of  the 
judge.  Whether  or  not  the  railroad  tricy- 
cle, as  propelled  and  moving  at  the  rate  of 
speed  testified  to,  when  it  struck  appellant, 
was  a  dangerous  instrumentality,  liable  to 
cause  serious  injury,  should  have  been  sub- 
mitted to  the  jury  for  decision  in  the  light 
of  the  testimony  and  their  personal  ex- 
amination of  the  tricycle  in  question. 

It  is  not  necessary,  as  the  record  is  here 
presented,  for  us  to  discuss  or  decide  the 
exact  legal  status  of  appellant  at  the  time, 
or  the  exact  duty  which  appellee  owed  to 
appellant  under  the  circumstances  attend- 
ing the  injury,  for  the  reason  that  a  per- 
emptory instruction  was  granted  appellee, 
and  appellant  is  entitled  to  have  the  testi- 
mony in  his  behalf  accepted  and  considered 
as  true.  So  treating  it,  the  record  shows 
that  appellant  was  injured  by  the  gross 
negligence  of  the  employee  of  appellee,  who 
knowing  appellant's  perilous  situation,  wan- 
tonly caused  the  injuries  complained  of. 
If  this  be  true,  contributory  negligence 
would  constitute  no  defense,  and  appellant, 
even  though  a  trespasser,  would  neverthe- 
less be  entitled  to  recover. 

Reversed  and  remanded. 

Whitfield,  Ch.  J.,  dissenting: 
The  facts  in  this  case  are  briefly  these: 
The  plaintiff,  a  farmer  living  in  the  coun- 
try, several  miles  from  defendant's  line  of 
railway,  rode  his  horse  from  his  farmhouse 
to  the  railway  track,  at  a  point  between 
stations,  hitched  the  animal  near  the  track, 
and  started  on  foot  along  the  railway  track ; 
going  westward  to  a  town  called  "  Delhi," 
over  3  miles  distant  from  the  place  where 
plaintiff  left  his  horse.  Ore  Watson  was 
employed  by  the  appellee  railway  company 
to  pump  water  at  a  water  station,  a  point 
on  the  west  side  of  a  stream  ca^ed  "  Bivou 
Macon,"  distant  about  a  mile  east  of  Delhi, 
and  he  was  furnished  with  a  railroad  tri- 
cyc!e,  with  which  to  carry  himself  from  his 
home,  at  Delhi,  to  the  pumping  station : 
ami  he  was  also  permitted  to  use  the  tri- 
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cycle  in  gathering  up  chips  with  which  to 
start  the  fire  in  the  machinery  which  ran 
the  pump.  On  the  date  of  the  accident  re- 
sulting in  plaintiff's  injuries,  Watson  left 
home  in  the  morning,  .riding  his  tricycle, 
went  to  the  pumping  station,  and  finding 
there,  on  dismounting  no  chips  with  which 
to  start  a  fire  in  the  machinery,  he  again 
mounted  the  tricycle,  and  rode  eastward,  to 
a  point  on  the  western  side  of  Cow  bayou, 
where  the  appellee's  bridge  crew  had  shortly 
Wore  been  at  work,  and  had  left  a  goodly 
quantity  of  splinters,  chips,  etc.  Just  as  he 
reached  this  place  on  the  west  side  of  Cow 
bayou,  where  the  splinters  and  chips  lay  by 
the  side  of  the  track,  an  acquaintance  (a 
Mr.  Barmore,  son  of  the  plaintiff)  put  in 
his  appearance.  I  understand  the  record  as 
showing  this  to  be  the  fact.  This  Mr.  Bar- 
more  informed  Watson  that  he  was  ill,  and 
desired  to  be  carried  on  the  tricycle  from 
the  western  side  of  Cow  bayou,  where  the 
parties  then  were,  to  a  town  or  station  on 
the  railway  called  "  Waverly,"  some  3  miles 
to  the  east.  Watson  took  young  Barmore 
on  his  tricycle  and  carried  him  to  Waverly. 
After  this,  Watson  rode  on  his  tricycle 
westward  from  Waverly  towards  Delhi.  On 
this  return  trip,  and  before  he  reached 
Cow  bayou, — a  stream  which  is  crossed  on 
a  trestle  1,600  feet  in  length, — Watson  came 
in  sight  of  the  plaintiff  as  he  was  walking 
on  the  track,  on  his  way  from  where  he  had 
left  his  horse  to  Delhi,  and  ran  the  tricycle 
carelessly  and  negligently  against  the  plain- 
tiff, and  caused  the  injuries  for  which  the 
suit  is  brought.  It  will  be  noticed  that 
Watson  had  not,  when  the  plaintiff  was 
overtaken  and  struck,  returned  as  far  west 
as  the  point  where  the  chips  lay,  and  had 
not  completed  the  excursion  to  and  return 
from  Waverly,  made  on  his  own  responsi- 
bility. The  court  and  the  jury  during  the 
trial  inspected  the  tricycle. 

The  true  test  as  to  whether  an  act  is  done 
by  the  servant  within  the  scope  of  the  mas- 
ter's business  has  been  thrice  recently  stated 
with  great  care  by  this  court.  Those  cases 
are  Illinios  C.  R.  Co.  v.  Latham,  72  Miss. 
32,  16  So.  757;  Richberger  v.  American 
Exp.  Co.  73  Miss.  161,  31  L.  R.  A.  390,  55 
Am.  St.  Rep.  522,  18  So.  922;  Canton  Cot- 
ton Warehouse  Co.  v.  Pool,  78  Miss.  147,  84 
Am.  St.  Rep.  620,  28  So.  823.  This  last 
case  seems  to  me  conclusive  of  the  one  at 
bar.  In  the  Latham  and  Pool  Cases  we 
quoted  with  our  emphatic  approval  the 
statement  of  this  doctrine  laid  down  by 
that  great  jud.^e,  Chief  Justice  Andrews, 
of  New  York,  in  Rounds  v.  Delaware,  L.  <(• 
W.  R.  Co  64  N.  Y.  136,  21  Am.  Rep.  597, 
which  opinion  is  dec*ared  bv  Finch,  J.,  in 
Oninn  v.  Power,  87  N.  Y.  537,  41  Am.  Rep. 
392, — one  of  the  cases  cited  by  the  majority 


1905. 


Barmore  v.  Vicksburg    S.  &  P.  R.    Co. 


635 


of  the  court, — to  contain  as  "accurate  an 
announcement  of  the  doctrine  on  this  sub- 
ject as  it  is  possible  to  make."  The  doc- 
trine, therefore,  on  this  subject,  needs  no 
restatement,  nor  do  I  understand  my  breth- 
ren to  differ  in  the  least  from  the  doctrine 
announced  in  the  three  cases  from  our  own 
court  above  referred  to.  The  difference  be- 
tween us  results  from  a  difference  of  view 
as  to  whether  the  servant  in  this  case  simply 
deviated  from  his  master's  business  in  do- 
ing the  act  which  resulted  in  the  injury,  or 
wholly  departed  from  his  master's  business 
in  doing  said  act.  To  my  mind,  nothing 
could  be  clearer  than  that  Watson,  the  ser- 
vant of  appellee  employed  to  pump  water 
at  a  watering  station,  never  was  in  his 
master's  service  from  the  time  he  left  the 
place  on  the  west  side  of  Cow  bayou,  where 
the  splinters  and  chips  lay,  until  he  re- 
turned to  that  identical  point.  His  precise 
business  was  to  pump  water.  Incidental 
to  the  performance  of  this  duty,  he  was  per- 
mitted to  gather  up  chips  and  splinters 
along  the  track,  with  which  to  carry  on 
his  work.  So,  up  to  the  time  that  he 
reached  the  place  where  the  chips  and 
splinters  lay,  he  was  doing  his  master's 
business.  It  was  no  part  of  his  service  to 
his  master  to  take  a  sick  man  (Barmore)  3 
miles  east  of  the  point  where  the  chips  lay, 
clear  away  from  the  scene  of  his  duty. 
That  was  purely  an  excursion  of  his  own, 
totally  distinct  from  his  master's  business. 
He  did  it  out  of  good  motives,  doubtless, — 
to  aid  the  sick  man, — but  in  doing  it  he 
totally  departed  from  the  service  of  his 
master  from  the  time  he  left  the  place 
where  the  chips  lay  until  he  got  back  to 
that  place.  Neither  in  going  from  that1 
place  to  take  the  sick  man  3  miles  to 
Waverly,  nor  in  returning,  was  he,  in  any 
proper  legal  sense,  for  one  moment  en- 
gaged in  the  service  of  his  master.  If  so, 
he  could  just  as  logically  be  held  to  have 
been  engaged  in  his  master's  service  if  he 
had  taken  the  sick  man  on  his  tricycle  to 
Jackson  or  Meridian;  and  yet  I  apprehend 
that  my  brethren  would  hardly  hold  that, 
if  he  had  taken  this  sick  man  to  Jackson  or 
Meridian,  and  inflicted  this  injury  on  ap- 
pellant on  the  trestle  on  the  return  trip, 
the  railroad  would  be  liable.  Surely  no 
such  stretch  of  the  doctrine  as  that  would 
be  approved  by  my  brethren.  The  error 
into  which  the  majority  of  the  court  has 
fallen,  as  I  humbly  conceive,  is  in  confusing 
deviation  from  the  master's  service  with  a 
total  departure  therefrom;  and  this,  I 
think,  can  be  easily  demonstrated  by  a  re- 
view of  the  authorities  cited  in  the  opinion 
of  the  majority  to  support  their  conclusion. 
Let  us  now  take  up  each  of  these  author- 
ities, and  see  what  the  exact  facts  were  in 
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them.    I    will    examine   each   case    in    the 
order  in  which  it  is  cited: 

In  the  case  of  Mulvehill  v.  Bates,  31 
Minn.  364,  47  Am.  Rep.  796,  17  N.  W.  959. 
the  servant  drove  an  express  wagon  regu- 
larly for  the  master,  picking  up  business  on 
the  streets.  On  the  day  in  question  he  had 
gone  over  to  West  St.  Paul  to  deliver  a 
trunk;  then  went  a  block  and  a  half  in  a 
direction  away  from  his  return  route  to 
St.  Paul,  and  got  a  load  of  poles  for  him- 
self, and  was  taking  the  poles  home  when 
he  ran  over  the  boy.  The  court  says :  "  We 
understand  from  this  that  the  horse  and 
express  wagon  were  intrusted  generally  to 
the  driver,  with  authority  to  secure  such 
business  as  he  could,  make  his  own  con- 
tracts, and  drive  wherever  it  might  be 
necessary  to  go  in  order  either  to  receive 
or  deliver  any  articles  which  he  might  be 
employed  to  transport.  Had  some  one  em- 
ployed him  to  transport  a  load  of  poles,  it 
seems  to  us  that  there  would  have  been  no 
doubt  but  that  in  going  for  them,  and  in 
conveying  them  to  their  destination,  he 
would  have  been  acting  within  the  scope  of 
his  employment,  for  that  was  just  the  kind 
of  business  he  was  employed  to  perform,  as 
much  as  in  transporting  trunks  or  any 
other  kind  of  property.  ...  He  was  in- 
trusted generally  with  the  wagon,  to  hunt 
up  just  such  work  wherever  he  could  find 
it,  and  with  authority  to  carry  articles 
for  whomsoever  he  saw  fit."  And  again  the 
court  says,  distinguishing  a  previous  case: 
"  But  here  the  wagon  was  intrusted  gener- 
ally to  the  driver,  to  be  used  entirely  at 
his  discretion.  ....  It  is  true  that  in 
that  case  [the  one  distinguished],  but  for 
a  statute,  the  relation  between  the  owner 
of  the  cab  and  the  driver  would  have  been 
that  of  a  bailor  and  bailee,  and  not  of 
master  and  servant.  The  statute  created 
the  relation  of  master  and  servant, — a  re- 
lation which  in  the  present  case  confessedly 
existed.  But,  as  is  expressly  stated  in  the 
case  referred  to,  it  was  only  with  regard  to 
the  employment  oi  the  cab,  within  the 
scope  of  the  bailment,  that  the  relation  of 
master  and  servant  was  created.  Hence 
there,  as  here,  it  had  to  be  determined 
whether  at  the  time  of  the  injury  the  ve- 
hicle was  being  used  within  the  scope  of  the 
bailment  or  employment,  for,  as  is  there 
said,  if  the  employment  of  the  vehicle  by 
the  driver  at  the  time  the  mischief  was  done 
was  wrongful,  in  the  sense  that  it  was  be- 
yond the  scope  of  the  bailment,  then  the 
master  would  not  be  liable.  So,  in  this 
case,  if  the  driver  had  taken  the  wagon  on 
an  independent  journey  of  his  own,  alto- 
gether out  of  the  scope  of  the  purposes  for 
which  it  was  intrusted  to  him,  and  an  in- 
jury had  then  occurred,  the  defendant  would 
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probably  not  have  been  liable."  So  that  de- 
cision clearly  was,  as  shown  by  the  syllabus, 
part  of  which  is  underscored,  based  on  these 
facts :  "  The  owner  of  an  '  express  wagon  ' 
employed  a  servant  to  drive  it.  and  in- 
trusted it  to  him  generally,  to  be  used,  at 
his  discretion,  in  doing  such  business  as  he, 
the  servant,  could  secure  in  the  way  of  em- 
ployment for  the  wagon."  The  precise  op- 
posite is  true  here.  This  tricycle  was  not 
intrusted  to  the  servant  to  be  employed  by 
him  generally,  in  his  discretion,  but  to  do 
this  specific  thing  of  going  to  the  pumping 
house,  and  for  gathering  up  chips.  Surely 
what  he  did  here  was  not  in  pursuance  of 
this  authority,  but  was  just  what  the  court 
called  "an  independent  journey  of  his 
own."  In  other  words,  this  express  driver 
of  the  master's  wagon,  when  he  set  out  for 
West  St.  Paul,  carried  a  trunk  to  be  de- 
livered. Let  it  be  specially  noted  that  he 
was,  in  delivering  this  trunk  on  the  out- 
going trip,  precisely  engaged  in  the  master's 
service,  and,  furthermore,  that,  under  the 
general  discretionary  authority  given  him, 
he  had  authority  to  carry  these  very  poles, 
as  well  as  trunks.  It  is  plainly  a  case,  so 
far  as  the  carrying  of  the  poles  is  con- 
cerned, of  acting  within  the  general  author- 
ity given  him.  Here  the  servant,  when  he 
set  out  with  Barmore  for  Waverly,  was  do- 
ing nothing  for  the  master.  He  had  no 
authority  to  carry  sick  people  to  distant 
places  from  the  scene  of  his  work.  The 
case  differs  in  two  most  vital  particulars 
from  the  case  at  bar.  First,  that  when  he 
set  out  he  was  doing  nothing  for  his  mas- 
ter; second,  that  the  tricycle  was  in  no 
sense  intrusted  to  be  used  generally,  in  his 
discretion,  for  any  purpose  he  saw  fit. 

In  the  case  of  Rahn  v.  Singer  Mfg.  Co.  26 
Fed.  912,  Corbitt,  the  servant  of  the  Singer 
Manufacturing  Company,  ran  over  the 
plaintiff  in  Franklin  avenue,  in  the  city  of 
Minneapolis,  at  the  time  he  had  a  Singer 
sewing  machine  in  the  wagon,  which  he  was 
to  sell  upon  commission,  and  was  then  en- 
gaged in  trying  to  sell  it.  The  case  shows 
that  Corbitt  was  employed  to  canvass  and 
to  sell  such  machines  on  terms  to  suit  his 
own  convenience,  and  had  taken  that  trip 
to  look  after  his  own  private  business,  but 
at  the  same  time  was  pursuing  the  defend- 
ant's business ;  and  the  court  expressly  held 
that  the  company  would  be  liable  if  Corbitt 
thus  "  combined  his  own  business  with  that 
of  the  defendant,  and  was  using  the  team, 
not  exclusively  for  his  own  ends,  but  at  the 
same  time  was  pursuing  the  defendant's 
business."  And  the  court  added :  "  If  Cor- 
bitt had  been  attending  to  his  own  business, 
and  was  returning  home  from  a  private 
business  trip  or  a  pleasure  trip  cf  his 
own,  and  was  engaged  in  business  out- 
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side  of  the  range  of  his  employment  by  the 
defendant,  at  the  time  the  plaintiff  was  run 
down,  then,  although  he  was  using  the 
wagon  at  the  time  which  he  used  when  en- 
gaged in  the  performance  of  the  defendant's 
business,  the  relation  of  master  and  servant 
did  not  so  exist  as  to  make  the  defendant 
liable.  Corbitt  must  be  shown  to  have  been, 
at  the  time  the  plaintiff  was  run  down,  en- 
gaged in  the  business  of  the  defendant." 
Here,  also,  specially  note,  Corbitt  at  the 
time  of  this  injury  had  the  Singer  sewing 
machine  on  his  wagon;  was  canvassing  to 
sell  it;  had  set  out  upon  and  was  pursuing 
the  master's  business.  There  is  not,  in  my 
view,  the  faintest  resemblance  between  this 
case  and  the  case  at  bar. 

In  the  case  of  Weber  v.  Lockman,  66  Neb. 
469,  60  L.  R.  A.  313,  92  K.  W.  591,  Weber. 
Sr.,  had  a  farm  and  a  herd  of  cattle.  As  a 
part  of  his  business,  the  cattle  had  to  be 
driven  5  or  6  miles  from  home  and  put  in 
a  pasture.  His  son  proposed  one  Sunday 
morning  to  drive  the  cattle  to  pasture. 
Weber,  Sr.,  objected  because  it  was  Sunday. 
The  son,  without  the  father's  knowledge, 
drove  the  cattle  to  pasture,  and  then  made 
a  detour  in  returning,  about  a  mile,  to  visit 
some  friends.  On  coming  back  home,  after 
nightfall,  the  horse  became  frightened,  ran 
away,  and  injured  the  plaintiff.  The  court 
said  that  the  business  of  driving  the  cattle 
to  pasture  was  part  of  the  master's  busi- 
ness, and  the  only  question  was  whether 
it  was  done  at  the  right  time,  and  that,  in- 
asmuch as  the  boy  had  been  engaged  in  the 
master's  business  in  taking  the  cattle  to 
pasture,  it  was  his  duty,  as  part  of  the 
same  business,  to  return  the  horse  to  his 
master's  stable.  Note  specially  here  that 
what  the  boy  did  on  the  outgoing  trip  was 
strictly  part  of  the  master's  business,- — 
carrying  the  cattle  to  pasture, — and,  as  a 
matter  of  course,  that  it  was  also  part  of 
his  duty  to  the  master  to  return  the  horse 
after  executing  the  duty  of  taking  the  cat- 
tle to  pasture.  I  repeat,  what  the  serv- 
ant did  here,  on  the  outgoing  trip  to  Wav- 
erly, was  no  part  of  the  master's  business 
whatever;  and,  as  a  matter  of  course,  in 
coming  back  he  was  returning,  not  from  do- 
ing the  master's  business,  but  from  an  in- 
dependent journey  of  his  own. 

In  the  case  of  Sleath  v.  Wilson,  9  Car.  & 
P.  607,  the  case  was  simply  that  the  master 
had  intrusted  the  servant  generally,  as  in 
the  Case  of  Mulvchill,  31  Minn.  364,  47  Am. 
Rep.  796,  17  N  W.  959,  with  the  control 
of  his  carriage;  and  the  servant,  after  hav- 
ing, on  the  outgoing  trip,  taken  his  master 
to  Stamford  street,  and  setting  him  down 
there,  instead  of  going  straight  home,  devi- 
ated from  his  route  to  deliver  a  parcel 
of  his  own,  in  the  Old  Street  Road,  and,  in 
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returning,  injured  an  old  woman.  This, 
like  the  case  of  the  boy  driving  the  cattle 
to  the  pasture,  is,  I  think,  plainly  a  case 
of  mere  deviation  from  the  master's  busi- 
ness, not  total  departure  therefrom.  Note 
specially,  on  the  outgoing  trip  the  carriage 
driver  was  engaged  in  the  master's  business, 
— driving  the  master  himself, — and  it  was 
his  duty,  of  course,  to  the  master,  to  re- 
turn the  carriage  home.  It  is  to  be  ob- 
served, also,  with  respect  to  this  case,  that 
the  case  of  Lamb  v.  Palk,  9  Car.  &  P.  629, 
makes  clear  what  is  here  held  in  the  Sleuth 
Case.  In  this  last  case  "  a  van  was  stand- 
ing at  the  door  of  A,  from  which  A's  goods 
were  unloading,  and  A's  gig  was  standing 
behind  the  van.  B's  coachman,  who  was 
iriving  B's  carriage,  came  up,  and,  there 
not  being  room  for  the  carriage  to  pass,  the 
coachman  got  off  his  box  and  laid  hold  of 
the  van  horse's  head.  This  caused  the  van 
to  move,  and  thereby  a  packing  case  fell  out 
of  the  van  upon  the  shafts  of  the  gig,  and 
broke  them.  Held,  that  B  was  not  liable 
for  this,  as  the  coachman  was  not  acting  in 
the  employ  of  B  at  the  time  this  matter  oc- 
curred." The  Sleath  Case  like  the  Mulve- 
hill  and  Weber  Cases,  is  a  case  of  mere 
deviation  from  the  master's  service.  In 
all  three,  the  servant  was  engaged  in  the 
master's  business  in  the  outgoing  trip  and 
on  the  return  trip,  but  simply  on  the  return 
trip  deviated  from  the  master's  service. 

In  the  case  of  Ritchie  v.  Waller,  63  Conn. 
155,  27  L.  R.  A.  161,  38  Am.  St.  Rep.  361, 
28  Atl.  29,  the  master  had  employed  a  farm 
laborer 'to  haul  manure  from  a  brewery  to 
his  farm.  He  went  with  him  once,  and 
showed  him  the  usual  route.  Afterwards 
he  directed  the  laborer  to  go  and  get  ma- 
nure, and  Blackwell,  the  servant,  with  the 
wagon  and  horse  of  the  defendant,  went  to 
the  brewery  and  procured  a  load  of  manure, 
and,  in  returning,  instead  of  pursuing  the 
usual  route,  he  deviated  slightly  therefrom, 
and  went  to  see  a  shoemaker  about  mending 
his  shoes.  While  he  was  in  the  shop  the 
team  ran  away  and  injured  the  plaintiff, 
and  the  court  said  "that  this,  as  was 
plainly  shown,  was  a  case  of  mere  devia- 
tion." Note  specially  that  on  the  outgoing 
trip  he  was  engaged  in  the  master's  busi- 
ness, and  that  he  on  the  return  trip  was 
hauling  the  manure  for  his  master,  and 
simply  deviated  to  see  about  mending  his 
shoes.  The  court,  at  page  162  of  63  Conn., 
page  167,  27  L.  R.  A.,  page  366,  38  Am.  St. 
Rep.,  and  page  31  of  28  Atl.,  says:  "In 
cases  of  deviation  the  authorities  are 
clearly  to  the  effect  that  a  mere  departure 
by  the  servant  from  the  strict  course  of 
his  duty,  even  for  a  purpose  of  his  own, 
will  not,  in  and  of  itself,  be  such  a  depar- 
ture from  the  master's  business  as  to  re- 
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lieve  him  of  responsibility.  '  Not  every 
deviation  of  the  servant  from  the  strict  ex- 
ecution of  his  duty,  nor  every  disregard  of 
particular  instructions,  will  be  such  an  in- 
terruption of  the  course  of  employment  as 
to  determine  or  suspend  the  master's  re- 
sponsibility. But  where  there  is  not  merely 
deviation,  but  a  total  departure,  from  the 
course  of  the  master's  business,  so  that  the 
servant  may  be  said  to  be  "  on  a  frolic  of 
his  own,"  the  master  is  no  longer  answer- 
able for  the  servant's  conduct.'  Pollock, 
Torts,  *76."  Again,  at  page  165,  63  Conn., 
page  170,  27  L.  R.  A.,  page  368,  38  Am.  St. 
Rep.,  and  page  32  of  28  Atl.,  the  court  says: 
"Applying  these  principles  to  the  case  at 
bar,  the  question  for  the  court  below  was 
whether  or  not  Blackwell  for  the  time  be- 
ing totally  departed  from  the  master's  busi- 
ness, and  set  out  upon  a  separate  journey 
and  business  of  his  own.'*  To  me,  a 
stronger  case  for  appellee  could  hardly  be 
cited.  It  states  the  precise  distinction  be- 
tween deviation  and  departure  from  the 
master's  business,  which,  as  I  conceive,  my 
brethren  have  unconsciously  confused. 

In  the  case  of  Williams  v.  Koehler,  41 
App.  Div.  426,  58  N.  Y.  Supp.  863,  the 
facts  were:  "The  plaintiff,  a  boy  seven 
years  old,  was  standing  at  the  edge  of  the 
sidewalk,  by  the  side  of  a  coal  box  which 
stood  there,  looking  at  other  boys  playing 
in  the  street.  There  was  a  push  cart  in  the 
carriageway,  immediately  in  front.  The 
driver  of  one  of  the  defendant's  beer  trucks 
left  his  truck  and  team  standing  unattended 
in  the  street,  in  front  of  a  saloon  near  by, 
while  he  went  in  to  see  a  sick  friend. 
During  the  driver's  absence  the  horses 
started,  and  when  they  had  gone  from  20 
to  40  feet  a  stranger  stopped  the  team  and 
drove  them  back*  to  the  saloon.  In  so  do- 
ing, he  drove  the  truck  against  the  push 
cart,  which,  being  overturned,  threw  the  boy 
against  the  coal  box.  The  driver  of  the 
truck  testified  that  he  was  on  his  return 
to  the  brewery,  having  delivered  all  the 
beer,  and  his  truck  being  full  of  empty 
kegs.  He  further  stated  that  where  the  ac- 
cident occurred  was  not  on  his  direct  route 
to  the  brewery,  but  that  he  had  deviated 
from  his  course  for  a  couple  of  blocks  for 
the  sake  of  stopping  to  see  a  friend.  .  .  . 
The  duty  of  the  driver's  employment  re- 
quired him  to  drive  the  truck  back  to  the 
brewery.  Though  he  deviated  from  his  di- 
rect road,  still  the  conduct  and  manage 
ment  of  the  team  on  the  course  he  took 
were  none  the  less  services  in  the  course  of 
his  employment.  At  most,  his  acts  con- 
stituted misconduct  in  his  employment,  not 
an  abandonment  of  it.  The  case  is  not  at 
all  similar  to  one  where  the  servant  takes 
his  master's  team  for  a  purpose  unauthor- 
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ized,  and  solely  his  own.  In  such  a  case 
the  driver  would  not  be  acting  in  the  serv- 
ice of  his  master.  But  here  the  driver  did 
not  take  the  truck  as  a  vehicle,  or  means  of 
transporting  himself  the  two  blocks  he  went 
out  of  his  way,  but,  intending  to  go  to  see 
his  friend,  and  at  the  same  time  intending 
to  return  the  truck  to  the  brewery,  as  was 
his  duty,  he  drove  the  truck  over  the  route 
adopted  for  the  very  purpose  of  continuing 
his  service,  in  taking  charge  of  the  team 
and  truck,  and  not  for  his  own  purposes. 
...  It  is  true  that  the  act  of  the  driver 
in  going  into  the  saloon  was  not  in  his  mas- 
ter's service.  For  that  reason,  had  he,  while 
entering  the  saloon,  by  his  carelessness  run 
against  and  injured  anyone,  the  master 
would  not  have  been  liab!e.  It  was  not  the 
going  into  the  saloon  that  caused  the  ac- 
cident, but  leaving  the  horses  unattended 
and  untied;  and  this  was  negligence  in  the 
master's  business,  for  it  was  the  duty  of 
the  master  not  to  leave  his  team  un- 
secured." The  court  puts  it  so  plainly  that 
we  cannot  add  to  the  clearness  of  what 
the  court  said  at  pages  427,  428,  of  41  App. 
Div.,  page  864  of  58  N.  Y.  Supp.  This  I 
also  regard  as  a  strong  authority  for  ap- 
pellee. The  servant  was  engaged  in  the 
master's  business, — driving  his  truck  and 
team  on  a  return  trip  to  the  brewery,  with 
empty  kegs.  It  was  his  duty,  as  said,  to 
drive  the  truck  with  the  kegs  back  to  the 
brewery,  and  all  that  he  did  was  simply  to 
deviate  at  the  time  he  went  into  the  saloon 
to  see  a  sick  friend;  and  the  injury  was 
caused,  not  by  going  into  the  saloon,  but 
by  negligence  in  leaving  the  horses  unat- 
tended. The  case,  as  I  see  it,  has  no  re- 
semblance to  the  case  at  bar. 

In  a  late  case  on  this  whole  doctrine  of 
deviation  (the  case  of  Qutnn  v.  Power,  87 
N.  Y.  535,  41  Am.  Rep.  392),  Finch.  J.  (one 
of  the  greatest  judges  New  York  has  ever 
produced),  makes  the  difference  between 
deviation  and  departure  perfectly  plain.  In 
that  case  the  master's  business  consisted 
in  transporting  persons  and  freight  over 
the  river  on  a  ferryboat  between  Hudson 
and  Athens.  The  plaintiff,  who  wanted  to 
get  on  a  canal  boat  standing  out  in  mid- 
stream, was  permitted  by  the  servant  man- 
aging the  ferryboat  to  come  on  board  at 
Athens,  and  was  to  be  transferred  to  the 
canal  boat,  in  midstream,  as  a  matter  of 
favor.  In  doing  this  a  slight  deviation 
from  the  usual  track  of  the  boat  across  the 
river  was  made,  but  the  ferryboat  at  the 
time  was  transporting  freight  and  pas- 
sengers between  Hudson  and  Athens.  The 
c*ourt  says:  "  At  the  most,  it  appears  to 
us  a  case  where  the  servant,  while  acting  in 
the  master's  business,  and  within  the  scope 
of  his  employment,  deviated  from  the  line 
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of  duty  to  his  master,  and  disobeyed  his  in- 
structions." And  on  page  540  of  87  N.  Y., 
page  395,  41  Am.  Rep.,  added,  citing  certain 
cases:  "These  cases  are  useful  to  illus- 
trate the  idea  that  there  may  be  a  deviation 
from  the  servant's  duty  in  his  employment, 
and  that,  too,  for  some  purpose  or  from 
some  motive  of  his  own,  without  his  ceas- 
ing to  be  an  actor  within  the  scope  of  hi* 
employment  and  in  the  range  of  his  mas- 
ter's business.  .  .  .  The  case  is  put  by 
the  appellant  mainly  on  the  ground  that 
the  officers  of  the  ferryboat,  in  transferring 
the  passenger  to  the  canal  boat,  were  simply 
doing  the  latter  a  personal  favor,  and  so 
carrying  out  a  separate  and  independent 
purpose  of  their  own.  That  is  not  in  all 
respects  a  correct  view  of  the  transaction. 
.  .  .  What  he  did  was  in  the  natural 
line  of  his  employment,  might  well  have 
been  regarded  by  him  as  a  duty  due  to 
his  master,  and  an  act  which  would  benefit 
rather  than  injure  his  business.  It  was 
an  act  within  the  general  scope  of  that 
employment.  It  was  the  transportation  of 
a  passenger,  if  not  across  the  river,  at  least 
partly  across,  and  none  the  less  so  because 
no  compensation  or  fare  was  demanded.*' 
Here,  too,  as  it  appears  to  me,  is  another 
strong  case  for  appellee, — a  slight  case  of 
mere  deviation.  The  servant  at  the  time 
was  engaged  in  the  transporting  of  freight 
and  passengers, — the  business  of  his  mas- 
ter. Was  this  servant  in  the  case  at 
bar  engaged  in  the  business  of  the  master 
in  taking  Barmore,  the  sick  man,  .3  miles 
away  from  where  the  chips  were,  to  Wav- 
erly?  What  business  of  the  master,  pray? 
In  the  Case  of  Geraty,  16  App.  Div.  174. 
44  N.  Y.  Supp.  659,  the  driver  and  helper 
of  one' of  the  defendant's  large  trucks,  which 
were  employed  in  transporting  and  deliver- 
ing ice  from  defendant's  storehouse  to  cus- 
tomers in  the  city,  deviated  from  the  usual 
route,  and  stopped  at  a  restaurant  to  get 
breakfast.  The  ice  had  been  negligently 
loaded  on  the  truck,  and  a  block  of  ice  fell 
off  and  injured  the  plaintiff.  The  court 
said :  "  The  rule  as  laid  down  by  the 
latest  cases  in  the  English  courts  is  that 
a  master  is  responsible  for  an  injury  re- 
sulting from  the  negligence  of  his  servant 
while  driving  his  cart,  provided  the  servant 
is  at  the  time  engaged  in  his  master's  busi- 
ness, even  though  the  accident  happens  in  a 
place  to  which  his  master's  business  did 
not  call  him.  But  if  the  journey  upon 
which  the  servant  starts  be  who!ly  for  his 
own  purposes,  and  without  the  knowledge 
or  consent  of  the  master,  the  latter  will  no* 
be  liab'e."  The  court  further  says:  "  In 
this  case  the  act  that  the  servant  was  em- 
ployed to  do  was  to  take  this  ice  from  ib» 
warehouse  to  the  Grand   Central   Station. 
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The  route  taken  was  not  the  direct  route. 
Hut  that  fact  of  itself  does  not  relieve  the 
master  from  his  liability.  Within  the  cases 
above  cited,  the  liability  still  continues 
unless  the  deviation  is  made,  not  in  the 
prosecution  of  the  master's  business,  but 
for  some  different  and  other  purpose.  The 
distinction  is  well  illustrated  in  the  cases 
of  Cavanagh  v.  Dinsmore,  12  Hun.  465,  and 
Sheridan  v.  Charlick,  4  Daly,  338,  in  which 
the  servant,  having  been  directed  to  use 
his  master's  horse  and  carriage  for  a  partic- 
ular purpose,  and  then  to  put  it  up  in  the 
stable,  instead  of  doing  so,  after  the  mas- 
ter's business  had  been  performed,  went  off 
in  another  direction,  in  the  prosecution  of 
his  own  affairs,  and  for  his  own  purposes. 
In  those  cases  it  was  held  that  the  enter- 
prise undertaken  by  the  servant,  during 
which  the  accident  happened,  being  solely 
for  his  own  purposes,  the  defendant  was 
not  responsible  for  it.  In  this  particular 
case,  so  long  as  Sweeney  and  McQuade  were 
engaged  in  taking  tnis  ice  to  the  Grand 
Central  Station,  they  were  engaged  in  the 
prosecution  of  the  master's  business,  and  it 
was  liable  for  their  acts.  The  liability 
ceased,  if  at  all,  only,  when  they  were  not 
engaged  in  taking  the  ice  to  the  place  where 
they  were  directed  to  take  it.  .  .  .  We 
think  that  the  defendant  was  not  entitled  to 
be  relieved  from  liability  if  the  accident 
happened  after  Sweeney  had  taken  his  place 
upon  the  wagon,  and  resumed  his  course  to- 
ward the  Grand  Central  Station,  and  the 
accident  was  caused  by  the  slipping  of  the 
ice  off  from  the  wagon.  At  that  time 
Sweeney,  whatever  may  have  been  his  ob- 
ject in  deviating  from  the  direct  route,  was 
again  proceeding  to  deliver  the  ice.  He  had 
accomplished  whatever  purpose  he  intended 
to  accomplish  by  the  deviation,  and  had 
resumed  the  execution  of  the  work  which 
the  defendant  had  intrusted  him  to  do. 
.  .  .  If  he  had  been  forced  by  a  blockade 
of  the  streets  to  turn  out  of  the  direct  route 
and  go  in  the  direction  in  which  he  did  go, 
no  one  would  doubt  that  the  master  would 
be  liable,  because  he  would  have  been  en- 
gaged, when  he  was  moving  in  that  direc- 
tion, in  the  transportation  of  the  ice  to  the 
place  where  it  was  intended  that  he  should 
take  it.  .  .  .  We  think  that  cannot  be 
the  rule,  but  that,  if  the  master's  liability 
has  been  suspended  while  the  servant  has 
deviated  from  the  route  for  his  own  pur- 
pose, the  liability  again  attaches  after  he 
has  resumed  the  prosecution  of  the  master's 
business,  if  the  conditions  which  then  ex- 
isted have  not  been  altered  by  the  act  of  the 
servant,  so  that  some  new  negligent  cause 
has  intervened,  for  which  the  master  was 
not  originally  liable.  That  is  not  this  case. 
.  .  .  If  there  had  been  a  suspension  of 
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liability,  that  suspension  had  come  to  an 
end,  because  he  had  resumed  again  the 
prosecution  of  his  master's  business."  Note 
specially  here,  also,  that  the  servant  was 
engaged  in  his  master's  business  on  the  out- 
going trip, — hauling  ice;  and  not  only  so, 
but,  as  stated  by  the  court,  was  engaged  in 
the  master's  business  atter  the  suspension 
was  over, — hauling  ice.  What  possible  an- 
alogy can  there  be  between  a  case  of  slight 
and  temporary  deviation  from  the  master's 
business,  like  this  case,  and  a  total  depart- 
ure, as  I  see  it,  from  the  master's  business, 
like  the  case  at  bar? 

In  the  case  of  Chicago  Consol.  Bottling 
Co.  v.  McGinnis,  86  111!  App.  38.  the  facts 
were  that  the  master's  business  consisted  in 
having  goods  delivered  in  the  city  by  a 
wagon  owned  by  the  master,  and  that  the 
servant,  while  engaged  in  delivering  ap- 
pellant's goods,  deviated  slightly  from  th<* 
regular  route  to  call  upon  his  wife,  and 
that,  after  leaving,  the  house  of  his  wife, 
he  was  again  proceeding  upon  his  master's 
business,  when  a  boy  who  had  climbed  upon 
the  steps  of  the  wagon  was  injured.  It  fur- 
ther appears  that  the  place  where  the  driver 
stopped  to  see  his  wife  was  within  the  ter- 
ritory within  which  he  delivered  the  goods 
of  appellant ;  And  what  did  the  court  say  at 
page  41  of  86  111.  App.?  Simply  this:  "We 
are  of  opinion  that,  applying  the  rule  to  thr 
facts  of  this  case,  it  cannot  be  held  that 
the  driver  of  appellant,  when  he  again 
started  on  his  business  of  delivering  goods 
of  appellant,  after  having  stopped  upon  an 
errand  of  his  own,  was  not  engaged  in  the 
master's  work,  within  the  scope  of  his  em- 
ployment." The  servant  was  engaged  in  the 
master's  business,  delivering  goods  within 
his  proper  territory,  and  simply  deviated  to 
see  his  wife,  and,  after  such  deviation,  re- 
sumed the  master's  business,  and,  after  such 
resumption,  and  while  engaged  in  the  mas- 
ter's business,  inflicted  the  injury.  Can 
there  be  any  similarity  between  that  case 
and  the  case  at  bar  ? 

In  the  case  of  Missouri,  K.  d-  T.  R.  Co.  v. 
Edwards  (Tex.  Civ.  App.)  67  R.  W.  891,  we 
have  a  case  not  decided  by  the  supreme 
court  of  Texas,  but  by  one  of  its  courts  of 
civil  appeals, — an  inferior  appellate  court. 
There  a  br:ikeman  of  appellant,  while  the 
train  was  standing  still,  went  to  a  saloon  or 
restaurant  at  one  side  of  the  train,  and, 
while  hurriedly  returning  to  board  the 
train,  then  just  moving  away,  ran  against 
and  injured  appellee.  The  court  said  noth- 
ing, except  that,  while  he  might  not  hnvo 
been  on  his  master's  business  in  stepping 
aside  to  the  saloon  or  restaurant,  he  was 
when  returning  to  resume  his  accustomed 
place  of  service.  The  case  is  not  reasoned 
out,  and  not  a  single  authority  is  cited,  and 
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it  is  the  judgment  of  an  inferior  tribunal. 
It  may  be  barely  possible  to  sustain  the 
case  on  the  theory  that  the  servant  was  in 
the  service  of  the  master  in  attending  to  his 
business  about  the  car,  and  had  simply  de- 
viated from  that  service  in  going  into  the 
saloon  or  restaurant  to  get,  it  may  be,  some 
necessary  meal.  If  this  be  not  the  true 
explanation  of  the  case,  then  I  do  not  hesi- 
tate to  say  that  the  decision  is  unsound. 

In  the  case  of  Pittsburgh,  C.  d  St.  L.  R. 
Co.  v.  Kirk,  102  Ind.  399,  52  Am.  Rep.  675, 
1  N.  E.  849,  it  was  the  duty  of  one  Cronin, 
in  charge  of  a  hand  car,  to  meet  his  crew 
each  morning  at  7  o'clock,  and  proceed  on 
the  car  with  men  and  tools  along  the  line 
of  his  section,  direct  necessary  repairs,  and 
return  in  like  manner  to  the  tool  house,  at 
the  depot,  at  6  o'clock  p.  M.  On  the  even- 
ing of  the  accident,  after  quitting  work, 
and  while  returning,  Cronin  encountered  an 
engine  and  train  of  cars  which  obstructed 
his  further  progress,  and  he  thereupon  di- 
rected the  car  to  be  transferred  to  the  line 
of  the  Cincinnati,  Hamilton.  &  Indianapolis 
Railway  Company,  lying  parallel  to  the 
track  he  was  on;  and,  while  proceeding  on 
the  line  of  the  latter,  his  car  was  negli- 
gently propelled  against  the  car  on  which 
Kirk,  an  employee  of  the  latter  railroad 
company,  was,  and  a  collision  occurred,  and 
Kirk  was  injured.  And  the  court  says: 
"  To  undertake  to  lay  down  a  general  rule 
applicable  to  all  cases  would  not  only  be 
difficult,  but  impossible.  But  we  think  this 
much  may  be  said:  Where  a  servant  is  en- 
gaged in  accomplishing  an  end  which  is 
within  the  scope  of  his  employment,  and, 
while  so  engaged,  adopts  means  reasonably 
intended  and  directed  to  /the  end.  which 
result  in  injury  to  another,  the  master  is 
answerable  for  the  consequences,  regardless 
of  the  motives  which  induced  the  adop- 
tion of  the  means;  and  this,  too.  even 
though  the  means  employed  were  outside  of 
his  authority,  and  against  the  express  or- 
ders of  the  master.  2  Thomp.  Neg.  889,  f 
6;  Wood,  Mast.  &  S.  pp.  593,  594.  .  .  . 
It  was  part  of  the  section  foreman's  duty 
to  return  with  his  car,  tools,  and  crew 
over  the  defendant's  track  to  the  toolhouse, 
near  the  depot,  as  well  as  to  observe -the 
condition  of  the  track,  as  to  have  his  car 
and  tools  there  ready  for  use  at  7  o'clock 
the  next  morning.  The  prescribed  route 
was  over  the  track  of  the  railroad  in  whose 
service  he  was.  He  had  no  authority  to 
go  upon  the  other,  but,  encountering  an  ob- 
stacle on  the  line  of  his  employer,  either  for 
his  own  convenience,  or  possibly  to  accom- 
modate the  other  servants  of  the  master, 
and  thus  make  them  better  disposed  to- 
ward it  and  its  service,  he  judged  it  con- 
venient or  expedient,  rather  than  wait  until 
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the  appellant's  line  was  cleared,  to  invade 
the  neighboring  line;  and  by  that  means  he 
attained  the  end  of  delivering  the  car,  tools, 
and  crew  at  their  destination.  In  all  this, 
whatever  his  motive  was,  he  was  pursuing 
the  master's  service, — that  of  returning 
the  car,  tools,  and  crew  to  their  appointed 
place, — as  was  his  custom  and  duty;  and, 
while  he  pursued  the  service  in  an  unau- 
thorized and  possibly  forbidden  way,  he  and 
those  with  him  were  during  the  time  in  the 
relation  of  servants  to  the  appellant.  Con- 
cede that  in  going  off  the  employer's  line 
he  pursued  a  course  which  was  beyond  his 
authority;  his  purpose  in  doing  so  was 
nevertheless  to  accomplish  an  end  within 
his  employment,  and  reasonably,  as  he  sup- 
posed, fitted  to  reach  that  end.  ...  In 
this  case  it  cannot  be  said  that  the  servant 
had  stepped  aside  from  the  master's  service 
for  a  purpose  of  his  own.  The  most  that 
can  be  said  of  it  is  that,  in  accomplishing 
an  end  within  the  scope  of  his  employment, 
he  adopted  a  method  wholly  unauthorized, 
which  was  possibly  resorted  to  to  accom- 
modate himself  and  those  under  him;  but, 
whatever  the  motive  may  have  been,  since 
the  end  aimed  at  was,  as  averred  in  the 
complaint,  and  as  the  judgment  must  have 
found  within  the  line  of  service,  it  cannot 
be  said,  upon  the  evidence,  that  he  was  act- 
ing without  authority  in  a  matter  not  con- 
nected with  his  employment."  Note  here, 
specially,  that  the  court  expressly  held  that, 
in  all  that  he  did,  he  was  pursuing  his  mas- 
ter's service, — that  of  returning  the  car. 
tools,  and  crew,  as  was  his  custom  and  duty : 
and,  whilst  the  method  which  he  adopted 
might  be  unauthorized,  yet  what  he  was 
actually  doing  was  within  the  master's  serv- 
ices. And  note  this  case  is  based  upon  the 
doctrine  of  Quinn  v.  Power,  both  cases  be- 
ing cases  of  mere  temporary  deviation. 

I  have  thus  gone,  case  by  case,  over  each 
of  the  authorities  cited  in  support  of  the 
proposition  that  what  the  servant  did  in 
this  case,  in  going  away  from  the  place 
where  the  chips  were,  to  a  distance  of  3 
miles,  to  the  town  of  Waverly,  and  in  re- 
turning therefrom,  was  work  done  in  the 
master's  business,  and  not  a  total  departure 
from  the  master's  business,  or,  to  put  it 
more  strongly  for  appellant,  was  a  mere  case 
of  deviation  in  the  master's  business,  and 
not  a  case  of  total  departure  therefrom.  If 
now  one  will  specially  note  that  in  every 
one  of  these  cases,  with  the  possible  excep- 
tion of  the  case  from  the  court  of  civil  ap- 
peals of  Texas,  the  servant  was  uniformly 
engaged  in  the  transaction  of  his  master's 
business  on  the  outgoing  trip,  and  in  the 
return  therefrom  merely  deviated  inciden- 
tally and  temporarily,  for  some  purpose  of 
his   own,   but   still   whilst   engaged   in   the 
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performance  of  the  master's  business,  I  ap-  f  many   instrumentalities   and  agencies,  the 


prehend  he  will  find  it  logically  impossible 
to  reconcile  the  reasoning  and  conclusion 
of  my  brethren  in  the  case  at  bar  with  a 
single  one  of  the  authorities  cited  in  support 
thereof.  The  boy  took  the  cattle  to  pas- 
ture, and  returned  cue  horse.  The  servant 
in  the  other  cases  delivered  the  ice  or  beer 
or  goods  or  manure,  or  what  not,  and  re- 
turned the  vehicle  to  the  master's  home, 
and  incidentally  deviated  for  some  business 
purpose  of  his  own, — to  see  his  wife,  to 
mend  a  shoe,  to  visit  a  friend,  etc.  Can  it 
be  seriously  contended  that  the  servant  in 
the  case  at  bar,  leaving  his  territory  for 
chips  and  splinters,  and  going  3  miles  away 
therefrom,  and  in  going  doing  absolutely 
nothing  in  the  line  of  service  to  his  master, 
but  simply  and  merely  carrying  a  sick  man 
for  accomodation,  did  not  depart  absolutely 
from  his  master's  service?  To  my  mind 
the  conclusion  is  irresistible  that  the  rail- 
road company  cannot  be  held  liable  for  this 
injury  on  the  first  ground  in  the  opinion  of 
the  majority. 

Secondly,  was  the  instrument — the  rail- 
road tricycle — a  dangerous  instrument, 
within  the  meaning  of  the  rule  of  law  on 
that  subject?  Undoubtedly  there  is  a  class 
of  instrumentalities  or  appliances  or  agen- 
cies which  are  dangerous  in  themselves, — 
inherently  dangerous, — concerning  which 
two  duties  are  imposed  by  law  upon  the 
servants  of  the  master  who  have  the  custody 
of  such  instrumentalities  or  agencies. 
These  two  duties  are,  first,  the  duty  of 
proper  use  of  such  agencies;  and,  second, 
the  proper  custody  of  such  agencies ;  and,  if 
one  is  injured  either  by  the  improper  use  of 
the  agencies,  or  by  the  agency  itself,  such 
injury  resulting  from  careless  custody,  in 
either  case  the  master  is  liable.  In  all  the 
books  and  decisions  the  line  of  demarcation 
between  such  agencies  and  instrumentalities 
as  are  inherently  dangerous  and  those  which 
are  not  inherently  dangerous  is  well  marked. 
Multitudes  of  decisions  could  be  cited  to 
show  this  line  of  demarcation,  but  the  bar 
are  familiar  with  the  distinction.  Amongst 
those  which  are  thus  inherently  dangerous 
may  be  mentioned  dynamite,  gunpowder, 
torpedoes,  electricity,  and  the  like.  Injur- 
ies may  occur  from  the  mere  improper  cus- 
tody of  such  agencies  as  these,  and  in  such 
case,  since  the  master,  in  selecting  agents  to 
whom  the  custody  of  such  agencies  is  in- 
trusted, must  be  held  responsible  because 
of  the  fact  that  he  cannot  shift  the  respon- 
sibility of  their  careful  and  proper  custody 
to  the  agent,  the  master  himself  must  be 
held  liab'e.  And  this  liability  is  due  di- 
rectly, not  to  negligence  in  the  use  of  such 
agencies,  but  to  the  inherent  character  of 
such  agencies,  as  dangerous.  But  there  are 
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danger  of  whieh  is  not  due  to  their  inherent 
character,  but  to  their  negligent  use;  and 
in  this  latter  class  of  agencies  or  instrumen- 
talities the  liability  of  the  master  must  de- 
pend exclusively  upon  the  single  question 
of  whether  the  agent,  in  their  use,  has  been, 
negligent.  This,  as  I  understand  it,  is  the 
true  and  perfect  distinction  between  the 
two  classes  of  agencies  or  instrumentalities. 
This  distinction  is  plainly  pointed  out  in  1 
Thompson  on  Negligence,  §  523,  where  that 
learned  authority  says :  "  The  railway 
company  was  under  the  duty  of  keeping 
the  dangerous  agents  carefully  guarded. 
It  committed  this  duty  to  its  servants.  It 
was  not  merely  their  duty  to  use  them, 
but  also  to  guard  them ;  and  for  the  failure 
of  this  duty  the  master  was  liable  on  the 
footing  of  its  being  negligence  within  the 
scope  of  the  employment  of  the  servants." 
In  this  class  of  cases,  as  remarked  by  Jus- 
tice Finch,  "  it  will  make  no  difference,  in 
his  liability,  if  the  servant  did  so  to  effect 
some  purpose  of  his  own.  In  either  case 
the  master  has  committed  to  the  servant  the 
discharge  of  a  duty  which  the  law  has  im- 
posed upon  the  master  for  the  safety  of 
third  persons,  and  the  servant  has  aban- 
doned that  duty;  and  this  is  enough  to 
render  the  master  liable,  without  any  re- 
gard to  the  motive  of  the  servant." 

The  case  of  Salisbury  v.  Erie  R.  Co.  (the 
push-car  case)  was  a  case  in  which  six 
justices  concurred  and  ^Ye  dissented;  and 
it  is  not,  as  I  see  it,  a  case  belonging  under 
the  head  of  dangerous  agencies.  It  is 
rested,  as  the  opinion  shows,  upon  the  negli- 
gent use  of  the  push-car. 

The  distinction  which  I  have  adverted  to 
is  clearly  drawn  in  the  two  following  cases: 
In  the  first,  cited  by  the  majority, — Pitts- 
burgh, C.  d  St.  L.  R.  Co.  v.  Shields,  47 
Ohio  St.  387  (at  page  396),  8  L.  R.  A.  464 
(at  page  467),  21  Am.  St.  Rep.  840  (at 
page  846),  24  N.  E.  658  (at  page  660)  — 
the  court  says,  speaking  of  a  hatchet :  "  A 
hatchet  is  not  an  instrument  of  danger, 
within  the  rule  above  stated.  It  includes 
only  such  instruments  as  are  such  within 
themselves.  The  danger  of  a  hatchet  is  in 
the  hand  and  spirit  of  the  man  who  may 
use  it.  If  in  this  case  the  instrument  left 
on  the  track  had  been  a  hatchet,  the  com- 
pany would  not  have  been  liable  to  a  child 
who  might  afterwards  have  picked  it  up 
and  been  injured  by  it.  For  the  company 
would  have  been  under  no  such  duty  as  to 
its  custody  as  it  was  under  in  regard  to 
this  dangerous  explosive."  In  the  case  of 
Loop  v.  Litchfield,  42  N.  Y.  358,  359,  1  Am. 
Rep.  543,  treating  the  distinction  I  have 
above  set  out,  the  court  says:  "The  ap- 
pellants   recognize    the    principle    of    this 
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decision,  an<}  seek  to  bring  their  case  within 
it  by  asserting  that  the  fly  wheel  in  ques- 
tion was  a  dangerous  instrument.  Poison 
is  a  dangerous  substance.  Gunpowder  is 
the  same.  A  torpedo  is  a  dangerous  instru- 
ment, as  is  a  spring  gun,  a  loaded  rifle,  or 
the  like.  They  are  instruments  and  articles 
in  their  nature  calculated  to  do  injury  to 
mankind,  and  generally  intended  to  accom- 
plish that  purpose.  They  are  essentially 
and  in  their  elements  instruments  of  dan- 
ger. Not  so,  however,  an  iron  wheel,  a  few 
feet  in  diameter  and  a  few  inches  in  thick- 
ness, although  one  part  may  be  weaker  than 
another.  If  the  article  is  abused  by  too 
long  use,  or  by  applying  too  much  weight 
or  speed,  an  injury  may  occur,  as  it  may 
from  an  ordinary  carriage  wheel,  a  wagon 
axle,  or  the  common  chair  in  which  we  sit. 
There  is  scarcely  an  object  in  art  or  nature 
from  which  an  injury  may  not  occur  under 
such  circumstances.  Yet  they  are  not,  in 
their  nature,  sources  of  danger;  nor  can 
they,  with  any  regard  to  the  accurate  use 
of  language,  be  called  dangerous  instru- 
ments. That  an  injury  actually  occurred 
by  the  breaking  of  a  carriage  axle,  the  fail- 
ure of  the  carriage  body,  the  falling  to 
pieces  of  a  chair  or  sofa,  or  the  bursting  of 
a  fly  wheel,  does  not  in  the  least  alter  its 
character." 

In  the  case  at  bar  it  seems  perfectly  clear 
to  me  that  the  injuries  sustained  by  appel- 
lant were  not  due  to  any  inherent  danger 
in  the  tricycle,  within  the  rule  of  law  on 
that  subject,  but  exclusively  to  the  negli- 
gent use  of  the  tricycle  by  Watson.  It  is 
impossible  for  me  to  understand  how  there 
could  be  any  inherent  danger  in  this  tri- 
cycle. It  does  not,  I  ho'd,  come  within  the 
rule  applicable  to  dangerous  agencies. 
The  whole  trouble  here  is  not  that  the  tri- 
cycle, because  of  any  inherent  dangerousness 
within  itself,  injured  appellant,  but  simply 
and  merely  that  this  man  Watson  recklessly 
and  wilfully  ran  over  the  appellant  with 
the  tricycle.  It  is  a  case,  therefore,  on 
the  second  branch  of  the  argument,  of  noth- 
ing else  than  the  mere  reckless  and  negli- 
gent use  of  an  instrument  in  itself  naturally 
harmless.  The  numerous  cases  where  per- 
sons have  been  injured  by  carriages,  ve- 
hicles of  various  kinds,  mowing  machines, 
and  things  of  that  sort,  axes,  hatchets,  and 
the  like,  are  all  seen  to  be,  when  properly 
classified,  cases  where  the  injury  was  due 
merely  to  the  negligent  use  of  the  particu- 
lar thing,  not  to  any  inherent  danger  in  the 
thing  itse'f.  In  other  words,  we  may  say, 
broadly  and  distinguishingly,  that  the  dif- 
ference is  between  explos;ves  and  the  like, 
ns  gunpowder,  dynamUe,  torpedoes,  electric- 
ity, etc,  and  other  things.  In  the  former 
the  injury  is  due  directly  to  the  inherently 
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dangerous  character  of  the  agency;  in  the 
latter,  exclusively  to  the  negligent  use  of 
the  thing  by  some  person, — the  thing  being 
in  itself  not  dangerous.  A  railroad  tricycle 
is,  in  my  judgment,  plainly  in  the  latter 
class. 

I  do  not  often  dissent,  making  it  a  rule  of 
my  judicial  life  not  to  dissent  where  the 
difference  between  myself  and  my  brethren 
does  not  amount  to  conviction;  but,  where 
that  difference  is  so  great  as  that  it  does 
amount  to  conviction,  then  I  think  it  my 
duty  to  dissent.  It  amounts  to  conviction 
in  this  case,  where  I  think  the  principle 
here  stated  fraught  with  great  danger. 
With  all  deference  to  my  brethren,  I  greatly 
fear  that  this  decision  will  certainly  return 
to  plague  the  court,  and  have,  therefore, 
felt  constrained  to  set  forth  somewhat  at 
large  the  reasons  compelling  me  to  dissent. 

Suggestion  of  error  overruled  June  19, 
1005. 


ILLINOIS   CENTRAL   RAILROAD   COM- 
PANY, Appt., 

John  H.  SMITH. 

(85  Miss.   349.) 

1*  A  blind  person  is  entitled  to  trans* 
portation  npon  a  railroad  upon  tender 
of  fare,  without  an  attendant.  If,  as  mat- 
ter of  fact,  he'  is  competent  to  travel  alone 
without  requiring  other  care  than  that 
which  the  law  requires  the  carrier  to  be- 
stow upon  all  Its  passengers  alike. 

2.  A  Carrier  is  liable  In  damages  for 
refusal  to  accept  as  a  passenger  a 
blind  person  who  tenders  fare  and  bring* 
to  the  carriers  notice  proof  of  capacity  to 
travel  without  requiring  more  care  from  the 
carrier  than  the  law  requires  it  to  bestow 
upon  all  passengers  alike. 

3.  A  carrier  cannot  be  held  liable  for 
failure  to  receive  as  a  passenger  an 
unattended  blind  person.  In  the  ab- 
sence of  any  notice  to  or  knowledge  on  Its 
part  of  his  competency  to  travel  unattended. 

(January  9,  1905.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Attalla  County 
in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  refusal  to  accept 
him  as  a  passenger.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  J.  M.  Dickinson,  with  Messrs. 
Mayes  &  Longstreet,  for  appellant: 


Note. — As  to  duty  of  carrier  to  accept  blind 
nerson  as  passenger,  see  also,  In  this  series, 
Zachery  v.  Mobile  &  O.  R.  Co.  36  L.  R.  A.  546. 
41  L.  R.  A.  385. 
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It  ia  only  when  the  person  under  dis- 
ability proves  that  he  is  entitled  to  travel 
on  the  train  unaccompanied,  that  he  is  en- 
titled to  transportation.  Notwithstanding 
the  refusal  of  the  agent  to  sell  him  a  ticket, 
quick  and  convenient  transportation  was 
still  open  to  him  at  the  time,  and  on  the 
day,  of  this  occurrence,  since  he  could  travel 
on  the  local  passenger  train  without  a 
ticket. 

Poole  v.  Northern  P.  R.  Co.  16  Or.  261, 
8  Am.  St  Rep.  289,  19  Pac.  107;  Georgia 
Southern  d  F.  R.  Co.  v.  Asmore,  88  Ga.  529, 
16  L.  R.  A.  53,  15  S.  E.  13. 

Messrs.  Teat  A  Teat  for  appellee. 

Truly,  J.,  delivered  the  opinion  of  the 
court: 

Appellee,  a  minor,  eighteen  years  of  age, 
desiring  to  travel  from  Winona  to  Durant, 
in  this  state,  applied  to  the  agent  of  ap- 
pellant to  purchase  a  ticket,  tendering 
proper  fare.  This  was  refused  him  on  the 
ground  that  he  was  blind  and  unaccom- 
panied by  an  assistant,  and,  under  an  ex- 
isting rule  of  the  railroad  company,  was 
not  entitled  to  transportation.  Appellee 
claimed  that  he  was  an  experienced  traveler, 
able  to  care  for  himself,  and  needed  no  as- 
sistance. He  offered  to  produce  his  order 
book  to  show  that  he  was  in  the  habit  of 
traveling  and  booking  orders  for  goods,  but 
the  agent  persisted  in  his  refusal.  Thereby 
appellee  was  forced  to  change  his  route  and 
travel  over  another  railway.  He  brought 
suit  against  appellant,  claiming  both  actual 
and  punitive  damages.  The  actual  damage 
proved  was  small.  The  jury  awarded  pun- 
itive damages  under  the  instructions  of  the 
court,  and  the  Illinois  Central  Railroad 
Company  appealed. 

Several  instructions  were  granted  ap- 
pellee, embodying  the  same  general  idea. 
The  first  and  fifth  will  sufficiently  illustrate 
the  main  propositions  presented  for  con- 
sideration.   They  are  as  follows: 

No.  1.  "The  court  instructs  the  jury  that 
if  they  beMeve  that  the  plaintiff,  J.  H. 
Smith,  on  the  19th  day  of  January,  1903, 
applied  to  the  defendant's  ticnet  agent  at 
Winona,  Mississippi,  at  the  proper  time  and 
place  and  in  the  proper  manner,  for  the 
purchase  of  a  railroad  ticket  from  Winona, 
Mississippi,  to  Durant,  Mississippi,  then 
and  there  tendering  the  requisite  amount 
of  cash  fare,  as  alleged  in  the  plaintiff's 
declaration,  and  that  said  agent  then  and 
there  refused  to  sell  p'aintiff  a  ticket  as 
requested,  for  no  other  reason  than  that  the 
plaintiff  was  blind,  and  that  the  plaintiff, 
although  blind,  was  in  fact  otherwise  quali- 
fied to  travel,  the  defendant  is  guilty  of  a 
wrong,  and  they  should  find  for  the  plain- 
tiff, and  assess  his  damages  at  such  sum  as 
70  L.  R.  A. 


they  may  think  proper  from  all  the  evi- 
dence, not  exceeding  the  sum  sued,  for,  to 
wit,  $1,500." 

No.  5.  "  The  court  instructs  the  jury,  for 
the  plaintiff,  that  a  common  carrier  of  pas- 
sengers cannot  refuse  to  carry  a  person, 
otherwise  qualified,  upon  the  sole  ground 
that  he  is  blind;  and,. if  such  common  car- 
rier wilfully  refuses  so  to  do,  they  are 
liable  for  punitive  damages." 

The  general  rule  in  force  in  this  state  is 
that  which  is  embodied  in  the  text,  and  ac- 
curately stated  in  5  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  538,  note  4:  "  While  persons  who 
are  ill  have  a  right  to  enter  and  travel  upon 
the  conveyances  of  a  common  carrier  of 
passengers,  nevertheless  the  carrier  is  not 
bound  to  accept  as  a  passenger,  without  an 
attendant,  one  who,  because  of  physical  or 
mental  disability,  is  unable  to  take  care  of 
himself;  but  should  the  carrier  voluntarily 
accept  as  a  passenger  such  a  person  without 
an  attendant,  his  inability  to  care  for  him- 
self, rendering  special  care  and  assistance 
necessary,  being  apparent  or  made  known 
at  the  time  of  his  application  for  carriage 
to  the  servants  of  the  carrier,  the  latter 
will  be  held  responsible  if  such  care  and 
assistance  are  not  afforded."  See  also 
Weight  man  v.  Louisville,  N.  0.  d  T.  R.  Co. 
70  Miss.  563,  19  L.  R.  A.  671,  35  Am.  St. 
Rep.  660,  12  So.  586;  Sevier  v.  Vicksburg 
d  M.  R.  Co.  61  Miss.  8,  48  Am.  Rep.  74: 
New  Orleans,  J.  d  0.  N.  R.  Co.  v.  Statham, 
42  Miss.  607,  97  Am.  Dec.  478.  This  rule 
recognizes  the  authority  of  the  carrier  to 
exclude  and  deny  transportation  to  any 
person  desiring  passage  who,  on  account  of 
physical  or  mental  disability,  is  unable  to 
care  for  himself,  or  liable  on  account  of  that 
incapacity  to  become  a  burden  upon  his  fel- 
low passengers  or  to  require  extra  attention 
from  the  carrier.  But,  inasmuch  as  ex- 
perience has  shown  that  many  persons  seem- 
ingly incapacitated  by  physical  disability 
are  in  truth  perfectly  competent  to  travel 
alone,  the  courts,  in  the  interest  of  the  trav- 
eling public,  have  modified  the  rigor  and 
limited  the  otherwise  universal  application 
of  the  rule  by  providing  that  any  person  de- 
siring transportation  shall  be  entitled  to 
passage  upon  payment  of  fare,  notwith- 
standing his  seeming  incapacity,  if,  as  a 
matter  of  fact,  he  be  competent  to  travel 
alone  without  requiring  other  care  than 
that  which  the  law  requires  the  carrier  to 
bestow  upon  all  its  passengers  alike;  and, 
if  this  proof  of  capacity  be  in  any  nian,ner 
brought  to  the  knowledge  of  the  agent  of 
the  carrier,  the  carrier  is  liable  in  damages 
for  any  exclusion  from  its  trains.  This  is 
the  evident  meaning  of  the  opinion  of  this 
court  in  the  case  of  Zachery  v.  Mobile  d 
0.  R.  Co.  75  Miss.  751,  41  L.  R.  A.  385,  65 
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Am.  St.  Rep.  617,  2a  So.  435,  where,  through 
Whitfield,  Justice,  it  is  said:  "Each  case 
must  depend  on  its  own  facts,  and  the 
reasonableness  of  the  refusal  to  sell  the 
blind  person  a  ticket  must  on  principle  de- 
pend, not  on  a  universal,  arbitrary,  and  un- 
discriminating  rule  like  this  one,  but  on 
the  capacity  to  travel,  unaccompanied,  of 
the  particular  blind  person,  as  shown  by 
the  proof  on  that  point  in  his  case.,,  Pri- 
marily the  affliction  of  blindness  unfits  every 
person  for  safe  travel  by  railway,  if  un- 
accompanied. No  blind  person  without 
previous  experience  could  possibly  accom- 
modate himself  to  the  many  exigencies 
incident  to  travel  by  railroad,  or  guard  him- 
self against  peril  in  boarding  and  alighting 
from  trains ;  changing  from  one  train  to  an- 
other, or  threading  his  way  in  safety  across 
the  railway  tracks  at  crowded  stations. 
Hence,  the  rule  which  provides  that  every 
blind  person  is  presumed  to  be,  in  the  ab- 
sence of  proof  of  experience,  unfit  to  travel 
alone,  is  not  unreasonable.  Nor  do  we  con- 
sider such  a  regulation  a  hardship  upon 
the  persons  afflicted  with  blindness  or  other 
disabling  physical  infirmity.  It  is  rather  a 
safe-guard  thrown  around  them  for  their 
own  protection.  Therefore,  when  a  blind 
person  applies  to  purchase  a  ticket,  being 
himself  unknown  to  the  agent,  and  that 
ticket  is  refused,  the  carrier  is  not  liable 
by  this  act  alone  to  be  mulcted  in  damages ; 
but,  as  before  indicated,  if  the  agent  of  the 
carrier  knows  of  his  personal  knowledge  of 
the  competency  to  travel  of  the  particular 
person,  or  if  the  fact  of  such  ability  is 
made  known  to  him  in  any  manner,  and  he 
still  persists  wantonly  and  arbitrarily  in 
his  refusal  to  sell  the  person  desiring  pas- 
sage a  ticket,  the  carrier  may  be  made  to 
respond  in  damages  for  his  oppressive  act. 
And  it  is  the  duty  of  the  agent  of  the  car- 
rier to  listen  to  the  explanation  made  by 
the  person  desiring  to  purchase  a  ticket,  and 
judge  of  his  competency  in  light  of  the  facts 
then  made  known  to  him,  and  the  question 
of  the  reasonableness  or  unreasonableness  of 
his  refusal  is  one  of  fact  to  be  submitted  to 
the  jury,  should  litigation  arise;  and,  if  it 
should  appear  that  such  refusal  was  reason- 
ab'e  under  the  circumstances,  as  they  then 
existed  to  the  knowledge  of  the  agent,  the 
carrier  would  not  be  liable  to  damages;  but, 
as  in  every  other  case,  if  it  should  develop 
that  his  action  was  caused  by  wantonness 
or  a  desire  to  arbitrarily  injure,  humiliate, 
or  oppress  the  proposed  passenger  by  such 
action,  the  carrier  would  be  responsible,  and 
wouM  be  liab'e  both  to  compensatory  and 
punitive  damages.  In  the  instant  case,  it 
will  be  observed  that  the  first  instruction 
set  out  above  told  the  jury  that,  if  they  be- 
lieved the  agent  refused  to  sell  plaintiff  a 
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ticket  on  the  sole  ground  that  he  waa  blind, 
and  that,  if  they  further  believed  that  the 
plaintiff,  "although  blind,  was  in  fact 
otherwise  qualified  to  travel,"  then,  these 
two  facts  being  established,  the  railroad 
was  convicted  of  a  wrong,  and  the  jury 
was  authorized  to  find  for  plaintiff,  and  to 
assess  his  damages  "  at  such  sum  as  they 
may  think  proper  from  all  the  evidence,  not 
exceeding  the  sum  sued  for."  An  inspec- 
tion of  the  record  shows  that  there  was  no 
dispute  as  to  the  fact  that  the  agent's  re- 
fusal to  sell  appellee  a  ticket  was  "  for  no 
other  reason  than  that  the  plaintiff  was 
blind ; "  so  the  first  instruction  in  effect 
directed  the  jury  to  inflict  such  damages  as 
they  thought  proper,  from  the  evidence, 
upon  the  railroad  company,  if  they,  the 
jury,  believed  that  the  plaintiff,  although 
blind,  "was  otherwise  qualified  to  travel." 
The  fifth  instruction  was  to  the  effect 
that  if  a  common  carrier  wilfully  refused  to 
carry  <a  person  otherwise  qualified,  on  the 
sole  ground  that  he  is  blind,  it  was  "  liable 
for  punitive  damages."  Both  instructions 
are  erroneous  for  want  of  the  same  limita- 
tion, t.  e.,  that  the  agent  of  the  railroad 
knew,  or  had  reasonable  grounds  to  believe, 
or  from  circumstances  within  his  knowledge 
ought  to  have  known,  that  the  person  de- 
manding transportation,  although  blind, 
was  otherwise  qualified  to  travel.  The  in- 
fliction of  punitive  damages  is  authorized 
where  an  employee  of  a  carrier  knowingly 
and  wantonly  refuses  to  do  some  act  which 
his  duty  requires  that  he  shall  perform, 
and  is  not  properly  predicable  of  a  fact 
unless  proof  of  its  existence  is  brought  to 
the  knowledge  of  the  acting  party.  In  this 
case,  under  the  general  rule  hereinbefore 
announced,  when  the  appellee  demanded  the 
right  to  purchase  a  ticket  and  become  a 
passenger,  while  unattended  by  an  assis- 
tant, the. agent  was  acting  within  the  scope 
of  a. reasonable  regulation,  designed  for  the 
protection  of  all  persons  suffering  from  dis- 
abling physical  infirmities,  when  he  refused 
to  sell  the  ticket,  and  the  fact,  if  fact  it 
was,  that  appellee  was  in  truth  qualified  to 
travel  alone,  unless  brought  to  the  knowl- 
edge of  the  agent,  placed  no  additional  lia- 
bility upon  the  appellant.  No  matter  how 
thoroughly  competent  appellee  may  have 
been  to  travel  unattended,  or  how  extensive 
his  traveling  experience,  unless  the  agent 
either  knew,  or  from  circumstances  of 
which  he  had  notice  ought  to  have  known, 
of  this  competency  and  previous  experience, 
the  mere  existence  of  these  facts  could  not 
in  any  way  impute  wrongfulness  to  an  act 
committed  in  ignorance  of  them.  If  the 
agent  of  a  railroad  company  refuses  wan- 
tonly and  arbitrarily  to  sell  a  ticket  to  a 
blind  man,  knowing  at  the  time  that  such 
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a  person  is  a)  thoroughly  competent  traveler, 
then  the  carrier  would  be  liable  to  punitive 
damages,  and  the  mere  fact  of  blindness, 
and  the  apparent  existence  of  a  disability 
which  the  agent  knew  was  only  apparent 
and  not  actual,  would  not  excuse  or  justify 
the  oppressive  act.  But  the  two  instruc- 
tions under  review  ignore  this  vital  element, 
and  authorize  the  jury  to  inflict  punitive 
damages  upon  the  appellant  for  the  com- 
mission of  an  act  by  its  employee  when  so 
far  as  the  instructions  show,  the  employee 
may  not  have  known  of  the  existence  of 
the  very  fact  which  rendered  his  action  in 
refusing  the  ticket  wrong,  if  wrong  it  was. 

As  the  case  must  be  remanded  for  a  new 
trial,  we  refrain  from  any  comment  upon 
the  testimony  as  to  whether  the  evidence 
proved  that  the  appellee  was  competent  to 
travel  alone,  or  whether  the  facts  made 
known  to  the  agent  of  the  appellant  were 
such  as  should  have  led  him  to  infer  such 
competency  on  the  part  of  appellee. 

Reversed,  and  remanded  for  a  new  trial. 


Saul  T.  WOODSON,  Appt., 

v. 
Jeremiah  R.  HOPKINS. 

(85  Miss.  171.) 

1.  No  svtt  will  be  entertained  by 
either  a  court  of  law  or  a  eonrt  of 
equity,  by  either  party  to  an  Illegal  con- 
tract against  the  other,  where  the  contract 
Is  against  public  policy,  whether  It  Is  exe- 
cuted or  executory. 

2.  One  who,  throuarh  an  agent,  con- 
ducts a  loan  office,  receiving  for 
loanM  rate*  of  Interest  which  are  »o 
extortionate  as  to  shock  the  moral 
sense  and  to  be  against  the  public  policy 
of  the  state,  cannot  receive  the  aid  of  a 
court  of  equity  to  compel  the  agent  to  pay 
over  money  received  in  the  business,  or  to 
obtain  possession  of  the  books,  memoranda, 
and  other  property  pertaining  thereto. 

(February  27,   1905.) 

APPEAL  hy  defendant  from  a  decree  of 
the  Chancery  Court  for  Warren  County 
in  favor  of  plaintiff  in  a  suit  to  recover 
money  alleged  to  have  been  received  by  de- 
fendant 'for  plaintiff's  use,  and  for  an  in- 
junction and  receiver.  Reversed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  McXaurlm  A  Thavanes  and  Mo* 
Iiaurin,  Anniatead,  A  Brien  for  ap- 
pellant. 

Messrs.  W.  J.  Vollor,  O.  W.  Catch- 
lass,  and  T.  C.  Catching*,  for  appellee: 

Under  the  laws  of  this  state,  the  very 
contract  of  loans  themselves  was  not  illegal 
and  void,  much  less  the  contract  of  employ- 
ment to  make  these  loans. 

Inasmuch  as  our  statute  on  the  subject  of 
usury  not  only  does  not  prohibit  the  mak- 
ing of  usurious  contracts,  nor  declare  such 
contracts  void,  but  in  express  terms  fixes 
and  defines  the  consequences  and  penalties 
which  shall  follow  the  making  of  such  con- 
tracts as  the  forfeiture  of  all  interest,  we 
insist  that  it  is  not  within  the  power  of 
the  courts  to  decree  a  different  and  a  higher 
penalty. 

15  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  041,  par. 
5,  subdiv.  h;  Oates  v.  First  Nat.  Bank, 
100  U.  8.  249,  25  L.  ed.  584;  Lazear  v. 
National  Union  Bank,  52  Md.  78,  36  Am. 
Rep.  355;  First  Nat.  Bank  v.  Childs,  133 
Mass.  248,  43  Am.  Rep.  509 ;  Pratt  v.  Short, 
79  N.  Y.  437,  35  Am.  Rep.  531 ;  First  Nat. 
Bank  v.  Oarling house,  22  Ohio  St.  492,  10 
Am.  Rep.  751;  Harding  v.  American  Glu- 
cose Co.  182  111.  551,  64  L.  R.  A.  738,  74 
Am.  St.  Rep.  189,  55  N.  E.  577. 

It  was  clearly  and  unquestionably  a  legis- 
lative function  to  deal  with  and  determine 
the  effect  of  demanding  usury.  The  legis- 
lature has  done  this,  and,  in  terms  so  plain 
that  they  cannot  be  misunderstood,  has  de- 
fined just  what  the  consequences  shall  be. 

The  effect  of  a  statute  against  usury  can 
only  be  determined  by  the  statute  itself. 

15  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  525. 

But  appellee  is  subjected  in  this  case  to  a 
complete  forfeiture,  not  only  of  his  princi- 
pal and  interest,  but  of  all  his  other  prop- 
erty used  in  connection  with  the  business, 
merely  because  usury  was  exacted.  And 
this  penalty  is  imposed  upon  him  at  the 
instance,  not  of  the  borrowers,  whom,  alone, 
the  usury  statutes  were  intended  to  protect, 
but  upon  the  plea  of  a  third  person,  with 
whose  welfare  the  statutes  on  the  subject  of 
usury  have  no  concern. 

The  defense  of  usury  is  personal  to  the 
debtor  and  his  privies,  and  cannot,  as  a 
general  rule,  be  set  up  by  a  stranger,  as  the 
object  of  the  usury  statutes  is  the  protec- 
tion of  the  borrower,  who  may  waive  their 
benefits. 


Note. — As  to  refusal  of  courts  to  aid  either 
party  in  enforcing  illegal  contract,  see  also. 
Id  this  series,  Harvey  v.  Merrill,  5  L.  R.  A. 
200:  Klrkpatrlck  v.  Clark,  8  L.  R.  A.  511: 
Cleveland,  C.  C.  &  I.  R.  Co.  v.  Closser,  9  L.  R. 
A.  754 ;  Yale  Gas  Stove  Co.  v.  Wilcox.  25  L. 
R.  A.  90;  Chateau  v.  SIngIa,  33  L.  R.  A.  750; 
Edwards  v.  Randle,  36  L.  R.  A.  174;  Hoffman 
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v.  McMullen,  45  L.  R.  A.  410;  Veazey  v.  Allen, 
62  L.  R.  A.  362;  Keene  Syndicate  v.  Wichita 
Gas.  Electric  Light  &  P.  Co.  67  L.  R.  A.  61. 

As  to  right  to  recover  on  gambling  con- 
tracts, see  Ullmnn  v.  St.  Louis  Fair  Asso.  56 
L.  R.  A.  606,  and  footnote  thereto;  also 
Drlnkall  v.  Movlus  State  Bank,  57  U  B.  A. 
341. 
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29  Am.  &  Eng.  Enc.  Law,  p.  534. 

A  person  may  be  estopped  from  setting 
up  usury  as  a  defense. 

Henderson  v.  Harttnan,  65  Miss.  466,  4 
So.  549. 

But  no  estoppel  can  arise  in  case  of  an 
illegal  contract. 

15  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1014. 

If  one  exists,  the  rights  of  appellee  are 
not  founded  upon  the  illegal  contract.  This 
being  so,  he  cannot  be  said  to  be  seeking 
the  enforcement  of  an  illegal  contract. 

Unless  the  person  in  possession  thereof 
can  show  title,  or  make  some  valid  defense, 
the  law  will  decree  the  return  of  property 
to  its  rightful  owner. 

Where  an  illegal  contract  is  merely  col- 
laterally connected  with,  or  incidentally  in- 
volved in,  a  transaction,  the  courts  will  not 
uphold  relief. 

9  Cyc.  Law  &  Proc.  p.  456. 

An  agent  who  is  a  participant  in  an 
illegal  contract  can  be  compelled  to  account 
to  his  principal. 

15  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1011. 

Gilliam  v.  Brown,  43  Miss.  641,  was,  in 
terms,  reaffirmed  in  Walker  v.  Jeffries,  45 
Miss.  165,  and  Gary  v.  Jacobson,  55  Miss. 
207,  30  Am.  Rep.  514.  It  was  also  cited 
with  approval  in  Fewell  v.  American  Surety 
Co.  80  Miss.  701,  .92  Am.  St.  Rep.  625,  28 
So.  755,  and  Knut  v.  Nutt,  83  Miss.  365, 
102  Am.  St.  Rep.  452,  35  So.  686. 

McWilliams  v.  Phillips,  51  Miss.  196, 
cannot  possibly  be  said  to  overrule  Gilliam 
v.  Brown.  The  doctrine  of  Gilliam  v. 
Brown,  is  that  of  the  great  majority  of  the 
courts  of  this  country. 

Planter's  Bank  v.  Union  Bank,  16  Wall. 
483,  21  L.  ed.  473. 

Whitfield,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  case  made  by  the  record  is  briefly 
this:  That  a  certain  Dr.  Hopkins,  of  At- 
lanta, Georgia,  was  the  owner  of  a  number 
of  loan  agencies  in  various  states;  a  num- 
ber in  Memphis,  Tennessee,  and  a  number 
in  Vicksburg,  Mississippi.  They  were  con- 
ducted under  assumed  names:  Cobb  &  Com- 
pany, Shaw  &  Company,  Math  is  &  Com- 
pany, etc.  Shaw  &  Company  was  the  as- 
sumed name  given  to  the  office  of  Hopkins 
conducted  by  S.  T.  Woodson,  as  agent,  in 
Vicksburg.  The  business  consisted  in  loan- 
ing money  in  small  sums  to  necessitous  and 
ignorant  people,  mostly  negroes;  and  this 
name  of  Shaw  &  Company  was  taken,  evi- 
dently, for  the  purpose  of  preventing  any 
borrower  from  suing  to  recover  back  usury 
paid,  and  was  a  disguise  to  hide  the  real 
person  who  had  collected  the  usurious  in- 
terest. This  interest  amounted  to  35  per 
cent  per  week.  A  borrower,  for  example, 
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would  borrow,  say,  $10,  and  35  per  cent 
amounted  to  $3.50,  which  would  be  added 
to  the  $10  loaned,  making  $13.50,  and  this 
sum  of  $13.50  would  form  the  consideration 
of  a  bill  of  sale  of  the  borrower's  house- 
hold effects,  and  was  required  to  be  paid  in 
one  week.  This  unconscionable  business 
seems  to  have  resulted  in  large  profits  to 
Hopkins.  Woodson  claims,  and  proves,  by 
himself  and  a  witness,  Chaney,  that  he 
made  an  agreement  with  Hopkins,  when 
last  in  Vicksburg,  that  upon  the  payment  to 
Hopkins  of  $2,300  the  business  of  Shaw  6 
Company  should  become  the  property  of 
Woodson;  and  Woodson  testified  that  Hop- 
kins only  put  in  something  over  $1,000 
originally,  and  that  on  the  7th  April,  1904, 
he  had  drawn  out  the  sum  of  $2,300;  and 
that  by  the  terms  of  the  agreement  he  then 
took  the  business  and  property  of  Shaw  & 
Company,  and  declined  to  further  account 
to  Hopkins  after  that  date.  He  also  in  his 
answer  alleged  that  there  were  no  executed 
transactions  from  which  any  money  arose, 
and  remained  in  his  hands  at  the  time  of 
this  suit,  that  he  by  law  could  be  required 
to  account  to  Hopkins  for ;  and  Hopkins,  of 
course,  wholly  denies  all  the  statements 
with  respect  to  the  purchase  of  the  business. 
This  suit  was  brought  by  him  in  the  chan- 
cery court  of  Warren  county  against  Wood- 
son to  recover  moneys  alleged  to  be  the  re- 
sult of  this  business,  and  remaining  in 
Woodson's  hands  for  him.  Hopkins  had 
Woodson  arrested  and  imprisoned,  and  un- 
dertook to  take  charge  of  the  business,  and 
sued  out  an  injunction  against  Woodson 
and  others,  enjoining  them  from  having 
anything  to  do  with  the  alleged  property  of 
Shaw  &  Company,  and  restraining  them 
from  collecting  any  of  the  amounts  of 
money  alleged  to  be  due  Shaw  &  Company, 
and  from  using  the  office  in  which  the  busi- 
ness had  been  transacted.  Hopkins  after- 
wards amended  his  bill,  and  the  prayer  of 
the  bill  was  as  follows: 

"  Complaniant  therefore  prays  that,  pend- 
ing this  suit,  a  receiver  may  be  appointed 
by  this  honorable  court  with  full  authority 
to  take  charge  of  all  the  property  which 
was  used  in  and  about  the  business  of  said 
Shaw  &  Company,  including  all  office  furni- 
ture and  fixtures,  and  all  of  the  books  and 
accounts  and  evidences  of  indebtedness  be- 
longing to  or  used  in  connection  with  the 
Baid  business  of  Shaw  &  Company,  and  of 
the  office  in  which  said  business  was  con- 
ducted; and  that  the  defendants,  S.  T. 
Woodson,  W.  H.  Sublett,  and  A.  J.  Geb- 
hardt,  or  either  of  them  who  may  have 
the  same  in  his  custody,  may  be  commanded 
and  directed  forthwith  to  deliver  and  turn 
over  to  the  said  receiver  all  property  of 
every  sort  and  description  whatsoever  per- 
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taining  to  or  growing  out  of  the  said  busi- 
ness conducted  under  the  name  of  Shaw  & 
Company,  as  aforesaid,  including  all  books, 
accounts,  memoranda,  route  cards,  and  other 
evidences,  showing  what  loans  were  made 
and  to  whom  made,  and  what  amounts  have 
l>een  paid  thereon,  and  what  amounts  re- 
main due  thereon,  and  the  places  of  resi- 
dence of  the  persons  making  such  loans 
from  said  Shaw  &  Company,  and  that  said 
receiver  be  authorized  and  empowered  to 
take  and  receive  all  of  said  property,  and 
that  he  be  directed  to  collect,  as  con- 
veniently as  may  be,  all  sums  of  money 
which  may  be  due  and  owing,  as  having 
been  borrowed  and  obtained  from  the  said 
Shaw  &  Company,  and  that  he  retain  in 
his  possession,  to  abide  the  final  determi- 
nation of  this  suit,  the  said  office  and  all 
sums  so  collected  by  him,  and  all  other 
property  of  every  description  which  may 
come  into  his  possession  as  having  pertained 
to  the  business  of  said  Shaw  &  Company, 
directly  or  indirectly,  until  further  order 
by  this  court." 

Part  of  this  prayer  calls  for,  it  will  be  ob- 
served, a  direction  that  the  receiver  shall 
collect  all  sums  of  money  which  may  be  due 
and  owing  Shaw  &  Company,  and  the  turn- 
ing over  to  the  said  receiver  of  all  books, 
accounts,  etc.,  showing  what  loans  were 
made,  to  whom  made,  what  amounts  had 
been  paid  thereon,  what  amounts  remained 
due,  and  the  places  of  residence  of  the  per- 
sons making  such  loans.  The  final  decree 
is  as  follows: 

"  Ordered,  adjudged,  and  decreed  that  the 
injunction  heretofore  issued  herein  against 
the  said  defendants  8.  T.  Woodson,  W.  H. 
Sublett,  and  A.  J.  Gebhardt  be,  and  the 
same  is  hereby,  made  perpetual.  It  is  fur- 
ther ordered,  adjudged,  and  decreed  that  the 
said  defendants  deliver  to  the  complainants 
herein,  within  ten  days  after  the  date  of 
this  decree,  all  books,  memorandums,  route 
cards,  accounts,  or  evidences  of  indebtedness, 
and  all  other  property  of  any  and  every  sort 
and  description  which  came  into  their  pos- 
session, or  into  the  possession  of  either  of 
them,  as  managers,  agents,  or  employees  in 
and  about  the  business  heretofore  estab- 
lished in  the  city  of  Vicksburg,  Mississippi, 
by  the  complainant  under  the  name  and 
style  of  Shaw  &  Company,  and  that  they 
also  pay  over  to  the  complainant  all 
moneys  which  may  have  been  collected  by 
them  growing  out  of  the  management  and 
control  by  whem  of  the  business  so  con- 
ducted under  the  name  of  Shaw  &  Com- 
pany." 

The  answer  sets  up  the  defense  that  the 
contract  between  Hopkins  and  Woodson, 
and  these  usury  contracts, — so  extortionate 
as  to  shock  the  moral  sense  upon  mere 
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statement, —  were  illegal  and  violated  the 
public  policy  of  this  state,  and  that  the  bill, 
consequently,  should  not  be  maintained,  but 
that  the  court  of  conscience,  on  well-settled 
principles,  would  leave  these  plunderers 
where  it  found  them.  Undoubtedly,  the 
usury  contracts,  to  the  extent  of  the  usury, 
were  illegal  and  against  public  policy.  15 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  939e.  But, 
aside  from  this  feature,  we  hold,  without 
hesitation,  that  no  such  robbing  contracts 
as  this  record  discloses  can  be  other  than 
against  the  public  policy  of  the  state,  oh 
account  of  their  extortionate  character.  In 
15  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  933,  par. 
4,  subdiv.  2,  it  is  said:  "While  the  chief 
sources  for  determining  the  public  policy  of 
a  nation  are  its  constitution,  laws,  and  judi- 
cial decisions,  still,  however,  these  are 
not  the  sole  criteria,  and  the  courts  should 
not  hesitate  to  declare  a  contract  illegal 
merely  because  no  statute  or  precedent  pro- 
hibiting it  can  be  found." 

We  approve  this  as  sound  doctrine 
strictly  applicable  to  the  case  made  by  thie 
record.  The  true  doctrine  as  to  the  in- 
ability of  either  party  to  a  contract  against 
public  policy  being  permitted  to  invoke  the 
aid  of  a  court  of  law  or  equity  is  thus 
stated  in  the  same  authority  ( pp.  998,  999, 
1001):  *'  Where  illegal  contracts  are  exe- 
cuted by  the  parties,  then  the  same  princi- 
ple of  public  policy  which  leads  courts  to 
refuse  to  act  when  called  upon  to  enforce 
them  will  prevent  the  court  from  acting  to 
relieve  either  party  from  the  consequences 
of  the  illegal  transactions.  In  such  cases 
the  defense  of  illegality  prevails,  not  as  a 
protection  to  the  defendant,  but  as  a  disa- 
bility in  the  plaintiff.  The  court  does  not 
give  effect  to  the  contract,  but  merely  re- 
fuses its  aid  to  undo  what  the  parties  have 
already  done."  "  The  fact  that  the  party 
seeking  to  enforce  executory  provisions  of 
an  illegal  contract,  though  they  consist  only 
of  promises  to  pay  money,  has  performed 
the  contract  on  his  part,  and  that,  unless 
the  other  party  is  compelled  to  perform,  he 
will  derive  a  benefit  therefrom,  will  not  in- 
duce the  court  to  enforce  such  provisions. 
Nor  can  the  party  performing,  on  his  part, 
the  provisions  of  ,an  illegal  contract,  re- 
cover on  the  ground  of  an  implied  promise 
on  the  part  of  the  party  receiving  the  bene- 
fits therefrom  to  pay  therefor,  as  the  law- 
will  imply  no  promise  to  pay  for  benefits 
received  under  an  illegal  contract  by  rea- 
son of  the"  performance  thereof  by  the  other 
party." 

The  same  doctrine  is  admirably  stated  in 
9  Cyc.  Law  &  Proc.  p.  546 :  "  No  principle 
of  law  is  better  settled  than  that  a  party  to 
an  illegal  contract  cannot  come  into  a  court 
of  law  and  ask  to  have  his  illegal  objects 
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carried  out;  nor  can  he  Bet  up  a  case  in 
which  he  must  necessarily  disclose  an  illegal 
purpose  as  the  groundwork  of  his  claim. 
The  rule  is  expressed  in  the  maxims,  Ex 
dolo  malo  non  oritur  actio,  and  in  In  pari 
delicto  potior  est  conditio  defendcntis.  The 
law,  in  short,  will  not  aid  either  party  to 
an  illegal  agreement;  it  leaves  the  parties 
where  it  finds  them.  Therefore  neither  a 
court  of  law  nor  a  court  of  equity  will  aid 
the  one  in  enforcing  it,  or  give  damages  for 
a  breach  of  it,  or  set  it  aside  at  the  suit  of 
.  the  other,  or,  when  the  agreement  has  been 
executed,  in  whole  or  in  part,  by  the  pay- 
ment of  money  or  the  transfer  of  other  prop- 
erty, lend  its  aid  to  recover  it  back.  The 
object  of  the  rule  refusing  relief  to  either 
party  to  an  illegal  contract,  where  the  con- 
tract is  executed,  is  not  to  give  validity  to 
the  transaction,  but  to  deprive  the  parties 
of  all  right  to  have  either  enforcement  of, 
or  relief  from,  the  illegal  agreement.  While 
it  may  not  always  seem  an  honorable  thing 
to  do,  yet  a  party  to  an  illegal  agreement  is 
permitted  to  set  up  the  illegality  as  a  de- 
fense, even  though  it  may  be  alleging  his 
own  turpitude.  Money  paid  under  an  agree- 
ment which  is  executed,  whether  as  the  con- 
sideration or  in  performance  of  the  promise, 
cannot  be  recovered  back  where  the  parties 
are  in  pari  delicto.  And  goods  delivered  or 
lands  conveyed  under  an  illegal  agreement 
are  subject  to  the  same  rule.  Courts  will 
not,  even  with  the  consent  of  the  parties, 
enforce  an  illegal  contract.  And  it  would 
seem  to  follow  that  an  illegal  agreement 
cannot  be  rendered  legal  by  ratification. 
An  agreement  void  as  against  public  policy 
cannot  be  rendered  valid  by  invoking  the 
doctrine  of  estoppel." 

The  distinction  has  been  sought  to  be 
drawn,  but  only  In  some  few  cases,  to  the 
effect  that,  if  a  contract  has  been  executed, 
and  one  of  the  parties  has  the  avails,  all  the 
harm  that  can  be  done  to  public  policy  has 
been  done,  and  the  party  having  the  avails 
can  be  compelled  to  pay  over  the  whole  of 
them,  or  a  proportionate  share  of  them,  to 
the  other  party.  In  15  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  1011,  it  is  stated  as  to  part- 
nerships: "  In  some  cases,  however,  the 
proposition  has  been  advanced  that,  if  the 
illegal  purpose  of  the  partnership  has  been 
accomplished,  the  courts  may  direct  a  divi- 
sion of  the  proceeds ;  "  but  the  text  repu- 
diates this  as  unsound.  Oilliam  v.  Brown, 
43  Miss.  641,  is  one  of  the  cases  holding  this 
repudiated  view.  The  Cyclopedia  of  Law 
states  the  same  doc*rine  as  the  American 
and  English  Encyclopedia  of  Law  on  this 
subject,  noting,  however,  that  there  are  "  a 
number  of  decisions  "  holding  like  Oilliam 
v.  Brown,  but  that  is  not  the  true  view,  say- 
ing, at  page  559:  "  Theoretically,  it  is  said 
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by  a  recent  writer,  there  is  a  distinction  be- 
tween enforcing  an  illegal  contract  and  en- 
forcing a  duty  not  springing  from  the  con- 
tract but  arising  solely  from  the  receipt  of 
the  money  or  goods.  But  practically  it  is 
impossible  to  reconcile  the  actual  decisions 
on  this  point.  A  number  of  courts  have  re- 
fused to  allow  a  recovery  by  a  principal  or 
partner  in  an  illegal  enterprise,  on  the 
ground  that  to  do  so  would  be  to  enforce,  or 
at  least  to  recognize,  the  illegal  agree- 
ment; "  and  in  a  note  appends  a  masterly 
statement  of  the  true  doctrine  by  Jessel,  M. 
R.,  in  Sykes  v.  Beadon,  L.  R.  11  Ch.  Div. 
170:  "The  notion  that  because  a  transac- 
tion which  is  illegal  is  closed,  that  therefore 
a  court  of  equity  is  to  interfere  in  dividing 
the  "proceeds  of  the  illegal  transaction,  is  not 
only  opposed  to  principle,  but  to  authority. 
— to  authority  in  the  well-known  case  of 
the  highwaymen,  where  a  robbery  had  been 
committed,  and  one  highwayman  unsuccess- 
fully sued  the  other  for  a  division  of  the 
proceeds  of  the  robbery.  So  in  the  case  he 
puts  of  one  of  two  partners  engaged  in 
merchant  trade.  As  I  read  it,  he  meant  the 
trade  of  smuggling  goods.  If  two  persons 
go  partners  as  smugglers,  can  one  maintain 
a  bill  against  the  other  to  have  an  account, 
of  the  smuggling  transaction?  I  should 
say,  certainly  not.  It  is  not  sufficient  to 
say  that  the  transaction  is  concluded,  as  a 
reason  for  the  interference  of  the  court.  If 
that  were  the  reason,  it  would  be  lending 
the  aid  of  the  court  to  assert  the  rights  of 
the  parties  in  carrying  out  and  completing 
an  illegal  contract.  If  the  partnership  is 
for  the  purpose  of  smuggling,  that  is  an 
illegal  contract,  and  the  court  cannot  main- 
tain it,  and  the  court  will  not  lend  its  aid 
at  all  to  it.  That  reasoning,  then,  of  Lord 
Cottenham's  is  not  sufficient;  and  I  should 
have  answered  the  question, — not,  as  Lord 
Cottenham  does,  in  the  affirmative,  but  in 
the  negative.  I  do  not  say  that  this  obser- 
vation at  all  affects  the  authority  of  Sharp 
v.  Taylor  [2  Phill.  Ch.  801]  as  it  stands, 
but  I  think  it  does  affect  very  much  the 
dicta  which  I  have  read  from  the  judgment, 
and  that  is  the  reason  I  have  read  them.  It 
is  no  part  of  the  duty  of  a  court  of  justice 
to  aid  either  in  carrying  out  an  illegal  con- 
tract, or  in  dividing  the  proceeds  arising 
from  an  illegal  contract  between  the  parties 
to  that  illegal  contract.  In  my  opinion,  no 
action  can  be  maintained  for  the  on«  pur- 
pose more  than  for  the  other." 

The  doctrine  thus  stated  by  that  great 
jurist  is  also  put  unanswerably  in  Hoffman 
v.  McMullen,  45  L.  R.  A.  410,  28  C.  C.  A- 
178,  48  U.  S.  App.  596,  83  Fed.  372.  See 
also  1 1  Century  Dig.  §  693,  and  authorities : 
Myers  v.  Meinrath,  101  Mass.  366,  3  Am. 
Rep.  368;  Edtcards  w  Handle,  63  Ark.  318. 
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36  L.  R.  A.  174,  58  Am.  St.  Rep.  108,  38  S. 
W.  343;  Kahn  v.  Walton,  46  Ohio  St.  195, 
20  N.  E.  203. 

The  test  in  all  such  cases  is  correctly 
stated  in  15  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  934,  as  follows:  "Where  a  contract  be- 
longs to  a  class  which  is  reprobated  by  pub- 
lic policy,  it  will  be  declared  illegal,  though 
in  that  particular  instance  no  actual  injury 
may  have  resulted  to  the  public,  as  the  test 
is  the  evil  tendency  of  the  contract,  and  not 
its  actual  result/' 

This  demonstrates  the  utter  fallacy  of  the 
statement  in  Gilliam  v.  Brown,  43  Miss. 
641,  that,  where  such  a  contract,  has  been 
executed,  the  courts  will  entertain  a  suit, 
because  "all  the  harm  that  can  be  done  to 
public  policy  has  already  been  done."  This 
is  a  gross  misconception  of  the  spirit  of  the 
rule.  The  courts  leave  violators  of  the 
law,  as  they  ought  to  be  left,  in  the  condi- 
tion where  they  find  them.  They  are  re- 
pelled by  the  courts  because  of  the  great  su- 
pervening principle  of  public  policy  in- 
volved, without  reference  to  the  attitude 
which  one  of  the  parties  may  occupy  to  the 
other,  where  both  are  in  pari  delicto.  As 
pungently  put  in  Hoffman  v.  McMullen,  45 
L.  R.  A.  410,  28  C.  C.  A.  178,  48  U.  S.  App. 
596,  83  Fed.  372:  "Courts  are  not  organ- 
ized to  enforce  the  saying  that  there  is 
honor  among  wrongdoers;  and  the  desire 
to  punish  the  man  that  fails  to  observe  this 
rule  must  not  leajj  the  court  to  a  decision 
that  such  persons  are  entitled  to  the  aid 
of  courts  to  adjust  their  differences  arising 
out  of,  and  requiring  an  investigation  of, 
their  illegal  transactions." 

The  true  doctrine  was  correctly  put  long 
ago  in  Wooten  v.  Miller,  7  Smedes  &  M. 
386,  the  court  saying:  "We  have  nothing 
to  say  in  behalf  of  the  morality  of  this 
transaction,  nor  in  favor  of  those  who  make 
the  defense;  but  as  they  interpose  the  law 
as  a  shield,  we  cannot  do  less  than  say  it 
covers  and  protects  them."  And  again  in 
Deans  y.  McLendon,  30  Miss.  343,  where  the 
court  said:  "Courts  of  justice,  in  the  ob- 
servance of  these  rules,  are  not  influenced 
by  any  considerations  of  respect  or  tender- 
ness for  the  party  who  insists  upon  the 
illegality  of  a  contract,  but  exclusively  by 
reasons  of  public  policy.  The  object  is  to 
punish  the  active  agent  in  the  violation  of  a 
law  by  withholding  from  him  the  antici- 
pated fruits  of  his  illegal  act,  and  thus,  by 
deterring  all  persons  from  violating  its 
mandates,  to  give  sanctity  to  the  law  and 
security  to  the  public."  And  in  McWilliams 
v.  Phillips,  51  Miss.  196,  where  the  court 
says:  "If  both,  however,  concur  in  the 
illegal  act,  and  are  in  equal  fault,  the  mod- 
ern doctrine  is  that  a  court  will  not  enter- 
tain the  claim  of  either  against  the  other 
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to  carry  into  effect  the  illegal  contract." 
And  in  Williams  v.  Simpson,  70  Miss.  115, 
11  So.  689.  We  call  special  attention  to 
the  fact  that  in  every  one  of  these  four 
Mississippi  cases  the  contract  was  an  exe- 
cuted one,  the  last  one  being  the  case  of  a 
merchant  who  merely  failed  to  pay  a  suffi- 
cient privilege  tax,  and  the  one  in  51  Miss,  a 
case  where  a  liquor  dealer  had  simply  failed 
to  pay  the  required  tax, — cases  where  the 
acts  were  merely  mala  prohibita.  The  ex- 
traordinary circumstance  about  the  case  in 
51  Miss,  is  that  the  opinion  was  delivered 
by  the  same  judge  who  delivered  the  opin- 
ion in  Gilliam  v.  Brown,  in  43  Miss.  In  the 
case  in  51  Miss.  197,  the  retail  liquor  deal- 
er's case,  Judge  Simrall,  speaking  for  a 
unanimous  court,  said:  "AH  the  parties 
participating  in  the  violation  of  the  law- 
are  in  pari  delicto.  In  such  cases  the  court 
will  not,  where  the  contract  has  been  exe- 
cuted, interfere  for  the  relief  of  either 
party,  but  will  leave  them  in  their  respect- 
ive conditions.  Where  the  contract  is  exec- 
utory, they  will  likewise  refrain  from  lend- 
ing aid  to  carry  it  into  effect."  And,  a  few 
lines  below.  Judge  Simrall  says  that  this 
doctrine,  where  the  contract  has  been  exe- 
cuted, as  well  as  where  it  is  executory,  is 
the  modern  doctrine.  We  quite  agree  with 
this  last  statement,  and  the  marvel  is  that 
whilst  the  case  in  51  Miss,  thus  squarely 
overrules  Gilliam  v.  Brown,  eight  volumes 
before,  in  43  Miss.,  no  allusion  is  made  to 
the  overruled  case.  It  will  thus  be  seen 
that  in  the  four  Mississippi  cases  cited 
above  in  7  Smedes  &  M.,  in  30  Miss.,  in  51 
Miss.,  and  in  70  Miss.,  11  So.,  the  doctrine 
— the  true  modern  doctrine — is  declared  to 
be  in  accordance  with  the  excerpts  we  have 
made  from  the  American  &  English  Ency- 
clopaedia of  Law  and  the  Cyclopedia  of  Law, 
supported  by  innumerable  citations,  that 
neither  a  court  of  law  nor  a  court  of  equity 
will  entertain  a  suit  by  either  party  to  an 
illegal  contract  against  the  other,  where 
the  contract  is  one  against  public  policy, 
whether  executed  or  executory. 

It  is  true  that  in  the  case  of  Howe  v. 
Jolly,  68  Miss.  323,  8  So.  513,  and  in  the 
case  of  Andrews  v.  New  Orleans  Brewing 
Asso,  74  Miss.  362,  60  Am.  St.  Rep.  509. 
20  So.  837,  the  court  followed  Gilliam  v. 
Brown,  43  Miss.  641 ;  but  it  is  also  true- 
that  those  cases  limped  along  after  that 
ease,  without  the  citation  of  a  single  au- 
thority, and  without  a  single  line  of  reason- 
ing, when,  if  the  court  had  simply  examined 
the  four  cases  referred  to  in  our  reports, 
and  especially  the  case  in  51  Miss.,  it  would 
have  seen  that  Gilliam  v.  Brown  had  been 
overruled,  and  the  doctrine  of  7  Smedes  & 
M.  and  30  Miss,  reinstated,  as  to  executed 
contracts:  and  it  would  have  also  noted  the 
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pregnant  fact  that  the  judge  who  wrote  the 
opinion  in  43  Miss,  apologized  for  it  in  51 
Miss,  by  saying  that  the  view  established  in 
Mississippi  before  the  case  of  Gilliam  v. 
Brown,  reinstated  and  thoroughly  approved 
in  the  cases  we  have  referred  to  in  51 
Miss.  196,  and  70  Miss.  113,  11  So.  689,  was 
the  "  true  modern  doctrine."  Gilliam  v. 
Brovm  having  thus  manifestly  been  over- 
ruled by  these  two  last-named  cases,  the  two 
cases  in  68  Miss.,  8  So.,  and  74  Miss.,  60 
Am.  St.  Rep.,  20  So.,  having  inadvertently 
followed  an  overruled  case,  we  declare  the 
law  in  Mississippi  now  to  be  as  it  was 
stated  to  be  in  the  four  cases  Hoover  v. 
Pierce,  26  Miss.  627;  30  Miss.  343;  51 
Miss.  196;  and  70  Miss.  113,  11  So.  689,— 
viz.:  That  neither  a  court  of  law  nor  a 
court  of  equity,  in  this  state,  will  entertain 
a  suit  for  relief  by  either  of  two  parties  in 
pari  delicto  against  the  other,  where  the 
contract  is  against  public  policy.  The  plain 
truth  is,  on  principle,  that  the  contrary  doc- 
trine holds  out  a  premium  to  those  who 
violate  the  law,  since,  according  to  that 
doctrine,  if  they  can  only  hurry  fast  enough 
to  consummate  their  villainy,  the  law  will 
help  one  to  get  from  the  other  Jiis  part  of 
the  stolen  plunder.  In  further  demonstra- 
tion of  the  inaccuracy  of  the  opinion  in 
Gilliam  v.  Brown,  we  call  attention  to  two 
other  misstatements  of  the  law  therein  con- 
tained. It  is  said  at  page  660  of  that  opin- 
ion, "  A  bond  or  deed  made  for  a  past  co- 
habitation is  good."  The  American  &  Eng- 
lish Encyclopaedia  of  Law,  vol.  15,  2d  ed.  p. 
961,  says:  "This  obligation  on  the  part  of 
the  man,  however,  cannot  rise  above  a  moral 
obligation  on  his  part ;  and  as  a  moral  obli- 
gation is,  as  a  rule,  insufficient  to  support 
a  contract,  it  is  therefore  held  by  the 
weight  of  authority  that  past  cohabitation 
alone  is  not  a  sufficient  consideration  for  a 
promise,  not  under  seal,  by  the  man  to  re- 
munerate the  woman." 

The  other  misconception  is  in  confusing 
the  case  of  a  suit  by  one  of  two  parties  to 
an  illegal  contract  against  the  other  with  a 
suit  by  one  of  the  parties  against  a  third 
party,  no  way  connected  with  the  illegal 
contract,  to  collect  money  paid  by  the  other 
party  to  the  illegal  contract,  which  has  been 
executed,  to  such  third  person  for  the  use  of 
the  party  suing.  This  principle  is  clearly 
stated  at  page  1007,  15  Am.  &  Eng.  Enc. 
Law,  2d  ed.  par.  9,  and  it  is  stated  there, 
with  great  exactitude  of  statement,  that  the 
reason  that  the  third  person  cannot  defend 
an  action  by  the  latter  is  that  "  in  such  a 
case  the  action  is  not  based  on  the  illegal 
contract,  but,  instead,  upon  the  independent 
contract  of  such  third  person  to  deliver 
over  the  property  received  by  him." 

The  same  principle  is  also  clenrlv  staged 
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in  9  Cyc.  Law  &  Proc.  p.  5&3.  in  all  such 
cases,  the  case  is  made  out  quite  independ- 
ently of  any  reference  to  the  illegal  con- 
tract; the  suit  is  on  a  new  promise  based 
upon  a  new  consideration.  A  striking  state- 
ment of  the  principle  is  found  in  note  96, 
p.  560,  of  the  latter  authority,  where  it  is 
said :  "  The  status  of  such  a  case  has  been 
well  put  thus :  '  Two  men  enter  into  a  con- 
spiracy to  rob  on  the  highway,  and  they  do 
rob,  and,  while  one  is  holding  the  traveler, 
the  other  rifles  his  pockets  or  $1,000,  and 
then  refuses  to  divide,  and  the  other  files 
a  bill  to  settle  up  the  partnership,  when 
they  go  into  all  the  wicked  details  of  the 
conspiracy  and  the  rencounter  and  the 
treachery.  Will  a  court  of  justice  hear 
them  ?  No  case  can  be  found  where  a  court 
has  allowed  itself  to  be  so  abused.  Now,  if 
these  robbers  had  taken  the  $1,000  and  in- 
vested it  in  some  legitimate*  business  as 
partners,  and  had  afterwards  sought  the  aid 
of  the  court  to  settle  up  that  legitimate 
business,  the  court  would  not  have  gone 
back  to  inquire  how  they  first  got  the 
money;  that  would  have  been  a  past  trans- 
action, not  necessary  to  be  mentioned  in 
the  settlement  of  the  new  business.' " 

In  the  unanswerable  opinion  of  Hawley, 
District  Judge  of  the  United  States  circuit 
court  of  appeals,  Hoffman  v.  McMullcn. 
45  L.  R.  A.  410,  28  C.  C.  A.  178,  48  U.  S. 
App.  596,  83  Fed.  384,  the  doctrine  is  thus 
stated :  "  In  support  of  these  views,  the 
court  quotes  in  extrnso  from"  Sharp  v.  Tay- 
lor, 2  Phill.  Ch.  801,  817,  which  closed  the 
statement  that  '  the  difference  between  en- 
forcing illegal  contracts  and  asserting  title 
to  money  which  has  arisen  from  them  is 
distinctly  taken  in  Tenant  v.  Elliott  [1  Bos. 
&  P.  3]  and  Farmer  v.  Russell  [1  Bos.  &  P. 
296],  and  recognized  and  approved  by  Sir 
William  Grant  in  Thomson  v.  Thomson  [7 
Ves.  Jr.  473] ;  thus  clearly  indicating  the 
class  of  cases  to  which  the  case  then  under 
consideration  belongs.  The  distinction  be- 
tween the  cases  where  a  recovery  can  be 
had,  and  the  cases  where  a  recovery  cannot 
be  had,  of  money  connected  with  an  illegal 
transaction,  to  he  gleaned  from  all  th«* 
authorities,  is  substantially  this:  That 
wherever  the  party  seeking  to  recover  is 
obliged  to  make  out  his  case  by  showing 
the  illegal  contract  or  transaction,  or 
through  the  medium  of  the  illegal  contract 
or  transaction,  or  when  it  appears  that  he 
was  piV'.v  to  the  original  illegal  contract  or 
transaction,  then  he  is  not  entitled  to  re- 
cover any  advance  made  by  him  in  connec- 
tion with  that  contract,  or  money  due  him 
as  profits  derived  from  the  contract;  but 
that,  when  the  advances  have  been  made 
upon  a  new  contract  remotely  connected 
with  the  original  illegal  contract  or  trans- 
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action,  and  the  title  or  right  of  the  party  to 
recover  Is  not  dependent  upon  that  contract, 
and  his  case  may  be  proved  without  refer- 
ence to  it,  then  he  is  entitled  to  recover." 

The  distinction  between  the  class  of  cases 
is  clearly  set  forth  in  Thomson  v.  Thomson, 
7  Ves.  Jr.  470.  The  master  of  the  rolls, 
after  declaring  that  the  agreement  there 
under  consideration  was  illegal,  said: 
"There  is  an  equity  against  the  fund,  I 
admit,  if  you  can  get  at  it  by  a  leg"1  agree- 
ment. The  defense  is  very  dishonest,  but 
in  all  illegal  contracts  it  is  against  good 
faith,  as  between  the  individuals,  to  take 
advantage  of  that.  A  man  procures  smug- 
gled goods  and  keeps  them,  but  refuses  to 
pay  for  them.  So,  in  the  Underwriter's 
Case  [Ex  parte  Mather,  3  Ves.  Jr.  373],  an 
insurance  contrary  to  the  act  of  Parliament, 
the  brokers  had  received  the  money  and  re- 
fused to  pay  it  over,  and  it  could  not  be  re- 
covered. No  matter  who  complains  of  it, 
the  thing  is  illegal.  You  have  no  claim  to 
this  money  except  through  the  medium  of 
an  illegal  agreement,  which,  according  to 
the  determinations,  you  cannot  support,  I 
should  have  no  difficulty  in  following  the 
fund,  provided  you  could  recover  against 
the  party  himself.  If  the  case  could  have 
been  brought  to  this,  that  the  company  had 
paid  this  into  the  hands  of  a  third  person 
for  the  use  of  the  plaintiff,  he  might  have 
recovered  from  that  third  person,  who  could 
not  have  set  up  this  objection  as  a  reason 
for  not  performing  his  trust.  Tenant  v. 
Eltiott  ...  is,  I  think,  an  authority 
for  that.  But  in  this  instance  it  is  paid  to 
the  party,  for  there  can  be  no  difference  as 
to  the  payment  to  his  agent.  Then  how  are 
you  to  get  at  it  except  through  this  agree- 
ment? There  is  nothing  collateral  in  re- 
spect of  which,  the  agreement  being  out  of 
the  question,  a  collateral  demand  arises,  as 
in  the  case  of  stockjobbing  differences. 
Here  you  cannot  stir  a  step  \rot  through 
that  illegal  agreement,  and  it  is  impossible 
for  the  court  to  enforce  it." 

As  remarked  in  this  last  citation,  in  the 
case  at  bar,  as  in  the  case  of  Thomson  v. 
Thomson,  the  payment  to  Woodson,  the 
agent,  was  payment  to  Hopkins. 

The  third  mistake  in  the  opinion  of  Gil- 
liam v.  Brown  is  the  statement  that  one 
partner  in  the  case  of  an  executed  contract, 
with  the  avails  of  an  illegal  contract  in 
his  hands,  may  be  made  to  account  to  the 
other  partner  for  .his  proportionate  part. 
In  15  Am.  &  Eng.  Enc.  Law,  2d  ed.  1  10,  p. 
1008,  it  is  said:  "Where  several  per- 
sons as  coparties  enter  into  an  illegal  con- 
tract, which  is  executed,  and  one  of  such 
coparties  receives  the  profits  of  the  contract 
or  a  fund  raised  by  such  contract,  it  has 
been  held  that  the  courts  will  not  compel 
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him  to  account  to  the  other  coparties  for 
their  share  of  such  profits  r  as  their  right 
to  share  therein  is  undoubtedly  based  upon 
the  illegal  contract,  and  permitting  the  re- 
covery of  their  shares  would  be  an  enforce- 
ment of  a  part  of  such  contract."  And  at 
page  1011,  1  2,  the  same  doctrine  is  an- 
nounced. 

We  may  also  observe,  in  passing,  that  in 
15  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1010, 
note  3,  Wooten  v.  Miller,  7  Smedes  &  M. 
380,  is  cited  as  holding  "  that,  if  the  agent 
transacts  the  illegal  business  without  dis- 
closing the  fact  of  his  agency,  and  the 
money  is  paid  to  him  in  his  own  right,  and 
not  as  an  intermediary  or  agent,  he  cannot 
be  compelled  to  account  therefor  to  his 
principal,  for  the  reason  that  the  principal 
could  not  show  his  title  to  the  property  ex- 
cept through  the  illegal  contract." 

And  the  principle  is  universal  that  one 
party  to  an  illegal  contract  can  have  no 
accounting  from  the  other,  where  he  must 
call  in  the  aid,  directly  or  indirectly,  of  the 
illegal  contract  to  make  out  his  case.  It  is 
curious  to  note  in  15  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  1012,  that  some  courts  have  held 
that,  "where  the  illegal  business  trans- 
acted by  the  partnership  results  in  losses, 
and  one  of  the  partners  has  advanced  more 
than  his  proportion,  he  cannot  force  the 
other  partners  to  reimburse  him."  This 
strengthens  the  position  that  partners,  no 
more  than  others,  can  enforce  contracts 
against  public  policy,  executory  or  executed. 
This  last  statement  of  the  principle  as  to 
recovery  of  losses  is  the  mere  complement  of 
the  other  as  to  the  recovery  of  profits. 

A  careful  reading  of  the  pleadings  and 
the  record,  the  evidence  and  the  decree,  in 
this  case,  makes  it  plain  that  this  suit  can- 
not be  maintained,  except  by  the  use  and 
through  the  aid  of  the  illegal  contract  it- 
self; and  that,  in  effect,  a  decree  of  affirm- 
ance would  be  a  decree  assisting  in  the 
carrying  forward  *  of  this  unconscionable 
and  illegal  scheme. 

The  bill  is  reversed  and  dismissed. 


The  appellee  thereupon  filed  the  following 
suggestion  of  error : 

"  We  respectfully  suggest  that  the  court 
erred  in  reversing  the  decree  in  this  cause. 
First.  That  the  record  in  this  cause  does 
not  disclose  any  contract  whatever  which  is 
illegal  in  the  sense  in  which  this  term  is 
used  by  text-writers,  or  in  such  degree*  as 
to  render  it  void  as  against  public  policy. 
Second.  That,,  if  the  record  discloses  a  con- 
tract illegal,  and  therefore  void  as  against 
public  policy,  the  rights  asserted  and  relief 
prayed  for  by  the  complainant  in  the  court 
below  are  not  based  upon,  and  do  not  arise 
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under,  said  contract,  but  are.  wholly  colla- 
teral thereto  and  independent  thereof." 

In  response  to  this  suggestion  of  error, 
Whitfield,  Ch.  J.,  on  April  10,  1905, 
handed  down  the  following  additional 
opinion : 

It  is  said  in  the  suggestion  of  error  that 
our  opinion  "  is  to  the  effect,  not  only  that 
the  contracts  of  loan  which  appellant  made 
with  the  customers  of  the  concern  were 
illegal  and  void  because  usurious,  but  that 
the  illegality  of  these  contracts  must  be 
imputed  back  to  the  contract  of  employment 
by  virtue  of  which  appellant  got  possession 
of  appellee's  funds,  and,  being  so  imputed 
back,  so  infect  this  contract  of  employment 
as  to  render  it  also  illegal  and  utterly 
void."  Learned  counsel  misconceive.  We 
did  not  declare  these  contracts— either  the 
one  between  Woodson  and  Hopkins,  or 
those  between  Woodson,  as  agent  for  Hop- 
kins,  and  borrowers — unenforceable  because 
merely  usurious.  We  expressly  said  that 
they  were  so  declared  because  they  were  un- 
conscionable, so  highly  extortionate  as  to 
shoe*  the  conscience  upon  the  mere  state- 
ment of  them ;  and  we  referred  to  15  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  933,  1  4,  subdiv. 
2,  for  authority.  We  said  nothing  at  all 
about  the  mere  usurious  nature  of  the 
contract,  except  that,  to  the  extent  of 
usury,  it  was,  of  course,  illegal.  Again,  it 
is  said  Hopkins  "  is  not  permitted  to  re- 
claim the  very  books  of  account  and  office 
furniture,  but  is  subjected  to  a  complete 
forfeiture,"  etc.,  and  "  that  this  penalty  is 
imposed  upon  him  at  the  instance,  not  of 
the  borrowers,  wnom  alone  the  usury  stat- 
utes were  intended  to  protect,  but  upon  the 
plea  of  a  third  person,  with  whose  welfare 
the  statutes  on  the  subject  of  usury  have 
no  concern."  There  is  no  question  of  for- 
feiture in  the  case.  It  is  a  case  of  inability 
to  sue.  Hopkins  has  placed  himself  in  a 
position  where  he  cannot  call  upon  a  court 
of  conscience  to  enforce  his  demands,'  be- 
cause they  are  against  public  policy,  by  rea- 
son of  their  iniquitous  and  extortionate 
character;  and  this  penalty,  if  it  be  a  pen- 
alty, is  self-inflicted,  and  his  contracts  are 
declared  unenforceable  in  any  court  in  this 
state,  not  because  they  are  usurious,  but 
because  they  are  so  utterly  oppressive  and 
extortionate  as  that  no  court  should  enforce 
them.  It  is  said  again  in  the  suggestion  of 
error  "  that,  if  it  be  true  that  this  business 
was  so  extortionate  as  to  shock  the  moral 
sense  upon  mere  statement,  the  court  should 
not  therefore  permit  itself  to  be  led  by  this 
fact  into  the  imposition  of  a  different  pen- 
alty than  that  provided  by  the  statute ;  that, 
under  the  statute,  no  greater  penalty  can  be 
imposed  for  the  charging  of  1,000  per  cent 
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interest,  than  for  the  charging  of  11  per 
cent  interest."  This  discloses  a  failure  on 
the  part  of  counsel  to  apprehend  accurately 
the  exact  ground  on  which  the  opinion  pro- 
ceeded, and,  indeed,  this  misconception  per- 
vades the  entire  suggestion  of  error.  The 
mistake  learned  counsel  makes  is  in  not 
distinguishing  between  a  contract  merely 
usurious,  and  a  contract,  like  this  one, 
which  not  only  provides  a  rate  of  interest 
so  cutrageous  that  the  mere  usury  feature 
is  lost  in  the  grossness  of  its  general  in- 
iquity, but  also  provides  bills  of  sale  on  all 
household  ejects,  kitchen  furniture,  etc.,  of 
necessitous  borrowers,  under  which  prop- 
erty worth,  it  might  be,  a  hundred  times 
the  loan,  may  be  confiscated  in  a  week's 
time.  It  is  not  a  case  of  ordinary  usury, 
but  a  case  of  extraordinary  wrong  and  op- 
pression. Again  counsel  say:  "  Under  the 
statute,  no  greater  penalty  can  be  imposed 
for  the  charging  of  1,000  per  cent  interest 
than  for  the  charging  of  11  per  cent  inter- 
est." Most  true,  "under  the  statute." 
But  we  are  not  dealing  with  this  case  under 
a  usury  statute,  merely.  We  are  dealiug 
with  this  case  as  what  it  clearly  is,  to  wit, 
a  case  in  which  the  usury  statute  is  a  mere 
guise,  under  cover  of  which  the  helpless 
and  defenseless  may  be  robbed  by  contracts 
unenforceable  because  against  public  policy, 
not  for  that  they  are  usurious,  but  for 
that  they  result  in  gross  wrong  and  oppres- 
sion of  the  weak  and  defenseless,  whom 
courts  were  established  to  protect. 

Learned  counsel  do  not  so  much  urge  that 
the  case  {McWilliams  v.  Phillips)  in  51 
Miss.  196,  does  not  overrule  Gilliam  v. 
Brown,  in  43  Miss.  641,  for  they  style  ine 
opinion  in  51  Miss.  "  inconclusive  and  con- 
tradictory," as  that  Gilliam  v.  Brown  has 
been  followed  in  the  other  cases  to  which  we 
referred  as  limping  lamely  after  Gilliam  v. 
Brown,  and  also  in  three  other  cases  re- 
ferred to  by  them.  Walker  v.  Jeffries,  45 
Miss.  160;  Gary  v.  Jacobson,  55  Miss.  207. 
30  Am.  Rep.  514;  and  A'naf  v.  Nutt,  83 
Miss.  365,  102  Am.  St.  Rep.  452,  35  So.  686. 
As  to  the  first  case  (45  Miss.  160),  the 
opinion  was  delivered  by  Tar  bell,  J.,  and 
merely  followed  Gilliam  v.  Brown,  prior  to 
the  case  in  51  Miss,  which  overruled  it. 
As  to  the  second  of  the  above  cases  (Gary 
v.  Jacobson),  that  was  a  case  of  a  fraudu- 
lent conveyance  assailed  by  creditors,  and 
•wholly  out  of  point  in  this  discussion.  The 
court  pointed  this  out  at.  page  207,  55  Miss., 
30  Am.  Rep.  516,  saying:  "There  is  a 
manifest  distinction  between  conveyances  in 
fraud  of  creditors,  and  offenses  against  the 
penal  law.  By  one  the  body  politic,  the 
sovereign  commonwealth,  is  wronged;  by 
the  other,  those  only  who  have  an  interest 
in   undoing   the    fraud,   and    this    number 
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is  limited  in  our  state  to  preexisting  cred- 
itors/' And  the  case  at  bar  is  of  the  class 
named  as  being  against  public  policy.  In 
the  third  case  (Knut  v.  Nutt),  after  de- 
ciding the  case  on  the  right  ground,  it  is 
true  the  case  of  Gilliam  v.  Brown  was 
cited,  but  that  case  (Knut  v.  Nutt)  went 
off  on  a  ground  wholly  independent  of  the 
doctrine  of  Gilliam  v.  Brown,  That  ground 
was  this:  That,  in  order  to  disconnect  the 
government  from  quarrels  between  claim- 
ants and  their  attorneys,  growing  out  of 
the  transfers  or  assignments  of  claims,  or 
interests  therein,  and  powers  of  attorney 
for  receiving  payment  of  the  same,  U.  S. 
Rev.  Stat.  §  3477,  U.  S.  Comp.  Stat.  1901,  p. 
2320,  provided  that  all  such  transfers,  etc., 
should  be  void  unless  made  after  the  allow- 
ance of  such  claim.  In  the  Knut  Case  the 
government  had  paid  the  money,  and  had 
nothing   to   do   with   the   contest   between 


counsel  and  his  client,  subseqtifiribr'  arising. 
The  purpose  of  the  government;  as  stated 
expressly  in  the  Knut  Case,  was  to  provide 
by  this  section  (3477)  for  ridding  itself 
of  all  inconveniences  arising  out  of  claims 
transferred  before  it  had  paid  the  money. 
It  resulted  from  the  statute  that  the  gov- 
ernment and  its  department  officers  ceased 
to  be  involved  in  injunction  and  other  em- 
barrassing legal  procedure,  and  establish 
for  itself,  as  stated  in  the  Knut  Case,  an 
easy  system  of  bookkeeping  between  itself 
and  the  claimants  direct.  The  claim  having 
been  allowed,  and  the  amount  paid  by  the 
government,  its  books  were  closed,  and  it 
had  nothing  to  do  with  subsequent  troubles 
between  counsel  and  client;  and  this  is  our 
holding  in  the  Knut  Case,  and  it  is  perfectly 
obvious  that  the  doctrine  of  Gilliam  v. 
Brown  had  nothing  to  do  with  that  holding. 
Suggestion  of  error  overruled. 


KANSAS  SUPREME  COURT. 


NIXA  CANNING  COMPANY,  Plff .  in  Err., 

v. 
LEHMANN-HIGGINSON    GROCER    COM- 
PANY. 

( Kan ) 

•1.    Where  goodi  are  sold  by  sample, 

and  the  seller  Is  also  the  manufacturer,  there 
Is  an  implied  warranty  on  his  part  that  they 
are  free  from  any  latent  uefects  that  could 
not  be  discovered  upon  ordinary  examina- 
tion. 

2«  One  engaged  in  putting-  up  apples 
in  cans  for  sale  is  a  manufacturer  within 
the  meaning  of  the  rule  stated. 

a.    Where  one  sells  to  a  merchant 
*  Headnotes  by  Mason,  J. 


ned  apples  of  his  own  packing,  the  sale 
being  made  by  sample,  and  by  reason  of  a 
defect,  due  to  the  method  employed  in  their 
preparation,  which  could  not  be  discovered 
upon  an  inspection  of  the  opened  sample 
cans,  the  goods  sold  become  worthless  before 
they  can  be  resold  in  the  ordinary  course  of 
trade,  the  seller  is  liable  to  the  buyer  for  a 
breach  of  an  Implied  warranty  against  such 
defect. 

(January  7,  1905.) 

ERROR  to  the  District  Court  for  Sedgwick 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  alleged  breach  of  warranty 
of  canned  fruit  sold  by  defendant  to  plain- 
tiff.    Affirmed. 

The  facts  are  stated  in  the  opinion. 


Note. — Warranty  on  sale  of  goods  by  sample. 

I.  Scope  of  note ,  653. 
il.  What  constitutes  a  sale  by  sample,  664. 
III.  Xature  and  extent  of  warranty  generally, 

660. 
IV.  Sale  by  both  sample  and  description,  668. 
V.  Latent  defect  in  both  sample  and  bulk. 

a.  In  general,  665. 

b.  Where  sale  is  by  manufacturer,  665. 
VI.  Risum6,  666. 

I.  Scope  of  note. 

Only  cases  which  decide  the  question  of  the 
existence  or  nonexistence  of  a  warranty  on  a 
sale  by  sample,  and  the  nature  and  extent 
thereof,  and  cases  which  decide  what  consti- 
tutes a  sale  by  sample,  so  as  to  raise  such  a 
warranty,  are  included  in  this  note.  Cases 
dealing  with  the  rights  and  remedies  of  the 
parties  to  such  a  sale  In  case  of  a  breach  of 
the  warranty  are  not  included,  although  they 
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may  properly,  of  course,  be  considered  as 
authorities  In  favor  of  the  warranty,  since  they 
must  necessarily  recognise  its  existence  in  or- 
der to  determine  the  respective  rights  of  the 
parties  under  it.  Nor  does  the  note  include  the 
question  of  admissibility  of  evidence  of  custom 
to  prove  a  sale  by  sample,  or  the  existence  of 
a  warranty,  or  the  extent  thereof,  or  the  ad- 
missibility of  parol  evidence  to  show  such  a 
sale,  where  the  contract  is  in  writing,  and 
makes  no  reference  to  a  sample.  Cases  which 
involve  a  contract  by  one  party  to  make  for 
another  a  certain  article,  or  a  certain  number 
of  articles,  according  to  a  stipulated  model 
or  sample,  have  also  been  excluded,  except 
where  the  court  treats  such  a  contract  as  a 
sale  by  sample,  or  In  the  nature  thereof,  and 
decides  the  case  on  the  theory  of  a  sale  by 
sample.  Such  a  sale  does  not  seem  to  be,  In 
any  proper  sense,  a  sale  by  sample,  but  to  be, 
rather,  a  contract  to  manufacture  a  certain 
article,  one  of  the  conditions  of  which  is  that 
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Kansas  Svebems  Court. 


J  as., 


Messrs,  A,  lb.  Djwb  and  Gtitara  ft 
Gideon,    with    Mr.   8.    B.    Amidon,   for 

plaintiff  in  error: 

The  warranty  was  that  the  goods  fur- 
nished should  be  as  good  as  the  samples, 
and  when  there  is  an  express  warranty, 
whether  written  or  oral,  an  implied  war- 
ranty is  precluded. 

15  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1249; 
Grand  Avenue  Hotel  Co.  v.  Wharton,  24  C. 
C.  A.  441,  49  U.  S.  App.  108,  79  Fed.  43; 
Dickinson  v.  Gay,  7  Allen,  29,  83  Am. 
Dec.  656;  Malsby  v.  Young,  104  Ga.  205, 
30  S.  E.  854;  DeWitt  v.  Berry,  134  U.  S. 
306,  33  L.  ed.  896,  10  Sup.  Ct.  Rep.  536; 
Mum  ford  v.  M'Pherson,  1  Johns.  414,  3 
Am.  Dec.  339;  Sands  v.  Taylor,  5  Johns. 
395,  4  Am.  Dec.  374;     Beck  v.  Sheldon,  48 

It   shall    be    made   according   to   a   stipulated 
model. 

II.  What  constitutes  a  sale  by  sample. 

A  sale  by  sample  Is  where  a  small  quantity 
of  any  commodity  Is  exhibited  by  the  vendor 
as  a  fair  specimen  of  the  bulk,  which  Is  not 
present,  and  which  there  is  no  opportunity 
to  examine.  To  constitute  such  a  sale,  It  must 
appear  that  the  parties  contracted  solely  with 
reference  to  the  sample,  and  mutually  under- 
stood that  they  were  so  dealing  In  regard  to 
the  quality  of  the  bulk.  Reynolds  v.  Palmer, 
21  Fed.  433,  Quoted  with  approval  in  Wadhams 
▼.  Balfour,  32  Or.  313,  51  Pac.  642. 

Where  a  sale  Is  alleged  to  be  by  sample,  the 
question  Is  whether  or  not  the  parties  under- 
stood that  the  sale  was  made  upon  the  repre- 
sentation oc  undertaking  of  the  seller,  either 
express  or  Implied,  that  the  bulk  shall  corres- 
pond to  the  samples  exhibited.  It  Is  not  of  It- 
self controlling  that  one  party  or  the  other 
shall  draw  the  samples,  and  it  is  not  essential 
that  the  seller  shall  make  this  agreement  In 
express  words;  It  may  be  understood  from 
the  circumstances  or  the  course  of  business. 
Jones  t.   Wasson,  3  Baxt.  211. 

The  mere  exhibition  of  a  sample  at  the  time 
of  a  sale  will  not,  of  Itself,  make  It  a  sale  by 
sample,  so  as  to  subject  the  seller  to  liability 
on  an  implied  warranty  as  to  the  nature  and 
quality  of  the  goods.  To  authorize  the  finding 
of  a  sale  by  sample,  It  must  appear  that  the 
parties  contracted  solely  with  reference  to  the 
sample  exhibited;  that  they  mutually  under- 
stood that  they  were  dealing  with  the  sample 
as  an  agreement  or  understanding  that  the 
bulk  of  the  commodity  corresponded  with  ft. 
Belrne  v.  Dord,  5  N.  Y.  95,  55  Am.  Dec.  821 ; 
Oouslnery  v.  Pearsall,  8  Jones  ft  S.  113;  Har- 
gous  v.  Stone,  5  N.  Y.  73 ;  Loomls  v.  Cromwell, 
(N.  Y.)  8  Law  Rep.  546;  Proctor  ▼.  Spratley, 
78  Va.  254;  Walter  A.  Wood  Harvester  Co. 
v.  Ramberg.  60  Minn.  219,  61  N.  W.  1132: 
Wood  v.  Mlchaud,  63  Minn.  478,  65  N.  W. 
963;  Day  ▼.  Raenet.  14  Minn.  273,  Gil.  203; 
Browning  ▼.  McKear,  145  Cal.  272,  78  Pac. 
722;  Gunther  ▼.  Atwell,  19  Md.  157. 

But,  while  the  mere  showing  of  a  samnle 
of  cotton  to  the  purchaser  at  the  time  of  the 
sale  Is  not  of  Itself  an  agreement  to  sell  by 
sample,  It  amounts  to  a  representation  that  the 
sample  exhibited  has  been  taken  from  the  cot- 
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N.  Y.  365;  Parkinson  y.  Le&  2  East,  314; 
Milwaukee  Boiler  Co.  v.  Duncan,  87  Wis. 
120,  41  Am.  St  Rep.  33,  58  N.  W.  232. 

There  is  no  implied  warranty  for  the  sale 
of  food  provisions  to  middlemen. 

15  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1238. 

The  rule  is  different  when  sold  to  the 
consumer. 

Wiedeman  v.  Keller,  171  111.  93,  49  N.  E. 
210. 

In  an  ordinary  sale  of  goods,  the  rule 
of  caveat  emptor  applies,  unless  the  pur- 
chaser exacts  of  the  vendor  a  warranty. 

Hotcard  v.  Emerson,  110  Mass.  320,  14 
Am.  Rep.  608;  Chandelor  v.  Lopus,  1 
Smith,  Lead.  Cas.  5th  Am.  ed.  238,  and 
notes,  Cro.  Jac.  4. 

It  being  a  sale  merely  for  commercial  pur- 


ton  In  the  usual  way.  Waring  v.  Mason,  18 
Wend.  425. 

To  effect  a  sale  by  sample,  so  as  to  bind 
the  seller  for  a  correspondence  in  bulk.  It  must 
be  shown  that  the  seller  adopts  the  sample  as 
his  own  description  of  the  bulk,  and  that  the 
buyer  concludes  the  purchase  upon  the  faith 
and  credit  of  the  description  so  given ;  tho 
sample  must  be  so  used  as  to  amount  to  an 
express  averment  by  the  seller  of  the  condition 
and  quality  of  the  goods  sold.  Gunther  v. 
Atwell,  19  Md.  157. 

Therefore,  on  a  sale' of  tobacco  by  a  sample 
drawn  by  the  state  Inspector  In  the  mode  pre 
scribed  by  law,  the  seller  having  no  more 
knowledge  of  the  condition  of  the  bulk  than 
the  buyer,  the  exhibition  of  the  sample  does 
not  amount  to  a  warranty  as  to  quality.    Ibid. 

If  a  quantity  of  goods  In  store  is  sold  by 
auction,  and  a  sample  Is  exhibited  at  the  time 
of  sale  In  order  to  enable  purchasers  to  form 
an  opinion  as  to  the  quality  of  the  bulk,  but 
no  express  stipulation  Is  made  on  the  subject 
of  sample,  such  a  sale  Is  In  one  sense  a  sale 
by  sample,  in  so  far  as  the  buyer  does  not 
Inspect  the  bulk,  but  the  sample  only,  relying 
on  the  honesty  of  the  seller  and  the  virtual 
representation  made  by  htm  that  the  sample 
has  been  fairly  and  truly  taken  from  the  bulk. 
But  it  may  not  be  a  sale  by  sample  In  tho 
sense  that  It  Is  a  term  and  condition  of  the 
express  contract  that  the  bulk  shall  corres- 
pond with  the  sample.  Per  May,  Ch.  J..  In 
M'Mullen  ▼.  Helberg,  Ir.  L.  R.  4  C.  L.  121. 
In  this  case,  however,  the  other  two  judge* 
held  that  there  was  uncontradicted  evidence 
that  the  sale  had  been  made  by  sample,  without 
setting  out  the  evidence. 

A  sale  of  sugar  at  the  time  of  which  the 
seller  produced  a  sample  and  represented  that 
the  bulk  was  equal  to  it  in  quality  cannot  be 
regarded  as  a  sale  by  sample,  where  the  sale 
note  does  not  refer  to  the  sample;  and.  If  the 
goods  turn  out  to  be  of  Inferior  quality,  the 
purchaser's  remedy  Is  In  an  action  on  the  case 
for  deceitful  representation.  Meyer  v.  Everth, 
4  Campb.  22. 

So,  the  exhibition  of  samples  to  the  pur- 
chaser at  the  time  of  a  sale  of  waste  silk  does 
not  make  the  sale  one  by  samnle.  where  the 
sale  note  Indicates  simply  a  sale  of  a  certain 
quantity  of  waste  silk,  without  referring  to  the 
samples.      Gardiner   v.    Gray,    4    Campb.    144. 
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pose*  to  a  wholesale  dealer,  in  the  absence 
of  a  Bpecial  Warranty  that  the  apples  would 
keep  in  as  good  condition  as  they  were  when 
delivered,  the  doctrine  of  caveat  emptor 
applies. 

Howard  v.  Emerson,  110  Mass.  320,  14 
Am.  Rep.  608;  Chandelor  v.  Lopus,  1 
Smith,  Lead.  Cas.  5th  Am.  ed.  238,  and 
notes,  Cro.  Jac.  4;  Winsor  v.  Lombard,  18 
Pick.  57;  Moses  v.  Mead,  1  Denio,  378,  43 
Am.  Dec.  676;  French  v.  Vining,  102  Mass. 
132,  3  Am.  Rep.  440. 

There  is  no  implied  warranty  in  canned 
goods  when  sold  by  the  retailer  direct  to 
ihe  consumer. 

15  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1238, 
notes;  Julian  v.  Laubenberger,  16  Misc. 
646,  38  N.  Y.  Supp.  1052. 


A  custom  of  people  of  Missouri  and  Kan- 
sas cannot  make  a  guaranty,  unless  such 
custom  is  proved  to  be  known  to  the  parties 
at  the  time  of  the  sale,  even  if  it  could 
then. 

Barnard  v.  Kellogg,  10  Wall.  389,  19  L. 
ed.  989;  Murray  v.  Brooks,  41  Iowa,  45; 
Dickinson  v.  Gay,  -7  Allen,  29,  83  Am.  Dec. 
656. 

ifo  custom  can  be  established  which  con- 
travenes a  well-settled  principle  of  law.   , 

Minnesota  C.  R.  Co,  v.  Morgan,  52  Barb. 
217;  Brou88ard  v.  Bernard,  7  La.  211; 
Dixon  v.  Dunham,  14  111.  324;  Murray  v. 
Spencer,  24  Md.  520;  Porter  V.  Hills,  114 
Mass.  106;  Dodd  v.  Farlow,  11  Alien, 
426,  87  Am.  Dec.  726;  Morrison  v.  Hart, 
2  Bibb,  4,  4  Am.  Dec.  663. 


The  court  said  that  the  samples  were  not  pro- 
duced as  a  warranty  that  the  hulk  corres- 
ponded with  them,  but*  to  enable  the  purchaser 
to  form  a  reasonable  judgment  of  the  com- 
modity. 

A  safe  of  a  commodity  in  bulk  cannot  be  re- 
garded as  a  sale  by  sample,  simply  because 
a  portion  only  Is  exposed  to  view,  and  on  a 
sale  of  goods  In  boxes  there  Is  no  sale  by 
sample,  although  only  three  or  four  boxes  were 
opened,  and  these  were  examined  as  a  speci- 
men of  the  whole,  where  the  entire  bulk  of 
the  goods  was  bn  hand,  and  a  full  opportunity 
for  inspection  given,  and  the  seller  offered  to 
open  as  many  boxes  as  desired.  Selser  v. 
Roberts,  105  Pa.  242. 

There  is  no  sale  by  sample  where  the  pur- 
chaser Is  told  to  examine  the  article  well  for 
himself,  and  he  cuts  open  one  bale,  and  might 
open  others  if  he  so  desires.  Salisbury  ▼. 
Stalner,  19  Wend.  159,  32  Am.  Dec.  437. 

A  sale  of  French  blankets  In  bales  without 
an  examination  by  the  purchaser,  who,  how- 
ever, had  an  opportunity  to  examine  them  had 
he  desired,  two  or  three  blankets  being  ex- 
hibited at  the  time  of  the  sale,  but  nothing 
being  said  by  either  party  as  to  the  condition 
or  quality  of  the  blankets  In  the  bales,  is  not 
a  sale  by  sample,  so  as  to  raise  an  implication 
of  a  warranty  that  the  goods  shall  be  equal  in 
quality  to  the  blankets  exhibited.  Beirne  v. 
Dord;  5  N.  Y.  95,  55  Am.  Dec.  321. 

And  the  fact  that  a  personal  examination  of 
the  bulk  of  the  goods  by  the  purchaser  at 
the  time  of  the  sale  is  not  practicable  or 
convenient  furnishes  no  sufficient  ground,  of 
Itself,  to  say  that  the  sale  is  by  sample.    Ibid. 

Thus,  a  sale  of  tobacco  stored  In  tiers  In  a 
barn  cannot  be  regarded  as  a  sale  by  sample, 
where  the  purchaser  visited  the  barn  and  ex- 
amined the  lower  tiers,  and  was  assured  by  the 
agent  that  they  fairly  represented  the  quality 
of  the  whole  crop,  but  the  purchaser  could, 
with  some  little  inconvenience,  have  made  a 
full  examination  of  the  tobacco,  and  a  written 
contract  was  afterwards  entered  Into,  the  terms 
of  which  made  no  reference  to  the  representa- 
tions as  to  quality  or  condition  of  the  tobacco 
In  the  previous  negotiations.  Reynolds  v. 
Palmer,  21  Fed.  433. 

And  where  a  purchaser  of  apples,  renresented 
by  the  seller  to  be  a  good  lot,  ooened  several 
barrels  for  the  purpose  of  examining  them, 
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and  might.  If  he  had  desired,  have  examined 
all  the  barrels,  but  failed  to  do  so,  relying  on 
the  reputation  of  the  seller  and  on  the  fact 
that  he  bad  previously  bought  apples  packed 
by  him  which  were  satisfactory,  the  sale  was 
not  a  sale  by  sample.  Borthwlck  v.  Young, 
12  Ont.  App.  Rep.  671. 

That  the  fact  that  a  purchaser  of  rice  In 
barrels  examined  only  two  of  them,  though 
he  might  have  examined  the  others,  does  not 
make  the  sale  one  by  sample,  seems  to  be  the 
Inference  from  the  decision  In  Vanderhorst  v. 
MacTaggart,  1  Brev.  269,  2  Am.  Dec.  667, 
where  it  was  held  that  the  seller  was  not  liable, 
under  an  implied  warranty,  for  a  defect  in 
quality,  which,  If  It  existed  at  the  time  of 
the  sale,  might  have  been  discovered  by  exami- 
nation ;  since  the  court  adds  that,  where  rice  Is 
bought  by  sample,  and  the  buyer  does  not 
undertake  to  examine  and  judge  for  himself, 
but  relies  on  the  sample,  although  he  may  ex- 
amine it  if  he  will,  there  is  an  express  war- 
ranty. 

Where  the  president  and  secretary  of  a  firm 
conducting  a  wholesale  grocery  business  visited 
a  cheese  factory,  and  were  taken  into  the  cur- 
ing room  by  the  superintendent  and  shown  a 
large  number  of  cheeses  stored  upon  racks, 
and  several  of  these  were  tested  by  means  of 
a  small,  semicircular,  steel  Instrument  called 
a  tryer;  and  about  a  week  afterwards  a  mem- 
ber of  the  firm  called  at  the  factory,  and  closed 
a  deal  for  a  certain  quantity  of  cheese, — It 
cannot  properly  be  said  that  the  cheese  was 
sold  by  sample.  Rockford  Wholesale  Grocery 
Co.  v.  Stevenson,  65  111.  App.  609. 

The  fact  that  a  part  of  a  cargo  of  lemons 
to  be  sold  by  auction  was,  before  the  sale,  dis- 
charged and  on  the  dock,  could  not  make  them 
samples  of  the  rest,  so  as  to  raise  an  Implied 
warranty  that  the  bulk  should  be  equal  to 
them,  where  the  lemons  were  sold  In  pursuance 
of  an  advertisement  stating  the  quantity  to 
be  sold  and  the  "place  where  they  could  be 
seen,  and  the  auctioneer  gave  express  notice 
that  the  goods  were  to  be  sold  as  they  were, 
and  that  no  allowance  would  be  made  for  any- 
thing whatsoever.  Cousinery  v.  Pearsall,  8 
Jones  &  S.  113. 

A  sale  of  whisky  which  It  Is  agreed  shall 
be  5  per  cent  better  than  a  sample  of  whisky 
then  and  there  shown  to  and  examined  by 
the  buyer,  and  shall  be  only  five  below  proof. 
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Sale  by  sample  is  tantamount  to  express 
warranty. 

Bradford  v.  Manly,  7  Am.  Dec.  122,  and 
note,  13  Mass.  139;  Dreyfus  v.  (lots,  67 
Kan.  57,  72  Pac.  537. 

Mr,  O.  A.  Keaefc  for  defendant  in  error. 

Mason,  J.,  delivered  the  opinion  of  the 
court : 

The  Lehmann-Higginson  Grocer  Company 
sued  the  Nixa  Canning  Company  upon  a 
claim  that  a  quantity  of  canned  apple* 
purchased  by  the  former  from  the  latter 
under  an  implied  warranty  of  merchanta- 
bility had  proved  worthless.  Plaintiff  re- 
covered a  judgment,  which  defendant  seeks 
by  this  proceeding  to  reverse.  The  trial 
court  made  detailed  findings  of  fact,  which 


generally  tended  to  support  the  plaintiff's 
claim,  and  held  the  defendant  liable  for  a 
breach  of  warranty.  The  principal  question 
presented  on  review  is  whether,  under  the 
findings,  the  law  implied  a  warranty  that 
the  goods  sold  were  suitable  for  food.  So 
far  as  necessary  to  the  determination  of 
this  question,  the  facts  found  were  as  fol- 
lows: The  apples  were  put  up  in  cans 
by  the  defendant  for  the  purpose  of  selling 
them  to  merchants,  and  were  bought  by 
plaintiff,  as-  defendant  knew,  to  be  resold 
to  its  customers.  The  sale  was  made  by 
sample,  the  sample  cans  being  opened  and 
examined  by  the  plaintiff  before  the  pur- 
chase. The  samples  were  apparently  sound 
and  fit,  and  were  not  in  fact  subject  to 
any  defect  that  could  have  been  discovered 


and  of  as  good  quality  In  all  other  respects 
as  the  sample  exhibited,  does  not  come  within 
the  rule  as  to  sales  by  sample.  Day  v.  Raguet, 
14   Minn.   273,  Gil.   203. 

A  sale  of  groin  Is  not  a  sale  by  sample, 
within  the  meaning  of  Cal.  Civ.  Code,  g  1766, 
providing  that  one  who  sells,  or  agrees  to  sell, 
goods  by  sample,  thereby  warrants  the  bulk  to 
be  equal  to  the  sample,  where,  while  the  grain 
was  lying  In  the  seller's  yard,  the  buyer's  agent, 
in  the  seller's  absence,  took  samples  thereof, 
which  be  sent  to  his  principal,  and  the  seller 
knew  that  the  principal  was  acting  In  reliance 
upon  the  agent's  representations  that  the  sam- 
ples forwarded  were  fair  samples  of  the  bulk 
of  the  barley,  but  did  no  act  of  any  kind  which 
could  convey  the  slightest  intimation  on  his 
part  as  to  the  correctness  of  the  samples. 
Browning  v.  McNear,  145  Cal.  272,  78  Pac. 
722. 

Where  the  owner  of  barley  stored  In  ele- 
vators showed  a  sample  thereof  to  an  agent 
of  a  third  party,  which  the  agent  took  with 
him  to  another  city  and  showed  to  his  princi- 
pal, who  thereupon  wired  that  he  would  give 
a  certain  price  for  a  certain  quantity  of  the 
owner's  "choice  Napanee,"  and  the  owner  of 
the  barley  accepted  the  offer  by  telegraph,  no 
reference  to  the  sample  being  made  In  the 
telegrams,  and  no  negotiations  for  the  purchase 
of  the  barley  having  been  had  at  the  time 
the  sample  was  shown  to  the  agent,  and  It  not 
appearing  that  the  seller  knew  that  a  sample 
had  been  delivered  to  the  purchaser,  this  was 
not  a  sale  by  sample.  Ames  v.  Jones,  77  N.  Y. 
614. 

Where  a  merchant  In  New  York  received 
from  Mexico  an  order  for  cotton  sheeting,  and 
he  employed  a  broker  to  obtain  for  him  cotton 
sheeting  which  should  count  31  threads  to 
the  fourth  part  of  a  Spanish  circular  Inch,  the 
Mexico  tariff  laws  forbidding  the  importation 
of  cotton  goods  In  which  t'ae  number  of  threads 
to  the  quarter  square  inch  Bhould  be  less  than 
30;  and  the  broker  procured  samples  from  a 
dealer  without  Informing  hfm  that  the  goods 
were  designed  for  the  Mexican  market,  or  that 
it  was  necessary  that  they  sho'ild  have  over  30 
threads  to  the  quarter'  inch ;  but,  cne  of  these 
samples  being  found  to  be  of  the  desired  fine- 
ness, the  broker  therefore  to'd  the  se'ler  t*»*t 
the  purchaser  had  selected  one  sample,  which 
was  fine  enough,  and  that  he  wanted  a 
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certain  quantity  of  it  as  soon  as  possible ; 
but  the  sample  selected  was  not  left  with 
him,  and  he  had  no  glass  to  count  the  threads, 
which  could  not  be  counted  without  a 
glass ;  and  It  was  not  unusual  for  goods  of 
this  kind  to  vary  one  or  two  threads  In  the 
quarter  of  an  inch, — this  Is  not  a  sale  by 
sample,  so  as  to  charge  the  seller  on  an  Im- 
plied warranty  that  the  goods  should  have  as 
many  threads  to  the  quarter  square  Inch  as  the 
sample.    Hargous  v.  Stone,  5  N.  Y.  73. 

Where  a  commission  merchant  placed  a  lot  of 
foreign  wool  in  the  bands  of  a  wool  broker  in 
Boston  to  sell,  with  instructions  not  to  sell  un- 
less the  purchaser  came  to  Boston  and  ex- 
amined the  wool  for  himself;  and  the  broker 
sent  samples  of  the  different  lots  to  dealers  In 
wool  in  another  city,  at  their  request,  and  they 
replied  that  they  would  take  the  wool  at  a 
certain  price  if  equal  to  the  samples;  which 
offer  the  broker  accepted  provided  the  dealers 
would  examine  the  wool  on  the  succeeding 
Monday,  and  report  on  that  day  whether  or 
not  they  would  take  it ;  whereupon  one  of  such 
dealers  came  to  Boston  and  examined  four 
bales  of  the  wool  In  the  broker's  office,  and  was 
offered  an  opportunity  to  examine  all  the  bales, 
which  he  declined  to  do, — the  court  said  it 
clearly  appeared  that  the  wool  was  not  sold  by 
sample,  and  that  It  was  equally  clear  that 
both  sides  understood  that  the  buyers  were 
to  be  the  judge  of  the  quality  of  the  article 
purchased, — that  the  whole  conduct  of  the 
buyers  was  Inconsistent  with  the  theory  of  a 
sale  by  sample.  Barnard  v.  Kellogg,  10  Wall. 
383,   10  L.  ed.  087. 

A  purchaser  who,  after  seven  barrels  of 
plumbago  had  been  sold  to  him.  visited  the 
seller's  plant  and  inspected  the  stock  on  hand, 
from  which  a  number  of  barrels  were  subse- 
quently sold  and  delivered  to  him,  cannot  al- 
lege. In  an  action  for  the  purchase  price,  that 
the  purchase  of  the  first  seven  barrels  was  a 
sample  order,  and  that,  under  the  provision  of 
Pa.  Act  April  13,  1887,  an  implied  warranty 
arose  that  the  subsequent  ah  I  omenta  should 
be  equal  to  it  Walker  v.  Taylor,  10  Pa. 
Super.   Ct.   80. 

On  a  contract  for  the  sale  of  an  article 
described  in  the  sale  note  as  fair,  merchantable, 
sassafras  wood,  the  note  not  referring  to  a 
samp'e,  tMs  Is  not  a  sale  by  sample,  although 
on    the  day  before   the   contract  was  entered 
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by  any  reasonable  examination.  The  goods 
sold  were  in  all  respects  like  the  sample, 
but,  by  reason  of  the  character  of  certain 
substances  that  had  been  employed  in  the 
canning  process,  they  spoiled  and  became 
unmerchantable  within  a  few  months,  and 
before  they  could  have  been  disposed  of  in 
the  usual  course  of  trade. 

Plaintiff  in  error  contends  that,  where 
jjoods  are  sold  by  sample,  there  is,  in  effect, 
mi  express  warranty  of  conformity  to*  the 
sample,  and  no  other  warranty  as  to  qual- 
ity can  be  implied.  This  may  be  granted 
to  be  the  ordinary  rule  as  to  transactions 
between  merchants,  but,  where  the  seller  is 
also  the  manufacturer,  there  is  an  implied 
warranty  that  the  sample  and  goods  sold 
are    alike    free    from    latent    defects    not 


discoverable  upon  ordinary  examination,  15 
Am.  &  Eng.  Enc.  Law,.  2d  ed.  p.  1227;  11 
Mechem,  Sales,  §§'  1329,  1331,  1346;  Price 
v.  Kohn,  99  111.  App.  115.  This  exception 
to  the  general  rule  is  not  denied,  but  it  is 
argued  that  the  defendant  was  not  a  manu- 
facturer; that  the  business  of  putting  up 
apples  in  cans  for  sale  is  not  one  of  manu- 
facturing anything.  There  is  a  lack  of 
harmony  in  the  judicial  decisions  as  to  just 
what  constitutes  "  manufacturing."  This 
is  abundantly  demonstrated  by  the  note 
to  Williams  v.  W'arren  (N.  H.)  as  repub- 
lished in  64  L.  R.  A.  33,  in  which  the  cases 
are  collected  and  reviewed.  But  it  is 
wvholly  unnecessary  to  consider  whether  the 
term  '*  manufacturing  "  could  be  apt!y  ap- 
plied to  the  business  of  defendant  in  any 


Into  a  specimen  of  the  wood  was  exhibited  to 
the  purchaser,  who  kept  It,  and  had  a  full  op- 
portunity to  examine  It ;  and  it  was  held  that 
it  was  not  enough  for  the  seller  to  show  that 
the  wood  corresponded  in  quality  with  the 
specimen  exhibited,  the  question  being  whether 
It  was  fair,  merchantable,  sassafras  wood. 
Tye  v.   Fynmore,  3  Campb.  462. 

A  sale  by  sample  contemplates  that  the  poods 
are  in  esse,  that  the  sample  is  taken  from  the 
bulk,  and  that  the  latter  Is  equal  in  quality 
to  the  sample.  This  is  sometimes  called  an 
implied  warranty,  but  it  is  more  properly  an 
express  warranty.  Gurney  v.  Atlantic  ft  G.  W. 
R.  Co.  58  N.  Y.  358. 

This  definition  of  a  sale  by  sample  is  quoted 
with  approval  in  Smith  v.  Coe,  55  App.  DIv. 
585,  67  N.  Y.  §upp.  350,  Affirmed  in  170  N.  Y. 
162,  63  N.  B.  57.  But  the  court  adds:  "We 
do  not  mean  to  say  that  a  case  could  not  arise 
in  which,  even  in  executory  contracts  for  the 
manufacture  of  goods,  a  warranty  of  quality 
might  not  be  Implied." 

It  is  held,  also,  that  a  sale  of  goods  which 
it  was  agreed  should  be  of  similar  fabric  and 
quality  and  equal  In  every  respect  to  samples 
exhibited,  but  which  had  no  existence  at  the 
time,  but  were  thereafter  to  be  manufactured, 
is  not  a  sa le  by  sample.  Brlgg  v.  Hilton,  99 
N.  Y.  517,  52  Am.  Rep.  63,  3  N.  B.  51. 

And  an  executory  contract  for  the  manufac- 
ture and  delivery  to  a  railroad  company  of 
reversible  frogs  to  correspond  in  all  respects  to 
a  sample  previously  furnished  by  the  seller 
Is  held  to  be  not  strictly  a  sale  by  sample, 
though  it  binds  the  party  to  furnish  articles 
equal  In  manufacture,  material,  description, 
and  quality,  or  fitness  and  durability  for  the 
use  for  which  they  were  designed,  to  the 
sample  shown.  Gurney  v.  Atlantic  ft  G.  W.  R. 
Co.  58  N.  Y.  358. 

So,  where  manufacturers  of  Swedish  Iron 
wrote  to  a  manufacturer  of  bolts  and  nuts  that 
they  had  sold  a  certain  lot  of  their  iron  to  a 
dealer  In  America,  and  advised  him  to  buy  a 
ton  or  so  for  sample  M  he  should  wish  to 
test  the  quality,  and  the  latter  followed  the 
suggestion  and  purchased  a  quantity,  and,  find- 
ing it  excellent,  ordered  20  tons  of  the  foreign 
manufacturers,  the  court  said  this  was  not 
strictly  a  sale  by  sample,  'because  the  20  tons 
of  iron  had  not  been  manufactured  at  the  time 
the  order  was  given;  but  held  that  It  was 
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more  than  a  sale  by  sample,  and  that  a  war- 
ranty of  quality  was  Implied.  Dayton  v.  Hoog- 
lund,  39  Ohio  St.  671. 

But  It  has  been  held  that,  upon  an  agree- 
ment by  a  manufacturer  to  manufacture  bicycle 
wrenches  according  to  a  model  furnished  by 
the  purchaser,  and  to  be  made  in  a  first-class 
manner  in  every  way  equal  to  that  of  the  model 
submitted,  the  sale  was  one  by  sample,  and  that 
there  was  a  warranty  that  the  wrenches  would 
substantially  conform  to  the  sample.  Ideal 
Wrench  Co.  v.  Garvin  Mach.  Co.  65  App.  Div. 
235,  72  N.  Y.  Supp.  662. 

So.  a  contract  by  a  manufacturer  to  manu- 
facture nails  for  a  party,  in  accordance  with  a 
sample  furnished  by  the  latter,  is  held  to  con- 
stitute a  sale  by  sample.  Alabama  Steel  ft 
Wire  Co.  v.  Symons,  110  Mo.  App.  41,  83  S.  W. 
78.  Though,  on  rehearing,  the  court  states 
that  It  was  criticized  by  counsel  for  stating 
that  the  sale  was  a  sale  by  sample,  and  adds 
that  ordinarily  a  sale  by  sample  is  a  sale  of 
goods  then  in  existence  in  bulk,  but  not  present 
for  examination,  but  that  the  court  treated  the 
case  as  it  was  made  by  the  parties. 

But  a  sale  of  goods  to  be  manufactured  ac- 
cording to  specifications  and  to  be  equal  to,  and 
of  the  same  quality  as,  certain  samples  sub- 
mitted by  the  manufacturer,  a  great  number  of 
changes  and  variations,  however,  being  required 
by  the  purchaser  to  be  made  in  the  article  to 
be  manufactured,  Is  not  a  sale  by  sample,  so  as 
to  raise  an  Implied  warranty  that  the  goods 
shall  correspond  to  the  sample  exhibited.  Smith 
v.  Coe,  55  App.  Div.  585,  67  N.  Y.  Supp.  350, 
Affirmed  in  170  N.  Y.  162,  63  N.  E.  57. 

A  sale  of  canned  corn  at  the  time  of  which 
a  can  of  corn  of  the  packing  of  1892  was  ex- 
hibited was  not  a  sale  by  sample,  where  the 
corn  to  be  purchased  was  to  be  of  the  packing 
of  1893,  the  crop  for  which  year  was  not  yet 
planted,  and  the  written  contract  describing  the 
goods  made  no  reference  to  a  sample.  Wood  v. 
Mlchaud.  63  Minn.  478,  65  N.  W.  963. 

But  it  has  been  held  that  a  contract  of  sale 
which  points  out  a  known  and  ascertainable 
standard  by  which  to  judge  the  quality  of  goods 
sold  Is,  for  all  practical  purposes,  a  sale  by 
sample,  and  renders  the  vendor  liable  for 
damages  upon  a  breach  of  warranty.  Zabrls- 
kie  v.  Central  Vermont  R.  Co.  131  N.  Y.  72,  29 
N.  E.  1006.  In  this  case  the  contract  called  for 
Powelton  coal  of  the  same  quality  and  kind  as 
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other  connection  than  that  here  presented. 
The  only  pertinent  inquiry  is  whether  de- 
fendant was  a  manufacturer  within  the 
reason  and  meaning  of  the  doctrine  holding 
the  sellers  of  goods  of  their  own  making 
to  a  higher  degree  of  accountability  than 
other  merchants.  The  reasons  for  such 
distinction  are  clearly  stated  in  Kellogg 
Bridge  Co.  v.  Hamilton,  110  U.  S.  108,  28 
L.  ed.  86,  3  Sup.  Ct.  Rep.  537,  in  these 
words:  "  In  ordinary  sales  the  buyer  has 
an  opportunity  of  inspecting  the  article 
sold;  and,  the  seller  not  being  the  maker, 
and  therefore  having  no  special  or  technical 
knowledge  of  the  mode  in  which  it  was 
made,  the  parties  stand  upon  grounds  of 
substantial  equality.  .  .  .  But,  when 
the  seller  is  the  maker  or  manufacturer  of 


the  thing  sold,  the  fair  presumption  is  that 
he  understood  the  process  of  its  manufac- 
ture, and  was  cognizant  of  any  latent  defect 
caused  by  such  process,  and  against  which 
reasonable  diligence  might  have  guarded. 
This  presumption  is  justified  in  part  by  the 
fact  that  the  manufacturer  or  maker,  by  hie 
occupation,  holds  himself  out  as  competent 
to  make  articles  reasonably  adapted  to  the 
purposes  for  which  such  or  similar  articles 
are.  designed.  When,  therefore,  the  buyer 
has  no  opportunity  to  inspect  the  article, 
or  when,  from  the  situation,  inspection  i* 
impracticable  or  useless,  it  is  unreasonable 
to  suppose  that  he  bought  on  his  own  judg- 
ment, or  that  he  did  not  rely  on  the  judg- 
ment of  the  seller  as  to  latent  defects  of 
which  the  latter,  if  he  used  due  care,  must 


that  furnished  by  the  vendors  to  the  purchaser 
the  preceding  year. 

So,  where  a  person  ordered  a  sample  lot  of 
coal  for  trial,  and,  upon  this  proving  satisfac- 
tory, ordered  another  shipment  of  the  same 
quality,  the  second  shipment  constituted  a  sale 
by  sample.  Loyal  Hanna  Coal  &  Coke  Co.  v. 
Penn  Iron  Co.  8  Lane.  L.   Rev.  73. 

A  sale  of  indigo  is  a  sale  by  sample,  where 
a  triangular  hole  was  cut  in  the  side  of  the 
seroon,  from  which  the  purchaser  drew  out  a 
specimen  for  examination.  Williams  v.  Spaf- 
ford,  8  Pick.  280. 

Every  sale  of  packed  cotton  must  be  con- 
sidered in  the  nature  of  a  sale  by  sample, 
which  amounts  to  a  warranty  that  the  whole 
bulk  shall  compare  with  the  specimen  ex- 
hibited. Oneida  Mfg.  Soc.  v.  Lawrence,  4  Cow. 
440;  Doorman  v.  Jenkins,  12  Wend.  566;  27 
Am.  Dec.  158;  Beebee  v.  Robert  12  Wend.  413, 
27  Am.  Dec.  132;  Rose  v.  Beattfe,  2  Nott  & 
M'C.  538.  Contra,  Jones  v.  Wesson,  8  Baxt. 
211. 

And  the  fact  that  a  purchaser  to  whom  a 
broker,  acting  for  the  owner  of  cotton,  exhibited 
samples,  requested  the  broker,  after  expressing 
his  willingness  to  buy  if  the  bulk  were  equal 
to  the  samples,  to  draw  fresh  samples  to  test 
the  accuracy  of  those  exhibited  to  him,  cannot 
affect  the  character  of  the  sale,  and  it  is  still 
a  sale  by  sample.  Gallagher  v.  Waring,  9 
Wend.  20. 

So,  a  broker,  sent  by  his  principal  to  pur- 
chase cotton,  having  examined  samples  of  the 
cotton  and  made  a  bargain  for  25  bales,  to  be 
selected  from  two  separate  lots,  on  condition 
that,  upon  inspection  of  the  cotton,  and  on 
drawing  fresh  samples,  the  latter  should  be  as 
good  as  the  samples  exhibited  to  him,  the  fact 
of  the  drawing  of  the  fresh  samples,  and  that 
the  broker  himself  assisted  in  drawing  the 
samples  from  a  large  number  of  bales,  and  then 
from  the  whole  selected  25  bales  after  com- 
paring the  samples  drawn  with  the  samples 
first  shown  to  him,  does  not  make  the  sale  any 
the  less  one  by  sample.  Beebee  v.  Robert,  12 
Wend.  413,  27  Am.  Dec.  132. 

And  there  is  sufficient  evidence  to  authorise 
a  finding  by  the  jury  of  a  sale  by  sample, 
where  the  sellers  of  cotton  had  permitted  a 
broker  to  take  samples,  which  be  exhibited  to 
the  purchaser,  who  agreed  to  purchase  If  the 
rot  ton  was  equal  to  the  samples,  but  desired 
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the  broker  to  draw  fresh  samples,  which  were 
found  to  correspond  with  those  first  taken, 
although  the  broker's  memorandum  in  his  books 
made  no  mention  of  Its  being  a  saie  by  sample. 
Waring  v.  Mason,  18  Wend.  425. 

Again,  ft  has  been  held  that  where  brokers 
who,  with  the  permission  of  the  owners,  -have 
taken  samples  fro*  •.  a  cargo  of  cotton,  exhibit 
these  samples  to  a  third  party,  who  purchase* 
a  portion  of  the  cargo  In  reliance  upon  the 
samples,  without  inspecting  the  bulk  of  the 
cotton,  this  constitutes  a  sale  by  sample,  al 
though  the  entry  In  the  broker's  book,  the 
bough t-and-sold  note,  and  the  bill  of  parcel? 
contained  no  such  reference  to  a  sale  by  sample. 
Boorman  v.  Jenkins,  12  Wend.  £66,  27  Am. 
Dec.  158. 

The  evidence  is  sufficient  to  support  the  ver- 
dict of  the  jury  that  a  sale  of  cotton  was  by 
sample,  where  the  agent  of  the  buyer  cut  the 
samples  from  the  bales  In  the  presence  of  the 
owner's  agent,  who  was  negotiating  the  sales, 
the  cotton  being  so  placed  in  the  yard  with 
other  good  cotton  that  the  ends  and  sides  of 
the  bales,  which  indicated  that  the  cotton  had 
been  burned,  were  not  exposed  to  observation, 
and  the  samples  showed  good,  clean,  and  tin 
damaged  cotton,  and  no  sale  would  have  been 
made  if  they  had  Indicated  In  the  least  the  real 
quality  of  the  bulk  of  the  cotton  in  the  bale. 
Wilklrson  v.  Handle  (Tex.  Civ.  App.)  29  8.  W. 
431. 

And  the  fact  that  the  purchaser's  agent  cut 
the  bales  and  took  the  samples  therefrom  does 
not  affect  the  question.     Ibid. 

A  sale  of  apples  to  be  packed  by  hand,  and 
to  be  like  a  sample  shown,  good  winter  fruit, 
the  apples  not  being  within  the  view  of  the 
purchaser,  and  there  being  no  opportunity  for 
inspection  at  the  time  of  the  sale,  is  sufficient 
to  sustain  an  Inference  of  a  sale  by  sample. 
Loom  Is  v.  Cromwell  (N.  Y.)  8  Law  Rep.  546. 

Where  a  seller  of  tobacco  opened  certain 
cases  of  tobacco  suitable  for  wrappers,  and 
drew  out  two  to  four  handfuls  from  each  case, 
and  said  that  he  would  warrant  the  tobacco  to 
be  the  same  all  through  as  It  was  drawn  out. 
there  is  sufficient  evidence  of  a  sale  by  sample 
to  justify  the  submission  of  the  question  to 
the  jury.     At  water  v.  Clancy,  107  Mass.  369. 

Where  manufacturers  of  flour  exhibited 
samples  of  two  brands  to  a  merchant,  and  pro- 
posed to  sell  floor  that  should  be  equal  to  the 
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have  been  informed  during  the  process  of 
manufacture."  These  reasons  apply  with 
as  much  force  to  one  who  undertakes  to 
prepare  fruits  or  other  natural  products, 
so  as  to  render  them  suitable  articles  of 
merchandise,  as  to  one  who  is  a  manu- 
facturer within  the  strictest  meaning  of  the 
term.  He  alone  knows  the  details  of  the 
process  employed ;  he  alone  controls  it ;  and 
he  must  be  deemed  to  represent  that  it  is 
reasonably  adapted  to  the  end  sought,  and 
results  in  a  product  free  from  hidden  de- 
fects. The  buyer  has  no  means  of  in- 
formation as  to  such  matters,  and,  of 
necessity,  must  rely  upon  the  seller's  judg- 
ment. In  Copas  v.  Anglo-American  Pro- 
vision  Co.  73  Mich.  541,  41  N.  W.  690,  it 
is    said :     "  The    sale    of    hams    or    bacon, 


which  is  the  curing  of  pork  in  a  particular 
manner,  involves  .  .  .  the  same  princi- 
ples of  law  which  are  applicable  to  manu- 
factured articles,  involving  knowledge,  skill, 
and  fitness  on  the  part  of  the  manufacturer, 
who  is  also  the  seller,  where  he  manufac- 
tures and  sells  his  own  goods."  In  Leg  get  t 
v.  Young,  29  N.  B.  675,  it  was  held  that,  in 
a  sale  of  canned  lobster  to  a  merchant  by 
sample,  there  is  an  implied  warranty  that 
it  is  merchantable,  and  fit  for  food.  We 
but  follow  the  line  marked  out  by  the 
authorities,  and  certainly  do  no  injustice  in 
holding  that  in  selling  to  plaintiff,  by 
sample,  canned  apples  of  its  own  packing, 
both  the  samples  and  the  goods  sold  being 
apparently  sound  and  wholesome,  the  de- 
fendant,   by    implication,    warranted    that 


samples,  which  offer  was  declined ;  but  later 
the  merchant  telegraphed  for  a  carload  of 
floor  of  each  brand,  specifying  the  prices,  but 
saying  nothing  as  to  the  quality, — this  consti- 
tutes a  sale  by  sample.  Penn  v.  Smith,  93 
Ala.  476,  9  So.  609. 

Where  a  written  contract  was  made,  pro- 
viding for  the  sale  of  a  stock  of  peanuts  con- 
tained In  a  certain  warehouse,  the  stock  to 
contain  at  least  '400  sacks  of  recleaned  white 
peanuts,  the  balance  to  be  about  600  sacks 
farmers'  stock  red,  and  1.800  sacks  farmers' 
stock  white  peas,  all  culls  and  all  peanuts 
lower  In  grade  than  two  sample  sacks  selected 
and  marked  as  types  of  lowest  grade,  to  be 
rejected ;  and  the  agent  of  the  buyer  went  to 
the  warehouse  and  examined  a  large  number 
of  sacks  of  the  different  kinds  of  nuts,  the 
seller  stating  that  the  sacks  examined  were  a 
fair  representation  of  the  stock,  except  that 
the  two  type  sacks  were  to  be  considered  as 
representing  a  few  of  the  sacks  in  stock,  the 
agent  understanding  that  the  particular  nuts 
examined  by  him  were  to  be  received ;  and  he 
remained  at  the  point  where  the  nuts  were  to 
be  placed  on  the  cars,  and  there  received  and 
Inspected  most  of  them, — the  sale  was  held  to 
be  for  the  sale  of  specific  property,  on  inspec- 
tion, and  by  samples.  Nunnelly  v.  Goodwin 
♦Tenn.  Ch.  App.)  39  S.  W.  855. 

On  a  sale  of  a  cargo  of  wheat  lying  at  a  dis- 
tant port,  a  stipulation  in  the  contract  that 
the  cargo  is  accepted  on  the  report  and  sam- 
ples of  Messrs.  Scott  ft  Company  amounts  to  a 
warranty  that  the  bulk  is  equal  to  the  report 
and  samples,  and  Is  not  a  mere  representation 
that  the  report  is  a  genuine  report  of  Messrs. 
Scott  ft  Company,  and  that  the  samples  were 
In  truth  drawn  by  them.  Russell  v.  Nlcolo- 
pulo,  8  C.  B.  N.  8.  362. 

In  Schuchardt  v.  Allen,  1  Wall.  359.  17  L. 
ed.  642,  which  was  an  action  on  the  case  for 
false  warranty  in  the  sale  of  Dutch  madder, 
the  defendant  requested  the  court  to  Instruct 
the  jury  that  there  was  not  such  a  sale  by 
sample  as  in  law  amounts  to  a  warranty  that 
the  bulk  shall  correspond  with  the  sample. 
The  madder  was  consigned  by  the  owner  to 
commission  merchants  in  New  York  for  sale, 
and  a  sample,  put  up  in  the  usual  way.  In  a 
glass  bottle,  was  forwarded  to  them.  They 
turned  it  over  to  a  broker  in  drugs,  with  in- 
structions that  It  was  not  to  be  opened,  on  the 
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ground  that  the  madder  would  deteriorate  If 
the  bottle  were  opened.  The  broker,  In  making 
the  sale,  exhibited  this  sample  to  the  pur- 
chasers, but,  when  asked  concerning  the  qual- 
ity, stated  that  he  knew  nothing  of  It,  except 
that  the  madder  came  from  one  of  the  best 
houses.  As  the  arrival  of  the  sample  preceded 
the  arrival  of  the  casks  of  madder  from 
abroad,  the  sale  had  to  be  made  by  this  sam- 
ple, the  purchasers  having  no  opportunity  to 
Inspect  the  bulk,  and  they  bought  on  the  faith 
of  the  appearance  of  the  sample,  which  looked 
very  handsome,  and  apparently  contained  no 
sand,  without  opening  the  bottle,  although 
their  overseer  told  them  that  It  was  impossible 
to  tell  the  quality  of  the  madder  unless  the 
bottle  were  opened  and  the  madder  examined. 
The  court  held  that,  from  these  facts,  the  jury 
were  well  warranted  in  drawing  the  Inference 
that  It  was  the  understanding  of  the  purchasers 
that  they  were  buying  under  a  warranty  that 
the  quality  of  the  madder  in  the  casks  was 
equal  to  that  of  the  sample  in  the  bottle. 

Sands  v.  Taylor,  5  Johns.  399,  4  Am.  Dec. 
374,  was  an  action  of  assumpsit  to  recover  the 
price  of  a  cargo  of  southern  wheat.  The  de- 
fense was  that  the  wheat  was  not  equal  In 
quality  to  the  samples  examined  by  the  pur- 
chasers. The  seller  contended  that  the  sale 
was  not  by  sample,  while  the  purchasers  con- 
tended that  it  was.  It  appeared  that  a  sam- 
ple of  the  wheat,  taken  In  the  usual  way  by 
running  the  arm  Into  the  hold  of  the  vessel, 
bad  been  exhibited  to  the  purchasers,  and  that 
one  of  them  also  came  on  board  and  examined 
the  wheat  by  running  his  arm  down  into  the 
cargo.  Nothing  was  said  In  the  hearing  of  the 
master  of  the  vessel  about  the  sample  shown 
to  the  purchasers  by  the  seller's  agent,  nor  was 
any  representation  made  as  to.  the  quality  of 
the  wheat,  except  that  it  was  merchantable. 
The  justice  before  whom  the  case  was  tried 
stated  that  this  could  not  be  considered 
strictly  as  a  sale  by  sample.  But,  when  the 
case  came  before  the  full  court  for  considera- 
tion,— a  verdict  for  the  plaintiffs  having  been 
taken  subject  to  the  opinion  of  the  court, — the 
justice  writing  the  majority  opinion  stated 
that,  In  considering  the  case,  he  should  take  It 
for  granted  that  the  sale  of  the  wheat  was  by 
sample,  though  the  justice  before  whom  the 
case  was  originally  tried  stated  that  he  still 
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the  process  it  employed  did  not  involve 
the  use  of  any  deleterious  substance  the 
presence  of  which  could  not  be  detected 
by  any  reasonable  examination,  but  which 
would  in  a  short  time  render  the  fruit 
unfit  for  food,  unmerchantable,  and  worth- 
less. The  court  having  found  that  there 
was  a  breach  of  such  warranty,  the  plain- 
tiff was  entitled  to  judgment. 

Complaint  is  made  of  the  admission  of 
evidence  upon   which   a  finding  was  made 


of  a  local  custom  by  which  hermetically 
sealed  canned  goods  were  understood  to 
be  warranted  as  merchantable  for  six 
months  from  the  date  of  sale,  but,  as  a 
judgment  for  plaintiff  was  required  by 
the  findings  without  regard  to  the  existence 
of  such  custom,  it  is  not  necessary  to  pass 
upon  the  question  so  raised. 
The  judgment  is  affirmed. 

All  the  Justices  concur. 


thought    the    sale    was    not    strictly    one    by 
sample. 

That  a  judicial  sale  can  never  be  a  sale  by 
sample,  even  though  a  sample  Is  exhibited  and 
the  purchaser  relies  thereon,  seems  to  be  the 
effect  of  the  decision  In  The  Monte  Allegre,  0 
Wheat.  616,  6  L.  ed.  174. 

III.  Nature  and  extent  of  warranty  generally. 

The  general  rule  Is  that  in  all  cases  of  sales 
by  sample  there  Is  an  Implied  warranty  that 
the  bulk  of  the  goods  shall  correspond  in  kind 
and  quality  with  the  sample  exhibited.  Penn 
v.  Smith,  93  Ala.  476,  0  So.  609;  Gachet  v. 
Warren.  72  Ala.  288 :  Hughes  v.  Bray,  60  Cal. 
284 ;  Merriman  v.  Chapman,  .12  Conn.  146 ; 
Love  v.  Barne8vllle  Mfg.  Co.  3  Penn.  (Del.) 
1.12,  50  Atl.  536;  Hanson  v.  Busse,  45  111. 
496;  Everlngham  v.  Lord.  19  111.  App.  565; 
Brigham  v.  Retelsdorf,  73  Iowa,  712,  36  N. 
W.  715;  Clifford  v.  McBurnie.  ft  Ky.  L.  Rep. 
147;  Clarke  v.  Lockhart.  10  Rob.  (La.)  5; 
Dickinson  v.  Gay,  7  Allen.  29,  83  Am.  Dec. 
656;  Williams  v.  Spafford,  8  Pick.  250;  Voss 
v.  McGuire,  18  Mo.  App.  477 ;  Farmer  v.  Gray, 
16  Neb.  401,  20  N.  W.  276;  Loomls  v.  Crom- 
well (N.  Y.)  8  Law  Rep.  546;  Oneida  Mfg. 
Co.  v.  Lawrence,  4  Cow.  440 ;  Andrews  v. 
Kneeland,  6  Cow.  354 ;  Sands  v.  Taylor,  5 
Johns.  395,  4  Am.  Dec.  374 ;  Gallagher  v. 
Waring,  9  Wend.  20;  Beebee  v.  Robert.  12 
Wend.  413,  27  Am.  Dec.  132;  Boorman  v. 
Jenkins,  12  Wend.  566,  27  Am.  Dec.  158; 
Waring  v.  Mason,  18  Wend.  425 ;  Wadhams  v. 
Balfour,  32  Or.  313,  51  Pac.  642;  Rose  v. 
Seattle,  2  Nott.  ft  M'C.  538;  Brantley  v. 
Thomas,  22  Tex.  270,  73  Am.  Dec.  264 ;  Whit- 
taker  v.  Hueske,  29  Tex.  355;  Hume  v.  Sher- 
man Oil  ft  Cotton  Co.  27  Tex.  Civ.  App.  366, 
65  S.  W.  390;  Wllkirson  v.  Randle  (Tex.  Civ. 
App.)  29  S.  W.  431;  Pontiac  Shoe  Mfg.  Co.  v. 
Hamilton,  18  Tex.  Civ.  App.  283,  44  S.  W. 
405 ;  Willings  v.  Consequa,  Pet.  C.  C.  301,  Fed. 
Cas.  No.  17,767 ;  Loynachan  v.  Armour,  Rap. 
Jud.  Quebec,  25  C.  S.  158. 

The  same  rule  is  laid  down,  obiter,  in  Belrne 
v.  Dord,  5  N.  Y.  95,  55  Am.  Dec.  321 ;  Mayer 
v.  Dean,  115  N.  Y.  556,  5  L.  R.  A.  540,  22  N.  E. 
261  ;  Moses  v.  Mead,  1  Denlo,  378.  43  Am. 
Dec.  676;  Kohl  v.  Llndley,  39  111.  195,  89  Am. 
Dec.  294 ;  Mlsner  v.  Granger,  9  111.  74  :  Otts 
v.  Alderson,  10  Smedes  ft  M.  476;  Morrill  v. 
Wallace,  9  N.  II.  Ill ;  and  Getty  v.  Rountree, 
2  Chand.  (Wis.)  28,  54  Am.  Dec.  138. 

And  the  rule  Is  recognized,  though  not  ex- 
pressly stated,  in  Boothby  v.  Plalsted,  51  N. 
H.  436,  12  Am.  Rep.  140;  McCarty  v.  Gordon, 
16  Kan.  35;  GUI  v.  Kaufman,  16  Kan.  571; 
Moore  v.  McKlnlay,  5  Cal.  471 ;  and  Vlerling 
v.  Iroquois  Furnace  Co.  170  III.  189,  48  N.  B. 
1069. 
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In  Pennsylvania  the  rule  originally  was  that 
on  a  sale  by  sample  there  was  an  implied  war- 
ranty only  that  the  bulk  of  the  goods  should 
be  of  the  same  kind  as  the  sample,  and  there 
was  no  Implied  warranty  that  they  should 
agree  with  the  sample  In  quality.  Boyd  v. 
Wilson,  83  Pa.  319,  24  Am.  Rep.  176;  Borre 
kins  t.  Bevan,  3  Rawle,  23,  23  Am.  Dec.  85; 
Selser  v.  Roberts,  105  Pa.  242;  Haddock  v. 
Mayer,  38  Phlla.  Leg.  Int.  311 ;  Sidney  School 
Furniture  Co.  v.  School  District,  4  Sadler  (Pa.) 
35,  7  Atl.  65;  Fraley  v.  Blspbam.  10  Pa.  320. 
51  Am.  Dec.  486;  Sims  v.  Strlbler,  13  W.  N. 
C.  92;  West  Republic  Mln.  Co.  v.  Jones,  10K 
Pa.  55;  Altoona  Iron  Works  v.  Axle  Co.  6  W. 
N.  C.  271. 

In  Carson  v,  Baillte,  19,  Pa.  378,  57  Am. 
Dec.  659,  the  court  says  that,  on  a  sale  of 
goods  by  sample,  or  by  a  description  in  a  bill 
of  parcels,  there  Is  an  implied  warranty  that 
the  article  corresponds  In  kind  with  the  sam- 
ple in  the  one  case,  and  with  the  bill  of  par- 
cels in  the  other;  but  adds  that  in  this  case 
there  was  no  pretense  of  a  sale  by  sample,  and 
there  was  no  evidence  tending  to  show  a  want 
of  correspondence  between  a  sample  and  the 
goods  delivered. 

In  Badeau  v.  Auerbach,  2  W.  N.  C.  223 ;  and 
Coulston  v.  City  Nat.  Bank,  4  W.  N.  C.  297, 
which  were  actions  to  recover  the  purchase 
price  of  goods  sold,  affidavits  of  defense  set- 
ting up  that  the  goods  were  Inferior  to  the 
samples  were  held  insufficient.  But  the  effect 
of  the  decisions  cannot  be  certainly  deter- 
mined, as  the  reason  for  holding  the  affidavits 
Insufficient  is  not  given. 

While  in  Tennessee  Lumber  Co.  v.  Garrison 
10  Sadler  (Pa.)  67,  13  Atl.  454,  in  which  the 
affidavit  of  defense  alleged  that  the  goods  for 
the  price  of  which  the  action  was  brought 
were  not  only  inferior  in  quality,  but  of  a  dif- 
ferent kind,  and  that,  in  addition  to  this,  there 
was  an  express  warranty  of  the  quality,  a 
judgment  for  want  of  a  sufficient  affidavit  of 
defense  was  discharged. 

By  the  Pennsylvania  act  of  April  13,  1887. 
however,  it  is  provided  that  In  all  sales  by 
sample,  unless  the  parties  shall  agree  other- 
wise, there  shall  be  an  implied  warranty  on 
the  part  of  the  seller  that  the  goods  sold  are 
the  same  In  quality  as  the  sample  shown. 

And  It  has  since  been  held  that,  under  this 
act,  there  is  an  implied  warranty,  on  a  sale  of 
coal,  that  the  coal  delivered  shall  be  the  same 
as  a  sample  sent  for  trial.  Loyal  Hanna  Coal 
ft  Coke  Co.  v.  Penn  Iron  Co.  8  Lane.  L.  Rev. 
73. 

And  an  affidavit  of  defense  which  avers  that 
a  vendor  of  goods  warranted  fhem  to  be  like 
and  as  good  as  the  samples  Is  held  to  justify 
the  Inference  of  an  express  warranty,  which  Is 
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not  satisfied  by  the  delivery  of  shopworn  goods. 
Tyrell  v.  Rockwell,  2  C.  P.  Rep.  223. 

But-«ven,  before  the  passage  of  the  act  of 
1887  the,  law  was  well  settled  that,  when  the 
sample  was  made  the  standard  of  quality,  an 
Implication  of  warranty  arose,  as  where  the 
buyer  ordered  goods  of  the  same  quality  as 
the  sample,  or  where  the  seller  undertook  to 
deliver  them  of  the  same  quality.  Sims  v. 
Strlbler,  13  W.  N.  C.  92 ;  West  Republic  Min. 
Co.  v.  Jones,  108  Pa.  55 ;  Hoffman  v.  Burr, 
155  Pa.  218,  26  Atl.  367;  Simpson  v.  Karr, 
22  Pa.  Super.  Ct.  8. 

This  rule  seems  to  be  recognized,  also,  in 
Borreklns  v.  Bevan,  3  Rawle,  23,  23  Am.  Dec. 
85 ;  Fraley  v.  Blspbam,  10  Pa.  320,  51  Am. 
Dec.  486;  Hays  v.  Kingston,  23  W.  N.  C.  277, 
16  Atl.  745;  and  Edwards  v.  Neill,  1  W.  N. 
C.  40. 

And  In  an  action  on  promissory  notes,  an 
affidavit,  of  defense  alleging  that  the  notes  were 
given  for  the  price  of  a  cargo  of  roofing  paper, 
bought  on  the.  express  agreement  that  the  paper 
should  be  of  the  quality  of  a  sample  previously 
sent  as  respected  its  capacity  to  absorb  tar, 
and  that  it  was  found  upon  trial  that  the  paper 
would  not  absorb  more  than  two  thirds  of 
the  amount  of  tar  which  the  sample  paper 
would  absorb,  the  defect  in  the  paper  being 
caused  by  the  imperfect  method  of  Its  manu- 
facture, and  not  discovered  by  the  defendants 
until  they  came  to  saturate  it  with  tar,  was 
held  to  be  sufficient.  Hay*  v.  Kingston,  23 
W.  N.  C.  277,  16  Atl.  745. 

That  the  doctrine  of  caveat  emptor  does  not 
apply  upon  a  sale  of  an  article  In  bulk  by 
sample,  Is  said,  obiter  in  Rockford  Wholesale 
Grocery  Co.  v.  Stevenson,  65  111.  App.  609. 

The  exhibition  of  a  sample  on  a  sale  Is  an 
Implied  warranty  that  the  bulk  of  the  goods 
shall  be  of  the  same  kind,  and  essentially  of 
the  same  quality,  as  the  sample.  Bradford  v. 
Manly,  13  Mass.  139,  7  Am.  Dec.  122.  The 
court  in  this  case  said  that  It  did  not  know 
that  it  would  be  going  too  far  to  say  that  the 
exhibition  of  a  sample  amounts  to  a  declara- 
tion that  the  bulk  is  equally  sound  and  good, 
but  that  it  was  not  necessary  to  go  so  far  in 
the  present  case. 

On  a  sale  of  brick  by  a  sample  uniform  In 
shade  and  color  throughout  there  is  an  implied 
warranty  that  the  bulk  of  the  bricks  shall  be 
of  the  same  uniform  shade  as  the  sample. 
Washington  Hydraulic  Press  Brick  Co.  v.  Sin- 
not  t,  92  N,  Y.  Supp.  504. 

It  being  the  custom  of  a  market  to  sell 
fruit  In  boxes  by  sample,  the  purchaser  open- 
ing a  few  boxes  and  then  making  bis  offer  ac- 
cording to  the  sample,  there  is  an  implied  war- 
ranty, on  a  sale  In  this  way  of  boxed  fruit  sup- 
posed to  be  grape  fruit,  that  all  the  boxes  con- 
tain grape  fruit.  Abel  v.  Murphy,  43  Misc.  648, 
88  N.  Y.  Supp.  256.  The  court  said  that,  had 
the  purchaser  counter-claimed ,  for  damages  by 
reason  of  the  quality  or  tonditlon  of  the  fruit 
bought  by  him,  another  situation  would  have 
presented  Itself. 

One  who  contracts  to  erect,  on  a  house, 
.lightning  rods,  and  exhibits  a  sample  of  the  rod 
•which  is  to  be  put  upon  the  buildings,  cannot 
fecover  on  the  contract  where  the  rods  put 
•upon  the  buildings  are  pot  according  to  the 
sample,  and  are  utterly  /worthless.  Home 
Lightnlm?  Rod.  Co.  v.  Neff,  60  Iowa,  138,  14 
N.  W.  216. 
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The  exhibition  of  a  sample  is  a  tacit  rep- 
resentation of  the  quality  of  the  merchandise 
sold,  and,  except  where  the  warranty  Is  clearly 
and  explicitly  accepted  by  the  vendor,  he 
must  deliver  the  article  in  a  condition  equal 
to  the  sample.  The  extent  of  the  implied  war- 
ranty, however.  Is  limited  to  the  condition  of 
the  article  at  the  time  of  the  sale;  and,  where 
a  commodity  is,  by  Its  nature,  liable  to  change 
or  deterioration,  and  no  fraud  or  concealment 
is  shown,  the  buyer  must  prove  that  the  defect 
existed  at  the  date  of  the  sale.  Hall  v.  Plas- 
san,  19  La.  Ann.  11. 

So,  on  a  sale  of  a  cargo  of  southern  wheat 
by  sample  t^aken  in  the  usual  way,  the  implied 
warranty  on  sales  by  sample  does  not  extend 
to  a  warranty  against  deterioration  of  the 
cargo  by  heating  in  a  manner  Incident  to  every 
cargo  of  southern  wheat ;  and  the  fact  that  the 
cargo  will  not  malt,  though  the  sample  does, 
is  no  defense  to  an  action  to  recover  the  price, 
where  the  wheat  is  merchantable  and  equal 
to  any  southern  wheat,  and  the  whole  cargo, 
except  the  heated  part,  Is  of  the  same  quality 
as  the  sample.  Sands  v.  Taylor,  5  Johns.  395, 
4  Am.  Dec.  374. 

And  It  is  held.  In  Murray  v.  Smith,  4  Dalj, 
277,  that  all  that  is  ordinarily  implied  by  the 
exhibition  of  a  sample  is  that  it  has  been  fairly 
taken  from  the  bulk,  and  that  if,  under  such 
circumstances,  the  purchaser  buys  simply  upon 
Inspection  of  the  sample,  he  takes  the  risk,  and 
can  make  no  reclamation  thereafter  noon  the 
seller.  But  it  is  further  held  in  this  case 
that  any- representation,  or  express  affirmation, 
that  the  bulk  Is  equal  in  quality  to  the  sample, 
or  that  the  sample  is  a  true  specimen  of  the 
bulk,  presents  the  question  of  an  express  war- 
ranty. 

So,  on  a  sale  by  sample,  by  one  who  Is  not 
the  manufacturer,  of  alkali  to  a  person  who 
wishes  to  use  It  in  the  making  of  glass,  It 
seems  that  there  is  no  implied  warranty  that 
it  shall  be  suitable  for  such  manufacture,  al- 
though the  sample  was  tested  and  found  to  be 
so ;  the  only  undertaking  being  that  t*e  simole 
was  fairly  taken.  Sayers  v.  London  &  B.  Flint 
Glass  &  Alkali  Co.  27  L.  J.  Bxch.  N.  S.  294. 

And  on  a  sale  by  sample  of  beans  of  different 
kinds  and  qualities,  contained  in  twenty  dif- 
ferent boxes,  where  the  .sample  Is  formed  by 
selecting  a  small  quantity  from  each  box  and 
mixing  them  together,  the  warranty  is  simply 
that  the  average  of  the  bulk,  If  the  contents 
of  all  the  boxes  are  mingled  together,  shall  be 
equal  to  the  average  sample  thus  formed ;  and 
the  buyer  cannot  reject  certain  boxes  on  the 
ground  that  they  are  inferior  to  the  sample. 
Leonard  v.  Fowler,  44  N.  Y.  289.  The  court 
recognized  the  general  rule  that,  on  a  sale  by 
sample  strictly,  every  package  must  be  equal 
with  the  sample. 

On  a  sale  by  sample  of  oats  to  one  who  sup- 
posed that  he  was  buying  old  oats,  but  who  had 
the  sample  in  his  possession  for  two  days,  and 
had  full  opportunity  of  inspecting  ft  and  form* 
Ing  his  own  judgment,  there  is  a  warranty 
merely  that  the  bulk  shall  correspond  with  the 
sample ;  and  the  fact  that  the  buver  believed 
he  was.  buying  old  oats,  when  the  o<it*  were 
in  fact  new,  Is  no  defense.  In  an  action  for 
damages,  for  refusing  to  accept  them,  even 
though  the  seller  knew  that  the  b'l^er  be- 
lieved he  was  contracting  for  the  purchase  of 
old  oats,  where  he,  neither  said,  nor  did,  any- 
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thing  to  contribute  to  this  belief.  Smith  v. 
Hughes,  40  L.  J.  Q.  B.  N.  S.  221. 

On  a  sale  of  sea-Island  cotton  by  sample, 
which  was  found,  after  delivery,  to  be  insepar- 
ably mixed  with  hair,  this  Intermixture  render- 
ing ft  unfit  to  be  manufactured  into  the  fabrics 
usually  manufactured  from  sea-island  cotton, 
though  It  was  still  valuable  for  other  purposes, 
the  seller  was  held  not  to  be  liable,  under  an 
implied  warranty,  for  this  defect,  which  was 
as  plainly  visible  in  the  sample  as  in  the  bulk, 
where  there  was  no  fraud  In  the  packing  of  the 
cotton,  the  presence  of  the  hair  being  due  to 
an  accident.  Carnocban  v.  Gould,  1  Ball.  L. 
170,  10  Am.  Dec.  668. 

In  Baker  v.  Froblsher,  Qulncy  (Mass.)  4, 
which  was  an  action  for  selling  the  plaintiff 
unmerchantable  soap,  It  is  stated  in  the  opinion 
that  the  justices  were  of  the  opinion  that  every 
man  is  bound  to  see  that  his  goods  are  mer- 
chantable at  the  time  of  sale,  but  that,  evidence 
having  been  brought  to  prove  that  the  plain- 
tiff's wife,  who  was  the  contractor,  saw  a 
sample  of  the  soap,  the  jury  were  directed  to 
And  costs  for  the  defendant.  There  Is  nothing 
to  show  whether  or  not  the  soap  was  the  same 
as  the  sample,  but  the  presumption  is  that  It 
was,  and  that  the  effect  of  the  opinion  Is  that, 
on  a  sale  of  an  article  by  sample,  there  is  no 
implied    warranty    of    merchantability. 

On  a  sale  of  damaged  cotton  by  sample,  the 
sample  should  be  a  fair  specimen  of  the  whole, 
of  the  bad  as  well  as  the  good ;  and,  where  the 
seller  warrants  that  the  whole  corresponds 
with  the  sample,  he  Is  liable  If  it  turns  out 
different,  although  It  was  sold  as  a  damaged 
article.  Brower  v.  Lewis,  10  Barb.  574.  The 
trial  judge  directed  a  verdict  for  the  price 
of  the  cotton  on  the  ground  that  repacked  cot- 
ton Is  a  damaged  article,  and  that  the  rules 
of  law  touching  a  sale  by  sample  did  not  apply 
to  such  a  sale.     But  this  was  held  to  be  error. 

Where  a  person,  desiring  to  purchase  Peru- 
vian guano,  wrote  to  another  for  prices,  ask- 
ing that  a  sample  with  guaranteed  analysis  be 
sent  him,  which  was  done,  the  analysis  being 
described  as  the  mean  of  three  eminent  chem- 
ists who  were  furnished  with  an  average  sample 
of  the  bulk  of  the  cargo,  and  the  guano  was 
thereupon  ordered,  but,  when  delivered,  proved, 
upon  analysis,  not  to  be  equal  to  the  analysis 
sent  with  the  samples,  it  was  held  that  the  buy- 
ers were  entitled  not  merely  to  have  guano 
answering  to  the  sample,  but  also  to  have 
guano  from  a  bulk  of  which  the  analysis  sent 
was  a  fair  analysis  at  the  time  It  was  made. 
Towerson  v.  Aspatrla  Agri.  Co-Op.  Soc.  27  L. 
T.  N.  S.  276.  The  court  below  held  that  there 
was  a  guarantee  only  that  the  bulk  was  equal 
to  the  sample,  but  this  was  held  wrong  upon 
appeal. 

In  Wells  v.  Hopkins,  5  Mees.  &  W.  7,  which 
was  an  action  by  the  indorsee  against  the 
drawer  of  a  bill  of  exchange,  where,  as  a  de- 
fense, the  defendant  allered  that  the  bill  was 
given  In  payment  for  certain  hops  sold  by  the 
plaintiff  to  the  defendant  as  the  hons  of  a  cer- 
tain planter,  and  answering  certain  samples 
shown  to  the  defendants,  and  that  the  plain- 
tiff had  not  delivered  any  hops  answering  to 
the  said  samole*.  it  was  held  that  the  pies 
showed  a  total  failure  of  consideration,  which 
was  to  deliver  hops  answering  to  the  samples. 
There  is  nothing  to  show  whether  there  was  an 
express  warranty  in  this  case  that  the  hops 
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should  be  equal  to  the  samples,  and  nothing 
is  said  about  an  implied  warranty. 

In  Kupfer  v.  Michigan  Clothing  Co.  (Mich.) 
104  N.  W.  582,  it  is  held  that,  on  a  sale  of 
goods  by  sample,  if  the  seller  fills  the  order 
with  goods  which  are  up  to  the  standard  of  the 
samples,  it  is  the  legal  duty  of  the  purchaser 
to  be  satisfied.  In  this  case'  the  particular 
goods  In  controversy  were  not  examined  by 
the  buyer,  and  there  was  no  proof  that  they 
were  not  equal  to  the  samples.  The  purchaser 
returned  them  on  the  ground  that  other  goods 
of  the  same  kind,  and  selected  from  the  same 
samples,  had  proved  of  defective  quality,  and 
not  equal  to  the  samples. 

On  a  contract  by  a  manufacturer  to  man- 
ufacture nails  for  another  in  accordance  with 
a  sample  furnished  by  the  latter,  there  is  an  im- 
plied warranty  that  the  goods  will  correspond 
to  the  sample.  Alabama  Steel  &  Wire  Co.  v. 
Symons.  110  Mo.  App.  41,  83  S.  W.  78. 

Where  a  person  agreed  to  manufacture 
articles  for  a  particular  purpose,  to  be  made 
according  to  a  sample  furnished,  the  law  implies 
a  warranty  on  his  part  to  make  them  according 
to  the  sample  furnished  by  the  purchaser. 
Scboenberg  v.  Loker,  88  Mo.  App.  387. 

Where  manufacturers  of  a  superior  quality 
of  Swedish  iron,  knowing  that  a  manufacturer 
of  bolts  and  nuts  wished  Iron  for  that  purpose 
superior  to  American  iron,  wrote  to  such  party 
that  they  had  sold  a  certain  lot  of  their  Iron 
to  a  dealer  In  America,  and  advised  him  to  buy 
a  ton  or  so  for  sample  If  he  should  wish  to  test 
the  quality :  and  such  party  thereupon  followed 
that  suggestion,  and  purchased  a  quantity,  and, 
finding  It  excellent,  ordered  20  tons  of  the 
manufacturers. — It  was  held  that  there  was 
a  warranty  that  the  20  tons  should  be  In 
quality  substantially  as  good  as  the  Iron  pur- 
chased in  this  country  as  a  sample  Tbe  court 
said  that  this  was  not  strictly  a  sale  by  sample, 
because  the  20  tons  had  not  been  manufac- 
tured ;  that  It  was  more  than  a  sale  by  sample. 
Dayton  v.  Hooglund,  30  Ohio  St.  671. 

On  a  contract  to  make  certain  gas  generators 
as  per  sample  furnished  by  the  purchaser,  the 
sellers  are  required  only  to  deliver  generators 
corresponding  in  all  respects  with  the  sample, 
and  are  not  bound  to  deliver  burners  which 
will  work  as  well,  and  produce  the  same  re- 
sults as  to  burning,  as  the  contract  sample. 
Tilton  v.  Miller,  66  Pa.  388,  5  Am.  Rep.  373. 

Where  a  party  proposes  to  sell  muskets  equal 
In  every  respect  to  certain  other  muskets,  and 
sends  a  sample  of  the  guns  he  proposes  to 
supply,  the  only  warranty  that  the  law  pre- 
sumes is  that  the  bulk  shall  conform  with 
the  sample  In  kind  and  quality,  and  there  is 
no  warranty  that  the  guns  shall  be  equal  to 
the  one  referred  to  in  the  proposition  of 
sale.  Ramsdell  v.  United  States,  2  Ct.  CI. 
508. 

The  ignorance  of  the  seller  as  to  the  de- 
fective condition  of  the  bulk  of  the  goods  does 
not  affect  his  liability  on  a  sale  of  packed 
cotton  by  sample,  which  proved,  upon  opening 
the  bates,  to  ha*e  been  falsely  packed,  the  ig- 
norance of  the  seller  of  this  false  packing  does 
not  exempt  him  from  liability  for  the  difference 
between  the  value  of  the  bales  in  their  actual 
condition  and  what  It  would  have  been  If  the 
quality  throughout  had  been  uniform  with 
the  samples.  Fuller  v.  Co  well,  8  La.  Ann.  136, 
58  Am.  Dec.  676. 
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And  whether  the  cotton  was  falsely  packed, 
or  mixed  by  carelessness  or  accident,  if  it  did 
not  correspond  with,  and  was  inferior  to,  the 
samples  by  which  it  was  sold,  the  purchaser  is 
entitled  to  relief,  provided  it  was  so  packed 
that  Its  defects  could  not  be  discovered  on 
simple  inspection.  Mure  v.  Donnell,  12  La. 
Ann.  369. 

Again,  in  Whlttaker  v.  Hueske,  29  Tex.  355, 
it  is  held  that,  if  the  bulk  of  the  cotton  is  of 
lower  grade  than  the  sample  by  which  it  was 
sold,  the  seller  is  liable  for  any  damage 
sustained  in  consequence  of  such  Inferiority, 
although  Ignorant  of  the  difference  in  grade 
and  innocent  of  fraud,  and  although  the  sample 
was  made  by  a  warehouseman  with  whom  the 
cotton  was  stored,  instead  of  by  the  seller 
himself. 

The  representation  that  the  goods  correspond 
with  the  sample  is  treated  in  some  cases  as  an 
express  warranty.  It  is  said  in  the  opinion  of 
Abbott,  Ch.  J.,  in  Parker  v.  Palmer,  4  Barn. 
&  Aid.  387,  that  the  general  rule  undoubtedly 
is,  in  case  of  a  sale  by  sample,  that  the  pur- 
chaser may  reject  the  commodity  If  it  does 
not  correspond  with  the  sample,  and  the  words 
"  per  sample,"  Introduced  into  the  contract, 
may  be  considered  to  have  the  same  effect  as 
if  the  seller  had  In  express  terms  warranted 
that  the  goods  sold  should  answer  the  descrip- 
tion of  the  small  parcel  exhibited  at  the  time 
of  the  sale.  In  this  case,  however,  it  was 
held  that  the  purchaser  had  waived  his  right 
to  reject. 

There  is  an  express  warranty  that  the  bulk 
shall  be  equal  to  the  sample,  where,  on  a  sale 
of  several  casks  of  lampblack,  the  purchaser 
asked  for  a  sample  from  every  cask,  but  the 
seller  exhibited  but  one  sample  for  all  the 
casks,  and  represented  that  the  bulk  would 
come  up  to  that  sample,  which  was  a  good 
pure  lampblack,  suitable  for  the  purchaser's 
use,  and  the  seller  understood  that  the  pur- 
chase was  made  on  the  faith  of  the  sample. 
Murray   v.  Smith.   4  Daly,   277. 

If  a  teller  exhibits  samples  of  oranges  as 
fair  specimens  of  the  quality  of  those  offered 
for  sale  and  agrees  to  deliver  oranges  equal  In 
quality  to  those  shown,  and,  relying  thereon, 
the  purchaser  orders  a  quantity  of  oranges  like 
such  samples,  this  constitutes  a  warranty  that 
the  oranges  to  be  delivered  shall  equal  in 
quality  and  condition  those  exhibited.  Graff  v. 
Foster,  67  Mo.  512. 

Where,  on  a  sale  of  barley,  the  parties  con- 
tracted with  reference  to  a  sample  shown, 
and  the  sellers  represented  that  they  had  10 
carloads  of  barley  like  the  Sample  in  quality, 
and  the  purchasers  agreed  to  take  that  quan- 
tity like  the  sample,  and  they  had  no  oppor- 
tunity to  Inspect  the  grain  until  after  its  de- 
livery, the.  seller's  representation  as  to  quality 
amounted  to  an  express  warranty  that  the  bar- 
ley should  be  equal  to  the  sample  In  quality. 
Myer  v.  Wheeler,  65  Iowa,  390,  21  N.  W. 
692. 

On  a  sale  of  Russia  camels'  hair  to  be  equal 
to  sample,  the  stipulation  that  the  goods  shall 
be  equal  to  sample  amounts  to  an  express  war- 
ranty of  the  quality  of  the  goods;  and,  where 
the  goods  delivered  proved  to  be  inferior  to 
the  sample,  this  constituted  a  breach  of  the 
contract,  and  entitled  the  purchaser  to  recover. 
Dike  v.  Reltllnger,  23  Hun,  241. 

So  It  Is  said,  in  Vanderhorst  v.  MacTaggart, 
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1  Brev.  269,  2  Am.  Dec.  667,  that,  where  rice 
is  bought  by  sample,  and  the  buyer  does  not 
undertake  to  examine  and  judge  for  himself, 
but  relies  on  the  sample,  although  he  may  ex- 
amine it  if  he  will,  there  is  an  express  war- 
ranty. In  this  case  the  defendant  bought  15 
barrels  of  rice,  and  examined  only  2  of  them, 
though  he  might  have  examined  the  others. 
The  rice,  after  being  shipped  abroad,  was  dis- 
covered to  be  of  Inferior  quality,  but  It  was 
held  that  the  vendor  was  not  liable,  under  an 
implied  warranty,  for  the  defect  in  quality, 
which,  if  It  existed  at  the  time  of  the  sale, 
might  have  been  discovered  by  examination. 
Apparently  the  court  did  not  regard  this  as  a 
sale  by  sample. 

And  in  some  cases  this  undertaking  that 
the  bulk  of  the  goods  shall  be  equal  to  the 
sample  by  which  they  are  sold  Is  considered 
to  be  a  condition  of  the  contract,  rather  than 
a  warranty. 

On  a  sale  of  goods  by  sample,  there  is  an 
Implied  undertaking  that  the  bulk  shall  be 
of  the  kind  and  quality  of  the  sample,  and 
It  becomes  a  condition  of  the  contract  itself,  a 
performance  of  which  Is  precedent  to  any  obli- 
gation on  the  part  of  the  buyer  to  pay  the 
price;  but  It  is  In  no  accurate  sense  a  war- 
ranty.    Shields  v.  Relbe,  9  111.  App.  598. 

A  sale  of  goods  by  sample  amounts  to  an 
undertaking,  on  the  part  of  the  seller,  with 
the  buyer,  that  all  the  goods  are  similar,  both 
In  nature  and  quality,  to  those  exhibited. 
Pope  v.  Allls,  115  U.  S.  372,  29  L.  ed.  398, 
6  Sup.  Ct.  Rep.  69.  And  the  court  says  this 
undertaking  Is  In  the  nature  of  a  condition 
precedent,  and  not  a  mere  warranty. 

On  a  sale  of  goods  by  sample,  It  Is  a  condi- 
tion precedent  that  the  goods,  when  delivered, 
shall  correspond  with  the  sample  In  kind,  char- 
acter, and  quality.  A  sale  by  sample  is  equiva- 
lent to  a  warranty  that  the  sample  Is  a  true 
representative  of  the  goods.  Spring  v.  Slayden- 
Klrksey  Woolen  Mills,  106  III.  App.  579. 

Strictly  speaking,  a  contract  of  sale  by 
sample  is  not  a  warranty  of  quality,  but  an 
agreement  of  the  seller  to  deliver,  and  of  the 
buyer  to  accept,  goods  of  the  same  kind  and 
quality  as  the  sample.  The  identity  of  the 
goods  sold  in  kind,  condition,  and  quality  with 
that  of  the  sample  is  of  the  essence  of  the  con- 
tract, and,  where  the  goods  do  not  corres- 
pond with  the  sample,  there  would  seem  to  be 
no  performance  of  the  contract.  Gunther  v. 
Atwell,  19  Md.  157. 

By  the  English  sale  of  goods  act  1893,  §15, 
subs.  2,  upon  a  contract  for  a  sale  of  goods 
by  sample,  there  Is  an  implied  condition  that 
the  bulk  shall  correspond  In  reality  with  the 
sample;  there  Is  not  merely  a  ^•••rranty.  lvit 
a  condition.  Walkers  v.  Shaw  [1904]  2  K.  B. 
152.  73  L.  J.  K.  B.  N.  S.  325. 

So,  in  the  opinion  of  Smith,  J.,  in  Az6*nar  v. 
Casella,  L.  R.  2  C.  P.  431,  446.  it  Is  said  that 
In  the  ordinary  case  of  a  sale  bv  sample  It 
Is  a  condition  of  the  contract  that  the  bulk 
shall  be  enual  to  the  sample. 

And  M'Mullen  ▼.  Helberg,  Ir.  L.  R.  4  C.  L. 
94,  Is  to  the  same  effect. 

IV.  Bale  by  both  $ample  and  description. 

On  a  sale  of  twine  by  sample,  which  the 
•eller  warranted  to  be  pure  Manila  twine  of 
first-class  quality,  of  the  same  quality  and  ma- 
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terial  as  the  sample,  It  is  not  sufficient  that 
the  bulk  of  the  goods  corresponds  with  the 
sample,  if  the  goods  do  not  also  correspona 
with  the  description,  for  there  is  a  twofold 
warranty  of  conformity  to  sample  and  quality. 
Miamsburg  Twine  &  Cordage  Co.  v.  Wohlhuter, 
71  Minn.  484,  74  N.  W.  175. 

On  a  sale  of  Ceara  scrap  rubber  of  second 
quality  as  per  sample,  there  is  a  twofold  war- 
ranty that  the  goods  Bhall  be  equal  to  the 
sample,  and  shall  also  be  Ceara  scrap  rubber 
of  second  quality ;  and  the  warranty  is  broken 
if  the  rubber  delivered  is  not  of  the  second 
quality,  without  regard  to  the  question  whether 
or  not  it  is  equal  to  the  sample.  Gould  v. 
8teln,  140  Mass.  570,  5  L.  It.  A.  213,  14  Am. 
St.  Rep.  455,  22  N.  E.  47. 

On  a  contract  for  a*  sale  of  tobacco  described 
In  the  bough t-and-sold  notes  as  Connecticut 
tobacco,  which  the  sellers  guaranteed  to  be 
like  the  sample,  the  purchaser  is  entitled  not 
only  to  tobacco  of  like  grade  to  the  sample, 
but  of  the  kind  he  contracted  for;  and  the  de- 
livery of  Massachusetts  tobacco  does  not  satisfy 
the  terms  of  the  contract.  Bach  v.  Levy,  101 
N.  Y.  511,  5    N.  E.  845. 

On  an  agreement  to  sell  a  certain  quantity 
of  refined  rape  oil  warranted  only  equal,  to 
certain  samples,  a  tender  of  oil  equal  in  qual- 
ity to  the  samples,  but  not  "  forelgn-reflned 
rape  oil,*'  is  not  sufficient.  Nlchol  v.  Godts, 
10  Exch.  191.  It  appeared  that  the  sample 
consisted  of  rape  oil  adulterated  with  hemp 
oil.  It  was  held  that  the  words  "warranted 
only  equal  to  samples "  referred  simply  to 
the  quality,  and  that  the  oil  must  answer 
the  description  of  it  in  the  contract,  as  to 
its  character. 

On  a  sale,  by  sample,  of  oats  to  one  who 
stated  that  he  wanted  old  oats,  and  who  be- 
lieved that  he  was  buying  old  oats,  the  seller 
cannot  recover  in  an  action  for  damages  be- 
cause of  the  refusal  of  the  purchaser  to  accept 
them,  on  the  ground  that  he  had  contracted 
for  old  oats,  while  those  delivered  to  him  were 
new,  although  the  sample  was  Itself  new  oats, 
and  the  bulk  corresponded  with  it.  Smith  v. 
Hughes,  40  L.  J.  Q.  B.  N.  S.  221. 

In  an  action  for  false  warranty  in  a  sale 
by  sample  of  seeds  said  to  be  rape  seed,  but 
which  proved  to  be  turnip  seed,  the  court  in- 
structed the  Jury  that,  if  the  seed  delivered  was 
turnip  seed,  the  purchaser  was  entitled  to  re- 
cover. Lovegrove  v.  Fisher.  2?  Fost.  &  F.  128. 
In  a  note  to  this  case  It  is  said  that  it  was  con- 
tended that,  on  a  sale  by  sample,  there  could 
be  no  warranty,  but  that  this  case  was  not  one 
of  warranty  strictly  so-called,  but  a  sale  of 
one  article  and  delivery  of  another.  Nothing 
is  sale'  as  to  implied  warranty  on  sale  by 
sample,  and  there  *~  nothing  to  show  whether 
the  sample  of  seed  that  was  examined  was 
rape  seed  or  turnip  seed. 

On  a  sale  of  lubricating  oil  ren  resented  to 
be  oil  of  the  seller's  own  manufacture  and  of 
the  best  quality,  a  sample  of  oil  be  In*  exhibited, 
which  the  purchaser  remarked  did  not  look  like 
the  oil  he  had  seen  of  the  seller's  manufacture, 
but  which  the  seller  assured  him  was  the 
best  he  had,  and  worth  a  certain  amount  per 
gallon,  it  was  be!d  that,  although  the  general 
rule  was  that,  when  pronerty  Is  sold  by  sa»nn!e 
the  samn'e.  and  not.  tve  descrlotion  bv  which 
the  pronertv  is  desj^nated,  is  tne  sole  st^ndaM 
bv  which  It  Is  tq  be  tested*  this  rule  did  not 
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apply  when  the  adoption  of  the  sample  had 
been  fraudulently  procured.  In  this  case  the 
oil  delivered  was  the  same  as  the  sample,  but 
the  sample  was  In  fact  crude  oil,  and  not  man- 
ufactured oil,  as  represented,  and  worth  very 
much  less  than  the  oil  the  purchaser  supposed 
he  was  buying.  Maute  v.  Gross,  56  Pa.  250. 
94  Am.  Dec.  62. 

But  it  has  been  held  by  the  Supreme  Court 
of  the  United  States  that  where  on  a  sale  of 
goods,  there  is  an  express  warranty  of  quality 
in  terms,  and  a  sample  delivered  and  accepted 
showing  the  quality,  there  is  no  implied  war- 
ranty that  the  articles  delivered  shall  be  those 
known  to  the  trade  by  the  names  used  to 
specify  them,  and  that  they  are  of  a  certain 
standard  of  quality.  De  Witt  v.  Berry,  134  I'. 
S.  306,  33  L.  ed.  896,  10  Sup.  Ct.  Rep.  536. 

And  it  was  said,  obiter,  In  Carson  v.  Balllie. 
19  Pa.  378v  57  Am.  Dec.  659;  that  when  a  sale 
Is  by  sample,  then  the  sample,  and  not  the 
name  given  in  the  bill  of  sale,  is  the  standard 
by  which  the  article  Is  to  be  tested,  because 
the  purchase  is  made  on  the  faith  of  the  cor- 
respondence between  the  sample  and  the  goods 
sold. 

Thus,  on  a  sule  by  sample  of  an  article  de- 
scribed as  "  barilla,"  the  purchaser  Is  not 
bound  to  accept  the  article,  unless  It  agrees 
with  the  sample ;  but,  where  it  agrees  with 
the  sample,  he  is  bound  for  the  purchase  price, 
although  the  goods  bought  were  in  fact 
"  kelp,"  an  inferior  article,  where  there  was 
no  express  warranty  or  fraud  on  the  part  of 
the  vendor,  who  supposed  the  article  to  be  bar- 
illa. Swett  v.  Colgate,  20  Johns,  196,  11  Am. 
Dec.  266.  The  court  said  that,  the  sale  beln^r 
by  sample,  the  only  warranty  was  that  the- 
bulk  of  the  article  corresponded  with  the 
sample. 

And  In  an  action  on  a  note  given  for  tin* 
purchase  price  of  goods  sold  as  barilla,  the 
purchaser  being  furnished  with  a  sample,  which 
he  had  analyzed,  It  Is  no  defense  that  the 
stuff  proved  to  be  not  barilla,  but  a  fraudulent 
preparation  of  no  value  whatever,  where  the 
vendor  had  simply  Imported  the  goods,  and 
was  guilty  of  no  fraud,  and  there  was  no  com- 
plaint that  it  differed  from  the  sample.  Welsh 
v.  Carter,  1  Wend.  185,  19  Am.  Dec.  473.  In 
this  case  the  fact  that  a  sample  had  been  given 
does  not  seem  to  be  considered  as  of  any  im- 
portance. The  case  is  not  discussed  from  the 
standpoint  of  an  implied  warranty  on  a  sale 
by  sam  pie. 

So,  samples  of  a  medicine  root  having  been 
submitted  to  a  dealer  In  herbs  and  roots  with 
the  request  of  prices  thereon,  and  the  dealer 
having  designated  the  sample  as  "  pink  root," 
and  made  a  price,  whereupon  numerous  ship- 
ments of  the  root  were  made  to  the  denier, 
which  were  received  and  paid  for  by  him  as 
pink  root,  and  which  were  identical  with  the 
original  sample,  the  seller  is  entitled  to  recover 
at  the  price  named,  although  the  root  was  not 
in  fact  what  the  dealer  had  supposed  It  to  be. 
but  a  root  of  another  variety  of  much  less 
value.  Meyer  Bros.  Drug  Co.  v.  Puckett,  130 
Ala.  331,  35  So.  1019. 

On  a  sale  of  goods  under  a  contract  con- 
taining a  stipulation  that  the  sellers  agreed  to 
deliver  a  certain  quantity  of  turpentine  copal 
varnish  and.  turpentine  japan  dryer,  to  be  ex- 
actly the  same  In  quality  as  they  make  for 
another  company,  and  as  per  sample  barrels 
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delivered,  there  is  no  implied  warranty  that  the 
sell  ere  shall  deliver  articles  known  to  the  trade 
by  the  names  of  turpentine  copal  varnish  and 
turpentine  japan  dryer,  and  of  a  certain  stand- 
ard of  quality.  De  Witt  v.  Berry,  134  U.  S. 
306,  33  L.  ed.  896,  10  Sup.  Ct.  Hep.  536. 

On  a  sale  of  seed  by  sample,  which  the  seller 
said  was  seed  barley,  and  which  tne  purchaser 
also  believed  to  be  so,  but  which  proved  to 
be  barley  big,  which  was  unfit  for  malting  pur- 
poses, where  the  purchaser  contended  that  seed 
barley  was  barley  suitable  for  malting  pur- 
poses, but  the  evidence  as  to  this  was  conflict- 
ing, the  court  held  that,  in  order  to  entitle  him 
to  recover,  he  must  show  this  by  clear  and 
irresistible  evidence,  and  also  that  there  was 
no  warranty  by  the  seller  that  the  barley  was 
seed  barley,  as  this  was  a  mere  matter  of 
opinion,  and  the  plaintiff  himself  believed  it 
to  be  such.  Carter  v.  Crick,  4  Hurlst.  &  N.  412. 
There  was  no  claim  in  this  case  that  the  seed 
delivered  was  not  the  same  as  the  sample. 

And  a  stipulation  in  a  contract  for  the  print- 
ing of  colored  lithographs  that  the  printer  shall 
use  best  Eastern  plate  paper  equal  to  sample 
furnished  by  the  party  for  whom  the  litho- 
graphs were  to  be  made  Is  satisfied  by  the  use 
of  paper  equal  in  quality  and  color  to  the 
sample  furnished,  and  the  best  adapted  for'  the 
purpose  of  printing  the  lithographs,  although 
It  was  not  the  best  quality  of  such  paper  made. 
Studer  v.  Bleisteln,  115  N.  Y.  316,  5  L.  R.  A. 
702,  22  N.  ET.  243. 

V.  Latent  defect  in  both  sample  and  bulk, 

a.  In  general. 

On  a  sale  of  goods  by  sample,  by  one  who 
Is  not  the  manufacturer.  If  there  is  a  defect 
in  the  bulk,  and  In  the  sample  itself,  which  is 
unknown  and  cannot  be  discovered  by  exami- 
nation, there  is  no  implied  warranty  against 
this  defect,  and  the  seller  is  not  responsible. 
Dickinson  v.  Gay,  7  Allen,  29,  83  Am.  Dec. 
656. 

And,  on  a  sale  of  hops  represented  to  be  of 
like  goodness  and  quality  with  a  sample  ex- 
hibited, there  is  no  implied  warranty  against 
deterioration  of  the  hops  by  heating  because 
they  had  been  fraudulently  watered  by  the 
grower  before  they  came  Into  the  hands  of  the 
seller,  who  was  wholly  Ignorant  of  the  fact, 
where  the  sample  was  fairly  taken,  and  fairly 
represented  the  bulk  at  the  time  It  was  taken, 
and  the  buyer  was  quite  as  good  a  Judge  of 
hops  as  the  seller,  and  knew  that  the  seMer  *v*s 
not  the  grower.  Parkinson  v.  Lee,  2  East,  314. 
The  representation  as  to  quality  is  held  In  this 
case  to  be  an  express  warranty,  A  case  quite 
similar  to  this  one  In  Its  facts,  is  Sands  v. 
Taylor,  5  Johns.  395,  4  Am.  Dec.  874,  supra, 
III ;  but  In  the  latter  case  the  defect  did  not 
exist  In  the  sample. 

That  a  vendor  of  goods  bv  sample  may  not 
be  presumed  to  affirm  tl»at  there  Is  not  an  un- 
known and  Invisible  defect  owing  to  natural 
causes  or  previous  management  bv  some  forner 
dealer,  is  stated  In  Bradford  v.  Manly.  13  Mass. 
139,  7  Am.  Dec.  122.  But  no  question  of 
latent  defect  was  involved  In  this  case. 

In  an  action  to  recover  the  nrlce  of  mnstarl 
seed,  the  defense  being  thnt  the  sale  was  hv 
sample,  and  the  bulk  did  not  correspond  with 
the  sample,  but  was  dirty,  impure,  and  Inferior, 
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and  that  this  impurity  was  not  discoverable 
upon  inspection;  but  that  the  seller  knew  of 
it,  and  fraudulently  represented  that  the  seed 
was  clean  and  free  from  impurity ;  where  the 
evidence  showed  that  the  bulk  delivered  corres- 
ponded with  the  sample,  but  was  in  fact  dirty 
and  impure  to  the  knowledge  of  the  seller,  and 
that  the  impurity  could  be  discovered  by  rub- 
bing the  grain  in  the  hands  or  on  white  paper, 
but  whether  or  not  It  was  apparent  from  mere 
inspection  was  a  disputed  question, — the  court 
held  that  the  contract,  by  Its  terms,  secured 
to  the  defendants  a  right  to  have  the  bulk  of 
the  goods  correspond  as  to  quality  and  appear- 
ance with  the  sample;  and  that  the  question 
whether  the  defect  was  invisible,  and  the  de- 
fendants were  in  fact  deceived,  relying  upon 
the  representation,  and  omitted  to  make  such 
an  examination  as  they  might  otherwise  have 
made,  was  for  the  Jury  to  determine  upon  all 
the  evidence.  Mayer  v.  Dean,  115  N.  Y.  556. 
5  L.  R.  A.  540.  22  N.  E.  261. 

b.  Where  sale  ie  by  manufacturer. 

The  principal  case  of  Nixa  Canning  Co.  v. 
Lehmann-Higginson  Grockhy  Co.  is  in  har- 
mony with  all  the  other  cases  that  have  de- 
cided the  question,  in  holding  that,  where  goods 
are  sold  by  sample  by  the  manufacturer,  there 
Is  an  implied  warranty  that  they  are  free  from 
any  latent  defects  existing  in  both  the  sample 
and  the  bulk  that  cannot  be  discovered  upon 
ordinary  Inspection. 

On  a  sale,  by  a  manufacturer,  of  worsted 
coatings  to  be  equal  In  quality  and  weight  to 
samples  furnished,  there  Is  an  Implied  war- 
ranty that  the  goods  shall  be  merchantable  as 
worsted  coatings;  and,  though  the  coatings 
supplied  corresponded  in  every  particular  with 
the  samples  the  buyer  may  recover  from  the 
manufacturer,  where,  owing  to  a  defect  which 
also  existed  in  the  sample,  but  was  latent  nnd 
not  discoverable  by  ordinary  inspection,  the 
Roods  were  unmerchantable,  and  not  suitable 
to  be  made  Into  coats,  although  the  manufac- 
turer himself  was  also  ignorant  of  the  defect. 
Drummond  v.  Van  Ingen,  L.  R.  12  App.  Cas. 
284. 

On  a  sale  by  sample  of  indigo-blue  cloth  by 
the  manufacturer,  where  the  cloth  agreed  with 
the  sample,  but,  owing  to  a  defect  not  dis- 
coverable by  ordinary  inspection,  the  foods 
were  not  fit  for  the  purpose  for  which  bought, 
It  was  held  that  there  was  no  implied  war- 
ranty of  fitness  for  a  particular  purpose,  where 
the  buyer  was  a  woolen  merchant,  and  the 
manufacturer  was  not  Informed,  and  could  not 
be  expected  to  know,  that  the  goods  were  to 
be  used  for  any  particular  purpose,  and  there 
was  nothing  to  show  that  the  cloth  was  un- 
suitable for  other  purposes  for  which  cloth 
of  that  description  was  frequently  used.  Jones 
v.  Padrett.  L.  R.  24  Q.  B.  DIv.  650. 

On  a  sale,  by  manufacturers,  by  sample,  of 
CTay  shlrttnro,  each  piece  to  weleh  a  certain 
amount,  there  is  an  Imolled  warranty  not  only 
that  the  roods  shall  conform  with  the  sample, 
but  thst  they  shall  he  merchantable  as  to  such 
matters  as  cannot  be  Judeed  o*  bv  sa'tp'e ;  and 
wh*re  China  c»»v  has  been  Introdnced  into  the 
fabric  to  bring  the  eooda  to  the  required  weight 
t*e  nnrchsaors  are  entity  to  recover  for 
breach  of  the  contract,  aHhoneh  the  defect 
exists  In  the  sample  as  well  as  In  the  goods. 
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Mody  v.  Gregson,  L.  R.  4  ETxch.  49.  Tbe  court 
said  that.  In  tbe  absence  of  a  sample,  a  war- 
ranty of  merchantable  quality  would  have  been 
Implied,  the  purchaser  not  having  an  opportu- 
nity to  Inspect  the  bulk ;  and  that  the  fact  that 
the  sale  was  by  sample  did  not  negative  tbe 
implied  terms  that  the  goods  should  be  mer- 
chantable, adding  that  doubtless  tbe  use  of  a 
sample  which,  to  a  person  of  ordinary  diligence 
and  experience,  would  disclose  the  want  of 
merchantable  quality,  negatives  an  implication 
of  merchantability,  but  that  this  was  not  so 
in  case  of  a  latent  defect  in  the  sample,  which 
could  not  be  discovered  by  ordinary  inspection. 

Upon  a  sale  of  goods,  by  a  manufacturer,  by 
sample,  there  Is  an  implied  warranty  that  there 
is  in  the  sample,  as  in  the  goods,  no  latent  de- 
fect that  cannot  be  ascertained  by  ordinary 
examination.  Dictum  in  Price  v.  Kohn,  09  111. 
App.  115. 

On  a  sale,  by  sample,  of  canned  lobsters,  by 
a  manufacturer  of  canned  goods,  there  is  an 
Implied  warranty  that  the  bulk  sold  shall  be 
equal  in  every  respect  to  the  sample,  and  also 
that  tbe  lobsters  shall  be  merchantable  and 
fit  for  food.     Leggett  v.  Young,  29  N.  B.  675. 

Where,  on  a  sale  of  armies'  shoes  by  sample, 
by  the  manufacturer,  it  was  discovered,  after 
Inspection  and  acceptance,  that  both  the  sample 
and  the  bulk  of  tbe  shoes  contained  paper  in 
the  sole,  It  was  contended  by  Brett,  J.,  in 
Hellbutt  v.  HIckson,  L.  R.  7  C.  P.  438,  that, 
since  the  inspection  was  Ineffectual  because  of 
a  latent  defect  for  which  the  manufacturer  was 
responsible,  the  buyers  were  entitled  to  return 
the  shoes.  But  the  other  two  Judges  In  the 
case  disagreed  with  this  opinion,  and  held  that, 
except  for  an  express  agreement  by  the  manu- 
facturers after  the  defect  was  discovered,  to 
take  back  all  shoes  In  the  soles  of  which  paper 
was  found,  the  buyers  could  not  have  rejected 
the  shoes. 

VI.  Rtsumt. 

A  sale  by  sample  Is  one  of  the  exceptions  to 
the  rule  caveat  emptor.  The  general  rule  that, 
on  a  sale  by  sample,  the  bulk  delivered  must 
correspond  in  kind  and  quality  with  the  sample, 
is  well  settled,  though  the  cases  differ  some- 
what as  to  the  theory  by  which  this  result  is 
reached.  The  majority  of  the  cases  hold  that, 
on  such  a  sale,  there  is  an  implied  warranty 
that  the  bulk  shall  equal  the  sample,  while 
others  hold  that  this  warranty  is  an  express 
one,  and  still  others  that  the  undertaking  is 
note  In  the  nature  of  a  warranty  at  all,  but  Is 
rather  a  condition  of  the  contract,  a  per- 
formance of  which  is  precedent  to  any  obliga- 
tion on  the  part  of  the  buyer. 

There  is  also  some  difference  of  opinion  as 
to  the  effect  of  a  representation  by  the  seller 
that  the  bulk  is  equal  to  the  samnle  exhibited, 
some  cases  holding  that  this  is  no  more  than 
a  representation,  and  adds  nothing  to  the  war- 
ranty Implied  from  the  exhibition  of  tbe  sample 
Itself,  while  other  cases  hold  that  any  affirma- 
tion of  this  kind  amounts  to  an  express  war- 
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ranty.     The   result,   however,  is  the   same   on 
either  theory. 

In  Pennsylvania  the  rule  originally  was  that 
a  sale  by  sample  implied  merely  that  the  bulk 
should  be  equal  in  kind  to  the  sample,  and 
that  there  was  no  warranty  as  to  tbe  quality. 
This  rule  was,  however,  changed  by  an  act  of 
tbe  legislature  In  1887,  and  tbe  law  in  Pennsyl- 
vania Is  now  the  same  as  in  all  the  other 
states.  And,  even  before  tbe  enactment  of  th<> 
statute,  it  was  held  that  when  the  sample 
was  made  the  standard  of  quality,  an  Implica- 
tion of  warranty  arose. 

Where  there  is  a  latent  defect  in  both  tho 
sample  and  the  bulk,  not  discoverable  by  or- 
dinary inspection,  the  seller  Is  not  responsible 
therefor  in  the  absence  of  fraud,  unless  he  Ik 
the  manufacturer  of  the  goods.  In  case  of  a 
sale  by  a  manufacturer,  it  is  held  that  there 
Is  an  implied  warranty  on  his  part  that  the 
goods  are  free  from  any  latent  defect  not 
discoverable    by    ordinary    inspection. 

Where  the  sale  Is  by  both  sample  and  de- 
scription, there  is  some  conflict  in  the  author 
ities  as  to  the  extent  of  the  warranty,  some  of 
the  cases  holding  that  the  goods  must  not  only 
correspond  to  the  sample  but  must  also  answer 
the  description,  while  others  hold  that  In 
such  case  the  sample,  and  not  the  name  given 
to  the  article,  is  tbe  standard  by  which  It  Is 
to  be  tested.  It  has  also  been  decided  that,  on 
a  sale  by  sample,  there  is  ordinarily  no  implied 
warranty  that  the  goods  are  suitable  for  the 
purpose  for  which  bought.  But  this  is  not 
true  where  the  sale  Is  by  the  manufacturer  of 
the  goods,  and  there  is  a  secret  defect  which 
renders  them  unfit  for  the  purpose  for  which 
bought. 

In  case  of  false  packing  of  goods,  the  fact 
that  the  seller  is  ignorant  thereof,  and  Innocent 
of  fraud,  does  not  relieve  him  from  liability  if 
the  goods  are  in  fact  inferior  to  the  Bam  pie  by 
which  sold.  But  it  has  been  held  that,  on  a 
sale  of  tobacco  by  a  sample  drawn  by  the 
state  Inspector  in  the  mode  prescribed  by 
law,  there  Is  no  implied  warranty  as  to  tbe 
quality  of  the  bulk. 

As  to  what  constitutes  a  sale  by  sample,  the 
rule  Is  well  settled  that  the  parties  to  the 
contract  must  have  regarded  the  sample  as 
the  standard  by  which  the  goods  were  to  be 
judged,  and  that  the  mere  exhibition  of  a 
sample,  without  more,  will  not,  of  Itself,  raise 
a  warranty  as  to  the  quality  of  the  bulk. 
Strictly  speaking,  in  order  to  constitute  a  sale 
by  sample,  the  goods  should  be  in  esse,  and  a 
sale  of  goods  which  have  no  existence  at  the 
time  of  the  sale  cannot  be  accurately  called  a 
sale  by  sample,  although  it  is  agreed  that  tbey 
shall  be  equal  in  kind  and  quality  to  the 
samples  exhibited.  This  undertaking  that  the 
goods  shall  be  equal  to  the  sample  is  really  a 
condition  of  the  contract,  and  not  a  warranty : 
but  the  courts  have  frequently  failed  to  observe 
this  distinction,  and  have  usually  held  such 
cases  to  be  sales  by  sample. 

P.  H.  T,. 
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NEBRASKA  SUPREME  COURT. 


William  F.  STOECKER,  Plff.  in  Err., 

v. 

Julius  D.  NATHANSON. 

( Neb ) 

1.  Evidence  of  the  circumstance*  of 
plaintiff's  family  and  the  filthy  con- 
dition of  the  Jail  used  for  the  imprison- 
ment Is  admissible  to  prove  special  damages 
in  an  action  for  malicious  prosecution  and 
false  imprisonment. 

2.  Low  of  employment  because  of  false 
imprisonment  is  an  element  of  damages, 
where,  because  of  the  Imprisonment,  an  offer 
of  employment  was  withdrawn,  although  no 
contract  had  actually  been  executed. 

8.  When  the  facts  upon  which  prob- 
able cause  for  an  arrest  depend  are 
in  dispute,  the  question  of  the  existence  of 
such  cause  must  be  left  to  the  jury  for  de- 
termination under  proper  instructions  by 
the  court. 

4.  A  special  instruction  must  be  re- 
quested, embracing;  the  facts  which  are 
claimed  to  constitute  probable  cause  for  an 
arrest,  before  an  objection  will  lie  to  the 
general  definition  thereof,  given  by  the  court 
to  the  jury  in  an  action  for  false  imprison- 
ment. 

(March   17,   1904.) 

ERROR  to  the  District  Court  for  Douglas 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  alleged  malicious  prosecution 
and  false  imprisonment.     Affirmed. 

The  facts  are  stated  in  the  Commis- 
sioner's opinion. 

Messrs.  Brome  &  Burnett  and  Frank 
Crawford,  for  plaintiff  in  error: 

If  the  apparent  facts  are  such  that  a 
discreet  and  prudent  person  would  be  led 
to  the  belief  that  the  accused  had  committed 
a  crime,  he  will  not  be  liable  in  an  action 
for  malicious  prosecution,  although  it  may 
turn  out  that  the  accused  was  entirely 
innocent. 

Chicago,  B.  d  Q.  R.  Co.  v.  Kriski,  30  Neb. 
217,  46  N.  W.  520;  Diers  v.  Mallon,  46 
Neb.  121,  50  Am.  St.  Rep.  598,  64  N.  W. 
722 ;  Fry  v.  Kaessner,  48  Neb.  137,  66  N.  W. 
1126;  Rider  v.  Murphy,  47  Neb.  857,  66 
N.  W.  837. 

The  trial  court  erred  in  submitting  to 
the  jury,  as  a  matter  of  fact,  to  be  ascer- 
tained by  them,  the  question  whether  or  not 
there  was  probable  cause  for  the  criminal 
prosecution.  It  was  the  duty  of  the  court 
to  inform  the  jury  what  facts  constituted 
probable  cause  in  the  case. 

Note. — For  a  collection  of  authorities  as  to 
measure  of  damages  in  actions  for  malicious 
prosecution,  see  note   to  Pope  v.  Pollock,  4  L. 
R.  A.  257. 
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Turner  v.  O'Brien,  5  Neb.  542;  Ross  v. 
Langtoorthy,  13  Neb.  495,  14  N.  W.  515; 
Dreyfus  v.  Aul,  29  Neb.  191,  45  N.  W.  282; 
Jonasen  v.  Kennedy,  39  Neb.  313,  58  N.  W. 
122;  Nehr  v.  Vobbs,  47  Neb.  863,  66  N. 
W.  864. 

The  evidence  respecting  the  employment 
of  plaintiff  was  improperly  received. 

The  court  erred  in  receiving  evidence 
respecting  the  sanitary  condition  of  the  cell 
in  which  plaintiff  was  confined,  and  the 
physical  and  mental  injuries  sustained  by 
plaintiff  on  account  thereof. 

Zebley  v.  Storey,  117  Pa.  478,  12  Atl. 
569;   Vansickle  v.  Brown,  68  Mo.  627. 

Messrs.  I.%R.  Andrews  and  Baldrige 
ft  DeBord,  for  defendant  in  error: 

Error  cannot  be  assigned  for  the  failure 
of  the  court  to  charge  the  jury  in  the 
absence  of  a  specific  request  so  to  do. 

11  Enc.  PI.  &  Pr.  p.  217;  Peterson  v. 
Toner,  80  Mich.  350,  45  N.  W.  347 ;  Lueck 
v.  Heisler,  87  Wis.  644,  58  N.  W.  1101; 
Ewing  v.  Sanford,  19  Ala.  605;  Pullen 
v.  Qlidden,  68  Me.  559;  Sanford  V.  Craig. 
52  Neb.  483,  72  N.  W.  864 ;  South  Omaha 
v.  Meyers,  3  Herdman  (Neb.)  699.  92  N.  W. 
743;  Sioux  City  d  P.  R.  Co.  v.  Finlayson, 
16  Neb.  578,  49  Am.  Rep.  724,  20  N.  W. 
860;  Burlington  d  M.  R.  Co.  v.  Schluntz, 
14  Neb.  425,  16  N.  W.  439;  Sioux  City 
R.  Co.  v.  Brown,  13  Neb.  317,  14  N.  W. 
407. 

The  evidence  respecting  the  employment 
of  plaintiff  was  properly  received. 

Willard  v.  Homes,  B.  d  Bay  dens,  2  Misc. 
303,  21  N.  Y.  Supp.  998 ;  Fiola  v.  McDon- 
ald, 85  Minn.  147,  88  N.  W.  431;  Old- 
father  v.  Zent,  21  Ind.  App.  307,  52  N.  E. 
236. 

In  an  action  for  false  imprisonment  proof 
of  the  circumstances  of  plaintiff's  family, 
and  of  the  filthy  condition  of  the  jail  used 
for  the  imprisonment,  is  admissible  upon 
the  question  of  mental  anguish. 

Fenelon  v.  Butts,  53  Wis.  344,  10  N.  W. 
501;  Zebley  v.  Storey,  117  Pa.  478,  12 
Atl.  569;  Davis  v.  Seeley,  91  Iowa,  583, 
51  Am.  St.  Rep.  356,  60  N.  W.  183;  San 
Antonio  d  A.  P.  R.  Co.  v.  Griffin,  20  Tex. 
Civ.  App.  91,  48  S.  W.  542;  Drumm  v. 
Cessnum,  61  Kan.  467,  59  Pac.  1078; 
Atchison,  T.  d  S.  F.  R.  Co.  v.  Rice,  36  Kan. 
593,  14  Pac.  229 ;  Joyce,  Damages,  §  437 ; 
Clarke  v.  American  Dock  d  Improv.  Co. 
35  Fed.  478;  Driggs  v.  Morgan,  10  Rob. 
(La.)    119;   Sedgw.  Damages,  §   457. 

Oldham,   C,    filed   the   following   opin- 
ion: 
This  was  an  action  for  malicious  prose- 
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cution.  There  was  a  trial  to  a  jury  in  the 
court  below,  verdict  for  plaintiff,  judg- 
ment on  the  verdict,  and  defendant  brings 
error  to  this  court. 

The  facts  underlying  the  controversy  ap- 
pear to  be  that  plaintiff,  Nathanson,  had 
made  an  arrangement  with  one  Lagazza, 
who  was  a  customer  of  a  cigar  company  of 
which  defendant,  Stoecker,  was  the  manag- 
ing officer,  by  which  Nathanson  was  to  sell 
cigars  on  commission  purchased  from  La- 
gazza. The  evidence  shows  that  Lagazza 
introduced  plaintiff  to  the  officers  of  the 
cigar  company,  and  authorized  the  purchase 
by  plaintiff  of  two  different  bills  of  cigars, 
both  of  which  were  paid ;  that  afterwards 
plaintiff  came  alone  to  the  establishment, 
and  purchased  a  bill  on  the  credit  of 
Lagazza.  Shortly  after  this  purchase  La- 
gazza went  to  California,  and,  the  com- 
pany learning  of  his  removal,  it  mailed  to 
him  a  statement  of  the  account.  On  re- 
ceipt of  this  statement  he  denied  liability, 
and  alleged  that  plaintiff  had  made  the  pur- 
chase without  any  authority  from  him. 
After  receiving  this  information,  some  of 
the  officers  of  defendant's  company  called  on 
plaintiff,  and  demanded  ^payment  of  the 
bill,  which  was  refused,  plaintiff  claiming 
that  he  had  purchased  the  goods  at  La- 
gazza's  request.  The  matter  remained  in 
this  shape  for  some  time,  and  until  La- 
gazza's  return  to  Omaha.  Then,  after  some 
fruitless  attempts  to  collect  the  bill,  de- 
fendant procured  the  arrest  of  plaintiff  on  a 
criminal  information  charging  him  with 
having  obtained  these  goods  by  false  pre- 
tenses. Plaintiff  was  arrested  on  a  warrant 
issued  on  this  information  in  the  afternoon, 
and  confined  in  the  city  jail  of  Omaha  the 
remainder  of  the  day,  the  night  following, 
and  a  portion  of  the  succeeding  day,  when 
he  secured  his  release  by  procuring  a  bond 
for  his  appearance  in  the  criminal  case. 
The  prosecution  was  subsequently  dismissed, 
and  this  suit  was  afterwards  instituted. 

In  plaintiff's  petition  it  was  alleged,  in 
aggravation  of  damages,  that  the  city  jail 
in  which  he  was  confined  was  in  an  un- 
healthy and  filthy  condition,  "  swarming 
with  noxious  vermin,  and  filled  with  drunk- 
ards, thieves,  and  vicious  characters,"  and 
that  plaintiff's  wife  was  in  a  delicate  con- 
dition, about  to  be  confined,  and  was  living 
alone  with  plaintiff  and  a  four-year-old 
child.  He  also  alleged,  in  aggravation,  that* 
on  account  of  the  prosecution,  his  credit 
was  destroyed,  so  that  he  could  not  pur- 
chase goods  to  sell  on  commission,  apd 
that  he  bad  a  position  offered  him  at  a 
salary  of  $100  a  month  for  one  year,  which 
position  was  refused  him. on  account  of  his 
arrest  and  imprisonment.  The  court  per- 
mitted plaintiff,  over  .defendant's  objection, 
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to  introduce  proof  strongly  tending  to  sup- 
port each  of  these  allegations  of  special 
damage.  Plaintiff  also  offered  proof  tend- 
ing to  show  that  defendant,  before  procur- 
ing plaintiff's  arrest,  had  been  informed  by 
two  credible  witnesses  that  Lagazza  had 
told  each  of  them  that  he  had  authorized 
plaintiff  to  make  the  purchase  on  his  ( La- 
gazza 's)  credit.  One  of  these  witnesses 
testifies  that  on  receiving  this  information 
defendant  said  he  was  going  to  arrest  him 
any  how;  that  plaintiff  was  too  mouthy: 
Dnd  that  he  would  knock  him  out  of  a 
political  appointment,  to  which  he  aspired, 
by  having  him  arrested.  Defendant,  in  his 
testimony,  on  the  contrary,  denied  these 
conversations,  and  alleged  that  he  acted 
in  good  faith  in  making  the  arrest  on  the 
information  which  he  received  from  La- 
gazza, and  on  which  he  relied  as  being  true 
when  the  complaint  was  filed.  He  also 
testified  that  he  made  a  true  statement  of 
his  information  to  an  attorney  to  whom  he 
had  intrusted  the  co1  lection  of  the  debt,  and 
also  to  the  city  attorney  of  Omaha,  before 
filing  the  information.  It  was  conceded  by 
both  the  city  attorney  and  private  counsel 
that  the  defendant  only  told  them  of  the 
information  he  had  from  Lagazza,  and 
said  nothing  of  any  conversation  that  ho 
had  had  with  other  witnesses.  Defendant 
also  testified  that  before  filing  the  com- 
plaint he  had  inquired  of  different  witnesses 
(naming  them)  as  to  plaintiff's  general 
reputation,  and  that  they  had  told  him 
that  they  knew  him,  and  that  his  reputation 
was  bad.  These  witnesses,  however,  were 
examined,  and  contradicted  the  defendant 
on  this  question,  and  testified  that  they 
had  to'd  him,  so  far  as  they  knew,  that 
plaintiff's  reputation  was  good.  This  state 
jnent  of  facts  disposes  of  the  first  alleged 
error  called  to  our  attention  in  defendant's 
brief,  which  is  that  the  court  erred  in  not 
directing  a  verdict  for  defendant  at  the 
close  of  the  testimony.  We  will  therefore 
pass  to  his  other  allegations  of  error. 

It  is  urged  that  the  court  erred  in  the  ad- 
mission of  evidence,  tending  to  show  the 
condition  of  plaintiff's  family  and  the  con- 
dition of  the  jail  in  which  he  was  incar- 
cerated at  the  tinie  of  his  arres*.  This  con- 
tention is  based  on  the  theory  that  defend- 
ant had  no  knowledge  of  either  the  im- 
proper condition  of  the  jail  or  of  the  con- 
dition of  plaintiff's  family  when  he  filed 
the  information,  and  hence,  that  special 
damages  arising  from  these  causes  could 
not  have  been  contemplated  by  the  defend- 
ant when  he  instituted  the  prosecution. 
On  the  question  of  the  admission  of  testi- 
mony as  to.  the  sanitary  condition  of  the 
fail  in  which  plaintiff  was  confined,  we  are 
cited  to  the  case  of  Zebley  v.  8torey,  117 
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Pa.  478,  12  Atl.  569,  which  is  a  case 
squarely  in  point,  tending  to  support  de- 
fendant's theory  as  to  the  inadmissibility 
of  this  evidence.  It  appears,  however,  that 
this  case  is  wrong  in  principle,  and  stands 
practically  alone  against  the  clear  weight 
of  authority  both  in  the  United  States  and 
in  England.  The  well-considered  cases  on 
this  question  hold,  with  this  single  excep- 
tion, that  in  an  action  for  false  imprison- 
ment or  malicious  prosecution  proof  of  the 
circumstances  of  plaintiff's  family  and  the 
filthy  condition  of  the  jail  used  for  the  im- 
prisonment is  admissible  to  prove  special 
damages.  In  support  of  this  doctrine  may 
be  cited  Fenelon  v.  Butts,  53  Wis.  344,  10 
N.  W.  501 ;  Davis  v.  Seeley,  91  Iowa,  583, 
51  Am.  St.  Rep.  356,  60  N.  W.  183;  Ban 
Antonio  d  A.  P.  R.  Co.  v.  Griffin,  20  Tex. 
Civ.  App.  91,  48  S.  W.  542;  Drumm  v. 
Cessnum,  61  Kan.  467,  59  Pac.  1078 ;  Qlarkc 
v.  American  Dock  ct  Improv.  Co.  35  Fed. 
478;  Joyce,  Damages,  §  437:  Sedgw. 
Damages,  §  457. 

It  is  next  contended  that  the  court  erred 
in  admitting  testimony  in  support  of  plain- 
tiff's claim  that  he  was  refused  employment 
by  Baker  &  Company  at  a  salary  of  $1,200 
a  year,  and  that  because  of  his  arrest  this 
offer  of  employment  was  withdrawn  by  the 
firm.  This  contention  is  based  on  the  fact 
that  the  evidence  shows  that  at  the  time 
of  plaintiff's  arrest  the  offer  had  not  been 
accepted,  nor  a  contract  drawn  and  signed 
by  the  parties  to  evidence  the  agreement; 
and  it  is  also  urged  that,  because  plaintiff 
could  not  have  maintained  an  action  against 
Baker  &  Company  for  the  pecuniary  loss 
under  this  offer,  he  should  not  be  permitted 
to  recover  as  against  the  defendant  any- 
thing for  loss  ef  employment  with  that  firm. 
While  it  is  probably  true  that  plaintiff 
could  not  maintain  an  action  against  Baker 
&  Company  for  withdrawing  this  offer  of 
employment,  yet  from  the  testimony  in- 
troduced in  this  case  it  appears  that,  but 
for  the  arrest  of  plaintiff,  he  could  have 
entered  into  this  contract,  and  would  have 
done  so  had  the  offer  not  been  withdrawn. 
Hence,  the  loss  of  this  employment  was 
certainly  a  legitimate  element  of  the  dam- 
ages which  he  sustained  by  reason  of  his 
arrest.  In  submitting  this  element  of  dam- 
ages to  the  jury,  the  court  said  that,  if 
they  found  for  plaintiff,  they  might  take 
into  consideration  his  loss  of  employment,  if 
any,  caused  by  his  arrest.  As  a  general 
proposition,  this  instruction  was  faultless 
(Willard  v.  Holmes,  B.  &  Haydcns,  2 
Misc.  303,  21  N.  Y.  Supp.  998;  Fiola  v. 
McDonald,  85  Minn.  147,  88  N.  W.  431; 
Oldfather  v.  Zent,  21  Ind.  App.  307,  52  N. 
E.  236) ;  and,  if  defendants  desired  the 
court  to  specifically  exclude  the  pecuniary 
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profits  that  might  have  arisen  from  the  con- 
tract had  it  been  actually  entered  into 
between  plaintiff  and  Baker  &  Company, 
they  should  have  requested  such  an  obstruc- 
tion.   This,  however,  they  did  not  do. 

We  now  reach  the  question  most  serious- 
ly urged  for  our  consideration,  both  in  the 
brief  and  in  the  oral  argument  submitted  by 
counsel  for  defendant,  and  that  is  that  the 
court  submitted  the  question  of  probable 
cause  to  the  jury,  instead  of  determining  it 
as  a  question  of  law.  By  the  shimmer- 
ing and  uncertain  Tight  from  both  dicta 
and  decision  in  numerous  cases  adjudged  by 
this  court,  we  shall  consider  and  attempt 
to  solve  this  question  as  applicable  to  the 
record  now  before  us.  In  the  first  place,  in 
actions  for  malicious  prosecution,  if  the 
facts  are  admitted,  the  question  of  probable 
cause  or  want  of  probable  cause  is  then  a 
question  of  law  for  the  determination  of  the 
court,  and  not  a  question  of  fact  for  the 
jury.  But  in  the  case  at  bar,  as  in  most 
cases  of  this  kind,  the  question  as  to 
whether  there  was  probable  cause  for  the 
prosecution  depends  upon  a  finding  of  facts 
on  conflicting  testimony  which  it  is  the 
peculiar  province  of  the  jury  to  make  under 
proper  directions  from  the  court.  In  the 
instant  case  no  instruction  was  asked  by 
defendant  for  a  legal  determination  of  what 
constituted  probable  cause  on  a  group  of 
facts  collated  from  the  testimony,  nor  was 
any  instruction  requested  by  either  party 
on  this  question.  The  court,  after  stating 
at  length  the  issues  arising  on  the  plead- 
ings, instructed  the  jury  that,  to  authorize 
a  suit  for  malicious  prosecution,  three 
things  must  occur:  (1)  The  motive  must 
have  been  malicious;  (2)  the  prosecution 
must  have  been  instituted  without  prob- 
able cause;  and  (3)  the  criminal  prose- 
cution complained  of  must  have  been  ter- 
minated. The  court  further  said  in  para- 
graph 5  of  instructions :  "  By  the  term 
'probable  cause*  is  meant  the  existence 
of  such  facts  and  circumstances  as  would 
excite  the  belief  in  a  reasonably  prudent 
man's  mind,  acting  on  the  facts  or  infor- 
mation within  the  knowledge  of  the  com- 
plaining witness  at  the  time,  that  the 
person  charged  was  guilty  of  the  crime  for 
which  he  was  prosecuted."  It  is  not 
claimed  that  there  is  anything  vicious  in 
this  definition  of  probable  cause,  but  the  ob- 
jection urged  is  that  the  instruction  is  too 
general  and  vague,  and  leaves  the  jury  to 
determine  this  question  without  having 
their  attention  called  to  the  particular  facts 
in  the  cnse  that  would  constitute  probable 
cause.  The  only  other  instruction  touching 
on  this  question,  given  by  the  court,  is  as 
follows :  "  If  you  beMeve  from  the  evidence 
in  this  case  that  the  facts  and  circumstances 
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upon  which  the  complaining  witness,  Stoeck- 
er,  in  the  criminal  case,  based  his  action 
in  the  prosecution  of  the  plaintiff,  were  such 
as  to  excite  the  belief  in  a  reasonably 
prudent  man's  mind,  acting  on  such  facts 
and  circumstances  as  is  shown  from  the 
evidence  were  within  the  knowledge  of  the 
said  complaining  witness  at  the  time  said 
prosecution  was  instituted,  that  the  plain- 
tiff, Nathanson,  was  guilty  of  the  crime 
charged  and  for  which  he  was  prosecuted, 
then  there  was  probable  cause  for  his  arrest; 
or  if  you  find  from  the  evidence  that  plain- 
tiff, Nathanson,  for  the  purpose  of  terminat- 
ing the  criminal  cause  and  preventing  the 
due  prosecution  of  the  same,  settled  or  con- 
sented to  the  settlement  of  the  transac- 
tion on  which  said  criminal  suit  was  based, 
then  in  either  event  you  should  find  for 
the  defendant,  Stoecker,  in  this  case."  It 
is  not  claimed  that  there  is  any  inherent 
error  in  this  instruction,  but  the  same  ob- 
jection is  urged  as  is  alleged  against  the 
preceding  one.  It  will  be  noticed,  how- 
ever, that  in  this  last  instruction  the  court 
does  determine,  as  a  matter  of  law,  that 
there  was  probable  cause  for  plaintiff's 
arrest  under  the  conditions  stated  in  the 
instruction,  and  that,  if  the  jury  were 
guided  by  this  instruction,  and  found  from 
the  evidence  that  defendant  acted  in  good 
faith  as  a  prudent  man  should  have  done  on 
all  the  facts  and  circumstances  within  his 
knowledge  at  the  time  the  prosecution  was 
instituted,  he  was  not  liable  in  this  action. 
Now,  unless  a  different  rule  of  practice 
is  to  be  established  in  actions  for  malicious 
prosecution  from  that  which  governs  in 
other  civil  actions,  it  is  apparent  that  the 
defendant  cannot  complain  of  either  of  these 
instructions  because  too  general  in  their 
nature  without  first  requesting  a  more 
specific  instruction  of  the  trial  court.  But 
it  is  urged  by  counsel  for  defendant  that  a 
different  rule  does  apply  in  actions  of 
this  nature,  and  in  support  of  this  con- 
tention we  are  cited  to  Turner  v.  O'Brien, 
5  Neb.  542.  The  third  syllabus  of  this 
case  announces  a  general  doctrine,  which, 
examined  independent  of  the  opinion  itself, 
would  seem  to  support  defendant's  con- 
tention. An  examination  of  this  case  shows 
that  the  opinion  was  written  in  a  suit 
for  malicious  prosecution  on  the  charge  of 
larceny,  in  which  the  defendant  prevailed  in 
the  court  below,  and  that  the  instruction 
condemned  was  one  which  did  attempt  to 
group  the  facts  which  would  warrant  a 
prosecution  for  larceny,  and  that  in  the 
group  of  facts  the  felonious  intent  in  the 
taking  of  the  property  was  omitted.  For 
this  error  the  cause  was  reversed  and  re- 
manded. There  was  nothing  in  the  case  to 
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determine  that  any  different  rule  applied  in 
actions  for  malicious  prosecution  and  other 
civil  causes  in  requiring  the  tender  of  a 
proper  instruction  before  permitting  an  ob- 
jection to  a  harmless  general  instruction 
given  by  the  court.  Ross  v.  Langvoorthy,  13 
Neb.  495,  14  N.  VV.  515,  also  cited,  does  not 
support  the  contention  in  any  particular, 
but  does  give  with  approval  a  definition 
of  probable  cause  similar,  in  substance,  to 
that  given  by  the  court  in  the  case  at  bar. 
The  only  thing  decided  in  the  syllabus  of 
this  case  is  that  where  it  appears  that  the 
prosecution  was  instituted  for  another  pur- 
pose than  to  vindicate  the  law  and  punish 
crime,  a  malicious  motive  may  be  inferred. 
The  next  case  relied  upon  is  Dreyfus  v. 
Aul,  29  Neb.  191,  45  N.  W.  282.  This  case 
contains  some  dicta  along  the  line  of  de- 
fendant's contention.  An  examination,  how- 
ever, shows  that  this  was  a  suit  for  ma- 
licious prosecution  in  which  the  court  sub- 
mitted the  question  to  the  jury  without  any 
instruction  attempting  to  define  probable 
cause.  It  also  shows  that  two  instructions 
properly  defining  probable  cause  were  re- 
quested by  defendant,  and  both  refused.  It 
is  therefore  apparent  that  it  was  not  be- 
cause of  the  neglect  of  the  court  to  group 
the  facts  that  would  constitute  probable 
cause  in  an  instruction  not  requested  that 
this  case  was  reversed.  The  next  case 
relied  upon  is  Jonasen  v.  Kennedy,  39  Neb. 
313,  58  N.  W.  122.  This  case,  however, 
seems  to  be  against  defendant's  contention, 
for  here  it  is  held  that  it  is  not  error  to 
give  a  general  instruction  defining  probable 
cause  in  practically  the  same  language  as 
the  one  given  in  the  case  at  bar ;  and  it  is 
also  held  that  defendants  could  not  be  heard 
to  complain  of  this  instruction,  because 
they  themselves  had  made  a  similar  re- 
quest showing  that  no  different  rule  of 
practice  was  recognized  in  cases  of  this 
nature  and  other  civil  actions.  The  last 
case  cited  in  support  of  this  contention  is 
Nehr  v.  Dobbs,  47  Neb.  863,  66  N.  VV.  864, 
but  this  case  fails  to  throw  any  light  on 
the  controversy  in  any  question  actually 
decided.  The  question  there  determined  was 
that,  where  the  facts  are  established,  the 
question  of  probable  cause  is  a  question  of 
law,  and  with  this  contention  we  have  no 
quanrel.  In  the  case  of  Tucker  v.  Cannon, 
twice  examined  by  this  court — 28  Neb.  196, 
44  N.  W.  440,  and  32  Neb.  444,  49  N.  W. 
435 — the  only  instruction  given  on  the  ques- 
tion of  probate  cause  was  one  general  in  its 
nature,  and  of  similar  purport  to  the  fifth 
instruction  in  the  instant  case.  In  this  case 
there  was  judgment  for  p'aintiff,  and  the 
judgment  was  affirmed,  and  at  the  rehear- 
ing the  instruction  was  approved;  and  the 
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court  clearly  indicated  that  the  rule  of  re- 
view in  cases  of  this  nature  was  the  same 
as  in  other  civil  cases. 

Much  of  the  apparent  confusion  in  the 
discussion  of  the  question  as  to  whether 
probable  cause  is  a  question  of  law  for  the 
court  or  a  mixed  question  of  law  and  fact 
to  be  determined  by  the  jury  arises  from 
the  fact  that  in  the  early  history  of  these 
actions  it  was  the  established  practice  for 
the  defendant  in  his  plea  to  set  forth  the 
facts  on  which  he  relied  for  justification. 
When  the  plea  was  filed,  it  was  then  de- 
termined on  demurrer  whether  or  not  the 
facts  relied  upon  by  defendant  were  suffi- 
cient to  show  probable  cause.  This  system 
of  practice  gave  rise  to  the  doctrine  that 
the  question  of  probable  cause  is  one  of  law 
for  the  court,  and  not  for  the  jury.  But,  as 
before  intimated,  in  actual  practice  in  these 
later  days  this  method  can  only  be  resorted 
to  on  an  agreed  statement  of  facts  which 
seldom  occurs  in  proceedings  of  this  nature. 
So  that  it  is  necessary,  where  the  facts  are 
in  dispute  on  which  probable  cause  de- 
pends, to  practically,  if  not  theoretically, 
leave  the  jury  to  determine  the  question 
under  proper  instructions.  We  think  the 
decided  weight  of  modern  authority  is  that, 
where  a  general  instruction  properly  defining 


probable  cause  is  given  to  a  jury  in  a  case 
of  malicious  prosecution,  it  is  the  duty  of 
counsel,  if  they  desire  a  more  specific  in- 
struction on  facts  abstracted  from  the  testi- 
mony, to  group  such  facts,  and  request  the 
instruction  to  authorize  them  to  complain 
of  the  general  instruction  given.  Cole  v. 
Curtis,  16  Minn.  182,  Gil.  161;  Donnelly  v. 
Burkett,  75  Iowa,  613,  34  N.  W.  330; 
Peterson  v.  Toner,  80  Mich.  350,  45  N.  W. 
347 ;  Leuck  v.  Heisler,  87  Wis.  644,  58  N. 
W.  1101;  Ewing  v.  Sanford,  19  Ala.  605; 
11  Enc.  PI.  &  Pr.  p.  217. 

Having  thus  disposed  of  all  the  alleged 
errors  called  to  our  attention  in  defendant's 
brief,  we  recommend  that  the  judgment  of 
the  trial  court  be  affirmed. 

Ames  and  Hastings,  CC,  concur. 

Per  Curiam* 

The  conclusions  reached  by  the  commis- 
sioners are  approved,  and,  it  appearing  that 
the  adoption  of  the  recommendations  made 
will  result  in  a  right  decision  of  the  cause, 
it  is  ordered  that  the  judgment  of  the  Dis- 
trict Court  be  affirmed. 

Petition    for    rehearing   overruled. 
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ROGERS,   Attorney  General,   Appt., 
v. 
Avery  E.  MOORE,  State  Auditor. 
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1.  Tne  expense  of  the  maintenance  of 
a  state  militia  la  a  necessary  expense  of 
government,  within  the  meaning  of  a  consti- 
tutional provision  that  appropriations  for 
other  purposes  must  receive  the  assent  of 
two  thirds  of  the  members  of  the  legislature. 

2.  That  a  portion  of  the  state  militia 
has  assumed  the  character  of  a  vol- 
untary organisation,  and  expects  to  re- 
ceive aid  as  such  from  the  Federal  govern- 
ment, does  not  prevent  Its  maintenance  being 
a  necessity  of  the  government,  within  the 
meaning  of  a  constitutional  provision  al- 
lowing appropriations  for  such  purposes  to 
be  made  by  a  mere  majority  vote  of  the 
legislature. 

3.  A  provision  in  a  bill  making  an  ap- 
propriation for  the  maintenance  of 
a   state   militia,   which    makes  an   appro- 

Notb. — As  to  validity  of  Imposition  of  tax 
on  county  for  maintenance  of  state  militia,  see, 
in  this  series,  Florida  em  rel.     Milton  v.  Dick- 
enson, 60  L.  R.  A.  539. 
70  L.  R.  A. 


prlation  for  the  use  of  the  adjutant  general, 
and  thereby  impliedly  repeals  a  statute  im- 
posing the  duties  of  such  officer  upon  the 
governor's  private  secretary,  is  not  so  for- 
eign to  the  main  object  of  the  bill  as  to 
fall  within  the  condemnation  of  a  constitu- 
tional provision  that  appropriations  shall  he 
made  by  separate  bills,  each  embracing  but 
one  subject. 

(Hill,  Ch.  J.,  distent*.) 
(June  24,  1905.) 

APPEAL  by  relator  from  a  decree  of  the 
Pulaski  Chancery  Court  dismissing  a 
suit  brought  to  restrain  the  drawing  of  an 
appropriation  warrant  for  the  payment  of 
expenses  of  the  state  militia.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robert  L.  Rogers,  Attorney 
Genera],  and  James  H.  Stevenson,  for 
appellant: 

The  courts  have  the  power,  and  it  is  their 
duty,  to  decide  whether  or  not  an  appro- 
priation is  for  a  necessary  expense  of 
government. 

Vinsant  v.  Knox,  27  Ark.  266;  Smithee 
v.  Qarth,  33  Ark.  17 ;  Smithee  v.  Campbell, 
41  Ark.  471;  Rogers  v.  State,  72  Ark.  565, 
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82  S.  W.  160;  Knight  v.  Shelton,  1  Ark. 
Law  Rep.  407 ;  State  v.  Crawford,  35  Ark. 
237 ;  Lewis's  Sutherland,  Stat  Constr.  §  41 ; 
Allen  v.  State  Auditors,  122  Mich.  324, 
47  L.  R.  A.  117,  80  Am.  St.  Rep.  573,  81  N. 
W.  113;  Palmer  v.  Bank  of  Zumbrota,  72 
Minn.  266,  75  N.  W.  380;  Cooley,  Const. 
Lim.  7th   ed.  pp.  245,  246. 

Mr.  Charles  Jacobson,  for  respondent: 
The  question,  what  is  a  necessary  ex- 
pense, must  be  answered  by  the  legislature. 
M'Culloch  v.  Maryland,  4  Wheat.  316,  4 
L.  ed.  579;  Davis'v.  Gaines,  48  Ark.  370,  3 
8.  W..  184;  Boyd  v.  Bryant,  35  Ark.  73, 
37  Am.  Rep.  6;  Carson  v.  St.  Francis  Le- 
vee District,  59  Ark.  513,  27  S.  W.  590: 
Powell  v,  Durdcn,  61  Ark.  21,  31  S.  \V. 
740. 

MoCulloeli,  J.,  delivered  the  opinion 
of  the  court: 

The  attorney  general  brought  this  suit 
in  the  Pulaski  chancery  court  to  restrain 
the  auditor  of  state  from  drawing  his  war- 
rant upon  funds  appropriated  by  an  act  of 
the  general  assembly  approved  March  17, 
1905,  the  title  and  preamble  of  which  read 
as  follows:  "An  Act  to  Promote  the  Effi- 
ciency of  the  Arkansas  State  Guard,  and 
for  Other  Purposes.  Whereas,  the  strength 
of  the  Arkansas  State  Guard,  shown  by  offi- 
cial roster,  active  force,  aggregates  2,141 
officers  and  men;  and  whereas,  said  organi- 
zation has  heretofore  been  recognized  by  the 
national  government,  receiving  therefrom 
all  allotments,  under  5  1661,  Revised  Stat- 
utes, as  amended  or  other  laws :  and  where- 
as, it  is  essentially  required  of  the  or- 
ganized militia,  if  same  shall  have  further 
support  of  the  national  government,  that 
certain  duties  be  actually  performed  accord- 
ing to  the  laws  of  Congress  relating  there- 
to; and  whereas,  in  order  to  carry  out  the 
provisions  of  the  act  of  Congress  approved 
January  21st,  1903,  it  is  necessary  that  the 
state  render  financial  aid  to  its  citizen 
soldiery:  Therefore,  be  it  enacted  by  the 
general  assembly  of  the  state  of  Arkansas," 
etc.  The  act  then  proceeds  to  appropriate 
the  sum  of  $25,000,  or  so  much  thereof  as 
may  be  necessary,  for  the  purposes  pro- 
vided for,  specifying  the  items  for  which  the 
same  shall  be  expended,  viz.,  salaries  and 
«»ontingent  expenses  of  officers  of  the  state 
guard,  for  expenses  of  military  encamp- 
ments, practice,  etc..  Tent  of  armories  and 
storage  rooms,  and  for  other  expenses  in 
maintaining  the  organization  of  the  state 
guard  and  handling  and  preserving  the 
military  equipments.  The  validity  of  the 
act  is  called  in  question  on  the  ground  that 
in  neither  branch  of  the  legislature,  on  the 
vote  for  final  passage,  did  the  bill  receive  in 
its  favor  the  votes  of  two  thirds  of  the 
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members  of  each  house,  as  required  by  S 
31  of  article  5  of  the  Constitution  of  the 
state.  That  section  of  the  Constitution 
and  the  preceding  section  read  as  follows: 

"  See.  30*  The  general  appropriation  bill 
shall  embrace  nothing  but  appropriations 
for  the  ordinary  expenses  of  the  executive, 
legislative,  and  judicial  departments  of  the 
state.  All  other  appropriations  shall  be 
made  by  separate  bills,  each  embracing  but 
one  subject.  f 

"  Sec.  31.  No  state  tax  shall  be  allowed, 
or  appropriation  of  money  made,  except  to 
raise  means  for  the  payment  of  the  just 
debts  of  the  state,  for  defraying  the  neces- 
sary expenses  of  government,  to  sustain  com- 
mon schools,  to  repel  invasion  and  suppress 
insurrection,  except  by  a  majority  of  two 
thirds  of  both  houses  of  the  general  as- 
sembly." 

It  is  conceded  that  the  bill  received  in  its 
favor  the  votes  of  a  majority,  but  not  two 
thirds,  of  the  members  of  each  house.  Tho 
attorney  general  contends  that  the  sub- 
ject-matter of  the  appropriation  does  not 
fall  within  either  of  the  exceptions  ex- 
pressed in  §  31,  and  required  for  its  passage 
the  affirmative  vote  of  two  thirds  of  both 
houses  of  the  general  assembly.  We  are 
therefore  asked  to  declare  that,  on  account 
of  the  failure  to  receive  the  necessary  af- 
firmative vote,  the  bill  never  became  a  law. 
On  the  other  hand,  it  is  contended  for  ap- 
pellee that  the  appropriation  was  for  the 
'•  necessary   expenses   of   government." 

The  duty  and  power  of  courts  to  declare 
an  act  of  the  legislative  body  void  because 
in  conflict  with  the  Constitution,  either 
from  want  of  constitutional  power  to  enact 
it,  or  from  lack  of  observance  of  some  of 
the  forms  or  conditions  imposed  by  the 
Constitution,  is  so  plain  and  well  established 
that  we  indulge  in  no  discussion  of  that 
question  at  this  time.  It  is  equally  well 
established,  however,  that  such  power 
should  be  exercised  by  the  courts  with  great 
caution,  and  only  when  the  terms  of  the 
Constitution  have  been  plainly  violated. 
Chief  Justice  Marshall,  who  first  authorita- 
tively announced  the  doctrine  that  courts 
possess  such  power,  subsequently,  said: 
"  The  question  whether  a  law  be  void  for  its 
repugnancy  to  the  Constitution  is  at  all 
times  a  question  of  much  delicacy,  which 
ought  seldom,  if  ever,  to  be  decided  in  the 
affirmative  in  a  doubtful  case.  The  court, 
when  impelled  by  duty  to  render  such  a 
judgment,  would  be  unworthy  of  its  station 
could  it  be  unmindful  of  the  solemn  ob- 
ligations which  that  station  imposes.  But 
it  is  not  on  slight  implication  and  vague 
conjecture  that  the  legislature  is  to  be 
pronounced  to  have  transcended  its  powers, 
and  its  acts  to  be  considered  as  void.    The 
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opposition  between  the  Constitution  and 
the  law  should  be  such  that  the  judge  feels 
a  clear  and  strong  conviction  of  their  in- 
compatibility with  each  other."  Fletcher  v. 
Peck,  6  Cranch,  87,  3  L.  ed.  162.  A  similar 
expression  is  given  by  the  same  learned 
court  in  the  case  of  Ogden  v.  Saunders,  12 
Wheat.  213,  6  L.  ed.  606,  where  Mr.  Justice 
Washington  said :  "  But  if  I  could  rest  my 
opinion  in  favor  of  the  constitutionality  of 
the  law  on  which  the  question  arises  on  no 
other  ground  than  this  doubt  so  felt  and 
acknowledged,  that  alone  would,  in  my 
estimation,  be  a  satisfactory  indication  of 
it.  It  is  but  a  decent  respect  due  to  the 
wisdom,  the  integrity,  and  the  patriotism 
of  the  legislative  body  by  which  any  law  is 
passed  to  presume  in  favor  of  its  validity 
until  its  violation  of  the  Constitution  is 
proved  beyond  all  reasonable  doubt."  Judge 
Cooley,  in  treating  the  same  subject,  says: 
*'  The  rule  of  law  upon  this  subject  appears 
to  be  that,  except  where  the  Constitution 
has  imposed  limits  upon  the  legislative 
power,  it  must  be  considered  as  practically 
absolute,  whether  it  operate  according  to 
natural  justice  or  not  in  any  particular 
case.  The  courts  are  not  the  guardians  of 
the  rights  of  the  people  of  the  state,  except 
as  those  rights  are  secured  by  some  consti- 
tutional provision  which  comes  within  the 
judicial  cognizance.  The  protection  against 
unwise  or  oppressive  legislation,  within  con- 
stitutional bounds,  is  by  an  appeal  to  the 
justice  and  patriotism  of  the  representatives 
of  the  people.  If  this  fail,  the  people  in 
their  sovereign  capacity  can  correct  the  evil ; 
but  the  courts  cannot  assume  their  rights. 
The  judiciary  can  only  arrest  the  execution 
of  a  statute  when  it  conflicts  with  the  Con- 
stitution. It  cannot  run  a  race  of  opinions 
upon  points  of  right,  reason,  and  expe- 
diency with  the  lawmaking  power."  Cooley, 
Const.  Lim.  7th  ed.  p.  236.  The  same 
learned  author  at  another  place  (p.  255) 
says:  "The  duty  of  the  court  to  uphold  a 
statute  when  the  conflict  between  it  and  the 
Constitution  is  not  clear,  and  the  im- 
plication which  must  always  exist  that  no 
violation  has  been  intended  by  the  legis- 
lature, may  require  it  in  some  cases,  where 
the  meaning  of  the  Constitution  is  not  in 
doubt,  to  lean  in  favor  of  such  a  construc- 
tion of  the  statute  as  might  not  at  first 
view  seem  most  obvious  and  natural.  For, 
as  a  conflict  between  the  statute  and  the 
Constitution  is  not  to  be  implied,  it  would 
seem  to  follow,  where  the  meaning  of  the 
Constitution  is  clear,  that  the  court,  if 
possible,  must  give  the  statute  such  a  con- 
struction as  will  enable  it  to  have  effect." 
The  same  presumption  is  indulged  in  favor 
of  the  legislative  enactment  with  reference 
to  the  form  of  the  statute  and  the  constitu- 
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tional  prerequisites  and  conditions  as  to 
the  subject-matter  of  the  legislation.  Water- 
man v.  Hawkins  (Ark.)  86  S.  W.  844; 
Cooley,  Const.  Lim.  p.  195.  Tnis  court,  in 
the  case  of  State  v.  Sloan,  66  Ark.  575, 
74  Am.  St.  Rep.  106,  53  S.  W.  47,  in  up- 
holding the  validity  of  an  act  providing  for 
the  building  of  a  new  state  capitol,  the 
bill  for  which  had  not  received  the  votes  of 
two  thirds  of  both  houses  of  the  legislature, 
said:  "There  is  nothing  in  the  constitu- 
tion of  this  state  defining  what  is  a  neces- 
sary expense  of  government,  or  denying  or 
limiting  the  right  of  the  legislature  to  de- 
termine the  question.  On  the  contrary,  the 
right  is  impliedly  delegated  to  it,  for  the 
power  to  appropriate  money  to  defray  the 
necessary  expenses  of  government  carries 
with  it  the  right  to  determine  what  is  a 
necessary  expense.  Upon  this  principle, 
local  and  special  laws  have  been  upheld  by 
this  court,  notwithstanding  the  Constitu- 
tion denies  to  the  legislature  the  power  to 
pass  a  special  or  local  law  in  any  case  where 
a  general  law,  which  would  afford  the  same 
relief,  could  be  enacted,  holding  that  the 
power  to  pass  a  special  or  local  act  under 
given  circumstances  empowered  it  to  de- 
termine when  the  circumstances  existed ;  " 
citing  Davis  v.  Gaines,  48  Ark.  370,  3  S. 
W.  184;  Boyd  v.  Bryant,  35  Ark.  73,  37 
Am.  Rep.  6;  Carson  v.  St.  Francis  Levee 
District,  59  Ark.  513,  27  S.  W.  590;  Powell 
v.  Durden,  61  Ark.  21,  31  S.  W.  740.  To  the 
same  effect,  see  St.  Louis  S.  W.  R.  Co.  v. 
Grayson,  72  Ark.  119,  78  S.  W.  777.  The 
court,  in  the  Sloan  Case,  did  not  mean  to 
lay  down  the  doctrine,  nor  do  we  now,  that 
the  power  of  the  legislature  to  determine 
what  is  a  necessary  expense  of  government 
is  arbitrary,  bounded  by  no  limitations, 
and  absolutely  beyond  control  by  the  judi- 
cial department.  We  can  readily  call  to 
mind  subjects  for  appropriation  so  ob- 
viously beyond  the  scope  of  what  may  be 
deemed  necessary  expenses  of  government 
that  the  courts  could,  and  in  duty  should, 
ignore  a  legislative  determination,  and  de- 
clare, as  a  matter  of  law,  that  the  same  do 
not  fall  within  that  class.  The  words 
"  necessary  expense  of  government,"  as  em- 
ployed in  the  Constitution,  do  not  refer  to 
the  necessity,  expediency,  or  propriety  for 
the  amount  of  the  appropriation,  but  are  in- 
tended as  a  classification  of  a  character  of 
expenses  which  may  be  provided  for  by  ap- 
propriations without  the  concurrence  of 
more  than  a  majority  of  both  houses  of  the 
legislature;  and  when  the  expense  is  such 
as  may  fall  within  that  classification,  and 
the  legislature  has  made  appropriation  to 
defray  the  same,  the  courts  must  accept  as 
final  the  legislative  determination  that 
they  are  necessary  expenses  of  government. 
43 
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The  preceding  section  of  the  Constitution 
regulating  appropriations  to  defray  the 
ordinary  expenses  of  government,  when  read 
with  the  section  now  under  consideration, 
makes  a  distinction  between  the  "  ordinary 
expenses  of  government "  and  other  neces- 
sary expenses,  and  is  a  distinct  recognition 
by  the  framers  of  the  Constitution  of  the 
fact  that  there  may  be  necessary  expenses 
of  government  which  are  not  ordinary  ex- 
penses, and  that  the  legislature  may,  by  a 
bare  majority  vote,  make  appropriations 
to  defray  the  same.  If  they  be  necessary 
expenses  of  government, — that  is  to  say, 
proper  and  necessary  expenses  incurred  in 
the  administration  of  government, — appro- 
priations therefor  may  be  made  by  a  ma- 
jority vote  only,  though  they  be  extraor- 
dinary, and  not  incurred  as  ordinary  ex- 
penses in  the  administration  of  government. 
The  supreme  court  of  Indiana,  in  dealing 
with  a  kindred  subject  relating  to  the 
power  of  the  courts  in  passing  upon  the 
constitutionality  of  a  statute,  said:  "While 
the  power  to  act  does  not  exist  until  the 
contingency  arises,  the  legislature  must,  of 
necessity,  be  left  with  large  discretion  in 
determining  whether  or  not  the  contingency 
has  arisen  which  calls  forth  the  exercise 
of  the  power.  When  it  has  in  fact  arisen, 
or  when,  in  the  exercise  of  its  sound  dis- 
cretion, the  legislature,  without  any  ap- 
parent purpose  to  evade  the  Constitution, 
determines  that  it  has,  and  authorizes  a 
debt  to  be  contracted,  unless  it  is  apparent 
at  first  blush  that  the  conditions  did  not 
exist  which  justified  the  exercise  of  the 
power,  the  action  of  that  body  is  not  subject 
to  review,  or  liable  to  be  controlled  by  the 
judicial  department."  Hovey  v.  Foster,  118 
Ind.  502,  21  N.  E.  39.  The  supreme  court 
of  California,  in  speaking  of  the  conclusive 
presumption  to  be  indulged  in  favor  of  a 
statute,  said:  "  In  the  exercise  of  their  [the 
legislature's]  rightful  authority,  they  have 
decided  that  the  exigency  has  arisen  de- 
manding the  exercise  of  the  power,  and 
they  have  directly  declared  that  the  object 
of  the  law  and  the  debt  created  by  it  is  *  to 
aid  in  repelling  invasion,  suppressing  in- 
surrection, enforcing  the  laws,  and  preserv- 
ing and  protecting  the  public  property ;  ' 
and  this  decision  cannot  be  reviewed  or  set 
aside  by  this  court."  Franklin  v.  State 
Examiners,  23  Cal.    173. 

The  question,  then,  arises:  Is  the  appro- 
priation in  question  for  the  purpose  of  "  de- 
fraying the  necessary  expenses  of  govern- 
ment "  within  the  meaning  of  the  Constitu- 
tion, or  is  it  obviously  not  what  may  be 
deemed  a  necessary  expense  of  government? 
Since  an  early  day  the  establishment,  or- 
ganization, and  maintenance  of  the  state 
militia  as  a  citizen  soldiery,  instead  of  a 
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large  standing  army  maintained  by  the 
national  government,  has  been  the  object  of 
governmental  solicitude  and  encouragement, 
both  state  and  national.  No  useful  pur- 
pose can  be  served  by  a  discussion  of  that 
policy  at  length,  as  it  is  a  part  of  the  his- 
tory of  the  Republic.  Suffice  it  to  say  that 
in  each  Constitution  adopted  by  the  people 
of  this  state  an  organized  militia  is  pro- 
vided for,  and  is  distinctly  recognized  as  a 
part  of  the  executive  branch  of  the  state 
government.  Article  11  of  the  present 
Constitution,  which  is  similar  to  the  pro- 
vision on  that  subject  in  the  former  Con- 
stitutions of  the  state,  declares  what  shall 
constitute  the  militia,  and  contains  a  man- 
datory provision  that  the  same  **  shall  be 
organized,  officered,  armed,  and  equipped 
and  trained  in  such  manner  as  may  be 
provided  by  law ;  "  and  that  "  the  govern- 
or shall,  when  the  general  assembly  is  not 
in  session,  have  power  to  call  out  the 
volunteers  or  militia,  or  both,  to  execute 
the  laws,  repel  invasion,  repress  insurrec- 
tions, and  preserve  the  public  peace  in  such 
manner  as  may  be  authorized  by  law.'* 
Pursuant  to  the  several  Constitutions  of 
the  state,  laws  have  at  all  times  been  writ- 
ten upon  the  statute  books  of  the  state  pro- 
viding for  the  organization  of  the  militia 
and  volunteer  companies,  and  for  the 
equipment  and  maintenance  of  the  same 
as  a  part  of  the  executive  branch  of  the 
state  government  in  the  enforcement  of 
the  law  and  preservation  of .  the  public 
peace.  We  think  it  is  therefore  plain  that 
the  framers  of  the  Constitution,  in  provid- 
ing how  appropriations  should  be  voted  "  to 
defray  necessary  expenses  of  government/* 
did  not  mean  to  exclude  from  that  term  the 
organization  and  maintenance  of  the  militia, 
which  was  by  that  instrument,  and  which 
had  ever  been  by  the  organic  law  of  the 
state,  recognized  as  an  arm  of  the  executive 
department  of  the  state  government.  The 
legislative  determination  that  the  expense  of 
maintenance  of  the  organization  was  a 
"  necessary  expense  pf  government n  .is 
conclusive,  and  cannot  be  reviewed  by  this 
court. 

It  is  conceded  by  the  attorney  general 
that  the  militia  is  a  necessary  part  of  the 
government;  that  the  designation  of  the 
militia  as  "all  able-bodied  male  persons, 
residents  of  the  state,  between  the  ages  of 
eighteen  and  forty- five  years,"  etc.,  con- 
stitutes the  militia  branch  of  government, 
but  that  the  state  guard,  as  a  volunteer 
organization,  forms  no  part  of  the  militia, 
nor  of  the  state  government.  It  will  be 
observed,  however,  that  the  Constitution, 
in  the  same  article,  provides  for  the  organ- 
ization of  volunteer  companies,  and  pro- 
vides that  the  governor  may  call  out  either 
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the  volunteer  or  militia,  or  both,  to  execute 
the  laws,  etc.;  thus  manifesting  an  inten- 
tion to  treat  them  both  alike  as  a  part  o! 
government.  Stress  is  laid  in  th«  argument 
on  the  part  of  the  state  that  the  preamble 
of  the  act  recites  that,  "  in  order  to  carry 
out  the  provisions  of  the  act  of  Congress 
approved  January  21,  1903,  it  is  neces- 
sary that  the  state  render  financial  aid  to 
its  citizen  soldiery,"  and  that  this  language 
negatives  any  intention  on  the  part  of  the 
lawmakers  to  provide  for  the  appropriation 
as  a  necessary  expense  of  government.  It 
is  manifest,  however,  that  the  primary  ob- 
ject of  the  legislature  was,  as  the  title  of 
the  act  plainly  states,  "  to  promote  the 
efficiency  of  the  Arkansas  State  Guard  "  by 
supplementing  the  funds  offered  for  that 
purpose  by  the  national  government  with  an 
appropriation  of  the  state's  funds.  Re- 
gardless of  the  forms  and  recitals  of  the 
act,  it  was  an  appropriation  to  maintain  the 
state  guard,  and,  as  we  hold  that  that  is  a 
part  of  the  necessary  expenses  of  govern- 
ment, the  act  must  be  sustained.  We  can- 
not look  to  the  motives  which  influenced 
the  members  of  the  legislature  to  determine 
the  object  and  validity  of  a  statute,  nor 
can  we  review  the  legislation  as  to  its 
propriety   or    expediency. 

It  is  further  urged  against  the  validity  of 
the  act  that  it  violates  the  provision  of  the 
Constitution  (art.  5,  §  30)  to  the  effect 
that  bills  for  appropriations  other  than  the 
ordinary  expense  of  the  executive,  legisla- 
tive, and  judicial  departments  of  the  state 
shall  be  made  by  separate  bills,  each  em- 
bracing but  one  subject.  It  is  argued  that 
the  part  of  the  act  making  an  appropriation 
for  the  use  of  the  adjutant  general,  in  ef- 
fect, repeals  §  5295,  Kirby's  Digest,  pro- 
viding that  the  duties  of  adjutant  general 
shall  be  performed,  without  compensation, 
by  the  private  secretary  of  the  governor, 
and  that  it  is  foreign  to  the  main  object  of 
the  bill.  It  is  sufficient  to  use  the  language 
of  Judge  Cooley,  which  has  been  quoted  with 
approval  by  this  court,  as  follows:  "The 
general  purpose  of  these  provisions  is  ac- 
complished when  a  law  has  but  one  general 
object,  which  is  fairly  indicated  by  its  title. 
To  require  every  end  and  means  necessary 
or  convenient  for  the  accomplishment  of  this 
general  object  to  be  provided  for  by  a  sep- 
arate act  relating  to  that  alone  would  not 
only  be  unreasonable,  but  would  actually 
render  legislation  impossible."  Cooley 
Const.  Lim.  7th  ed.  p.  205.  In  State  v. 
Rloan,  66  Ark.  575,  74  Am.  St.  Rep.  106,  53 
S.  W.  47,  this  court  said:  "The  unity  of 
the  subject  of  an  appropriation  is  not 
broken  by  appropriating  several  sums  for 
several  specific  objects,  which  are  necessary 
or  convenient,  or  tend  to  the  accomplish- 
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ment  of  one  general  design,  notwithstand- 
ing other  purposes  than  the  main  design 
may  be  thereby  subserved." 

The  chancellor  concluded  that  the  statute 
in  question  was  legally  passed,  and  dis- 
missed the  complaint  for  want  of  equity. 

The  decree  is  affirmed. 

Hill,  Ch.  J.,  dissenting: 

Blackstone  says :  "  An  act  of  Parliament 
.  .  .  is  the  exercise  of  the  highest  au- 
thority that  this  Kingdom  acknowledges 
upon  earth.  It  hath  power  to  bind  every 
subject  in  the  land,  and  the  dominions 
thereunto  belonging,  may,  even  the  King 
himself,  if  particularly  named  therein."  1 
Bl.  Com.  chap.  2,  p.  185.  The  "long  train 
of  abuses  and  usurpations"  causing  the 
Declaration  of  Independence  impelled  the 
signers  thereof  to  declare  that  "  it  is  their 
[the  people's]  duty  to  throw  off  such 
government,  and  to  provide  new  guards  for 
their  future  security."  In  the  formation  of 
the  national  government  and  in  the  govern- 
ments of  the  several  states,  written  con- 
stitutions were  evolved  as  new  guards  for 
future  safety,  and  in  them  were  placed 
limitations  on  the  paramount  power  of  the 
legislative  department  of  government.  A 
system  of  co-ordinate  powers,  each  supreme 
in  itself,  and  each  fettered  by  the  Constitu- 
tion, was  created.  "  The  courts  of  law, 
state  and  Federal,  hold  a  place  in  our  sys- 
tem unparalleled  in  the  political  system 
of  other  countries,"  says  Thorpe  in  his 
Constitutional  History.  The  same  learn- 
ed author  points  out  that  in  the  early  days 
of  American  independence  the  idea  prevailed 
that  the  legislature,  succeeding  to  the  pow- 
er of  Parliament,  was  supreme;  and  that 
in  1787  the  court  of  conference  of  North 
Carolina  declared  an  act  void  for  taking 
away  the  right  of  trial  by  jury,  and  its 
decision  was  vigorously  assailed.  It  was, 
however,  followed  by  other  courts,  and  the 
principle  was  imbedded  in  the  Constitutions 
of  the  United  States  and  the  several  states. 
2  Thorpe,  U.  S.  Const.  History,  pp.  462- 
465.  In  1803  the  question  came  before  the 
Supreme  Court  of  the  United  States  in  Mar- 
bury  v.  Madison,  1  Cranch,  137,  2  L.  ed.  60, 
and  was  forever  put  at  rest  by  the  decision 
of  Chief  Justice  Marshall.  On  this  point 
the  opinion  is  obiter  dictum,  but  its  reason- 
ing ended  all  controversy  on  the  subject, 
and  made  it  clear  that  it  was  not  only  the 
right,  but  the  solemn  duty,  of  the  judiciary, 
to  declare  void  any  legislation  violative  of 
the  Constitution.  The  chief  justice  asked: 
"  To  what  purpose  are  powers  limited,  and 
to  what  purpose  is  that  limitation  com- 
mitted to  writing,  if  these  limits  may  at 
any  time  be  passed  by  those  intended  to  be 
restrained  ? "      The    answer    was    obvious. 
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This  subject  was  reviewed  by  the  Supreme 
Court  of  the  United  States  in  Mugler  v. 
Kansas,  123  U.  S.  623,  31  L.  ed.  205,  8 
Sup.  Ct.  Rep.  273,  and  it  was  again  re- 
iterated, that  "  the  courts  must  obey  the 
Constitution,  rather  than  the  lawmaking  de- 
partment of  government,  and  must,  upon 
their  own  responsibility,  determine  whether, 
in  any  particular  case,  these  limits  have 
been  passed."  It  is  uncontrovertibly  true 
that  it  is  the  duty  of  this  court  to  de- 
termine whether  the  constitutional  limi- 
tation that  "  no  state  tax  shall  be  allowed, 
or  appropriation  of  money  made,  except  to 
raise  means  for  the  payment  of  the  just 
debts  of  the  state,  for  defraying  the  neces- 
sary expenses  of  government,  to  sustain 
common  schools,  to  repel  invasion  and  sup- 
press insurrection,  except  by  a  majority  of 
two  thirds  of  both  houses  of  the  general  as- 
sembly," has  been  overriden  by  the  act  in 
question.  The  act  is  sought  to  be  sustained 
as  one  "  for  defraying  the  necessary  ex- 
penses of  government."  The  argument  is 
twofold:  (1)  That  the  determination  of 
what  constitutes  the  necessary  expenses  of 
government  is  a*  matter  exclusively  for  the 
general  assembly,  and  not  the  courts,  and 
(2)  that  this  is  a  necessary  expense  of  gov- 
ernment within  the  meaning  of  the  above 
quoted  clause. 

1.  Is  the  legislature  the  final  arbiter  of 
what  is  a  "necessary  expense  of  govern- 
ment ? "  The  same  question  in  different 
form  has  often  been  before  the  courts,  and 
a  few  of  the  cases  may  be  selected  to  show 
the  trend  of  decision.  The  Constitution  of 
South  Carolina  provided :  "  For  the  pur- 
pose of  defraying  extraordinary  expendi- 
tures, the  state  may  contract  public  debts, 
but  such  debts  shall  be  authorized  by  law 
for  some  single  object  to  be  distinctly  speci- 
fied therein."  The  legislature  passed  an  act 
authorizing  a  public  debt  to  be  created 
"  for  the  relief  of  the  treasury."  The  court 
said:  "The  position  taken  by  one  of  the 
counsel  for  appellants,  that  the  question 
whether  a  debt  proposed  to  be  contracted  is 
for  the  purpose  of  defraying  an  ordinary  or 
extraordinary  expenditure,  is  one  exclu- 
sively for  the  determination  of  the  legisla- 
ture, and  the  fact  that  they  have  authorized 
the  loan  must  be  regarded  as  sufficient  evi- 
dence that  its  object  was  to  meet  an  extra- 
ordinary expenditure,  would,  it  seems  to  us, 
render  the  constitutional  provision  wholly 
nugatory.  Such  a  provision  was  un- 
doubtedly inserted  as  a  check  upon  the 
power  of  the  legislature  to  contract  public 
debts,  and  it  follows,  necessarily,  that  it 
cannot  determine  conclusively  the  limits  of 
its  power  in  this  respect,  for  otherwise 
there  would  be  no  check  upon  its  power  ex- 
cept its  own  will."  Whaley  v.  Gaillard,  21 
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S.  C.  560.  This  is  equally  true  in  this  case. 
If  this  appropriation  is  **^t  one  "for  de- 
fraying the  necessary  expenses  of  govern- 
ment," then  the  check  upon  the  legislature, 
inserted  in  the  Constitution,  from  passing 
such  bills  without  a  "  majority  of  two 
i.iirds  of  both  houses  of  the  general  assem- 
bly "  is  wholly  nugatory,  for,  if  a  majority 
of  the  legislature  is  the  sole  judge  of  its 
power,  it  could  declare  any  appropriation  to 
be  one  for  "  defraying  the  necessary  ex- 
penses of  government,"  and  leave  its  own 
will  the  sole  check  upon  the  treasury.  In 
Georgia  the  Constitution  forbids  the  legis- 
lature from  delegating  to  any  county  the 
right  to  levy  a  tax,  except  for  purposes 
therein  mentioned,  among  others,  "  expenses 
of  the  courts."  The  legislature  passed  an 
act  requiring  the  county  commissioner  of 
Fulton  county  to  levy  a  tax  to  pay  fees 
claimed  by  former  city  solicitors.  The 
court  said :  "  It  may  be  argued,  however, 
that  the  legislature  has  the  power  to  de- 
termine and  define,  under  this  paragraph, 
what  are  expenses  of  courts,  and  that  the 
courts  would  be  bound  by  its  definition. 
This  may  or  may  not  be  true.  It  is  un- 
necessary for  us  to  determine  in  this  case 
whether  the  legislature  can  enlarge  the  com- 
mon and  usual  meaning  of  these  words  or 
not.  It  is  sufficient  for  us  to  say  that  in 
this  case  the  legislature  did  not  say  that 
the  claims  of  the  defendants  in  error  were 
expenses  of  court."  Adair  v.  Ellis,  83  Ga. 
464,  10  S.  E.  117.  In  Indiana  the  Constitu- 
tion says:  "No  law  shall  authorize  any 
debt  to  be  contracted  on  behalf  of  the  state, 
except  in  the  following  cases:  To  meet 
casual  deficits  in  the  revenues;  to  pay  the 
interest  on  the  state  debt ;  to  repel  invasion, 
suppress  insurrection,  or,  if  hostilities  be 
threatened  provide  for  the  public  defense." 
An  act  was  passed  authorizing  a  loan  for 
the  purpose  of  carrying  on  the  state  gov- 
ernment, and  making  provisions  for  fund- 
ing an  outstanding  temporary  loan.  The 
court  said :  "  Governments  cannot  be  con- 
ducted without  lodging  power  somewhere. 
Wherever  it  may  be  lodged  it  is  liable  to  be 
abused,  or  to  be  improvidently  exercised. 
But,  while  we  assert  the  power  of  the  courts 
to  decide  on  the  constitutionality  of  every 
law  that  may  be  passed,  we  nevertheless 
recognize  the  rule  as  well  settled  which  de- 
clares that  when  an  act  is  passed  in  the  ex- 
ercise of  a  power  or  duty  expressly  commit- 
ted to  the  legis'ature,  or  when  the  validity 
of  an  act  depends  upon  the  ascertainment  of 
facts  which  must  have  existed  antecedent  to 
the  law,  all  that  courts  can  do  is  to  in- 
spect the  act,  and  determine  from  its  scope 
and  tenor  and  the  concurrent  history,  of 
which  they  take  judicial  notice,  whether  or 
not  it  is  apparently  within  the  power  con- 
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ferred,  assuming  that  the  requisite  facts 
were  ascertained.  .  .  .  It  by  no  means 
follows  that  the  power  of  the  legislature  is 
without  limit  or  control  in  respect  to  creat- 
ing or  contracting  debts  against  the  state. 
As  before  remarked,  courts  are  supposed  to 
take  cognizance  of  the  current  public  his- 
tory of  affairs,  and  to  construe  enactments 
of  the  general  assembly  in  the  light  of  con- 
current history.  If,  under  pretense  that  an 
invasion  was  threatened,  or  that  an  insur- 
rection was  imminent,  the  legislature  should 
authorize  a  loan  when  it  was  a  known  fact 
to  every  intelligent  person  that  the  assump- 
tion was  a  mere  pretense,  courts  would  not 
hesitate  to  declare  the  act  void."  Other 
illustrations  are  given  of  legislating  for 
one  purpose  under  the  guise  of  another, 
which  the  courts  must  arrest.  Hovey  v. 
Foster,  118  Ind.  502,  21  N.  E.  39. 

This  case  plainly  marks  the  limits  of  the 
legislature,  and  designates  the  class  of  cases 
where  the  discretion  of  the  legislature  must 
control;  for  instance,  in  determining 
whether  a  general  law  could  be  made  appli- 
cable to  a  matter  covered  by  a  special  one. 
The  Indiana  court,  like  this  court  in  Davis 
V.  Gaines,  48  Ark.  370,  3  S.  W.  184,  holds 
that  no  issue  can  be  made  on  such  discre- 
tionary matters,  which  are  addressed  solely 
to  the  discretion  of  the  legislature.  As 
illustrating  the  finality  of  facts  determin- 
able by  the  legislature,  may  be  found  cases 
where  the  Constitution  requires  evidence 
of  publication  of  notice  of  local  bills.  This 
class  of  cases  was  recently  discussed,  and 
the  authorities  reviewed,  in  Waterman  v. 
Hawkins  (Ark.)  86  S.  W.  844.  The  ap- 
pellee urges  State  v.  Sloan,  66  Ark.  575,  74 
Am.  St.  Rep.  106,  53  S.  W.  47,  as  an  au- 
thority, conclusive  on  this  court,  that  the 
legislature  is  the  sole  judge  of  what  is  nec- 
essary expense  of  government.  In  that  case 
the  then  attorney  general  called  in  question 
an  act  providing  for  the  erection  of  a  new 
capitol,  and  appropriating  money  therefor, 
on  the  ground  that  it  was  not  a  necessary 
expense  of  government,  and  consequently  re- 
quired two-thirds  vote  in  each  house.  The 
court  held  that  the  legislature  was  the  prop- 
er forum  in  which  the  necessity  for  a  new 
capitol  was  to  be  tried,  and,  when  it  passed 
a  bill  in  effect  so  declaring,  then  such  find- 
ing was  conclusive.  Manifestly  this  de- 
cision is  right,  for  there  was  a  question  of 
fact  and  of  legislative  judgment  on  the  ne- 
cessity for  such  a  public  building,  and,  as 
aptly  said  in  the  Indiana  case  heretofore 
quoted  from,  "  courts  cannot  make  an  issue 
of  fact,  or  review  the  facts  as  such,  upon 
which  the  legislature  must  be  presumed  to 
have  passed,  in  order  to  determine  the  valid- 
ity of  an  act  of  the  legislature."  [Hovey 
v.  Foster,  118  Ind.  508,  21  N.  E.  39.]  Had 
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the  general  assembly  declared  new  carpets 
necessary  for  the  legislative  halls,  no  ques- 
tion could  be  raised  on  that  fact.  The  de- 
termination of  it  is  solely  with  the  legisla- 
ture. And  in  no  lesser  degree  the  housing 
of  the  state  government  is  a  matter  ad- 
dressing itself  solely  to  the  legislature  and 
its  determination  of  the  necessity  final. 
But  it  could  not  be  questioned  that,  if  a 
succeeding  legislature,  or  several  succeeding 
ones,  should  appropriate  each  $1,000,000  for 
a  new  capitol,  these  multitudinous  capitols 
would  be  a  pretext.  The  language  of  Mr. 
Justice  Harlan  in  Mugler  v.  Kansas,  123 
U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273, 
would  be  applicable  to  such  legislation: 
"  The  courts  are  not  bound  by  mere  forms, 
nor  are  they  to  be  misled  by  mere  pretenses. 
They  are  at  liberty — indeed,  are  under  a 
solemn  duty — to  look  at  the  substance  of 
things  whenever  they  enter  upon  the  in- 
quiry whether  the  legislature  has  tran- 
scended the  limits  of  its  authority."  Other 
instances  are  supposed  in  Hovey  v.  Foster, 
where,  even  in  face  of  legislative  declara- 
tions bringing  the  act  within  a  certain 
class,  if  the  concurrent  history  proved  it 
to  be  an  evasion  of  the  Constitution  the 
courts  must  annul  it.  Therefore,  it  is  plain 
that,  even  in  that  class  of  legislation  essen- 
tially in  the  discretion  of  the  legislature, 
like  capitols  and  public  buildings,  and 
works  and  other  matters  of  that  class,  the 
legislative  authority  is  not  beyond  the 
power  of  the  judiciary  when  it  palpably  in- 
vades the  Constitution,  and  its  own  decla- 
rations are  not  conclusive  on  the  subject. 
In  view  of  these  authorities,  it  cannot  be 
said  that  the  legislature  was,  in  the  class  of 
legislation  now  before  the  court,  the  final 
arbiter  of  whether  the  appropriation  was  a 
necessary  expense  of  government. 

2.  This  view  brings  the  act  itself  for  con- 
sideration. Read  in  the  light  of  "concur- 
rent history/'  it  cannot,  in  these  days  of 
profound  peace,  be  sustained  as  necessary  in 
order  to  "  repel  invasion  and  suppress  in- 
surrection." It  is  gratifying  to  know  that 
civil  process  is  served  and  obeyed  in  the 
remotest  hamlet  in  the  state.  The  question 
recurs  under  the  clause  that  this  appropri- 
ation must  be  to  defray  "  the  necessary  ex- 
penses of  government,"  or  it  is  invalid.  In 
the  first  place,  the  act  bears  its  death 
wound  on  its  face.  It  declares:  "Whereas, 
in  order  to  carry  out  the  provisions  of  the 
act  of  Congress,  approved  January  21,  1903, 
it  is  necessary  that  the  state  render  finan- 
cial aid  to  its  citizen  soldiery;  therefore,  be 
it  enacted,"  etc.  This  is  foreign  to  a  decla- 
ration that  the  appropriation  is  a  necessary 
expense  of  government,  for  the  necessity  for 
this  legislation  is  declared  to  be  to  render 
financial  aid  to  the  citizen  soldiery  in  order 
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to  obtain  the  benefit  of  an  act  of  Congress 
which  apportions  funds  to  the  state  guards 
in  proportion  to  the  representation  when  the 
state  guards  hold  practice  inarches  for  at 
least  five  days  in  each  year,  and  assemble 
for  drill,  instruction,  and  practice  at  least 
twenty-four  times  a  year,  and  other  details. 
Hence  the  reason  for  this  bill,  as  declared 
on  its  face,  is  to  provide  funds  for  practice 
marches,  drills,  instructions,  etc.,  in  order 
to  fulfil  the  requirement  of  the  acts  of  Con- 
gress in  bringing  the  militia  to  a  standard 
required  in  order  to  obtain  more  funds  to  be 
used  for  like  purposes.  The  members  of  the 
general  assembly  could  well  vote  for  this 
bill,  deeming  it  a  very  proper  subject  for 
an  appropriation,  without  ever  having  their 
attention  drawn  to  whether  it  was  a  neces- 
sary expense  of  government,  or  merely  a 
proper  expense.  In  fact,  the  bill  negatives 
the  idea  that  it  is  a  necessary  expense  of 
government,  and  shows  on  its  face  a  very 
proper  subject  for  favorable  consideration 
on  other  grounds ;  and,  if  two  thirds  of  both 
houses  had  so  regarded  it,  then  no  question 
could  be  raised,  but  two  thirds  did  not  re- 
gard it  either  proper  or  necessary.  In  the 
next  place,  aside  from  the  declaration  re- 
ferred to,  it  cannot  be  said  of  this  appropri- 
ation that  it  is  a  necessary  expense  of  gov- 
ernment. It  is1  argued  that  the  Constitu- 
tion recognizes  the  militia,  and  provides 
for  its  organization,  equipment,  and  train- 
ing by  the  general  assembly;  and  therefore 
this  appropriation,  made  under  its  express 
sanction,  renders  it  valid  as  a  necessary  ex- 
pense of  government.  The  conclusion  does 
not  follow  the  premise,  because  the  pro- 
vision for  this  organization,  equipment,  and 
training  carries  no  intimation  or  inference 
that  the  same  is  necessary  to  the  govern- 
ment, but  merely  that  it  is  a  proper  sub- 
ject for  legislative  action.  There  are  many 
similar  provisions  in  the  Constitution.  For 
illustration,  it  provides  that  the  general 
assembly  shall  pass  such  laws  as  will  foster 
and  aid  the  agricultural,  mining,  and  manu- 
facturing interests  of  the  s*ate.  Art.  10,  § 
1.  If  the  legislature  passed  a  law  for  the 
agriculturalists  to  hold  county  meetings  at 
least  twenty-four  times  a  year,  and  a  state 
meeting  for  five  days  each  year,  where  they 
were  trained  and  instructed  in  agriculture, 
no  one  would  deny  that  an  appropriation  to 
meet  the  expenses  incident  to  these  gather- 
ings would  be  a  proper  field  for  legislation ; 
and  yet  bold  would  he  be  who  asserted,  as 
a  legal  proposition,  that  such  an  appropri- 
ation was  a  "  necessary  expense  of  govern- 
ment." It  has  equal  constitutional  en- 
couragement, and  a  more  mandatory  dutv  is 
laid  on  the  legislature  to  foster  agriculture 
than  there  is  to  arm,  equip,  and  train  the 
militia.  Again,  the  Constitution  provides: 
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"  Intelligence  and  virtue  being  the  ■  safe- 
guards of  liberty  and  the  bulwark  of  a  free 
and  good  government,  the  state  shall  ever 
maintain  a  general,  suitable,  and  efficient 
system  of  free  schools,  whereby  all  persons 
in  the  state  between  the  ages  of  six  and 
twenty-one  years  may  receive  gratuitous  in- 
struction." "  The  supervision  of  public 
schools  and  the  execution  of  the  laws 
regulating  the  same  shall  be  vested  in 
and  confided  to  such  officers  as  may  be 
provided  for  by  the  general  assembly." 
Const,  art.  14,  §§  1,  4.  Certainly  article 
11,  providing  for  the  organization,  equip- 
ment, and  training  of  the  militia  under 
laws  to  be  passed  by  the  general  assembly, 
is  not  as  mandatory  for  such  legislation  as 
these  provisions  requiring  the  organization 
and  maintenance  of  free  schools  under  offi- 
cers to  be  provided  by  the  legislature. 

It  is  significant  that,  when  the  framers 
came  to  provide  what  appropriations  could 
be  made  by  majority  vote,  they  classed  sup- 
port of  the  common  schools  on  equal  terms, 
not  a  part  of  the  necessary  expenses  of  gov- 
ernment, and  provided  that  these  two  ob- 
jects and  expenses  to  repel  invasion  or  sup- 
press insurrection  should  be  the  only  three 
purposes  for  which  money  could  be  voted 
out  of  the  treasury  without  a  two-thirds 
vote.  A  stronger  argument  could  be  made 
on  the  constitutionality  of  expenses  for  the 
maintenance  of  free  schools  as  a  necessary 
expense  of  state  government  than  in  favor 
of  the  militia,  and  yet  the  Constitution 
makers  themselves  recognized  that  it  was 
not  within  that  clause,  and  expressly  put 
them  on  equal  footing.  But  it  is  argued 
that  the  militia  is  part  of  the  executive 
branch  of  government,  and  subject  to 
service  as  such.  In  time  of  invasion  and 
insurrection  it  is  a  necessary  arm  of  govern- 
ment, and  the  Constitution  expressly  pro- 
vides that  in  such  times  only  a  majority  is 
required  to  take  money  from  the  treasury 
to  defray  the  expenses  of  militia,  as  well 
as  other  expenses  incident  to  such  commo- 
tions. The  Constitution  makes  the  militia 
of  the  state  consist  of  all  able-bodied  male 
residents  between  the  ages  of  eighteen  and 
fourty-five  years  (with  a  few  exceptions), 
and  renders  them  subject  to  the  call  of  the 
general  assembly,  or,  in  its  vacation,  the 
governor,  to  execute  the  laws,  repel  inva- 
sion, suppress  insurrection,  and  to  preserve 
the  peace.  The  sheriff,  in  the  execution  of 
the  law,  the  preservation  of  peace,  and  the 
suppression  of  riots  and  insurrection,  has 
like  power  over  the  militia,  and  also  over 
all  the  male  inhabitants  of  his  county. 
Kirby's  Digest,  chap.  49,  subdiv.  24.  The 
reasoning  which  leads  to  the  conclusion 
that  the  training  and  drilling  of  the  militia 
is  a  necessary  expense  of  government  would 
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lead  to  the  conclusion  that  the  training  of 
every  male  inhabitant  in  the  science  of  war 
is  a  necessary  expense  of  government,  for 
everyone  is  subject  to  the  same  duty  to  the 
state  to  execute  its  laws  and  preserve  its 
peace.  The  government  of  Germany  con- 
siders such  training  of  all  its  male  subjects 
necessary  for  its  preservation,  and  the  re- 
sult is  that  the  Empire  of  Germany  is 
one  great  armed  camp,  a^l  every  citizen 
a  trained  soldier,  and  taxes  rest  heavily  on 
the  people.  In  consequence  of  this  policy, 
the  flower  of  German  youth  turn  to  this 
country,  where  experience  has  taught  that 
this  burden  is  not  necessary  to  government. 
President  Washington,  in  his  sixth  annual 
message  to  Congress,  said:  "The  devising 
and  establishing  of  a  well-regulated  militia 
would  be  a  genuine  source  of  legislative 
honor,  and  a  perfect  title  to  public  grati- 
tude. I  therefore  entertain  a  hope  that  the 
present  session  will  not  pass  without  carry- 
ing to  its  full  energy  the  power  of  organiz- 
ing, arming,  and  disciplining  the  militia, 
and  thus  providing,  in  the  language  of  the 
Constitution,  •  for  calling  them  forth  to 
execute  the  laws  of  the  Union,  suppress  in- 
surrections, and  repel  invasions."  1  Rich- 
ardson, Messages  &  Papers  of  the  Presi- 
dents, p.  167.  Mr.  Jefferson,  in  his  first 
inaugural,  in  the  enumeration  of  essential 
principles  of  government  which  ought  to 
shape  its  administration,  mentioned  these: 
*'  A  well-regulated  militia,  our  best  reliance 
in  peace  and  for  the  first  moments  of  war, 
till  regulars  may  relieve  them :  the  suprem- 
acy of  the  civil  over  the  military  authority ; 
economy  in  the  public  expense,  that  labor 
may  be  lightly  burdened."  Id.  p.  323.  In 
presenting  the  cause  of  militia  organization 
for  favorable  legislation,  these  greatest  of 
the  Presidents  fail  to  present  it  as  a  neces- 
sary expense  of  the  government,  but  present 
it  as  one  well  worthy  the  favorable  con- 
sideration of  the  lawmakers.  If  the  case 
could  not  be  stronger  presented  when  the 
government  was  just  emerging  from  the 
Revolution,  and  when  civil  disorders  were 
prevalent  and  Indian  warfare  a  menace  on 
the  border,  what  can  be  said  in  its  favor  as 
a  necessary  expense  of  government  in  these 
"piping  times  of   peace?" 

The  time-honored  theory  of  a  free  govern- 
ment is  that  its  safety  depends  on  its  citi- 
zens, not  its  standing  army;  and,  to  that 
end,  militia  organizations  have  always 
found  encouragement  in  legislation  which 
has  heretofore  been  generous  in  titles  and 
70  L.  R.  A. 


sparing  in  appropriations.  Part  of  the 
laws  now  found  in  Kirby's  Digest  on  militia 
organization  date  back  to  1845.  The  first 
appearance,  however,  of  salaries  in  time  of 
peace  to  militia  officers,  and  appropriations 
for  military  training  and  practice,  are  found 
in  this  act  and  its  prototype  of  1903. 
These  favorable  considerations  of  militia  or- 
ganization and  training,  however,  find  re- 
flection in  the  statutes  of  many  of  the  states 
of  the  Union,  in  acts  appropriating  money 
for  purposes,  in  some  respects,  similar  to 
the  act  in  question.  This  state,  in  1903, 
appropriated  $6,220  "  to  promote  the  effi- 
ciency of  the  state  guard,"  of  which  $4,000 
was  for  military  encampments  and  practice 
marches.  There  was  no  showing  on  the 
face  of  the  bill  that  it  was  for  any  other 
purposes  than  to  promote  the  efficiency  of 
the  militia,  and  this  bill  contains  the  same 
title,  and  adds  in  a  preamble  the  necessity 
of  the  appropriation  in  order  to  obtain  the 
government  aid  presumably  to  further  pro- 
mote the  efficiency  of  the  militia.  This  is 
the  sole  declared  purpose  of  this  legisla- 
tion, and  to  treat  it  as  necessary  expenses 
of  government,  when  the  general  assembly 
has  not  so  declared,  and  no  one  so  declared 
except,  perchance,  the  presiding  officers  of 
the  houses  in  declaring  the  bill  passed  on 
majority  votes,  would  be  straining  an  act 
belonging  to  one  class  into  another.  The 
courts  always  hesitate  in  differing  with  a 
co-ordinate  branch  of  the  government;  but 
in  this  case  the  hesitation  should  not  be  so 
pronounced,  because  there  is  no  evidence 
that  the  general  assembly  has  ever  con- 
sidered and  determined  that  this  act  was  a 
necessary  expense  of  government.  The  pre- 
siding officers  of  both  houses  must  have 
so  classed  it,  or  else  it  would  not  have  been 
declared  carried  on  majority  votes.  It 
may  be  that  their  attention  was  not  called 
to  this  section  of  the  Constitution,  or  in 
the  hurry  of  legislative  proceedings  they 
did  not  have  time  to  consider  or  investi- 
gate it.  In  fact,  if  they  had  each  ruled  it 
required  two-thirds  votes,  a  majority  could 
have  overruled  their  decisions,  and,  with- 
out the  courts  determining  it,  a  bare  ma- 
jority could  withdraw  money  from  the 
treasury,  and  overrule  the  Speaker  and 
President,  and  thus  set  at  defiance  the  con- 
stitutional limitations  imposed  upon  them. 
The  Constitution  is  committed  to  the  judi- 
ciary to  preserve,  and,  in  the  exercise  of 
that  duty,  this  act  ought  to  be  declared 
void. 
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COMPANY,  Appt.f 

v. 
J.  M.  McCASKILL. 
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1.  One  tv ho,  by  cutting?  the  hose  which 
la  carry  i  n«r  water  to  a  burning: 
building;,  prevents  the  removal  of  furni- 
ture therefrom,  which  was  being  effected 
with  the  aid  of  the  stream  of  water  from 
the  hose,  is  liable  for  the  loss  of  furniture 
thereby  caused. 

2.  Cutting:  the  hose  which  la  carrying; 
water  to  extinguish  a  lire  is  the  prox- 
imate cause  of  the  loss  of  furniture  in  the 
building,  which  was  being  removed,  under 
protection  of  the  stream  of  water,  there- 
from, where,  as  soon  as  the  stream  ceased, 
the  salvage  had  to  be  abandoned. 

(April  22^  1905.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Pulaski 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  the  value  of  furniture 
alleged  to  have  been  destroyed  through  de- 
fendant's negligence.     Affirmed. 

The  evidence  showed  that  plaintiff's 
house  was  on  fire,  and  that  persons  were 
engaged  in  removing  furniture  therefrom; 
that  a  hose  was  stretched  across  the  street, 
upon  which  were  laid  defendant's  car 
tracks,  through  which  a  stream  of  water 
was  playing  upon  the  building;  that  this 
stream  had  the  effect  of  subduing  or  con- 
trolling the  fire,  but  that  a  car  upon  de- 
fendant's track  was  moved  over  the  hose, 
cutting  it  in  two,  and  that  immediately 
thereafter  the  fire  gained  such  headway  as 
to  drive  away  all  persons  who  had  been  en- 
gaged in  removing  furniture  from  the 
house.  After  the  hose  was  reconnected, 
and  played  again  upon  the  fire,  it  was  soon 
extinguished,  but  by  that  time  the  remain- 
ing furniture  in  the  house  had  been  too 
badly  damaged  to  have  material  value. 
Upon  this  state  of  facts,  the  court  in- 
structed the  jury  that,  if  they  found  there 
was  negligence  by  defendant,  any  loss  which 
they  undertook  to  compensate  in  damages 
must  be  such  as  was  directly  attributable  to 
such  negligence;  not  such  as  might  or 
could  have  resulted,  but  such  as  did  re- 
sult, from  the  negligence. 


Note. — For  a  case.  In  this  series,  holding 
that  the  negligent  breaking  of  the  wires  of  an 
electric  light  company,  by  which  light  and 
power  are  supplied  under  contract  to  the  plant 
of  a  third  person,  does  not  render  the  wrong- 
doer liable  for  the  resulting  damages  to  such 
third  person,  see  Byrd  v.  English,  64  L.  R.  A. 
94,  with  note  as  to  Liability  for  damage  to 
business  by  injuring  tangible  property  of  other 
party. 
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Further  facts  appear  in  the  opinion. 

Messrs.  Rose,  Hemingway,  A  Rose 
and  Cantrell  4c  Loughborough*  for  ap- 
pellant : 

This  case  is  ruled  by  Mott  v.  Hudson, 
River  R.  Co.   1   Robt.  585. 

Mr.   John   Hallum   for    appellee. 

Hill,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

McCaskill's  house  was  burning  in  the 
nighttime,  and  three  streams  of  water  were 
playing  upon  it,  one  from  a  hose  crossing 
Markham  street,  which  lay  across  the  street 
car  track.  The  hose  was  4  or  5  inches  in 
diameter,  and  the  street  brilliantly  il- 
luminated from  the  burning  building,  which 
was  near  by.  A  car  of  appellant  company 
ran  over  the  hose  and  cut  it  on  each  rail. 
There  was  no  reason  why  the  motorman 
could  not  have  seen  it  for  a  long  distance. 
He  denies  seeing  the  hose,  but  tells  of 
watching  the  fire  as  he  came  near  it.  Mc- 
Caskill's evidence  tended  to  prove  that  the 
cessation  of  water  from  this  hose  stopped 
the  work  of  taking  furniture  out  of  the 
burning  house,  and  that  the  fire  was  in  such 
a  state  of  control  that  most  of  his  furni- 
ture could  have  been  rescued  if  this  stream 
of  water  had  not  suddenly  ceased.  The 
evidence  conflicted,  and  the  issues  went  to 
a  jury,  and  a  verdict  for^  McCaskill  re- 
sulted. The  reporter  will  set  out  the  in- 
structions and  the  substance  of  the  testi- 
mony. 

The  appellant  presents  the  case  of  Mott 
v.  Hudson  River  R.  Co.  1  Robt  585,  as 
conclusive  against  appellee's  action.  This  is 
a  decision  of  the  superior  court  of  the  city 
of  New  York,  and  the  case  in  question  was 
heard  and  determined  before  Justices  Rob- 
ertson, White,  and  Barbour,  and  decided  in 
1863.  The  point  reaching  to  this  case  is 
thus  stated  in  the  syllabus:  "  Damages 
caused  by  the  spreading  of  a  fire  in  conse- 
quence of  the  defendant's  negligently  injur- 
ing a  hose  actually  in  use  in  extinguishing 
it,  whereby  the  only  supply  of  water  avail- 
able for  the  purpose  was  stopped,  are  too 
remote  to  sustain  an  action."  Justice 
White,  in  a  dissenting  opinion,  pointed  out 
that  cutting  a  fire  hose  in  an  instance  re- 
motely causing  loss  would  not  be  actionable, 
and  then  added :  "  But  in  the  present  in- 
stance, the  hose  was  actually  carrying  water 
upon  the  plaintiff's  burning  building,  and 
rapidly  extinguishing  the  fire,  when  it  was 
cut.  The  plaintiff  was  instantly  deprived 
by  this  act  of  the  flow  of  water  upon  his 
house,  and  the  flames  that  had  been  going 
out  under  the  action  of  the  hose  imme- 
diately rose,  and  destroyed  that  and  other 
property  owned  by  him.  It  would  be  diffi- 
cult to  state  a  case  of  more  direct  or  inn- 
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mediate  damage  resulting  from  a  specific 
act."  The  same  question  came  before  the 
supreme  judicial  court  of  Massachusetts  in 
1872,  and  the  Mott  Case  was  cited  as  first 
in  a  long  list  of  cases  relied  upon  by  the 
appellant,  but  it  did  not  receive  notice  in 
the  opinion.  After  discussing  the  question 
and  reviewing  cases  on  proximate  causes, 
the  court  said:  "  The  law  regards  practical 
distinctions,  rather  than  those  which  are 
merely  theoretical;  and  practically,  when  a 
man  cuts  off  the  hose  through  which  fire- 
men are  throwing  a  stream  upon  a  burning 


building,  and  thereupon  the  building  is  con- 
sumed for  want  of  water  to  extinguish  it. 
his  act  is  to  be  regarded  as  the  direct  and 
efficient  cause  of  the  injury."  Metallic 
Compression  Casting  Co.  v.  Fitchburg  R. 
Co.  109  Mass.  277,  12  Am.  Rep.  689.  The 
high  standing  of  the  Massachusetts  court, 
the  sound  reasoning  given,  re-enforced  by 
the  able  dissenting  opinion  in  the  Mott 
Case,  impel  the  court  to  follow  it,  rather 
than  the  Mott  Case. 

No   other   questions   are   presented,   and 
the  judgment  is  affirmed. 


COLORADO  SUPREME  COURT. 


COLORADO    &    SOUTHERN    RAILWAY 

COMPANY,  Appt., 

v. 

Luella    A.    THOMAS. 

(33  Colo.  517.) 

1.  One  cannot  recover  for  Injuries 
caased  by  *  collision  'with  a  train  at 
a  hfarhvray  crossing;,  on  the  theory  that 
he  was  excused  from  looking  and  listening 
because  a  •  building  adjoining  the  highway 
would  obstruct  a  view  of  the  tracks,  and  the 
noise  created  In  It  would  prevent  hearing 
an  approaching  train,  If  the  collision  might 
have  been  avoided  If  such  duty  had  been  per- 
formed after  the  obstruction  was  passed. 


Notb. — As  to  imputing  negligence  of  driver 
to  person  injured  while  riding  with  him,  see 
also,  in  this  series,  Nlsbet  v.  Garner,  1  L.  R.  A. 
152,  and  note;  Becke  v.  Missouri  P.  R.  Co.  9 
L.  R.  A.  157,  and  note;  Union  P.  R.  Co.  v. 
Lapsley,  16  L.  R.  A.  800;  Mullen  v.  Owosso, 
23  L.  R.  A.  693;  Illinois  C.  R.  Co.  v.  McLeod, 
52  L.  R.  A.  954 ;  Koplitz  v.  St.  Paul,  58  L.  R. 
A.  74;  Neal  v.  Kendall,  63  L.  R.  A.  668; 
Duval  v.  Atlantic  Coast  Line  R.  Co.  65  L.  R.  A. 
722;  and  Markowltz  v.  Metropolitan  Street  R. 
Co.  69  L.  R.  A.  389. 

As  to  duty  to  stop,  look,  and  listen  before 
crossing  railroad  track,  see  also,  in  this  series, 
Fletcher  v.  Fitchburg  R.  Co.  3  L.  R.  A.  743; 
Parsons  v.  New  York  C.  &  H.  R.  R.  Co.  3  L. 
R.  A.  683;  Lake  Shore  &  M.  S.  R.  Co.  v. 
Franz,  4  L.  R.  A.  389;  Rupard  v.  Chesapeake 
ft  O.  R.  Co.  7  L.  R.  A.  316;  Feeney  v.  Long 
Island  R.  Co.  5  L.  R.  A.  544 ;  Phillips  v.  Mil- 
waukee ft  N.  R.  Co.  9  L.  R.  A.  521  ;  Cincin- 
nati. I.  St.  L.  &  C.  R.  Co.  v.  Howard,  8  L.  R.  A. 
593;  Lyman  v.  Boston  &  M.  R,  Co.  11  L.  R.  A. 
364;  Gratiot  v.  Missouri  P.  R.  Co.  16  L.  R.  A. 
189;  Hendrlckson  v.  Great  Northern  R.  Co.  16 
L.  R.  A.  261 ;  Newhard  v.  Pennsylvania  R.  Co. 
19  L.  R.  A.  563 ;  Van  Auken  v.  Chicago  ft  W. 
M.  R.  Co.  22  L.  R.  A.  33;  Howe  v.  Minne- 
apolis. St.  P.  ft  S.  Ste.  M.  R.  Co.  30  L.  R.  A. 
684;  Betts  v.  Lehigh  Valley  R.  Co.  45  L.  R. 
A.  261 ;  Oleson  v.  Lake  Shore  ft  M.  S.  R.  Co. 
32  L.  R.  A.  149;  Woehrle  v.  Minnesota  Trans- 
fer R.  Co.  52  L.  R.  A.  348;  and  Lorenz  v. 
Burlington,  C.  R.  ft  N.  R.  Co.  56  L.  R.  A.  752. 
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2.  The  ones t Ion  of  the  liability  of  a 
railroad  company  for  a  collision  be- 
cause of  failure  to  take  proper  steps  to  avoid 
It  after  discovering  the  peril  of  a  traveler 
on  the  highway  should  not  be  submitted  to 
the  jury,  where  the  evidence  shows  con- 
clusively that  such  avoidance  would  have 
been  Impossible. 

3.  One  riding-  In  a  baggy,  upon  the 
seat  with  the  driver  of  the  horse, 
Is  bound  to  exercise  care,  upon  ap- 
proaching a  railroad  crossing,  to  determine 
whether  or  not  a  train  is  approaching;  and 
no  recovery  can  be  had  for  his  death,  result- 
ing from  a  collision  with  a  train,  where, 
knowing  that  a  train  is  approaching,  he 
Joins  with  the  driver  In  testing  the  danger 

.  of  attempting  to  cross  the  tracks  In  front  of 
the  train. 

(June  5,  1905.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Arapahoe 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  intestate. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  O.  McMnrry,  with  Messrs.  Dines 
A  Whitted,  for  appellant: 

It  is  the  duty  of  a  traveler  at  a  rail- 
road crossing,  when  the  view  is  obstructed, 
to  look,  and  listen,  and  stop,  if  necessary, 
for  the  approach  of  a  train. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Crisman, 
19  Colo.  32,  34  Pac.  286;  Northern  P.  R. 
Co.  v.  Freeman,  174  U.  S.  379,  43  L.  ed. 
1014,  19  Sup.  Ct.  Rep.  763. 

There  can  be  no  recovery  because  the 
parties  knew  of  the  approach  of  the  train, 
and  recklessly  drove  in  front  of  it. 

Jackson  v.  Crilly,  16  Colo.  103,  26  Pac. 
331 ;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Houston, 
95  U.  S.  697,  24r  L.  ed.  542;  Burnett  v. 
Easton  &  A.  R.  Co.  61  N.  J.  L.  373,  39  Atl. 
663;  Central  R.  Co.  v.  Foshee,  125  Ala. 
199,  27  So.  1006;  Helm  v.  Louisville  &  W. 
R.  Co.  17  Ky.  L.  Rep.  1004,  33  S.  W.  396; 


Colorado  Supreme  Court. 


June, 


Green  v.  Erie  R.  Co.  65  N.  J.  L.  301,  47  Atl. 
418;  Mott  v.  Detroit,  G.  H.  d  M.  R.  Co. 
120  Mich.  127,  79  N.  W.  3;  Myers  V. 
Baltimore  d  O.  R.  Co.  150  Pa.  386,  24 
Atl.  747;  Belief ontaine  R.  Co.  v.  Hunter, 
33  Ind.  335,  5  Am.  Rep.  201. 

The  fact  that  the  speed  of  the  train  is  in 
violation  of  law  will  not  excuse  a  party 
under  such  circumstances. 

Kelley  v.  Hannibal  d  St.  J.  R.  Co.  75 
Mo.  138;  Chicago  d  A.  R.  Co.  v.  Fears, 
53  111.   115. 

There  was  no  right  to  assume  that  the 
train  would  not  be  run  in  excess  of  the 
speed  allowed  by  the  ordinance,  and  go 
upon  the  track  without  looking. 

Korrady  v.  Lake  Shore  d  M.  S.  R.  Co. 
131  Ind.  261,  29  N.  E.  1069;  White  v. 
Chicago  d  N.  W.  R.  Co.  102  Wis.  489,  78 
N.  W.  587 ;  Chicago,  R.  I.  d  P.  R.  Co.  v. 
Houston,  95  U.  S.  697,  24  L.  ed.  542. 

Thomas  could  have  seen  the  approaching 
train  in  time  to  have  avoided  the  accident, 
after  he  passed  from  behind  the  power 
house,  if  he  had  looked.  In  failing  to  do 
so,  he  was  guilty  of  contributory  negligence. 

Behrcns  v.  Kansas  P.  R.  Co.  5  Colo.  400; 
Denier  d  R.  G.  R.  Co.  v.  Ryan,  17  Colo. 
98,  28  Pac.  79 ;  Chicago,  R.  J.  d  P.  R.  Co. 
v.  Crisman,  19  Colo.  30,  34  Pac.  286; 
Denver  d  R.  G.  R.  Co.  v.  Gustafson,  21 
Colo.  398,  41  Pac.  505;  Northern  P.  R.  Co. 
v.  Freeman,  174  U.  S.  379,  43  L.  ed.  1014, 
19  Sup.  Ct.  Rep.  763. 

If  the  evidence  shows  that,  at  a  point  be- 
fore reaching  the  railway  track,  an  ap- 
proaching train  would  be  in  plain  view 
and  within  a  few  hundred  feet  of  the  cross- 
ing, and  the  person  injured  even  testified 
that  he  stopped  at  a  point  of  safety,  and 
looked  and  listened  for  the  approaching 
train,  the  presumption  is  that  he  did  not 
look  at  all,  or  that  he  did  not  look  with 
prudence  and  caution;  and  defendant  is 
entitled  to  a  nonsuit. 

Kelsay  v.  Missouri  P.  R.  Co.  129  Mo. 
362,  30  S.  W.  339 ;  Hook  v.  Missouri  P.  R. 
Co.  162  Mo.  569,  63  S.  W.  360;  Cawley  v. 
La  Crosse  City  R.  Co.  101  Wis.  145,  77 
N.  W.  179;  Schmidt  v.  Great  Northern  R. 
Co.  83  Minn.  105,  85  N.  W.  935;  Phila- 
delphia d  R.  R.  Co.  v.  Peebles,  14  C.  C.  A. 
555,  28  U.  S.  App.  405,  67  Fed.  591. 

If  there  is  a  permanent  obstruction  on 
either  side  of  the  track,  or  a  noise  from  a 
mill  in  the  vicinity,  it  is  the  duty  of  a 
traveler  to  stop  his  team,  if  necessary  to 
secure  his  safety,  before  venturing- upon  the 
railway  track. 

Philadelphia  d  B.  C.  R.  Co.  v.  H olden, 
93  Md.  417,  49  Atl.  625;  Lake  Shore  d  M. 
S.  R.  Co.  v.  Miller,  25  Mich.  274 ;  Brady  v. 
Toledo,  A.  A.  d  N.  M.  R.  Co.  81  Mich.  616, 
45  N.  W.  1110;  Green  v.  Southern  P.  Co. 
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132  Cal.  254,  64  Pac.  255;  White  v. 
Chicago  d  A\  W.  R.  Co.  102  Wis.  489,  78 
N.  W.  585;  Jobe  v.  Memphis  d  C.  R.  Co. 
71  Miss.  734,  15  So.  129;  Burke  v.  Union 
Traction  Co.  198  Pa.  497,  48  Atl.  470; 
Omstoer  v.  Pittsburg  d  B.  Traction  Co.  168 
Pa.  519,  47  Am.  St.  Rep.  901,  32  Atl.  50; 
Ehrisman  v.  East  Harrisburg  City  Pass.  R. 
Co.  150  Pa.  180,  17  L.  R.  A.  448,  24  Atl. 
596. 

Where  the  passenger  counsels  and  advises 
the  driver  with  reference  to  the  manage- 
ment of  the  horses,  or  where  the  passenger 
knows  of  the  danger,  or  sees  the  approach- 
ing train,  and  is  familiar  with  the  crossing, 
it  is  the  duty  of  the  man  traveling  with 
the  driver  either  to  interfere  with  the 
management  of  the  horses,  or  to  take  such 
steps  as  will  protect  himself  from  the 
danger   which   is  imminent. 

Dean  v.  Pennsylvania  R.  Co.  129  Pa. 
514,  6  L.  R.  A.  143,  15  Am.  St.  Rep.  733, 
18  Atl.  718 ;  Crescent  Twp.  v.  Anderson,  114 
Pa.  643,  60  Am.  Rep.  367,  8  Atl.  379; 
Donnelly  v.  Brooklyn  City  R.  Co.  109  N.  Y. 
16,  15  N.  E.  733;  Johnson  v.  Superior 
Rapid  Transit  R.  Co.  91  Wis.  233,  64  N. 
W.  753;  Brickell  v.  New  York  C.  d  H.  R. 
R.  Co.  120  N.  Y.  290,  17  Am.  St.  Rep.  648, 
24  N.  E.  449;  Meenagh  v.  Bucktnaster,  26 
App.  Div.  451,  50  N.  Y.  Supp.  85. 

Messrs.  T.  W.  Hoyt,  Clay  B.  Whit- 
ford,  and  Henry  E.  May,  for  appellee: 

It*is  presumed  by  the  law  that  all  persons 
are  free  from  negligence,  until  the  contrary 
is  shown. 

Denver  d  R.  G.  R.  Co.  v.  Ryan,  17  Colo. 
102,  28  Pac.  79. 

On  petition  for  rehearing. 

The  credibility  of  the  witnesses  is  for  the 
determination  of  the  jury,  and  this  court 
is  not  at  liberty  to  interfere,  except  where 
the  verdict  is  not  supported  by  the  evidence. 

Kansas  P.  R.  Co.  v.  Ward,  4  Colo.  30; 
Schmidt  v.  Stecker,  3  Colo.  273;  Jackson 
v.  Burnham,  20  Colo.  532,  39  Pac.  577; 
Layton  v.  Kirkendall,  20  Colo,  236,  38  Pac. 
55;  Flick  v.  Graham,  5  Colo.  App.  88,  37 
Pac.  37 ;  Hallack  v.  Hinckley,  19  Colo.  38, 
34  Pac.  479;  Hammond  v.  Bovee,  4  Colo. 
App.  269,  35  Pac.  674 ;  Simonton  v.  Rohm, 
14  Colo.  51,  23  Pac.  86;  Jackson  v.  Mc- 
Murray,  4  Colo-  76 :  Pickett  v.  Handy,  9 
Colo.  App.  357,  48  Pac.  820;  Todd  v.  De- 
meree,  15  Colo.  88,  24  Pac.  563 ;  Denver  d 
R.  G.  R.  Co.  v.  Hodgson,  18  Colo.  117,  31 
Pac.  954 ;  Corbin  v.  Dunklee,  14  Colo.  App. 
340,  59  Pac.  842. 

In  considering  the  conduct  of  decedent, 
there  is  one  thing  that  he  had  a  right  to 
believe,  and  that  one  thing  was  that  this 
train  crew  were  complying  with  the  ordi- 
nances of  the  city  of  Denver,  and  were  not 
running  to  exceed  20  miles  an  hour.    They 


1903. 


Colorado  &  Southern  R.  Co.  v.  Thomas. 


688 


were  lulled  to  repose  by  the  great  distance 
of  the  train,  and  no  reasonable  man  would 
have  thought  that  this  train  was  crashing 
down  through  the  streets  of  Denver  at  such 
a  terrific  rate  of  speed,  or  that  it  was 
possible  for  that  train  to  reach  the  Colfax 
crossing  by  the  time  that  Lester  and 
Thomas  would  reach  it. 

The  question  of  contributory  negligence 
should  be  submitted  to  the  jury. 

Kansas  P.  R.  Co.  v.  Ward,  4  Colo.  30; 
Sellar  v.  Clelland,  2  Colo.  532;  Lord  v. 
Pueblo  Smelting  d  Ref.  Co.  12  Colo.  390, 
21  Pac.  148;  Atchison,  T.  d  8.  F.  R.  Co. 
v.  Shean,  18  Colo.  368,  20  L.  R.  A.  729, 
33  Pac  108;  McQonigle  v.  Kane,  20  Colo. 
292,  38  Pac.  367 ;  Denver  d  R.  Q.  R.  Co. 
v.  Morton,  3  Colo.  App.  155,  32  Pac.  345. 

In  damage  cases  it  is  not  incumbent  upon 
the  plaintiff  to  show  that  he  is  free  from 
contributory  negligence. 

Denver  d  R.  G.  R.  Co.  v.  Ryan,  17  Colo. 
102,  28  Pac.  79. 

Goddard,  J.,  delivered  the  opinion  of 
the  court: 

1.  This  is  an  action  by  Luella  A.  Thomas 
against  the  Colorado  &  Southern  Railway 
Company  to  recover  damages  for  the  death 
of  her  husband,  which  occurred  October  15, 
1900,  at  a  point  where  West  Colfax  avenue 
crosses  what  is  known  as  the  "  Colorado  & 
Southern  and  Santa  F€  Joint  Track,"  in 
the  city  of  Denver.  About  11  o'clock  at 
night  the  decedent,  in  company  with  one 
Lester,  was  riding  west  on  Colfax  avenue 
in  a  light,  open  buggy.  At  the  place 
mentioned  a  train  operated  by  appellant, 
coming  from  the  south,  struck  the  horse 
and  buggy  and  killed  both  Lester  and 
Thomas.  About  200  feet  east  of  this  point 
the  South  Park  tracks  cross  the  avenue. 
From  this  crossing  a  train  approaching 
from  the  south  may  be  seen  about  1  mile 
distant,  and  while  passing  north  for  a  dis- 
tance of  about  f  of  a  mile.  Between  the 
South  Park  tracks  and  the  place  of  the 
accident  a  power  house  and  coal  bin  are 
situated  on  the  south  side  of  the  avenue, 
which  obstruct  the  view  of  an  approaching 
train  from  one  passing  west  along  the 
avenue  for  a  distance  of  about  100  to  150 
feet.  After  passing  the  power  house,  and 
at  a  distance  of  25  feet  from  the  outer 
rail  of  the  track  upon  which  the  train  was 
running  at  the  time,  there  is  an  unob- 
structed view  south  along  the  track  for  a 
distance  of  at  least  225  feet,  and  at  a  point 
20  feet  from  the  outer  rail  for  a  dis- 
tance of  1,000  feet.  Two  witnesses  (Henry 
F.  Wilson  and  his  wife,  Bertha  C.  Wilson) 
testify  that  on  the  night  of  the  accident 
they  were  on  the  avenue  where  the  South 
Park  tracks  cross  the  same  and  saw  the 
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decedent  and  Lester  pass  west  along  the 
avenue,  driving  at  a  pretty  fast  trot;  that 
they  heard  the  whistle,  and  saw  the  train 
coming,  and  heard  the  parties  in  the  buggy 
say,  "  We  will  beat  the  .  .  .  over  the 
crossing;  "  that  they  urged  the  horse  to  a 
more  rapid  pace,  and  did  not  check  their 
speed  until  they  were  struck  by  the  train. 
William  E.  Brown  testified  that  he  was 
passing  along  Colfax  avenue  at  the  end  of 
an  ice  plant  which  stands  just  east  of  the 
South  Park  tracks,  and  saw  the  two  men 
in  the  buggy  as  they  passed  the  west  end 
of  the  ice  plant,  and,  as  the  whistle  blew, 
heard  the  one  who  was  looking  up  the 
track  say,  "  The  train  is  coming,"  and  the 
other  say,  "  Hurry  up  and  get  across  the 
track ;  "  that  they  then  urged  their  horse 
into  a  fast  trot,  and  did  not  decrease  its 
speed  until  they  struck  the  train.  The  fact 
that  the  horse  was  driven  on  a  trot  while 
going  towards  the  crossing  was  corroborated 
by  one  of  plaintiff's  witnesses.  In  addition 
to  the  testimony  of  witnesses,  it  is  demon- 
strated by  physical  facts  that  the  horse 
collided  with  the  side  of  the  locomotive,  and 
was  not  struck  by  the  pilot.  There  is  no 
testimony  that  in  the  slightest  degree  mili- 
tates against  the  testimony  of  the  Wilsons 
and  Brown  as  to  any  material  facts  testi- 
fied to  by  them,  nor  any  circumstance  de- 
veloped in  the  case  that  throws  discredit 
upon  their  evidence;  and  we  are  unable  to 
perceive  any  reason  that  warranted  the 
jury  in  disregarding  their  testimony  and 
all  the  admitted  circumstances  surround- 
ing the  case,  and  base  their  verdict  on  some 
undiscernible  inference  or  conjecture. 
Whether  Thomas  and  Lester  heard  the 
whistle  and  saw  the  train,  as  stated  by 
these  witnesses,  or  not,  the  fact  remains 
that  they  drove  with  more  or  less  speed 
from  the  South  Park  tracks  to  the  place 
of  the  disaster  without  stopping,  and  ap- 
parently without  looking  or  listening  for 
the  approaching  train,  and  without  the 
slightest  manifestation  of  that  reasonable 
care  or  common  prudence  that  the  circum- 
stances demanded  and  that  the  law  exacts. 
The  duty  that  the  law  imposes  upon  a  per- 
son approaching  a  railway  crossing  is  well 
settled  by  the  decisions  of  this  court. 
Chicago,  R.  I.  d  P.  R.  Co.  v.  Crisman,  19 
Colo.  30,  34  Pac.  286;  Chicago,  R.  I.  d 
P.  R.  Co.  v.  Nuney,  19  Colo.  36,  34  Pac. 
288;  Denver  d  R.  G.  R.  Co.  v.  Gustafson,  21 
Colo.  393,  41  Pac.  505.  Counsel  for  ap- 
pellee insist  that  the  decedent  was  excused 
from  looking  and  listening  because  the 
noise  created  by  the  power  house  would  pre- 
vent his  hearing  the  approaching  train, 
and  the  building  would  have  prevented 
him  from  seeing  the  train  if  he  had  looked. 
Under  such  circumstances,  it  was  his  duty 
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to  resort  to  other  means  of  ascertaining 
whether  a  train  was  approaching,  and  it 
was  clearly  his  duty,  after  passing  this 
obstruction,  to  stop,  look,  and  listen.  Had 
he  done  so,  he  would  have  seen  the  train  in 
time  to  avoid  the  accident.  As  was  said  in 
Seefeld  v.  Chicago,  M.  d  St.  P.  R.  Co.  70 
Wis.  216,  5  Am.  St.  Rep.  168,  35  N.  W.  278, 
and  quoted  in  Chicago,  R.  I.  d  P.  R.  Co. 
v.  Crisman,  19  Colo.  33,  34  Pac.  286:  "If 
the  view  of  a  traveler  on  the  highway  ap- 
proaching a  railroad  crossing  is  so  obstruct- 
ed that  he  cannot  see  an  approaching  train 
in  time  to  stop  his  team  before  colliding 
with  it,  if  he  knows  that  a  train  is  due  at 
such  crossing  at  or  about  such  time,  and  if 
he  is  unable  to  hear  the  approaching  train 
when  his  team  is  in  motion,  whether  by  rea- 
son of  the  force  and  direction  of  the  wind 
•or  of  noises  in  the  vicinity,  whether  made  by 
his  own  wagon  or  by  other  causes,  ordinary 
care  requires  him  to  stop  his  team  while  he 
may  do  so,  and  listen  for  the  train."  And, 
as  was  said  in  Brady  v.  Toledo,  A.  A.  d  N. 
M.  R.  Co.  81  Mich.  623,  45  N.  W.  1110, 
speaking  of  the  plaintiff's  duties  under  the 
circumstances:  "He  had  no  right  to  close 
his  ears  and  drive  along  without  stopping, 
when  he  must  have  known  that  the  noise 
of  his  wagon  and  of  the  mill  would  shut 
off  the  sound  from  the  approaching  train." 
Lester  and  decedent  not  only  failed  to  ob- 
serve these  reasonable  and  necessary  pre- 
cautions, but,  with  an  utter  disregard  of 
the  inevitable  consequences,  drove  recklessly 
into  danger.  In  these  circumstances,  it  Is 
unnecessary  to  determine  whether  the  ap- 
pellant was  guilty  of  the  acts  of  negligence 
charged,  since  the  actual  and  gross  neglect 
of  Lester  and  the  decedent  directly  contrib- 
uted to  produce  the  injury  complained  of. 
Instruction  No.  3,  while  correct  as  an  ab- 
stract proposition  of  law,  was  misleading. 
It  is  conclusively  shown  by  the  evidence 
that  it  was  impossible  for  the  engineer  to 
avoid  the  collision,  after  he  saw  the  situa- 
tion of  decedent,  by  the  exercise  of  the  ut- 
most degree  of  care.  It  was  therefore  error 
to  submit  that  proposition  of  law,  in  the 
absence  of  any  facts  to  which  it  could  be 
applied. 

2.  It  is  contended  by  counsel  for  appellee 
that,  notwithstanding  Lester  may  have  been 
guilty  of  contributory  negligence  that  would 
prevent  a  recovery  for  his  death,  it  appear- 
ing that  the  plaintiff's  husband,  Thomas, 
was  merely  driving  with  Lester  gratuitously 
upon  his  invitation,  and  having  no  con- 
trol of  the  movements  of  the  horse,  the  con- 
tributory negligence  of  Lester  would  no* 
prevent  a  recovery  by  the  plaintiff.  The 
court  below  instructed  the  jury  to  this  ef- 
fect. The  evidence  is  conflicting  as  to 
whether  Lester  or  Thomas  was  driving 
70  L.  R.  A. 


the  horse,  but  we  think  the  jury  were  justi- 
fied in  finding  that  Lester  was  driving,  and 
that  Thomas  was  riding  in  the  buggy  at 
his  invitation,  and  we  shall  assume  this 
to  be  the  fact  in  deciding  the  question  of 
law  presented  by  this  instruction.  Upon 
the  question  of  imputable  negligence,  as 
applicable  to  occupants  of  private  convey- 
ances, there  is  much  conflict  among  au- 
thorities, and  we  think  the  weight  of 
authority  supports  the  rule  that  a  person 
injured  by  the  negligence  of  a  defendant 
and  the  contributory  negligence  of  one  with 
whom  the  injured  person  is  riding  as  guest 
or  companion  is  that  such  negligence  is  not 
imputable  to  the  injured  person;  but  there 
is  a  well-recognized  exception  to  this  rule 
when  the  injured  person  is  in  a  position 
to  exercise  authority  or  control  over  the 
driver,  or  is  guilty,  or  fails  to  exercise  such 
care  under  the  circumstances  as  he  could 
and  should  exercise  under  the  particular 
circumstances  to  protect  himself.  This  ex- 
ception is  recognized  in  the  following  cases : 
Crescent  Ttop.  v.  Anderson,  114  Pa.  643, 
60  Am.  Rep.  367,  8  Atl.  379;  Dean  v. 
Pennsylvania  R.  Co.  129  Pa.  514,  524,  6  L. 
R.  A.  143,  15  Am.  St.  Rep.  733,  18  Atl. 
718;  Brickell  v.  New  York  C.  d  H.  R.  R.  Co. 
120  N.  Y.  290,  17  Am.  St.  Rep.  648,  24  N. 
£.  449,  and  other  cases  that  might  be 
cited. 

Counsel  for  appellee  call  our  attention  to 
Dyer  v.  Erie  R.  Co.  71  N.  Y.  228,  and  we 
are  especially  asked  to  read  this  opinion, 
not  only  upon  this  particular  point,  but 
also  upon  the  point  that  it  was  not  in- 
cumbent upon  Mr.  Thomas  to  stop,  look,  or 
listen  for  the  train,  if  the  view  was  so 
obstructed  that  he  and  Lester  could  not  see 
it  if  they  did  stop  and  look.  We  have 
complied  with  counsel's  request,  and  have 
carefully  read  this  opinion,  as  well  as 
numerous  other  cases  upon  the  subject,  and 
find  that  it-  clearly  supports  counsel's  con- 
tention that  the  negligence  of  Lester  is  not 
imputable  to  Thomas.  We  also  find  that, 
upon  the  other  proposition,  it  is  directly 
opposed  not  only  to  the  decisions  of  our 
own  court,  but  to  the  great  weight  of 
authority  in  this  country.  In  the  later 
case  of  Brickell  v.  New  York  C.  d  H.  R.  R. 
Co.  120  N.  Y.  290,  17  Am.  St.  Rep.  648, 
24  N.  E.  449,  the  same  court  recognizes 
the  exception  to  the  rule,  as  above  stated. 
This  case  is  very  like  the  case  under  con- 
sideration. The  plaintiff  was  riding  and 
occupying  the  same  seat  with  the  driver  of 
a  single  horse  before  a  buggy  wagon,  and 
paid  the  driver  for  carrying  him  a  short 
distance  from  the  station  on  the  Central 
road  to  the  village  of  Palmyra.  Tn  crossing 
an  intervening  railway  track,  the  collision 
occurred.    The  time  was  In  the  early  part 
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of  the  afternoon,  and  it  had  been  snowing 
somewhat  before,  and  the  wind  was  blowing 
while  plaintiff  was  being  carried  in  the 
buggy,  with  the  top  raised  and  closed,  ex- 
cept its  front,  to  the  crossing.  The  evi- 
dence was  to  the  effect  that  the  railway 
track  could  be  seen  for  a  good  distance  at 
many  points  on  the  route,  and  especially  on 
the  south  end  of  the  bridge,  which  the 
plaintiff  and  his  driver  crossed  in  reaching 
the  crossing  where  the  collision  took  place, 
at  a  distance  of  100  or  200  feet  from  the 
bridge;  that  the  plaintiff  and  driver  made 
no  further  effort  after  leaving,  and  while 
passing  over  the  space  between  the  bridge 
and  the  crossing,  to  learn  whether  a  train 
of  cars  might  be  approaching,  but  drove 
along  till  they  got  within  about  30  yards 
of  the  crossing,  when  they  or  the  horse 
(probably  the  horse)  first  heard  the  sound 
of  the  train  approaching  the  crossing.  It 
does  not  appear  what  the  plaintiff  and  the 
driver  were  engaged  in  up  to  this  point 
from  the  time  of  leaving  the  south  end  of 
the  bridge.  Potter,  J.,  who  delivered  the 
opinion  of  the  court,  said:  "The  evidence 
in  this  case  indicates  to  my  mind  not 
merely  a  failure  to  show  that  absence  of 
freedom  from  contributory  negligence  which 
is  necessary  to  be  shown  upon  the  behalf 
of  the  plaintiff  in  order  to  sustain  a  re- 
covery for  negligence  upon  the  part  of  a 
railroad  company,  but  clearly  and  beyond 
any  question  the  actual  existence  of  negli- 
gence of  the  driver  and  of  the  plaintiff 
which  contributed  to  the  plaintiff's  injury. 
The  excuse  attempted  to  be  set  up  for 
such  conduct,  that  the  top  of  the  buggy  and 
the  snow  and  wind  rendered  it  more  diffi- 
cult to  hear  the  noise  of  an  approaching 
train,  seems  to  prove  and  emphasize  their 
carelessness  and  want  of  attention  in  mak- 
ing an  effort,  under  those  circumstances,  to 
learn  there  was  no  train  approaching  the 
crossing.  .  .  .  They  wTere  called  upon  to 
use  more  than  ordinary  prudence  in  effect- 
ing the  crossing  under  such  circumstances." 
And  further,  speaking  to  the  particular 
question  now  under  consideration :  "  The 
rule  that  the  driver's  negligence  may  not 
be  imputed  to  the  plaintiff  should  have  no 
application  to  this  case.  Such  rule  is  only 
applicable  to  cases  where  the  relation  of 
master  and  servant,  or  principal  and  agent, 
does  not  exist,  or  where  the  passenger  is 
seated  away  from  the  driver,  or  is  separ- 
ated from  the  driver  by  an  inclosure,  and 
is  without  opportunity  to  discover  danger 
and  to  inform  the  driver  of  it.  .  .  .  It 
is  no  leas  the  duty  of  the  passenger,  where 
he  has  the  opportunity  to  do  so,  than  of  the 
driver,  to  learn  of  danger,  and  avoid  it,  if 
practicable.  The  plaintiff  was  sitting  upon 
the  seat  with  the  driver,  with  the  same 
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knowledge  of  the  road,  the  crossing,  and 
environments,  and  with  at  least  the  same, 
if  not  better,  opportunity  of  discovering 
dangers  that  the  driver  possessed,  and 
without  any  embarrassment  in  communicat- 
ing them  to  him."  The  rule  in  such  case 
is  laid  down  in  Hoag  v.  New  York  C.  &  H. 
R.  R.  Co.  Ill  N.  Y.  199,  18  N.  E.  648, 
where  a  husband  and  wife  were  sitting 
upon  the  same  seat  in  a  vehicle  driven  by 
the  husband,  and  both  were  killed  by  a 
collision  at  a  crossing;  and,  in  an  action 
brought  against  the  railroad  company,  it 
was  held  that  "she  had  no  right,  because 
her  husband  was  driving,  to  omit  some 
reasonable  and  prudent  effort  to  see  for 
herself  that  the  crossing  was  safe."  We 
quote  thus  extensively  from  the  Brickell 
Case,  not  only  because  of  the  similarity 
of  its  facts  to  those  in  the  case  at  hand, 
but  because  it  is  a  decision  of  a  court 
that  has  uniformly  announced  the  general 
rule  as  to  the  nonimputability  of  the 
negligence  of  a  driver  to  a  passenger  under 
different  circumstances.  In  Dean  v. 
Pennsylvania  R.  Co.  129  Pa.  522,  6  L.  R. 
A.  144,  15  Am.  St  Rep.  733,  18  Atl.  718, 
Dean  was  riding  by  invitation  in  a  lumber 
wagon  driven  by  one  William  Fields;  and 
the  court,  after  a  very  full  discussion  and 
citation  of  authorities  upon  the  question 
of  imputable  negligence,  says:  "In  some 
of  the  states,  as  in  Wisconsin,  Michigan, 
and  Iowa,  a  distinction  would  appear  to 
have  been  taken  between  a  public  and  a 
private  conveyance;  and,  as  an  examination 
of  the  cases  cited  will  show,  it  has  been 
there  held  that  when  the  injured  person  is 
riding  in  a  private  conveyance  by  invitation 
of  the  driver,  and  without  compensation, 
the  driver  will  be  regarded  as  his  agent,  and 
upon  that  ground  the  negligence  of  the 
latter  is  imputed  to  the  former.  In  Penn- 
sylvania, New  York,  Ohio,  Minnesota,  and 
other  states,  this  doctrine  of  agency  is 
expressly  repudiated,  and  it  is  held  that  in 
such  cases  the  driver's  negligence  cannot 
be  so  imputed."  And  farther  on,  and  speak- 
ing as  to  the  particular  case  then  under 
discussion,  the  court  says,  "  We  are  clearly 
of  opinion  that,  if  Dean  himself  was  guilty 
of  no  negligence,  the  negligence  of  Fields 
cannot  be  imputed  to  him ;  "  and,  after  re- 
ferring to  and  distinguishing  the  case  of 
Carlisle  v.  Brisbane,  113  Pa.  544,  57  Am. 
Rep.  483,  6  Atl.  372,  it  is  said:  "Here, 
however,  the  facts  are  of  a  different  char- 
acter. Dean  knew  the  locality  well ;  he  had 
crossed  the  tracks  frequently  at  this  point; 
he  knew  that  a  train  was  due  about  that 
time,  and  that  he  was  approaching  the  rail- 
road track  at  a  fast  trot;  yet  he  took  no 
precautions.  He  was  certainly  responsible 
for   his  own   negligence.     ...    He  said 


686 


Colorado  Supreme  Court. 


Junb, 


nothing  by  way  of  warning  to  Fields,  nor 
did  he  ask  him  to  stop,  to  look  and  listen, 
or  to  permit  him  (Dean)  to  get  out;  and 
the  danger  was  as  obvious  to  Dean  as  it 
was  to  Fields.  The  testimony  is  wholly  to 
the  effect  that  the  plaintiff  committed  him- 
self voluntarily  to  the  action  of  Fields; 
that  he  joined  him  in  testing  the  danger; 
and  he  is  responsible  for  his  own  act." 
The  case  of  Crescent  Twp.  v.  Anderson, 
114  Pa.  647,  60  Am.  Rep.  367,  8  Atl.  379, 
is  to  the  same  effect.  A  Mrs.  Anderson 
was  riding  on  the  back  seat  of  a  vehicle 
driven  by  McKinley,  her  father;  and,  find- 
ing a  bridge  in  process  of  repair,  McKinley 
drove  through  a  gully  above  the  bridge. 
Mrs.  Anderson  was  thrown  from  the  back 
seat  and  injured.  In  the  opinion  it  is  said : 
"  Under  the  noting  of  Carlisle  v.  Brisbane, 
the  negligence  of  McKinley  could  not,  per- 
haps, be  imputed  to  her,  but*she  must  be 
held  for  her  own  negligence;  the  danger 
which  was  obvious  to  him  was  as  obvious 


to  her.  She  made  no  request  of  her  father 
to  take  any  other  route,  or  that  she  might 
get  out  of  the  wagon;  she  made  no  objec- 
tion to  crossing  the  ravine;  she  willingly 
joined  McKinley  in  testing  the  danger;  and 
she  is  responsible  for  the  consequences  of 
her  own  act."  We  think  the  record  clearly 
discloses  that  the  decedent  joined  with 
Lester  in  "  testing  the  danger,"  and  should 
be  held  responsible  for  his  own  conduct  in 
the  premises,  which,  in  the  circumstances  of 
the  case,  was  grossly  negligent,  and  con- 
tributed directly  to  produce  the  unfortunate 
casualty. 

Our  conclusion  is  that  appellee  has  no 
right  of  action  against  appellant. 

The  judgment  is  therefore  reversed. 

Gabbert,  Ch.  J.,  and  Bailey,  J.,  con- 
cur. 

Petition  for  rehearing  denied  July  3. 
1905. 


CONNECTICUT  SUPREME  COURT. 


James  A.  FARRELL,  Appt., 

v. 

Sidney   E.   HAWLEY,   Sheriff   of   Fairfield 

County. 

(78  Conn.  150.) 

1.  lfo  hearing*  before  the  governor  to 
whom  a  reqn tuition  is  addressed  for 
the  rendition  of  an  alleged  criminal, 

and  no  notice  to  the  person  charged  with 
crime,  are  required  as  a  preliminary  to  the 
issuance  of  a  warrant  for  his  arrest  and 
surrender,  under  the  provisions  of  U.  S.  Rev. 
Stat.  |  5278,  U.  S.  Comp.  Stat.  1901,  p. 
3597. 

2.  One  cannot  be  a  fugitive  from  Jus- 
tice, subject  to  interstate  rendition,  unless 
he  was  in  the  state  from  which  the  demand 
comes  at  the  time  the  crime  is  charged  to 
have  been  committed. 

3.  The  production  of  oral  teMtmony  la 
not  necesnary  to  establish  a  case  for  the 
interstate  rendition  of  a  fugitive  from  Jus- 
tice. 

4.  An  averment  that  an  alleged  fugi- 
tive  from  J  a  Mice,  whone  rendition  to 
another  Mate  for  trial  In  sought,  was 
not  in  the  state  where  the  crime  is  alleged 
to  have  been  committed  at   the   time  of  its 

Note. — As  to  who  are  fugitives  from  Jus- 
tice, subject  to  extradition,  see  North  Carolina 
v.  Flail,  28  L.  R.  A.  289.  and  note;  Re  Sultan, 
28  L.  II.  A.  294;  Drinkall  v.  Spiegel,  36  L.  It. 
A.  486  ;  Ex  parte  Tod,  47  L.  R.  A.  566  :  New 
York  ex  rrl.  Corkran  v.  ITyntt.  60  L.  R.  A. 
774  ;  and  New  Hampshire  ex  rel.  Munsey  v. 
dough.  67  L.  R.  A.  946. 
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alleged  commission,  does  not  raise  an  Issue 
for  the  interposition  of  the  courts,  where  the 
governor  is  admitted  to  have  made  an  inves- 
tigation of  the  merits  of  the  claim  for  ren- 
dition, and  the  facts  upon  which  be  acted 
are  not  set  out. 

5.  A  governor'*  finding  in  favor  of  the 
InterMate  rendition  of  an  alleged 
fugitive  from  justice  may  be  found  to  be 
Insufficient  to  sustain  the  arreBt,  on  conclu- 
sive proof  before  the  courts  that  accused 
was  not  in  the  state  where  the  crime  was 
committed  at  the  time  of  its  alleged  com- 
mission, and  that  there  was  no  evidence  to 
the  contrary,  or  none  worthy  of  serious  con- 
sideration before  the  governor. 

6.  Whether  one  under  arrest  an  an  al- 
leged fugitive  from  Jnntice  shall  he 
admitted  to  hall  pending  appeal  from  an 
order  refusing  to  annul  the  warrant  of  ar- 
rest, is  a  matter  of  judicial  discretion. 

(July  5,  1905.) 

APPEAL  by  petitioner  from  a  judgment 
of  the  Court  of  Common  Pleas  for 
Fairfield  County  refusing  a  writ  of  habeas 
corpus  to  procure  petitioner's  discharge 
from  custody  to  which  he  had  been  com- 
mitted under  proceedings  for  his  rendition 
to  another  state  for  trial  for  an  alleged 
crime.     Affirmed. 

Statement  by  Baldwin,  J.: 

The  return  of  the  sheriff  showed  that  the 
plaintiff  was  held  under  a  warrant  from  the 
governor  of  Connecticut  directing  his  arrest 
as  a  fugitive  from  justice  in  response  to  an 
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executive  requisition  from  the  governor  of 
New  York,  and  delivery  to  an  agent  of  that 
state.  The  crime  for  which  he  was  there 
charged  was  rape  in  the  second  degree. 
His  reply,  to  which  there  was  a  demurrer, 
was  that  he  was  neither  physically  nor  con- 
structively present  in  the  state  of  New 
York  at  the  time  of  the  alleged  rape,  and 
that  no  legal  hearing  Or  other  judicial  pro- 
ceeding to  ascertain  whether  he  was  a  fugi- 
tive from  justice  was  had  before  the  gover- 
nor of  Connecticut,  or  before  ajiy  person  or 
court  competent  to  hear  and  determine  such 
question,  prior  to  the  issue  of  the  warrant. 
The  demurrer  was  sustained  (Curtis,  J.), 
the  prisoner  remanded,  and  bai.  refused, 
from  which  action  this  appeal  was  taken. 

Mr.  J.  D.  Toomey,  Jr.,  for  appellant: 

If  one  has  not,  as  a  matter  of  fact,  fled 
from  another  state,  then  the  provision  of 
the  Constitution  has  no  application  to 
him. 

Spear,  Extradition,  p.   378. 

There  can  be  no  merely  constructive 
presence  of  the  party  in  the  state  or  terri- 
tory demanding  him,  and  no  merely  con- 
structive flight  therefrom. 

Spear,  Extradition,  pp.  499,  500;  Whar- 
ton, Crim.  PI.  &  Pr.  8th  ed.  §  35 ;  Spelling, 
Extra.  Rem.  §  1214. 

The  right  of  a  fugitive  from  justice,  in 
custody,  to  invoke  the  judgment  of  the 
courts  upon  the  legality  of  executive  pro- 
ceedings looking  to  his  extradition,  is  ab- 
solute in  both  state  and  Federal  systems. 

Spelling,  Extra.  Rem.  $  1274. 

The  court  has  a  right  to  review  the  entire 
case.  The  warrant  of  the  governor  is  not 
conclusive. 

Em  parte  Hart,  28  L.  R.  A.  801,  11  C.  C. 
A.  165,  25  U.  S.  App.  45,  63  Fed.  249; 
State  ex  rel.  Munsey  v.  Clough,  71  N.  H. 
600,  53  Atl.  1086,  72  N.  H.  178,  67  L.  R.  A. 
946,  55  Atl.  554;  People  ex  rel.  Corkran  v. 
Hyatt,  172  N.  Y.  176,  60  L.  R.  A.  774,  92 
Am.  St.  Rep.  706,  64  N.  E.  825,  188  U.  8. 
691,  47  L.  ed.  657,  23  Sup.  Ct.  Rep.  456; 
Re  Tod,  12  S.  D.  386,  47  L.  R.  A.  566,  76 
Am.  St.  Rep.  616,  81  N.  W.  637;  Hiblcr  v. 
State,  43  Tex.  197 ;  Re  Mohr,  73  Ala.  503, 
49  Am.  Rep.  63. 

The  court  will  not  consider  the  evidence 
taken  at  a  preliminary  hearing,  and  ac- 
companying the  requisition,  to  ascertain 
whether  it  sustains  the  charge,  and  shows 
probable  cause  to  believe  the  person  guilty. 

Re  Van  Scievcr.  42  Neb.  772,  47  Am.  St. 
Rep.  730,  60  N.  W.  1037. 

The  rules  of  the  Supreme  Court  of  the 
United  States  provide  that,  ponding  an 
appeal  from  the  final  decision  of  any  court 
or  judge  discharging  the  writ  after  it  has 
been  issued,  the  prisoner  shall  be  remanded 
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to  the  custody  from  which  he  was  taken  by 
the  writ,  or  shall,  for  good  cause  shown, 
be  detained  in  the  custody  of  the  court  or 
judge,  or  be  enlarged  upon  recognizance. 

117  U.  S.  708,  29  L.  ed.  iv,  6  Sup.  Ct. 
Rep.  iii ;  2  Foster,  Fed.  Pr.  1434. 

The  only  discretion,  therefore,  vested  in 
the  court,  is  as  to  the  amount  of  the 
recognizance. 

Ex  parte  Hart,  28  L.  R.  A.  801,  11  C.  C. 
A.  165,  25  U.  S.  App.  40,  63  Fed.  249; 
State  v.  Vaughan,  71  Conn.  457,  42  Atl. 
640. 

Mr.  Frederic  A.  Bartlett  also  for  ap- 
pellant. 

Mr.  'William  B.  Boardman,  for  ap- 
pellee: 

By  the  United  States  statute  a  duty  is 
placed  upon  the  governor  to  deliver  the 
fugitive. 

Kentucky  v.  Dcnnison,  24  How.  66,  16  L. 
ed.  717;  Taylor  v.  Taintor,  16  Wall.  366, 
21  L.  ed.  287;  Spear,  Extradition,  pp.  301, 
427;  Kingsbury's  Case,  106  Mass.  223. 

There  is  no  express  provision  of  the 
United  States  Constitution,  or  of  any 
Federal  statute,  as  to  the  evidence  by 
which  the  fact  that  a  person  is  a  fugitive 
from  justice  shall  be  established.  The 
affidavits  of  one  or  more  witnesses  are 
competent  evidence. 

Spear,  Extradition,  pp.  391,  395;  Hurd, 
Habeas  Corpus,  2d  ed.  p.  612. 

The  governor  is  made  the  judge  of  the 
condition  precedent  to  the  granting  of  re- 
quisition, l.  e.,  whether  the  accused  is  in 
fact  a  fugitive  from  justice. 

Re  Strauss,  197  U.  S.  324,  49  L.  ed.  774, 
25  Sup.  Ct.  Rep.  537. 

The  court  cannot,  on  habeas  corpus,  ex- 
amine the  fact  whether  or  not  the  plaintiff 
is  a  fugitive  from  justice. 

Munsey  v.  dough,  196  U.  S.  364,  375,  49 
L.  ed.  515,  518,  25  Sup.  Ct.  Rep.  282; 
Hyatt  v.  New  York,  188  U.  S.  711,  47  L.  ed. 
661,  23  Sup.  Ct.  Rep.  456;  15  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  188 ;  Ex  parte  Dennison 
(Neb.)  101  N.  W.  1049;  Bruce  v.  Rayner, 
62  C.  C.  A.  501,  124  Fed.  483;  Sternaman  V. 
Peck,  26  C.  C.  A.  214,  51  IT.  S.  App.  312, 
80  Fed.  883;  Davis's  Case,  122  Mass.  328: 
Ex  parte  Reggel,  114  U.  S.  642,  29  L.  ed. 
250,  5  Sup.  Ct.  Rep.  1148. 

The  warrant  is  at  least  prima  facie 
authority  to  hold  the  plaintiff,  and  would 
throw  the  burden  on  the  party  seeking  to 
avoid  it. 

Hyatt  v.  yew  York,  188  U.  S.  711,  47  L. 
ed.  661,  23  Sup.  Ct.  Rep.  456. 

The  plaintiff  was  not  entitled  to  bail 
when  held,  by  virtue  of  the  warrant  of  the 
governor,  for  delivery  to  the  New  York 
authorities. 

Ex  parte  Ernin,   7   Tex.   App.    288;    Ex 
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parte  Hobbs,  32  Tex.  Crim.  App.  312,  40 
Am.  St.  Rep.  782,  22  S.  VV.  1035;  3  Am.  & 
Eng.  Enc.  Law,  2d  ed.  pp.  679,  680;  Re 
Foye,  21  Wash.  250,  57  Pac.  825. 

Baldivin,  J.,  delivered  the  opinion  of  the 
court: 

By  U.  S.  Rev.  Stat.  §  5278,  U.  S.  Comp. 
Stat.  1901,  p.  3597,  whenever  the  executive 
authority  of  any  state  demands  any  person 
as  a  fugitive  from  justice,  of  the  executive 
authority  of  any  other  state  to  which  such 
person  has  fled,  and  produces  a  copy  of  an 
indictment  found,  or  an  affidavit  made  be- 
fore a  magistrate,  charging  the  person  de- 
manded with  having  committed  a  crime, 
which  copy  is  certified  as  authentic  by  the 
governor  of  the  state  from  whence  the  per- 
son so  charged  has  fled,  it  shall  be  the  duty 
of  the  executive  authority  of  the  Btate  to* 
which  such  person  has  fled  to  cause  him  to 
be  arrested  and  delivered  to  the  agent  who 
may  be  appointed  to  receive  him  by  the 
authorities  of  the  demanding  state.  Under 
this  statute,  no  hearing  before  the  governor 
to  whom  the  requisition  is  addressed,  had 
on  notice  to  the  person  charged  with  crime, 
is  required  as  a  preliminary  to  the  issue  of 
a  warrant  for  his  arrest  and  surrender. 
Munsey  v.  Clough,  196  U.  S.  364,  372,  49 
L.  ed.  515,  516,  25  Sup.  Ct.  Rep.  282.  The 
governor,  however,  should,  before  issuing  it, 
be  satisfied  that  there  is  probable  cause  to 
believe  that,  at  the  time  when  it  is  charged 
that  the  crime  was  committed,  such  person 
was  within  the  state  from  which  the  re- 
quisition proceeds.  Hyatt  v.  'New  York, 
188  U.  S.  691,  709,  47  L.  ed.  657,  660,  23 
Sup.  Ct.  Rep.  456.  The  warrant  issued  by 
the  governor  of  this  state,  after  stating 
that  the  governor  of  New  York  has  repre- 
sented to  him  that  the  plaintiff,  having 
been  charged  with  rape  committed  in  that 
state,  has  fled  from  justice  into  this  state, 
contains  these  recitals :  "  And  whereas,  the 
said  representation  and  demand  is  accom- 
panied by  properly  attested  copies  of  the 
proceedings  in  said  state  of  New  York 
against  the  said  James  Parrell,  and  with 
the  proper  affidavits  of  witnesses,  whereby 
the  said  James  Farrell  is  charged  with  the 
said  crime,  and  with  having  fled  from  said 
state,  and  taken  refuge  in  the  state  of 
Connecticut,  which  said  proceedings  are  cer- 
tified by  the  said  governor  of  New  York  to 
be  duly  authenticated;  and  whereas,  I  find 
that  said  demand  is  conformable  to  law, 
and  ought  to  be  complied  with."  Gen.  Stat. 
1902,  §  1566,  provides  that,  when  a  demand 
of  this  nature  is  made  upon  the  governor, 
he  may  request  any  prosecuting  officer  to 
investigate  the  ground  for  it,  "and  report 
to  him  the  situation  and  circumstances  of 
the  person  so  demanded,  and  whether  he 
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ought  to  be  surrendered ;  and,  if  the  gover- 
nor shall  find  that  such  demand  is  con- 
formable to  law,  and  ought  to  be  complied 
with,  he  shall  issue  his  warrant"  for  the 
arrest  and  surrender.  By  §  1567  no  person 
arrested  on  such  a  warrant  is  to  be  sur- 
rendered until  he  has  been  informed  of  the 
demand  made  for  it  and  of  the  crime 
charged,  and  has  had  an  opportunity  to  ap- 
ply for  a  writ  of  habeas  corpus.  Upon  such 
a  writ,  he  will  be  entitled  to  a  discharge 
if  the  governor  had  no  jurisdiction  to  di- 
rect his  arrest  or  surrender.  There  would 
be  no  jurisdiction  if  the  person  whose 
surrender  was  asked  were  not  a  fugitive 
from  justice;  and  he  could  not  be  such  a 
fugitive  unless  he  was  in  the  state  from 
which  the  demand  comes  when  it  is  charged 
that  the  crime  was  committed.  Although 
absent  at  that  time,  he  might  be  prosecuted 
there,  under  certain  circumstances,  if  he 
were  afterwards  found  within  its  territory. 
State  v.  Qrady,  34  Conn.  118.  But  he 
could  not  lawfully  be  surrendered  for  trial 
there  on  an  executive  requisition.  The  re- 
citals in  the  governor's  warrant,  which  is 
set  up  in  the  return  in  the  present  action, 
state  that  the  governor  of  New  York  had 
represented  to  him  that  the  plaintiff  had 
fled  from  New  York  to  Connecticut  to  es- 
cape arrest  on  a  criminal  prosecution ;  that 
affidavits  were  presented  in  support  of  this 
representation;  and  that,  upon  this  show- 
ing, he  came  to  the  conclusion  that  the 
requisition  made  upon  him  was  conform- 
able to  law,  and  ought  to  be  complied  with. 
It  was  not  necessary  that  he  should  re- 
quire the  production  of  oral  testimony.  He 
was  not  exercising  a  judicial,  but  an  ex- 
ecutive, function.  He  was  not  conducting 
a  contested,  but  an  ex  parte,  proceeding. 
Any  mode  of  proof  which  to  him  might  be 
satisfactory  in  kind  and  convincing  in  effect, 
and  that  had  a  reasonable  tendency  to 
establish  the  fact  of  a  fleeing  from  justice, 
fulfilled  all  the  requirements  of  law. 
Roberta  v.  Reilly,  116  U.  S.  80,  95,  29  L. 
ed.  544,  549,  6  Sup.  Ct.  Rep.  291.  On  the 
face  of  the  pleadings,  it  would  appear  that 
the  ordinary  procedure  upon  executive  re- 
quisitions was  followed.  The  averment  that 
there  was  no  legal  hearing  before  the 
governor  implied  that  there  was  some  kind 
of  hearing  before  him,  and  was  of  no  avail 
on  demurrer,  without  a  statement  of  the 
facts  which  rendered  it  not  legal.  That 
it  was  not  a  judicial  one  was  immaterial. 
The  governor  was  a  competent  person,  and 
the  only  competent  person,  to  hear  and  de- 
termine the  matter  ( either  with  or  without 
the  aid  of  a  prosecuting  officer )  prior  to  the 
issue  of  the  warrant  of  arrest. 

The    averment    that    the    plaintiff    was 
neither  physically  nor  constructively  pres- 
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exit  in  the  state  of  New  York  at  the  time 
when  it  was  charged  that  the  rape  was 
committed  sets  up  what  might  be  a  good 
defense  if  offered  on  his  trial  to  the  jury 
for  the  crime  of  which  he  stands  accused, 
but  is  without  force  in  this  proceeding,  in 
view  of  the  admission  that  the  governor 
has  found  probable  cause  for  believing  it 
to  be  untrue.  Such  an  admission  neces- 
sarily results  from  the  undisputed  fact  that 
there  was  some  kind  of  a  hearing  before 
the  governor,  which  satisfied  him  that  a 
warrant  should  be  issued.  Neither  by  the 
governor  nor  by  the  court  of  common  pleas 
could  it  be  finally  adjudicated,  for  the  pur- 
poses of  determining  his  guilt  or  innocence, 
whether  the  plaintiff  was  in  New  York  at 
the  time  in  question.  If  any  fair  ground 
on  which  reasonable  men  could  conclude 
that  he  was  had  been  shown,  it  was  the 
duty  of  the  governor  to  order  his  surrender, 
and  of  the  courts,  on  a  writ  of  habeas 
corpus,  to  remand  him  to  the  custody  of 
the  officer  having  him  in  charge.  That 
such  a  ground  was  shown  before  the  gov- 
ernor is  to  be  presumed,  in  the  absence  of 
an  averment  to  the  contrary.  The  de- 
murrer admitted  nothing  which  was  not  well 
pleaded  and  material  in  the  reply.  The 
allegation  that  the  plaintiff  was  not  in  New 
York  when  the  rape  was  committed  was 
immaterial,  because  pleaded  in  connection 
with  what  amounted  to  an  admission  that 
the  governor,  after  a  hearing,  had  found 
that  he  was  there  then.  If  the  plaintiff 
had  desired  to  show  that  in  fact  no  com- 
petent evidence  that  he  was  a  fugitive  from 
justice  was  before  the  governor,  he  should 
have  set  this  up  in  his  reply.  The  finding 
of  the  governor  in  extradition  cases  is  not 
always  and  necessarily  final.  That  now  in 
question  could  have  been  pronounced  in- 
sufficient to  support  an  arrest  under  the 
warrant  upon  conclusive  proof  before  the 
courts  in  this  proceeding,  first,  that  the 
plaintiff  was  not  within  the  state  of  New 
York  at  the  date  when  it  was  charged  that 
the  crime  was  committed ;  and,  second,  that 
there  was  no  evidence  to  the  contrary,  or 
none  worth  serious  consideration,  before  the 
governor.  Munsey  v.  Clough,  196  U.  S. 
364,  374,  49  L.  ed.  515,  517,  25  Sup.  Ct. 
Kep.  282.  In  the  reply  to  the  return  it  was 
averred  that  the  plaintiff  was  neither 
actually  nor  constructively  within  the  state 
of  New  York  at  the  time  in  question;  but 
there  was  no  allegation  that  the  governor 
acted  without  evidence  worthy  of  serious 
consideration  to  establish  the  contrary.  The 
presumption  is  that  he  acted  on  such  evi- 
dence, and,  this  presumption  not  having 
been  met  by  anything  in  the  plaintiff's 
pleading,  the  demurrer  was  properly  sus- 
tained. Munsey  v.  Clough,  196  U.  S.  364, 
70.  L.  R.  A. 


372,  375,  49  L.  ed.  515,  516,  518,  25  Sup. 
CU  Rep.  282. 

It  is  assigned  for  error  that  the  court  of 
common  pleas,  after  remanding  the  plain- 
tiff to  the  custody  of  the  sheriff  by  the 
judgment  appealed  from,  refused  to  admit 
him  to  bail.  As  to  this  the  trial  court 
ruled  that  it  had  power,  at  common  law,  to 
accept  bail  pending  the  appeal  to  this  court, 
but,  in  the  exercise  of  its  discretion,  re- 
fused to  accept  it.  Assuming,  without  de- 
ciding, that  it  was  right  in  the  first  ruling, 
of  which  the  plaintiff  does  not  complain, 
it  was  clearly  right  in  holding  that  whether 
the  power  should  be  exercised  was  a  matter 
of  judicial  discretion.  We  see  nothing  in 
the  record  to  indicate  that  this  discretion 
was  not  well  exercised. 

No  question  has  been  made  as  to  our 
power  to  entertain  this  reason  of  appeal. 
We  therefore  do  not  think  it  necessary  to 
inquire  whether,  for  such  a  cause  of  com- 
plaint, arising  after  judgment,  the  remedy 
pursued  was  in  form  the  proper  one,  inas- 
much as,  had  the  plaintiff  suffered  an  in- 
justice, the  only  mode  of  relief  was  to  ask 
it  from  us,  or  one  of  us.  State  v.  Hunter, 
73  Conn.  435,  444,  47  Atl.  665. 

There  is  no  error. 

The  county  judge  (Curtis),  In  sustaining 
the  demurrers  to  the  petition,  handed  down  the 
following  memoranda: 

The  return  of  the  sheriff  alleges  that  he  Is 
holding  the  petitioner  as  a  fugitive  from  the 
justice  of  the  state  of  New  York,  under  the 
authority  of  the  warrant  of  the  governor  of 
this  state,  a  copy  of  which  Is  included  in  the 
return,  which  warrant  shows  the  crime  charged 
to  be  one  requiring,  at  Its  commission,  the 
actual  presence  of  the  perpetrator  In  the  state 
of  New  York.  To  this  return  the  petitioner 
replies,  alleging  that  he  is  not  a  fugitive  from 
justice,  in  that  he  was  not  In  the  state  of  New 
York  when  the  alleged  crime  was  committed. 

A  person  not  in  a  state  when  a  crime  was 
committed  therein  is  not  a  fugitive  from  jus- 
tice from  that  state,  whatever  is  the  nature  of 
the  crime.  Hyatt  v.  New  York,  188  U.  S.  712, 
47  L.  ed.  661,  23  Sup.  Ct.  Rep.  4~6. 

We  are  confronted.  In  this  action,  with  the 
question  whether,  upon  a  habeas  corpus  in  an 
extradition  matter,  It  can  be  pleaded  and 
proved  that  the  petitioner  was  out  of  the  de- 
manding state  when  the  crime  was  committed, 
in  order  to  avoid  the  authority  of  the  sheriff 
to  hold  the  petitioner  under  the  warrant  of  the 
governor.  There  Is  no  decision  of  o-ir  supreme 
court,  or  of  the  United  States  Supreme  Court, 
now  published,  which  establishes  a  precedent 
In  such  a  case.  Roberts  v.  Re'lly,  116  17.  S- 
80.  29  L.  ed.  544,  6  Sup.  Ct.  Rep.  201 ;  Hyatt 
v.  New  York,  18S  U.  S.  700,  47  L.  ed.  660.  23 
Sup.  Ct.  Rep.  456. 

The  court,  in  Cook  v.  nart,  146  U.  S.  193, 
36  L.  ed.  930,  13  Sup.  Ct.  Rep.  40,  sneaks  as 
follows :  "  We  have  no  doubt  that  the  gov- 
ernor upon  whom  the  demand  Is  made  must 
determine  for  himself,  In  the  first  instance,  at 
least,  whether  the  party  charged  is  in  fact  a 
44 
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fugitive  from  justice,  .  .  .  but  whether  his  de- 
cision thereon  be  final  Is  a  question  proper  to 
be  determined  by  the  courts  of  that  state." 
This  rule  as  to  the  authority  of  state  courts 
probably  will  not  be  true  after  the  United 
States  Supreme  Court  has  spoken  decisively  as 
to  the  procedure,  for  extradition  Is  a  proceed- 
ing under  the  United  States  Constitution,  and 
8  5278  of  the  Revised  Statutes  of  the  United 
States,  U.  S.  Comp.  Stat.  1901,  p.  3597.  Ex 
parte  Dennlson   (Neb.)   101   N.  W.  1045. 

The  United  States  courts  have  repeatedly 
held  that,  before  a  governor  has  a  right  to 
Issue  his  warrant  in  an  extradition  proceeding, 
it  must  be  found  by  him:  (1)  That  the  per- 
son demanded  is  substantially  charged  with  a 
crime  against  the  laws  of  the  state  from  whose 
justice  he  Is  alleged  to  have  fled,  by  an  In- 
dictment or  affidavits,  etc. ;  (2)  that  the  per- 
son demanded  Is  a  fugitive  from  the  justice 
of  the  state  making  the  demand. 

It  is  held  In  all  courts  that  the  first  proposi- 
tion Is  one  of  .law,  open,  upon  the  face  of  the 
papers,  to  judicial  inquiry  upon  habeas  corpus ; 
and  that,  as  to  the  second  proposition,  the  war- 
rant of  the  governor  Is  prima  facie  sufficient 
as  to  the  fact  that  the  accused  Is  a  fugitive 
from  justice.  The  warrant  Is  not  conclusive 
upon  this  question.  Flyatt  v.  New  York,  188 
U.  8.  711,  47  L.  ed.  661,  23  Sup.  Ct.  Rep.  456. 

Is  the  warrant  ever  conclusive  upon  this 
question?  Is  the  warrant  conclusive  where  the 
issue  Is  raised  by  a  reply  to  the  return  based 
on  the  warrant,  which  reply  alleges  that  the 
accused  was  without  the  demanding  state  when 
the  crime  was  committed? 

There  are  Intimations  to  be  found  in  several 
recent  decisions,  which  seem  sound  and  rea- 
sonable, and  which  Indicate  the  trend  of  opin- 
ion upon  this  question.  People  ex  rel.  Cork- 
ran  v.  Hyatt,  172  N.  Y.  193,  60  L.  R.  A.  774, 
92  Am.  St.  Rep.  706,  64  N.  E.  825,  188  U.  S. 
709,  47  L.  el.  660,  23  Sup.  Ct.  Rep.  456;  Ex 
parte  Dennlson  (Neb..)  101  N.  W.  1045;  Bruce 
v.  Rayner,  62  C.  C.  A.  501,  124  Fed.  483. 

The  tendency  of  the  courts,  here  shown,  is 
clearly  adverse  to  a  trial  upon  habeas  corpus, 
after  the  issuance  of  an  extradition  warrant, 
of  what  is  substantially  the  question  of  the 
guilt  of  the  accused,  upon  a  reply  to  a  return, 
setting  up  what  amounts  to  an  alibi. 

In  People  ex  rel.  Corkran  v.  Hyatt,  172  N. 
Y.  193,  60  L.  R.  A.  774,  92  Am.  St.  Rep.  706. 
64  N.  E.  825,  Judge  Cullen  says :  "  The  guilt 
or  innocence  of  an  alleged  fugitive  from  justice 
Is  not  to  be  determined  on  requisition  proceed- 
ings, nor  on  the  writ  of  habeas  corpus. 
Therefore,  If  the  charge  is  such  as  neces- 
sarily to  require  the  presence  of  the  accused 
within  the  state  at  the  time  of  the  commission 
of  the  offense,  mere  proof  of  an  alibi  would  not 
in  every  case  require  or  justify  his  discharge." 
.  In  Hyatt  v.  New  York,  188  U.  S.  710,  47  L. 
ed.  661,  23  Sup.  Ct.  Rep.  456,  this  statement 
seems  to  meet  the  approval  of  the  United 
States  Supreme  Court. 

In  Hyatt  v.  New  York.  188  U.  S.  711,  47  L. 
ed.  661,  23  Sup.  Ct.  Rep.  456,  Judge  Peckham 
says:  "If,  upon  a  question  of  fact  made  be- 
fore the  governor  which  he  ought  to  decide, 
there  were  evidence  pro  and  con,  the  conrts 
might  not  be  justified  In  reviewing  the  decision 
of  the  governor  upon  such  question." 

In  Bruce  v.  Rayner,  C2  C.  C.  A.  501,  124 
70  L.  R.  A. 


Fed.  483,  it  reads :  "  It  is,  no  doubt,  true  that, 
if  conflicting  evidence  has  been  submitted  to 
the  governor  of  the  state  in  which  the  person 
is  found,  upon  the  question  of  fact,  and  he, 
considering  it,  had  decided  to  deliver  the  per- 
son demanded,  the  presumption  being  always 
in  favor  of  the  governor's  decision,  the  courts 
will  not  inquire  into  and  reverse  his  decision." 
See  also  Ex  parte  Dennlson  (Neb.)  101  N.  W. 
1045. 

The  question  that  confronts  this  court  Is, 
What  procedure  is  to  be  followed  when,  in  his 
reply  to  this  return,  founded  on  the  governor's 
warrant,  the  petitioner  alleges  that  he  Is  not  a 
fugitive  from  justice,  because  he  was  out  of 
the  demanding  state  when  the  crime  was  com- 
mitted? If  the  reply  is  held  good,  what  course 
lies  open  to  the  sheriff?  If  he  denies  the  al- 
legation, then  the  court  has  before  it,  on 
habeas  corpus,  the  question  of  alibi,  and,  in 
substance,  the  question  of  guilt  or  Innocence. 
Or  should  the  sheriff,  following  the  trend  of 
Bruce  v.  Rayner,  62  C.  C.  A.  501,  124  Fed. 
483,  file  a  replication  to  the  effect  (if  claimed 
to  be  true)  that  the  governor  had  before  him 
evidence  pro  and  con  as  to  the  petitioner's  be- 
ing a  fugitive  from  justice,  and  had  found  that 
he  was,  and  that,  hence,  the  matter  was,  in 
substance,  res  judicata?  This  course  would 
proceed  upon  the  theory  that,  unless  the  gov- 
ernor had  heard  evidence  pro  and  con,  the  mat- 
ter was  one  to  be  gone  Into  In  full  by  the  court 
upon  habeas  corpus,  upon  proper  pleading. 
Such  a  position  does  not  seem  tenable.  If,  on 
habeas  corpus,  the  court  is  not  to  try  out  the 
question  of  alibi,  and  decide  It  upon  the  weight 
of  evidence,  but  merely  to  see  if  there  is  some 
evidence  that  the  accused  was  in  the  demand- 
ing state  when  the  crime  was  committed,  as 
intimated  In  188  U.  S.  710,  47  L.  ei  661,  23 
Sup.  Ct.  Rep.  456,  and  172  N.  Y.  193,  60  L.  R. 
A.  774,  92  Am.  St.  Rep.  706,  64  N.  E.  825,  it 
seems  to  me  that  the  court.  In  such  proceed- 
ing, should  take  the  position  that,  in  order  to 
avoid  the  return  of  the  sheriff,  the  petitioner 
must  allege  in  his  reply  that  there  was  do 
competent  evidence  before  the  governor  upon 
the  jurisdictional  fact  that  he  was  in  the  de- 
manding state  at  the  commission  of  the  crime 
charged ;  or  that  the  facts  laid  in  evidence 
(usually  In  affidavits)  before  the  governor  upon 
this  point  show,  upon  their  face,  that  he  was 
not  a  fugitive  from  justice;  or  (possibly)  that 
the  accused  must  allege  facts,  other  than  his 
Innocence,  which  are  not  inconsistent  with  the 
finding  of  the  governor  as  to  the  petitioner  be- 
ing present  in  the  demanding  state  at  the  time 
the  crime  was  committed,  yet  which  show 
that  he  is  not  a  fugitive  from  justice;  or  facts 
showing  that  the  petitioner  Is  not  a  fugitive 
from  Justice ;  which  facts  the  state  admits. 
Otherwise,  the  decision  of  the  governor  should 
be  taken  as  conclusive  upon  the  fact  alleged  In 
this  reply. 

Such  a  ruling,  I  think,  would  follow  the 
trend  of  Kingsbury's  Case,  106  Mass.  223 : 
Davis's  Case,  122  Mass.  328;  Drlnkall  v. 
Spiegel,  68  Conn.  444,  36  L.  R.  A.  486,  30 
Atl.  830;  Ex  parte  Reggel,  114  U.  S.  642,  20 
L.  ed.  250,  5  Sup.  Ct.  Rep.  1148;  People  e*  rel. 
Corkran  v.  Hyatt.  172  N.  Y.  178,  60  L.  R.  A. 
774.  92  Am.  St.  Rep.  706,  64  N.  E.  825,  188 
U.  S.  709.  47  L.  ed.  660.  23  Sup.  Ct.  Rep.  456. 

These  cases  Indicate  that  It  Is  the  regularity 
and   sufficiency  of   the  proceedings  before   the 
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governor  which  are  the  subject  of  review  in 
habeas  corpus ;  and  that  the  writ  is  not  a 
basis  for  an  independent  investigation,  by  the 
court,  of  a  jurisdictional  fact,  if  the  governor 
has  had  competent  evidence  before  him  as  to 
such  fact. 

If,  however,  the  law  is  so  that  the  finding  of 
the  governor  upon  this  question  is  not  conclu- 
sive, unless  he  has  heard  evidence  pro  and  con 
as  to  the  accused  being  present  In  the  demand- 
ing state  at  the  time  that  the  crime  was  com- 
mitted, I  think  the  reply  of  the  accused  to  the 
sheriffs  return  should  allege  the  fact,  if 
claimed  to  be  true,  that  evidence  pro  and  con 
thereon  was  not  heard  by  the  governor.  This 
fact  being  equally  within  the  knowledge  of  the 
accused  and  the  governor,  It  should  be  left  to 
the  accused  to  plead  it. 

Some  state  courts  have  ruled  that,  upon 
habeas  corpus,  the  whole  question  as  to  the 
accused  being  a  fugitive  from  justice  may  be 
reviewed  by  the  court.  State  ex  rel.  Munsey 
v.  Clough,  71  N.  H.  600,  53  Atl.  1086. 

Others  seem  to  take  the  opposite  view. 
Kingsbury's  Case,   106  Mass.  223. 

I  am  of  the  opinion  that,  in  this  habeas 
corpus  action  upon  this  reply  to  the  sheriff's 
return,  the  warrant  of  the  governor  should  be 
held  to  be  conclusive  as  to  the  facts  alleged  in 
the  reply,  and  that  the  demurrer  therefore 
should  be  sustained,  and  the  petitioner  re- 
manded to  the  custody  of  the  sheriff,  to  await 
the  further  orders  of  this  court. 

The  amended  reply  seeks  to  avoid  the  valid- 
ity of  the  warrant  of  the  governor  upon  which 
the  sheriff's  return  Is  base^,  by  alleging,  in 
substance,  that  the  warrant  was  Issued  by  the 
governor  without  having  had  evidence  before 
him,  both  pro  and  con,  upon  the  jurisdictional 
fact  that  the  accused  was  In  the  demanding 
state  when  the  crime  was  committed. 

Since  the  filing  of  my  first  memorandum  in 
this    action,    two    volumes    of    Reports    have 


reached  the  law  library,  which  shed  some  light 
upon  the  matter,  and  strengthen  my  belief  In 
the  soundness  of  the  position  taken  by  this 
court. 

In  Munsey  v.  Clough,  196  U.  S.  364,  49  L. 
ed.  515,  25  Sup.  Ct.  Rep.  282,  the  court  says : 
"But  the  court"  (in  habeas  corpus  action) 
"  will  not  discharge  a  defendant  arrested  under 
the  governor's  warrant,  where  there  Is  merely 
contradictory  evidence  on  the  subject  of  pres- 
ence in,  or  absence  from,  the  state,  as  habeas 
corpus  Is  not  the  proper  proceeding  to  try  the 
question  of  alibi,  or  any  question  as  to  the 
guilt  or  innocence  of  the  accused." 

This  settles  the  question  as  to  the  extent  of 
the  hearing  before  the  court,  if  one  is  held ; 
but  why  should  there  be  a  hearing,  if  it  Is  to 
be  assumed,  In  the  absence  of  a  contrary  allega- 
tion, that  there  was  competent  evidence  before 
the  governor  as  to  the  presence  of  the  accused 
In  New  York  when  the  crime  was  committed? 
Nothing  further  Is  necessary  to  show  that  there 
Is  contradictory  evidence  as  to  the  fact,  and 
therefore  the  accused  should  not  be  discharged. 

In  People  ex  rel.  Hamilton  v.  Police  Corars. 
100  App.  Dlv.  483,  91  N.  Y.  Supp.  760,  the  syl- 
labus reads :  "  The  warrant  of  a  governor  of  a 
state  authorizing  the  extradition  of  a  person 
charged  with  an  offense  against  the  laws  of  a 
sister  state  Is  prima  facie  evidence  that  all 
essential  legal  prerequisites  have  been  observed, 
and,  if  the  proceedings,  when  produced^  appear 
to  be  regular,  such  presumption  becomes  con- 
clusive evidence  of  the  right  to  extradite  the 
person  charged  with  the  offense." 

It  is  an  essential  prerequisite  to  the  issu- 
ance of  a  warrant,  that  the  governor  has  found, 
upon  competent  evidence,  that  the  accused  was 
in  the  demanding  state  at  the  commission  of 
the  crime  charged.  Ex  parte  Reggel,  114  U. 
S.  651,  29  L.  ed.  253,  5  Sup.  Ct.  Rep.  1148. 

For  the  reasons  given,  I  sustain  the  de- 
murrer to  the  amended  reply. 
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Alfred  BOYER  et  al.,  Respts., 
v. 
NORTHERN   PACIFIC   RAILWAY   COM- 
PANY, Appt. 

(8  Idaho,  74.) 

*1.  Forefgm   corporations   are,    for   the 
purpose*     of     jurisdiction,     nonresi- 

*  Headnotes  by  Qdarles,  Ch.  J. 


dents  of  the  state,  and  may  be  sued  in  the 
district  court  In  any  county  In  the  state 
designated  in  plaintiff's  complaint. 
2.  A  foreign  corporation  doing:  busi- 
ness in  this  state  does  not  acquire  a  fixed 
residence  in  this  state  by  designating  an 
agent  upon  whom  process  may  be  served,  as 
required  by  the  provisions  of  |  2653,  Rev. 
Stat,  and  the  decision  In  the  case  of  Easlejt 
v.  New  Zealand  Ins.  Co.  4  Idaho,  205,  38 
Pac.  405,  announcing  a  different  rule,  ex- 
pressly overruled. 


Note. — Locality  of  jurisdiction  of  state  court 
over  foreign  corporation. 

I.  Scope  of  note,  692. 

II.  Jurisdiction   coextensive  with   the.  state, 

692. 

III.  Constructive  domestic  residence,  693. 

IV.  Counties  in  which  railroads  extend,  696. 
V.  Venue  determined  by  doing  business,  696. 

VI.  Resident  agents,  697. 
VII.  Place  of  origin  of  the  cause  or  situation 
of  the  subject  of  the  action, 
a.  Local  actions,  699. 
70  L.  R.  A. 


b.  Transitory  actions. 

1.  Of  domestic  origin,  699. 

2.  Of  foreign  origin,  700. 

VIII.  When  the  foreign  corporation  is  not  sole 
defendant,   701. 

IX.  Effect  of  appearance  and  waivers,  701. 
X.  Federal  corporations,  702. 

XI.  Counties  where  plaintiff  resides,  702. 

XII.  Plaintiff's  choice,  702. 
XIII.  Courts  of  limited  jurisdiction,  702. 
XIV.  Constitutionality  of  venue  statutes,  703. 

XV.  Construction  of  venue  statutes,  703. 
XVI.  Conclusion,  704. 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Kootenai  Coun- 
ty in  favor  of  plaintiffs  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
negligence.     Affirmed. 

The  facts  arc  stated  in  the  opinion. 

Messrs.  H.  M.  Stephens,  John  M. 
Bunn,  and  E.  T.  White,  for  appellant: 

Foreign  corporations  complying  with  the 
provisions  of  §  2653,  Idaho  Rev.  Stat,  have 
all  the  rights  and  privileges  of  like  do- 
mestic corporations,  and  are  subject  to  the 
laws  of  this  state  applicable  to  like  domestic 
corporations. 

Easley  v.  New  Zealand  Ins.  Co.  4  Idaho, 


205,  38  Pac.  405;  Webster  v.  Oregon  Short 
Line  R.  Co.  6  Idaho,  312,  55  Pac.  661. 

One  of  the  rights  of  a  domestic  corpo- 
ration, under  the  statutes  of  Idaho,  is  to 
sue  and  be  sued  in  any  court,  as  a  natural 
person  may. 

Idaho  Rev.  Stat.  §  2633,  subdiv.  2 ;  Easley 
v.  New  Zealand  Ins.  Co.  4  Idaho,  205,  38 
Pac.  405;  Webster  v.  Oregon  Short  Line  R. 
Co.  6  Idaho,  312,  55  Pac.  661. 

It  is  the  right  of  any  resident  defendant, 
sued  within  this  state,  to  have  a  trial  of 
his  case  in  the  county  of  his  residence. 

Easley  v.  New  Zealand  Ins.  Co.  4  Idaho, 
205,  38  Pac.  405 ;  Webster  v.  Oregon  Short 
Line  R.  Co.  6  Idaho,  312,  55  Pac.  661; 
Idaho  Rev.  Stat.  §§  4123-4125. 

A  foreign  corporation  which  has  complied 


I.  Scope  of  note. 

That  a  foreign  corporation  which  comes  into 
a  domestic  state  to  exercise  Its  corporate 
franchises  and  carry  on  Its  corporate  business 
thereby  subjects  Itself  to  the  jurisdiction  of 
the  courts  of  such  state.  Is,  for  the  purposes  of 
this  note,  deemed  the  settled  law.  If  debatable 
at  all,  the  proposition  is  beyond  the  province  of 
this  commentary. 

It  being  determined  that  a  foreign  corpora- 
tion Is  subject  to  suit  in  the  domestic  state, 
the  questions  at  once  arise.  What  local  courts 
have  jurisdiction  over  it?  What  particular 
county,  parish,  municipality,  or  district  Is  the 
proper  place  In  which  to  bring  the  suit?  The 
cases  from  which  the  answers  to  these  ques- 
tions are  to  be  gleaned  have  been  collated  In 
this  note,  and  only  such  cases  as  directly  bear 
upon  these  questions  have  been  included.  In 
every  state  the  matter  is  governed  by  statute 
law;  and  if,  for  instance,  jurisdiction  is  made 
to  depend  upon  the  fact  that  the  foreign  cor- 
poration is  doing  business  in  the  place  where 
the  suit  is  commenced,  the  note  concerns  itself 
not  with  the  question.  What  transactions  con- 
stitute doing  business  so  as  to  confer  juris- 
diction? So,  also,  no  discussion  is  entered 
upon  to  determine  what  elements  of  a  cause  of 
action  must  be  found  in  the  place  where  venue 
is  laid,  to  establish  that  the  cause  of  action 
arose  In  that  place,  when  the  locality  of  the 
origin  of  the  cause  of  action  Is  the  decisive 
factor  in  the  problem  of  jurisdiction.  Nor  is 
there  any  consideration  given  to  the  question, 
What  constitutes  a  valid  service  of  process  to 
bring  a  foreign  corporation  under  the  juris- 
diction of  the  court  emitting  the  process?  In 
all  cases  it  must  be  assumed  that  the  process 
Is  legally  and  duly  served  upon  the  foreign 
corporation,  unless  It  voluntarily  appears,  to 
confer  jurisdiction  at  all. 

The  reader  will  find, — It  Is  too  long  for  quo- 
tation, and  not  strictly  pertinent  to  the  present 
topic, — in  the  case  of  Edwards  v.  TTnion  Bank, 
1  Fla.  136,  an  Interesting  account  of  the  origin 
of  the  technical  rules,  and  of  the  progress  of 
English  law  relating  to  venue,  and  of  the  effect 
thereon  of  the  act  of  16  &  17  Car.  II.,  cap.  8. 
one  of  the  statutes  of  jeofails. 

II.  Jurisdiction  coextensive  with  the  state. 

In  respect  of  the  venue  of  actions  in  Illinois, 
70  L.  R.  A. 


the  statutes  place  a  corporation  upon  an  equal- 
ity with  a  natural  person,  and  the  legislature 
Is  said  never  to  have  Intended  the  one,  more 
than  the  other,  to  be  sued  in  any  county 
of  the  state.  Mt  Olive  Coal  Co.  v.  Hughes,  45 
111.  App.  566. 

In  New  Hampshire,  when  neither  party  is  an 
inhabitant  of  the  state,  an  action  may  be 
brought  in  any  county  (Oen.  Laws,  Chap. 
220,  |1).  Bishop  v.  Silver  Lake  Mln.  Co.  62 
N.  H.  455. 

In  Nebraska  a  contract  of  insurance  covering 
property  in  another  state,  between  a  foreign 
Insurance  corporation  and  a  domestic  cltixen, 
being  personal  in  its  nature,  may  be  made  the 
subject  of  an  action,  wherever  service  can  be 
got  upon  the  insuring  company.  Insurance 
Co.  of  N.  A.  v.  McLimans,  28  Neb.  653,  44  N. 
W.  991. 

In  Pennsylvania  a  foreign  insurance  corpora- 
tion, having  designated  a  state  agent  upon 
whom  process  against  it  may  be  served  In  con- 
formity to  the  act  of  June  20,  1883  (P.  L.  134). 
may  be  sued  In  any  county  In  the  state,  and 
the  process  sent  for  service  to  the  county  where 
the  agent  resides.  Werron  v.  Metropolitan  L. 
Ins.  Co.  166  Pa.  112,  30  Atl.  1008. 

When,  as  a  condition  of  doing  business  la  a 
domestic  state,  a  foreign  corporation,  com- 
formably  to  statute,  designates  a  state  agent 
upon  whom  process  can  be  served  against  It, 
the  agent  is  an  exclusive  one,  and  service  upon 
none  other  Is  valid.  The  corporation,  however, 
thereby  submits  itself  to  the  jurisdiction  of 
every  court  In  the  state,  and  Its  state  agent, 
for  the  purposes  of  being  served  with  process, 
is  deemed  a  resident  of  every  county  in  the 
state.  Such  a  foreign  corporation,  therefore, 
may  be  sued  in  any  county  of  the  state,  and 
brought  into  court  by  service  upon  Its  state 
agent  at  his  headquarters  in  whatsoever  county 
It  may  be.  Sattler  &  Co.  v.  Aultman  &  T. 
Machinery  Co.  6  Pa.  Dist.  R.  419. 

Notwithstanding  general  statutory  provisions 
that  foreign  insurance  companies,  which  com- 
ply with  the  conditions  Imposed  upon  their 
doing  business  in  the  state,  shall  become  ipso 
facto,  for  the  purpose  of  transacting.  In  the 
state,  their  bMSiness.  domestic  corporations : 
and  other  provisions  that  all  foreign  corpora- 
tions complying  with  the  laws  of  the  domestic 
state  are,  unless  otherwise  provided  by  law. 
entitled  to  all   the  rights,  privileges,  and  lm- 
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Boyer  v.  Northern  Pacific  R.  Co. 


with  the  requirements  of  §  2653,  Idaho  Rev. 
Stat,  has  a  residence  in  the  county  in 
which  is  located  its  principal  place  of  busi- 
ness, and  where  its  statutory  agent  re- 
sides, and  is  entitled  to  a  trial  there. 

Easley  v.  New  Zealand  Ins.  Co.  4  Idaho, 
205,  38  Pac.  405 ;  Webster  v.  Oregon  Short 
Line  R.  Co.  6  Idaho,  312,  55  Pac.  661. 

A  railroad,  or  other  transportation  com- 
pany, organized  under  the  laws  of  Idaho, 
would  be  regarded  as  having  its  residence, 
habitat,  or  domicil,  within  the  county 
where  is  located  its  chief  office  and  princi- 
pal place  of  business,  and  in  no  other 
county  of  the  state. 

Ex  parte  Schollenberger,  96  U.  S.  369,  24 
L.  ed.  853;  Shaw  v.  Quincy  Min.  Co.  {Ex 
parte  Shaw)    145  U.  S.  444,  36  L.  ed.  768, 


12  Sup.  Ct.  Rep.  935;  Galveston,  H.  &  S.  A. 
R.  Co.  v.  Gonzales,  151  U.  S.  496,  38  L.  ed. 
248, 14  Sup.  Ct.  Rep.  401 ;  Holgate  v.  Oregon 
P.  R.  Co.  16  Or.  123,  17  Pac.  859;  Edwards 
v.  Union  Bank,  1  Fla.  155;  Speer  v.  Atlanta 
A  W.  P.  R.  Co.  30  Ga.  135;  Wallace  v. 
Thomas,  34  6a.  543. 

Mr.  Charles  !*•  Heitman,  for  respond- 
ents: 

A  corporation  is  conclusively  presumed  to 
be  resident  of  the  state  in  which  it  is 
created. 

Baltimore  &  O.  R.  Co.  v.  Koontz,  104  U. 
S.  5,  26  L.  ed.  643 ;  Ex  parte  Schollenberger, 
96  U.  S.  369,  24  L.  ed.  853;  Louisville,  C. 
&  C.  R.  Co.  v.  Letsvn,  2  How.  558,  11  L.  ed. 
377;  United  States  v.  Southern  P.  R.  Co. 
49    Fed.    297;    Locomotive    Engine    Safety 


munlties  of  domestic  corporations, — a  foreign 
corporation,  thus  complying,  may  still  be  sued 
in  any  county  in  the  state  designated  by  the 
adverse  party,  when  there  is  in  existence  an- 
other statute  which  so  provides.  Elckhoff  v. 
Fidelity  $  C.  Co.  74  Minn.  139,  76  N.  W.  1030. 

When  the  statutes  of  a  state  provide  that, 
when  all  the  defendants  are  nonresidents,  suits 
may  be  brought  in  any  county  in  the  state,  a 
foreign  corporation  which  has,  by  doing  busi- 
ness and  appointing  an  agent  in  such  state 
upon  whom  process  may  be  seived,  submitted 
Itself  generally  to  the  jurisdiction  of  the  courts 
in  such  state,  may  be  subjected  to  suit  in  a 
court  of  competent  jurisdiction  In  a  county  In 
snch  state  other  than  the  one  in  which  it  does 
business  and  has  Its  agency,  and  in  which  its 
agent  resides.  New  York,  L.  E.  &  W.  R.  Co.  v. 
Estill,  147  U.  S.  591,  37  L.  ed.  292,  13  Sup.  Ct. 
Rep.  444,  Affirming  41  Fed.  849. 

When  a  foreign  corporation  has  complied 
with  the  Missouri  laws  imposing  conditions 
upon  its  doing  business  In  that  state  by  ap- 
pointing a  resident  agent  upon  whom  process 
against  it  may  be  Served,  service  upon  such 
agent  is  the  only  means  of  bringing  an  action 
against  it  in  the  courts  of  that  state.  But,  as  a 
foreign  corporation  thus  complying  remains  a 
nonresident  still,  it  is,  like  all  other  nonresi- 
dents, subject  to  suit  In  any  county  in  the 
state,  and  courts  sitting  In  any  county  ac- 
quire jurisdiction  over  the  foreign  corporation 
by  sending  process  to  the  sheriff  of  the  county 
where  the  state  agent  abides,  and  there  serving 
him.     Stone  v.  Travelers'  Ins.  Co.  78  Mo.  655. 

When  a  statute,  as  does  that  of  Missouri 
(Rev.  Stat.  |  750),  provides  that  suits  against 
a  corporation  shall  be  commenced  either  In  the 
county  where  the  cause  of  action  accrues,  or  in 
any  county  where  such  corporation  shall  have, 
or  usually  keep,  an  office  or  agent  to  transact 
Its  usual  and  customary  business,  one  having 
a  right  of  action  against  a  foreign  corporation 
has  his  option  to  bring  suit  thereon  In  either 
county ;  but  he  cannot  select  any  other.  Tf  he 
does,  his  suit  must  be  dismissed.  Roberts  v. 
State  Ins.  Co.  26  Mo.  App.  92. 

This  case  was  decided  about  four  years  after 
that  of  Stone  v.  Travelers'  Ins.  Co.  78  Mo.  65o, 
nupra,  but  the  latter  is  not  cited.  TTnon  their, 
face,  the  cases  are  In  opposition.  The  reason 
for  their  difference  Is  not  d'sclosed  bv  the 
reports  of  both.  One  may  speculate  that,  in 
70  L.  R.  A. 


the  earlier  case,  the  county  where  the  action 
was  brought  was  in  fact  that  in  which  the 
cause  of  action  arose,  and  that  the  language  of 
the  opinion  was  too  broad ;  again,  it  is  possible 
that,  between  the  two  decisions,  legislation  was 
enacted  which  constrained  the  St.  Louis  court 
of  appeals  to  hold  contrary  to  the  supreme 
court ;  in  either  case,  the  apparent  conflict 
disappears.  This  is,  however,  only  specula- 
tion. 

III.  Constructive  domestic  residence. 

A  foreign  corporation,  granted  a  domestic 
charter,  thereby  becomes  a  domestic  corpora- 
tion with  respect  of  suits  in  the  domestic 
courts.  Baltimore  &  O.  R.  Co.  v.  Gallahue,  12 
Gratt.  655,  65  Am.  Dec.  254. 

In  such  a  case  It  Is  subject  to  suit  only  In 
the  county  in  the  domestic  state  where  it  has 
established  Its  principal  office/  when  the  stat- 
utes deny  other  counties  jurisdiction  over  like 
domestic  corporations.  Ballard  v.  Chesapeake 
&  O.  R.  Co.  42  W.  Va.  1,  24  S.  E.  602. 

But  a  foreign  corporation  does  not  become 
a  domestic  one  by  virtue  of  a  statute  which 
merely  gives  it  a  right  to  do  business  and  hold 
property  in  the  domestic  state.  Quesenberry, 
v.  People's  BIdg.  Loan  &  Sav.  Asso.  44  W.  Va. 
512,  30  S.  E.  73 ;  Savage  v.  People's  BIdg.  Loan 
&  Sav.  Asso.  45  W.  Va.  275,  31  S.  E.  991. 

Nor  does  the  appointment  of  a  resident  agent 
and  attorney  for  the  service  of  process  upon 
convert  a  foreign  into  a  domestic  corporation. 
Ibid. 

A  foreign  corporation  is  a  nonresident,  and, 
like  other  nonresidents,  subject  to  suit  in  any 
county  of  Missouri  (Rev.  Stat,  f  3481).  Stone 
v.  Travelers'  Ins.  Co.   78  Mo.   655. 

A  foreign  corporation  cannot  have  a  resi- 
dence outside  of  Its  home  state,  within  statutes 
relating  to  the  venue  of  civil  actions  against 
residents  of  the  domestic  state.  Thomas  v. 
Placerville  Gold  Quartz  Min.  Co.  65  Cal.  600. 
4  Pac.  641. 

A  foreign  corporation  Is  not,  and  cannot  be- 
come a  resident  in  the  state  of  New  York,  even 
by  compliance  with  all  the  requirements  of 
the  statutes  of  that  state  imposing  conditions 
upon  its  right  to  do  business  therein.  And 
when,  In  that  state,  a  foreign  corporation 
brings  an  action  against  a  resident  of  the 
state,   laying  the  venue  in   the   county   where 
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Truck  Co.  v.  Erie  R.  Co.  10  Blatchf.  307, 
Fed.  Cas.  No.  8,453 ;  Zambrino  v.  Galveston, 
H  d  8.  A.  R.  Co.  38  Fed.  449. 

Unlike  a  natural  person,  it  cannot  change 
its  domicil  at  will ;  and,  although  it  may  be 
permitted  to  transact  business  where  its 
charter  does  not  operate,  it  cannot,  on  that 
account,  acquire  a  residence  there. 

United  States  v.  Southern  P.  R.  Co.  49 
Fed.  302. 

A  railroad  corporation  is  a  resident  of 
the  entire  state,  and  an  inhabitant  of  all 
the  counties  through  which  the  road  runs. 

Davis  v.  Central  R.  &  Bkg.  Co.  17  Ga. 
336;  6  Thomp.  Corp.  §  7426;  Rhodes  v. 
Salem  Tump,  d  C.  Bridge  Corp.  98  Mass. 
95. 

Qnarles,  Ch.  J.,  delivered  the  opinion  of 
the  court: 


The  respondent  commenced  this  action 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  him 
while  a  passenger  on  a  train  of  cars  oper- 
ated by  the  appellant,  in  the  district  court 
of  the  first  judicial  district  in  and  for 
Kootenai  county.  To  the  complaint  the  de- 
fendant filed  its  answer,  an  affidavit  of 
merits,  and  demand  for  a  change  of  venue 
to  the  district  court  of  the  second  judicial 
district,  in  and  for  Nez  Perce  county,  on 
the  ground  that  the  defendant,  a  foreign 
corporation,  has  its  principal  place  of  busi- 
ness and  its  regularly  designated  agent  in 
the  latter  county,  and,  for  that  reason,  is 
entitled  to  the  change  of  venue  demanded. 
This  motion  was  denied,  and  from  the  order 
of  the  court  denying  the  motion  for  the 
change  of  venue,  appellant  appeals. 

It  sufficiently  appears  that  the  appellant 


the  company  has  Its  office  and  agency,  the 
place  of  trial  must  be  changed,  upon  demand, 
to  the  ccinty  where  defendant  resides,  under 
a  statute  requiring  actions  to  be  tried  In  the 
county  where  one  of  the  parties  to  the  action 
resides.  Shepard  &  M.  Lumber  Co.  v.  Burleigh, 
27  App.  Div.  99,  50  N.  Y.  Supp.  135. 

The  dissenting  Justice  in  this  case  disagreed 
with  his  associates,  not  upon  the  stated  propo- 
sition, but  upon  the  ground  that  the  moving 
affidavit  showing  defendant's  residence  was 
false  In  a  material  respect,  and,  therefore, 
wholly  unreliable,  and  should  not  be  permitted 
to  succeed  in  Its  purpose. 

A  national  bank  located  In  California  has, 
for  the  purposes  of  the  place  of  trial  of  civil 
actions.  Its  residence  In  the  county  or  city 
where  its  banking  office  is  established.  Fresno 
Nat.  Bank  v.  Superior  Court,  83  Cal.  491,  24 
Pac.  157. 

In  Georgia,  ordinarily  the  court  of  the 
county  where  the  principal  office  of  a  corpora- 
tion is  located  is  its  residence  for  the  purposes 
of  the  venue  of  suits  against  it,  and  a  foreign 
corporation  doing  business  in  the  state  stands, 
in  this  respect,  upon  the  same  footing  as  a 
domestic  one.  City  F.  Ins.  Co.  v.  Carrugl,  41 
Ga.  660. 

The  residence  of  a  domestic  corporation,  for 
the  purposes  of  the  jurisdiction  of  the  courts, 
is  where  its  business  Is  done,  and  where  it 
exercises  corporate  franchises.  Bristol  v. 
Chicago  &  A.  R.  Co.  15  111.  436;  Baldwin  v. 
Mississippi  &  M.  R.  Co.  5  Iowa.  518. 

And  this  applies  as  well  to  a  foreign  corpora- 
tion which  does  business  within  the  state. 
Bank  of  North  America  v.  Chicago,  D.  &  V. 
R.  Co.  82  Hi.  493;  Pennsylvania  Co.  v.  Sloan, 
1  111.  App.  364. 

By  appointing  an  agent  upon  whom  process 
may  be  served  conformably  to  the  law  of  a 
state  which  It  enters  to  engage  In  business, 
a  foreign  corporation  acquires  the  same  rights, 
but  no  greater  ones,  as  those  of  a  resident,  In 
respect  of  the  venue  of  actions  brought  against 
it.  Webster  v.  Orecon  Short  Line  R.  Co.  6 
Idaho,  312,  55  Pac.  661. 

It  was  at  first  held  in  Idaho  that,  when  a 
statute  provides  that  foreign  corporations  com- 
plying with  Its  conditions  shall  have  all  the 
rights  and  privileges  of  domestic  corporations, 
70  L.  R.  A. 


one  of  which  is  to  sue  and  be  sued  In  any  court 
asc  a  natural  person ;  and  when  other  statutes 
give  natural  defendants  the  right  to  trials  of 
suitB  against  them  In  the  counties  in  which  they 
severally  reside, — a  foreign  corporation  has 
a  right  to  have  actions  against  it  tried  in 
that  county  of  the  state  that  it  has  selected 
as  Its  fixed  residence  for  the  purpose  of  suing 
and  defending,  and  has  a  right,  in  an  action 
brought  elsewhere,  to  a  change  of  venue  Eas 
ley  v.  New  Zealand  Ins.  Co.  4  Idaho,  205,  38 
Pac.  405. 

This  case  was,  however,  expressly  overruled 
In  Boyer  v.  Northern  P.  R.  Co.  8  Idaho,  74. 
66  Pac.  826,  and  the  rule  affirmed,  that  a  for- 
eign corporation,  complying  with  the  Idaho 
statutes  by  designating  an  agent  to  receive 
service  of  process,  did  not  thereby  acquire  any 
fixed  residence  in  the  state,  but  remained  a 
nonresident,  and,  for  the  purposes  of  jurisdic- 
tion in  suits  against  it,  might  be  sued  In  any 
county  in  which  the  plaintiff  chose  to  jay  the 
venue. 

While  the  domicil  of  a  corporation  depends 
upon  the  place  of  the  law  of  its  creation,  it 
may,  for  the  purposes  of  Jurisdiction  of  the 
courts,  have  a  residence  where  It  carries  on 
business  and  exercises  its  corporate  franchise. 
And  a  foreign  corporation,  permitted  by 
comity  to  exercise  corporate  functions  in  a 
domestic  state,  must,  for  the  purposes  of  the 
venue  of  actions  therein  brought  against  It,  and 
when  a  statute  therein  requires  suits  to  be 
brought  In  the  county  where  the  defendant  re- 
sides, be  deemed  a  resident  of  that  county  In 
which  It  has  established  its  office  within  the 
domestic  state.  Rank  of  North  America  v. 
Chicago,  D.  &  V.  R.  Co.  82  111.  493;  Pennsyl- 
vania Co.  v.  Sloan,  1   111.  App.  364. 

A  foreign  corporation  which,  In  compliance 
with  a  constitutional  requirement  to  have  an 
agent  upon  whom  process  can  be  served  as  a 
condition  of  doing  business  In  the  domestic 
state,  and,  obediently  to  a  statute  passed  to 
give  effect  thereto,  has  filed  with  the  secretary 
of  state  a  declaration  of  local  domicil  and  the 
name  of  Its  agent  to  receive  process,  when  the 
statute  penalizes  omission  to  comoly  with  It 
by  making  the  defaulting  corporation  liable  to 
suit  In  any  parish  in  which  a  cause  of  action 
against  It  shall  arise,  cannot  be  subjected   to 
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is  a  foreign  corporation,  and  that  it  has 
duly,  by  writing  filed  and  recorded  as  re- 
quired by  law,  designated  an  agent  resi- 
dent at  Lewiston,  in  Nez  Perce  county, 
upon  whom  legal  process  shall  be  served 
by  and  on  behalf  of  the  said  appellant,  and 
that  said  latter  place  is  its  principal  place 
of  business  in  this  state.  Appellant  con- 
tends that,  under  the  statutes  and  the  de- 
cisions of  this  court  in  Easley  v.  New 
Zealand  Ins.  Co.  4  Idaho,  205,  38  Pac.  405, 
and  Webster  v.  Oregon  Short  Line  R.  Co. 
6  Idaho,  312,  55  Pac.  661,  and  other  au- 
thorities cited,  it  was  error  to  deny  the 
said  motion.  If  the  rule  announced  in 
Easley  v.  New  Zealand  Ins.  Co.  applies  to 
railroad  corporations,  under  our  statutes, 
and  that  decision  is  followed,  the  conten- 


tion of  appellant  must  be  sustained.  This 
precise  question  did  not  arise  in  either  of 
the  cases  named.  In  the  former  case  the 
question  related  to  insurance  companies, 
and,  while  the  language  used  in  the  de- 
cision is  broad,  and  would  appear  to  apply 
generally  to  all  foreign  corporations,  yet 
the  precise  question  here  was  not  con- 
sidered in  that  case:  and,  while  the  lan- 
guage used  in  the  latter  case  would  seem  to 
carry  the  idea  that  the  rule  announced  in 
Easley  v.  New  Zealand  Ins.  Co.  applies  to 
railroad  corporations,  yet  what  was  there 
said  was  obiter  dictum,  and  neither  of  said 
decisions  is  conclusive  of  the  question  here 
presented.  This  is  the  first  time  that  this 
precise  question  has  been  before  this  court, 
and,  owing  to  its  importance,  not  only  to 


an  action  in  any  other  parish  than  that  which 
it  has  selected  as  its  domlcil,  except  in  a  case 
of  trespass,  which,  by  a  special  provision  of 
statute,  may  be  brought  in  the  parish  where 
the  damage  was  done.  State  ex  rel.  Sheriff  v. 
Western  U.  Teleg.  Co.  48  La.  Ann.  81,  18  So. 
910. 

In  Minnesota,  domestic  corporations  are, 
for  the  purpose  of  venue,  deemed  to  reside  in 
any  county  where  they  have  an  office,  agent, 
or  place  of  business ;  and  actions  against  one  of 
them  must  be  tried  in  one  of  these  so-called 
residential  counties;  but  actions  against  for- 
eign corporations  may  be  brought  In  any  county 
in  the  state.  Olson  v.  Osborne,  30  Minn.  444, 
15  N.  W.  876;  Elckhoff  v.  Fidelity  &  C.  Co. 
74  Minn.  139,  76  N.  W.  1030. 

It  does  not  affect  the  matter  that  the  for- 
eign corporation  has  complied  with  the  domes- 
tic statutes,  and  designated  an  office  and 
agent  In  the  state  as  a  condition  of  doing  busi- 
ness. It  Is  still  liable  to  suit  in  any  county 
of  the  state  that  its  opponent  selects  and 
designates.  Elckhoff  v.  Fidelity  &  C.  Co.  74 
Minn.  139,  76  N.  W.  1030. 

For  the  purpose  of  being  served  with  legal 
process,  the  state  agent  designated  by  a  for- 
eign insurance  company  with  that  object,  and 
conformably  to  a  statute  requiring  It  as  one 
of  the  conditions  of  doing  business  in  the 
domestic  state.  Is  constructively  a  resident  of 
each  and  every  county  in  the  state.  Kennedy 
v.  Agricultural  Ins.  Co.  165  Pa.  179.  30  Atl. 
724;  Werron  v.  Metropolitan  L.  Ins.  Co.  166 
Pa.   112,  30  Atl.  1008. 

This  Is  equally  true  of  any  other  private  for- 
eign corporation,  in  the  same  circumstances. 
Rattler  &  Co.  v.  Aultman  &  T.  Machinery  Co. 
0  Pa.  Dist.  R.  419. 

A  foreign  railroad  corporation  which  runs 
Its  trains  and  does  business  as  such  within  a 
county  or  city,  Is,  under  the  statute  of  Ala- 
bama, in  that  behalf  (Code,  §  2642,  deemed 
a  resident  thereof,  so  far  as  may  be  necessary 
to  render  it  subject  to  the  jurisdiction  of  a 
local  court  therein,  whose  jurisdiction  Is 
limited  to  that  territory.  Smith  v.  State,  103 
Ala.  57,  15  So.  866. 

A  foreign  corporation  which  has  acquired 
and  is  operating  a  domestic  railroad,  suffi- 
ciently has,  within  the  domestic  state,  Its  head 
office  where  the  head  office  of  the  domestic 
railroad  Is  situated,  to  make  the  county  In 
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which  that  office  is  located  the  proper  place 
for  the  trial  of  an  action  against  it.  Williams 
v.  East  Tennessee,  V.  &  G.  R.  Co.  90  Ga.  519, 
16  S.  E.  303 ;  Watson  v.  Richmond  &  D.  R.  Co. 
91  Ga.  222,  18  S.  E.  306;  Coakley  v.  Southern 
R.  Co.  120  Ga.  960,  48  S.  E.  372. 

An  action  for  personal  injuries,  against  a 
railroad  company  in  Georgia,  may,  If  the  com- 
pany is  a  domestic  corporation,  be  brought  in 
the  county  of  its  residence ;  if  it  be  a  foreign 
corporation  leasing  and  operating  a  domestic 
franchise,  the  action  may  be  brought  in  the 
county  of  the  residence  of  the  company  whose 
franchise  it  uses ;  if  it  be,  however,  a  foreign 
corporation  not  operating  under  a  domestic 
franchise,  it  is  considered  to  have  no  residence 
in  the  state,  and  must  be  sued  in  the  county 
where  the  cause  of  action  originated,  whether 
or  not  it  has  an  agent  there.  Coakley  v. 
Southern  R.  Co.  120  Ga.  960,  48  S.  E.  372. 

When  a  statute  requires  actions  against  com- 
mon carriers  for  an  injury  to  a  passenger  to  be 
brought  in  the  county  where  the  defendant 
resides,  or  In  which  the  Injury  was  done,  or 
else  in  which  the  plaintiff  resides  provided  this 
last  Is  one  into  which  the  carrier  passes,  an 
action  of  this  character  cannot  be  brought 
against  a  railroad  in  a  county  where  the  injury 
did  not  occur,  where  the  plaintiff  does  not  re- 
side, or  where  the  chief  officers  of  the  road 
do  not  live.  Sherrlll  v.  Chesapeake,  O.  &  S. 
W.  R.  Co.  89  Ky.  302,  12  S.  W.  465. 

The  report  of  this  case  does  not  show 
whether  the  defendant  was  a  domestic  or  a 
foreign  corporation,  nor  whether  or  not  Its 
road  ran  through  the  county  in  which  the 
action  was  brought.  The  case  is  not  necessar- 
ily In  conflict  with  those  which  hold  that 
a  railroad  is  a  "  resident,"  for  this  purpose, 
all  along  its  line,  since  it  set  up  that  it  was 
not  a  resident  of  the  county  In  which  it  was 
sued  and  the  question  arose  upon  demurrer, 
which,  of  course,  conceded  as  much.  It  was, 
however,  afterwards  declared  that  such  case 
had  decided,  and  rightly  so,  that,  for  the  pur- 
poses of  the  venue  of  this  class  of  actions, 
the  residence  of  a  common  carrying  corporation 
is  the  county  in  the  state  where  its  chief  officer 
or  agent  resides  when  the  action  is  begun. 
And  It  was  said  to  be  obvious  that  the  resi- 
dence of  a  railroad  corporation  Is  that  of  its 
president,  if  he  lives  In  the  state,  or,  If  not. 
then  of  its  vice  president.     Harper  v.  Newport 
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the  people  of  this  state,  but  to  railroad 
companies  whose  lines  run  into  this  state, 
we  have  given  this  question  extended  and 
careful  consideration. 

The  statute  authorizing  or  requiring  for- 
eign corporations  to  designate  an  agent  up- 
on whom  service  of  process  may  be  served 
(S  2653,  Rev.  Stat.)  was  not  intended 
to  apply  to  railroad  corporations.  That 
statute  prescribes  a  general  rule,  and  was 
enacted  for  the  benefit  and  convenience  of 
the  citizens  of  this  state.  That  the  rule 
should  not  apply  to  railroad  corporations  is 
apparent  from  the  fact  that  the  legislature 
has  prescribed  that  summons  may  be  served 
upon  any  ticket  or  station  agent,  thus 
showing  that  summons  need  not  be  neces- 
sarily  served   upon   the   designated   agent. 


As  a  matter  of  fact,  $  2653,  Rev.  Stat, 
does  not  prescribe  upon  what  agent  of  a 
foreign  corporation  service  shall  be  made. 
The  object  of  that  statute  was  to  make  it 
possible  for  all  citizens  of  this  state  to 
obtain  actual  service  upon  foreign  corpora- 
tions doing  business  in  this  state,  whether 
such  foreign  corporations  have  one  or  more 
regular  places  of  business  or  not.  The 
persons  or  agents  upon  whom  service  may 
be  made  in  actions  against  foreign  corpora- 
tions are  named  in  §  4144,  Rev.  Stat.,  as 
amended  by  act  of  March  3,  1897  (Acts 
1897,  p.  13),  and  re-enacted  February  16. 
1899  (Acts  1899,  p.  293).  The  2d  sub- 
division of  said  section  as  amended  is  a* 
follows:  "If  the  suit  is  against  a  foreign 
corporation,  or  a   nonresident  joint   stock 


News  ft  M.  Valley  R.  Co.  90  Ky.  359,  14  S.  W. 
346. 

A  court  of  review,  when  the  record  is  silent 
on  the  question  of  domicll,  is  authorised  to 
take  judicial  notice  that  a  line  of  railroad 
generally  and  notoriously  known  by  the  name 
of  one  of  the  parties  extends  into  a  particular 
county  in  the  state,  and  to  conclude  therefrom 
that  it  is  not  a  nonresident.  Hunt  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.  (Tex.  Civ.  App.)  28  8. 
W.  460. 

IV.  Counties  in  which  railroads  extend. 

A  local  court  whose  Jurisdiction  extends 
only  to  causes  arising,  or  to  persons  residing, 
within  a  delimited  geographical  area,  has  juris- 
diction over  a  cause  of  action  arising  outside 
of  the  designated  limits,  against  a  foreign 
railroad  corporation  which  runs  Its  trains 
within  such  limits.  Smith  v.  State,  103  Ala. 
57,  15  go.  866. 

A  suit  upon  a  transitory  cause  of  action 
arising  outside  of  the  state,  against  a  for- 
eign railroad  company  operating  in  Georgia, 
is  triable  in  a  county  of  such  state  through 
which  the  line  runs,  and  in  which  the  plaintiff 
resides.  Alabama  G.  S.  R.  Co.  v.  Fulghum, 
87  Ga.  263,  13  S.  E.  649. 

The  Indiana  statutes,  in  providing  that,  (a) 
any  action  against  a  corporation  may  be 
brought  in  any  county  where  the  defendant 
has  a  business  office  or  a  resident  agent  upon 
whom  process  can  be  duly  served  (Code  |  796, 
2  Rev.  Stat.  p.  222)  ;  (b)  when  a  corporation 
has  an  office  or  agency,  and  an  action  grows 
ont  of  business  connected  therewith,  it  may, 
at  plaintiff's  option,  be  brought  in  the  county 
where  such  office  or  agency  is  located,  and 
process  may  either  be  served  on  the  local  agent, 
or  a  clerk  there  employed,  or  sent  to  any 
county  and  served  on  the  principal  (Code,  $ 
30.  2  Rev.  Stat.  p.  34)  ;  and  (c)  that  In  all 
other  cases  action  shall  be  brought  In  the 
county  where  the  defendant  has  his  usual  place 
of  residence  (Code  f  33,  2  Rev.  Stat.  p.  34), — 
authorizes  actions  against  a  railroad  corpora- 
tion to  be  brought  in  any  county  In  which  the 
railroad  extends  and  Is  operated,  if  for  no  other 
reason,  because  a  railroad  corporation  is  re- 
garded as  residing  all  along  its  line.  New 
Albany  ft  S.  R.  Co.  v.  Ilaskell,  11  Ind.  301. 

This  case  was  distinguished  In  /Etna  Ins. 
70  L.  R.  A. 


Co.  v.  Black,  80  Ind.  513,  wherein  It  was  de- 
cided that  no  jurisdiction  was  acquired  over  a 
foreign  fire  Insurance  company  in  an  action 
brought  In  a  county  where  it  had  only  a  local 
agent,  for  a  cause  originating  outside  the 
state  of  Indiana,  and  wholly  unconnected  with 
the  local  business. 

A  foreign  railroad  corporation,  which  enters 
a  state  to  receive  and  discharge  passengers  and 
freight,  although  over  tracks  it  does  not  own. 
but  merely  uses  by  license,  Is  properly  sub- 
jected to  a  suit  in  the  terminal  county  on  a 
transitory  cause  of  action,  under  a  statute 
(Kan.  Civ.  Code,  ft  50)  providing  that  an 
action  against  a  railroad  company  for  an  In- 
Jury  to  person  or  property  done  upon  Its  line, 
or  upon  its  liability  as  a  carrier,  may  be 
brought  in  any  county  through,  or  into,  which 
the  road  or  line  passes.  Hannibal  ft  St.  J.  R. 
Co.  v.  Kanaley,  39  Kan.  1.  17  Pac.  324. 

When  a  statute  provides  that  foreign  corpor- 
ations doing  business  in  the  domestic  state  may 
be  sued  in  any  county  In  which  they  may  have 
an  agency  or  representation,  and  is  entitled.  An 
Act  Prescribing  and  Fixing  the  Venue  of  Suits 
against  Foreign  Corporations,  an  action  against 
a  foreign  railroad  company  operating  and  hav- 
ing but  a  single  agent  in  but  one  county  of 
the  state  cannot  be  subjected  to  Bult  in  any 
other,  and,  if  sued  in  another  county,  is  en- 
titled to  a  dismissal.  St.  Louis,  A.  ft  T.  R.  Co. 
v.  Whitley,  77  Tex.  126,  13  8.  W.  853. 

V.  Venue  determined  by  doing  business. 

Under  a  Constitution  and  statute  (Ala. 
Const,  art.  14,  f  4,  and  Code,  f  2642),  pro- 
viding that  any  foreign  corporation  may  be 
sued  in  any  county  of  the  state  In  which  It  does 
business  by  agent,  the  essential  fact  upon  which 
the  liability  to  suit  In  any  county  other  than 
that  wherein  it  has  established  Its  general  of- 
fice for  the  state  depends,  is  that  it  shall  do 
business  In  such  county.  If  a  foreign  cor- 
poration, which  has  an  established  known 
place  of  business  in  the  state,  does  not  do 
business  In  another  county  of  such  state,  the 
courts  sitting  in  such  county  have  no  jurisdic- 
tion In  actions  against  It.  Sullivan  v.  Sulli- 
van Timber  Co.  103  Ala.  371,  25  L.  R.  A.  543. 
15  Po.  941. 

The  ownership,  by  a  foreign  timber  company, 
of  an   unused   private  line  of  railroad  within 
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company,  or  association  doing  business  and 
having  a  managing  or  business  agent, 
cashier,  or  secretary  within  this  state  to 
such  agent,  cashier,  or  secretary,  or  to  any 
station,  ticket,  or  other  agent  of  such  cor- 
poration transacting  business  thereof  in  the 
county  where  the  action  is  commenced,  and 
if  there  is  no  such  agent  in  said  county, 
then  service  may  be  had  upon  any  such 
agent  in  any  other  county.1'  And  sub- 
division 3  of  said  section,  as  amended,  is  as 
follows:  "And  whenever  any  foreign  cor- 
poration or  nonresident  joint-stock  com- 
pany or  association,  doing  business  within 
the  state  of  Idaho,  shall  not  have  any  desig- 
nated person  actually  residing  in  the  county 
in  which  said  corporation  or  joint  stock 
company  shall  be  doing  business  within  this 


state  upon  whom  process  issued  by  au- 
thority of  or  under  any  law  of  this  state 
may  be  served  as  provided  in  §  2653  of  the 
Revised  Statutes  of  Idaho,  or  when  any 
such  corporation  or  joint  stock  company 
having  appointed  such  person  or  agent  as 
provided  in  said  §  2653,  and  said  agent  or 
person  so  designated,  shall  have  removed 
from,  or  ceased  to  be  a  resident,  or  be  ab- 
sent for  more  than  thirty  (30)  days  from, 
said  county,  then  the  auditor  of  said  county 
shall  be  and  is  hereby  designated  as  the 
authorized  agent  of  said  corporation  or 
joint  stock  company  upon  whom  process 
issued  by  authority  of  or  under  any  law 
of  this  state  may  be  served  with  like 
effect  as  though  said  service  were  made 
upon    the    agent   or    person    appointed    or 


a  county,  and  the  employment  therein  of  a 
watchman  to  watch  Its  machinery  and  rolling 
stock  while  idle,  and  the  payment  of  taxes  upon 
its  property  in  such  county  upon  such  road, 
the  road  having  been  constructed  only  to 
transport  to  shipping  points  the  products  of 
a  sawmill,  are  not  sufficient  to  render  the  cor- 
poration subject  to  suit  Id  such  county  in  a 
court  whose  jurisdiction  is  limited  to  Its  ter- 
ritory. The  reason  is  that  the  corporation  is 
not  exercising  its  corporate  powers  or  fran- 
chises— is  not  transacting  the  business  for 
which  it  was  created — in  such  county.     Ibid. 

A  foreign  corporation  is  liable  to  suit  in  the 
domestic  state,  not  because  it  resides  there, 
but  because  it  does  business  therein.  Its 
home  Is  where  it  was  created.  It  resides,  if 
anywhere,  outside  the  domestic  state.  An  ac- 
tion against  It  may,  therefore,  subject  to 
change  for  sufficient  cause,  be  tried  in  Cali- 
fornia (Code  Civ.  Proc.  f  395),  in  whatever 
county  the  plaintiff  selects.  Thomas  v.  Placer- 
vllle  Gold  Quarts  Min.  Co.  65  Cal.  600,  4  Pac. 
641. 

When  both  parties  to  a  suit  against  a  for- 
eign corporation  are  engaged  In  business  in 
the  same  county  in  Pennsylvania,  the  writ  for 
commencing  the  suit  in  that  county  may  be 
served  by  the  sheriff  thereof  upon  the  agent 
in  another  county,  which  the  defendant  cor- 
poration has  designated  to  receive  process,  in 
conformity  with  the  law  under  which  it  is  al- 
lowed to  do  business  in  the  state.  Gardner 
Shingle  Co.  v.  Nicola  Bros.  Co.  25  Pa.  Co.  Ct. 
303. 

Under  a  statute  providing  that  foreign  cor- 
porations doing  business  in  the  domestic  state 
may  be  sued  in  any  court  of  competent  juris- 
diction In  any  county  where  the  cause  of  ac- 
tion accrued,  or  In  any  In  which  such  a  cor- 
poration has  an  agency,  representative,  or  its 
principal  office,  or,  in  case  it  has  no  agent  or 
representative  in  the  state,  then  in  the  county 
where  the  plaintiff  resides  (1  Sayles,  Civ.  Stat. 
art.  1108,  8  216),  a  foreign  insurance  com- 
pany doing  business  in  the  domestic  state,  and 
having  a  regular  agent  In  a  particular  county 
thereof,  may  be  sued  in  that  county,  by  a  non- 
resident plaintiff,  upon  a  transitorv  cause  of 
action.  Mutual  L.  Ins.  Co.  v.  Nichols  (Tex. 
Civ.  App.)  24  S.  W.  010,  Rehearing  denied  in 
26  S.  W.  098. 

A  foreign  corporation  doing  business  in  a 
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state  without  license  Is,  nevertheless,  subject  to 
the  jurisdiction  of  the  state  court  in  a  county 
where  It  actually  does  .business  and  has  a  local 
representative  agent.  Home  Forum  Benefit 
Order  v.  Jones,  20  Tex.  Civ-  App.  68,  48  S.  W. 
219. 

A  statute  providing,  as  does  that  of  West 
Virginia  (Code,  1887,  chap.  123,  8  1.  cl.  2). 
that  any  action  at  law  against  a  corporation 
may  be  brought  in  the  circuit  court  of  any 
county  In  which  It  has  its  principal  office,  or 
in  which  its  head  officer  resides,  or,  If  it  has 
no  principal  office  and  no  resident  head  officer, 
then  In  the  county  in  which  it  does  business, 
enables  a  foreign  corporation  without  a  prin- 
cipal office  or  officer  In  the  state  to  be  sued 
in  any  county  in  which  It  does  business,  and 
where  there  is  a  person  upon  whom  process 
against  it  can  be  served.  Humphreys  v.  New- 
port News  &  M.  Valley  Co.  33  W.  Va.  135,  10 
S.  B.  39 ;  Empire  Coal  &  Coke  Co.  v.  Hull  Coal 
&  Coke  Co.  51  W.  Va.  474,  41  S.  B.  917. 

VI.  Resident  agents. 

A  foreign  corporation  doing  business  In 
Florida  may,  under  the  statutes  thereof  (Rev. 
Stat  of  1892,  8  1001),  be  sued  in  any  county 
In  which  it  has  an  agent  or  other  representa- 
tive; and  It  is  immaterial,  for  the  purposes  of 
venue,  where  It  has  its  principal  office  and 
place  of  business,  or  where  the  cause  of  action 
accrued.  Hocker  v.  Western  U.  Teleg.  Co. 
(Fla.)  34  So.  901. 

A  foreign  insurance  company,  made  by  law 
liable  to  suit  in  a  county  where  it  has  an 
agency  or  place  of  business,  is  properly  sued 
in  a  county  where  its  agent  has  his  own  place 
of  business,  provided  the  company  has  no 
other.  /TCtna  Ins.  Co.  v.  Brigham,  120  Ga. 
925.  48  S.   B.   348. 

Under  statutes  providing  that  process  may 
be  served  upon  the  chief  officer,  or,  In  his 
absence,  upon  cashier,  treasurer,  secretary, 
clerk,  general  or  sneclal  acent,  of  a  corpora- 
tion, whether  foreign  or  domestic  (Ind.  Rev. 
Stat.  1881,  8  316)  :  that  actions  against  a 
corporation  having  an  office  or  aeency  in  any 
county,  growing  out  of  or  connected  with  the 
business  done  there,  may  be  brought  In  such 
county  as  if  tbe  principal  resided  there  (Id. 
8  300), — Jurisdiction  is  acquired,  and  the  place 
of  trial  had,  properly  in  the  county  where  a 
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designated  as  provided  in  §  2653  of  the 
Revised  Statutes  of  Idaho."  This  statute 
would  seem  to  contemplate  the  suing  of 
foreign  corporations  doing  business  in  this 
state  in  any  county  in  which  they  do  busi- 
ness, irrespective  of  the  residence  of  the 
agent  which  it  may  have  designated  under 
the  provision  of  §  2653,  Rev.  Stat.  Con- 
sidering these  statutes  together,  it  is  evi- 
dent that  the  legislature  intended  that 
summons  in  a  civil  action  might  be  served 
in  any  county  in  which  a  foreign  cor- 
poration is  doing  business  in  this  state. 
In  Easley  v.  New  Zealand  Ins.  Co.  this 
court  committed  the  error  of  holding  that  a 
foreign  corporation  which  has  complied 
with  §  2653,  Rev.  Stat.,  obtains  "a  fixed 
residence  within  the  state  for  the  purpose 


of  suing  and  being  sued,  and  can  insist 
upon  the  trial  of  any  case  brought  against 
it  at  such  place  of  residence."  That  de- 
cision, so  far  as  the  question  now  under 
consideration  is  concerned,  is  overruled. 
Both  upon  principle  and  authority,  private 
corporations  are  residents  of  the  state  in 
which  they  are  created.  They  have,  and 
can  have,  but  one  domicil, — that  the  state 
of  their  birth,  and  which  is  fixed  by  the 
charter  of  incorporation.  They  may  mi- 
grate into  other  countries  and  jurisdictions 
for  the  purpose  of  business,  and  may  be 
permitted  to  carry  on  business  in  other 
states;  yet,  so  far  as  jurisdiction  of  courts 
is  concerned,  they  are  treated  both  by  our 
Federal  courts  and  by  our  state  courts  as 
residents  of  the  state  in  which  created,  and 


foreign  corporation  has  a  local  agency,  by 
service  upon  its  local  agent  In  a  cause  originat- 
ing in  the  transactions  of  such  agency.  Debs 
v.  Dalton,  7  Ind.  App.  84,  34  N.  E.  236. 

Under  a  statute  providing  that  foreign  cor- 
porations doing  business  in  the  enacting  state 
may  be  sued  in  any  county  where  a  cause  of 
action  accrues  In  whole  or  in  part,  or  in  any 
county  where  tbe  defendant  may  have  an 
agency  or  representation  in  the  county  in 
which  its  principal  office  may  be  situated,  it 
is  enough  to  confer  Jurisdiction  If,  at  any 
time  suit  is  brought  against  a  foreign  corpora- 
tion, such  company  has  an  agent  or  representa- 
tive in  the  county  where  the  venue  is  laid, 
or,  in  the  alternative,  that  its  principal  office 
is  in  such  county.  Bradstreet  Co.  v.  Gill,  72 
Tex.  115,  2  L.  R.  A.  405,  13  Am.  St.  Rep.  768, 
0  S.  W.  753. 

A  foreign  railroad  corporation  which  has  an 
agent  in  only  one  county  in  Texas  cannot  be 
sued  In  another  county.  Texas  &  P.  R.  Co.  v. 
Edmlsson   (Tex.  Civ.  App.)   52  S.  W.  635. 

The  county  in  which  a  foreign  corporation 
has  a  local  agent,  with  whom  the  transactions 
out  of  which  the  action  arises  were  had,  is  the 
proper  county  in  which  to  lay  the  venue  of 
such  action.  Interstate  Bldg.  &  L.  Asso.  v. 
Bryan,   21  Tex.  Civ.   App.  563,   54   S.  W.  377. 

When  the  laws  of  a  domestic  state  provide 
for  the  bringing  of  actions  In  the  county  where 
the  plaintiff  resides,  in  cases  where  the  de- 
fendant Is  a  nonresident  of  the  state,  and 
against  any  private  corporation  in  any  county 
In  which  the  cause  of  action  wholly  or  partly 
arose,  or  in  which  such  corporation  has  an 
agency  or  representative  or  its  principal  office, 
a  district  court  of  a  county  in  such  state  has 
jurisdiction  of  an  action  for  libel,  brought  by 
a  resident  citizen  of  such  county  against  a  for- 
eign corporation  which  has  a  local  agent  in 
that  county.  Angerhoefer  v.  Bradstreet  Co. 
22  Fed.  305. 

By  the  Washington  statute  (Code  Proc.  8 
160),  an  action  against  a  corporation  may  be 
brought  in  any  county  where  it  has  a  business 
office  or  a  resident  representative,  upon  whom 
process  may  be  served ;  and  there  is  jurisdic- 
tion In  no  other  county.  McMaster  v.  Advance 
Thresher  Co.  10  Wash.  147,  38  Pac.  760. 

Under  the  Kentucky  statutes  (Code,  $g  71. 
72),  suit  against  a  foreign  insurance  com- 
pany without  a  principal  office  or  chief  place 
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of  business  in  the  state  may  be  brought  to 
recover  for  a  loss  upon  a  fire  policy,  in  any 
county  where  the  corporation  has  a  local  agent, 
when  it  has  no  agent  In  the  county  where  the 
policy  holder  lives,  and  the  loss  occurred  or 
the  transaction  took  place.  Owen  v.  Howard 
Ins.  Co.  87  Ky.  571,  10  S.  W.  119. 

The  court  of  common  pleas  in  South  Carolina 
may  acquire  jurisdiction  over  a  foreign  corpo- 
ration by  service  of  process  upon  Its  resident 
agent  fn  the  county,  without  attaching  prop- 
erty, and  notwithstanding  the  corporation  has. 
conformably  to  the  law  of  that  state,  as  a  con- 
dition of  doing  business  therein,  designated 
another  person  as  its  agent  for  the  purposes 
of  being  served  with  process :  since  the  latter 
designation  is  not  exclusive,  but  cumulative 
in  respect  of  ordinary  modes  of  acquiring  juris- 
diction. Pollock  v.  Carolina  Interstate  Bldg. 
&  L.  Asso.  48  S.  C.  65,  59  Am.  St.  Rep.  695. 
25  S.  E.  077. 

When  jurisdiction  of  a  foreign  railroad  cor- 
poration in  a  given  county  is  dependent  by 
law  upon  there  being  an  agent  or  representa- 
tive of  the  company  therein,  one  advertised  by 
the  corporation  as  Its  commercial  agent  at  a 
designated  place,  where  he  has  an  established 
office  for  the  sale  of  passage  tickets  over  the 
road,  although  actually  employed  by  a  con- 
necting line,  is  an  agent  or  representative 
within  the  meaning  of  the  Btatute;  and  service 
upon  him  gives  jurisdiction  over  the  foreign 
corporation.  Shane  v.  Mexican  International 
R.  Co.  8  Tex.  Civ.  App.  441,  28  S.  W.  456. 

When  the  statutes  provide  that  suit  against 
any  private  foreign  corporation  may  be  com- 
menced in  any  county  where  the  cause  of  ac- 
tion arose,  or  in  which  the  corporation  has 
an  agency  or  representative;  and  that  suits 
against  a  railroad  corporation  may  also  be 
brought  in  any  county  in  which  the  railroad 
is  operated  or  extends, — a  foreign  railroad 
corporation  may  be  sued  In  a  county  in  which 
it  has  only  a  state  ticket  and  traffic  agency  and 
no  part  of  its  road,  for  a  transitory  cause  of 
action  arising  elsewhere.  St.  Louis  &  S.  F.  R. 
Co.  v.  Traweek,  84  Tex.  65,  19  8.  W.  370. 

A  county  In  which  a  foreign  corporation  has 
no  representative  other  than  an  attorney  at 
law,  who  appears  in  a  suit  against  it,  is  not 
the  proper  place  of  trial  of  such  suit,  under  a 
Constitution  requiring  suits  to  be  brought  in 
the   county  where   the  defendant   resides,  and 
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nonresidents  of  other  states.  The  appellant 
in  this  case  is  a  foreign  corporation.  If  the 
amount  in  controversy  was  sufficient,  it 
would  have  been  entitled  to  have  the  action 
Temoved  from  the  state  court  into  the 
Federal  court  on  the  ground  of  its  being 
a  nonresident,  upon  proper  application 
therefor.  Foreign  corporations  are  and  re- 
main, to  all  intents  and  purposes,  so  far  as 
jurisdiction  of  actions  is  concerned,  non- 
residents of  this  state.  We  have  no  statute 
or  constitutional  provision  in  this  state 
giving  a  corporation,  whether  foreign  or 
domestic,  the  right  to  have  actions  against 
it  tried  in  the  county  in  which  its  principal 
place  of  business  is  located,  or  in  which  the 
agent  who  may  have  been  designated  under 
the    provisions   of    §    2653,   Rev.    Stat,    re- 


sides. Section  4123,  Rev.  Stat.,  providing 
for  the  place  of  trial  of  transitory  actions, 
is  as  follows:  "  In  all  other  cases  the  action 
must  be  tried  in  the  county  in  which  the 
defendants,  or  some  of  them,  reside  at  the 
commeneement  of  the  action  j  or,  if  none  of 
the  defendants  reside  in  the  stute,  or,  if  re- 
siding in  this  state,  the  county  in  which 
they  reside  is  unknown  to  the  plaintiff,  the 
same  may  be  tried  in  any  county  which 
the  plaintiff  may  designate  in  his  com- 
plaint; and,  if  the  defendant  is  about  to 
depart  from  the  state,  such  action  may  be 
tried  in  any  county  where  either  of  the 
parties  reside  or  service  is  had;  subject, 
however,  to  the  power  of  the  court  to 
change  the  place  of  trial  as  provided  in  this 
Code."     In    Thompson's    Commentaries    on 


statutes  providing  for  suits  against  corpora- 
tions only  In  counties  where  they  have  agents. 
Saffold  v.  Scottish  American  Mortg.  Co.  08 
Ga.  785,  27  S.  E.  208. 

A  district  court  In  a  county  where  a  foreign 
corporation  has  not,  although  alleged  to  have, 
an  agent  or  a  representative,  and  when  It  Is 
proved  to  have  a  general  agent  in  another  coun- 
ty, in  which  It  insists  upon  Its  privilege  to 
be  sued  If  at  all,  has  no  jurisdiction.  Young- 
blood  v.  Strahorn-Hutton-Evans  Commission 
Co.    (Tex.  Civ.  App.)   40  S.   W.  648. 

To  entitle  a  railroad  corporation  to  raise, 
upon  the  review  of  a  judgment  against  It,  the 
question  of  jurisdiction  of  the  court  below, 
where  the  allegation  was  that  it  had  an  agent 
in  the  county  where  the  suit  was  brought,  the 
record  must  affirmatively  show  the  abeence 
of  the  jurisdictional  fact.  Hunt  v.  Atchison, 
T.  &  S.  F.  R.  Co.  (Tex.  Civ.  App.)  28  S.  W. 
460. 

VII.  Place  of  origin  of  the  cause  or  situation 
of   the  subject  of  the   action. 

a.  Local  actions. 

The  Federal  statute  (Rev.  Stat.  |  5198), 
allowing  a  suit  or  action  to  be  brought  against 
any  national  bank  In  any  state,  county,  or 
municipal  court  in  which  such  bank  may  be 
established,  relates  to  transitory  actions  only, 
and  not  to  such  as  are,  by  law,  local  In  their 
character.  And  as,  by  another  section  ($ 
5136),  national  banks  are  made  subject  to  suits 
at  law  or  in  equity  as  fully  as  are  natural 
persons,  such  banks  are  not  exempt  from  the 
ordinary  rules  of  law  affecting  the  locality  of 
actions  founded  on  local  things.  Casey  v. 
Adams,  102  U.  S.  66,  26  L.  ed.  52. 

"  The  distinction  between  local  and  transi- 
tory actions,*'  said  Waite,  Ch.  J.,  writing  for 
the  United  States  Supreme  Court,  in  sustaining 
the  jrrisdlction  in  an  action  local  in  Its  nature 
against  a  national  bank  In  a  county  other 
than  that  In  which  it  was  established.  "  is 
as  old  as  actions  themselves,  and  no  one  has 
ever  supposed  that  laws  which  prescribed 
generally  where  one  should  be  sued,  Included 
such  suits  as  were  local  In  their  character, 
either  by  statute  or  the  common  law,  unless 
It  was  expressly  so  declared.  Local  actions 
are  In  the  nature  of  suits  in  rem,  and  are  to 
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be  prosecuted  where  the  thing  on  which  they 
are  founded  is  situated."     Ibid. 

A  statute  providing  for  the  bringing  of  suits 
against  railroad  corporations  In  any  of  the 
counties  in  which  the  lines  extend  or  are 
operated  applies  only  to  transitory  actions. 
Ft.  Worth  &  D.  C.  R.  Co.  v.  Jenkins  (Tex. 
Civ.  App.)  29  S.  W.  1113. 

b.  Transitory    actions. 

1.  Of  domestic  origin. 

Under  a  statute  authorizing  a  nonresident  to 
maintain  an  action  against  a  foreign  corpora- 
tion when  his  cause  of  action  has  arisen  in 
the  state,  the  court  of  common  pleas  in  a 
county  where  such  a  cause  of  action  arises  will 
have  jurisdiction  of  the  suit.  Carpenter  v. 
American  Acci.  Co.  46  S.  C.  541,  24  S.  B. 
500. 

By  the  Nebraska  statutes  (Code  Civ.  Proc. 
Si  59,  60).  actions,  except  certain  specified 
ones  against  a  nonresident  or  a  foreign  cor- 
poration, may  be  brought  In  any  county  in 
which  the  defendant  has  property  or  debts  due, 
or  to  be  found ;  but,  if  the  defendant  be  a 
foreign  Insurance  company,  it  may  be  sued 
where  the  cause  of  action,  or  a  part  thereof, 
arose.  Every  other  action  must  be  brought 
In  the  county  where  defendant,  or  one  of 
the  defendants,  resides  or  may  be  summoned. 
Council  Bluffs  Canning  Co.  v.  Omaha  Tinware 
Mfg.  Co.  49  Neb.  537,  68  N.  W.  929. 

A  foreign  corporation  may  be  brought  into 
court,  where  It  is  a  necessary  or  proper  party 
to  an  action  pending  therein,  in  a  county  court 
In  Texas  in  which  it  has  no  agent  or  office,  if 
the  cause  of  action  against  it  has  arisen  and 
the  party  recovering  of  it  resides  in  that 
county.  First  Nat.  Bank  v.  Turner  (Tex. 
App.)   15  S.  W.  710. 

When  it  is  provided  by  law  that  a  suit 
against  a  private  corporation,  domestic  or 
foreign,  may  be  maintained  in  any  county 
where  the  cause  of  action  wholly  or  In  part 
arose,  the  statute  Is  not  limited  In  Its  applica- 
tion to  the  county  in  which  the  contract  wrs 
to  be  performed  on  the  part  of  the  corporation. 
Equitable  Mortg.  Co.  v.  Weddington,  2  Tex. 
Civ.  App   373.  21  S.  W.  576. 

The  city  court  of  New  York — a  court  of 
territorially   limited  Jurisdiction — has  jurlsdic- 
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the  Law  of  Corporations  (vol.  6,  $  7426) 
it  is  said:  "The  rule  as  to  venue  deducible 
from  the  foregoing  section  is  that  a  cor- 
poration, whether  foreign  or  domestic,  hav- 
ing a  general  residence  in  the  state  for  the 
purposes  of  jurisdiction,  is  deemed  to  re- 
side throughout  the  entire  limits  of  the 
state,  and  especially  in  those  counties  where 
it  carries  on  its  business  and  exercises  its 
franchises,  and  is,  hence,  suable  in  any 
county  where  it  has  an  agent  upon  whom 
process  against  it  may  lawfully  be  served. 
It  should  be  carefully  kept  in  mind,  how- 


ever, that  this  rule  is  not  so  much  a  theory 
of  the  courts  as  to  the  legal  situs  of  a 
corporation  for  the  purposes  of  jurisdic- 
tion, as  it  is  a  rule  in  particular  states, 
founded  on  the  express  language  of  statutes ; 
and  that,  in  so  far  as  the  states  have  the 
same  rule,  it  is  rather  a  rule  depending 
upon  a  concurrence  of  legislation,  than 
upon  a  concurrence  of  judicial  decisions. 
The  word  'nonresident'  in  this  statute  in- 
cludes corporations,  according  to  a  principle 
of  interpretation  elsewhere  referred  to. 
The  point  upon  which  these  statutes  more 


tlon  of  an  action  brought  by  a  foreign  against 
a  domestic  corporation  located  in  another  part 
of  the  state,  upon  a  cause  of  action  arising 
in  the  city  of  New  York,  and  in  a  case  com- 
menced by  an  attachment  served  In  that  city. 
Globe  Yarn  Mills  v.  Bilbrough,  28  Abb.  N.  C. 
426,  46  N.  Y.  S.  R.  273,  19  N.  Y.  Supp.  176. 

A  foreign  corporation  may  be  sued  in  Texas 
when  it  does  business  and  has  a  local  agent 
there.  In  any  court  having  jurisdiction  of  the 
subject  of  the  action,  In  any  county  where  the 
cause  of  action,  or  a  part  of  It,  accrued, 
whether  Its  agent  resides  in  that  county  or 
not.  Westinghouse  Electric  Mfg.  Co.  v.  Troell, 
30  Tex.  Civ.  App.  200,   70  S.  W.  324. 

The  county  In  which  a  common  carrier 
makes  with  a  shipper  a  contract  to  transport 
live  stock  over  its  line  consigned  to  a  point 
beyond  its  terminus,  to  which  point  trans- 
portation Is  to  be  continued  by  a  connecting 
carrier,  is,  for  the  purposes  of  the  place 
of  trial  of  an  action  by  such  shipper  against 
the  connecting  carrier,  a  foreign  corporation, 
for  loss  or  Injury  to  the  shipment  upon  its 
line  outside  the  state,  the  place  of  the  contract 
out  of  which  the  cause  of  action  arises.  Pitts- 
burg, C.  C.  &  St.  L.  R.  Co.  v.  Viers,  113  Ky. 
526,  68  S.  W.  469;  Nashville,  C.  &  St.  L.  R. 
Co.  v.  Carrlco,  95  Ky.  489,  26  S.  W.  177,  was 
to  the  same  effect. 

A  right  given  a  plaintiff  by  statute,  to  sue 
a  foreign  corporation  in  any  county  in  which  it 
has  an  agent  or  representative,  is  additional 
to  the  right,  also  given  by  statute,  of  suing  a 
foreign  corporation  In  any  county  wherein  It 
has  contracted,  In  writing,  to  perform  an  obli- 
gation. A  foreign  railroad  company  may, 
therefore,  properly  be  sued  in  the  county  where 
It  has,  by  bill  of  lading,  contracted  to  deliver 
a  shipment  of  goods,  and  has  tendered  them 
to  the  consignee  in  a  damaged  condition. 
Texas  &  P.  R.  Co.  v.  Hornbeck,  90  Tex.  496,  39 
S.  W.  564. 

A  railroad  corporation  operating  in  a  domes- 
tic state  may  be  subjected  to  suit  upon  a  con- 
tract to  transport  live  stock  from  a  place  with- 
out to  one  within  the  state,  for  negligently  in- 
juring the  animals,  in  any  county  of  such 
state  where  any  part  of  the  Injury  was  done, 
although  it  contains  neither  the  place  of 
delivery,  nor  the  corporation's  chief  office. 
Chesapeake  &  O.  R.  Co.  v.  American  Exch. 
Bank,  92  Va.  496,  44  L.  R.  A.  440.  23  S.  FT. 
935. 

An  action  for  a  libel  published  by  a  foreign 
corporation  may  be  maintained  in  any  county 
in  Kentucky  in  which  the  libel  was  circulated. 
If  service  can  be  had  upon  an  accredited  rep- 
resentative of  the  corporation.  Cincinnati 
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Times-Star  Co.  v.  France,  22  Ky.  L.  Rep.  1666, 
61  S.  W.  18.      v 

A  cause  of  action  against  a  foreign  corpora- 
tion for  failure  to  sell  on  commission  produce 
consigned  to  it,  and  remit  the  proceeds  under 
a  contract  made  with  its  agent,  arises  In  part 
In  the  county  of  the  domestic  state  where  the 
contract  was  made,  so  as  to  Invest  the  county 
court  thereof  with  jurisdiction  of  the  action, 
although  the  corporation  neither  has  an  agency, 
nor  does  business,  In  such  county.  Western 
Wool  Commission  Co.  v.  Hart  (Tex.)  20  8.  W. 
131. 

For  the  purpose  of  fixing  the  venue  of  an 
action  for  damages  against  a  foreign  cor- 
poration for  false  representations  In  procuring 
the  plaintiff  to  purchase  goods  of  it,  the  cause 
of  action  arises  in  the  county  where  the  repre- 
sentations were  made;  and  it  Is  immaterial 
whether  the  corporation  has  an  agency  therein, 
or  where  the  contract  of  sale  was  made.  Me- 
Cord-Colllns  Commerce  Co.  v.  Levi,  21  Tex. 
Civ.  App.  109,  50  S.  W.  606. 

2.  Of  foreign  origin. 

When  the  plaintiff  Is  a  foreign  corporation, 
and  sues,  upon  a  transitory  cause  of  action 
arising  in  the  foreign  state,  several  joint  con- 
tracting defendants  of  whom  only  one  Is  a  non- 
resident, and  lays  the  venue  in  the  county 
where  the  nonresident  is  served  with  process, 
the  place  of  trial  must  be  changed  to  the  county 
where  the  other  defendants  all  reside.  This 
ruling  was  made  In  construing  the  New  Jersey 
practice  act  (f  230)  in  point,  which  is  quite 
similar  in  terms  to  the  earlier  statutes  consid- 
ered in  the  older  cases  In  that  state,  cited 
supra.  Ft.  Orange  Paper  Co.  v.  Rlsdon,  62 
N.  J.  L.  579,  41  Ati.  706. 

When  a  foreign  corporation  has  no  agency, 
and  transacts  no  business,  In  a  county  of  a 
domestic  state  In  which  its  president  resides, 
and  the  statutes  of  such  state  require  that  It 
shall  have  or  do  one  or  the  other  In  order 
that  the  local  courts  of  such  county  may  have 
jurisdiction  of  an  action  against  It  upon  a 
cause  arising  out  of  the  state,  the  Federal 
courts  of  the  district  which  embraces  such 
county  will,  likewise,  have  no  jurisdiction  of 
such  an  action  against  a  foreign  corporation 
by  the  service  of  process  upon  its  president  In 
such  county.  Mulherln  v.  Equity  I  m  pro  v.  Co. 
1   Lack.  Lecral  News.  69. 

The  superior  court  of  New  York,  a  court  of 
locally  circumscribed  jurisdiction,  has  power 
to  entertain  and  dispose  of  an  action  by  a 
resident  of  the  state  agaimrt  a  foreign  corpora- 
tion,   for    a    cause,    transitory    in    Its   nature. 
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frequently  concur  is  that  a  transitory  action 
may  be  brought  against  a  railroad  company 
in  any  county  througH  which  it  operates 
its  road,  provided  it  has  an  agent  in  that 
county  upon  whom  process  may  lawfully 
be  served ;  and  this  irrespective  of  the  ques- 
tion of  the  place  where  the  cause  of  action 
accrued  or  the  injury  was  done."  The 
correct  rule  applicable  to  this  case  is  stated 
by  Judge  Thompson  in  the  foregoing  sec- 
tion. In  the  absence  of  any  statutory  pro- 
vision fixing  the  place  of  trial  in  actions 
against   foreign   corporations   in   any   par- 


ticular county,  we  see  no  reason  why  such 
actions  should  not  be  brought  and  main- 
tained in  any  county  in  this  state.  This, 
we  think,  is  the  policy  and  theory  of  our 
Code. 

For  the  foregoing  reasons,  the  order  of 
the  District  Court  denying  appellant's  mo- 
tion to  change  the  place  of  trial  from 
Kootenai  county  to  Nez  Perce  county  is 
affirmed,  with  costs  to  the  respondents. 

Sullivan  and  Stoekslager,  JJ.,  con- 
cur. 


arising  in  another  state.  Flynn  v.  Central  R. 
Co.  2  Misc.  508,  51  N.  Y.  S.  R.  84,  22  N.  Y. 
Supp.  383. 

The  circumstance  that  the  laws  of  a  foreign 
state.  In  which  Is  situated  the  insured  property 
at  the  time  a  policy  of  insurance  Is  Issued  by 
a  foreign  insurance  company,  regulate  the 
places  of  trial  of  transitory  actions,  and  limit 
tbem  to  counties  with  reference  to  residence 
of  the  parties  or  the  arising  of  the  cause  of 
action,  wholly  unaffects  the  right  of  the  Insured 
in  his  own  domestic  state,  to  bring  an  action 
against  the  foreign  corporate  insurer  In  any 
county  of  the  domestic  state  where  service 
can  be  made  upon  the  defendant.  In  the  ab- 
sence of  any  limiting  domestic  legislation.  In- 
surance Co.  of  N.  A.  v.  McLlmans,  28  Neb.  653, 
44  N.  W.  991. 

A  law  requiring  suits  against  railroad  cor- 
porations for  injuries  to  person  or  property 
to  be  brought  In  the  county  where  the  cause 
of  action  originated.  If  the  company  has  an 
agent  there,  otherwise  In  tbe  county  where 
it  resides,  does  not  apply  to  causes  of  action 
against  foreign  corporations,  that  arise  outside 
the  state.  South  Carolina  &  G.  R.  Co.  v. 
Dietzen,  101  Ga.  730,  29  S.  E.  292. 

But  when  the  cause  of  action  arises  in  the 
state,  this  statute  (Ga.  Civ.  Code,  «  2334)  ap- 
plies to  foreign,  as  well  as  to  domestic,  rail- 
roads. Mitchell  v.  Southern  R.  Co.  118  Ga. 
845,  45  S.  E.  703;  Hazlehurst  v.  Seaboard 
Air-Line  R.  Co.  118  Ga.  858,  45  S.  E.  703: 
Coakley  v.  Southern  R.  Co.  120  Ga.  960,  48  S. 
E.  372. 

The  Kentucky  statute,  (Civil  Code,  §  73), 
providing  that  an  action  against  a  common 
carrier,  whether  a  corporation  or  not,  for 
an  injury  to  person  or  property,  must  be 
brought  In  the  county  In  which  the  defendant 
resides,  or  In  which  tbe  injury  was  done, 
or  in  which  the  plaintiff  resides  If  he  lives  in 
a  county  into  which  the  carrier  passes,  does 
not  apply  to  an  action  against  a  foreign  rail- 
road corporation  which  has  no  chief  office  or 
principal  place  of  business  In  the  state,  sued 
for  an  Injury  done  without  the  state  by  a 
plaintiff  who  does  not  reside  in  any  of  the 
counties  into  which  the  line  extends.  The 
reason  is  that.  If  such  statute  Is  held  to  apply, 
the  plaintiff  would  be  shut  out  from  the  courts 
of  his  own  state  upon  a  transitory  cause  of 
action  when  his  aggressor,  by  doing  business 
therein,  expressly  subjected  Itself  to  the  juris- 
diction of  the  state  courts.  Hence,  such  an 
action  may  be  brought  In  any  countv  of  the 
state.  Chesapeake  &  O.  R.  Co.  v.  Cowherd,  90 
Ky.  113,  27  S.  W.  990. 
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VIII.  When  the  foreign  corporation  is  not  sole 
defendant. 

If  a  foreign  be  jointly  liable  with  a  domestic 
corporation,  It  can  be  sued  wherever  its  asso- 
ciate is  amenable  to  suit.  Houston,  E.  &  W.  T. 
R.  Co.  v.  Granberry,  16  Tex.  Civ.  App.  391, 
40  S.   W.   1062. 

In  Vermont  a  foreign  railroad  corporation 
which  has  an  authorized  agent  within  the  state 
is  subject  to  the  jurisdiction,  when  legally 
served,  of  a  court  In  an  action  wherein  it 
Is  a  necessary  or  proper  defendant  with  other 
parties,  notwithstanding  it  operates  no  rail- 
road, and  is  not  doing  business  in  that  state. 
Chaffee  v.  Rutland  R.  Co.  55  Vt.  110. 

If  several  corporations  are  properly  joined 
as  defendants,  and  the  action  Is  brought  in  a 
county  In  which,  as  against  one  of  the  de- 
fendants, the  venue  may  properly  be  laid,  the 
other  defendant  corporations  may  be  brought 
under  Jurisdiction  In  that  county  also,  by 
service  elsewhere,  although  they  would  not, 
if  sole  defendants,  be  suable  therein.  Chicago 
&  W.  I.  R.  Co.  v.  Marshall  (Ind.  App.),  75  N. 
E.  973. 

A  county  In  Texas,  In  which  a  foreign  rail- 
road corporation  has  no  agent,  and  in  which 
Is  not  located  the  principal  office  of  a  domestic 
railroad  corporation  joined  with  the  foreign 
one  as  defendant,  has  no  jurisdiction  over  the 
foreign  company  against  Its  consent,  under  a 
statute  providing  that,  where  there  are  two 
or  more  defendants  residing  in  different  coun- 
ties, suit  may  be  brought  in  either  or  any  of 
them ;  for  residence  in  this  case  means  domicll. 
Texas  &  P.  R.  Co.  v.  Edmisson  (Tex.  Civ. 
App.)   52  S.  W.  635. 

A  statutory  provision  that  suits  for  loss  or 
damage,  against  railroad  companies  operating 
connecting  lines,  may  be  brought  against  any 
one,  or  all,  of  such  companies  in  any  county 
in  which  either  of  the  railroads  extends  or  is 
operated,  does  not  confer  jurisdiction  upon  a 
county  court  of  a  county  In  which  neither  of 
two  railroads,  one  a  foreign  and  the  other  a 
domestic  corporation,  extends  or  has  an  agent, 
when  these  are  sole  defendants,  merely  because 
they  connect  with  another  railroad  the  line  of 
which  does  extend  Into  the  county  where  the 
action  is  brought.  Atchison,  T.  &  S.  F.  R.  Co. 
v.  Forbls  (Tex.  Civ.  App.)  79  S.  W.  1074. 

IX.  Effect  of  appearance  and  waivers. 

A  court  prima  facie  obtains  jurisdiction  over 
a  railroad  corporation  by  service  upon  Its  agent 
in  the  county  where  the  trial  is  to  be  had. 
If   the   corporation    Is   a   foreign   one,    or   has 
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its  principal  office  outside  the  state,  or  has 
no  office  in  that  county,  It  should  appear  and 
show  the  fact.  If  It  defaults,  the  judgment 
stands.  Cincinnati,  L.  &  C.  R.  Co.  v.  Knowl- 
ton,  11  Ind.  339. 

Notwithstanding  statutes  which  permit  of 
the  bringing  of  suits  against  corporations,  for- 
eign or  domestic,  only  in  counties  where  they 
establish  their  works  and  business  offices,  cor- 
porations may,  nevertheless,  consent  to  be  sued 
in  other  counties,  and  may  waive  objections 
to  the  place  of  trial,  If  they  so  elect.  Norberg 
v.  Heineman,  59  Mich.  210,  26  N.  W.  481  ; 
Arno  v.  Wayne  Circuit  Judge,  42  Mich.  362, 
4  N.  W.  147.  And,  to  the  same  effect,  are 
Grand  Rapids,  N.  &  L.  S.  R.  Co.  v.  Gray,  38 
Mich.  461 ;  Thompson  y.  Michigan  Mat.  Ben. 
Asso.  52  Mich.  522,  18  N.  W.  247. 

If  a  foreign  corporation  can,  in  any  case, 
have  Its  principal  place  of  business  in  New 
Hampshire,  so  as  to  be  considered,  for  the 
purpose  of  fixing  the  place  of  trial  of  an  action 
against  It,  a  resident  of  the  county  In  which 
such  principal  place  of  business  Is  located,  it 
waives  objections  to  jurisdiction  over  it  In 
another  county  by  appearing  generally  and 
going  to  trial  on  the  merits.  Bishop  v.  Silver 
Lake  Min.  Co.  62  N.  H.  455. 

A  foreign  corporation  joined  as  defendant 
with  a  domestic  corporation  in  an  action  with 
a  venue  In  a  proper  county  so  far  as  the  domes- 
tic  company  is  concerned,  if  not  jointly  liable 
and  Improperly  joined,  and  not  subject  to  the 
Jurisdiction  of  the  court  of  the  county  where 
the  venue  is  laid,  waives  its  privilege  by  ap- 
pearing generally  and  consenting  to  continu- 
ances. Houston,  E.  &  W.  T.  R.  Co.  v.  Gran- 
berry,  16  Tex.  Civ.  App.  391,  40  8.  W.  1062. 

X.  Federal  corporations. 

A  state  court  outside  of  the  county  in  which 
a  national  banking  association  is  located  has 
none  the  less  Jurisdiction  of  an  action  against 
It,  provided  it  is  competent  to  adjudicate  the 
subject-matter,  and  duly  obtains  jurisdiction 
of  the  person  of  the  bank.  Fresno  Nat.  Bank 
v.  Superior  Court,  83  Cal.  491,  24  Pac.  157. 

A  corporation  chartered  by  the  Congress  of 
the  United  States  has  a  legal  existence  every- 
where within  the  limits  of  the  sovereignty 
from  which  it  derives  its  corporate  life,  and 
therefore,  in  every  state  of  the  Union.  Such 
a  corporation,  although  it  does  no  business, 
and  has  no  office,  In  a  given  state,  is  none  the 
less  subject  to  the  jurisdiction  of  a  local 
court  therein,  where  its  president  resides  and 
Is  served.  Eby  v.  Northern  P.  R.  Co.  13  Phila. 
144. 

XI.  Counties   where   plaintiff   resides. 

In  New  York  the  sections  of  the  Code  of 
Civil  Procedure  (81  982-984)  providing  where 
certain  actions  must  be  tried,  and  declaring 
that  others  must  be  tried  in  the  county  in 
which  one  of  the  parties  resided  at  the  com- 
mencement of  the  action,  thus  making  the 
county  of  the  plaintiff's  residence  the  place  of 
trial  for  all  actions  against  foreign  corpora- 
tions, despite  the  imperative  language  em- 
ployed, are  to  be  read  and  construed  In  con- 
nection with  the  subsequent  section  (ft  987), 
conferring  power  upon  the  court  to  change  the 
place  of  trial  when  the  convenience  of  wit- 
nesses and  the  ends  of  justice  will  be  promoted 
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by  the  change.     Gorman  v.  Sooth  Boston  Iron 
Co.  32  Hun,  71. 

The  fact  that  a  foreign  corporation  has  an 
established  agency  In  a  county  which  It  names 
as  the  place  of  trial  of  an  action  it  has  brought 
against  a  resident  citizen  does  not  entitle  It  to 
retain  the  venue  in  that  county  against  the  de- 
fendant's objection  and  his  demand  that  it  be 
changed  to  the  county  in  which  he  lives,  under 
a  statute  requiring  such  actions  to  be  tried  in 
the  county  where  one  of  the  parties  thereto 
resides.  International  Life  Assur.  Co.  v. 
Sweetland,  14  Abb;  Pr.  240;  New  Haven  Clock 
Co.  v.  Hubbard,  40  N.  Y.  S.  R.  654,  16  N.  Y. 
Supp.  125 ;  Shepard  &  M.  Lumber  Co.  v.  Bur- 
leigh, 27  App.  Dlv.  99,  50  N.  Y.  Supp.  135. 

XII.  Plaintiff's   choice. 

By  statute,  in  Idaho,  In  the  case  of  Justice's 
court  actions  growing  out  of  injuries  to  per- 
son or  property,  the  plaintiff  has  an  option  to 
bring  suit  either  in  the  precinct  or  city  where 
the  injury  occurred,  or  in  that  where  de- 
fendant resides;  and  this  is  so  whether  de- 
fendant be  a  domestic  or  a  foreign  corpora- 
tion, or  a  natural  person.  (Idaho  Rev.  Stat. 
ft  4639).  Webster  v.  Oregon  Short  Line  R.  Co. 
6  Idaho,  312.  55  Pac.  661. 

In  West  Virginia  a  foreign  insurance  com- 
pany sued  on  a  policy  of  Insurance  Is  subject 
to  the  action  in  any  county  in  which  the  in- 
sured property  was  situated,  or  In  which  the 
cause  of  action  arose,  or  in  which  the  corpora- 
tion does  business  or  has  estate  or  debts  due 
it,  at  the  election  of  the  policy  holder.  Carson 
v.  Phoenix  Ins.  Co.  41  W.  Va.  136,  23  S.  B. 
552;  Brabham  v.  Phoenix  Ins.  Co.  41  W.  Va. 
139,  23  S.  E.  553. 

XIII.  Courts  of  limited  jurisdiction. 

When  the  plaintiff  is  a  resident  of  the  state 
of  New  York,  so  that  any  court  therein  can 
entertain  his  action  against  a  foreign  corpor- 
ation, the  city  court  of  New  York  of  locally 
limited  territorial  Jurisdiction  will  have  juris- 
diction when  the  corporation  Is  legally  served 
with  process  in  its  territory.  Maas  v.  Cunard 
S.  S.  Co.  18  Misc.  379,  41  N.  Y.  Supp.  1122, 
Affirmed  in  19  Misc.  100.  43  N.  Y.  Supp.  219. 

And  the  city  court  of  New  York  also  has 
jurisdiction  in  an  action  against  a  foreign  in- 
surance company,  In  any  case  that  such  com- 
pany could  be  subjected  to  suit  in  New  York 
city,  although  its  process  must  be  and  is 
served  upon  the  state  insurance  superintendent 
at  the  state  capitol.  This  case  constitutes  an 
exception  to  the  general-  rule  that  process 
emanating  from  this  court  can  only  be  served 
within  the  city  limits.  People  ex  rel.  Firemen's 
Ins.  Co.  v.  City  Court  Justices,  25  Abb.  N.  O. 
403,  33  N.  Y.   S.   It.   147,  11   N.  Y.   Supp.  773. 

It  Is  otherwise  in  the  case  of  the  minor 
courts  when  the  plaintiff,  too,  Is  a  foreigner, 
and  the  cause,  or  subject  of  action,  is  not 
shown  to  be  of  domestic  origin  or  situs :  for  In 
that  case  no  New  York  court  has  jurisdiction. 
Progressive  Power  Co.  v.  Wrought  Iron  Bridge 
Co.  14  Misc.  23,  69  N.  Y  S.  R.  375,  35  N.  Y. 
Supp.  130 :  Allison  v.  J.  A.  Snider  Preserve  Co. 
20  Misc.  367.  45  N.  Y.  Suno.  923:  Monda  v. 
Wells,  P.  &  Co.  20  Misc.  685,  46  N.  Y.  Supp. 
6S2,  Affirmed  in  21  Misc.  308,  47  N.  Y.  Supp. 
182. 
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In  case  of  demurrer  by  a  foreign  insaraace 
company  in  the  superior  court  of  New  York 
city  (a  court  of  only  local  jurisdiction),  If  it 
does  not  appear  affirmatively  upon  the  face  of 
the  complaint  that  the  plaintiff  is  a  nonresi- 
dent, this  will  not  be  assumed  in  order  to  oust 
the  court  of  jurisdiction  by  sustaining  the  de- 
murrer. Fisher  v.  Charter  Oak  L.  Ins.  Co.  14 
Abb.   N.  C.  32. 

A  statute  requiring  process  in  suits  against 
corporations  to  be  served  in  the  county  in 
which  the  principal  office  is  kept,  or  the  prin- 
cipal business  is  carried  on,  prescribes  an  ex- 
clusive rule,  applying,  alike,  to  domestic  and 
foreign  corporations  complying  with  domestic 
law  in  filing  their  certificates,  designating  an 
agent,  and  setting  up  a  principal  place  of 
business.  Hence  a  justice  of  the  peace  ac- 
quires no  jurisdiction  of  a  foreign  corporation 
by  service  of  the  summons  upon  its  local  agent 
in  another  county  than  that  In  which  its  prin- 
cipal office  is  situated.  Western  U.  Teleg.  Co. 
v.  Conant,  11  Colo.  111.  17  Pac.  107. 


XIV.  Constitutionality  of  venue  statutes. 


Notwithstanding  a  constitutional  provision 
that  all  corporations  shall  have  the  right  to 
sue,  and  be  subject  to  suit,  in  all  courts,  In 
like  cases  as  natural  persons,  and  a  statute 
providing  that  no  permanent  resident  free- 
holder or  householder  may  be  sued,  with  cer- 
tain stated  exceptions,  outside  the  county 
wherein  he  resides,  and  that  any  summons 
issued  contrary  to  such  provision  must  be 
abated  on  the  plea  of  the  defendant, — an  act 
of  the  legislature  providing  that  suits  against 
corporations,  both  foreign  and  domestic,  may 
be  brought  in  any  county  of  the  state  In  which 
they  do  business  by  agents  is  constitutional. 
The  reason  is  that  such  an  act  affects  merely 
a  rule  of  civil  procedure,  operates  only  upon 
remedies,  and  violates  no  substantial  right,  but 
based,  as  it  is,  upon  reasonable  grounds,  is  not 
an  arbitrary  discrimination  against  corpora- 
tions, which,  acting,  as  they  do,  only  through 
agents,  may,  for  the  purposes  of  suit,  be  treated 
as  present  wherever  they  do  business.  Home 
Protection  v.  Richards,  74  Ala.  466;  Mobile 
L.  Ins.  Co.  v.  Pruett,  74  Ala.  487. 

The  present  Constitution  of  New  York 
(art.  6,  IS  14,  18)  forbids  the  legislature  to  ex- 
tend the  jurisdiction  of  county  courts  to  ac- 
tions for  the  recovery  of  money  only  in  which 
a  nonresident  of  the  county  Is  a  defendant, 
and  to  confer  upon  any  local  or  inferior  court 
of  Its  creation  any  greater  jurisdiction  than 
have  the  county  courts.  The  municipal  court 
of  New  York,  a  legislative  creature  post  dat- 
ing the  constitution,  Is,  therefore,  held  to  be 
without  jurisdiction  over  foreign  corporations 
in  actions  to  recover  money  only,  and  a  law 
purporting  to  give  such  jurisdiction  to  be  an 
unconstitutional  exercise  of  power.  Rleser  v. 
Chas.  F.  Parker  &  Co.  27  Misc.  205,  57  N.  Y. 
Supp.  745. 

It  Is  competent  for  the  legislature  to  make, 
for  the  purposes  of  litigation  and  venue, 
the  residence  of  a  corporation  which  trans- 
acts Its  corporate  business  within  the  state  at 
any  place  therein  where  such  business  Is 
conducted.  Watson  v.  Richmond  &  D.  R.  Co. 
91  Ga.  222,  18  S.  E.  306. 
70  L.  R.  A. 


XV.  Construction   of  venue  statutes. 

The  provision  of  the  Nebraska  Code  (IS  55), 
that  an  action  against  a  domestic  Insurance 
corporation  may  be  brought  in  any  county 
in  which  it  is  situated  or  has  its  principal 
place  of  business,  or  In  a  county  In  which  the 
cause  of  action,  or  some  part  of  it,  arose,  is 
remedial  and  not  restrictive  in  its  nature, 
and  does  not  affect  the  right  of  a  domestic 
citizen  to  sue  a  foreign  insurance  company 
upon  a  policy  which  covered  property  in  an- 
other state,  in  any  county  where  he  can  get 
legal  service  upon  the  insurer.  Insurance  Co. 
of  N.  A.  v.  McLimans,  28  Neb.  653,  44  N.  W. 
991. 

By  a  statute  of  New  Jersey  antedating  1835 
(Rev.  Laws,  453,  $  4),  in  merely  transitory 
actions  the  plaintiff  might  'ay  the  venue  In 
the  county,  (a)  where  the  cause  of  action 
arose;  (ft)  In  which  he  lived;  (c)  in  which  the 
defendant  resided;  or,  (d)  if  defendant  was  a 
nonresident,  in  which  process  was  served.  If 
the  plaintiff  selected  any  one  of  these  four 
counties,  the  venue  could  not  be  changed  as 
of  right  to  one  of  the  others;  but  the  court, 
under  special  circumstances,  might,  In  Its  dis- 
cretion, make  such  change.  Bell  v.  Morris 
Canal  &  Bkg.  Co.  15  N.  J.  L.  63. 

A  statutory  provision  that  suits  agalnfct 
any  private  foreign  corporation  may  be  com- 
menced in  any  county  where  the  cause  of 
action  arose,  or  in  which  the  corporation  has 
an  agency  or  representative ;  applies  to  rail- 
road corporations,  notwithstanding  a  further 
provision  that  suits  against  a  railroad  corpora- 
tion may  also  be  brought  in  any  county 
through,  or  into,  which  the  railroad  extends 
or  Is  operated.  St.  Louis  k  S.  F.  R.  Co.  v. 
Traweek.  84  Tex.  65,  19  S.   W.  370. 

A  statute  authorizing  suits  against  life  and 
accident  Insurance  companies  upon  policies, 
also  to  be  brought  In  the  counties  where  the 
Insured  died  or  was  injured,  simply  makes  an 
additional  place  of  trial  for  causes  of  that 
character  beyond  what  Is  provided  for  in 
a  general  statute  authorizing  suits  against 
foreign  corporations  that  do  business  In  the 
enacting  state  to  be  brought  before  any  court 
of  competent  jurisdiction  In  any  county  where 
the  cause  of  action  accrues,  where  the  cor- 
poration has  an  agency,  agent,  or  principal 
office,  or  where  the  plaintiff  resides,  If  It  has 
no  agent  or  representative  in  the  domestic 
state.  Mutual  L.  Ins.  Co.  v.  Nichols  (Tex. 
Civ.  App.)  24  S.  W.  910,  Rehearing  denied  in, 
26  S.  W.  998. 

When  a  plaintiff  has  a  right,  by  statute,  to 
bring  suit  against  a  foreign  corporation  In 
any  county  of  the  domestic  state  in  which 
such  corporation  does  business,  or  has  estate, 
or  debts  due  it,  or  In  which  the  cause  of 
action  arose,  such  right  Is  not  extinguished  or 
restricted  by  the  enacting  or  a  statute  pro- 
viding that,  if  a  suit  be  brought  to  recover 
a  loss  under  a  policy  of  insurance,  it  may  be 
brought  In  any  county  in  which  the  insured 
property  was  situated.  The  later  statute 
merely  extends  and  enlarges  the  former  rights. 
Carson  v.  Phoenix  Ins.  Co.  41  W.  Va.  136, 
23  S.  E.  552;  Brabham  v.  Pbcenlx  Ins.  Co. 
41  W.  Va.  139,  23  S.  E.  553. 

A  statute  authorizing  suits  against  non- 
residents to  be  brought  in  any  county  in  which 
the    nonresident    defendant    may    have    estate 
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Idaho  Supreme  Court. 


Not., 


or  debts  due  him  embraces  foreign  corpora- 
tions. Quesenberry  v.  People's  Bldg.  Loan  & 
Sav.  Asso.  44  W.  Va.  512,  30  S.  E.  73; 
Savage  v.  People's  Bldg.  Loan  &  Sav.  Asso. 
45  W.  Va.  275,  31  S.  E.  991. 

XVI.  Conclusion. 

No  general  principle  can  be  formulated  to 
test  the  propriety  of  the  selected  place  of 
trial  of  an  action  against  a  foreign  corpora- 
tion In  a  domestic  state.  At  common  law, 
a  corporation  could  be  sued  only  In  the  state 
which  gave  It  life,  and  only  i>y  service  upon 
its  chief  officer  at  Its  principal  place  of  busi- 
ness or  domlcll.  It  was  Incapable  of  migrat- 
ing Into  another  state;  It  could  never  be 
■•  found M  there  to  be  served  with  process. 
The  liability,  therefore,  of  a  corporation  to 
be  sued  at  all  outside  of  its  home  state 
depends  wholly   upon  the  written   law  of  the 


other  state.  There  is  commonly  In  all  the 
states  at  least  one  statute  requiring  foreign 
corporations,  as  a  condition  of  dolug  business 
In  the  state,  either  to  designate  an  agent  upon 
whom  process  against  It  may  be  served,  or  to 
accept  as  binding  a  service  upon  a  state 
official.  There  are  many  statutes  which  make 
service  upon  a  local  agent  or  representative 
good  service  upon  the  corporation.  But  none 
of  these  statutes  alone,  controls  upon  the 
question  of  venue.  The  laws  which  govern 
the  constitution  and  Jurisdiction  of  the  courts, 
which  prescribe  how  and  where  process  can 
be  served,  and  rules  of  practice  in  endless 
variety  all  have  to  be  taken  into  account. 
The  first  resort,  therefore,  of  the  Investigator 
In  this  field  Is  the  lex  acripta  In  the  state  of 
the  forum.  His  labor  will  rarely  extend  be- 
yond a  critical  examination  of  the  Consti- 
tution and  statutes  and  the  interpreting 
decisions  of  the  courts  in  that  state. 

J.  B.  G. 


NEW  YORK  COURT  OF  APPEALS. 


TENEMENT  HOUSE  DEPARTMENT  OF 

THE  CITY  OF  NEW  YORK,  Respt., 

v. 

Katie  MOESCHEN,  AppU 

(179  N.  Y.  325.) 

1.  Requiring-  the  substitution  of 
water-closets  for  school  sinks  In  tene- 
ment houses  is  a  proper  exercise  of  the  police 
power. 

8.  The  fall  market  value  of  the  prop- 
erty, and  not  the  value  above  encum- 
brances, should  be  taken  Into  consideration 
In  estimating  the  reasonableness  of  a  pro- 
posed outlay  to  which  a  property  owner  will 
be  subjected  In  complying  with  the  require- 
ments of  a  statute  enacted  for  the  promotion 
of  the  public  health. 

S.  Requiring*  the  substitution  of  water- 
closet*  for  school  sinks,  which  were 
placed  upon  the  property  by  direction  of  the 
legislature,  does  not,  when  demanded  for  the 
preservation  of  the  public  health,  amount  to 
a  taking  of  property  for  public  use  without 
just  compensation. 

4.  The  equal  protection  of  the  laws  is 
not  denied  by  a  statute  requiring  the  sub- 
stitution of  water-closets  for  school  sinks  In 
tenement  houses  only,  and  then  only  when 
they  are  located  In  cities  of  the  first  class. 


Note. — as  to  power  of  legislature  to  require 
placing  of  water-closets  in  buildings,  and  con- 
nection with  public  sewers,  see  also,  in  this 
series,  Massachusetts  v.  Roberta.  16  L.  R.  A. 
400. 

For  municipal  regulation  of  water-closets  as 
nuisance,  see  note  to  Harrington  v.  Providence, 
38  L.  R.  A.  316. 
70  L.  R.  A. 


(November  15,  1904.) 

APPEALS  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court  affirming  a  judgment  of  the 
Appellate  Term  of  the  Supreme  Court, 
which  affirmed  a  judgment  of  the  Municipal 
Court  of  New  York  City  in  favor  of  plain- 
tiff, in  an  action  brought  to  recover  the 
statutory  penalty  for  refusal  to  comply 
with  an  order  to  place  water-closets  upon 
her  property,  and  from  an  order  of  the 
Appellate  Division  affirming  an  order  of  a 
Special  Term  for  New  York  County  grant- 
ing an  injunction  restraining  defendant 
from  maintaining  a  school  sink  upon  her 
premises.     Affirmed. 

Statement  by  Bartlett,  J.: 

In  both  cases  the  same  -question  has 
been  certified  to  this  court,  to  wit:  **  Is 
§  100  of  chapter  334,  p.  912,  of  the  Laws  of 
1001  of  this  state  constitutional?"  This 
act  is  entitled  "  An  Act  in  Relation  to  Tene- 
ment Houses  in  Cities  of  the  First  Class/' 
Short  title,  "Tenement  House  Act."  Sec- 
tion 100  is  as  follows:  "In  all  now  exist- 
ing tenement  houses,  all  school  sinks, 
privy  vaults,  or  other  similar  receptacles 
used  to  receive  fecal  matter,  urine,  or 
sewage,  shall  before  January  1st,  1903,  be 
completely  removed  and  the  place  where 
they  were  located  properly  disinfected,  under 
the  direction  of  the  department  of  health. 
*uch  appliances  shall  be  replaced  by  in- 
dividual water-closets  of  durable  non- 
absorbent  material,  properly  sewer  con- 
nected, and  with  individual  traps,  and  prop- 
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erly  connected  flush  tanks  providing  an  am- 
ple flush  of  water  to  thoroughly  cleanse  the 
bowl.  The  seats  of  the  water-closets  shall 
be  hinged  and  attached  to  the  bowl  of  the 
closet.  Each  water-closet  shall  be  located 
in  a  compartment  completely  separated 
from  every  other  water-closet.  The  floors 
of  the  water-closet  compartments  shall  be 
waterproof  as  provided  in  §  95  of  this  act. 
Such  water-closets  may  be  located  in  the 
yard  if  necessary,  and,  if  so,  long  hopper 
closets  may  be  used;  all  traps,  flush  tanks, 
and  pipes  shall  be  protected  against  the 
action  of  frost.  There  shall  be  provided  at 
least  one  water-closet  for  every  two  families 
in  every  now  existing  tenement  house. 
Except  as  in  this  section  otherwise  pro- 
vided, such  water-closets  and  all  plumb- 
ing in  connection  therewith  shall  be  in  ac- 
cordance with  the  ordinances  and  regula- 
tions in  relation  to  plumbing  and  drainage." 

Messrs.  Louis  Marshall,  Adolpn 
Bloch,    and    William    L.    Mathot,    for 

appellant: 

The  school  sink  on  the  defendant's  prem- 
ises, which  she  is  directed  to  remove,  hav- 
ing been  erected  pursuant  to  orders  of  the 
board  of  health  of  the  city  of  New  York 
and  the  mandate  of  the  legislature,  is 
property,  which  the  plaintiff  is  seeking 
to  "  take "  without  instituting  condemna- 
tion proceedings  and  awarding  compensa- 
tion to  her. 

N.  Y.  Const,  art.  1,  |  6;  U.  S.  Const. 
Amends.  5,  14;  People  ex  rel.  McPike  v. 
Van  De  Carr,  178  N.  Y.  425,  66  L.  R.  A. 
189,  102  Am.  St.  Rep.  516,  70  N.  E.  965. 

A  law  which  takes  away  any  of  the 
essential  attributes  of  property  deprives  the 
owner  of  his  property. 

Wynehamer  v.  People,  13  X.  Y.  378; 
People  ex  rel.  Manhattan  Sav.  Inst.  v. 
Otis,  90  X.  Y.  48 :  Re  Jacobs,  98  X.  Y.  98, 
50  Am.  Rep.  636:  People  v.  Green,  85  App. 
Div.  400,  83  X.  Y.  Supp.  460;  People  v. 
O'Brien,  111  X.  Y.  1,  2  L.  R.  A.  255,  7  Am. 
St.  Rep.  684,  18  X.  E.  692;  People  ex  rel. 
McPike  v.  Van  De  Carr,  178  X.  Y.  425, 
66  L.  R.  A.  189,  102  Am.  St.  Rep.  516,  70 
N.  E.  965;  People  v.  Cohen,  91  App.  Div. 
89,  86  X.  Y.  Supp.  475 ;  New  York  Sanitary 
Utilization  Co.  v.  Health  Department,  61 
App.  Div.  106,  70  X.  Y.  Supp.  510,  Affirming 
32  Misc.  577,  67  X.  Y.  Supp.  324 :  1  Lewis, 
Em.  Dom.  2d  ed.  §  6;  Lake  View  v.  Rose 
Hill  Cemetery  Co.  70  111.  192,  22  Am.  Rep. 
71:  Com.  v.  Pennsylvania  Canal  Co.  66  Pa. 
41,  5  Am.  Rep.  329;  People  v.  Piatt,  17 
Johns.  195,  8  Am.  Dec.  382;  New 
Orleans  Waterworks  Co.  v.  St.  Tammany 
Waterworks  Co.  4  Woods,  134,  14  Fed.  194; 
New  Orleans  Waterworks  Co.  v.  Rivers,  115 
U.  S.  674.  29  L.  ed.  525,  6  Sup.  Ct.  Rep. 
70.  L.  R.  A.  45 


273;  Forster  v.  Scott,  136  X.  Y.  577,  ia  L. 
R.  A.  543,  32  X.  E.  976;  Re  Brooklyn,  87 
Hun,  54,  33  X.  Y.  Supp.  869;  Health  De- 
partment v.  Dassori,  21  App.  Div.  348,  47 
X.  Y.  Supp.  641;  A  fry.  Gen.  v.  Williams 
(Knowlton  v.  Williams)  174  Mass.  476, 
47  L.  R.  A.  314,  55  X.  E.  77,  Affirmed  in 
188  U.  S.  491,  47  L.  ed.  559,  23  Sup.  Ct. 
Rep.  440;  St.  Louis  v.  Hill,  116  Mo.  527,  21 
L.  R.  A.  226,  22  S.  W.  861 ;  Philadelphia  v. 
Linnard,  97  Pa.  242;  Re  Chestnut  Street, 
118  Pa.  593,  12  Atl.  585;  Bill  Posting  Sign 
Co.  v.  Atlantic  City,  71  X.  J.  L.  72,  58 
Atl.  342;  People  v.  Green,  85  App.  Div.  400, 
83  X.  Y.  Supp.  460 ;  Pumpelly  v.  Green  Bay 
d  M.  Canal  Co.  13  Wall.  166,  20  L.  ed.  557; 
Clark  v.  Syracuse,  13  Barb.  32;  Rogers  V. 
Barker,  31  Barb.  447;  People  ex  rel.  Cop- 
cutt  v.  Board  of  Health,  140  X.  Y.  1,  23 
L.  R.  A.  481,  37  Am.   St.  Rep.  522,  35  X. 

E.  320;  Underwood  v.  Green,  42  X.  Y.  140. 
This  legislation  is  violative  of  the  14th 

Amendment  of  the  Constitution  of  the 
United  States,  which  declares  that  no 
state  shall  "  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the 
laws,"  since  the  act  is  made  applicable 
only  to  cities  of  the  first  class,  and  to 
tenement  houses  only. 

Re  Jacobs,  98  X.  Y.  98,  50  Am.  Rep.  636 ; 
Barbier  v.  Connolly,  113  U.  S.  27,  28  L. 
ed.  923,  5  Sup.  Ct.  Rep.  357 :  Gulf,  C.  d  S. 

F.  R.  Co.  v.  Ellis,  165  U.  S.  150,  41  L.  ed. 
666,  17  Sup.  Ct.  Rep.  255;  Cotting  v.  Kan- 
sas City  Stockyards  Co.  (Cotting  V.  God- 
ard)  183  U.  S.  79,  46  L.  ed.  92,  22  Sup.  Ct. 
Rep.  30:  Connolly  v.  Union  Sewer  Pipe  Co. 
184  U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct. 
Rep.  431:  Re  Pell,  171  X.  Y.  48,  57  L.  R. 
A.  5<?0,  89  Am.  St.  Rep.  791,  63  X.  E.  789; 
People  v.  Orange  County  Road  Constr.  Co. 
175  X.  Y.  84,  65  L.  R.  A.  33,  67  X.  E.  129: 
Ruhstrat  v.  People,  185  III.  133,  49  L.  R. 
A.  181,  76  Am.  St.  Rep.  30,  57  X.  E.  41; 
People  ex  rel.  McPike  v.  Van  De  Carr,  91 
App.  Div.  20,  86  X.  Y.  Supp.  644,  Affirmed 
in  178  X.  Y.  425,  66  L.  R.  A.  189,  102  Am. 
St.  Rep.  516,  70  X.  E.  965 ;  New  York  Sani- 
tary Utilization  Co.  v.  Health  Department, 
61  App.  Div.  106,  70  X.  Y.  Supp.  510;  Peo- 
ple v.  Beattie,  96  App.  Div.  383,  89  X.  Y. 
Supp.  193;  State  v.  Garbroski,  111  Iowa, 
496,  56  L.  R.  A.  570,  82  Am.  St.  Rep.  524, 
82  X.  W.  959:  State  v.  Shedroi,  75  Vt.  277, 
63  L.  R.  A.  179,  98  Am.  St.  Rep.  825,  54 
Atl.  1081 ;  Ballard  v.  Mississippi  Cotton  Oil 
Co.  81  Miss.  507,  62  L.  R.  A.  407,  95  Am. 
St.  Rep.  476,  34  So.  533. 

The  exercise  of  the  police  power  13 
limited  by  principles  of  adequacy,  reason- 
ableness, and  necessity. 

United  States  v.  Dps  Moines  Nav.-  d  R. 
Co.  142  U.  S.  510,  35  L.  ed.  1099,12  Sup.  Ct. 
Rep.  308;  Allgeyer  v.  Louisiana,  165  U.  S. 
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578,  41  L.  ed.  832,  17  Sup.  Ct.  Rep.  427; 
People  v.  Gillso?i,  109  N.  Y.  389,  4  Am.  St. 
Rep.  405,  17  N.  E.  343;  People  v.  Budd,  117 
X.  Y.  1,  5  L.  R.  A.  559,  15  Am.  St.  Rep.  460, 
22  N.  E.  670. 

Reasonableness  is  the  cornerstone  of  the 
law,  which,  if  it  is  to  endure,  must  be 
founded  upon  the  dictates  of  right,  reason, 
natural  justice,  and  common  sense. 

Munn  v.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77;  Budd  v.  New  York,  143  U.  S.  517,  36 
L.  ed.  247,  4  Inters.  Com.  Rep.  45,  12  Sup. 
Ct.  Rep.  468 ;  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Minnesota,  134  U.  S.  418,  33  L.  ed.  970,  3 
Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462, 
702;  Covington,  d  L.  Tump.  Road  Co.  v. 
Sandford,  164  U.  S.  578,  41  L.  ed.  560,  17 
Sup.  Ct.  Rep.  198 :  Mugler  v.  Kansas,  123  C. 
S.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273; 
Lawton  v.  Steele,  152  U.  S.  133,  38  L.  ed. 
385,  14  Sup.  Ct.  Rep.  499;  Holden  v. 
Hardy,  169  U.  S.  366,  42  L.  ed.  780,  18 
Sup.  Ct.  Rep.  383;  Plcssy  v.  Ferguson,  163 
U.  S.  537,  41  L.  ed.  256,  16  Sup.  Ct.  Rep. 
1138;  Citizens'  Sav.  &  L.  Asso.  v.  Topeka, 
20  Wall.  655,  22  L.  ed.  455 ;  Re  Jacobs,  98 
N.  Y.  98,  50  Am.  Rep.  636:  Coe  v.  Shultz, 
47  Barb.  64;  People  v.  Oillson,  109  N.  Y. 
389,  4  Am.  St.  Rep.  465,  17  N.  E.  343; 
People  v.  Rosenberg,  138  N.  Y.  410,  34  X. 
E.  285;  Colon  v.  Lisk,  153  X.  Y.  188,  60 
Am.  St.  Rep.  609,  47  X.  E.  302 ;  People  v. 
Marx,  99  N.  Y.  377,  52  Am.  Rep.  34,  2  N. 
E.  29;  Re  Cheesebrough,  78  N.  Y.  232; 
Xeic  York  Sanitary  Utilization  Co.  v. 
Health  Department,  61  App.  Div.  106,  70 
X.  Y.  Supp.  510;  Forster  v.  Scott,  136  N. 
Y.  577,  18  L.  R.  A.  543,  32  N.  E.  976; 
Fire  Department  v.  Gilmour,  149  X.  Y.  453, 
52  Am.  St.  Rep.  747,  44  N.  E.  177. 

No  legislation  has  yet  been  sustained 
which  allows  the  use  of  the  citizen's  prop- 
erty at  his  expense,  with  a  view  to  the 
amelioration  of  conditions. 

That  which  is  maintained  under  authority 
of  law  cannot  be  deemed  a  nuisance. 

Harris  v.  Thompson,  9  Barb.  350;  Plant 
v.  Long  Island  R.  Co.  10  Barb.  26:  Williams 
V.  New  York  C.  R.  Co.  18  Barb.  222; 
Heeg  v.  Licht,  80  X.  Y.  579,  36  Am.  Rep. 
654. 

The  statute  under  consideration  is  void 
as  being  retroactive  and  in  the  nature  of 
ex  post  facto  legislation. 

Wynehamer  v.  People,  13  N.  Y.  378; 
Bertholf  v.  O'Reilly,  74  X.  Y.  509,  30  Am. 
Rep.  323;  Southicick  v.  Southtcick,  49  N.  Y. 
510;  Burch  v.  Newbury,  10  N.  Y.  374; 
Lawton  v.  Steele,  152  U.  S.  133,  38  L.  ed. 
385,  14  Sup.  Ct.  Rep.  499;  Colon  v.  Lisk, 
153  N.  Y.  188,  60  Am.  St.  Rep.  609,  47  N. 
E.  302. 

Mr.     Theodore     Connoly,     with     Mr. 
John  J.  Delany,  for  respondent: 
70  L.  R.  A. 


No  evidence  is  admissible  to  show  the 
unconstitutionality  of  the  law.  If  it  can- 
not be  made  to  appear  that  the  law  is  in 
conflict  with  the  Constitution,  by  argument 
deduced  from  its  language,  or  from  matters 
of  which  the  court  can  take  judicial  notice, 
then  the  act  must  stand. 

People  v.  Oipperly,  101  N.  Y.  634,  4  N. 
E.  107;  People  v.  Qirard,  145  N.  Y.  109, 
45  Am.  St.  Rep.  595,  39  N.  E.  823;  People- 
ex  rel.  Kemmler  v.  Durston,  55  Hun,  64,  7 
N.  Y.  Supp.  813,  Affirmed  in  119  N.  Y. 
569,  7  L.  R.  A.  715,  16  Am.  St.  Rep.  859, 
24  N.  E.  6;  Re  Kemmler,  136  U.  S.  436, 
34  L.  ed.  519,  10  Sup.  Ct.  Rep.  930;  Powell 
v.  Pennsylvania,  127  U.  S.  678,  32  L.  ed. 
253,  8  Sup.  Ct.  Rep.  992,  1257;  Schollen- 
berger  v.  Pennsylvania,  171  U.  S.  1,  43  L. 
ed.  49,  18  Sup.  Ct.  Rep.  757;  Austin  V. 
Tennessee,  179  U.  S.  343,  45  L.  ed.  224,  21 
Sup.  Ct.  Rep.  132;  Capital  City  Dairy  Co. 
v.  Ohio,  183  U.  S.  238,'  46  L.  ed.  171,  22 
Sup.  Ct.  Rep.  120 ;  People  v.  Marx,  99  N. 
Y.  377,  52  Am.  Rep.  34,  2  N.  E.  29;  Dc 
Camp  v.  Eveland,  19  Barb.  81. 

Section  100  of  the  tenement-house  act 
tends  to  promote  the  public  health,  and  is 
constitutional. 

The  burden  of  showing  the  court,  by 
argument  from  the  language  of  the  law, 
or  from  matters  of  which  the  court  can 
take  judicial  notice,  that  the  law  is  un- 
reasonable, is  upon  the  appellant. 

People  ex  rel.  Wood  v.  Draper,  15  X. 
Y.  532;  Dartmouth  College  v.  Woodward^ 
4  Wheat.  625,  4  L.  ed.  656;  Metropolitan 
Bd.  of  Excise  v.  Barrie,  34  N.  Y.  667; 
Waterloo  Woolen  Mfg.  Co.  v.  Shanahan, 
128  N.  Y.  345,  14  L.  R.  A.  481,  28  N.  E. 
358;  People  v.  Budd,  117  N.  Y.  1.  5  L.  R. 
A.  559,  15  Am.  St.  Rep.  460,  22  N.  E.  670, 
143  U.  S.  517,  36  L.  ed.  247,  4  Inters.  Com. 
Rep.  45,  12  Sup.  Ct.  Rep.  468;  At  kin  v.  Kan- 
sas, 191  U.  S.  207,  48  L.  ed.  148,  24  Sup.  Ct. 
Rep.  124;  Schollenberger  v.  Pennsylvania, 
171  U.  S.  1,  43  L.  ed.  49,  18  Sup.  Ct.  Rep. 
757. 

A  privy  is  prima  facie  a  nuisance. 

Wood,  Nuisances,  §  512;  Wahle  v.  Rein- 
bach,  76  111.  322;  Ross  v.  Butler,  19  X.  J. 
Eq.  294,  97  Am.  Dec.  654. 

Courts  have  recognized  the  danger  aris- 
ing from  filth,  from  privies,  and  from 
school  sinks. 

Harrington  v.  Providence,  20  R.  I.  240,  38 
L.  R.  A.  305,  38  Atl.  1;  Health  Depart- 
merit  v.  Trinity  Church,  145  N.  Y.  49, 
27  L.  R.  A.  710,  45  Am.  St.  Rep.  579,  39  N. 
E.  833;  Com.  v.  Roberts,  155  Mass.  281, 
16  L.  R.  A.  400,  29  X.  E.  522;  Rochester 
v.  West,  164  X.  Y.  514,  53  L.  R.  A.  548, 
79  Am.  St.  Rep.  659,  58  X.  E.  673. 

The  court  will  take  judicial  notice  of 
.  the    historical    facts    as    illustrating    the 
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general  evils  which  caused  the  enactment 
of  the  legislation  in  question. 

Swinnerton  v.  Columbian  Ins.  Co.  37  N. 
Y.  174,  93  Am.  Dec.  560;  Gardner  v.  Col- 
lector {Gardner  v.  Barney)  6  Wall.  499,  18 
L.  ed.  890;  State  v.  Morris,  47  Conn.  179; 
King  v.  Holt,  5  T.  R.  436. 

The  constitutionality  of  this  act  is  con- 
clusively settled. 

Com.  v.  Roberts,  155  Mass.  281,  16  L.  R. 
A.  400,  29  N.  E.  522;  Health  Department 
v.  Trinity  Church,  145  N.  Y.  46,  27  L.  R. 
A.  710,  45  Am.  St.  Rep.  579,  39  N.  E.  833; 
Harrington  v.  Providence,  20  R.  I.  233, 
38  L.  R.  A.  305,  38  Atl.  1 ;  State  v.  Origin, 

69  N.  H.  1,  41  L.  R.  A.  177,  76  Am.  St. 
Rep.  139,  39  Atl.  260;  State  v.  Hyman, 
98  Md.  596,  64  L.  R.  A.  637,  57  Atl.  6. 

The  act  is  not  rendered  unconstitutional 
by  reason  of  its  application  to  existing 
buildings. 

Thorpe  v.  Rutland  d  B.  R.  Co.  27  Vt. 
140,  62  Am.  Dec.  625;  Health  Depart- 
ment v.  Trinity  Church,  145  N.  Y.  43,  27 
L.  R.  A.  710,  45  Am.  St.  Rep.  579,  39  N. 
E.  833;  Holden  V.  Hardy,  169  U.  "S.  366, 
42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383. 

The  statute  in  question  is  not  void  be- 
cause it  requires  the  removal  of  all  school 
sinks,   irrespective  of   their   condition. 

People  v.  Cipperly,  37  Hun,  324;  Powell 
v.  Pennsylvania,  127  U.  S.  678,  32  L.  ed. 
253,  8  Sup.  Ct.  Rep.  992,  1257 ;  Lawton  v. 
Steele,  152  U.  S.  133,  38  L.  ed.  385,  14 
Sup.  Ct.  Rep.  499;  Mugler  v.  Kansas,  103 
U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep. 
273. 

That  the  school  sink  ordered  to  be  re- 
moved had  been  constructed  in  accordance 
with  an  order  of.  the  then  board  of  health 
does  not  make  the  statute  unreasonable 
as  to  defendant. 

The  supervision  of  the  public  health  is 
a  governmental  power  continuing  in  its 
nature,  to  be  dealt  with  as  the  special 
exigencies  of  the  moment  may  require. 

Stone  v.  Mississippi,  101  U.  S.  814,  25  L. 
ed.  1079;  Health  Department  v.  Trinity 
Church,  145  N.  Y.  32,  27  L.  R.  A.  710,  45 
Am.  St.  Rep.  579,  39  N.  E.  833;  Mugler  v. 
Kansas,  123  U.  S.  623,  31  L.  ed.  205,  8 
Sup.  Ct.  Rep.  273:  Fire  Department  v. 
Chapman,  10  Daly,  377;  Com.  v.  Roberts, 
155  Mass.  281,  16  L.  R.  A.  400,  29  N.  E. 
522;  2V drthwestem  Fertilizing  Co.  v. 
Hyde  Park,  97  U.  S.  659,  24  L.  ed.  1036; 
Coates  v.  New  York,  7  Cow.  585;  People 
ex  rel.  New  York  Electric  Lines  Co.  v. 
Squire,  107  N.  Y.  593,  1  Am.  St.  Rep.  893, 
14  N.  E.  820;  American  Rapid  Teleg.  Co. 
v.  Hess,  125  N.  Y.  641,  13  L.  R.  A.  454, 
21  Am.  St.  Rep.  764,  26  N.  E.  919 ;  Western 
V.  Teleg.  Co.  v.  New  York,  3  L.  R.  A. 
449,  2  Inters.  Com.  Rep.  533,  38  Fed.  552. 

70  L.  R.  A. 


The  legislature  can  declare  certain  things 
to  be  nuisances  per  se  which  are  not  nuis- 
ances at  common  law,  the  only  limitation 
being  that  it  cannot  declare  to  be  a  nuis- 
ance that  which  palpably  is  not,  and  cannot 
under  any  circumstances  be,  a  nuisance. 

Lawton  v.  Steele,  119  N.  Y.  226,  7  L.  R. 
A.  134,  16  Am.  St.  Rep.  813,  23  N.  E.  878, 
Affirmed  in  152  U.  S.  133,  38  L.  ed.  385,  14 
Sup.  Ct.  Rep.  499;  Harrington  v.  Provid- 
ence, 20  R.  I.  233,  38  L.  R.  A.  305,  38  Atl. 
1. 

Even  if  this  change  of  appliance  were 
ordered  by  a  city  department,  and  were 
not  the  enactment  of  a  general  statute,  the 
order  for  its  removal  would  be  upheld,  un- 
less so  clearly  improper  that  any  intelligent 
mind  could  see  its  plain  and  manifest  in- 
justice and  unreasonableness. 

Fire  Department  v.  Atlas  S.  S.  Co.  106 
N.  Y.  566,  13  N.  E.  329;  Fire  Department 
v.  Gilmour,  149  N.  Y.  453,  52  Am.  St.  Rep. 
747,  44  N.  E.  177;  Fire  Department  v. 
Sturtevant,  33  Hun,  407 ;  McQuillin,  Mun. 
Ord.  297. 

If  the  condition  of  the  defendant's  prem- 
ises is  sanitary,  that  fact  does  not  render 
the    statute    unreasonable    as   to    her. 

Fire  Department  v.  Oilmour,  149  N.  Y. 
453,  52  Am.  St.  Rep.  747,  44  N.  E.  177; 
People  v.  Budd,  117  N.  Y.  29,  5  L.  R.  A. 
559,  15  Am.  St.  Rep.  460,  22  N.  E.  670, 
143  U.  S.  517,  36  L.  ed.  247,  4  Inters.  Com. 
Rep.  45,  12  Sup.  Ct.  Rep.  468;  Powell  v. 
Pennsylvania,  127  U.  S.  678,  32  L.  ed. 
253,  8  Sup.  Ct.  Rep.  992,  1257;  Rochester 
v.  West,  164  N.  Y.  510,  53  L.  R.  A.  548, 
79  Am.  St.  Rep.  659,  58  N.  E.  673. 

The  exercise  of  the  discretion  of  the  legis- 
lature is  not  subject  to  review  by  the 
courts. 

People  v.  Cipperly,  37  Hun,  324,  101  N. 
Y.  634,  4  X.  E.  107 ;  Harrington  v.  Provi- 
dence, 20  R.  I.  240,  38  L.  R.  A.  305,  38  Atl. 
1;  People  v.  Budd,  117  N.  Y.  29,  5  L.  R. 
A.  559,  15  Am.  St.  Rep.  460,  22  N.  E.  670, 
143  U.  S.  517,  36  L.  ed.  247,  4  Inters.  Com. 
Rep.  45,  12  Sup.  Ct.  Rep.  468;  People  ex 
reh  Wood  v.  Draper,  15  N.  Y.  545;  Law- 
ton  v.  Steele,  152  U.  S.  133,  38  L.  ed.  385, 
14  Sup.  Ct.  Rep.  499;  People  v.  Girard, 
145  N.  Y.  105,  45  Am.  St.  Rep.  595,  39  N. 
E.  823:  Powell  v.  Pennsylvania,  127  U.  S. 
684,  32  L.  ed.  256,  8  Sup.  Ct.  Rep.  992, 
1257;  Mugler  v.  Kansas,  123  U.  S.  623, 
31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273;  Petit 
v.  Minnesota,  177  U.  S.  164,  44  L.  ed.  716, 
20  Sup.  Ct.  Rep.  666;  UHote  v.  New 
Orleans,  177  U.  S.  587,  44  L.  ed.  899,  20 
Sup.  Ct.  Rep.  788:  Atkin  V.  Kansas,  191 
U.  S.  207,  48  L.  ed.  148,  24  Sup.  Ct.  Rep. 
124;  Booth  v.  Illinois,  184  U.  S.  425,  46 
L.  ed.  623,  22  Sup.  Ct.  Rep,  425;  Metro- 
politan Bd.  of  Excise  v.  Barrie,  34  N.  Y. 
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667  ;  Neuendorf?  v.  Duryea,  69  N.  Y.  557 ; 
Lindenmuller  v.  People,  33  Barb.  548; 
People  ex  rel.  Bolton  v.  Albert  son,  55  N. 
Y.  50;  United  States  v.  Dcs  Moines  Nav. 
d  R.  Co.  142  U.  S.  511,  35  L.  ed.  1099,  12 
Sup.  Ct.  Rep.  308;  Re  Andersen,  178  X. 
Y.  416,  70  N.   E.   921. 

The  statute  does  not  deprive  defendant  of 
any   vested   rights. 

Blazicr  v.  Miller,  10  Hun,  435 ;  Mugler  v. 
Kansas,  123  U.  S.  623,  31  L.  ed.  205,  8 
Sup.  Ct.  Rep.  273;  Northwestern  Ferti- 
lizing Co.  v.  Hyde  Park.  97  U.  S.  659,  24 
L.  ed.  1036;  American  Rapid  Teleg.  Co.  v. 
Hess,  125  X.  Y.  641,  13  L.  R.  A.  454,  21 
Am.  St.  Rep.  764,  26  X.  E.  919. 

Bartlett,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  is  the  owner  of  a  tenement 
house  (Xo.  332,  East  Thirty-ninth  street) 
in  the  city  of  Xew  York  valued  at  $16,500, 
in  which  she  has  an  equity  above  encum- 
brances of  about  $3,500.  The  defendant  was 
duly  served  with  an  order  on  the  11th  day 
of  April,  1903,  by  the  plaintiff  herein, 
ordering  her  to  remove  the  school  sink  from 
said  property,  and  to  replace  the  same 
by  one  water-closet  for  every  two  families 
in  the  building,  under  said  §  100.  De- 
fendant was  also  informed  in  the  notice 
that,  if  she  failed  to  comply  with  the  terms 
thereof,  proceedings  would  be  instituted 
against  her  according  to  law.  These  prem- 
ises were  occupied  by  20  families,  aggregat- 
ing 48  persons,  more  or  less.  The  defendant 
having  failed  and  refused  to  comply  with 
the  order,  the  actions  already  referred  to, 
for  the  recovery  of  the  penalty  provided  by 
said  act,  and  for  an  injunction,  respectively, 
were  commenced.  The  defense  interposed  in 
each  case  is  the  unconstitutionality  of  § 
100.  The  learned  appellate  division  wrote 
an  opinion  in  the  action  begun  in  the 
supreme  court  for  an  injunction,  and. 
in  determining  the  appeal  in  the  action  in 
the  municipal  court  of  the  city  of  Xew 
York,  adopted  that  opinion. 

A  question  is  discussed  in  the  briefs  on 
this  appeal,  that  the  introduction  by  defend- 
ant of  testimony  and  proof  was  proper.  In 
view  of  the  fact  that  this  testimony  and 
proof  were  admitted  over  the  objections  and 
exceptions  of  the  plaintiff,  and  that  no  ap- 
peal has  been  taken  from  such  rulings,  this 
question  is  not  before  us,  and  we  express  no 
opinion  in  regard  to  it. 

It  is  well  settled  in  this  court  and  in 
the  Supreme  Court  of  the  United  States 
that  the  constitutionality  of  a  statute  may 
be  determined  by  considering,  its  language 
and  the  material  facts  of  which  the  court 
can  take  judicial  notice.  People  ex  rel. 
Kemmler  v.  Durston,  119  X.  Y.  569,  578, 
70  L.  R.  A. 


7  L.  R.  A.  715,  16  Am.  St.  Rep.  859,  24 
X.  E.  6;  Health  Department  v.  Trinity 
Church,  145  X.  Y.  32,  50,  27  L.  R.  A.  710, 
45  Am.  St.  Rep.  579,  39  X.  E.  833 ;  Poirrll 
v.  Pennsylvania,  127  U.  S.  078,  684,  685, 
32  L.  ed.  253,  256,  8  Sup.  Ct.  Rep.  992,  1257 ; 
Schollenberger  v.  Pennsylvania,  171  U.  S. 
1,  8,  43  L.  ed.  49,  52,  18  Sup.  Ct.  Rep.  757. 
It  is  not  the  hardship  of  the  individual 
case  that  determines  the  question,  but 
rather  the  general  scope  and  effect  of  the 
legislation  as  an  exercise  of  the  police 
power  in  protecting  health  and  promoting 
the  welfare  of  the  community  at  large. 

It  is  a  well -recognized  principle  in  the 
decisions  of  the  state  and  Federal  courts 
that  the  citizen  holds  his  property  subject, 
not  only  to  the  exercise  of  the  right  of 
eminent  domain  by  the  state,  but  also  sub- 
ject to  the  lawful  exercise  of  the  police 
power  by  the  legislature.  In  the  one 
case,  property  is  taken  by  condemnation 
and  due  compensation;  in  the  other,  the 
necessary  and  reasonable  expenses  and  loss 
of  property  in  making  reasonable  changes  in 
existing  structures,  or  in  erecting  addi- 
tions thereto,  are  damnum  absque  injuria. 

The  single  question  is  presented  in  this 
case  whether  the  legislation  under  con- 
sideration is  a  lawful  exercise  of  the 
police  power,  imposing  upon  the  citizen 
only  such  expenses  as  are  reasonable.  We 
are  of  the  opinion  that,  considering  the 
facts  in  the  case,  the  language  of  the  section 
under  review,  and  the  expenses  incurred  in 
making  the  necessary  changes  required,  the 
legislation  is  a  proper  exercise  of  the  police 
power.  There  is  much  important  and  per- 
suasive evidence  of  which  we  are  permitted 
to  take  judicial  notice. 

The  recent  history  of  legislation  on  this 
subject  is  as  follows:  In  1884  the  tenement- 
house  committee,  acting  under  legislative 
command,  submitted  a  report  to  the  senate 
February  15,  1885  (Senate  Document  Xo. 
36  of  1885),  showing  the  condition  of  the 
old  privy  vaults  existing  in  the  city  of 
Xew  York,  and  recommended  "  the  abolition 
of  all  privy  vaults  in  the  city  limits  upon 
all  property  contiguous  to  all  streets  or 
avenues  where  sewers  are  laid."  A  law  to 
that  effect  was  passed  (Laws  1887,  chap. 
84,  p.  96)  as  an  amendment  to  §  653  of  the 
consolidation  act.  In  pursuance  of  this  leg- 
islation, the  board  of  health  abolished  the 
privy  vaults,  and  the  owners  of  tenement 
houses  were  ordered  to  substitute  water- 
closets  in  the  house,  or  hopper  closets,  or 
school  sinks  in  the  yard.  In  this  report  of 
1884  the  committee  said :  "  School  sinks  are 
better  than  vaults,  but  water-closets  are 
better  than  either.  Nearly  all  the  in- 
spectors know  where  water-closets  have  been 
introduced   in   tenement   houses,   and   they 
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believe  that,  properly  located  and  super- 
vised, water-closets  are  practicable,  even  in 
the  worst  houses.'''  The  governor,  in  1900, 
appointed  a  committee  known  as  the  "  Tene- 
ment House  Commission,"  in  accordance 
with  chapter  279  of  the  Laws  of  that  year, 
to  make  a  careful  examination  into  the 
healthfulness  of  tenement  houses  in  cities 
of  the  first  class,  and  to  make  "  such  rec- 
ommendations as  it  deems  wise  to  enable 
the  best  and  highest  possible  condition  for 
tenement  houses  in  said  cities  to  be  at- 
tained." This  commission  submitted  its 
report  to  the  legislature  in  February  1901. 
At  page  149  thereof,  after  recommending 
the  passage  of  §  100  of  the  tenement  house 
act,  the  commission  made  the  following 
statement :  '*  These  school  sinks  were  in 
nearly  every  case  found  by  the  commission's 
sanitary  inspectors  to  be  in  a  horrible  con- 
dition, and  a  serious  menace  to  the  health 
of  the  occupants  of  such  houses  and  the 
neighboring  houses.  From  their  construc- 
tion, it  is  very  difficult  to  flush  them,  and 
the  inspectors  found  many  cases  where  they 
had  not  been  flushed  for  weeks.  In  sum- 
mer the  stench  is  intolerable,  and  un- 
questionably causes  a  good  deal  of  sickness. 
Moreover,  the  school  sinks  found  in  nearly 
all  the  buildings  were  in  a  horrible  condi- 
tion,— in  some  cases  simply  indescribable. 
The  commission  therefore  recommends  that 
within  two  years  all  existing  school  sinks 
now  used  in  connection  with  tenement 
houses  be  removed,  and  proper  water-closet 
accommodations  be  substituted.  The  com- 
mission has  not  attempted  to  specify 
whether  such  water-closets  shall  be  placed 
in  the  yard  or  within  the  tenement  house. 
It  has  left  this  to  the  option  of  the  owner. 
The  commissioners  realize  that  in  some 
cases  it  might  be  difficult  to  protect  such 
water-closets  from  the  action  of  frost  if 
they  are  located  in  the  yard,  but  know 
that  in  any  case  they  can  be  located  in  the 
house  simply  by  giving  up  one  room  to 
such  purpose.  Every  consideration  of  the 
public  health  demands  that  this  action  be 
taken,  and  the  commission  finds,  after  hav- 
ing estimates  made,  that  the  cost  will  not 
be  so  great  as  to  make  this  measure  an  un- 
due hardship  upon  the  owners  of  tenement 
houses."  This  commission  submitted  a 
draft  of  the  tenement  house  act,  which  was 
afterwards  passed  by  the  legislature  (Laws 
1901,  chap.  334,  p.  912).  These  reports  to 
the  legislature  make  it  clear  that  the  aboli- 
tion of  the  vault  in  the  first  instance,  and 
subsequently  of  the  school  sink,  in  tenement 
houses,  was  an  absolute  necessity,  in  the 
due  protection  of  the  public  health  in  the 
city  of  New  York. 

In  Health  Department  V.  Trinity  Church, 
145  N.  Y.,  at  page  49,  27  L.  R.  A.  716,  45 
70  L.  R.  A. 


Am.  St.  Rep.  579,  39  N.  £.  839.  Judge 
Peckham  uses  this  language:  "That  dirt, 
filth,  nastiness  in  general,  are  great  pro- 
moters of  disease, — that  they  breed  pesti- 
lence and  contagion,  sickness  and  death, — 
cannot  be  successfully  denied.  There  is 
scarcely  a  dissent  from  the  general  belief 
on  the  part  of  all  who  have  studied  the 
disease  that  cholera  is  essentially  a  filth 
disease.  The  so-called  ship  fever  or  jail 
fever  arises  from  filth.  Most  diseases  are 
aggravated  by  it." 

The  records  of  the  tenement  house  de- 
partment of  the  city  of  New  York  show 
that  there  are  over  80,000  tenement  houses 
in  the  city,  in  only  9,000  of  which  are  there 
school  sinks.  In  71,000  of  these  houses, 
therefore,  and  many  of  them  of  the  cheap- 
est type,  there  are  water-closets,  and  no 
school  sinks.  This  fact  shows  that  the 
necessity  of  this  reform  has  been  generally 
recognized,  and  has  caused  the  great  ma- 
jority of  tenement  houses  in  the  city  to 
adopt  the  water-closet  system,  as  con- 
templated by  the  section  under  considera- 
tion. 

This  court  has  recently  passed  upon  the 
constitutionality  of  the  public  health  law 
(Laws  1893,  chap.  661,  §  200,  p.  1556,  re- 
numbered §  210  by  Laws  1900,  chap.  668, 
§  2,  p.  1484),  which  provides  that  no  child 
or  person  not  vaccinated  shall  be  admitted 
or  received  into  any  of  the  public  schools  of 
the  state.  A  large  portion  of  the  instruc- 
tive opinion  of  Judge  Vann  is  apposite  to 
the  cases  at  bar.  Viemeister  v.  White,  179 
N.  Y.  235,  103  Am.  St.  Rep.  859,  72  N.  E. 
97. 

One  of  the  questions  of  fact  litigated 
was  the  expense  imposed  upon  the  defend- 
ant in  making  this  change  of  closets.  A 
witness  in  behalf  of  defendant  testified 
that  the  expense  would  range  from  $750  to 
$2,640,  while  the  witness  for  the  plaintiff 
placed  the  outlay  at  from  $800  to  $1,750. 
This  question,  however,  has  been  settled 
against  the  defendant  by  the  unanimous 
affirmance  of  the  appellate  division. 

The  counsel  for  defendant  argues  that 
the  substitution  of  the  new  closets  for  the 
old  would  practically  destroy  the  defend- 
ant's equity  in  her  property,  as  it  is 
heavily  mortgaged.  While  it  was  proved 
that  the  expense  involved  would  not,  by  a 
large  amount,  equal  defendant's  equity  in 
the  premises,  it  is  obvious  that  the  full 
market  value  of  the  property,  and  not  the 
value  above  encumbrances,  should  be  taken 
into  consideration  when  estimating  the 
reasonableness  of  the  proposed  outlay  to 
which  defendant  is  to  be  subjected.  An- 
other point  to  be  considered  in  this  con- 
nection is  that  a  tenement  house  relieved  of 
the  terribly  filthy  condition  disclosed  by  the 
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existence  of  these  school  sinks,  and  duly 
equipped  with  the  individual  water-closet, 
must  experience  a  marked  increase  of  fee 
and  rental  value. 

Appellant  argues  that  the  school  sink  on 
the  defendant's  premises,  having  been  erect- 
ed in  compliance  with  orders  of  the  board 
of  health  some  years  ago,  issued  pursuant 
to  a  mandate  of  the  legislature,  is  property, 
which  the  plaintiff  is  seeking  to  take  with- 
out instituting  condemnation  proceedings 
and  awarding  compensation  to  her  for  the 
loss  suffered  and  injury  done  by  such  re- 
moval and  incidental  destruction,  and 
therefore  offends  both  the  state  and  Federal 
Constitutions,  which  provide  that  private 
property  shall  not  be  taken  for  public  use 
without  just  compensation.  In  support  of 
this  proposition  the  learned  counsel  cites 
Wynehamer  v.  People,  13  N.  Y.  378,  398; 
Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636; 
People  v.  O'Brien,  111  N.  Y.  1,  2  L.  R.  A. 
255,  7  Am.  St.  Rep.  684,  18  N.  E.  692,  and 
many  other  familiar  cases,  which  clearly 
have  no  application  to  the  present  situa- 
tion. 

We  have  here  an  act  of  the  legislature 
which  is,  in  part,  preventive  legislation, 
looking  to  the  preservation  of  the  public 
health  in  the  future.  A  system  of  drain- 
age is  attacked,  which  is  highly  dangerous, 
and  which  should  be  surrounded  by  every 
reasonable  safeguard  known  to  science  and 
experts  in  plumbing.  Health  Department 
v.  Trinity  Church,  145  N.  Y.  32,  27  L.  R. 
A.  710,  45  Am.  St.  Rep.  579,  39  N.  E.  833. 

In  Com.  v.  Roberts,  155  Mass.  281,  282, 
16  L.  R.  A.  401,  29  N.  E.  522,  the  question 
of  water-closets  was  under  consideration. 
The  court  there  said:  "There  can  be  no 
doubt  that  the  statute  in  question  is  within 
the  constitutional  powers  of  the  legisla- 
ture as  a  police  regulation.  It  is  an  act 
for  the  preservation  of  the  public  health, 
and  relates  to  the  disposal  of  one  of  the 
most  dangerous  forms  of  sewage.  As  said 
*by  Morton,  J.,  in  Nickerson  v.  Boston,  131 
Mass.  306,  308 :  '  It  belongs  to  that  class 
of  police  regulations  to  which  private  rights 
are  held  subject,  and  is  founded  upon  the 
right  of  the  public  to  protect  itself  from 
nuisances  and  to  preserve  the  general 
health.  The  authority  of  the  legislature  to 
pass  laws  of  this  character  is  too  well 
settled  to  be  questioned/  See  also  Com. 
v.  Certain  Intoxicating  Liquors,  115  Mass. 
153,  155,  and  cases  cited;  Bancroft  v.  Cam- 
bridge, 126  Mass.  438." 

The  appellant  further  insists  that  this 
legislation  is  violative  of  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States,  which  declares  that  no  state  shall 
"  deny  to  any  person  within  its  jurisdiction 
70  L.  R.  A.  " 


the  equal  protection  of  the  laws,"  since  the 
act  is  made  applicable  only  to  cities  of  the 
first  class,  and  to  tenement  houses  only, 
while  all  citizens  of  other  cities,  and  all 
property  owners  in  cities  of  the  first  class 
owning  premises  other  than  tenement 
houses,  are  free  to  use  school  sinks.  To 
say  that  the  board  of  health  of  the  city  of 
New  York,  in  the  exercise  of  the  police 
power,  cannot,  under  legislative  sanction, 
apply  different  rules  and  regulations  in  a 
city  of  the  first  class  to  the  densely  popu- 
lated tenement  house  districts  than  to  the 
well-conducted  houses  of  the  more  favored 
classes,  is  to  overlook  the  controlling  facts 
and  the  absolute  necessity  of  enforced 
changes  by  the  exercise  of  the  police  power. 
The  fact  that  the  act  under  consideration 
relates  only  to  cities  of  the  first  class  does 
not  offend  the  constitutional  provisions 
upon  which  the  appellant  relies.  It  is  com- 
mon procedure  for  the  boards  of  health  in 
the  various  cities  of  the  state  to  secure  such 
grants  of  power  from  the  legislature  as  the 
necessities  of  the  particular  locality  may 
demand.  An  act  necessary  for  the  city  of 
New  York  might  not  have  the  slightest  ap- 
plication to  Albany  or  Buffalo. 

The  appellant  makes  the  further  point 
that  the  act  is  rendered  unconstitutional  by 
reason  of  its  application  to  existing  build- 
ings. This  contention  is  clearly  unsound, 
under  the  decision  of  this  court  in  Health 
Department  v.  Trinity  Church,  145  N.  Y. 
32,  43-45,  27  L.  R.  A.  714,  45  Am.  St.  Rep. 
579,  39  N.  E.  833.  Judge  Peckham  dealt 
with  this  point  as  follows :  "  Instances  are 
numerous  of  the  passage  of  laws  which  en- 
tail expense  on  the  part  of  those  who  must 
comply  with  them,  and  where  such 
expense  must  be  borne  by  them  without 
any  hearing  or  compensation,  because  of 
the  provisions  of  the  law.  Thorpe  v.  Ver- 
mont C.  R.  Co.  27  Vt.  140-152,  62  Am. 
Dec.  625.  One  of  the  late  instances  of  this 
kind  of  legislation  is  to  be  found  in  the  law 
regulating  manufacturing  establishments. 
Laws  1887,  chap.  462,  p.  575.  The  pro- 
visions of  that  act  could  not  be  carried 
out  without  the  expenditure  of  a  consider- 
able sum  by  the  owners  of  a  then  existing 
factory.  Hand  rails  to  stairs,  hoisting 
shafts  to  be  inclosed,  automatic  doors  to 
elevators,  automatic  shifters  for  throwing 
off  belts  or  pulleys,  and  fire  escapes  on  the 
outside  of  certain  factories, — all  these  were 
required  by  the  legislature  from  such 
owner,  and  without  any  direct  compensa- 
tion to  him  for  such  expenditure.  Has  the 
legislature  no  right  to  enact  laws  such  as 
this  statute  regarding  factories,  unless  lim- 
ited to  factories  to  be  thereafter  built! 
Because  the  factory  was  already  built  when 
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the  act  was  passed,  was  it  beyond  the 
legislative  power  to  provide  such  safe- 
guards to  life  and  health  as  against  all 
owners  of  such  property,  unless  upon  the 
condition  that  these  expenditures  to  be  in- 
curred should  ultimately  come  out  of  the 
public  purse?  I  think  to  so  hold  would  be 
to  run  counter  to  the  general  course  of 
decisions  regarding  the  validity  of  laws  of 
this  character,  and  to  mistake  the  founda- 
tion upon  which  they  are  placed.  Coates  v. 
New  York,  7  Cow.  585,  604:  Cooley,  Const. 
Lim.  5th  ed.  chap.  16,  p.  706,  etc.  Any- 
one in  a  crowded  city  who  desires  to  erect 
a  building  is  subject  at  every  turn,  almost, 
to  the  exactions  of  the  law  in  regard  to 
provisions  for  health,  for  safety  from  fire, 
and  for  other  purposes.  He  is  not  per- 
mitted to  build  of  certain  materials  within 
certain  districts,  because,  though  the  ma- 
terials may  be  inexpensive,  they  are  in- 
flammable, and  he  must  build  in  a  certain 
manner.  Theaters  and  hotels  are  to  be 
built  in  accordance  with  plans  to  be  in- 
spected and  approved  by  the  agents  of  the 
city;  other  public  buildings  also;  and  pri- 
vate dwellings  within  certain  districts  are 
subject  to  the  same  supervision;  and,  in 
carrying  out  all  these  various  acts,  the 
owner  is  subjected  to  an  expense  much 
greater  than  would  have  been  necessary  to 
have  completed  his  building  if  not  com- 
pelled to  complete  it  in  the  manner,  of  the 
materials,  and  under  the  circumstances  pre- 
scribed by  various  acts  of  the  legislature. 
And  yet  he  has  never  had  a  hearing  in  any 
one  of  these  cases,  nor  does  he  receive  any 
compensation  for  the  increased  expense  of 
his  building,  rendered  necessary  in  order  to 
comply  with  the  police  regulations.  I  do 
not  see  that  the  principle  is  substantially 
altered  where  the  case  is  one  of  an  existing 
building,  and  it  is  to  be  subjected  to  certain 
alterations  for  the  purpose  of  rendering  it 
either  less  exposed  to  the  Hanger  from  fires, 
or  its  occupants  more  secure  from  disease. 
In  both  cases  the  object  must  be  within 
some  of  the  acknowledged  purposes  of  the 
police  power,  and  such  purpose  must  be 
possible  of  accomplishment  at  some  reason- 
able cost,  regard  being  had  to  all  the  sur- 
rounding circumstances."   " 

We  do  not  deem  it  necessary  to  examine 
in  detail  other  points  argued  by  the  appel- 
lant, as  we  are  satisfied  that  the  judgment 
and  order  appealed  from  in  the  respective 
cases  should  be  affirmed,  with  costs,  and 
the  certified  question  in  each  case  answered 
in  the  affirmative. 

We  adopt  the  able  opinion  of  the  learned 
appellate  division,  save  that  portion  of  it 
which  discusses  the  power  to  introduce  tes- 
timony and  proof  at  the  trial  and  hearing 
70  L.  K.  A. 


in   the   respective   cases;    the  question   not 
being  before  us,  as  already  stated. 

Cullen,  Ch.  J.,  and  O'Brien,  Haight, 
Martin,  Vann,  and  Werner,  JJ.,  concur. 


Re  Judicial  Settlement  of  the  Accounting 
of  William  H.  B.  TOTTEX,  Admr.,  etc., 
of  Frances  A.  Lattan,  Deceased. 

(179    N.    Y.    112.) 

1.  The  court  of  appeals  may  review 
the    reversal    of    a    Judgment    by    the 

appellate  division  of  the  supreme  court,  al- 
though it  Is  stated  to  he  upon  the  facts,  if 
the  Inferences  from  the  uncontradicted  evi- 
dence all  point  in  one  direction,  bo  that  but 
one  conclusion  could  be  reached  by  any 
reasonable  mind. 

2.  An  Irrevocable  trust  Is  not  estab- 
lished by  the  deposit  of  one's  oven 
funds  In  his  oven  name  In  a  savlnjra 
bank  in  trust  for  another,  where  the  de- 
positor retains  possession  of  the  deposit  book 
and  control  of  the  deposit,  does  not  notify 
the  beneficiary  of  the  act,  and  deals  with 
the  account  as  his  own,  withdrawing  it  en- 
tirely in  his  lifetime. 

(August  5,    1904.) 

APPEAL  by  the  administrator  and  cer- 
tain heirs  and  next  of  kin  of  Frances  A. 
Lattan,  deceased,  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court, 
Second  Department,  reversing  a  decree  of 
the  Surrogate's  Court  for  King's  County, 
which  rejected  a  claim  filed  against  her 
estate.     Reversed. 

Statement  by  Vann,  J.: 

This  is  a  controversy  between  the  admin- 
istrator of  Fanny  Amelia  Lattan,  deceased, 
and  Emile  R.  Lattan,  who  presented  a  claim 
against  the  estate  of  said  decedent  which 
was  duly  rejected  by  the  representative 
thereof.  The  claim  was  for  the  sum  of 
$1,775.03,  besides  interest,  alleged  to  be  due 
"  by  reason  of  certain  deposits  made  by " 
the  decedent  "  in  the  Irving  Savings  Insti- 
tution, as  trustee  for  the  said  Emile  R. 
Lattan,  the  moneys  so  deposited  having 
been  subsequently  withdrawn  by  the  said 
decedent."  Upon  the  final  accounting  of 
the  administrator  the  justice  of  said  claim, 
in  accordance  with  the  stipulation  of  all 
concerned,  was  determined  by  the  surrogate 
after  a  referee  had  reported  the  evidence, 


Note. — As  to  effect  of  depositing  money  in 
bank  in  trust  for  other  person,  see  also,  in 
this  series.  Cunningham  v.  Davenport,  32  L.  R. 
A.  373,  and  note. 
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the  facta,  and  his  conclusion.  The  surro- 
gate confirmed  the  report  and  dismissed  the 
claim  upon  the  merits,  but  the  decree  en- 
tered accordingly  was  reversed  by  the  ap- 
pellate division  "upon  the  law  and  the 
facts,"  and  the  claim  was  allowed,  with 
costs.  The  administrator  and  certain  heirs 
and  next  of  kin  of  the  decedent  appealed  to 
this  court. 

Mr.  Benjamin  F.  Tracy,  with  Messrs. 
Richards  A  Heald,  for  appellants: 

An  irrevocable  trust  cannot  be  inferred 
from  the  form  of  the  deposit  alone,  and  it 
cannot  be  inferred  at  all  where  the  deposi- 
tor subsequently  treats  the  account  as  his 
own  by  not  only  retaining  the  pass  book, 
but  also  by  drawing  out  the  money,  closing 
up  the  account,  and  surrendering  the  pass 
book  to  the  bank  in  his  lifetime. 

Cunningham  v.  Davenport,  147  N.  Y.  43, 
32  L.  R.  A.  373,  49  Am.  St.  Rep.  641,  41 
N.  E.  412 ;  Haux  v.  Dry  Dock  Sav.  Inst.  2 
App.  Div.  165,  37  X.  Y.  Supp.  917,  Af- 
firmed, in  154  X.  Y.    736,  49  N.  E.  1097. 

Subsequent  declarations  are  admissible 
on  the  question  of  intention. 

Beaver  v.  Beaver,  117  N.  Y.  431,  6  L.  R. 
A.  403,  15  Am.  St.  Rep.  531,  22  N.  E.  940; 
Washington  v.  Bank  for  Savings,  171  X.  Y. 
172,  89  Am.  St.  Rep.  800,  63  X.  E.  831. 

Where  the  claimant  can  show  only  the 
form  of  the  trust  heading,  without  proof 
of  other  declarations  of  intent,  and  without 
delivery  to  the  beneficiary  of  the  pass  book ; 
and  where  it  further  appears  that  the 
depositor  has  drawn  out  the  money  and 
closed  the  account  in  her  lifetime, — these 
acts  furnish  some  proof  of  original  purpose 
not  to  make  a  completed  or  irrevocable 
gift;'  and  the  claimant,  as  matter  of  law, 
has  failed  to  establish  any  case. 

Cunningham  v.  Davenport,  147  N.  Y.  43, 
32  L.  R.  A.  373,  49  Am.  St.  Rep.  641,  41 
X.  E.  412;  Washington  v.  Bank  for  Rav- 
ings, 171  X.  Y.  166,  89  Am.  St.  Rep.  800, 
63  N.  E.  831 ;  Hauw  v.  Dry  Dock  Sav.  Inst. 
2  App.  Div.  165,  37  N.  Y.  Supp.  917, 
Affirmed  in  154  N.  Y.  736,  49  X.  E.  1097; 
Beaver  v.  Beaver,  117  X.  Y.  421,  6  L.  R.  A. 
403,  15  Am.  St.  Rep.  531,  22  X.  E.  940;  Lee 
v.  Kennedy,  25  Misc.  142,  54  X.  Y.  Supp. 
155;  Jennings  v.  Hennessy,  26  Misc.  265,  55 
X.  Y.  Supp.  833;  Dickie  v.  Adams,  40  Misc. 
88,  81  X.  Y.  Supp.  336;  Re  Smith,  40  Misc. 
331,  81  X.  Y.  Supp.  1035;  Green  v.  Suther- 
land, 40  Misc.  559,  82  X.  Y.  Supp.  878; 
People's  Sav.  Bank  v.  Webb,  21  R.  I.  218, 
42  Atl.  874 ;  Brabrook  v.  Boston  Five  Cents 
Sav.  Bank,  104  Mass.  228,  6  Am.  Rep. 
222;  Clark  v.  Clark,  108  Mass.  522;  Jewett 
v.  Shattuck,  124  Mass.  590;  Powers  v. 
Provident  Inst,  for  Savings,  124  Mass.  377: 
Sherman  v.  Xciv  Bedford  Five  Cents  Sav. 
Batik,  138  Mass.  581 ;  Pope  v.  Burlington 
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Sav.  Bank,  56  Vt.  284,  48  Am.  Rep.  781; 
Fairfield  Sav.  Bank  v.  Small,  90  Me.  546, 

38  Atl.  551;  Robinson  v.  Ring,  72  Me.  140, 

39  Am.  Rep.  308 ;  Northrop  v.  Hale,  73  Me. 
66;  Burton  v.  Bridgeport  Sav.  Bank,  52 
Conn.  398,  52  Am.  Rep.  602;  Stone  v. 
Bishop,  4  Cliff.  593,  Fed.  Cas.  Xo.  13,482, 
28  Myer's  Fed.  Dec.  p.  643;  Marcy  v. 
Amazeen,  61  X.  H.  131,  60  Am.  Rep.  320; 
Smith  V.  Speer,  34  X.  J.  Eq.  336 ;  Schick  v. 
Qrote,  42  X.  J.  Eq.  355,  7  Atl.  852;  Thorn- 
ton, Gifts,  §  416,  p.  420. 

Where  it  appears  that  the  donor  has 
placed  the  large  bulk  of  her  estate  in  the 
form  of  trusts  in  her  lifetime,  the  law 
favors  the  construction  of  a  revocable,  and 
not  a  completed,  arrangement. 

Huguenin  v.  Baseley,  14  Ves.  Jr.  300; 
Coutts  v.  Aacorth,  L.  R.  8  Eq.  567 ;  Wollas- 
ton  v.  Tribe,  L.  R.  9  Eq.  50 ;  Toker  v.  Toker, 
3  De  G.  J.  &  S.  491 ;  Ncal  v.  Black,  177  Pa. 
105,  34  L.  R.  A.  707,  36  Atl.  561 ;  Chestnut 
Street  Nat.  Bank  v.  Fidelity  Ins.  Trust  & 
S.  D.  Co.  186  Pa.  340,  65  Am.  St.  Rep.  860, 

40  Atl.  486;  Hall  v.  Hall,  L.  R.  8  Ch.  App. 
430;  Rick's  Appeal,  105  Pa.  536;  Russell's 
Appeal,  75  Pa.  288;  Garnsey  v.  Mundy,  24 
X.  J.  Eq.  246. 

•  The  burden  of  proof  is  strongly  upon  the 
claimant. 

Re  Mullon,  74  Hun,  364,  26  X.  Y.  Supp. 
683,  145  X.  Y.  104,  39  X.  E.  821 ;  Re  Ryalls, 
74  Hun,  207,  26  X.  Y.  Supp.  815;  Fowler  v. 
Lockwood,  3  Redf.  468;  Re  Van  Hottten,  18 
App.  Div.  305,  46  X.  Y.  Supp.  190;  Re 
Rogers,  153  X.  Y.  328,  47  X.  E.  589. 

Mr.  Reuben  Leslie  Maynard,  for  re- 
spondent : 

The  intent  of  decedent  in  opening  the 
accounts  in  question  constituted  a  material 
question  of  fact. 

People  v.  Cook,  8  X.  Y.  67,  59  Am.  Dec. 
451 ;  Beuerlien  V.  O'Leary,  149  X.  Y.  33,  43 
X.  E.  417;  Spaulding  v.  Keyes.  125  X.  Y. 
113,  26  X.  E.  15;  Edgington  v.  Fitzmaurice, 
L.  R.  29  Ch.  Div.  459. 

Upon  an  appeal  from  an  order  of  rever- 
sal, the  court  of  appeals  cannot  review  a 
decision  of  an  appellate  division  upon  a 
question  of  fact,  if  there  was  any  evidence 
to  support  the  conclusion  of  the  appellate 
division. 

Edson  v.  Bartow,  154  X.  Y.  215,  61  Am. 
St.  Rep.  609,  48  X.  E.  541;  Livingston  v. 
Albany,  161  X.  Y.  602,  56  X.  E.  148; 
Sleinway  v.  Steinway,  163  X.  Y.  183,  57  X. 
E.  312. 

The  evidence  contained  in  the  record  not 
only  tends  to  support  the  finding  of  the 
appellate  division,  but  also  fully  sustains 
that  finding  and  compels  the  same. 

Martin  v.  Funk,  75  X.  Y.  134,  31  Am. 
Rep.  446;  Mabie  v.  Bailey,  95  X.  Y.  206; 
Farlcigh  v.  Cadman,  159  X.  Y.   169,  53  X. 
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E.  808;  Jenkins  v.  Baker,  77  App.  Div.  509, 
78  N.  Y.  Supp.  1074;  Scott  v.  Uarbeck,  49- 
Hun,  292,  1  N.  Y.  Supp.  788;  Robertson  v. 
McCarty,  54  App.  Div.  103,  66  N.  Y.  Supp. 
327;  Williams  v.  Brooklyn  Sav.  Bank,  51 
App.  Div.  337,  64  N.  Y.  Supp.  1021 ;  Marsh 
v.  Keogh,  82  App.  Div.  503,  81  N.  Y.  Supp. 
825. 

Vann,  J.,  delivered  the  opinion  of  the 
court: 

The  first  question  presented  relates  to  our 
jurisdiction  to  hear  the  appeal.  As  the 
reversal  was  upon  the  facts  as  well  as  the 
law,  if  there  was  a  material  question  of  fact 
we  cannot  consider  the  action  of  the  ap- 
pellate division  in  determining  it,  for  we 
are  confined  by  the  Constitution  to  the  re- 
view of  questions  of  law.  Re  Thome,  162 
N.  Y.  238,  56  N.  E.  625.  The  court  below 
exercised  its  appellate  jurisdiction  by  re- 
versing the  decree  of  the  surrogate  and  its 
original  jurisdiction  by  allowing  the  claim 
in  controversy,  and,  if  either  involved  the 
decision  of  a  question  of  fact,  we  have  no 
jurisdiction  of  the  appeal.  People  ex  rel. 
Cornell  8.  B.  Co.  v.  Dederick,  161  N.  Y.  195, 
55  N.  E.  927;  Code  Civ.  Proc.  §§  191, 
2586,  and  2587.  The  appellate  division, 
however,  cannot  create  a  question  of  fact 
by  declaring  that  there  is  one,  and  our  first 
duty  is  to  examine  the  evidence  to  see 
whether  it  presents  a  material  question  of 
fact.  If  it  does,  our  jurisdiction  is  ended; 
but,  if  it  does  not,  we  can  review  the  ques- 
tions of  law  duly  raised  by  exception,  and 
see  whether  they  authorized  ths  appellate 
division  to  reverse  the  decree  of  the  surro- 
gate. Otten  v.  Manhattan  R.  Co.  150  N.  Y. 
395,  j*01,  44  X.  E.  1033.  While  there  is  no 
conflict  in  the  evidence,  if  the  established 
facts  permit  such  diverse  inferences  that 
one  reasonable  mind  could  infer  that  a 
controlling  allegation  was  true,  while  an- 
other reasonable  mind  could  infer  that  it 
was  untrue,  a  question  of  fact  arises,  the 
determination  of  which  we  have  no  power 
to  review.  If,  however,  the  inferences  from 
the  uncontradicted  evidence  all  point  in  one 
direction,  so  that  no  reasonable  mind  could 
reach  but  the  one  conclusion,  there  is  no 
question  of  fact,  and  we  are  not  devested  of 
jurisdiction.  The  unanimous  vote  of  the 
judges  below  has  no  controlling  effect,  be- 
cause the  findings  of  the  referee  and  sur- 
rogate were  not  affirmed,  but  were  reversed. 

Beginning  in  1886,  the  decedent  and  her 
sister  Angelica  each  had  numerous  accounts 
in  the  Irving  Savings  Institution,  the 
greater  part  in  the  name  of  the  former 
individually  or  as  trustee.  At  various 
times  there  were  sixteen  of  the  latter  class. 
While  no  single  account  in  the  name  of  the 
decedent  ever  exceeded  $3,000,  the  aggre- 
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gate  amount  of  all  her  accounts  always  ex- 
ceeded that  sum,  and  occasionally  by  sev- 
eral thousand  dollars.  At  the  same  time 
many  accounts  were  kept  by  her  in  other 
savings  institutions,  some  in  her  own  name 
simply,  and  others  with  the  addition  of 
"  trustee  for  "  or  "  in  trust  for  "  some  per- 
son named.  It  was  her  practice  to  draw 
from  all  these  accounts  at  will,  whether 
they  were  kept  in  her  name  as  trustee  or 
otherwise,  and  to  close  them  and  open 
others  as  she  saw  fit.  She  kept  the  pass 
books,  and  no  beneficiary  named  in  any  ac- 
count ever  drew  therefrom  except  upon 
drafts  signed  by  her.  When  she  died  in- 
testate in  March,  1900,  accounts  were  out- 
standing in  her  name  as  trustee  in  favor  of 
Emile  R.  Lattan  and  three  other  persons, 
and  they  had  the  benefit  thereof  without 
controversy.  On  the  2d  of  January,  1886, 
the  decedent  opened  an  account  in  the 
Irving  Savings  Institution  by  depositing 
the  sum  of  $355.  A  rule  of  the  bank  re- 
quired the  depositor  to  give  the  name  of  the 
person  for  whom  he  wished  to  place  the 
money  in  trust,  but  the  one  making  the 
deposit  had  absolute  control  of  the  account 
so  long  as  he  retained  possession  of  the 
pass  book.  The  pass  book  was  numbered 
42,728,  and  the  deposit  was  entered  thereon 
as  well  as  on  the  books  of  the  bank  as  an 
account  with  Fanny  A.  Lattan,  trustee  for 
Emile  R.  Lattan,  depositor.  At  some  time, 
but  it  does  not  appear  when,  except  that  it 
was  prior  to  May,  1893,  the  words  "  Trustee 
for  Emile  R.  Lattan "  were  canceled  by 
rulings  in  red  ink.  As  at  first  entered  in 
the  ledger  of  the  bank,  the  account  stood  as 
at  first  entered  on  the  pass  book,  but,  when 
carried  forward  to  a  new  ledger  in  1892, 
it  stood  as  an  account  with  the  decedent  in- 
dividually. When  she  opened  this  account 
she  had  between  $6,000  and  $7,000  standing 
in  her  name  individually  and  as  trustee  on 
the  books  of  the  same  bank.  Two  other 
deposits  were  made  in  this  account;  the 
first,  of  $5.10,  on  July  1,  1886,  and  the 
second,  of  $740,  September  21,  1886. 
Twelve  drafts  were  drawn  against  it  at 
various  times.  The  first,  dated  January  27, 
1886,  for  $100,  in  favor  of  Lewis  H.  Lattan, 
was  signed  by  the  decedent  as  trustee;  but 
all  the  rest,  commencing  with  September 
19,  1890,  were  signed  by  her  individually. 
July  8,  1898,  the  account  was  closed  by  her 
individual  draft  for  $1,104.06,  and  the  pass 
book  was  surrendered.  With  the  amount 
thus  drawn  she  opened  two  new  accounts 
in  the  same  bank;  the  first  (No.  66,807)  in 
favor  of  Fanny  A.  Lattan,  in  trust  for 
Rosalie  M.  Beam,  for  the  sum  of  $552.03, 
and  the  other  (No.  66,808)  in  favor  of 
Fanny  A.  Lattan,  in  trust  for  Emile  R. 
Lattan,  for  the  same  amount.   Both  of  these 
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accounts  remained  open  at  the  time  of  the 
decedent's  death,  and  the  pass  books  were 
delivered  by  her  administrator  to  the 
parties  named,  who  drew  the  money  accord- 
ingly. During  the  existence  of  account  No. 
42.728  the  decedent  at  all  times  had  pos- 
session of  the  pass  book,  and  Emile  R. 
Lattan  received  no  part  of  the  moneys  de- 
posited to  the  credit  of  that  account,  except 
as  already  mentioned.  On  the  19th  of 
September,  1890,  the  decedent  had  ten  ac- 
counts, amounting  to  between  $8,000  and 
$9,000,  standing  in  her  name,  individually 
or  as  trustee,  on  the  books  of  the  Irving 
Savings  Institution.  On  that  day  she 
opened  account  No.  51,556  in  that  bank  by 
depositing  $462.03  in  her  name  as  trustee 
for  Emile  R.  Lattan.  Said  amount  was 
largely  made  up  of  sums  drawn  from  other 
accounts  in  her  name  as  trustee.  She  re- 
tained possession  of  the  pass  book,  and  no 
one  except  herself  and  the  officers  of  the 
bank  appears  to  have  known  of  the  exist- 
ence of  the  account  until  after  her  death. 
September  19,  1892,  she  deposited  $100  in 
that  account,  and  September  13,  1893,  the 
further  sum  of  $80.60.  When  it  was 
closed  on  the  loth  of  November,  1894,  it 
amounted,  with  interest,  to  $733.30,  which 
she  drew  out  and  deposited  in  another  ac- 
count in  her  name  as  trustee  for  Lewis  H. 
Lattan,  who,  after  her  death,  drew  the 
amount  thereof.  Emile  R.  Lattan  was  the 
son  of  Lewis  H.  Lattan,  a  spendthrift,  who 
in  1884  turned  over  to  his  sisters  Angelica 
Lattan  and  the  decedent  all  his  property 
worth  about  $20,000,  for  their  manage- 
ment, but  without  instructions  as  to  their 
course  in  managing  the  same.  No  account- 
ing was  ever  made  to  him  with  reference 
thereto,  although  he  survived  them  both. 

There  was  no  evidence  that  the  decedent 
ever  spoke  to  anyone  about  any  of  these 
accounts,  or  stated  what  her  intention  was 
in  opening  them.  The  accounts  in  question 
were  opened  with  her  own  money,  and  no 
part  thereof  came  from  her  brother,  Lewis. 
Out  of  thirty-one  accounts  in  seven  savings 
banks  she  paid  over  to  the  alleged  bene- 
ficiaries the  balance  left  when  two  thereof 
were  closed,  but  in  both  of  these  instances, 
as  well  as  in  all  other  cases,  she  treated  the 
accounts  as  her  own,  drawing  against  them, 
and  making  new  deposits  from  time  to  time, 
as  she  thought  best.  All  the  pass  books 
with  a  trust  heading  containing  accounts 
which  had  not  been  closed  when  the  de- 
cedent died  were  delivered  to  the  respective 
beneficiaries,  who  drew  the  balance  on 
hand.  Emile  R.  Lattan  did  not  know  of 
the  existence  of  any  accounts  on  which  he 
relies  in  this  proceeding  until  more  than  a 
year  after  the  decedent  died,,  Angelica 
Lattan,  who  was  appointed  and  qualified  as 
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administratrix,  died  on  the  10th  of  April, 
1901,  leaving  the  administrator  as  the 
sole  representative  of  the  estate.  The  per- 
sonal property  of  Fanny  A.  Lattan  was  in- 
ventoried at  the  sum* of  $32,950.08,  but, 
owing  to  increase  in  values,  the  amount  on 
hand  at  the  date  of  the  final  decree  of  dis- 
tribution was  more  than  $40,000. 

The  most  favorable  view  of  these  facts, 
and  others  of  like  character  not  mentioned, 
does  not  permit  the  inference,  as  matter  of 
fact,  that  the  decedent,  in  making  the  de- 
posits in  question,  intended  to  establish  an 
irrevocable  trust  in  favor  of  the  respond- 
ent. Aside  from  what  took  place  when  the 
deposits  were  made,  every  act  of  the  de- 
cedent, with  one  exception,  is  opposed  to 
the  theory  of  a  trust.  That  exception  is 
the  closing  of  one  account  after  the  words 
of  trust  had  been  canceled  and  the  deposit 
of  part  of  the  proceeds  in  the  same  form  as 
the  original.  This  is  not  enough  when  con- 
sidered with  the  other  facts  to  establish  an 
irrevocable  trust.  Cunningham  v.  Daven- 
port, 147  N.  Y.  43,  32  L.  R.  A.  373,  49  Am. 
St.  Rep.  641,  41  N.  E.  412.  No  connection 
was  shown  between  any  deposit  and  the 
sum  held  in  trust  by  the  decedent  and  her 
sister  Angelica  for  Lewis  H.  Lattan,  who 
is  still  living,  and  was  sworn  as  a  witness 
at  the  trial.  A  deposit  in  favor  of  the  son 
would  not  have  satisfied  the  claim  of  the 
father  in  the  absence  of  a  request  from 
the  latter,  of  which  there  was  no  evidence. 
In  view  of  the  practice  of  the  decedent  in 
doing  business  with  savings  banks,  the 
custom  oL  many  other  persons  in  that  re- 
gard, the  various  objects  which  people  have 
in  making  deposits  in  the  form  of  a  trust, 
the  retention  of  the  pass  book  with  the 
corresponding  control  of  the  deposits  ac- 
cording to  the  rules  of  the  bank,  the  sub- 
sequent history  of  the  various  accounts 
with  the  frequent  withdrawals  and  changes, 
we  think  that  the  form  of  the  deposits  as 
they  appear  upon  the  books  was  not 
strengthened  by  the  other  evidence.  There 
was  no  question  of  fact  in  the  case,  and 
the  appellate  division  had  no  power  to  re- 
verse upon  the  facts.  We  find  no  exception 
in  the  record  warranting  a  reversal  upon 
the  law,  unless  the  exception  to  the  con- 
clusion of  the  referee  and  surrogate  that 
the  claim  should  be  dismissed  upon  the 
merits  raises  reversible  error.  This  in- 
volves the  question  whether,  upon  the  con- 
ceded facts,  as  matter  of  law,  an  irrevo- 
cable trust  was  established.  Savings  bank 
trusts,  as  they  are  sometimes  called,  have 
frequently  been  before  the  courts  during 
the  past  few  years.  When  we  considered 
the  pioneer  case,  but  few  instances  of  de- 
posits in  trust  were  known,  and  a  liberal 
rule  was  laid  down  without  the  limitations 
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which  later  cases  required.  After  a  while, 
when  it  became  a  common  practice  for  per- 
sons to  make  deposits  in  that  form  in  order 
to  evade  restrictions  upon  the  amount  one 
could  deposit  in  his  own  name  and  for  other 
reasons,  the  courts  became  more  conserva- 
tive, and  sought  to  avoid  unjust  results  by 
adapting  the  law  to  the  customs  of  the 
people.  A  brief  review  of  the  cases  will 
show  how  the  subject  has  been  gradually 
developed  so  as  to  accord  with  the  methods 
of  the  multitude  of  persons  who  make  de- 
posits in  these  banks. 

The  case  of  Martin  v.  Funk,  75  N.  Y.  134, 
31  Am.  Rep.  446,  arose  more  than  a  quarter 
of  a  century  ago,  when  savings-bank  trusts 
were  in  their  infancy.  A  lady  had  made  a 
deposit  of  her  own  money  to  the  amount 
of  $500  in  a  savings  bank,  declaring  that 
she  wished  the  account  opened  in  trust  for 
the  plaintiff,  a  distant  relative.  Entry  was 
made  accordingly  on  the  books  of  the  bank 
and  on  the  pass  book,  which  was  delivered 
to  the  depositor,  and  retained  by  her  until 
her  death.  At  the  same  time  she  deposited 
a  like  amount  in  the  same  manner  in  trust 
for  a  sister  of  the  plaintiff.  No  change 
was  made  in  either  account,  except  that  the 
depositor  drew  out  the  interest  for  one 
year,  and  no  other  act  or  declaration  bear- 
ing on  her  intention  was  shown.  Neither 
the  plaintiff  nor  her  sister  knew  anything 
of  either  deposit  until  the  depositor  died 
nine  years  after  the  account  was  opened.  It 
was  held  that  a  trust  was  created,  and  that 
the  plaintiff  was  entitled  to  the  money 
standing  to  the  credit  of  the  account.  That 
case  was  followed,  and  the  same  judgment 
pronounced,  in  Willis  v.  Smyth,  91  N.  Y. 
297,  where  the  facts  were  similar,  except 
that  the  trust  was  in  favor  of  a  daughter, 
and  the  first  deposit  of  $288  was  nearly  all 
drawn  out  before  the  last  deposit  of  $2,000 
was  made.  The  depositor  retained  the  pass- 
book, and  the  money  remained  on  deposit 
until  her  death,  although  she  once  offered 
to  lend  it.  At  the  date  of  the  last  deposit 
she  opened  an  account  of  $25  in  trust  for  a 
grandchild.  The  facts  tending  to  establish 
a  trust  were  much  stronger  in  Mabie  v. 
Bailey,  95  N.  Y.  209,  where  the  beneficiary 
had  judgment.  The  depositor  showed  the 
pass  book  then  in  question  to  the  mother 
of  the  plaintiff,  who  was  his  stepdaughter, 
as  well  as  other  pass  books  in  favor  of  other 
relatives.  In  subsequent  conversations  he 
recognized  the  deposits  as  a  provision  for 
the  family,  "  and  no  change  of  intention  on 
his  part  was  indicated."  The  question  left 
undecided  in  Martin  v.  Funk,  whether  "  sur- 
rounding circumstances  may  not  be  shown 
to  vary  or  explain  the  apparent  character 
of  the  acts  and  the  intent  with  which  they 
were  done,"  was  not  expressly  decided,  but 
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it  was  said  "  that  the  character  of  such  a 
transaction  as  creating  a  trust  is  not  con- 
clusively established  by  the  mere  fact  of  the 
deposit,  so  as  to  preclude  evidence  of  con- 
temporaneous facts  and  circumstances  con- 
stituting res  gestae,  to  show  that  the  real 
motive  of  the  depositor  was  not  to  create  a 
trust,  but  to  accomplish  some  independent 
and  different  purpose  inconsistent  with  an 
intention  to  devest  himself  of  the  beneficial 
ownership  of  the  fund." 

In  these  cases  all  the  money  claimed  by 
the  respective  plaintiffs  was  left  in  the 
bank  until  the  death  of  the  depositor,  the 
sums  withdrawn  not  being  in  issue.  When 
the  next  case  arose  the  court  realized  from 
the  condition  of  business  and  the  frequency 
of  deposits  in  trust  that  conservative  action 
was  necessary  in  order  to  avoid  subversion  ' 
of  the  real  intention  of  the  depositor,  and 
from  that  time  forward  the  general  doc- 
trine laid  down  in  Martin  v.  Funk  was 
carefully  limited.  Thus,  in  Beaver  v. 
Beaver,  117  N.  Y.  421,  6  L.  R.  A.  403,  15 
Am.  St.  Rep.  531,  22  N.  E.  940,  the  deposit 
was  by  a  father  of  his  own  money  in  the 
name  of  his  son,  seventeen  years  of  age. 
The  father  retained  the  pass  book,  deposited 
more  money  to  the  credit  of  the  account, 
and  drew  out  some.  The  son  died  over 
twenty  years  after  the  first  deposit,  without 
knowing  anything  about  any  of  the  de- 
posits. Subsequently  the  father  died,  and 
it  was  held  that  the  facts  shown  would  not 
permit  the  inference  that  either  a  trust  or 
a  gift  was  established.  Judge  Andrews 
said :  "  There  was  no  declaration  of  trust 
in  this  case,  in  terms,  when  the  deposit 
of  July  5,  1866,  was  made,  nor  at  any 
time  afterwards;  and  none  can  be  implied 
from  a  mere  deposit  by  one  person  in  the 
name  of  another.  To  constitute  a  trust, 
there  must  be  either  an  explicit  declara- 
tion of  trust,  or  circumstances  which  show 
beyond  reasonable  doubt  that  a  trust  was 
intended  to  be  created.  It  would  intro- 
duce a  dangerous  instability  of  titles  if 
anything  less  was  required,  or  if  a  volun- 
tary trust  inter  vivos  could  be  established, 
in  the  absence  of  express  words,  by  circum- 
stances capable  of  another  construction,  or 
consistent  with  a  different  intention.  .  .  . 
It  may  be  justly  said  that  a  deposit  in  a 
savings  bank  by  one  person,  of  his  own 
money,  to  the  credit  of  another,  is  consist- 
ent with  an  intent  on  the  part  of  the  de- 
positor to  give  the  money  to  the  other. 
But  it  does  not,  we  think,  of  itself,  without 
more,  authorize  an  affirmative  finding  that 
the  deposit  was  made  with  that  intent, 
when  the  deposit  was  to  a  new  account,  un- 
accompanied by  any  declaration  of  inten- 
tion, and  the  depositor  received  at  the  time 
a  pass  book,  the  possession  and  presentation 
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of  which,  by  the  rules  of  the  bank  known  to 
the  depositor,  is  made  the  evidence  of  the 
right  to  draw  the  deposit.  We  cannot  close 
our  eyes  to  the  well-known  practice  of  per- 
sons depositing  m  savings  banks  money  to 
the  credit  of  real  or  fictitious  persons,  with 
no  intention  of  devesting  themselves  of 
ownership.  It  is  attributable  to  various 
reasons, — reasons  connected  with  taxation, 
rules  of  the  bank  limiting  the  amount 
which  any  one  individual  may  keep  on  de- 
posit, the  desire  to  obtain  high  rates  of 
interest  where  there  is  a  discrimination 
based  on  the  amount  of  deposits,  and  the 
desire  on  the  part  of  many  persons  to 
veil  or  conceal  from  others  knowledge  of 
their  pecuniary  condition.  In  most  cases 
where  a  deposit  of  this  character  is  made  as 
a  gift  there  are  contemporaneous  facts  or 
subsequent  declarations  by  which -the  inten- 
tion can  be  established  independently  of  the 
form  of  the  deposit.  We  are  inclined  to 
think  that  to  infer  a  gift  from  the  form  of 
the  deposit  alone  would,  in  a  great  majority 
of  cases,  and  especially  where  the  deposit 
was  of  any  considerable  amount,  impute  an 
intention  which  never  existed,  and  defeat 
the  real  purpose  of  the  depositor."  See 
also  Re  Bolin,  136  N.  Y.  177,  32  N.  E.  626, 
and  Sullivan  v.  Sullivan,  161  X.  Y.  554,  56 
N.  E.  116.  In  the  former  case  the  deposit 
was  first  made  in  the  name  of  the  depositor, 
but  the  money  was  afterward  withdrawn, 
and  deposited  to  the  account  of  "  Julia 
Cody  or  daughter,  Bridget  Bolin."  The 
court  said  that,  <%  in  the  absence  of  other 
evidence,  the  transaction  simply  evidenced 
a  purpose  of  the  depositor  of  the  moneys 
that  they  should  be  drawn  out  by  either 
of  the  persons  named.  .  .  .  The  evidence 
must  show  that  the  donor  intended  to 
devest  herself  of  the  possession  of  her  prop- 
erty, and  it  should  b^  inconsistent  with  any 
other  intention  or  purpose." 

The  facts  and  the  law  in  the  next  case 
to  which  we  wish  to  call  special  attention 
are  well  stated  in  the  syllabus  as  follows: 
"  An  irrevocable  trust  in  favor  of  another 
than  the  depositor  is  not  established  where 
the  facts  disclosed  are  to  the  effect  that  a 
depositor  opened  an  account  in  a  savings 
bank  in  his  own  name:  that  he  thereafter 
changed.it  to  his  own  name  in  trust  for  his 
brother;  that  the  brother  subsequently 
died,  and  three  days  thereafter  the  deposi- 
tor changed  the  account  back  to  his  own 
name;  that  the  depositor  at  all  times  re- 
tained possession  of  the  bank  books  until 
delivered  up  to  the  bank;  that  the  brother 
was  not  informed  of  the  account :  and  the 
depositor  is  alive,  denying  the  trust,  and 
claiming  never  to  have  intended  to  give  the 
money  represented  by  the  account  to  his 
brother,  nor  to  have  ever  intended  it  for 
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his  benefit,  although  the  depositor  does  not 
disclose  his  reasons  for  opening  the  account 
in  trust  for  his  brother."  Judge  Bartlett, 
in  writing  for  all  the  judges,  distinguished 
the  early  cases,  and  said :  "  The  doctrine 
laid  down  by  this  court  in  the  previous 
cases  amounts  to  this:  That  the  act  of  a 
depositor  in  opening  an  account  in  a  sav- 
ings bank  in  trust  for  a  third  party,  the 
depositor  retaining  possession  of  the  bank 
book  and  failing  to  notify  the  beneficiary, 
creates  a  trust  if  the  depositor  dies  before 
the  beneficiary,  leaving  the  trust  account 
open  and  unexplained."  Cunningham  v. 
Davenport,  147  N.  Y.  43,  47,  32  L.  R.  A. 
373,  49  Am.  St.  Rep.  641,  41  N.  E.  412,  413. 
When  a  deposit  is  made  in  trust,  and  the 
depositor  dies  intestate,  leaving  it  undis- 
turbed, in  the  absence  of  other  evidence  the 
presumption  seems  to  arise  that  a  trust  was 
intended  in  order  to  avoid  the  trouble  of 
making  a  will.  *  Cunningham  v.  Davenport 
was  followed  in  Re  Bare  field,  177  N.  Y.  387, 
101  Am.  St.  Rep.  814,  69  N.  E.  732,  where 
an  alleged  savings-bank  trust  was  not  sus- 
tained; but  the  effect  of  a  simple  deposit 
by  one  person  in  his  own  name  in  trust  for 
another,  although  mentioned,  was  not  de- 
cided, as  there  was  other  evidence  bearing 
upon  the  intention  of  the  depositor.  In 
Haux  v.  Dry  Dock  Sav.  Inst.  2  App.  Div- 
165,  37  X.  Y.  Supp.  917,  Affirmed  in  154  N- 
Y.  736,  49  N.  E.  1097,  William  Haux  de- 
posited in  the  Dry  Dock  Savings  Institution 
a  small  sum  in  trust  for  three  of  his  chil- 
dren. Subsequently  he  made  other  deposits 
until  at  the  time  of  his  death  the  account 
amounted  to  $3,000.  The  children  died  be- 
fore him,  and  after  their  death  he  con- 
tinued to  use  the  same  account,  which 
originally  consisted  of  the  savings  of  all 
his  children,  including  two  not  named  in 
the  account;  but  when  his  deposits  in  an- 
other savings  bank  amounted  to  $3,000  he 
began  to  deposit  all  his  profits  in  the  Dry 
Dock  Savings  Institution.  He  always  re- 
tained control  of  the  moneys,  and  on  one 
occasion  withdrew'  a  part.  On  the  same 
day  when  the  account  in  question  was 
opened  he  started  another  in  the  same  bank, 
entitled  "William  Haux,  in  trust  for  Wil- 
liam Haux,"  and  delivered  the  pass  book  to 
his  son,  William  Haux,  Jr.,  who  always 
retained  possession  thereof.  It  was  held 
that  there  was  no  intention  on  the  part 
of  the  depositor  to  create  a  trust  in  re- 
spect to  the  balance  of  the  first  account, 
which  remained  in  the  Dry  Dock  Savings 
Institution  at  the  time  of  his  death.  In 
Farleigh  v.  Cadman,  159  N.  Y.  169,  171,  53 
N.  E.  808,  the  deposit  was  the  result  of  a 
family  arrangement  for  the  benefit  of  the 
plaintiff,  who  was  duly  informed  of  it, 
and    was    present    when    the   account   was 
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opened  accordingly.  Washington  v.  Bank 
for  Savings,  171  N.  Y.  166,  89  Am.  St.  Rep. 
800,  63  N.  E.  831,  is  suggestive  in  its  facts, 
but,  as  it  turned  wholly  upon  a  question  of 
evidence,  no  further  allusion  to  it  will  be 
made.  In  Robinson  v.  Appleby,  69  App. 
Div.  509,  75  N.  Y.  Supp.  1,  Affirmed  in 
173  N.  Y.  626,  66  X.  E.  1115,  Helen  C. 
Pratt  deposited  $2,695  in  a  savings  bank, 
and  received  a  pass  book  headed  "  Helen  C. 
Pratt  in  trust  for  Freddie  Hemenway  Rob- 
inson." She  made  several  deposits  in  and 
withdrawals  from  the  account,  and  on  May 
31,  1893,  when  the  amount  on  deposit  was 
$2,740,  she  surrendered  the  pass  book,  and 
transferred  the  balance  to  a  new  account 
headed :  "  Helen  C.  Pratt  in  trust  for 
Freddie  H.  Robinson.  '  Note  ' — Not  to  be 
paid  to  F.  H.  R.  until  he  is  thirty  years  of 
age."  She  also  signed  the  following  paper: 
"  I  desire  to  open  an  account  with  the 
Riverhead  Savings  Bank  in  my  name  in 
trust  for  Freddie  H.  Robinson.  Said  ac- 
count to  be  governed  by  the  by-laws,  rules, 
and  regulations  of  the  said  institution. 
After  my  death  the  balance  then  due  on 
said  account  is  not  to  be  payable  to  said 
Freddie  H.  Robinson  until  he  is  thirty  years 
of  age."  The  second  pass  book  was  never 
given  to  Mrs.  Pratt,  but  was  retained  by 
the  bank.  On  the  20th  of  January,  1894, 
Freddie  H.  It  obi  n  son  died,  and  four  days 
later  Mrs.  Pratt  withdrew  the  entire  de- 
posit. In  this  case  the  written  declaration 
was  so  full  and  explicit  that  we  had  no 
difficulty  in  sustaining  the  trust  as  irrevo- 
cably established  when  that  paper  was 
signed  and  delivered  to  the  bank  as  cus- 
todian of  the  trust  fund.  There  was  much 
more  than  a  mere  deposit  in  the  name  of 
one  person  in  trust  for  another,  for  an  in- 
dependent instrument  was  executed,  which 
not  only  declared  the  intention  of  the  de- 
positor, but  directed  when  the  account  was 
to  be  paid  to  the  beneficiary. 

While  we  have  considered,  we  do  not  cite, 
the  numerous  cases  decided  by  the  supreme 
court  bearing  upon  the  question,  owing  to 
the  conflict  in  the  opinions  of  learned  jus- 
tices, in  different  appellate  divisions.  It  is 
necessary  for  us  to  settle  the  conflict  by 
laying  down  such  a  rule  as  will  best  pro- 
mote the  interests  of  all  the  people  in  the 
state.  After  much  reflection  upon  the  sub- 
ject, guided  by  the  principles  established 
by  our  former  decisions,  we  announce  the 
following  as  our  conclusion:  A  deposit  by 
one  person  of  his  own  money  in  his  own 
name  as  trustee  for  another,  standing  alone, 
does  not  establish  an  irrevocable  trust  dur- 
ing the  lifetime  of  the  depositor.  It  is  a 
tentative  trust  merely,  revocable  at  will, 
until  the  depositor  dies  or  completes  the 
gift  in  his  lifetime  by  some  unequivocal  act 
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or  declaration,  such  as  delivery  of  the  pass 
book  or  notice  to  the  beneficiary.  In  case 
the  depositor  dies  before  the  beneficiary 
without  revocation,  or  some  decisive  act  or 
declaration  of  disaffirmance,  the  presump- 
tion arises  that  an  absolute  trust  was 
created  as  to  the  balance  on  hand  at  the 
death  of  the  depositor.  This  rule  requires 
us  to  reverse  the  order  of  the  Appellate 
Division,  and  to  affirm  the  decree  of  the 
surrogate,  with  costs  to  the  appellants  in 
all  courts. 

Parker,  Ch.  J.,  and  O'Brien,  Bartlett, 
Martin,  Cullen,  and  Werner,  J  J.,  con- 
cur. 


George  W.  SAUER,  Appt., 

v. 

City  of  NEW  YORK,  Respt. 

(180  N.  Y.  27.) 

The  owner  of  property  abutting  on  a 
street  the  fee  of  vrhich  In  In  the  pub- 
lic, at  a  point  -which  In  depreuied  be- 
low the  grade  of  other  property- 
through  which  the  street  runs,  cannot  en- 
join the  use  of  a  viaduct  erected  by  the 
municipality  under  legislative  authority,  to 
facilitate  travel  between  the  more  elevated 
parts  of  the  street,  although  it  is  50  feet 
above  the  street  level  in  front  of  his  prop- 
erty, and  Ingress  to  and  egress  from  his 
property,  together  with  the  free  and  unin- 
terrupted circulation  of  light  and  air,  have 
been  Impaired,  and  the  value  of  his  property 
decreased ;  nor  can  he  without  the  aid  of 
an  express  statute,  compel  the  municipality 
to  compensate  him   for  the   injury. 

(Yann  and   Bartlett,  J.J.,  dissent.) 

(December  G,  1004.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  affirming  a 
judgment  of  a  Special  Term  for  New  York 
County  in  defendant's  favor  in  an  action 
brought  to  enjoin  the  continued  use  of  a 
viaduct,  and  to  recover  compensation  for 
injuries  done  by  it.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Abram  I.  Elkus  and  Carlisle 
J.  Gleaion,  with  Messrs.  James,  Schell, 
Sc  Elkus,  for  appellant: 


Note. — As  to  right  of  abutting  owner  to  re- 
cover for  injuries  caused  by  erection  by  city  of 
viaduct  in  street,  see  also,  in  this  series, 
Chicago  v.  Burcky,  20  L.  R.  A.  568,  and 
Selden  v.  Jacksonville,  14  L.  R.  A.  370. 

As  to  right  to  damages  caused  by  viaduct 
when  not  erected  by  city,  see  Spencer  v. 
Metropolitan  Street  R.  Co.  22  L.  R.  A.  668,  and 
Pueblo  v.  Strait,  24  L.  R.  A.  392. 
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Plaintiff's  easements  of  light,  air,  and 
access  in  and  over  155th  street  and  Eighth 
avenue  are  property,  of  which,  under  the 
Constitution  he  cannot  be  deprived  without 
compensation. 

Story  v.  Xew  York  Elev.  R.  Co.  90  N.  Y. 
122,  43  Am.  Rep.  146 ;  Lahr  v.  Metropolitan 
Elev.  R.  Co.  104  N.  Y.  268,  10  N.  E.  528; 
Kane  v.  yew  York  Elev.  R.  Co.  125  X.  Y. 
164,  11  L.  R.  A.  640,  26  N.  E.  278;  Reining 
v.  yew  York,  L.  d  W.  R.  Co.  128  X.  Y.  157, 
14  L.  R.  A.  133,  28  X.  E.  640. 

Plaintiff  has  been  deprived  of  these  ease- 
ments by  the  structure  in  question. 

Story  v.  yew  York  Elev.  R.  Co.  90  X.  Y. 
122,  43  Am.  Rep.  146;  Reining  v.  Ycic 
York,  L.  d  W.  R.  Co.  128  N.  Y.  157,  14  L. 
R.  A.  133,  26  X.  E.  640;  Kellinger  v.  Forty- 
second  Street  d  G.  Street  Ferry  R.  Co.  50 
N.  Y.  206;  Fobes  v.  Rome,  W.  d  0.  R.  Co. 
121  N.  Y.  505,  8  L.  R.  A.  453,  24  N.  E. 
919. 

There  was  no  change  of  grade. 

Manhattan  R.  Co.  v.  yew  York,  89  Hun, 
429,  35  X.  Y.  Supp.  505;  Sauer  v.  yew 
York,  44  App.  Div.  305,  60  X.  Y.  Supp. 
648. 

The  city  cannot  avoid  the  obligation  to 
compensate  plaintiff  for  the  destruction  of 
his  easements  upon  the  ground  that  the 
viaduct  is  a  proper  street  use. 

Knox  v.  yew  York,  55  Barb.  404 ;  Willa- 
mette Iron  Works  v.  Oregon  R.  d  .Vat?.  Co. 
26  Or.  224,  29  L.  R.  A.  88,  46  Am.  St.  Rep. 
620,  37  Pac.  1016;  Dill.  Mun.  Corp.  §  722; 
Baltimore  d  P.  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  27  L.  ed.  739,  2  Sup. 
Ct.  Rep.  119;  State  v.  Bcrdetta,  73  Ind. 
185,  38  Am.  Rep.  117;  Pennsylvania  R.  Co. 
v.  Angel,  41  X.  J.  Eq.  316,  56  Am.  Rep.  1, 
7  Atl.  432;  Sullivan  v.  Royer,  72  Cal.  248,  1 
Am.  St.  Rep.  51,  13  Pac.  655. 

Title  to  land  is  taken  by  the  city  of  New 
York  for  streets,  and  streets  are  opened  by 
the  city,  "  in  trust,  nevertheless,  that  the 
same  be  appropriated  and  kept  open  for,  or 
as  part  of,  a  public  street,  avenue,  square, 
or  place,  forever.  This  trust  applies  to 
the  abutter  as  well  as  the  public  generally. 

Kane  v.  yew  York  Elev.  R.  Co.  125  X.  Y. 
164,  11  L.  R.  A.  640,  26  X.  E.  278;  Lahr  v. 
Metropolitan  Elev.  R.  Co.  104  X.  Y.  268,  10 
N.  E.  528. 

The  city  cannot  avoid  liability  to  this 
plaintiff  upon  the  claim  that  this  viaduct 
was  erected  in  the  exercise  of  a  govern- 
mental function. 

Sammons  v.  Gloversville,  175  X.  Y.  346, 
67  N.  E.  622. 

Mr.  Theodore  Connoly,  with  Mr.  John 
J.  Delany,  for  respondent: 

The  statute  gives  direct  power  and  au- 
thority from  the  state,  which  has  unquali- 
fied control  over  the  construction  and 
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maintenance  of  public  highways  of  all 
kinds. 

People  v.  Kerr,  27  X.  Y.  188;  Rochester 
d  L.  0.  Water  Co.  v.  Rochester,  176  X.  Y. 
36,  68  N.  E.  117;  Chicago  v.  Taylor,  125  U. 
S.  161,  31  L.  ed.  638,  8  Sup.  Ct.  Rep.  820; 
Dill.  Mun.  Corp.  §§  658,  716. 

A  property  owner  who  suffers  conse- 
quential damage  through  the  work  of  im- 
provement in  a  public  street,  conducted 
under  lawful  authority,  must  bear  his  loss 
as  an  incident  to  the  use  of  the  street  by 
the  community. 

Radcliff  v.  Brooklyn,  4  N.  Y.  195,  53  Am. 
Dec.  357;  Fries  v.  yew  York  a  H.  R.  Co. 
169  N.  Y.  270,  62  N.  E.  358;  Re  Andersen, 
178  N.  Y.  416,  70  N.  E.  921;  Muhlker  v. 
yew  York  d  H.  R.  Co.  173  N.  Y.  549,  66  N. 
E.  558;  Atwater  v.  Canandaigua,  124  N.  Y. 
602,  27  X.  E.  385;  Bohan  v.  Port  Jervis 
Gas  Light  Co.  122  X.  Y.  18,  9  L.  R.  A.  711, 
25  X.  E.  246;  Benner  v.  Atlantic  Dredging 
Co.  134  X.  Y.  156,  17  L.  R.  A.  220,  30  Am. 
St.  Rep.  649,  31  X.  E.  328;  Folmsbee  V. 
Amsterdam,  142  X.  Y.  118,  36  X.  E.  821; 
Hill  v.  yew  York,  139  X.  Y.  495,  34  X.  E. 
1090;  Huff  mire  v.  Brooklyn,  162  X.  Y.  584, 
48  L.  R.  A.  421,  57  X.  E.  176;  Up  ping  ton 
v.  yew  York,  165  X.  Y.  222.  53  L.  R.  A. 
550,  59  X.  E.  91 ;  Bates  v.  Holbrook,  171  N. 
Y.  460,  64  N.  E.  181;  Cooley,  Const.  Lim. 
7th  ed.  784;  2  Dill.  Mun.  Corp.  §  990;  4 
Sutherland,  Damages,  4th  ed.  p.  3099;  1 
Lewis,  Em.  Dom.  202;  Randolph,  Em.  Dom. 
1,  128,  362. 

Acts  done  in  the  proper  exercise  of  gov- 
ernmental powers,  and  not  directly  en- 
croaching upon  private  property,  although 
the  consequences  may  impair  its  use„  are 
not  a  taking  within  the  meaning  of  the  con- 
stitutional provision. 

yorthern  Transp.  Co.  v.  Chicago,  99  U. 
S.  635,  25  L.  ed.  330;  Wabash  R.  Co.  v. 
Defiance,  167  U.  S.  98,  42  L.  ed.  92,  17  Sup. 
Ct.  Rep.  748;  Rutz  v.  St.  Louis,  10  Fed. 
341;  Mills  v.  United  States,  12  L.  R.  A. 
677,  46  Fed.  740;  Reardon  v.  San  Francisco, 
66  Cal.  497,  56  Am.  Rep.  109,  6  Pac.  320; 
Green  v.  State,  73  Cal.  37,  11  Pac.  602.  14 
Pac.  613;  Holyoke  Water  Power  Co.  v.  Con- 
necticut  River  Co.  62  Conn.  575;  Lane 
v.  yew  Haven  Harbor,  70  Conn.  695,  40  Atl. 
1061;  Selden  v.  Jacksonville,  28  Fla.  588, 
14  L.  R.  A.  370,  29  Am.  St.  Rep.  293,  10 
So.  457;  Cummins  V.  Seymour,  79  Ind.  499, 
41  Am.  Rep.  618;  Indiana,  B.  d  W.  R.  Co. 
v.  Eberle,  110  Ind.  547,  59  Am.  Rep.  225, 
11  X.  E.  469;  O'Brien  v.  Baltimore  Belt  /?. 
Co.  74  Md.  372,  13  L.  R.  A.  126,  22  Atl. 
143;  Garrett  v.  Lake  Roland  Elev.  R.  Co.  79 
Md.  282,  24  L.  R.  A.  396,  29  Atl.  832; 
Willis  v.  Winona  City,  59  Minn.  34,  26  L. 
R.  A.  142,  60  X.  W.  815:  Payne  v.  Kansas 
City,  St.  J.  d  C.  B.  R.  Co.  112  Mo.  17,  17 
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L.  R.  A.  628,  20  S.  W.  324;  Home  Bldg.  d 
Conveyance  Co.  v.  Roanoke,  91  Va.  59,  27 
L.  R.  A.  551,  20  S.  E.  897;  Colclougti  V. 
Milwaukee,  92  Wis.  186,  65  N.  W.  1040. 

This  viaduct  is  a  public  street. 

Re  New  York  Dist.  R.  Co.  107  N.  Y.  42, 
14  X.  E.  187;  People's  Rapid  Transit  Co. 
v.  Dash,  125  N.  Y.  93,  10  L.  R.  A.  728,  26 
N.  E.  25 ;  Sun  Printing  d  Pub.  Asso.  v.  Neic 
York,  152  N.  Y.  257,  37  L.  R.  A.  788,  46 
N.  E.  499. 

A  street  is  none  the  less  a  street  be- 
cause it  is  carried  upon  a  bridge  or  viaduct, 
which  has,  in  such  case,  exactly  the  same 
legal  attributes  as  the  original  street  sur- 
face below  it. 

Talbot  v.  New  York  d  H.  R.  Co.  151  N.  Y. 

155,  45  N.  E.  382;  UUne  v.  New  York  C.  d 
H.  R.  R.  Co.  101  N.  Y.  108,  53  Am.  Rep. 
123,  note,  4  N.  E.  536;  American  Bank 
Note  Co.  v.  New  York  Elev.  R.  Co.  129 
N.  Y.  252,  29  N.  E.  302;  Bischoff  v.  New 
York  Elev.  R.  Co.  138  N.  Y.  257,  33  N.  E. 
1073 ;  Flinn  v.  New  York  C.  d  H.  R.  R.  Co. 
142  N.  Y.  11,  36  N.  E.  1046;  Fries  v.- New 
York  d  H.  R.  Co.  169  N.  Y.  270,  62  N.  E. 
358;  Muhlker  v.  New  York  d  H.  R.  Co.  173 
N.  Y.  549,  66  N.  E.  558 ;  Chicago  v.  Taylor, 
125  U.  S.  161,  31  L.  ed.  638,  8  Sup.  Ct. 
Rep.  820;  Meyer  v.  Richmond,  172  U.  S.  82, 
43  L.  ed.  374,  19  Sup.  Ct.  Rep.  106;  Willis 
v.  Winona  City,  59  Minn.  27,  26  L.  R.  A. 
142,  60  N.  W.  814;  Selden  v.  Jacksonville, 
28  Fla.  558,  14  L.  R.  A.  370,  29  Am.  St. 
Rep.  278,  10  So.  457 ;  Home  Bldg,  d  Con- 
veyance Co.  v.  Roanoke,  91  Va.  52,  27  L.  R. 
A.  551,  20  S,  E.  897 :  Colclough  v.  Milwau- 
kee, 92  Wis.  182,  65  N.  W.  1039;  Walish  v. 
Milwaukee,  95  Wis.  16,  69  N.  W.  818;  1 
Lewis,  Em.  Dom.217,  218. 

A  street  may  be  devoted  to  any  new 
use  so  long  as  that  use  is  a  street  use. 

Cooley,  Const.  Lim.  7th  ed.  800;  People  v. 
Kerr,  27  N.  Y.  192. 

The  city  of  New  York  is  not  liable  for 
the  acts  of  its  public  officers  in  the  perform- 
ance of  work  and  the  erection  of  structures 
under  authority  of  the  state  of  New  York, 
because  such  work  is  done  for  the  public 
good,  in  obedience  to  law,  and  no  particular 
benefit  is  derived  by  the  city  in  its  cor- 
porate capacity*  therefrom. 

New  York  d  B.  Saw- Mill  d  Lumber  Co. 
v.  Brooklyn,  71  N.  Y.  584;  People  ex  rel. 
Loomis  v.  Town  Auditors,  75  N.  Y.  319; 
Benner  v.  Atlantic  Dredging  Co.  134  N.  Y. 

156,  17  L.  R.  A.  220,  30  Am.  St.  Rep.  649, 
31  N.  E.  328;  Market/  v.  Queens  County, 
154  N.  Y.  675,  39  L.  R.  A.  46,  49  N.  E.  71 ; 
Lefrois  v.  Monroe  County,  162  N.  Y.  563, 
50  L.  R.  A.  206,  57  N.  E.  185:  Hall  v. 
Oyster  Bay,  171  N.  Y.  646,  63  N.  E.  1117; 
Martin  v.  Brooklyn,  1  Hill,  545. 
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Haight,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  to  enjoin  the 
defendant  from  using  a  viaduct  constructed 
in  1893  along  155th  street,  with  approaches 
from  8th  avenue,  in  the  city  of  New  York, 
to  compel  the  removal  of  the  same,  and  to 
recover  damages.  The  plaintiff  is  the  owner 
of  premises  situated  on  the  southwesterly 
corner  of  8th  avenue  and  155th  street,  on 
which  he  maintained  a  frame  building 
known  as  the  "  Atlantic  Casino,"  as  a 
public  resort  for  recreation  and  amuse- 
ment, until  the  same  was  destroyed  by 
fire  in  1897.  The  city  of  New  York  is  the 
owner  in  fee  of  155th  street  and  8th  avenue, 
and  holds  the  same  in  trust  for  the  public 
as  highways.  155th  street  had  been  regu- 
lated and  graded  from  8th  avenue  westerly 
to  Bradhurst  avenue,  which  runs  along  the 
foot  of  a  bluff  about  70  feet  high.  The 
street,  as  laid  out  on  the  records,  ascends 
the  bluff,  and  continues  on  westerly  to  the 
North  river;  but  it  had  never  been  opened 
and  graded  from  Bradhurst  avenue  up  the 
bluff  to  St.  Nicholas  place.  A  bridge 
known  as  "  McComb's  dam  bridge "  had 
been  constructed  over  the  Harlem  river  at 
the  easterly  end  of  155th  street,  and  from 
that  bridge  to  Bradhurst  avenue  was  sub- 
stantially a  level  plain. 

The  legislature,  by  chapter  676,  p.  787, 
of  the  Laws  of  1887,  authorized  the  com- 
missioner of  public  works  of  the  city  of 
New  York,  with  the  approval  of  the  board 
of  estimate  and  apportionment,  to  improve 
155th  street  by  erecting  an  elevated  iron 
roadway,  viaduct,  or-  bridge  from  the  top 
of  the  bluff  at  St.  Nicholas  place  over  155th 
street  to  McComb's  dam  bridge,  with  the 
necessary  abutments  and  arches  over  inter- 
secting avenues,  and  approaches  thereto 
for  the  passage  of  animals,  persons,  vehicles, 
and  traffic.  Subsequently  the  viaduct  or 
bridge  complained  of  was  constructed  ac- 
cording to  the  provisions  of  this  act.  In 
front  of  the  plaintiff's  premises  it  is  50 
feet  above  the  surface  of  155th  street,  as 
originally  graded.  The  surface  of  the 
street  as  it  existed  prior  to  the  construction 
of  the  viaduct  has  not  been  changed,  but 
remains  unobstructed  for  public  travel, 
except  as  interfered  with  by  the  necessary 
abutments  upon  which  the  viaduct  rests 
and  the  stairway  leading  thereto. 

The  plaintiff  has  undoubtedly  suffered 
consequential  damages  by  reason  of  the  con- 
struction and  maintenance  of  the  viaduct, 
for  which  the  legislature  might  properly 
provide.  His  ingress  and  egress,  together 
with  the  free  and  uninterrupted  circulation 
of  air  and  light,  have  been  impaired,  and 
the  value  of  his  property  has  been  decreased 
by  reason  of  dust,  dirt,  and  noise  occasioned 
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by  the  structure.  It  may  be  that  he  has 
a  remedy  under  existing  statutes,  but  that 
question  we  are  not  now  called  upon  to 
determine.  The  question  now  before  us 
is  whether  he  is  entitled,  as  a  matter  of 
right,  to  the  injunction  prayed  for  and 
for  the  damages  suffered.  It  has  been 
found  as  a  fact  upon  the  stipulation  of  the 
parties  that  long  "prior  to  the  year  1886 
(the  time  when  the  plaintiff  became  the 
owner  of  the  lands  in  question),  the  title 
in  fee  simple  to  the  lands  included  within 
the  lines  of  8th  avenue  and  155th  street 
had  been  duly  acquired  according  to  the 
statutes  in  such  case  made  and  provided, 
and  its  ancient  grants  and  charters,  by  the 
mayor,  aldermen,  and  commonalty  of  the 
city  of  New  York,  and  these  streets  were 
duly  designated  as  public  streets  and  high- 
ways according  to  law,  and  were  used  and 
maintained  as  such  streets  and  highways  in 
the  city  and  county  of  New  York."  The 
fee  of  the  street  having  been  acquired  ac- 
cording to  the  provisions  of  the  statute,  we 
must  assume  that  full  compensation  was 
made  to  the  owners  of  the  lands  through 
which  the  streets  and  avenues  were  laid 
out,  and  that  thereafter  the  owners  of 
lands  abutting  thereon  hold  their  titles  sub- 
ject to  all  of  the  legitimate  and  proper  uses 
to  which  the  streets  and  public  highways 
may  be  devoted.  As  such  owners  they  are 
subject  to  the  right  of  the  public  to  grade 
and  improve  the  streets,  and  they  are  pre- 
sumed to  have  been  compensated  for  any 
future  improvement  or  change  in  the  sur- 
face or  grade  rendered  necessary  for  the 
convenience  of  publio  travel,  especially  in 
cities  where  the  growth  of  population  in- 
creases the  use  of  the  highways.  The  rule 
may  be  different  as  to  peculiar  and  extra- 
ordinary changes  made  for  some  ulterior 
purposes  other  than  the  improvement  of  the 
street:  as.  for  instance,  where  the  natural 
surface  has  been  changed  by  artificial 
means,  such  as  the  construction  of  a  rail- 
road embankment  or  a  bridge  over  a  rail- 
road, making  elevated  approaches  necessary. 
But,  as  to  changes  from  the  natural  con- 
tour of  the  surface,  rendered  necessary  in 
order  to  adapt  the  street  to  the  free  and 
easy  passage  of  the  public,  they  may  be 
lawfully  made  without  additional  compen- 
sation to  abutting  owners,  and  for  that 
purpose  bridges  may  be  constructed  over 
streams  and  viaducts  over  ravines,  with  ap- 
proaches thereto  from  intersecting  streets. 
The  leading  case  upon  this  question  is 
that  of  Radcliff  v.  Brooklyn,  4  N.  Y.  195. 
53  Am.  Dec.  357.  In  that  case  the  city  of 
Brooklyn,  in  grading  a  street,  caused  an 
embankment  to  be  dug  away,  whereby  the 
premises  of  the  plaintiffs  were  undermined 
and  caved  in,  causing  them  heavy  damage. 
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It  was  held  that,  in  the  absence  of  proof 
showing  a  failure  to  exercise  proper  care 
and  skill  in  the  execution  of  the  work,  no 
action  for  damages  could  be  maintained  by 
the  adjacent  owner.  Bronson,  Ch.  J.,  in 
delivering  the  opinion  of  the  court,  said: 
'*  In  some  instances  the  landowner  will 
suffer  a  heavy  loss,  and  this*case  may,  per- 
haps, be  one  of  the  number;  but  it  is  dam- 
num  absque  injuria,  and  the  owner  must 
bear  it.  He  often  gets  the  benefit  for  noth- 
ing, when  the  value  of  his  land  is  increased 
by  opening  or  improving  a  street  or  high- 
way; and  he  must  bear  the  burden  in  the 
less  common  case  of  a  depreciation  in  value 
in  consequence  of  the  work."  This  case 
has  been  repeatedly  followed  in  this  state 
in  numerous  cases  which  have  been  collated 
and  cited  by  Martin,  J.,  in  the  case  of 
Fries  v.  New  York  d  H.  R.  Co.  169  N.  Y. 
270,  283,  62  N.  E.  358.  In  the  case  of 
Northern  Tronsp.  Co.  v.  Chicago,  99  U.  S. 
635,  25  L.  ed.  336,  the  city  was  engaged 
in  constructing  a  tunnel  under  the  Chicago 
river  for  street  purposes.  In  doing  the 
work  the  plaintiff's  access  to  its  wharf, 
in  the  navigation  of  the  river,  as  well  as 
its  access  to  its  warehouse  from  the  street, 
was  temporarily  impeded,  and  the  plain- 
tiff suffered  damages  thereby.  The  im- 
provement was  made  under  the  authority 
conferred  by  the  legislature.  It  was  held 
that  the  municipality  was  not  liable.  Mr. 
Justice  Strong,  in  delivering  the  opinion  of 
the  couFt,  said:  "It  is  undeniable  that,  in 
making  the  improvement  of  which  the 
plaintiffs  complain,  the  city  was  the  agent 
of  the  state,  and  performing  a  public  duty 
imposed  upon  it  by  the  legislature;  and 
that  persons  appointed  or  authorized  by 
law  to  make  or  improve  a  highway  are  not 
answerable  for  consequential  damages,  if 
they  act  within  their  jurisdiction,  and  with 
care  and  skill,  is  a  doctrine  almost  univers- 
ally accepted  alike  in  England  and  in  this 
country.  .  .  .  The  state  holds  its  high- 
ways in  trust  for  the  public.  Improve- 
ments made  by  its  direction  or  by  its  au- 
thority are  its  acts,  and  the  ultimate  re- 
sponsibility, of  course,  should  rest  upon 
it.  But  it  is  the  prerogative  of  the  state 
to  be  exempt  from  coercion  by  suit,  except 
by  its  own  consent.  This  prerogative  would 
amount  to  nothing  if  it  does  not  protect 
the  agents  for  improving  highways  which 
the  state  is  compelled  to  employ.  The 
remedy,  therefore,  for  a  consequential  in- 
jury resulting  from  the  state's  action 
through  its  agents,  if  there  be  any,  must 
be  that,  and  that  only,  which  the  legisla- 
ture shall  give.  It  does  not  exist  at  com- 
mon law.  The  decisions  to  which  we  have 
referred  were  made  in  view  of  Magna 
Charta,  and  the  restriction  to  be  found  in 


1904. 


Saueb  v.  New  Yobk. 


721 


the  Constitution  of  every  state,  that  private 
property  shall  not  be  taken  for  public  use 
without  just  compensation  being  made. 
But  acts  done  in  the  proper  exercise  of  gov- 
ernmental powers,  and  not  directly  en- 
croaching upon  private  property,  though 
their  consequences  may  impair  its  use,  are 
universally  held  not  to  be  a  taking  within 
the  meaning  of  the  constitutional  provision. 
They  do  not  entitle  the  owner  of  such  prop- 
erty to  compensation  from  the  state  or  its 
agents,  or  give  him  any  right  of  action. 
This  is  supported  by  tin  immense  weight  of 
authority."  See  Smith  v.  Washington,  20 
How.  135,  15  L.  ed.  858;  Chicago  v.  Taylor, 
125  U.  S.  161,  31  L.  ed.  638,  8  Sup.  Ct.  Rep. 
820;  British  Cast  Plate  Mfrs.  v.  Meredith, 
4  T.  R.  794;  Sutton  v.  Clarke,  6  Taunt.  28; 
Boulton  v.  Crowther,  2  Barn.  &  C.  703; 
Green  v.  Reading,  9  Watts,  382,  36  Am. 
Dec.  127;  O'Connor  v.  Pittsburgh,  18  Pa. 
187;  Callender  v.  Marsh,  1  Pick.  418:  Chic- 
ago v.  Rumsey,  87  111.  348,  363,  and  au- 
thorities there  cited.  See  also  Cooley, 
Const.  Lim.  p.  542  and  notes. 

.  In  the  case  under  consideration,  as  we 
bave  seen,  155th  street  continued  west  to 
Bradhurst  avenue.  There  it  met  a  steep 
bluff,  70  feet  high,  on  the  top  of  which  was 
St.  Nicholas  place.  The  title  of  the  street 
up  the  bluff  had  been  acquired  and  re- 
corded, but  it  had  never  been  opened  and 
worked  as  a  street.  The  bluff  was  the 
natural  contour  of  the  surface,  and,  for  the 
purpose  of  facilitating  the  easy  and  safe 
travel  of  the  public  from  St.  Nicholas  place 
to  other  portions  of  the  city,  the  legislature 
authorized  the  construction  of  the  viaduct 
in  question.  It  is  devoted  to  ordinary 
traffic  by  teams,  vehicles,  and  pedestrians. 
It  is  prohibited  for  railroad  purposes.  It 
is  one  of  the  uses  to  which  public  high- 
ways were  primarily  opened  and  devoted. 
It  was  constructed  under  legislative  au- 
thority, in  the  exercise  of  governmental 
powers,  for  a  public  purpose.  It  is  not, 
therefore,  a  nuisance,  and  the  plaintiff  is 
not  entitled  to  have  its  maintenance  en- 
joined, or  to  recover  in  this  action  the 
consequential  damages  sustained. 

The  judgment  should  be  affirmed,  with 
costs. 

Cullen,  Ch.  J.,  and  Gray  and  O'Brien, 
JJ.,  concur. 

Vann,  J.,  dissenting: 

I  dissent  upon  the  ground  that  the  con- 
struction by  a  municipal  corporation  of  a 
new  and  independent  street  in  the  form  of  a 
bridge,  50  feet  high  and  63  feet  wide,  ex- 
tending lengthwise  through  block  after 
block,  over  an  existing  street,  which,  graded 
and  paved  for  years,  is  left  undisturbed  ex- 
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cept  by  the  huge  columns  supporting  the 
elevated  structure,  is  neither  the  improve- 
ment of  the  street  as  a  street,  nor  a  proper 
street  use,  sanctioned  by  precedent,  or 
coming  within  the  reasonable  contempla- 
tion of  the  parties  when  the  fee  of  the  sur- 
face street  was  acquired  from  the  abutting 
owner,  who  has  no  access  to  the  aerial 
street  from  his  own  premises;  and  when 
this  is  done  without  compensation,  it  is  a 
taking  of  private  property  for  public  use, 
in  direct  violation  of  the  Constitution. 

Bartlett,  J.,  dissenting: 

I  agree  with  Judge  Vann's  memorandum 
of  dissent.  Under  the  judgment  about  to 
be  made  the  city  could  bridge  5th  avenue 
from  110th  street  to  Washington  square  at 
a  level  above  the  heights  of  the  adjoining 
structures,  thereby  impairing  the  light, 
air,  and  access  of  every  residence  and  busi- 
ness building,  and,  under  the  plea  of  a 
street  use,  escape  all  liability  for  damages. 
If  this  can  be  done,  it  simply  amounts  to 
confiscation.  The  prevailing  opinion  cites 
Radcliff  v.  Brooklyn,  4  N.  Y.  195,  53  Am. 
Dec.  357,  and  the  line  of  cases  follow- 
ing it,  which  hold  that  the  legitimate 
change  of  the  grade  of  a  street,  to  the  dam- 
age of  abutting  lot  owners,  is  damnum 
absque  injuria.  In  the  case  at  bar  there 
is  no  change  of  grade.  It  is  stipulated  in 
the  case  as  follows:  "The  grade  and  sur- 
faces of  155th  street  and  8th  avenue,  in 
front  of  the  plaintiff's  premises,  as  they 
existed  on  June  15,  1887,  have  not  been 
changed  by  the  erection  of  the  viaduct,  and 
the  said  surfaces  of  said  streets  remain 
as  before,  open  to  the  public,  except  for 
the  obstruction  by  the  columns  of  the 
viaduct,  as  before  stated."  It  is  thus  ap- 
parent that  the  change  of  grade  cases 
have  no  application.  It  is  to  be  said  of 
these  cases  that  they  involve  a  principle 
that  has  been  condemned  in  many  jurisdic- 
tions, and  the  hardship  of  which  has  been 
cured  in  some  of  the  states  by  constitu- 
tional amendment  providing  for  the  pay- 
ment of  such  damages.  It  is  a  doctrine 
which  ought  not  to  be  extended.  In 
Reining  v.  New  York,  L.  d  W.  R.  Co.  128 
X.  Y.  157,  164,  14  L.  R.  A.  133,  28  N.  E. 
640,  642,  Judge  Andrews,  in  applying  the 
law  of  the  elevated  railroad  cases,  as  laid 
down  in  Story  v.  New  York  Elev.  R.  Co.  90 
N.  Y.  122,  43  Am.  Rep.  146,  said:  "It  is 
no  longer  open  to  debate  in  this  state  that 
owners  of  lots  abutting  on  a  city  street, 
the  fee  of  which  is  in  the  municipality  for 
street  uses,  although  they  have  no  title  to 
the  soil,  are  nevertheless  entitled  to  the 
benefit  of  the  street  in  front  of  their  prem- 
ises for  access  and  other  purposes,  of 
which  they  cannot  be  deprived  except  upon 
compensation."    I  am  of  opinion  that  the 
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structure  in  the  case  before  us  is  a  bridge 
built  along  and  above  a  street,  and  cannot 
be  regarded  as  a  "  street  use."  If  such  an 
erection  can  be  permitted  to  exist,  it  falls 
within  the  doctrine  of  the  elevated  railroad 
cases,  and,  notwithstanding  the  title  of 
the  streets  is  in  the  city,  the  abutting 
owner  is  entitled  to  compensation  for  such 
damages  as  he  has  suffered. 

Werner,  J.,  absent. 


Robert  SCHNAIER,  Appt., 

v. 

NAVARRE     HOTEL     &     IMPORTATION 

COMPANY,  Respt. 

(182    N.    Y.    83.) 

A  statute  requiring  every  member  of 
a  firm  engm&ed  in  the  plumbing  busi- 
ness   to     be    a    registered     plumber, 

whether  his  duties  require  him  to  have  a 
knowledge  of  that  trade  or  not,  Is  an  un- 
constitutional interference  with  liberty  and 
property. 

(June  6,  1005.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  entered 
in  defendant's  favor  upon  an  agreed  state- 
ment of  facts  in  an  action  instituted  to  re- 
cover the  contract  price  for  labor  and  ma- 
terial   furnished    to    defendant.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Milton  Mayer  and  J.  Ard 
Hangnwout,  for  appellant: 

The  statute  should  be  made  to  apply  to 
those,  and  those  only,  who  are  directly  in- 
trusted with  the  duties  which  the  statute 
seeks  to  regulate.  Such  an  interpretation 
would  give  full  force  to  the  statute. 

Since  the  law  has  been  fully  complied 
with,  there  is  no  reason  why  the  plaintiff 
should   not   recover. 

Raynard  v.  Chase,  1  Burr.  2:  Candler  v. 
Candler,  6  Madd.  145:  Siran  v.  Scott,  23  U. 
C.  Q.  B.  434 ;  Turner  v.  Reynall,  14  C.  B.  N. 
S.  328. 

A  partnership  composed  of  one  partner 
who  is,  and  another  who  is  not,  registered 
as  required  by  law,  can  recover  in  the  firm 
name  for  services  rendered  by  the  firm. 

Borland  V.  Lilienthal  53  N.  Y.  438; 
Turner  v.  Reynall,  14  C.  B.  X.  S.  328; 
1  Lindley,  Partn.  99. 

Note. — For  other  cases  In  this  series  as  to 

validity  of  statutes  repulatlnff  the  business  of 

plumbing,  see  Slnper  v.  Maryland,     8  L.  R.  A. 

551  ;  People  «r  rel.  Nechamcus  v.  Warden,  27 

L.  R.  A.  718 ;  and  Ohio  v.  Gardner,  41  L.  R.  A. 
689. 
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The  statute  is  unconstitutional  and  void 
in  so  far  as  it  prohibits  an  unlicensed  per- 
son from  forming  a  partnership  with  a 
licensed  plumber. 

People  ex  rel.  Nechamcus  v.  Warden,  144 
N.  Y.  529,  27  L.  R.  A.  718,  39  N.  E.  686; 
Re  Jacobs,  98  N.  Y.  107,  50  Am.  Rep.  636; 
Butchers  Union  8.  R.  d  L.  8.  L.  Co.  v. 
Crescent  City  L.  8.  L.  d  8.  H.  Co.  Ill  U.  S. 
746,  28  L.  ed.  585,  4  Sup.  Ct.  Rep.  652; 
Live  Stock  Dealers*  d  B.  Asso.  v.  Crescent 
City  L.  8.  L.  d  8.  H.  Co.  1  Abb.  (U.  S.) 
388,  Fed.  Cas.  No.  8,408;  People  V.  Marx, 
99  N.  Y.  377,  52  Am.  Rep.  34,  2  N.  E.  29; 
People  v.  Gillson,  109  N.  Y.  389,  4  Am.  St. 
Rep.  465,  17  N.  E.  343;  Slaughter- House 
Cases,  16  Wall.  36,  21  L.  ed.  394;  Corfield 
v.  Coryell,  4  Wash.  C.  C.  380,  Fed.  Cas.  No. 
3,230;  Yick  Wo  v.  Hopkins,  118  U.  S.  356, 
30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064. 

This  is  not  a  legitimate  exercise  of  the 
police  power  of  the  state. 

Raynard  v.  Chase,  1  Burr.  2;  People  v. 
Sheldon,  139  N.  Y.  263,  23  L.  R.  A.  221,  36 
Am.  St.  Rep.  690,  34  N.  E.  785;  Judd  v. 
Harrington,  139  N.  Y.  105,  34  N.  E.  790. 

Mr.  Claude  I*.  Coon,  with  Messrs. 
Goeller,  Shaffer,  &  Eisler,  for  respond- 
ent: 

Section  1,  chap.  803,  Laws  1896,  is  a 
complete  bar  to  the  plaintiff's  right  to  re- 
cover herein. 

People  ex  rel.  Nechamcus  v.  Warden,  144 
N.  Y.  529,  27  L.  R.  A.  718,  39  N.  E.  686. 

The  requirements  of  chapter  803  of  the 
Laws  of  1896  are  clearly  within  the  police 
power  of  the  state,  and  are  not  in  contra- 
vention of  the  Constitution  of  the  United 
States,  or  of  the  state  of  New  York. 

Patterson  v.  Kentucky,  97  U.  S.  501,  24 
L.  ed.  1115;  22  Am.  &  Eng.  Enc.  Law,  p. 
922;  Tiedeman,  State  &  Federal  Control  of 
Persons  &  Property,  247 ;  People  v.  Lochner, 
177  N.  Y.  145,  101  Am.  St.  Rep.  773,  69  N. 
E.  373;  Dent  v.  West  Virginia,  129  U.  S. 
114,  32  L.  ed.  623,  9  Sup.  Ct.  Rep.  231. 

O'Brien,  J.,  delivered  the  opinion  of  the 
court : 

The  learned  court  below  directed  judg- 
ment for  the  defendant  on  a  submission  of 
facts  under  §  1279  of  the  Code.  The  facts 
agreed  upon  are  as  follows:  A  firm  com- 
posed of  two  persons,  in  the  city  of  New 
York,  performed  certain  work  and  fur- 
nished certain  materials  for  the  defendant 
at  the  agreed  price  and  reasonable  value  of 
$230.85.  The  work  and  materials  done  and 
furnished  consisted  of  plumbing  work,  and 
the  firm  acted  solely  as  master  plumbers. 
That  firm  assigned  the  claim  to  the  plain- 
tiff. One  member  of  the  firm  was  not  a 
licensed  plumber,  nor  registered  pursuant 
to  the  statute  of  the  state  and  the  city 
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ordinances  in  regard  to  licensed  or  regis- 
tered plumbers,  nor  was  he  entitled  to  be 
registered  under  said  laws  and  ordinances; 
his  duties  as  a  member  of  the  firm  were 
confined  exclusively  to  attending  to  the 
financial  affairs  of  the  firm,  and  keeping 
the  books.  The  duties  of  the  other  member 
of  the  firm  were  confined  exclusively  to 
superintending  and  attending  to  the  plumb* 
ing  work  of  the  firm,  and  he  was  duly 
registered  as  required  by  the  statute  and 
city  ordinances  on  that  subject.  The  only 
defense  to  the  claim  is  that  both  members 
of  the  firm  were  not  registered  as  plumbers, 
but  only  one  of  them,  the  other  not  being 
a  plumber  at  all,  but  the  financial  or  busi- 
ness member  of  the  firm. 

This  court  has  held  that  the  failure  of  a 
plumber  to  register,  as  required  by  the 
statute,  precludes  him  from  recovering  for 
work  performed  in  violation  of  the  statute. 
Johnston  v.  Dahlgren,  166  N.  Y.  354,  59  N. 
E.  987.  That  case,  however,  throws  no 
light  upon  this  case,  where  the  work  was 
done  by  a  firm,  one  of  whom  was  registered 
and  qualified,  the  other  not.  The  English 
courts  have  held,  when  dealing  with 
statutes  of  similar  character,  and  applying 
them  to  partnerships,  that  a  case  like  this 
is  not  within  the  statute.  Raynard  v. 
Chase,  1  Burr.  2;  Turner  v.  Reynall,  14  C. 
B.  N.  S.  328;  Candler  v.  Candler,  6  Madd. 
145.  Practically  the  same  thing  was  held 
by  this  court.  Harland  v.  Lilienthal,  53  N. 
Y.  438.  It  does  not  appear  that  the  partner 
who  was  not  registered  engaged  in  the 
trade  or  calling  of  a  plumber  at  all.  He 
had  nothing  to  do  with  the  trade  or  calling. 
He  was  the  financial  member  of  the  firm. 
The  registered  member  did  the  plumbing 
work,  and  the  purpose  of  the  statute  was  to 
have  persons  of  skill  to  do  such  work. 
The  English  cases  cited  above  hold  that  the 
purpose  of  the  act  is  satisfied  when  one 
member  of  the  firm,  who  does  the  work, 
has  the  statutory  qualifications.  That  is 
enough,  and,  since  such  statutes  change 
the  common  law,  and  are  highly  penal,  they 
should  be  strictly  construed.  I  should  be 
inclined  to  follow  these  cases,  but  for  the 
broad  language  of  our  statute. 

The  law  of  1896,  p.  1052,  chap.  803,  ap- 
plies to  the  city  of  New  York  only.  It  is 
there  provided  that  every  employing  or 
master  plumber  shall  be  registered  once  a 
year,  but,  in  order  to  be  registered,  he  must 
hold  a  certificate  of  competency  from  the 
examining  board  of  plumbers  of  the  city; 
that  it  shall  not  be  lawful  for  any  person 
or  copartnership  to  engage  in,  or  carry  on 
the  trade,  business,  or  calling  of  employing 
or  master  plumber  unless  the  name  and  ad- 
dress of  such  persons,  and  of  each  and 
every  member  of  such  copartnership,  shall 
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have  been  registered  as  above  provided. 
This  statute,  and  the  Building  Code  enacted 
by  the  city  in  pursuance  of  it,  and  which 
has  the  force  of  Jaw,  are  doubtless  broad 
enough  to  cover  this  case.  The  case  is 
clearly  within  the  letter  of  the  law,  but  I 
am  not  so  sure  that  it  is  within  the  spirit 
and  purpose  of  the  law.  However,  it  would 
savor  somewhat  of  judicial  legislation  to 
attempt  to  take  this  case  out  of  it.  If 
the  law  is  valid,  it  would  seem  to  control 
this  case,  whether  it  is  wise  or  unwise. 
The  English  courts  have  ofteif  indulged  in 
what  we  would  call  judicial  legislation,  for 
the  reason  that  Parliament  is  not  restricted 
by  any  written  Constitution,  as  is  the  case 
with  us.  Hence  the  courts  in  that  country 
are  at  liberty  to  construe  statutes  in  such 
a  way  as  to  make  them  conform  to  reason, 
justice,  and  common  sense,  and  they  have 
seldom  failed  to  find  a  way  to  give  to  an 
absurd  law  some  semblance  of  reason  and 
justice  in  its  practical  operation.  That  is 
what  Lord  Mansfield  did  in  the  leading  case 
of  Raynard  v.  Chase,  1  Burr.  2. 

But  I  do  not  think  that  the  statute  upon 
which  the  judgment  in  this  case  rests  is  a 
valid  law,  for  the  reason  that  it  is  in 
conflict  with  constitutional  restrictions. 
Both  the  Federal  and  state  Constitutions 
provide  that  no  person  shall  be  deprived 
of  life,  liberty,  or  property  without  due 
process  of  law,  and  these  restrictions  upon 
legislative  power  have  been  given  a  very 
wide  application.  In  the  case  of  People 
ex  rel.  Nechamcus  v.  Warden,  144  N.  Y. 
529,  27  L.  R.  A.  718,  39  N.  E.  686,  the 
statute  (Laws  1892,  chap.  602,  p.  1148,  was 
held  to  be  constitutional  as  an  exercise  of 
the  police  power  for  the  protection  of  health. 
There  was  a  strong  dissent,  but  a  bare 
majority  of  the  court  concurred  in  holding 
that  the  statute  was  valid.  I  will  there- 
fore assume  that  the  validity  of  that 
statute  is  no  longer  open  to  question,  the 
decision  of  this  court  having  removed  it 
from  the  domain  of  debate.  But  that  is 
not  the  statute  that  stands  in  the  plain- 
tiff's way  in  this  case.  It  is  another  and 
later  statute.  In  fact,  the  statute  then 
considered  by  the  court  was  repealed  by 
chapter  327  of  the  Laws  of  1900,  §§  40-57, 
pp.  697-702.  The  latter  statute  differs  but 
little  from  the  former,  and  there  is  nothing 
in  either  of  them  that  would  prevent  the 
plaintiff  from  recovering  in  this  case.  It 
is  the  act  of  1896  alone  that  stands  in  the 
way  of  the  plaintiff's  right  of  recovery, 
since,  by  the  1st  section  of  that  act,  it  is 
made  unlawful  for  any  copartnership  to 
engage  in  or  carry  on  the  trade,  business, 
or  calling  of  employing  or  master  plumber 
unless  the  name  and  address  of  each  and 
every  member  of  the  firm  shall  have  been 
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registered.  In  this  case  only  one  of  the 
two  members  of  the  firm  was  registered, 
and  he  attended  to  the  plumbing  work. 
The  other  member  was  the  financial  man, 
and  was  not  registered,  and  could  not  be 
registered,  since  he  was  not  a  plumber,  and 
could  not  stand  the  required  examination; 
but  it  is  because  he  was  not  registered  that 
the  plaintiff  has  been  defeated  in  this  case. 
Of  course,  that  means  that  a  firm  con- 
stituted as  this  firm  was  cannot  recover  for 
their  work  unless  both  of  the  members  com- 
ply with  arf  impossible  regulation.  The 
right  to  follow  any  lawful  pursuit  is  one  of 
the  inalienable  rights  of  a  citizen  of  the 
United  States,  and  a  law  which  prevents 
or  hinders  a  man  from  going  into  partner- 
ship with  another  for  the  purpose  of  carry- 
ing on  the  trade,  business,  or  calling  of 
employing  or  master  plumbers  infringes  his 
natural  rights  as  secured  by  the  Constitu- 
tion. There  is  no  more  sacred  right  of 
citizenship  than  the  right  to  pursue,  un- 
molested, a  lawful  employment  in  a  lawful 
manner.  It  is  nothing  more  nor  less  than 
the  sacred  right  of  labor.  All  laws,  there- 
fore, which  impair  or  trammel  these  rights, 
which  limit  one  in  his  choice  of  a  trade 
or  profession,  or  confine  him  to  work  or 
live  in  a  specified  locality,  or  exclude  him 
from  his  house,  or  restrain  his  otherwise 
lawful  movements,  are  infringements  upon 
his  fundamental  rights  of  liberty,  which 
are  under  constitutional  protection.  The 
common  business  and  callings  of  life,  the 
ordinary  trades  and  pursuits,  which  are  in- 
nocent in  themselves,  and  have  been  followed 
in  all  communities  from  time  immemorial, 
must  therefore  be  free  in  this  country  to  all 
alike,  upon  the  same  terms.  The  liberty 
of  pursuit,  the  right  to  follow  any  of  the 
ordinary  callings  of  life,  is  one  of  the  privi- 
leges of  a  citizen  of  the  United  States. 
These  propositions  are  taken  from  some  of 
the  numerous  cases  on  the  subject,  and 
they  are  now  so  familiar  that  it  is  scarcely 
necessary  to  cite  the  cases  where  they  may 
be  found.  Butchers'  Union  8.  H.  &  L.  8.  L. 
Co.  v.  Crescent  City  L.  8.  L.  &  8.  H.  Co. 
Ill  U.  S.  746,  28  L.  ed.  585,  4  Sup.  Ct.  Rep. 
052;  Yick  Wo  V.  Hopkins,  118  U.  S.  356,  30 
L.  ed.  220,  6  Sup.  Ct.  Rep.  1004 :  8laughter- 
House  Cases,  16  Wall.  36,  106,  21  L.  ed.  394, 
418:  Colon  v.  Lisk,  153  N.  Y.  188,  60  Am. 
St.  Rep.  609,  47  N.  E.  302 :  People  v.  Gill- 
son,  109  N.  Y.  389,  4  Am.  St.  Rep.  465,  17 
N.  E.  343:  People  v.  Marx,  99  N.  Y.  377,  52 
Am.  Rep.  34,  2  N.  E.  29 ;  Re  Jacobs,  98  N". 
Y.  98,  50  Am.  Rep.  636.  The  recent  case  of 
Lochner  v.  New  York,  198  U.  S.  45,  49  L. 
ed.  937,  25  Am.  St.  Rep.  539,  is  far-reaching 
in  its  scope  and  effect.  The  principle  that 
the  individual  right  to  make  contracts  in 
relation  to  business  is  a  part  of  that  liberty 
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protected  by  the  Constitution  was  asserted 
and  maintained,  and  a  statute  of  this  state 
which  made  it  a  penal  offense  for  a  master 
to  permit  his  servant  to  work  more  than 
ten  hours  in  the  day  has  been  held  to  be  in 
conflict  with  that  right,  and  was  therefore 
unconstitutional  and  void.  That  case  am- 
ply vindicates  the  right  of  the  individual 
to  freedom  in  the  conduct  of  any  legitimate 
business,  and  his  right  to  make  contracts 
concerning  the  same.  It  cannot  be  denied 
that  the  statute  in  question  operates  to 
prohibit  two  persons,  situated  as  the  firm 
in  this  case  was,  to  enter  into  partnership 
for  conducting  a  legitimate  business.  It 
prohibits  a  business  man,  with  financial 
means  and  business  ability,  and  a  registered 
master  plumber  with  the  requisite  mechan- 
ical skill,  from  uniting  the  financial  and 
business  ability  of  the  one  with  the  energy 
and  mechanical  skill  of  the  other  in  a 
partnership  for  conducting  a  legitimate 
business.  The  right  to  form  partnerships 
for  the  conduct  of  business  has  existed 
from  time  immemorial,  and  any  interfer- 
ence with  that  right  must  be  regarded  as 
an  unwarranted  interference  with  individ- 
ual freedom  condemned  by  the  Constitu- 
tion. The  feature  of  the  statute  to  which 
I  have  referred  would  deprive  a  firm  en- 
gaged in  the  plumbing  business,  composed 
of  half  a  dozen  persons,  from  enforcing  con- 
tracts and  collecting  their  bills  for  work 
done,  unless  they  could  show  that  each  and 
every  member  of  the  firm  was  a  registered 
plumber;  and  if,  as  in  this  case,  it  was 
impossible  for  one  of  them  to  become  regis- 
tered, the  firm  must  dissolve.  A  law  that 
produces  such  results  in  its  operation  can- 
not be  valid.  In  the  case  of  People  ex 
rel.  Nechamcus  v.  Warden,  144  N.  Y.  529, 
27  L.  R.  A.  718,  39  N.  E.  686,  when  the 
general  plumbing  statute  first  came  before 
this  court,  Judge  Gray,  who  wrote  for  the 
majority  of  the  court,  used  the  following 
very  significant  language  concerning  the 
law  then  before  the  court  (the  italics  are 
my  own )  :  "  It  seems  to  me  that  the  con- 
stitutionality of  this  act  is  to  be  tested  by 
its  effect  upon  the  citizen's  right  to  pursue 
a  lawful  employment.  If  it  imposes  an 
arbitrary  restriction,  and  if  it  has  no  refer- 
ence to  the  welfare  and  health  of  the  people, 
it  must  be  condemned.  /  am  not  umvilling 
to  concede  that  the  act  skirts  pretty  closely 
that  border  line  beyond  which  legislation 
ceases  to  be  within  the  powers  conferred  by 
the  people  of  the  state,  through  the  Con- 
stitution, upon  its  legislative  body."  If 
the  statute  then  under  consideration. 
"  skirted  pretty  closely  that  border  line," 
what  is  to  be  said  of  the  later  statute  upon 
which  this  case  rests?  The  former  act 
merely    provided    that    every    person    who 
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actually  carried  on  the  business  or  trade 
of  master  plumber  should  be  registered. 
What  the  act  now  under  consideration  does, 
or  attempts  to  do,  has  been  clearly  shown. 
It  goes  far  beyond  the  line  which  the  first 
act  skirted  closely,  and  cannot  be  sus- 
tained as  a  valid  exercise  of  legislative 
power.  It  is  not  within  any  reasonable  or 
proper  exercise  of  the  police  power,  since  a 
provision  for  the  registration  of  the  firm 
as  such,  or  for  the  registration  of  one  or 
more  members  of  the  firm  who  were  skilled 
plumbers  to  act  for  the  firm,  would  be 
a  sufficient  protection  to  the  public  from  all 
the  dangers  that  the  legislation  was  sup- 
posed to  prevent  or  mitigate. 

The  judgment  should  be  reversed,  and 
judgment  directed  for  the  plaintiff  on  the 
submission,  with  costs  in  all  courts. 

Bartlett,  Haight,  and  Vann,  JJ.,  con- 
cur. 

Gray,  J.,  concurring: 

I  vote  for  the  reversal  of  this  judgment. 
The  legislature  has  the  power  to  require  of 
a  person,  before  he  engages  in  the  work  of 
a  plumber,  or  as  a  master  or  employing 
plumber,  that  he  should  be  examined  and 
registered  as  to  his  competency.  It  was  so 
held  in  People  ex  rel.  Nechamcus  v.  Warden. 
144  N.  Y.  529,  27  L.  R.  A.  718,  39  N.  E. 
686,  and,  for  reasons  which  were  there  ex- 
pressed, such  legislation  seems  to  me  to  be 
properly  within  the  exercise  of  the  legisla- 
tive prerogative,  as  a  measure  in  the  in- 
terest of  the  public  health.  But  I  am  clear 
in  my  opinion  that  the  legislature  cannot 
prevent  an  association  of  persons  in  a 
partnership  from  carrying  on  the  plumbing 
business  because  some  of  the  partners,  al- 
though having  nothing  to  do  with  the 
plumbing  work  or  its  supervision,  are  not 
registered  as  plumbers.  That  would  be  an 
unjustifiable  interference  with  fundamental 
rights,  against  which  the  Constitution  fur- 
nishes a  guaranty.  The  question  turns,  as 
I  think,  upon  the  act  of  1900,  and  it  is  not, 
when  reasonably  read,  open  to  such  a  con- 
struction. The  act  continued  to  require,  as 
did  the  original  act  of  1892,  examination 
and  registration  as  before,  but  only  as  to 
such  persons  who  were  plumbers,  or  who 
were  acting  as  employing  or  as  master 
plumbers.  In  the  present  case  the  fact,  as 
stipulated,  is  that  one  partner  exclusively 
attended  to  the  plumbing  part  of  the  firm 
business,  and  that  the  other  exclusively 
attended  to  the  book-keeping  and  financial 
part  of  it.  The  law  applied  to  the  former, 
but  not  to  the  latter.  It  discloses  no  in- 
tent, and  none  should  be  presumed,  to  im- 
pair the  common-law  right  of  a  person  to 
engage  in  a  lawful  business  pursuit.  He 
mav  contribute  his  capital  or  his  clerical 
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services  to  the  business  concern  and  be- 
come a  partner,  and,  if  not  a  plumber,  nor 
proposing  to  act  as  a  master  plumber  in 
the  undertaking  of  the  concern,  the  act 
has  no  reference  to  him.  I  think  the  law 
governing  the  case  should  be  construed  as 
it  is  enacted  and  defined  in  the  act  of  1900; 
but  should  the  act  of  1896  be  deemed  to 
be,  nevertheless,  applicable,  and  not  limited 
in  its  meaning  by  the  later  act,  then  I 
agree  with  Judge  O'Brien  that  it  was  not 
a  valid  exercise  of  the  legislative  power. 

Cullen,  Ch.   J.,  and  Werner,  J.,   con- 
cur with  Gray,  J. 


Charles   VOGEL,  Respt., 

v. 

AMERICAN    BRIDGE    COMPANY,    Appt. 

(180  N.  Y.  373.) 

Negligence,  or  error  of  Judgment,  of  a 
competent  foreman  having  authority 
to  hire  and  discharge  the  men,  in  re- 
fusing to  permit  the  selection  from  a  store 
of  rope,  of  a  piece  sufficient  for  the  use  in- 
tended, and  insisting  upon  the  use  of  a  piece 
which  proves  to  be  insufficient,  will  not 
render  the  master  liable  for  a  resulting  in- 
jury to  a  workman,  since  the  risk  of  injury 
from  such  fault  is  assumed  by  the  men  as 
incidental  to  the  execution  of  the  work  in 
its  details. 

(Cullen,  Ch.  J.,  and  Bartlett  and  Yann,  J  J., 
dissent.) 

Note. — As  to  liability  of  master  for  injury 
to  employee  because  of  use  of  unfit  material 
in  staging,  where  staging  was  constructed  by 
another  employee,  who  had  the  power  to  reject 
unfit  material,  see  Farrell  v.  Eastern  Machinery 
Co.  68  L.  R.  A.  239. 

As  to  injury  from  breaking  of  defective 
round  in  ladder,  the  inspection  of  which  has 
been  delegated  to  coservant,  see  Twombly  #v. 
Consolidated  Electric  Light  Co.  64  L.  R.  A. 
551. 

As  to  injury  by  fall  of  staging  where  super- 
intendent had  failed  to  perform  his  duty  of 
Inspection,  see  Solar!  v.  Clark,  68  L.  R.  A.  243. 

As  to  injury  from  breaking  of  rope  where 
new  rope  had  been  furnished  and  was  ready  for 
use,  see  McKinnon  v.  Nor  cross,  3  L.  R.  A.  320. 

As  to  Injury  by  negligence  of  fellow  servant 
in  selecting  imperfect  tool  where  there  are 
perfect  ones,  see  Towne  v.  United  Electric  Gas 
&  Power  Co.  ante,  214. 

For  vice  prlnclpalshlp,  determined  with  re- 
spect to  the  character  of  the  act  which  caused 
the  Injury,  see  Lafayette  Bridge  Co.  v.  Olsen, 
54  L.  R.  A.  33,  and  note;  Wellston  Coal  Co.  v. 
Smith,  55  L.   R.  A.  99 :  Swift  &  Co.  v.  Blelse, 

57  L.  R.  A.  147;  Kelly  v.  New  Haven  S.  B. 
Co.  57  L.  R.  A.  494  ;  Sroufe  v.  Moran  Bros.  Co. 

58  L.  R.  A.  313;  Knutter  v.  New  York  &  N. 
J.  Teleph.  Co.  58  L.  R.  A.  808;  Sams  v.  St. 
Louis  &  M.  River  R.  Co.  61  L.  R.  A.  475; 
Southern  Indiana  R.  Co.  v.  Harrell,  63  L.  R.  A. 
461. 
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(February  3,  1005.) 

APPEAL  by  defendant  from  a  judg- 
ment of  the  Appellate  Division  of  the 
Supreme  Court,  Second  Department,  affirm- 
ing a  judgment  of  a  Trial  Term  for  Queens 
County  in  plaintiff's  favor,  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  Clyde  Sherwood,  with  Mr. 
Frank  Verner  Johnson,   for   appellant: 

The  selection  of  a  proper  and  sufficient 
rope  for  the  purpose  of  raising  the  truss  in 
question,  from  a  sufficient  supply  furnished 
by  the  master,  was  a  detail  of  the  work,  for 
the  proper  performance  of  which  the  master 
was  not  responsible. 

Cullen  v.  Xorton,  126  N.  Y.  1,  26  X.  E. 
005;  Webber  v.  Piper,  100  X.  Y.  406,  17  X. 
E.  216;  Ludlow  v.  Groton  Bridge  d  Mfg. 
Co.  11  App.  Div.  452.  42  X.  Y.  Supp.  343; 
Kimmer  v.  Weber,  151  N.  Y.  417,  56  Am. 
St.  Rep.  630.  45  X.  E.  860:  Perry  \\  Rogers, 
157  X.  Y.  251,  51  X.  E.  1021:  O'Connor  v. 
Hall  52  App.  Div.  428,  65  X.  Y.  Supp.  136: 
Yaw  v.  Whit  more,  46  App.  Div.  422,  61  X. 
Y.  Supp.  731 ;  Watts  v.  Beard,  18  App.  Div. 
243,  45  X.  Y.  Supp.  873:  Ulrich  v.  Xew 
York  C.  d  H.  R.  R.  Co.  25  App.  Div.  465, 
51  X  Y.  Supp.  5;  Stourbridge  v.  Brooklyn 
City  R.  Co.  0  App.  Div.  120,  41  X.  Y.  Supp. 
128;  Moore  v.  McXeil,  35  App.  Div.  323,  45 
X  Y.  Supp.  056:  Golden  v.  Sieghardt,  33 
App.  Div.  161,  53  X.  Y.  Supp.  460;  Kiffin 
v.  Wendt,  30  App.  Div.  220,  57  X.  Y.  Supp. 
100:  Loughlin  v.  State,  105  X.  Y.  150,  11 
X.  E.  371*;  Hussey  v.  Coger.  112  X.  Y  614, 
3  L.  R.  A.  550,  8  Am.  St.  Rep.  787,  20  X. 
E.  556;  Warszawski  V.  McWilliams,  64 
App.  Div.  63,  71  X.  Y.  Supp.  680;  Hoban  v. 
Sandford  d  S.  Co.  64  X.  J.  L.  426,  45  Atl. 
810;  Maker  v.  Thropp,  50  X.  J.  L.  186,  35 
Atl.  1057;  McAndreics  v.  Burns,  30  X.  J.  L. 
117;  Moran  v.  Munson  S.  S.  Line,  82  App. 
Div.  480,  81  X.  Y.  Supp.  612;  Irers  v. 
Minnesota  Dock  Co.  84  App.  Div.  27,  82 
X.  Y.  Supp.  103:  Trainer  v.  Xew  York,  C.  d 
St.  L.  R.  Co.  76  App.  Div.  552,  78  X.  Y. 
Supp.  606;  Klos  v.  Hudson  Hirer  Ore  d  I. 
Co.  77  App.  Div.  566,  70  X.  Y.  Supp.  156; 
Hall  v.  United  States  Canning  Co.  7(?  App. 
Div.  475,  78  X.  Y.  Supp.  617:  Ward  v. 
X  aught  on,  74  App.  Div.  68,  77  X.  Y.  Supp. 
344;  O'Connall  v.  Thompson- St  arret  t  Co. 
72  App.  Div.  47,  76  X.  Y.  Supp.  206; 
Quigley  v.  Levering,  167  X.  Y.  58,  54  L.  R. 
A.  62,  60  X.  E.  276;  Madigan  v.  Oceanic 
Steam  Xav.  Co.  178  X.  Y.  242,  70  X.  E. 
785;  Ryan  v.  Third  Ave.  R.  Co.  02  App. 
Div.  306,  86  X.  Y.  Supp.  1070;  Van  Derhoff 
v.  Xew  York  C.  d  H.  R.  R.  Co.  88  App.  Div. 
418,  84  X.  Y.  Supp.  650;  Hackett  v.  Master- 
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son,  88  App.  Div.  73,  84  X.  Y.  Supp.  751; 
McCampbell  v.  Cunard  S.  S.  Co.  144  X.  Y. 
552,  30  X.  E.  637 :  Hogan  v.  Smith,  125  X. 
Y.  774,  26  X.  E.  742 ;  Hudson  v.  Ocean  S.  S. 
Co.  110  X.  Y.  625,  17  X.  E.  342;  Watts  v. 
Beard,  18  App.  Div.  243,  45  X.  Y.  Supp. 
873;  Yaw  v.  Whit  more,  37  App.  Div.  08,  55 
X.  Y.  Supp.  1001 ;  Gibbons  v.  Brush  Electric 
Illuminating  Co.  36  App.  Div.  140,  55  X.  Y. 
Supp.  378. 

Messrs.  Hitchings  &  Palliser,  for  re- 
spondent : 

This  case  is  governed  by  Vincent  v. 
Alden,  177  X.  Y.  545,  60  X.  E.  1132,  75 
App.  Div.  615,  77  X.  Y.  Supp.  1142; 
Sarno  v.  Atlantic  Stevedoring  Co.  66  App. 
Div.  611,  74  X.  Y.  Supp.  578;  Hatton  v. 
Hilton  Bridge  Constr.  Co.  42  App.  Div. 
308,  50  X.  V.  Supp.  272,  167  X.  Y.  590, 
60  X.  E.  1112. 

McMahon  was  the  plain  alter  ego  of  the 
defendant,  and  the  latter  is  liable  for  his 
negligent  act. 

Flike  v.  Boston  d  A.  R.  Co.  53  X.  Y.  553, 
13  Am.  Rep.  545;  Pantzar  v.  Tilly  Foster 
Iron  Min.  Co.  00  X.  Y.  368,  2  X.  E.  24; 
Hussey  v.  Coger,  112  X.  Y.  616,  3  L.  R.  A. 
550,  8  Am.  St.  Rep.  787,  20  X.  E.  556: 
Crispin  v.  Babbitt,  81  X.  Y.  516,  37  Am. 
Rep.  521:  Hatton  v.  Hilton  Bridge  Constr. 
Co.  42  App.  Div.  308,  50  X.  Y.  Supp.  272, 
Affirmed  in  167  X.  Y.  500,  60  X.  E.  1112; 
Tomaselli  v.  John  Griffiths  Cycle  Corp.  9 
App.  Div.  127.  41  X.  Y.  Supp.  51 ;  Loughlin 
v.  State,  105  X.  Y.  150,  11  X.  E.  371;  Vitto 
v.  Keogan,  15  App.  Div.  320,  44  X.  Y.  Supp. 
1 ;  Hankins  v.  Xew  York,  L.  E.  d  W.  R.  Co. 
142  X.  Y.  416,  25  L.  R.  A.  306.  40  Am.  St. 
Rep.  616,  37  X.  E.  466:  Stuber  x.  McEntee, 
142  X.  Y.  204,  36  X.  E.  878:  Benzing  v. 
Stein  way  d  Sons,  101  X.  Y.  547,  5  X.  E. 
440:  Pantzar  v.  Tilly  Foster  Iron  Min.  Co. 
00  X.  Y.  376,  2  X.  E.  24;  McGovern  v. 
Central  Vermont  R.  Co.  123  X.  Y.  287.  25 
X.  E.  373;  Brickner  v.  Xew  York  C.  R.  Co. 
2  Lans.  506,  Affirmed,  in  40  X.  Y.  672; 
Henry  v.  Brady,  0  Daly,  142;  Fort  v.  Whip- 
ple, 11  Hun.  586:  Durkin  v.  Sharp,  88  X.  Y. 
225;  Bradley  v.  Xew  York  C.  R.  Co.  62  X. 
Y.  00. 

It  is  the  master's  duty  to  place  in  the 
hands  of  his  employees  suitable,  sufficient, 
and  sufficiently  strong  ropes,  tackle,  and 
appliances;  and  this  duty  cannot  be  dele- 
gated so  as  to  relieve  the  master,  the  more 
especially  where  the  person  delegated  is  the 
alter  ego  of  such  master. 

Crispin  v.  Babbitt,  81  X.  Y.  521,  37  Am. 
Rep.  521 ;  Fuller  v.  Jewett,  80  X.  Y.  46,  36 
Am.  Rep.  575:  Malone  v.  Hathaway,  64  X. 
Y.  6,  21  Am.  Rep.  573. 

Gray,  J.,  delivered  the  opinion  of  the 
court: 
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The  plaintiff  has  recovered  a  verdict 
against  the  defendant  in  an  action  to  re- 
cover damages  for  a  personal  injury,  which 
he  alleges  was  occasioned  through  the  neg- 
ligence of  the  defendant.  The  justices  of 
the  appellate  division  in  the  second  depart- 
ment were  divided  in  opinion,  but  the  judg- 
ment upon  the  verdict  was  sustained  by  the 
majority,  and,  upon  this  appeal  by  the 
defendant,  the  question  is  open  to  us 
whether  the  evidence  was  sufficient  to  make 
out  a  cause  of  action.  In  my  opinion,  it 
was  not,  and  the  judgment  should  be  re- 
versed. 

It  appears  that  the  defendant,  a  corpora- 
tion, had  contracted  to  erect  an  iron  or 
steel  frame  for  a  roof  upon  a  factory  build- 
ing, and  the  plaintiff  was  one  of  a  gang  of 
men  employed  by  the  defendant  upon  the 
contract  work.  The  foreman,  or  "  boss  of 
the  job,"  as  he  is  called,  was  one  McMahon, 
a  competent  man,  and  the  workmen  were 
under  his  direction.  His  authority  com- 
prehended the  management  of  the  work  and 
the  employment  or  discharge  of  the  work- 
men on  the  job.  At  the  time  the  accident 
occurred  the  men  were  engaged  in  raising 
one  of  the  trusses  to  an  upright  position, 
in  order  thereafter  to  raise  it  into  its  place 
in  the  roof.  This  was  effected  by  a  rope 
attached  to  the  peak  of  the  truss,  which 
ran  to  the  block  and  tackle  of  a  pole  or 
derrick.  A  rope,  which  lay  upon  the 
ground,  being  examined  by  some  of  the 
men,  was  rejected  by  them,  as  not  being 
strong  enough.  They  proceeded  to  the  tool- 
house  to  get  another  rope,  and,  having  been 
asked  by  the  foreman  their  purpose,  were 
told  by  him  to  go  back  and  use  the  one  they 
had;  saying,  "It  is  strong  enough."  They 
did  so,  and  made  the  rope  fast.  Before  the 
truss  was  raised  into  position,  the  rope 
broke,  and  the  truss  fell  upon  the  plaintiff 
and  broke  his  leg. 

Motions  to  dismiss  the  complaint  upon 
the  plaintiff's  case  and  at  the  close  of  the 
evidence,  upon  the  ground  that  no  negli- 
gence had  been  proved,  and  that,  if  any 
there  was,  it  was  that  of  a  fellow  servant 
in  relation  to  a  detail  of  the  work,  were 
denied.  The  trial  judge  submitted  the  case 
to  the  jury  upon  the  theory  that  they  might 
find  the  corporation  responsible  for  the 
occurrence,  if,  determining  that  the  fore- 
man had  the  power  to  do  so,  he  had  refused 
to  the  men  other  rope,  though  there  in 
abundance,  and  had  compelled  them  to  use 
a  rope  which,  in  the  exercise  of  ordinary 
care  and  prudence,  should  have  been  re- 
jected. At  the  appellate  division,  the 
majority  of  the  court,  in  an  opinion  holding 
that  no  error  had  been  committed  by  the 
trial  judge,  rested  the  determination  upon 
the  basis  that  the  evidence  was  sufficient 
70  L.  R.  A. 


to  constitute  the  foreman,  McMahon,  the 
alter  ego  of  the  defendant,  and  that  his 
negligence  in  not  furnishing  a  reasonably 
suitable  appliance  for  the  use  of  the  plain- 
tiff cast  upon  his  principal  the  responsi- 
bility for  the  accident.  I  am  not  able  to 
concur  in  that  view  of  this  case,  and  I  am 
quite  unable  to  perceive  the  respect  in 
which  the  defendant  failed  in  the  legal 
duty  to  its  servants  of  furnishing  proper 
and  suitable  appliances  for  the  performance 
of  the  work  upon  which  they  were  engaged, 
and  a  competent  foreman.  I  am  unable  to 
perceive  how  the  foreman,  whether  it  was 
his  neglect,  or  whether  it  was  an  error  in 
judgment  in  failing  to  make  use  of  another 
and  better  rope  from  the  store  which  the 
defendant  had  provided,  could  cast  the 
liability  for  the  accident  upon  his  employer. 
Under  the  rule  as  settled  in  this  court  in  a 
number  of  cases  more  or  less  similar  to 
this  in  the  cardinal  facts,  the  servant,  in 
the  work  upon  which  the  master  employs 
him,  assumes  as  part  of  the  ordinary  risks 
attendant  upon  or  implied  from  the  nature 
of  the  work  such  as  arise  from  the  possible 
negligence  of  competent  fellow  servants. 
Quigley  v.  Levering,  167  K.  Y.  58,  54  L.  R. 
A.  62,  60  N.  E.  276.  The  doctrine  of  the 
responsibility  of  the  master  for  the  neglect 
or  default  of  one  who,  in  the  eye  of  the  law, 
is  his  alter  ego,  applies  to  the  obligation 
to  furnish  to  his  employees  a  reasonably 
safe  place  to  work  in  and  safe  appliances 
to  work  with.  When  the  master  is  repre- 
sented by  one  who  may  be  regarded  as  his 
alter  ego,  or  a  vice  principal  in  the  work, 
if  the  specific  act  which  is  the  subject  of 
a  complaint  is  one  which  can  be  properly 
regarded  as  within  the  personal  duty  of 
the  master,  and  not  as  some  act  in  the 
line  of  a  mere  servant's  duty,  then  the 
master  is  justly  chargeable  with  the  results, 
whether  it  be  an  act  of  negligent  perform- 
ance or  one  of  omission.  Madigan  v. 
Oceanic  Steam  A'ar.  Co.  178  N.  Y.  242,  246, 
70  N.  E.  785.  In  this  case  there  is  no  dis- 
pute as  to  the  competency  of  the  defendant's 
foreman,  or  as  to  a  sufficiency  of  suitable 
rope  having  been  furnished  by  the  defend- 
ant. The  foreman,  in  directing  the  men, 
when  on  their  way  to  get  another  rope,  to 
use  the  particular  rope  on  the  spot,  as  being 
strong  enough,  may  have  been  negligent; 
but  with  greater  probability,  he  committed 
an  error  of  judgment.  In  either  case,  how- 
ever, upon  what  principle  should  the  de- 
fendant be  held  responsible?  As  I  read  the 
authorities,  it  is  contrary  to  precedent  to 
do  so,  and  I  shall  refer  to  a  few  for  illustra- 
tion. 

In  Cregan  v.  Marston,  126  N*.  Y.  568.  22 
Am.  St.  Rep.  854,  27  N.  E.  952,  the  accident 
was  caused  by  the  breaking  of  a  rope  which 
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was  being  used  to  hoist  buckets  of  coal. 
There,  as  here,  the  supply  of  rope  suitable 
for  the  purpose  was  adequate;  but,  not- 
withstanding that  fact,  the  plaintiff  re- 
covered below,  upon  the  theory  that  it  was 
the  master's  duty  to  watch  the  use  of  the* 
rope  and  its  changes  of  condition,  and  that 
the  negligence  of  his  agent  or  deputy  be- 
came his.  But  in  this  court  the  judgment 
was  reversed,  and  that  theory  was  held  to 
be  an  extension  of  the  master's  duty  beyond 
its  natural  and  proper  limit.  The  general 
rule  with  respect  to  the  duty  of  the  master 
to  keep  an  appliance  in  order  was  there 
stated  not  to  be  operative  where  he  supplies 
proper  and  suitable  materials  to  repair 
defects  arising  in  the  daily  use  of  the  ap- 
pliance. We  considered,  upon  the  doctrine 
of  the  cases,  that  the  contract  relation  be- 
tween the  master  and  .his  servant  makes  it 
the  latter's  duty,  as  a  detail  of  his  work,  to 
correct  the  defect  when  it  arises  with  the 
materials  furnished.  In  that  case  the  error 
was  that  of  an  engineer,  who  was  the  agent 
or  deputy  of  the  master,  in  the  performance 
of  the  work.  In  Kimmer  v.  Weber,  151  N. 
Y.  417,  56  Am.  St.  Rep.  630,  45  N.  E.  860, 
the  accident  resulted  from  the  falling  of  a 
scaffold  used  by  the  defendant's  workmen. 
The  defendant  had  furnished  suitable  ma- 
terial for  the  construction  of  what  scaffold- 
ing became  necessary;  but  some  old  scaf- 
folding, which  had  been  constructed  by 
other  parties,  was  made  use  of  by  the  work- 
men. A  foreman  was  managing  the  job, 
and  he  had  his  attention  called  to  the  in- 
sufficiency of  the  scaffold  about  to  be  used; 
but  he  said  that  he  thought  it  would  do. 
The  judgment  recovered  by  the  plaintiff  in 
that  case  was  reversed  in  this  court,  where 
it  was  held  that  the  foreman's  conduct  in 
refusing  to  interfere  was  not  such  negli- 
gence as  to  make  the  defendant  responsible 
for  the  result,  and  that  it  was,  at  most,  but 
an  error  of  judgment  on  his  part  with  re- 
spect to  a  detail  of  the  work. 

In  Madigan  v.  Oceanic  Steam  Nav.  Co. 
178  N.  Y.242,  70  N.  E.  785,  there  was  a 
recovery  of  damages  for  the  accidental 
death  of  a  stevedore,  happening  while  en- 
gaged in  the  work  of  transferring  coal  from 
a  barge  to  the  steamship,  upon  the  ground 
that  it  was  due  to  the  negligence  of  the 
foreman,  who  was  the  alter  ego  of  the  de- 
fendant in  the  performance  of  the  work.  It 
was  the  duty  of  the  foreman  to  furnish 
light  for  the  men  in  the  hold  of  the  barge, 
and  there  was  a  sufficient  supply  of  lamps 
at  hand,  available  for  the  purpose.  He  did 
not  get  them  out  upon  this  occasion  because 
he  "  did  not  think  it  was  necessary,"  and,  in 
consequence  of  the  darkness  of  the  place, 
the  accident  occurred.  The  judgment  was 
reversed  in  this  court  on  the  ground  that 
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the  foreman's  omission  was  that  of  a  fellow 
servant .  in  a  detail  of  the  work,  and  the 
general  rule  of  the  master's  liability  for  the 
omission  or  neglect  of  one  who  is  his  alter 
ego  was  stated,  as  above  referred  to. 

In  all  the  cases  where  the  question  of  the 
master's  liability  in  this  form  has  arisen,  it 
is  made  to  depend  upon  whether  the  act 
omitted  or  neglectfully  performed  by  the 
alter  ego  was  one  which  might  be  regarded 
as  within  the  personal  duty  of  the  master, 
or  whether  it  was  some  act  in  the  line  of  a 
mere  servant's  duty.  If,  in  the  exercise  of 
judgment  by  the  master's  representative,  he 
omits  to  do  something  which  has  been  fore- 
seen and  provided  against  by  the  master, 
the  latter  should  not  be  regarded  as  charge- 
able with  a  responsibility  for  the  result. 
Other  cases  in  this  court  illustrate  the  ap- 
plication of  this  rule  of  liability,  among 
which  I  may  refer  to  Webber  v.  Piper,  10J> 
N.  Y.  490,  17  N.  E.  216,  and  Cullen  V.  Nor- 
ton,  126  N.  Y.  1,  26  N.  E.  905.  In  John- 
son  v.  Boston  Tow-Boat  Co.  135  Mass.  209, 
46  Am.  Rep.  458,  the  injury  complained  of 
resulted  from  the  use  of  an  unsound  rope 
when  a  new  one  supplied  by  the  master 
might  have  been  substituted.  A  recovery 
in  that  case  was  set  aside  upon  the  ground 
that  the  neglect  of  the  person  employed  by 
the  master  to  superintend  the  work  in  not 
repairing  the  rope  was  the  neglect  of  his 
duty  as  a  fellow  servant  with  the  plaintiff. 
Nor  is  the  fact  at  all  material  that  the 
foreman,  McMahon,  had  authority  to  em- 
ploy and  to  discharge  the  men.  In  Alaska 
Treadicell  Gold  Min.  Co.  v.  Whelan,  168  U. 
S.  86,  42  L.  ed.  390,  18  Sup.  Ct.  Rep.  40,  the 
company  was  sued  by  a  workman  in  its  em- 
ploy for  an  injury  received  in  consequence 
of  the  negligence  of  its  foreman  when  super- 
intending some  of  the  mining  operations. 
He  recovered  below  upon  the  instruction  of 
the  trial  court  to  the  jury  that  the  test  of 
liability  was  whether,  upon  the  evidence, 
the  foreman  was  the  representative  of  the 
master.  The  United  States  Supreme  Court 
reversed  the  judgment,  and  held  that 
"  whether  he  [the  foreman,  or  boss  of  the 
gang]  had  or  had  not  authority  to  engage 
and  discharge  the  men  under  him  is  im- 
material. Even  if  he  had  such  authority, 
he  was  none  the  less  a  fellow  servant  with 
them,  employed  in  the  same  department  of 
business  and  under  a  common  head.  There 
was  no  evidence  that  he  was  an  unsuitable 
person.  .  .  .  The  negligence,  if  any,  was 
his  own  negligence  in  using  the  machinery 
or  in  giving  orders  to  the  men."  He  was  as 
much  the  representative  of  the  company  in 
performing  the  legal  duty  owing  to  the  em- 
ployer as  was  the  foreman  here.  It  is  not 
a  question  of  the  rank  of  the  servant  when 
that  duty  is  considered.     The  question  must 


1905. 


Vooel  v.  American  Bridge  Co. 


729 


always  logically  be,  How  far  was  he  in- 
trusted with  the  performance  of  what  was 
the  master's  duty? 

It  seems  to  me  very  clear  upon  authority, 
as  upon  principle,  that  in  this  case  it  was 
within  the  line  of  a  servant's  duty  to  get  a 
suitable  rope  for  the  purpose  of  the  work 
from  the  supply  furnished,  and  that  it  was 
an  error  of  judgment  on  the  part  of  the 
foreman,  McMahon,  to  direct  the  use  of  the 
one  which  proved  defective;  for  the  un- 
fortunate consequences  of  which  the  defend- 
ant cannot  be  justly  held  responsible.  The 
contract  of  the  master  does  not  extend 
further  in  the  direction  of  indemnifying 
his  servant  against  injury  from  negligent 
acts  than  that  the  negligence  must  be  his 
own,  or  such  as  is  legally  to  be  charged  to 
him.  If  the  master  does  or  must  employ 
someone  to  represent  him  in  managaing  the 
performance  of  the  work,  and  he  neglects 
no  precaution  in  the  selection  of  a  compe- 
tent foreman  and  in  making  all  reasonable 
provision  for  a  safe  and  proper  execution  of 
the  work,  he  has  discharged  his  duty.  As 
to  the  details  in  the  execution  of  the  work, 
the  foreman  and  workmen  are  fellow  serv- 
ants. This  is  a  logical  application  of  the 
rule  of  law,  and  it  is  a  just  one. 

It  is  said  that  the  case  of  Vincent  v. 
Alden,  75  App.  Div.  615,  77  N.  Y.  Supp. 
1142,  Affirmed  in  177  N.  Y.  545,  69  N.  E. 
1132,  must  be  followed.  As  an  authority, 
it  has  the  somewhat  serious  disadvantage 
of  not  having  been  written  in  at  the  ap- 
pellate division  or  here,  and  hence  the  rea- 
sons for  affirmance  are  lacking.  But  if  we 
look  up  the  record,  as  my  dissenting 
brethren  have  done,  we  find  a  marked  and 
important  distinction  in  its  facts.  There 
the  chains  which  could  have  been  used  to 
take  the  bridge  girder  from  the  flat  car 
were  in  a  tool  car  7  to  8  miles  away,  and 
the*  foreman  borrowed  one  nearer  by  for  the 
purpose.  Here  the  proper  ropes  were  with- 
in the  building,  and  therefore  at  hand. 
There  the  situation  was  as  though  the 
representative  of  the  master  had  failed  in 
the  duty  to  furnish  the  suitable  appliance 
for  his  workmen. 

I  think  that  the  defendant,  upon  the  evi- 
dence, given  its  broadest  bearing  and  inter- 
pretation, was  not  responsible  to  the  plain- 
tiff for  what  happened  upon  the  occasion  in 
question.  It  was  a  case  where  an  error  of 
judgment  was  committed  by  the  defendant's 
foreman,  and  the  risk  of  injury  from  his 
fault  was  one  of  those  assumed  by  the 
workmen  as  incidental  to  the  execution  of 
the  work  in  its  details.  I  think  the  evi- 
dence was  insufficient  to  establish  a  cause 
of  action,  and  /  therefore  advise  that  the 
judgment  appealed  from  be  reversed,  and 
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that  a  new  trial  of  the  action  be  granted, 
with  costs  to  abide  the  event. 

O'Brien,  Haight,  and  Werner,  JJ., 
concur. 

Cnllen,  Ch.  J.,  dissenting: 

I  think  that  under  the  evidence  in  this 
case  the  foreman,  McMahon,  was  not  a 
mere  fellow  servant  of  the  plaintiff,  but 
the  alter  ego  of  the  defendant,  and  that  for 
his  negligence  the  defendant  was  liable. 
The  furnishing  of  suitable  rope  and  other 
appliances  for  the  prosecution  of  the  work 
was  the  master's  duty.  If  the  alter  ego  of 
the  master  refused  to  give  the  workmen  a 
proper  rope,  I  cannot  see  that  the  case 
differs  in  principle  from  one  where  the 
master  failed  to  provide  rope  at  all.  The 
case  before  us  seems  to  be  on  all  fours 
with  that  of  Vincent  v.  Alden,  177  N.  Y. 
545,  69  N.  E.  1132.  In  that  case  the  de- 
fendant was  a  manufacturer  and  builder  of 
iron  bridges.  The  various  members  or 
parts  of  the  bridge  were  rolled  or  manu- 
factured at  Rochester,  and  sent  to  Clinton 
county,  where  the  bridge  was  to  be  erected 
and  put  in  place  under  the  direction  of  a 
foreman,  who  had  entire  charge  of  that 
portion  of  the  work.  The  plaintiff,  who 
was  employed  on  the  erection  of  the  bridge, 
was  injured  by  the  breaking  of  a  chain 
which  the  workmen  were  instructed  by  the 
foreman  to  use  for  raising  a  girder.  The 
defendant  had  sent  chains  along  with  the 
bridge  material  to  his  foreman.  The  trial 
court  was  requested  to  charge  that,  if  the 
defendant  supplied  sufficient  chains  of 
proper  size  and  adapted  to  the  work,  and 
the  superintendent,  Merrill,  did  not  use 
them,  but  selected  another,  which  might 
have  been  unfit,  the  defendant  was  not  lia- 
ble. The  court  declined  to  so  charge  in  re- 
sponse to  the  request,  but  charged  that  Mer- 
rill's act  in  selecting  the  chain  was  that  of 
the  defendant.  To  the  charge  and  the  re- 
fusal to  charge  the  defendant  excepted.  A 
verdict  having  been  recovered  by  the  plain- 
tiff, the  judgment  entered  thereon  was. af- 
firmed by  the  appellate  division  and  by  this 
court.  No  opinion  was  rendered  in  either 
court,  but  the  facts  as  I  have  stated  appear 
from  an  examination  of  the  record  of  the 
case  on  appeal. 

It  is  sought  to  distinguish  that  case 
from  the  one  at  bar  by  the  fact  that  the 
tool  car  was  left  at  Mooers  junction,  some 
7  or  8  miles  away  from  the  point  at  which 
the  bridge  was  to  be  erected.  It  must  be 
borne  in  mind,  however,  that  the  tools, 
with  the  bridge  material,  were  sent  to  Mer- 
rill, in  Clinton  county,  and  that  the  failure 
to   bring   the   tool   car  to   the   site   of  the 


730 


New  York  Court  op  Appeals. 


Feb., 


bridge,  if  negligence,  was  the  negligence  of 
Merrill.  But,  beyond  this,  Merrill  testified 
that  he  did  take  with  him  from  the  tool 
car  a  number  of  chains  for  use  in  erecting 
the  bridge.  The  jury  might  have  credited 
this  testimony,  and  the  request  to  charge 
was  based  upon  the  condition  that  the  jury 
should  find  that  the  defendant  had  fur- 
nished sufficient  chains.  Therefore  the  fact 
that  the  tool  car  was  at  Mooers  junction 
does  not  affect  my  contention  that  the  case 
necessarily  decided  that,  for  the  failure  of 
the  superintendent  to  give  the  workmen  a 
proper  chain,  the  defendant  was  liable. 

Nor  do  I  think  that  the  decisions  of  the 
Supreme  Court  of  the  United  States  are  in 
conflict  with  the  view  I  have  expressed.  It 
is  very  possible  that  the  Supreme  Court 
does  not  attach  the  same  importance  to  the 
power  to  employ  and  discharge  workmen 
that  this  court  does.  Still  it  fully  recog- 
nizes the  doctrine  that  for  the  misconduct 
of  an  alter  ego  or  vice  principal  the  master 
is  liable.  In  Alaska  Treadiccll  Qold  Min. 
Co.  v.  Whalen,  168  U.  S.  86,  42  L.  ed.  390, 
18  Sup.  Ct.  Rep.  40,  it  was  held  that  the 
foreman  for  whose  negligence  it  was  sought 
to  hold  the  defendant  liable  was  not  "  the 
general  manager  of  its  business,  or  the  su- 
perintendent of  any  department  of  that 
business."  The  case  was  decided  on  the 
authority  of  Northern  P.  R.  Co.  v.  Peterson, 
162  U.  S.  346,  40  L.  ed.  994,  16  Sup.  Ct. 
Rep.  843.  In  the  opinion  there  rendered  by 
Justice  Peckham  there  is  an  elaborate  dis- 
cussion of  the  whole  subject  here  involved. 
He  there  lays  down  the  rule :  "  When  the 
business  of  the  master  or  employer  is  of 
such  great  and  diversified  extent  that  it 
naturally  and  necessarily  separates  itself 
into  departments  of  service,  the  individu- 
als placed  by  the  master  in  charge  of  these 
separate  branches  and  departments  of  serv- 
ice, and  given  entire  and  absolute  control 
therein,  may  properly  be  considered,  with 
respect  to  employees  under  them,  vice  prin- 
cipals and  representatives  of  the  master  as 
fully  and  as  completely  as  if  the  entire 
business  of  the  master  were  placed  by  him 
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under  one  superintendent,"  ami  that  for  the 
negligence  of  such  a  vice  principal  the  mas- 
ter is  responsible.  In  the  present  case  it 
does  not  appear  where  the  factory  or  works 
of  the  defendant  were  situated,  or  where 
the  beams  and  girders  were  rolled  or  built. 
It  does  appear,  however,  by  the  testimony 
of  the  foreman  himself,  sworn  as  a  witness 
for  the  defendant,  that  the  whole  charge  of 
erecting  the  structure  was  devolved  upon 
him.  Besides  this,  it  appears  by  the  un- 
contradicted testimony  of  other  witnesses 
that  it  was  he  who  employed  and  dis- 
charged the  workmen.  I  think  that  the 
construction  of  the  building,  or  that  part  of 
it  which  the  defendant  contracted  to  erect, 
was  as  clearly  a  separate  part  of  the  gen- 
eral business  of  the  defendant  as  was  the 
manufacture  or  preparation  of  the  material 
which  was  subsequently  to  be  used  in  the 
construction.  Therefore,  even  within  the 
doctrine  held  by  the  Supreme  Court  of  the 
United  States,  the  defendant  was  liable. 
The  vital  distinction  between  this  case  and 
those  cited  by  my  brother  Gray  is  that  in 
those  cases  the  negligence  which  was  the 
foundation  of  the  plaintiff's  claim  was  that 
of  a  mere  foreman.  Here  it  was  the  negli- 
gence of  one  who,  for  all  purposes,  was  the 
representative  and  vice  principal  of  the  de- 
fendant. When  the  master  furnishes  suffi- 
cient appliances,  and  an  unsuitable  one  is 
used  owing,  solely,  to  the  act  of  a  mere  fore- 
man or  other  employee,  then  such  selection 
is  a  detail  of  the  work  for  which  the  master 
is  not  responsible.  But  when  the  use  of 
the  improper  appliance  is  due  to  the  re- 
fusal of  the  master  or  his  alter  ego  to  allow 
the  workmen  to  take  a  proper  appliance, 
though  he  may  have  such  appliances  on 
hand,  the  situation  is  exactly  the  same  as 
if  he  had  failed  altogether  to  furnish 
proper  appliances. 

I  vote  to  affirm  the  judgment  appealed 
from. 

Bartlett  and  Vann,  JJ.,  concur  with 
Cullen,  Ch.  J. 
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The  act  of  a  railroad  employee,  under 
direction  of  his  foreman,  who  has  beeu 
sent  by  the  general  superintendent  to  erect 
a  snow  fence  upon  private  property  of  an 
abutting  owner,  in  assaulting  an  employee 
of  the  latter,  who  has  been  sent  by  the 
owner  of  the  property  to  remonstrate  against 
the  erection  of  the  fence,  is  not  within  the 
scope  of  his  employment,  and  the  railroad 
company  is  not  liable  therefor. 
(October  19,  1904.) 

APPEAL  by  defendant  from  an  order  of 
the  Circuit  Court  for  Codington  County 
overruling  a  demurrer  to  the  complaint  in 


an  action  brought  to  recover  damages  for 
an  assault  and  battery  for  which  the  de- 
fendant was  alleged  to  be  liable.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  A.  Wilkinson,  C.  H.  Win- 
■or,  and  W.  F.  McNaughton,  for  ap- 
pellant: 

The  master  is  not  liable  because  the 
servant  Faust  was,  at  the  time  he  com- 
mitted the  wrongful  act,  in  the  employ- 
ment of  the  master,  unless  the  master  rati- 
fied the  act  thereafter. 

Curtis  v.  Dinneen,  4  Dak.  245,  30  N.  W. 
148. 

The  principal  is  never  liable  for  wrong- 
ful acts  not  committed  by  the  agent  as  a 
part  of  the  transaction,  unless  he  author- 
izes; or  has  ratified,  them. 

Nichols  v.  Bruna,  5  Dak.  28,  37  N*.  W. 
752;  Campbell  v.  Northern  P.  R.  Co.  51 
Minn.  488,  53  N.  W.  768;  Johanson  v. 
Pioneer  Fuel  Co.  72  Minn.  405,  75  N.  W. 


Note. — Liability  of  employer  for  acts  of  serv- 
ant sent   to   commit    trespass,  which,   the 
employer    claims,    were    in    excess    of    his 
authority. 
I.  Effect   of   a   trespass   being    an    unlawful 
act,  upon  master's  liability,  731. 
II.  Effect   of   express   instructions   forbidding 
acts  complained  of,  731 
III.  Effect   of   acts   committed   being   criminal, 
upon  presumption  of  authority  therefor, 
732. 
IV.  Acts    within    apparent    scope    of    employ- 
ment. 

a.  In  general,  733. 

b.  Excessive  force,  734. 

c.  Obnoxious  conduct,  735. 

d.  Conversion  of  property  severed,  735. 
V.  Acts    out 8 id e   apparent    scope   of   employ- 
ment, 736. 

I.  Effect  of  a  trespass  being  an  unlawful  act, 
upon  master's  liability. 

As  a  rule,  the  fact  that  the  act  complained 
of  was  committed  during  the  prosecution,  by 
the  master,  of  an  unlawful  undertaking,  makes 
no  change  In  the  rule  by  which  his  liability 
or  nonliability  is  determined.  The  question 
Is,  as  always,  one  of  agency, — whether  the 
servant,  in  committing  the  particular  act, 
was  acting  on  behalf  of  his  master  or  not. 
In  some  instances,  however,  it  will  be  observed 
that  the  master's  unlawful  enterprise  is  cited 
as  a  reason  why  no  indulgence  should  be  ex- 
tended to  him. 

An  unusual  view  is  taken,  in  one  case,  of 
the  effect  of  the  acts  complained  of  being  com- 
mitted In  the  course  of  an  unlawful  under- 
taking upon  the  placing  of  liability. 

Thus,  in  an  action  by  a  widow  against  a 
Arm  for  the  killing  of  her  husband  by  a 
servant  of  the  firm,  the  complaint  alleged  that 
two  of  the  members  of  the  firm  occupied  govern- 
ment lands  without  a  legal  right  thereto,  and 
had  put  in  possession  thereof  an  employee,  arm- 
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ing  him  with  guns  and  pistols  for  the  purpose, 
if  necessary,  of  defending  their  possession 
with  force  and  arms,  and  that,  while  the 
decedent,  the  lawful  claimant  of  a  portion  o 
the  tract,  was  peaceably  and  lawfully  pre 
ceeding  through  the  same,  the  said  employee 
claiming  that  the  decedent  was  committing 
a  trespass,  wrongfully  caused  his  death  by 
shooting  him.  The  court,  in  refusing  to  per- 
mit a  recovery,  placed  its  decisions  upon  th 
following  grounds,  viz.:  That  the  killing  grer 
out  of  a  controversy  over  the  possession  o. 
land  claimed  only  by  two  members  of  the 
firm,  and  therefore  that  the  firm  as  a  whole 
was  in  no  way  connected  with  it ;  and,  that 
the  relation  of  master  and  servant  could  not 
exist  in  such  an  undertaking  as  the  one  shown 
by  the  facts, — that  the  wrong  upon  the  govern- 
ment and  the  public  by  taking  Illegal  posses- 
sion of  public  lands  and  maintaining  such 
possession  by  force  and  violence  against  one 
who  had  the  legal  right  to  occupy  it,  and 
resulting  In  the  taking  of  the  latter's  life, 
cannot  be  regarded  as  the  prosecution  of  a 
lawful  business,  and  one  in  which  the  relation 
of  master  and  servant  could  have  existed; 
that,  under  such  circumstances,  all  are  prin- 
cipals, confederates,  in  the  prosecution  of  a 
criminal  enterprise,  and  all  jointly,  or  each 
individually,  may  be  held  criminally  responsi- 
ble for  any  wrong  perpetrated ;  and  that  the 
remedy  for  such  criminal  acts  cannot  be  found 
in  a  civil  suit  for  damages,  but  must  be 
reached  by  another  branch  of  the  law.  Sagers 
v.  Nuckolls,  3  Colo.  App.  95,  32  Pac.  187.  No 
other  decision  advancing  this  view  has  been 
discovered. 

II.  Effect  of  express  instructions  forbidding 
acts  complained  of. 

Even  though  the  master  exDressly  forbids 
the  servant  doing  the  specific  thing  complained 
of,  that  does  not  necessarily  relieve  him  from 
liability  therefor. 
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719;  Wood,  Mast  &  S.  §  286:  Henry  v. 
Pittsburgh  d  L.  E.  R.  Co.  139  Pa.  289,  21 
Atl.  157;  Vanderbilt  v.  Richmond  Tump. 
Co.  2  N.  Y.  479,  51  Am.  Dec.  315;  Sagers 
v.  Nuckolls,  3  Colo.  App.  95,  32  Pac.  187; 
Dolan  v.  Hubinger,  109  Iowa,  408,  80  N. 
VV.  514;  Holler  v.  Ross,  68  N.  J.  L.  324, 
59  L.  R.  A.  943,  96  Am.  St.  Rep.  546,  53 
Atl.  472;  Missouri  P.  R.  Co.  v.  Divinney 
(Kan.)  69  Pac.  352. 
Mr.  George  W.  Case,  for  respondent: 
The  employee  who  committed  the  assault, 
and  his  associates,  were  committing  a  tres- 
pass, and  the  respondent,  by  order  of  the 
owners  of  the  land,  forbade  the  trespass, 
and,  while  he  was  protesting  against  the 
trespass,  the  employee  was  told  by  the  fore- 
man in  charge  of  the  crew  to  "  go  after  " 
the  respondent,  and,  in  obeying  the  fore- 
man, he  assaulted  and  greatly  injured  him. 
This  act  was  done  at  the  command  and 
direction  of  the  appellant  company.  It  was 
for  the  purpose  of  proceeding  with  the  tres- 
pass, and  placing  the  snow  fence  upon  the 
land,  that  the  assault  was  committed  to 
force  him  away,  so  that  they  might  pro- 
ceed with  the  placing  of  it. 

Nelson  Business  College  Co.  V.  Lloyd,  60 
Ohio  St.  448,  46  L.  R.  A.  314,  71  Am.  St. 
Rep.  729,  54  N.  E.  471 ;  Bryant  v.  Rich,  106 


Mass.  180,  8  Am.  Rep.  311 ;  Barden  v.  Fetch, 
109  Mass.  154;  Moore  v.  Fitchburg  R.  Corp. 
4  Gray,  465,  64  Am.  Dec.  83;  Hcwett  v. 
Swift,  3  Allen,  420;  Holmes  v.  Wakefield, 
12*  Allen,  580,  90  Am.  Dec.  171;  Oakland 
City  Agri.  d  Industrial  Roc.  V.  Bingham, 
4  Ind.  App.  545,  31  N.  E.  383;  McDonald  v. 
Franchere  Bros.  102  Iowa,  496,  7  X.  W. 
427;  Brazil  v.  Peterson,  44  Minn.  212,  46 
N.  \V.  331;  Fick  V.  Chicago  d  N.  W.  /?. 
Co.  68  Wis.  469,  60  Am.  Rep.  878,  32  X.  W. 
527;  McClung  v.  Dearborne,  134  Pa.  396, 
Q  L.  R.  A.  204,  19  Am.  St.  Rep.  708,  19 
Atl.  698:  Harris  v.  Louisville,  N.  O.  d  T. 
R.  Co.  35  Fed.  116;  Pittsburgh,  C.  d  St. 
L.  R.  Co.  v.  Shields,  47  Ohio  St.  387,  8 
L.  R.  A.  464,  21  Am.  St.  Rep.  840,  24  N.  E. 
658;  Garretzcn  v.  Duenckel,  50  Mo.  104,  11 
Am.  Rep.  405:  Cosgrove  v.  Ogden,  49  N".  Y. 
255,  10  Am.  Rep.  361 ;  Higgins  v.  Water- 
vliet  Tump,  d  R.  Co.  46  X.  Y.  23,  7  Am. 
Rep.  293. 

Every  person  is  bound  to  use  due  care  in 
the  conduct  of  his  business.  If  the  business 
is  committed  to  an  agent  or  servant,  the 
obligation  is  not  changed.  The  omission  of 
such  care  is  the  omission  of  the  principal, 
and,  for  injury  resulting  therefrom  to 
others,  the  principal  is  justly  held  liable. 

Cohen  v.  Dry  Dock,  E.  B.  d  B.   R.   Co. 


Thus,  a  master  claiming  title  to  a  certnln 
piece  of  land  went  upon  the  land,  accompanied 
by  a  servant,  to  plow,  for  the  sole  purpose 
of  asserting  his  right  therein,  and.  while 
the  servant  was  standing  at  the  handles  of 
the  plow,  the  other  claimant  to  the  land, 
who  was  a  man  eighty-four  years  old,  came 
up  and  struck  the  servant  two  or  three 
times  over  the  head  with  a  bean  pole,  break- 
ing It  in  several  pieces.  The  master  told 
the  servant  not  to  touch  his  assailant,  but, 
upon,  being  struck  again,  the  servant,  keep- 
ing one  hand  on  the  plow,  pushed  the  old 
man  away,  causing  him  to  fall  down.  The 
court,  on  appeal,  held  that  the  following  in- 
structions were  correct  under  the  facts  above 
stated :  "  That,  if  the  land  belonged  to  the 
defendant,  he  had  a  right  to  enter  upon  It  and 
plow  it,  maintaining  his  entry  by  force  If 
necessary:  but  that,  If  the  land  was  actually 
the  plaintiff's,  or  the  plaintiff  was  In  posses- 
sion claiming  title,  and  the  defendant  had 
no  title,  the  defendant  had  no  right  to  enter 
thereon :  that,  if  the  defendant  was  wrong- 
fully maintaining  his  entry  by  force,  and  em- 
ploying his  servant  so  to  do,  he  was  liable 
for  the  act  of  his  servant,  done  In  maintaining 
such  entry,  although  the  servant  used  more 
force  than  he  was  authorized  by  the  master 
to  do,  etc."  The  court  said  that  much  de- 
pended upon  the  question  of  title,,  and  that.  If 
the  master  was  using  force  wrongfully,  and 
employing  his  servant  to  assist  him  in  doing 
a  tortious  act,  his  general  purpose,  the  fact 
of  his  presence,  his  silence  while  the  acts  of 
violence  were  done,  and  his  whole  deportment 
during  the  assault  and  battery  by  his  servant 
would  be  as  significant  as  his  previous  dl- 
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rectlon  to  the  servant  not  to  touch  the  plaintiff. 
Barden  v.  Felch,   109.  Mass.   154. 

A  dealer  In  organs,  who  sent  an  employee 
to  a  house  for  the  purpose  of  seizing  and  bring- 
ing away  an  organ  on  which  unpaid  instal- 
ments were  due.  Is  liable  for  the  excessive  force 
and  violence  committed  by  his  employee  upon 
the  Inmates  of  the  house  in  order  to  accom- 
plish the  seizure  of  the  organ,  although  he 
expressly  gave  instructions  not  to  commit  an 
assault  and  battery  on  any  person,  and  not 
to  break  the  law.  McClung  v.  Dearborne, 
134  Pa.  306,  8  L.  R.  A.  204.  10  Am.  St.  Rep. 
708,  10  Atl.  698.  The  court  says  that,  when 
an  employer  sends  employees  upon  an  errand 
that  exposes  them  to  resistance  and  danger  and 
the  excitements  consequent  upon  the  presence 
of  such  a  state  of  things,  he  must  take  the 
chance  of  their  self-control  and  ability  to 
obey. 

The  court  remarks.  In  Armstrong  v.  Cooley, 
10  111.  509,  that,  If  the  master  instructs  his 
servant  to  do  an  Illegal  act,  he  is  liable  for 
the  consequences,  although  the  servant.  In 
doing  the  act.  does  not  strictly  adhere  to  his 
commands.  This  was  an  action  to  recover 
damages  for  the  destruction  of  stacks  of  grain 
and  hay  upon  the  prairie  by  reason  of  a  fire 
illegally  started  In  the  neighborhood  by  a 
servant  under  the  direction  of  his  master, 
although  not  in  strict  conformity  thereto. 

III.  Effect  of   acts   committed   being  criminal, 
upon  presumption  of  authority  therefor. 

There  Is  an  attempt.  In  a  few  instances  when 
the  acts  complained  of  were  criminal  in  their 
nature,    to    relieve    the    master    from    liability 
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69  N.  Y.  170;  Peck  v.  New  York  C.  d  H.  R. 
R.  Co.  70  N.  Y.  590;  Rounds  v.  Delaxcare, 
L.  d  W.  R.  Co.  64  N.  Y.  132,  21  Am.  Rep. 
597;  Shea  v.  Sixth  Ave.  R.  Co.  62  N.  Y. 
180,  20  Am.  Rep.  480;  Wilton  v.  Middlesex 
R.  Co.  107  Mass.  108,  9  Am.  Rep.  11; 
Ramsden  v.  Boston  d  A.  R.  Co.  104  Mass. 
117,  6  Am.  Rep.  200;  Moore  v.  Fitchburg 
R.  Corp.  4  Gray,  465,  64  Am.  Dec.  83; 
Roirell  v.  Boston  d  M.  R.  Co.   68  N.  H.  358, 

44  Atl.  488:  Galveston,  H.  d  S.  A.  R.  Co.  v. 
Zantzinger,  93  Tex.  64,  47  L.  R.  A.  282,  77 
Am.  St.  Rep.  829,  53  S.  W.  379;  West 
Jersey  d  S.  R.  Co.  v.  Welsh,  62  N.  J.  L. 
655,  72  Am.  St.  Rep.  659,  42  Atl.  736; 
Brokaw  v.  New  Jersey  R.  d  Transp.  Co. 
32  N.  J.  L.  328,  90  Am.  Dec.  659:  Balti- 
more Consol.  R.  Co.  v.  Pierce,  89  Md.  495, 

45  L.  R.  A.  527,  43  Atl.  940;  Pierce  V. 
North  Carolina  R.  Co.  124  N.  C.  83,  44 
L.   R.    A.    316,   32   S.   E.    399;    Dickson  v. 


Waldron,  135  Ind.  507,  24  L.  R.  A.  483, 
41  Am.  St.  Rep.  440,  34  N.  E.  506,  35  N. 
E.  1 ;  Smith  v.  Munch,  65  Minn.  256,  68  N. 
W.  19;  Stewart  v.  Brooklyn  d  C.  T.  R.  Co. 
90  N.  Y.  588,  43  Am.  Rep.  185;  Love  joy  v. 
Campbell,  16  S.  D.  231,  92  N.  W.  24. 

Corson,  P.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  an  order  over- 
ruling the  demurrer  interposed  by  the  de- 
fendant to  plaintiff's  complaint.  The  ac- 
tion was  instituted  to  recover  damages  for 
an  alleged  assault  and  battery  committed 
by  one  of  the  defendant's  employees  upon 
the  person  of  the  plaintiff.  The  plaintiff, 
in  his  complaint,  alleges,  in  substance,  that 
the  defendant  is  a  railroad  corporation; 
that  on  the  26th  day  of  January,  1903,  and 
for  a  long  time  prior  thereto,  one  Berit 
Pramhus  was  the  owner  and  in  possession 


therefor,  in  the  absence  of  an  express  direc- 
tion by.  him  to  commit  them,  on  the  theory 
that  the  law  will  not  presume  him  to  have 
intended   the  commission  of  a  crime. 

Thus,  to  render  a  principal  liable  for  the 
acts  of  a  servant  in  a  matter  that  could  not 
lawfully  be  done  by  himself,  there  can  be  no 
implied  authority. — there  must  be  an  express 
authority.  Sagers  v.  Nuckolls,  3  Colo.  App.  95, 
32  Pac.  187. 

A  New  York  case,  which  is  decided  largely 
on  this  theory,  is  Praser  v.  Freeman,  43  N.  Y. 
566.  3  Am.  Rep.  740  (infra,  IV.).  But  it  is 
doubtful  whether  this  decision  is  in  accord 
with    later  New  York  doctrine. 

Denver  &  R.  G.  R.  Co.  v.  Harris.  3  N.  M. 
114,  2  Pac.  369,  however,  is  an  Illustration 
of  the  fact  that  this  principle  may  be  out- 
weighed by  circumstances  showing  estoppel,  or 
of  such  a  nature  as  Irresistibly  to  compel 
the  application  of  the  doctrine  of  implied 
assent.  From  the  facts,  it  appears  that  a 
railroad  company,  acting  by  an  armed  force 
of  several  hundred  of  its  agents  and  employees, 
and  under  Its  vice  president  and  assistant 
general  manager,  attacked  with  deadly  weap- 
ons the  agents  and  employees  of  another  rail- 
road company  having  charge  of  a  railroad,  and 
took  forcible  possession  thereof.  During  the 
course  of  the  demonstration,  an  employee  of 
the  attacked  company,  while  on  a  hand  car 
on  the  track  of  the  road,  in  the  line  of  his 
employment,  was  fired  upon  by  men  as  he 
was  passing,  and  seriously  wounded.  In  an 
action  of  trespass,  subsequently  .brought  by 
him  against  the  attacking  railroad  company 
for  damages  for  the  bodily  Injuries  received, 
it  was  contended,  on  behalf  of  the  defendant, 
that,  Inasmuch  as  there  was  no  direct  proof 
that  the  Identical  men  who  did  the  shooting 
had  any  specific  orders  or  direction  from  the 
corporate  authorities  so  to  act.  the  court  ought 
to  assume  that  no  such  orders  or  directions 
existed,  and  that  these  particular  men  were 
acting  entirely  on  their  own  behalf  and  In- 
dependently of  the  corporation  ;  but  the  court 
refused  to  sustain  the  contention  in  view 
of  the  fact  that.  Immediately  upon  the  forci- 
ble seizure  of  the  railroad,  the  railroad  com- 
pany entered  into  possession  and  assumed 
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control  of  it,  and  for  a  time  used  and  operated 
it  as  its  own.  This  the  court  regarded  as 
a  strong  circumstance  tending  to  establish 
that  its  agents  and  employees,  in  taking  pos- 
session, were  acting  within  the  scope  of  their 
employment  and  under  the  direction  of  their 
principal ;  and  the  court  said  that,  to  assume 
that  the  particular  men  who  did  the  Injury 
complained  of  in  the  case  at  bar  were  acting 
entirely  on  their  own  behalf,  would  be  like 
an  assumption  that  skirmishers  in  battle,  be- 
cause somewhat  detached  from  the  main  body 
of  troops,  did  not  belong  to  the  army,  but  were 
fighting  independently  on  their  own  account. 
Denver  &  R.  G.  R.  Co.  v.  Harris,  3  N.  M.  114, 
2  Pac.  369. 

IV.  Acts    icithin    apparent    scope    of    employ- 
ment. 

a.  In  general. 

The  true  rule,  and  the  one  with  which  the 
majority  of  the  decisions  harmonize,  seems  to 
be  that,  for  the  acts  of  the  servant,  within 
the  general  scope  of  his  employment,  while 
engaged  in  his  master's  business,  and  done  with 
a  view  to  the  furtherance  of  that  business 
and  the  master's  interest,  the  master  will  be 
responsible,  even  though  the  acts  be  done 
wantonly  and  wilfully;  but  (infra,  V.),  If  the 
servant  goes  outside  of  his  employment,  and. 
without  regard  to  his  service,  maliciously,  or 
In  order  to  effect  some  purpose  of  his  own. 
causes  damage  to  another  the  master  Is  not 
responsible. 

Jackson  v.  American  Telbph.  &  Teleg.  Co. 
is  a  conspicuously  clear  exponent  of  the  first 
part  of  the  rule  above  set  out. 

But  the  correctness  of  the  decision  in  Waaler 
v.  Great  Northern  R.  Co.  is  not  so  clear, 
judged  by  this  rule.  The  court  seems  to  at- 
tempt to  decide  whether  the  servant's  act 
was  within  the  line  of  his  duty. — something 
he  ought  to  have  done. — rather  than  whether 
it  was  done  in  the  furtherance  of  his  master's 
interests  in  contradistinction  to  his  own.  The 
decision  is  thus  reached  from  an  entirely  dlf- 
erent  standpoint,  viz.,  the  master's  assent, 
rather  than  the  servant's  motive.     It  is  obvious 
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of  certain  real  estate  described  in  the  com- 
plaint: that,  upon  the  said  26th  day  of 
January,  the  said  defendant,  under  instruc- 
tions of  one  of  its  general  superintend- 
ents, ordered  and  commanded  its  section 
crew,  of  which  Henry  Doust  was  foreman 
and  Edward  Faust  was  one  of  the  laborers, 
together  with  other  men,  to  enter  upon  the 
premises  above  described,  belonging  to  the 
said  Berit  Pramhus,  adjacent  to  the  de- 
fendant company's  right  of  way,  and  at  a 
distance  of  not  less  than  50  feet  from  the 
outside  of  the  said  right  of  way,  for  the 
purpose  of  building  and  constmcting  a 
snow  fence,  which  said  entry  was  made 
upon  the  said  premises  without  the  consent 
of  the  said  Berit  Pramhus,  and  against  her 
protest ;  that  the  said  Henry  Doust  was  the 
foreman  in  charge  of  the  said  section  crew, 
and,  with  the  authority  of  the  said  defend- 
ant company,  who  performed  the  act  com- 
plained of,  and  his  crew  of  men,  including 
the  said  Edward  Faust,  were  attempting  to 
build  and  construct  the  snow  fence  upon 
the  land  aforesaid;  and  said  Berit  Pram- 
hus instructed  the  said  plaintiff  to  go  to 
the  said  Henry  Doust,  as  foreman  of  said 
section  crew,  and  to  advise  him  not  to 
place  said  snow  fence  upon  said  land,  and 
to  remonstrate  with,  and  to  forbid  them  so 
to  do;  that  the  plaintiff,  complying  with 
such  request,  and  in  obedience  to  the  com- 


mands of  said  Berit  Pramhus,  for  whom  he 
was  then  employed,  went  to  the  said  Henry 
Doust,  foreman  of  the  said  section  crew, 
and  to  said  crew,  and  remonstrated  with 
them,  and  forbade  them  to  erect  and  con- 
struct a  snow  fence  upon  said  land,  and  de- 
manded of  them  that  they  remove  the  same 
therefrom,  whereupon,  at  the  instance  and 
request  of  the  said  Henry  Doust,  the  section 
foreman  as  aforesaid,  acting  in  behalf  and 
for  the  benefit  of  the  said  defendant  com- 
pany, commanded  the  said  Edward  Faust 
to  "  go  after  "  the  said  plaintiff,  and  there- 
upon the  said  Edward  Faust  did  wilfully 
and  wantonly,  and  with  force  and  arms, 
and  without  any  just  provocation  therefor, 
beat  and  strike  this  plaintiff  with  his 
clenched  fist,  thereby  knocking  him  down, 
and  did  then  and  there  kick  this  plaintiff 
roughly  and  viciously  with  both  of  his  feet 
in  the  side,  whereby  and  on  account  of  said 
wilful  and  malicious  striking  and  kicking 
by  the  said  Edward  Faust  of  this  plaintiff, 
and,  while  the  said  Edward  Faust  was  act- 
ing for  and  in  behalf  of  the  said  defendant 
company,  he  did  cause  the  face  of  the  said 
Lars  O.  Waaler  to  become  sore,  swollen, 
and  bleeding,  and  did  fracture  and  break 
one  or  more  of  the  ribs  of  the  said  Lars  O. 
Waaler,  thereby  causing  him  great  bodily 
harm,  suffering,  and  injury,  rendering  him 
unable  to  perform  manual  labor;  all  to  his 


that  this  doctrine  excludes  all  possibility  of 
the  master's  liability  for  the  servant's  wilful 
or  ill-advised  acts,  although  done  by  him  in 
his  zeal  for  the  furtherance  of  his  master's 
interests.  It  would  seem,  from  a  review  of 
the  decisions,  that  such  a  doctrine,  while 
formerly  countenanced,  has  been  gradually 
left  behind,  and  that  the  master  is  now  held 
to   a    stricter   rule   of    liability. 

A  New  York  case,  which  was  decided  along 
the  lines  of  Waaler  v.  Great  Northern  R. 
Co.  is  Fraser  v.  Freeman,  43  N.  Y.  566,  3 
Am.  Rep.  740.  From  the  facts  it  appears 
:hnt  one  claiming  the  right  to  the  use  of  a 
basement  under  premises  occupied  by  another, 
who  denied  the  right.  In  attempting  to  enforce 
his  claim,  called  to  his  assistance  two  servants, 
asking  the  latter  to  go  in  with  him  and  fight 
It  out.  Armed  with  a  crow-bar,  a  hammer, 
and  a  pistol,  the  three  went  upon  the  premises, 
and,  meeting  with  opposition  to  his  attempt 
to  place  some  machinery  in  the  basement,  the 
master  became  Involved  In  a  disturbance,  par- 
ticipated in  by  his  servants,  and  during  the 
commotion  one  of  the  latter  fired  a  shot  at 
the  occupant  of  the  premises,  which  subse- 
quently resulted  in  his  death.  In  the  lower 
court  (56  Barb.  234),  the  master  attempted 
to  escape  liability  for  the  killing  upon  the 
ground  that  the  act  of  the  servant  was  wil- 
ful, and  that  there  was  no  evidence  tending 
to  show  that  it  was  flone  by  his  authority 
or  direction ;  but  the  court  held  that,  the 
master  having  invited  the  fight  which  he  asked 
the  servant  to  see  out,  and  having  Initiated 
the  disturbance,  the  consequences  thereof  should 
be  visited  upon  him ;  that  the  servant's  act 
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in  firing  upon  the  deceased  was,  even  if  wilful, 
but  one  of  the  consequences  of  the  enterprise 
in  which  he  had  engaged  at  the  solicitation 
of  the  defendant ;  that  he  went  in  to  fight 
it  out,  having,  to  the  master's  knowledge,  a 
pistol  In  his  possession,  and  violence  by  him, 
either  by  the  use  of  the  pistol  or  of  any  other 
weapon,  in  the  melee  which  the  master  created, 
was  fully  within  the  employment  of  the  serv- 
ant, when  used  against  the  deceased,  wbose 
vanqulshment  was  the  master's  object.  If  the 
act  complained  of  was  the  possible  result  of 
the  employment,  the  master  must  answer  for 
the  act  done.  But,  upon  an  appeal  being 
taken,  this  decision  was  reversed  by  the  court 
of  appeals  In  43  N.  Y.  566,  3  Am.  Rep.  740. 
upon  the  ground  that  a  principal  cannot  be 
held  liable  for  the  malicious  and  wilful  act 
of  a  servant,  done  without  his  direction  or 
assent.  The  court  assumed,  for  the  purposes 
of  the  appeal,  that  the  master  was  a  tres- 
passer, seeking  by  force  to  enter  upon  the 
premises  In  dispute;  and  that  the  servant 
and  the  other  persons  aiding  him  were  employed 
with  a  design  to  overcome  all  opposition  and 
to  use  such  force  as  should  be  necessary  to 
accomplish  the  purpose,  and  that  this  was 
illegal,  and,  therefore,  that  the  master,  having 
put  the  others  in  motion,  was  answerable  for 
all  the  necessary  or  legal  and  natural  conse- 
quences that  might,  in  the  ordinary  and  natu- 
ral course  of  events,  follow :  that,  to  this 
extent,  he  must  be  regarded  as  Intending  all 
the  consequences  of  the  proceedings  instituted 
and  carried  on  by  him,  and  that  the  law 
holds  that  he  ought  to  have  foreseen  whatever 
results    would    naturally    or    necessarily    flow 
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damage  in  the  sum  of  $1,500.  The  demur- 
rer to  the  complaint  was  interposed  upon 
the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action.  The  question  for  determination 
by  this  court  is,  Can  the  railroad  company 
be  held  liable,  upon  the  facts  as  stated,  for 
the  act  of  Edward  Faust  in  assaulting  and 
beating  the  plaintiff? 

It  will  be  observed  that  the  defendant, 
through  its  general  agent,  directed  its  sec- 
tion foreman  or  boss  to  construct  a  snow 
fence  on  the  land  of  Berit  Pramhus  without 
the  line  of  the  railroad  property,  and  that 
the  section  foreman  took  with  him  certain 
of  his  crew,  among  whom  was  Edward 
Faust,  to  perform  the  work  as  directed  to 
be  done;  that,  while  constructing  the  said 
fence,  the  plaintiff,  under  the  instruction  of 
Berit  Pramhus,  the  owner  of  the  land,  for- 
bade them  to  erect  the  same,  and  requested 
them  to  remove  the  part  completed  there- 
from; that  thereupon  the  foreman*  directed 
said. Faust  to  "go  after"  the  said  plaintiff, 
and  thereupon  the  said  Faust  did  "  wilfully, 
wantonly,  and  with  force  and  arms,  and 
without  just  provocation  therefor,  beat  and 
strike  the  plaintiff,"  and  continued  his  as- 
sault upon  him  by  striking  and  kicking 
him,  resulting  in  serious  injuries  to  the 
plaintiff.  It  is  contended  by  the  appellant 
that,  in  making  .this  assault  upon  the  plain- 
tiff, neither  Faust,  who  made  the  actual 
assault,  nor  the  foreman,  who  instructed 
him  to  make  it,  was  acting  in  the  line  of 
his  duty  as  employee  of  the  company,  and 
that  the  assault  so  made  was  the  wilful 
and  malicious  act  of  the  foreman  and  of 


said  Faust,  for  which  the  defendant  com- 
pany is  not  liable.  It  is  insisted  by  the  re- 
spondent, in  support  of  the  court's  ruling 
upon  the  demurrer,  that  the  acts  of  the 
foreman  and  Faust  were  done  by  them  in 
furtherance  of  their  employment,  and  were 
within  the  rule  laid  down  by  the  courts 
holding  the  principal  liable  for  the  acts  of 
its  employees.  The  rule  applicable  to  this 
class  of  cases  is  thus  stated  by  the  supreme 
court  of  Connecticut  in  Stone  v.  Hills,  45 
Conn.  47,  29  Am.  Rep.  635:  "  For  all  acts 
done  by  a  servant  in  obedience  to  the  ex- 
press orders  or  directions  of  the  master,  or 
in  the  execution  of  the  master's  business, 
within  the  scope  of  his  employment,  and 
for  acts  in  any  sense  warranted  by  the  ex- 
press or  implied  authority  conferred  upon 
him,  considering  the  nature  of  the  services 
required,  the  instructions  given,  and  the  cir- 
cumstances under  which  the  act  is  done, 
the  master  is  responsible;  for  acts  which 
are  not  within  these  conditions,  the  servant 
alone  is  responsible."  Of  these  conditions 
of  liability  the  one  under  which  the  present 
case  comes,  if  it  comes  under  any  of  them, 
is  the  one  for  acts  done  "  in  the  execution 
of  the  master's  business  within  the  scope  of 
his  employment."  While  the  rule  itself  is 
simple,  there  is  great  difficulty  in  its  ap- 
plication, for  the  reason  that  in  many  cases 
it  is  not  easy  to  determine  when  the  em- 
ployee is  acting  in  the  execution  of  the  mas- 
ter's business  and  within  the  scope  of.  his 
employment.  It  is  clear  from  the  allega- 
tions in  the  complaint  that  the  defendant 
owed  no  duty,  by  contract  or  otherwise,  to 
protect  the  plaintiff  from  the  wilful  assault 


from  his  unlawful  act,  and  that  he  would  be 
held  liable  for  all  acts  done  by  bis  agents  In 
furtherance  of  the  general  design,  or  which 
legitimately  and  naturally  result  therefrom ; 
but  that,  for  the  unauthorized  and  wilful  or 
malicious  acts  of  his  agent,  the  principal  is 
never  liable,  neither  Is  he  for  those  which 
are  remote  and  barely  possible ;  and,  If  they 
be,  at  the  same  time,  criminal,  it  would  be 
violating  one  of  the  plainest  principles  of  pre- 
sumptive evidence  to  say  that  he  intended 
them ;  and,  therefore,  in  the  absence  of  evi- 
dence of  any  direction  by  the  master  to  the 
servant  to  fire  the  fatal  shot,  he  could  not  be 
held  liable  for  the  act  of  the  servant  In 
so  doing,  since  wilful  murder  was  a  scarcely 
possible  result  of  the  action  of  the  master, 
and  could  not  be  presumed  to  have  been  within 
his  intent.  To  this  holding  there  were  two 
dissents. 

It  Is  doubtful,  however,  whether  this  case 
is  in  accord  with  the  later  New  York  doc- 
trine. Supporting  Its  statement  that  the  mas- 
ter is  never  liable  for  the  malicious  and  wil- 
ful act  of  his  servant,  done  without  his  direc- 
tion or  assent,  the  early  case  of  Wright  v. 
Wilcox,  19  Wend.  343,  32  Am.  Dec.  507,  which 
lays  down  that  doctrine,  Is  cited ;  but  that 
case  has  been  subsequently  limited  and  quali- 
fied until  the  New  York  rule  is  the  one  first 
above  stated. 
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b.  Excessive  force. 

It  is  said,  arguendo,  in  Jones  v.  St.  Louis, 
N.  &  P.  Packet  Co.  43  Mo.  App.  398,  that, 
where  the  authority  given  to  the  servant  im- 
plies the  use  of  force,  the  master  Is  always 
responsible  for  the  excess  of  force  used,  even 
though  it  is  wilful ;  that  the  master,  having 
authorized  the  servant  to  use  force,  Is  liable 
for  its  abuse. 

The  court,  in  Howe  v.  Newmarch.  12  Allen, 
49,  states  the  rule  as  follows :  "  The  master 
is  not  responsible  as  a  trespasser,  unless,  by 
direct  or  implied  authority  to  the  servant,  he 
consents  to  the  wrongful  act.  But,  if  the 
master  gives  an  order  to  a  servant  which 
implies  the  use  of  force  and  violence  to  others, 
leaving  to  the  discretion  of  the  servant  to 
decide  when  the  occasion  arises  to  which  the 
order  applies,  and  the  extent  and  kind  of 
force  to  be  used,  he  is  liable  if  the  servant, 
in  executing  the  order,  makes  use  of  force 
in  a  manner,  or  to  a  degree,  which  Is  unjusti- 
fiable." 

It  was  incidentally  held  In  Griffith  v. 
Friendly,  30  Misc.  393,  62  N.  Y.  Supp.  391, 
that,  if  a  master  authorized  his  servants 
wrongfully  to  take  property  from  the  posses- 
sion of  another,  and,  through  lack  of  judg- 
ment or  discretion,  they  went  beyond  the 
strict    line    of    their    duty    or    authority    and 
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of  its  employees,  and  it  does  not  appear 
from  these  allegations  that  the  foreman  or 
employees  were  expressly  or  impliedly  au- 
thorized to  commit  the  assault  complained 
of  upon  the  plaintiff.  The  plaintiff  was 
not  interfering  with  the  act  of  the  foreman 
and  employees  in  erecting  the  fence  they 
were  ordered  to  erect,  nor  did  he  threaten 
to  interfere  with  them.  He  simply  per- 
formed the  duty  imposed  upon  him  by  the 
owner  of  the  property  to  remonstrate  with 
them  against  erecting  the  fence,  and  re- 
quest them  not  to  proceed  further.  The 
act  of  the  foreman  in  directing  the  em- 
ployee, and  the  act  of  the  employee  in  as- 
saulting the  plaintiff,  were  clearly  without 
the  scope  of  their  authority.  The  facts,  as 
disclosed  by  the  complaint,  bring  the  case 
within  the  principles  of  the  case  of  Holler 
V.  Roas  (1902)  68  X.  J.  L.  324,  59  L.  R.  A. 
943,  96  Am.  St.  Rep.  546,  53  Atl.  472,  in 
which  the  court  of  errors  and  appeals  of 
New  Jersey  held  that  "the  servant  of  the 
master  cannot  bind  the  master  to  respond 
in  damages  to  the  plaintiff,  unless  it  be 
shown  that  the  act  which  the  servant  did, 


which  caused  the  injury,  was  an  act  which 
was  expressly  or  by  necessary  implication 
within  the  line  of  his  duty  under  his  em- 
ployment; "  and  that  learned  court  held 
that  the  trial  court  erred  in  refusing  to 
direct  a  verdict  for  the  defendant.  The 
facts  in  that  case  are  quite  analogous  to 
those  in  the  case  at  bar.  The  defendant 
was  the  owner  of  personal  property  situ- 
ated upon  a  wharf,  and  the  servant  who 
made  the  assault  complained  of  was  em- 
ployed by  the  defendant  to  guard  the  prop- 
erty and  prevent  its  being  stolen.  Early  in 
the  evening  three  men  appeared  upon  the 
wharf,  among  whom  was  the  plaintiff,  and, 
upon  demand  of  the  servant,  refused  to 
throw  up  their  hands,  and,  starting  to  run 
away,  the  plaintiff  was  shot  and  seriously 
wounded  by  the  servant:  but  it  did  not  ap- 
pear that  the  plaintiff,  or  those  with  him, 
attempted  in  any  manner  to  interfere  with 
the  goods  of  the  defendant,  and  the  court, 
after  a  very  full  discussion  of  the  question 
and  consideration  of  the  authorities,,  con- 
cludes its  opinion  as  follows:  "When  the 
plaintiff    rested    his    case    the    defendant 


Inflicted  a  personal  Injury  upon  the  person 
from  whom  they  were  taking  the  property, 
the  master  is  liable. 

A  collector  of  an  Instalment  house,  whose 
duty  it  was  to  retake  property  when  payments 
were  not  made  thereon,  called  at  the  resi- 
dence of  a  woman  to  obtain  payment  for  a  baby 
carriage  or  the  possession  thereof.  T'pon  be- 
ing informed  that  a  payment  was  not  ready, 
he  expressed  his  intention  to  take  the  carriage, 
and,  consent  thereto  being  refused,  he  at- 
tempted to  enter  the  house,  and,  upon  being 
resisted,  he  overcame  the  resistance  with  force, 
and  In  so  doing  assaulted  the  woman,  tearing 
her  dress  and  inflicting  upon  her  some  bodily 
Injury.  It  was  insisted  that  the  assault  was 
beyond  the  scope  of  the  collector's  employment, 
and,  therefore,  that  his  employer  was  not 
chargeable  with  its  consequences ;  but  the  court 
held  that,  when  he  proceeded  to  take  the 
property,  he  was  acting  in  the  business  of  his 
employer,  and  In  that  sense  in  the  scope 
of  his  employment,  and,  although  his  action 
to  accomplish  such  purpose  may  have  been 
wilful  on  his  part,  his  employer  was  not. 
for  that  reason,  necessarily  relieved  from 
the  consequences  of  his  conduct  while  so  en- 
gaged, and  judgment  of  the  county  court  In 
favor  of  the  plaintiff  was  affirmed.  O'Connell 
v.   Samuel,  81   Hun.  3,r>7,  30  X.  Y.   Supp.   889. 

So,  where  an  employee  was,  as  could  be 
Inferred  from  the  testimony,  authorized  to  go 
to  a  house  and  remove  furniture  upon  which 
instalments  were  due,  the  master  is  liable 
for  an  assault  committed  while  accomplishing 
the  errand,  since  it  was  committed  in  the 
course  of  the  employment.  Peddle  v.  Gaily, 
95  N.  Y.  Supp.  652. 

A  master  directed  three  servants  to  go  to 
a  house  and  collect  a  balance  due  on  furniture 
leases  or  remove  the  furniture.  In  carrying 
out  this  direction,  the  servants  violently  kicked 
and  struck  the  occupants  of  the  house,  and 
an  action  was  afterwards  brought  against 
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the  employer  to  recover  the  damages  sustained. 
The  court  held  that,  if  the  acts  complained 
of  were  done  in  the  execution  of  the  authority 
given  by  the  master,  and  for  the  purpose 
of  performing  what  he  had  directed,  he  was 
responsible  whether  the  wrong  done  was  oc- 
casioned by  negligence  or  by  a  wanton  and 
reckless  purpose  to  accomplish  his  business 
in  an  unlawful  manner.  Levi  v.  Brooks,  121 
Mass.  501. 

An  employee  sent  by  his  employer,  an  organ 
dealer,  to  regain  possession  of  an  organ  upon 
which  instalments  were  due,  upon  being  re- 
sisted in  his  attempt  to  gain  entrance  Into 
the  house,  overcame  the  resistance  by  assault- 
ing the  occupant.  In  holding  the  master  liable 
for  the  injury  sustained,  the  court  remarks 
that,  "  If  the  servant  has  been  intrusted  by 
the  master  with  the  performance  of  any 
duty,  or  the  management  of  any  business,  and 
the  servant,  in  the  performance  of  the  duty 
or  management  of  the  business,  from  an 
erroneous  impression  on  his  part  as  to  the 
extent  of  the  authority  with  which  be  has 
been  intrusted,  exceeds  such  authority,  and 
injury  results,  the  master  Is  liable  to  the 
person  damnified  by  the  servant's  act."  Fer- 
guson v.  Roblln,  17  Ont.  Rep.  167. 

c.  Obnoxious  conduct. 

A  railroad  company  employed  two  persons 
as  watchmen,  it  being  their  duty  to  keep  per- 
sons from  purloining  property  from  the  rail- 
road yard 8  and  to  search  for  any  property 
of  the  company  that  had  been  taken  away. 
Some  railroad  ties  being  missing,  the  watch- 
men went  to  plaintiff's  house,  where  it  was 
supposed  the  ties  had  been  taken,  and,  as  the 
plaintiff  alleged,  opened  trunks  containing 
clothing,  rummaged  the  premises,  and  made 
themselves  obnoxious  generally,  their  conduct 
being  overbearing  and  brutal  In  the  extreme, 
and    such    as   seriously   to   frighten    the   occu- 
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moved  to  nonsuit  '  because  there  is  no  testi- 
mony in  this  case  which  would,  if  true, 
operate  to  bind  the  defendant.  .  .  .'  A 
careful  examination  of  the  plaintiff's  proof 
makes  it  clear  that  such  was  the  fact.  The 
shooting  by  the  servant  of  the  defendant 
was  not,  under  the  proof  made  by  the  plain- 
tiff, shown  to  have  been  done  while  the 
servant  was  acting  within  the  line  of  his 
duty  or  employment,  and  a  nonsuit  should 
have  been  granted.  Its  refusal  was  error, 
and  for  this  cause  the  judgment  should  be 
reversed."  We  shall  not  attempt  to  review 
the  numerous  cases  bearing  Upon  this  ques- 
tion, and  shall  only  cite  a  few  in  support  of 
the  view  we  take  of  the  case.  Henry  v. 
Pittsburgh  &  L.  E.  R.  Co.  139  Pa.  289,  21 
Atl.  157;  Vanderbilt  v.  Richmond  Turnp. 
Co.  2  N.  Y.  479,  51  Am.  Dec.  315;  Sogers 
v.  Nuckolls,  3  Colo.  App.  95,  32  Pac.  187; 
Dolan  v.  Hubinger,  109  Iowa,  408,  80  N. 
W.  514;  Holler  v.  Ross,  68  N.  J.  L.  324,  56 
L.  R.  A.  943,  96  Am.  St.  Rep.  546,  53  Atl. 
472;  Missouri  P.  R.  Co.  v.  Divinney  (Kan.) 
69  Pac.  352;  Isaacs  v.  Third  Ave.  R.  Co.  47 
N.  Y.  122,  7  Am.  Rep.  418.  I 


The  learned  counsel  for  the  plaintiff  has 
cited  a  large  number  of  authorities,  but 
they  are  mostly  railroad  cases,  in  which 
parties  have  been  assaulted  or  injured  by 
conductors,  trainmen,  or  station  agents, 
and  where  the  defendant  was  held  to  owe 
a  duty  to  passengers  to  protect  them  from 
assaults  and  ill  treatment  while  transport- 
ing them  on  their  trains.  It  is  true  it  is 
alleged  in  the  complaint  in  the  case  at  bar 
that  the  assault  of  the  employee  was  made 
while  acting  within  the  scope  of  his  au- 
thority, but  this  is  the  statement  of  a  con- 
clusion of  law,  and  not  of  a  fact.  From  the 
facts  stated,  it  is  the  duty  of  the  court  to 
determine  whether  or  not  the  employee  was 
in  fact  acting,  at  the  time  of  making  the 
assault,  within  the  line  of  his  duty  as  such 
employee  in  this  case,  as  the  facts  are  fully 
set  out  in  the  complaint,  and,  for  the  pur- 
pose of  the  decision  upon  the  demurrer, 
must  be  taken  to  be  true. 

Our  conclusion  is  that  the  Circuit  Court 
erred  in  overruling  the  demurrer,  and  the 
order  of  that  court  is  reversed. 


pants  of  the  house.  It  was  contended  by  the 
railroad  company  that  It  was  not  liable  for 
the  acts  of  Its  watchmen,  since  the  acts  com- 
plained of  were  outside  the  scope  of  their 
employment,  and  not  in  the  furtherance  of  the 
services  they  were  engaged  to  perform ;  but 
the  court  refused  to  sustain  the  contention, 
holding  that  the  case  was  within  the  general 
rule  that  the  master  Is  responsible  for  the 
torts  of  his  servants,  done  with  a  view  to 
the  furtherance  of  the  master's  business, 
whether  the  same  be  negligently  or  wilfully 
done,  since  it  was  apparently  within  the  scope 
of  such  servant's  agency.  Leech  v.  Great 
Northern  R.  Co.  93  Minn.  435,  101  N.  W.  065. 

d.  Conversion  of  property  severed. 

A  telegraph  company,  by  Its  agents  and  serv- 
ants, committed  a  trespass  upon  the  property 
of  an  electric  power  company  by  cutting  cer- 
tain wires  of  the  latter  company  which  had 
been  attached  to  Its  fixtures.  After  so  cutting 
the  wires,  the  servants  carried  them  away. 
Upon  the  question  as  to  the  telegraph  com- 
pany's liability  for  the  acts  of  its  servants 
in  thus  converting  the  wires.  It  was  stated 
that  such  torts  were  not  within  the  scope 
of  their  employment  by  the  telegraph  company, 
and  that  the  latter,  therefore,  could  not  be 
held  liable  for  them.  The  court.  In  holding 
to  the  opposite  view,  that  the  employer  was 
liable  for  the  acts  in  question  of  Its  em- 
ployees, said  that  authorities  could  be  found, 
both  In  England  and  in  this  country,  upholding 
the  doctrine  insisted  upon,  but  that  there  had 
been  a  gradual  tendency  to  increase  the  lia- 
bility of  the  master  for  the  acts  of  the  em- 
ployee, done  not  only  within  the  scope  of  his 
employment,  but  also  within  the  scope  of  the 
business  with  which  he  was  intrusted,  and 
that  the  conversion  of  the  wire  in  this  Instance 
was  an  act  so  closely  and  intimately  connected 
with   the  employment  of  the   servants   to  cut 
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it  from  the  fixtures  as  directed  by  the  em- 
ployer that  it  was  but  just  to  hold  him  liable 
therefor.  Electric  Power  Co.  v.  Metropolitan 
Teleph.  &  Teleg.  Co.  75  Hun.  68,  27  N.  Y. 
Supp.  93,  Affirmed  in  148  N.  Y.  796,  43  N.  E. 
986. 

V.  Acts  outside  apparent  scope  of  employment. 

If  the  servant  goes  outside  of  his  employ- 
ment, and,  in  order  to  effect  some  purpose  of 
his  own,  causes  damage  to  another,  the  master 
Is  not  responsible. 

The  employers  were  engaged  In  decorating 
a  building,  and  employed  two  servants  to  assist 
them.  It  becoming  convenient.  In  the  prose- 
cution of  the  work,  to  enter.  In  his  absence, 
a  room  in  the  building,  to  the  exclusive 
possession  of  which  the  owner  was  entitled, 
and  the  door  of  which  was  locked,  one  of  the 
servants,  by  direction  of  the  employers, 
entered  the  room  through  the  window  and 
admitted  the  other  servant  by  the  door.  They 
remained  in  the  room  an  hour  or  so,  during 
which  time  one  or  both  of  them  stole  a  dia- 
mond ring.  In  an  action  against  the  em- 
ployers for  the  conversion  of  the  ring,  the 
court  held  that  the  employers  were  not  liable 
for  the  larceny  of  the  ring  in  any  form  of 
action,  on  the  ground  that  the  larceny  was 
not  the  Immediate  or  direct  result  of  the 
unlawful  act  which  the  employers  directed : 
that  theft  was  not  the  business  for  which  the 
servants  were  engaged,  nor  was  it  within 
the  scope  of  their  employment ;  and  that  the 
mere  fact  that  the  wrongdoers  were  the  serv- 
ants of  the  employers  was  not  sufficient  to 
make  the  latter  answerable  for  the  wrong. 
Searle  v.   Parke,   68   N.    H.   311,   34    Atl.   744. 

The  larceny  of  a  servant,  not  authorized  or 
ratified,  immediately  following  an  unwarranted 
trespass,  which  trespass  was  directed  and 
authorized  by  the  master,  Is  not  within  the 
scope  of  the  servant's  authority,  and  does  not 
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(139  N.  C.  347.) 

1.  A  matter  1m  liable  for  the  acts  of 
hi*  servant,  within  the  scope  of  his  em- 
ployment and  in  furtherance  of  the  business 
in  his  charge,  the  same  as  a  principal  is  for 
the  acts  of  his  agent. 

2.  A  telephone  company  Is  liable  for 
the  act  of  its  servant,  charged  with 
the  duty  of  setting  poles  and  stringing  wires 
over  a  certain  route,  in  causing  the  arrest 
of  a  landowner  along  the  route  to  get  him 
out  of  the  way  in  order  that  poles  may 
be  erected  and  wires  strung  over  his  prop- 
erty against  his  will. 

3.  Whether  the  act  of  a  servant  in  ar- 
rest ins;  a  person  was  for  the  further- 
ance of  his  master's  business,  or  solely 
for  his  own  purposes,  is  a  question  for  the 
Jury,  where  there  is  evidence  to  show  that 
it  was  to  get  the  person  out  of  the  way  in 
order  to  run  the  master's  telephone  line 
across  his  property  against  his  consent,  and, 
also,  that  It  was  because  of  an  assault  that 
the  person  arrested  had  made  on  the  servant. 

4.  Punitive  damages  may  be  awarded 
for  the  wrongful  arrest,  by  a  servant,  of  a 
landowner,  to  get  him  out  of  the  way  while 
poles  and  wires  are  strung  over  his  prop- 
erty against  his  will,  for  the  benefit  of  the 
master. 

5.  Want  of  probable  cause  Is  not  a  nec- 
essary element  in  a  cause  of  action  for  ma- 
licious abuse  of  process. 

(October    17,    1905.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Cumberland 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  alleged 
false  imprisonment.     Affirmed. 

Statement  by  Walker,  J.: 

Plaintiff  brought  this  action  to   recoveT 
damages   for   false   imprisonment.     He   al- 


leged that  one  McManus  caused  a  warrant 
to  be  issued  by  a  magistrate  for  his  arrest 
upon  the  charge  of  an  assault  with  a  gun, 
and  that  he  was  taken  into  custody  by  the 
sheriff  and  confined  in  jail  for  about  a  day. 
There  was  evidence  tending  to  prove  the 
false  arrest  and  imprisonment,  and  the  case- 
turns  upon  the  question  whether  McManus- 
acted  for  and  in  behalf  of  the  defendant,  as 
its  agent,  in  suing  out  the  warrant. 

The  issues  submitted,  with  the  answer* 
thereto,  were  as  follows: 

( 1 )  Was  J.  C.  McManus  the  agent  of 
the  defendant  company  and  in  charge  of 
the  work? 

A.     Yes. 

(2)  Did  J.  C.  McManus  procure  the 
plaintiff  to  be  arrested,  for  the  purpose  of 
getting  him  out  of  the  way,  in  order  to  put 
up  the  telephone  and  telegraph  poles  across 
the  plaintiff's  land  while  he  (the  plaintiff) 
was  under  arrest? 

A.     Yes. 

(3)  Was  such  arrest  without  probable 
cause,  and  for  the  purpose  of  enabling  the 
defendant's  agents  and  servants  to  put  up 
the  telephone  and  telegraph  poles  over  said 
land  claimed  by  the  plaintiff? 

A.     Yes. 

(4)  Did  the  defendant  company,  by  it* 
agents  and  servants,  put  up  telephone  and 
telegraph  poles  across  the  land  claimed  by 
the  plaintiff  while  the  plaintiff  was  under 
arrest,  and  still  continue  to  keep  said  poles 
and  continue  to  use  them? 

A.  Yes. 

(5)  What  damage,  if  any,  is  the  plain- 
tiff entitled  to  recover? 

A.     $900. 

There  was  evidence  tending  to  show  that 
the  American  Telephone  &  Telegraph  Com- 
pany was  extending  its  line  into  Cumber- 
land county,  and  that  McManus  was  in 
charge  of  a  squad  of  hands  who  were  put- 
ting up  and  stringing  wires  on  them  near 
the  plaintiff's  home.    Plaintiff  testified  that 


make  the  master  liable,  as  held  In  Harbison  v. 
Illff,  8  Ohio  N.  P.  392,  10  Ohio  8.  &  C.  P. 
Dec.  58.  The  allegation  of  the  complaint  was 
that  the  master  authorized  and  directed  a 
forcible  entry  upon  premises  occupied  by  hia 
tenant,  but  the  damage  Is  alleged  to  have 
resulted  not  from  such  entry,  but  from 
"  wrongful  mutilating,  destroying,  taking,  and 
carrying  away,"  by  the  servant,  of  certain 
chattels,  without  any  charge  that  such  acts 
70  L.  R.  A. 


were  either  authorized,  directed,  or  ratified 
by  the  master,  or  any  allegation  of  facts 
warranting  the  Inference  that  the  mutilation, 
destroying,  or  taking  of  the  goods  was  in  any 
way  a  part  of,  or  connected  with,  the  servant's 
employment.  A  demurrer  on  the  ground  that 
the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  was  sustained. 

M.  M.  M. 
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**  McManus  'was  having  the  poles  put  up, 
the  wire  strung,  and  telling  the  hands 
where  to  go  and  what  to  do.  There  were 
35  or  40  hands,  and  McManus  was  in  en- 
tire control."  Another  witness,  John  C. 
Ratley,  testified :  "  I  saw  McManus  in 
charge  of  a  crowd  of  hands,  pushing  them 
on, — hurrying  them  up.  I  stayed  with  him 
awhile,  and  then  came  back  home.  He  had 
about  50  hands."  There  was  also  evidence 
tending  to  show  that  plaintiff  had  forbid- 
den McManus  from  erecting  poles  on  his 
land,  and  that  the  arrest  was  made  in  order 
to  put  him  out  of  the  way  until  the  work 
could  be  done;  McManus  having  threat- 
ened beforehand  to  put  plaintiff  out  of  the 
way  until  the  hands  could  do  the  work. 
The  poles  were  put  up  and  the  wire  strung 
while  the  plaintiff  was  under  arrest  or  in 
jail.  McManus  called  at  the  home  of  the 
officer,  and  told  him  he  wanted  the  arrest 
made,  and  that  it  must  be  done  that  eve- 
ning. He  hired  a  team,  and  an  officer  went 
with  him  to  the  plaintiff's  house  and  made 
the  arrest.  McManus  then  went  to  the 
place  where  the  hands  were  working,  and 
said  that  he  wanted  the  wire  put  up,  and 
that  he  would  pay  double  wages  for  the 
work  done  after  night.  They  commenced 
work  about  a  half  hour  after  sundown  and 
continued  into  the  night,  and  the  poles  were 
put  up  and  the  wire  strung.  When  plain- 
tiff refused  to  permit  them  to  construct  the 
line  upon  his  land  and  ordered  them  to 
leave,  McManus  replied:  "I  will  put  you 
out  of  the  way,  or  I  will  have  the  poles  up 
before  sundown."  When  the  case  was 
called  for  trial  before  the  justice,  McManus 
failed  to  appear,  and  the  plaintiff  was  dis- 
charged. The  justice  found  that  the  prose- 
cution was  frivolous  and  malicious,  and 
taxed  McManus  with  the  costs.  Defendant 
introduced  testimony  tending  to  show  that 
it  had  two  departments  engaged  in  the 
building  of  its  line,  the  right  of  way  and 
the  construction  departments,  and  that 
Fred  Linson  was  foreman  of  the  construc- 
tion department,  and  McManus  was  assist- 
ant foreman  and  employed  by  Linson,  the 
latter  having  been  appointed  by  Campbell, 
the  superintendent  of  construction;  that 
Jackson  assaulted  McManus  with  his  gun, 
and  that  the  arrest  had  nothing  to  do  with 
the  work  of  the  company  and  was  not  au- 
thorized by  the  company  or  any  of  its 
agents ;  that  Jackson  signed  a  "  voucher  " 
in  the  regular  form,  giving  defendant  the 
right  to  build,  operate,  and  maintain  its 
line  on  the  land,  stating  that  it  was  his 
wife's  property,  and  afterwards  claimed 
the  land  as  his  own  and  refused  to  carry 
out  the  agreement,  and  that  the  work  was 
done  by  Linson's  force  in  the  belief  that 
defendant  had  secured  the  right  to  use  it, 
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and  without  any  reference  to  plaintiff's 
arrest;  that  none  of  the  agents  or  servants 
of  defendant  was  authorized  to  arrest  the 
plaintiff;  and  that  McManus  was  not  with 
the  force  when  the  arrest  was  made.  These 
are  substantially  the  facts  which  the  testi- 
mony tended  to  establish  on  either  side,  and 
which  are  necessary  to  be  stated  for  an 
understanding  of  the  case.  The  defendant's 
counsel  asked  that  certain  instructions  be 
given  to  the  jury,  which  will  be  hereafter 
noticed.  After  a  motion  for  a  new  trial, 
which  was  refused,  judgment  was  entered 
upon  the  verdict.  Defendant  excepted  and 
appealed. 

Mr.  N.  A*  Sinclair  for  appellant. 

Mr.  Thomas  H.  Button,  for  appellee: 

For  an  assault  by  a  servant  of  a  corpo- 
ration, in  the  scope  of  his  employment, 
which  assault  caused-  the  injury,  the  de- 
fendant is  liable. 

Pierce  v.  North  Carolina  R.  Co.  124  N. 
C.  83,  44  L.  R.  A.  316,  32  S.  E.  399;  Cook 
v.  Southern  R.  Co.  128  X.  C.  336,  38  8.  E. 
925. 

Acting  in  the  general  scope  of  authority 
means  while  on  duty,  and  not  that  a  serv- 
ant was  authorized  to  do  such  acts. 

Lamb  v.  Littman,  128  X.  C.  363",  53  L. 
R.  A.  852,  38  S.  E.  911;  Strother  V.  Aber- 
deen d  A.  R.  Co.  123  N.  C.  197,  31  S.  E. 
386;  Gilbraith  v.  Lineberger,  69  N.  C.  145; 
Fogg.  v.  Boston  d  L.  R.  Corp.  148  Mass. 
513,  12  Am.  St.  Rep.  583,  20  X.  E.  109; 
Atchison,  T.  d  S.  F.  R.  Co.  v.  Henry,  55 
Kan.  715,  29  L.  R.  A.  465,  41  Pac.  952. 

A  corporation  is  liable  for  malicious 
prosecution  by  its  officers. 

Ricord  v.  Central  P.  R.  Co.  15  Nev.  167 ; 
Williams  v.  Gill,  122  X.  C.  967,  29  S.  E. 
879;  Shattuck  v.  Bill,  142  Mass.  56,  7  X. 
E.  39;  Collett  v.  Foster,  2  Hurlst.  &  N.  356. 

Or  its  servants. 

Wells  v.  Washington  Market  Co.  8 
Mackey,  385;  Krulevitz  v.  Eastern  R.  Co. 
143  Mass.  228,  9  X.  E.  613;  Denver  d  R.  G. 
R.  Co.  v.  Harris,  122  U.  S.  597,  30  L.  ed. 
1146,  7  Sup.  Ct.  Rep.  1286;  Pennsylvania 
Co.  v.  Weddle,  100  Ind.  138;  Green  v.  South- 
ern Exp.  Co.  41  Ga.  515 :  Jones  v.  Glass,  35 
X.  C.  (13  lied.  L.)  305;  Norfolk  d  W.  R. 
Co.  v.  Galliher,  89  Va.  639,  16  S.  E.  935; 
Lovick  v.  Atlantic  Coast  Line  R.  Co.  129 
X.  C.  427,  40  S.  E.  191. 

Whether  McManus  was  or  was  not  an 
agent  of  the  defendant  was  a  question  for 
the  jury. 

Hussey  v.  Norfolk  Southern  R.  Co.  98 
X.  C.  34,  2  Am.  St.  Rep.  312,  3  S.  E.  923; 
Daniel  v.  Petersburg  R.  Co.  117  X.  C.  592, 
23  S.  E.  327 ;  Duggan  v.  Baltimore  d  O.  R. 
Co.  159  Pa.  248,  39  Am.  St.  Rep.  672,  28 
Atl.  182,  186. 
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Walker,  J.,  delivered  the  opinion  of  the 
court: 

The  principal  questions  discussed  in  this 
court  related  to  the  competency  of  the  acts 
of  McManus  as  proof  of  his  agency  for  the 
defendant,  and  to  the  liability  of  the  defend- 
ant for  his  conduct  in  unlawfully  causing 
the  plaintiff's  arrest.  The  defendant's  coun- 
sel contended  that  no  authority  to  bind  the 
defendant  had  been  shown,  and  that  his 
acts  were  not  competent  to  show  any  such 
authority,  but  that  it  must  be  established, 
if  at  all,  by  evidence  independent  of  his  acts 
and  declarations.  It  is  common  learning 
that  acts  and  declarations  of  a  third  person 
are  not  evidence  against  a  party,  unless 
such  third  person  be  his  agent;  and  it  is 
equally  well  settled  that  the  agency  must 
be  first  shown  otherwise  than  by  such  acts 
and  declarations,  before  they  are  admissible. 
The  court  must  be  satisfied  that  the  agency 
has  been  shown,  at  least  prima  facie,  before 
anything  that  the  alleged  agent  has  said  or 
done  can  be  submitted  to  the  jury  as  evi- 
dence. Williams  v.  Williamson,  28  N.  C. 
(6  Ired.  L.)  281,  45  Am.  Dec.  494;  Orandy 
V.  Ferebee,  68  N.  C.  356;  Francis  v.  Ed- 
wards, 77  N.  C.  271;  Qilbert  v.  James,  86 
N.  C.  244;  Daniel  v.  Atlantic  Coast  TAne  R. 
Co.  13fr  N.  C.  517,  67  L.  R.  A.  455,  48  S.  E. 
816.  But  this  elementary  rule  has  not  been 
violated  in  this  case,  and  the  reason  upon 
which  it  is  founded  does  not  apply  to  the 
evidence  supposed  to  fall  under  its  con- 
demnation. The  court  expressly  charged 
the  jury  that  they  must  not  consider  any 
declarations  of  McManus  upon  the  question 
of  his  agency,  but  that  they  must  first  find 
upon  the  evidence,  excluding  his  declara- 
tions, that  he  was  the  agent  of  the  defendant 
in  charge  of  its  work,  and  authorized  to  act 
in  its  behalf  in  constructing  the  telegraph 
line,  before  any  of  his  acts  done  or  declara- 
tions made  in  the  prosecution  of  the  agency 
could  become  competent  against  the  defend- 
ant. In  passing  upon  the  question  of 
agency,  the  court  did  permit  the  jury  to 
consider  "  any  evidence  of  the  acts  of  Mc- 
Manus in  connection  with  the  work  of  the 
defendant,  and  whether  the  defendant  was 
putting  up  the  poles  on  the  land  claimed 
by  the  plaintiff,  and  whether  McManus  was 
in  charge  of  the  construction  work  with 
authority,  and  whether  he  was  in  control  of 
the  labor  and  material  and  gave  directions  " 
as  to  how  the  work  should  be  done.  But 
what  we  understand  the  court  to  mean  by 
this  instruction  is  that,  if  McManus,  by 
and  with  authority  of  the  company,  was 
doing  the  work  described,  he  was,  in  law, 
the  agent  of  the  company  to  the  extent 
of  charging  it  with  liability  for  his  acts  so 
done  in  furtherance  of  the  principal's  busi- 
ness; and  we  think  the  jury  must  have  so 
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understood  it.  Thus  construed;  the  charge 
did  not  leave  to  the  jury  the  bare  acta  of 
McManus  as  evidence  of  his  agency,  which 
would  clearly  have  been  error;  but  the  jury 
were  required  to  consider  all  the  evidence, 
for  the  purpose  of  finding  whether  he  had 
the  authority  to  act  as  he  did;  and  the 
particular  acts  of  McManus  were  mentioned, 
so  that  the  jury  might  intelligently  apply 
the  evidence  and  ascertain  whether  he  pos- 
sessed authority  to  do  those  particular  acts. 
There  was  evidence  of  his  authority,  for, 
it  must  be  remembered  that  the  defend- 
ant's witness,  Fred  Linson,  testified  that  he 
was  foreman  of  construction  and  McManus 
was  his  assistant.  It  makes  no  difference 
that  he  was  employed  directly  by  Linson. 
By  virtue  of  his  employment,  he  became  the 
servant  of  the  defendant.  He  was  not,  per- 
haps, in  the  strict  and  technical  sense  its 
agent,  but  its  servant.  In  either  relation, 
the  principal  or  the  master,  as  the  case 
may  be,  is  chargeable  with  liability  for  his 
acts  done  in  the  course  of  his  employment 
and  in  furtherance  of  the  business  he  had  in 
charge. 

This  brings  us  to  the  consideration  of 
the  other  question,  as  to  the  liability  of  the 
defendant  for  the  act  of  McManus  in  arrest- 
ing the  plaintiff.  Whoever  commits  a 
wrong  is  liable  for  it,  and  it  is  immaterial 
whether  it  be  done  by  him  in  person  or  by 
another  acting  by  his  authority,  express  or 
implied.  Qui  facit  per  alium,  facit  per  se. 
Upon  this  maxim  of  the  law  is  founded 
the  doctrine  that  the  principal  is  liable  for 
the  tort  of  his  agent,  and  the  master  for 
the  tort  of  his  servant.  If  the  wrongful 
act  is  done  by  express  command  of  the 
master,  or  even  if  he  has  afterwards  made 
it  his  own  by  adoption,  there  is  no  difficulty 
in  applying  the  rule;  but  it  is  otherwise 
when  the  liability  must  proceed  only  from 
an  implied  authority.  Where  the  servant 
does  a  wrong  to  a  third  person,  the  rule  of 
respondeat  superior  applies,  and  the  master 
must  answer  for  the  tort,  if  it  was  com- 
mitted in  the  course  and  scope  of  the  serv- 
ant's employment  and  in  furtherance  of  the 
master's  business.  "  A  servant  is  acting  in 
the  course  of  his  employment,  when  he  is 
engaged  in  that  which  he  was  employed 
to  do,  and  is  at  the  time  about  his  master's 
business.  He  is  not  acting  in  the  course 
of  his  employment,  if  he  is  engaged  in 
some  pursuit  of  hie  own.  Not  every  devia- 
tion from  the  strict  execution  of  his  duty 
is  such  an  interruption  of  the  course  of 
employment  as  to  suspend  the  master's  re- 
sponsibility;  but,  if  there  is  a  total  depart- 
ure from  the  course  of  the  master's  busi- 
ness, the  master  is  no  longer  answerable 
for  the  servant's  conduct."  Tiffany,  Agency, 
p.  270.    We  see,  therefore,  that  the  master 
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is  liable,  even  if  the  act  is  wilful  and  de- 
liberate, provided  it  was  committed  in  the 
course  of  the  employment  and  for  the 
master's  purposes,  and  not  merely  for  the 
servant's  private  ends.  Tiffany  on  Agency, 
p.  273;  Pierce  v.  North  Carolina  R.  Co.  124 
N.  C.  83,  44  L.  R.  A.  316,  32  S.  E.  399; 
Cook  v.  Southern  R.  Co.  128  N.  C.  333,  38 
S.  E.  925.  In  this  case  the  jury  have  found 
that  the  defendant,  by  its  servant,  caused 
the  plaintiff  to  be  unlawfully  arrested  for 
the  purpose  of  putting  him  out  of  the  way, 
so  that  its  agents  and  servants  might  erect 
telephone  and  telegraph  poles  on  his  land. 
If  this  is  not  an  act  done  in  the  course 
of  the  employment  and  in  furtherance  of 
the  master's  business,  for  his  benefit  and 
advantage,  it  would  be  hard  to  conceive  of 
one  which  would  come  under  that  class. 
The  case  is  in  principle  like  that  of  Denver 
dR.dG.  R.  Co.  v.  Harris,  122  U.  S.  597,  30 
L.  ed.  1146,  7  Sup.  Ct.  Rep.  1286,  which  has, 
at  least  twice,  been  approved  by  this  court. 
Huaaey  v.  Norfolk  Southern  R.  Co.  98  N. 
C.  34,  2  Am.  St.  Rep.  312,  3  S.  E.  923; 
Redditt  v.  Singer  Mfg.  Co.  124  N.  C.  100,  32 
S.  E.  392.  In  Harris's  Case  the  defendants' 
servants  committed,  it  is  true,  a  direct  and 
violent  trespass  upon  lands  in  order  to 
carry  on  their  master's  work,  and  in  doing 
so  shot  and  injured  the  plaintiff;  but  is 
there  -any  difference  in  law  between  the  two 
cases?  It  is  not  the  quality  of  the  act  that 
determines  a  master's  liability,  but  the  fact 
that  it  is  done  by  his  implied  direction,  that 
is,  within  the  scope  of  the  servant's  au- 
thority, in  the  course  of  his  employment, 
and  in  furtherance  of  his  master's  interests. 
Daniel  v.  Atlantic  Coast  Line  R.  Co.  136 
N.  C.  517,  67  L.  R.  A.  455,  48  S.  E.  816, 
117  N.  C.  592,  23  S.  E.  327;  Kelly  v.  Dur- 
ham Traction  Co.  132  N.  C.  368,  43  S.  E. 
923;  Lortck  v.  Atlantic  Coast  Line  R.  Co. 
129  N.  C.  427,  40  S.  E.  191 ;  Williams  v. 
Gill,  122  N.  C.  967,  29  S.  E.  879;  Pierce  v. 
North  Carolina  R.  Co.  124  N.  C.  83,  44  L. 
R.  A.  316,  32  S.  E.  399,  and  Cook  v. 
Southern  R.  Co.  128  N.  C.  333,  38  S.  E.  925. 
It  was  in  this  case  a  question  for  the  jury, 
under  proper  instructions  from  the  court, 
whether  McManus,  in  arresting  the  plain- 
tiff, was  performing  his  master's  business, 
or  was  engaged  in  some  pursuit  of  his  own. 
Hussey  v.  Norfolk  Southern  R.  Co.  98  N. 
C.  34,  2  Am.  St.  Rep.  312,  3  S.  E.  923; 
Daniel  v.  Atlantic  Coast  Line  R.  Co.  136  N. 
C.  517,  67  L.  R.  A.  455,  48  S.  E.  816; 
Tiffany,  Agency,  p.  271.  The  court  charged 
fully  aad  correctly  in  respect  to  this 
matter.  The  cases  of  Redditt  v.  Singer 
Mfg.  Co.  124  N.  C.  100,  32  S.  E.  392; 
Willis  v.  Atlantic  d  D.  R.  Co.  120  N.  C. 
508,  26  S.  E.  784;  Moore  v.  Cohen,  128  N. 
C.  345,  38  S.  E.  919,  and  Daniel  v.  Atlantic 
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Coast  Line  R.  Co.  136  N.  C.  517,  67  L.  R. 
A.  455,  48  S.  E.  816,  cited  by  the  defend- 
ant's counsel,  do  not  militate  against  our 
conclusion  in  this  case.  In  those  cases  the 
wrongful  act  of  the  agent,  attempted  to  be 
imputed  to  his  principal,  was  clearly  not 
within  the  course  of  the  agent's  employ- 
ment or  within  the  scope  of  his  authority; 
while  in  this  case  there  is  evidence  that 
the  tort  was  committed  directly  in  further- 
ance of  the  master's  business,  which  was 
then  being  performed  by  his  servant.  This 
distinction  is  recognized  in  the  cases  cited, 
especially  in  Willis  v.  Atlantic  &  D.  R.  Co. 
120  N.  C.  508,  26  S.  E.  784,  and  in  Daniel 
v.  Atlantic  Coast  Line  R.  Co.  136  N.  C.  517, 
67  L.  R.  A.  455,  48  S.  E.  816. 

We  will  now  consider  the  defendant's 
prayers  for  instructions.  The  first,  as  to 
the  declarations  of  McManus,  was  given. 
The  second,  third,  and  fourth,  to  the  effect 
that  t  .-?"e  was  no  evidence  of  his  agency  or 
of  his  authority  to  do  the  particular  act, 
were  properly  refused,  as  we  have  shown. 
The  fifth  prayer,  that  the  acts  of  the  agent, 
to  bind  the  principal,  must  be  within  the 
scope  of  his  authority,  was  not  germane  to 
the  issues  as  framed;  but  it  was  substan- 
tially given  by  the  court  in  charging  upon 
the  issues  as  submitted  to  the  jury,  or  the 
defendant,  at  least,  got  the  full  benefit  of 
the  instruction  requested,  though  not  in  the 
form  it  was  asked  to  be  given.  The  seventh 
prayer  as  to  punjtive  damages  was  properly 
refused.  The  court  charged  correctly  when 
it  permitted  the  jury  to  award  punitive 
damages.  If  McManus,  as  the  jury  found, 
arrested  the  plaintiff,  not  because  the  latter 
had  assaulted  him,  but  to  put  him  out  of 
the  way  and  thereby  prevent  his  resistance 
to  an  entry  upon  the  land,  it  was  a  case 
where  vindictive  damages  might  well  be 
allowed  by  the  jury  in  addition  to  com- 
pensation for  the  wrong.  The  court,  in 
its  charge,  made  the  question  of  probable 
cause  turn  upon  whether  the  plaintiff  had 
or  had  not  assaulted  McManus,  and,  they 
having  decided  that  there  was  no  probable 
cause,  it  follows  that  they  found  there 
was  no  assault,  and  that  the  arrest  was 
wholly  unjustifiable,  and  a  wanton,  high- 
handed, and  oppressive  act,  for  which 
punitive  damages  may  be  allowed.  Rem- 
ington v.  Eirby,  120  N.  C.  320,  26  8.  E. 
917.  The  verdict  was  moderate  in  view  of 
the  circumstances,  and  the  jury  do  not 
seem  to  have  allowed  much,  if  anything,  in 
the  way  of  exemplary  damages.  The 
doctrine  is  well  settled  that  the  jury,  in 
addition  to  compensatory  damages,  may 
award  exemplary,  punitive,  or  vindictive 
damages,  sometimes  called  "  smart  money," 
if  the  defendant  has  acted  wantonly  or 
with  criminal   indifference   to  civil   obliga- 
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tions  {Lake  Shore  &  M.  S.  R.  Co.  v. 
Prentice,  147  U.  S.  106,  37  L.  ed.  »7,  13 
Sup.  Ct.  Rep.  261),  or  the  defendant  has 
been  guilty  of  an  intentional  and  wilful  vio- 
lation of  the  plaintiff's  rights  {Milwaukee 
&  St.  P.  R.  Co.  v.  Arms,  91  U.  S.  489,  23  L. 
ed.  374 ;  Hansley  v.  Jamesville  &  W.  R.  Co. 
117  N.  C.  565,  32  L.  R.  A.  551,  53  Am.  St. 
Rep.  600,  23  S.  E.  443).  In  the  sixth 
prayer  for  instructions  the  defendant  re- 
quested the  court  to  charge  that,  if  the 
plaintiff  assaulted  McManus  with  his  gun, 
the  latter  had  the  right  to  have  him  ar- 
rested, and  the  defendant  would  not  then 
be  liable,  which  was  given  with  the  follow- 
ing qualification :  "  Unless  the  jury  further 
find  that  McManus  did  not  have  the  plain- 
tiff arrested  for  the  assault,  but  in  order  to 
get  rid  of  him,  so  that  the  defendant's  work 
could  go  on."  The  cause  of  action  in  the 
complaint  is  for  false  imprisonment,  while 
the  issues  as  framed  by  the  court  nainly 
presented  a  case  of  malicious  abuse  of  pro- 
cess. In  the  latter,  it  makes  no  difference 
whether  there  was  probable  cause  for  is- 
suing the  process  or  not.  It  differs  from 
malicious  prosecution  in  two  respects: 
First,  in  that  want  of  probable  cause  is  not 
an  essential  element ;  and,  second,  in  that  it 
is  not  necessary  that  the  original  proceed- 
ings should  have  terminated.  And  it  dif- 
fers from  false  imprisonment  in  that, 
among  other  things,  a  warrant  valid  on  its 
face  is  no  defense,  if  in  any  respect  there 
has  been  an  abuse  of  the  process.  1  Jag- 
gard,  Torts,  pp.  632-634.  "  An  action  for 
damages,"  says  Jaggard,  "  lies  for  the  mali- 
cious abuse  of  lawful  process,  civil  or  crim- 
inal, even  if  such  process  has  been  issued 
for  a  just  cause  and  is  valid  in  form,  and 
the   proceeding    thereon    was   justified   and 


proper  in  its  inception,  but  injury  arises  in 
consequence  of  abuse  in  subsequent  pro- 
ceedings." In  view  of  the  principles  stated 
and  supported  by  the  authorities  cited,  we 
cannot  see  any  error  in  the  amendment  by 
the  court  of  the  instruction  asked  in  the 
sixth  prayer.  The  jury  found  that  there 
was  no  assault  by  the  plaintiff,  and  that 
there  was  a  clear  abuse  of  the  process  of  the 
court. 

We  think  His  Honor  submitted  to  the 
jury  all  the  questions  involved  with  the  ut- 
most fairness,  and  explained  fully  the  prin- 
ciples of  law  applicable  to  the  case.  The 
charge  was  as  favorable  to  the  defendant  as 
it  was  entitled  to  expect  under  the  evidence. 
There  was  no  error  in  refusing  to  submit 
the  two  issues  tendered  by  the  defendant. 
It  had  the  full  benefit  of  them,  as  they  were 
embraced  by  those  which  were  submitted, 
and  this  is  all  that  is  required.  Finishing 
d  Warehouse  Co.  v.  Ozment,  132  N.  C.  839, 
44  S.  E.  681;  Deaver  v.  Deaver,  137  N.  C. 
240,  49  S.  E.  113.  We  do  not  approve  of 
issues  which,  as  in  this  case,  embody  evi- 
dentiary facts,  instead  of  the  ultimate  facts 
to  be  found  by  the  jury,  and  which  are 
therefore  the  only  issuable  facts.  Grant  v. 
Bell,  87  N.  C.  34*;  Patton  v.  Western  North 
Carolina  R.  Co.  96  N.  C.  455,  1  S.  E.  863. 
But  we  cannot  see.  that  any  harm  has  come 
to  the  defendant  by  reason  of  this  defect  in 
the  issues,  as  the  facts  necessary  to  support 
the  judgment  sufficiently  appear.  Patter- 
son v.  Mills,  121  N.  C.  258,  28  S.  E.  368; 
Rat  tiff  v.  Ratliff,  131  N.  C.  425,  63  L.  R.  A. 
963,  42  S.  E.  887. 

We  find  no  reversible  error  in  the  pro- 
ceedings of  the  court  below,  and  it  must  be 
so  certified. 


NEW  YORK  COURT  OF  APPEALS. 


George  KITCHING  ct  al.,  Appts., 

v. 

Kate  E.  BROWN,  Respt. 

(180   N.    Y.    414.) 

1.  Upon  the  question  of  the  meaning 
of  the  word  "  tenement,**  in  a  covenant 
not  to  place  a  tenement  building  on  certain 
property,  expert  evidence  Is  admissible  as 
to  the  class  of  buildings  to  which  the  word 
applied  at  the  time  the  covenant  was  exe- 
cuted. 


Note. — For  a  case  In  this  series  holding  that 
a  four-story  building,  occupied  by  five  families 
living  In  separate  apartments.  Is  a  tenement 
house,  within  the  meaning  of  a  statute  requir- 
ing fire  escapes  on  tenement  houses,  see  Rose 
v.  King.  15  L.  R.  A.  160. 
70  L.  R.  A. 


2.  A  modern  apartment  house  la  not 
within  a  covenant  against  the  erection, 
upon  certain  premises,  of  a  tenement  house, 
which  was  made  at  a  time  when  that  term 
referred  to  the  habitations  of  the  very  poor, 
and  was  associated  In  the  contract  with 
other  things  that  were  obviously  noxious, 
noisome,  or  deleterious. 

3.  An  extra  allowance  of  coats  cannot 
be  made  In  a  suit  to  enjoin  a  breach  in  a 
restrictive  covenant  In  a  deed,  where  no  sum 
Is  recovered  or  claimed,  and  there  Is  no  al- 
legation, proof,  or  finding  as  to  the  value 
of  the  subject-matter  Involved,  and  the 
statute  provides  that  such  an  allowance  shall 
be  based  upon  the-  sum  recovered  or  claimed, 
or  the  value  of  the  subject-matter  Involved. 

(CulJen,  Ch.  «/".,  and   Bartlett  and  Qrm*,  J  J.. 
dissent.) 
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(February  21,  1905.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  affirming  a 
judgment  of  a  Special  Term  for  New  York 
County  in  favor  of  defendant  in  a  suit  to 
enjoin  breach  of  a  covenant  restricting  the 
use  of  certain  real  estate.  Modified  and 
affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  W.  Hardon  and  John 
Frankenheimer,  for  appellants: 

The  defendants'  houses  are  tenement 
houses  as  defined  by  the  legislature,  *the 
courts,  and  the  lexicographers. 

Laws  1867,  chap.  908,  vol.  2,  §  17; 
Mus.grave  v.  Sherwood,  53  Hdw.  Pr.  311; 
Levy  v.  Schreyer,  27  App.  Div.  282,  50  X. 
Y.  Supp.  584,  177  N.  Y.  293,  69  N.  E.  598 ; 
Sonn  v.  Heilberg,  38  App.  Div.  515,  56  X. 
Y.  Supp.  341;  Amerman  v.  Deane,  132  X. 
Y.  355,  28  Am.  St.  Rep.  584,  30  X.  E.  741 ; 
Boyd  V.  Kerwin,  15  N.  Y.  Supp.  721; 
White  v.  Collins  Bldg.  d  Constr.  Co.  82 
App.  Div.  1,  81  N.  Y.  Supp.  434. 

It  was  error  to  receive  opinion  evidence 
upon  the  question  of  the  meaning  of  the 
term  *'  tenement  house."  If  this  term  has 
both  a  primary  and  secondary  meaning,  it 
must  be  construed  in  its  primary  meaning. 

M  us  grave  v.  Sherwood,  53  How.  Pr.  315; 
Mallan  v.  May,  13  Mees.  &  W.  511;  Slcght 
V.  Rhinelander,  1  Johns.  192. 

If  doubt  still  remains  as  to  the  meaning 
of  the  term  "  tenement  house "  in  the  de- 
fendant's covenant,  it  must  be  construed 
most  strongly  against  the  defendant. 

Co.  Litt.  36a;  Fiske  v.  Williams,  4  App. 
Div.  487,  38  X.  Y.  Supp.  899;  Edsall  v. 
Camden  d  A.  R.  d  Transp.  Co.  50  X.  Y. 
661;  Paul  v.  Travelers'  Ins.  Co.  112  N.  Y. 
472,  3  L.  R.  A.  443,  8  Am.  St.  Rep.  758,  20 
X.  E.  347;  Marvin  v.  Stone,  2  Cow.  781; 
Hoffman  v.  &tna  F.  Ins.  Co.  32  X.  Y.  405, 
88  Am.  Dec.  337:  Gifford  v.  First  Prcsby. 
Soc.  56  Barb.  114;  Clark  v.  Jammes,  87 
Hun,  215,  33  X.  Y.  Supp.  1020;  Sonn  V. 
Heilberg,  38  App.  Div.  515,  56  X.  Y.  Supp. 
341;  White  v.  Collins  Bldg.  d  Constr.  Co. 
82  App.  Div.  1,  81  X.  Y.  Supp.  434; 
Duryea  v.  Neto  York,  62  X.  Y.  592 ;  Black- 
man  v.  Striker,  142  X.  Y.  555,  37  X.  E. 
484. 

Where  there  is  a  clear  breach  of  the  cove- 
nant, the  plaintiffs  are  entitled  to  an  in- 
junction without  showing  the  particulars 
of  damage. 

Bills  v.  Miller,  3  Paige,  254,  24  Am.  Dec. 
218;  High  Inj.  §  1158;  Manners  v.  Johnson, 
L.  R.  1  Ch.  Div.  673;  Columbia  College  v. 
Lynch,  70  X.  Y.  440,  26  Am.  Rep.  615; 
Lattimer  v.  Livermore,  72  X.  Y.  174;  Leech 
v.  Schweder,  L.  R.  9  Ch.  467. 
70  L.  R.  A. 


Messrs.  James  L.  Bishop  and  Francis 
M.    Jeneks,    with    Mr.    Harold    Swain, 

for  respondent: 

There  was  no  error  in  receiving  evidence 
as  to  the  difference  in  fact  between  build- 
ings known  as  tenement  houses  in  1873  and 
those  subsequently  known  as  apartment 
houses. 

Sleght  v.  Hartshorne,  2  Johns.  53*1 ; 
Collender  v.  Dinsmore,  55  X.  Y.  200,  14  Am. 
Rep.  224;  Xelson  v.  Sun  MuU  Ins.  Go.  71 
X.  Y.  453;  Smith  v.  Clews,  114  X.  Y.  190, 
4  L.  R.  A.  392,  11  Am.  St.  Rep.  627,  21  X. 
E.  160;  Atkinson  v.  Truesdell,  127  X.  Y. 
230,  27  X.  E.  844 ;  Underwood  v.  Greenwich 
Ins.  Co.  161  X.  Y.  413,  55  X.  E.  936;  Jones, 
Constr.  of  Contr.  §  64;  Elphinstone,  Inter- 
pretation of  Deeds,  p.  48;  Shore  v.  Wilson, 
9  Clark  &  F.  355;  Clayton  v.  Gregson,  4 
Xev.  &  M.  602. 

A  restrictive  covenant  relative  to  the  use 
of  property  is  to  be  construed  most  strictly 
against  those  seeking  to  enforce  it. 

Duryea  v.  New  York,  62  X.  Y.  592: 
Black  man  v.  Striker,  142  X.  Y.  365,  37  X.  E. 
484;  Grafton  v.  Moir,  130  X.  Y.  465,  27  Am. 
St.  Rep.  533,  29  X.  E.  974;  Clark  v. 
Jammes,  87  Hun,  215,  33  X.  Y.  Supp.  1020; 
Gubbins  v.  Peterson,  21  App.  Div.  241,  47 
X.  Y.  Supp.  685 ;  Hurley  v.  Brown,  44  App. 
Div.  480,  60  X.  Y.  Supp.  846,  54  App.  Div. 
619,  66  X.  Y.  Supp.  295;  Sonn  v.  Heilberg, 
•38  App.  Div.  515,  56  X.  Y.  Supp.  341 ;  White 
v.  Collins  Bldg.  d  Constr.  Co.  82  App.  Div. 
1,  81  X.  Y.  Supp.  434;  Janneck  v.  Metro- 
politan L.  Ins.  Co.  162  X.  Y.  574,  57  X.  E. 
182;  London  Assur.  Corp.  v.  Thompson, 
170  X.  Y.  103,  62  X.  E.  1066. 

The  words  should  be  construed  with  re- 
gard to  the  general  character  and  purpose 
of  the  covenant. 

Paul  v.  Travelers*  Ins.  Co.  112  X.  Y.  472, 
3  L.  R.  A.  443,  8  Am.  St.  Rep.  758,  20  X. 
E.  347 ;  Jones,  Constr.  of  Contr.  §  220. 

The  buildings  erected  by  the  defendant 
are  not  tenement  houses,  as  that  term  is 
used  in  the  covenant. 

Musgrave  v.  Sherwood,  54  How.  Pr.  338, 
23  Hun,  674;  Boyd  v.  Kerwin,  15  X.  Y. 
Supp.  721 ;  White  v.  Collins  Bldg.  d  Constr. 
Co.  82  App.  Div.  1,  81  X.  Y.  Supp.  434. 

The  meaning  of  the  term  "  tenement 
house  "  is  a  question  of  fact. 

Pitney  v.  Glens  Falls  Ins.  Co.  65  X.  Y. 
6;  White  v.  Hoyt,  73  X.  Y.  505;  Camp  v. 
Treanor,  143  X.  Y.  649,  37.  X.  E.  640; 
Kenyon  v.  Knights  Templar  d  M.  Mut.  Aid 
Asso.  122  X.  Y.  254,  25  X.  E.  299;  Stokes 
v.  Mackay,  140  X.  Y.  640,  35  X.  E.  786; 
Smith  v.  Clews,  114  X.  Y.  190,  4  L.  R.  A. 
392,   11  Am.  St.  Rep.  627,  21   X.  E.   160. 

Plaintiffs  were  in  no  case  entitled  to  an 
injunction.  There  was  no  evidence  that 
their   property   has   been  damaged   in   any 
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respect  by  the  erection  or  maintenance  of 
defendant's  buildings. 

Wormaer  v.  Brown,  149  N.  Y.  163,  43  N. 
E.  524 ;  Columbia  College  v.  Thacker,  87  N. 
Y.  311,  41  Am.  Rep.  365. 

Werner,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  in  equity  to  restrain  the 
breach  of  a  covenant  forbidding  the  erection 
of  a  tenement  house  by  the  defendant  upon 
her  premises  in  West  Seventy-first  street, 
in  the  borough  of  Manhattan,  city  of  New 
York.  The  premises  of  the  defendant  are 
on  the  southerly  side  of  the  extreme 
westerly  end  of  Seventy-first  street,  having 
a  street  frontage  of  153  feet,  being  flanked 
on  the  west  by  the  tracks  of  the  New  York 
Central  Railroad,  and  on  the  east  by  the 
adjoining  and  contiguous  premises  of  the 
respective  plaintiffs.  All  the  parties  de- 
rive their  titles  through  Jacob  Harsen,  de- 
ceased, by  conveyances  from  his  executors 
in  1873,  which  contained  the  following  cove- 
nant: 

"And  the  said  party  of  the  second  part, 
for  himself,  his  heirs  and  assigns,  doth 
hereby  covenant  to  and  with  the  said  par- 
ties of  the  first  part,  their  successors  and 
assigns,  and  with  the  owners  for  the  time 
being  of  the  adjacent  lots,  jointly  and 
severally,  that  neither  the  said  party  of  the 
second  part,  nor  his  heirs  nor  assigns,  shall 
or  will,  at  any  time  hereafter  erect  any 
buildings  within  40  feet  of  the  front  of 
said  premises,  except  of  brick  or  stone,  with 
roofs  of  slate  or  metal,  and  will  not  erect 
or  permit  upon  any  part  of  said  premises 
any  stable  of  any  kind,  coal  yard,  slaughter- 
house, meat  shop,  tallow  chandlery,  steam 
engine,  smith  shop,  forge,  furnace,  brass 
foundry,  nail  or  other  iron  foundry,  or  any 
manufacturing  of  glass,  gunpowder,  starch, 
glue,  varnish,  vitriol,  ink,  petroleum  or 
turpentine,  or  any  cooper's,  carpenter's,  or 
cabinetmaker's  shop,  or  any  establishment 
for  tanning,  dressing,  preparing,  or  keep- 
ing skins,  hides,  or  leather,  or  any  brewery, 
distillery,  sugar  refinery,  or  bakery,  or 
drinking  or  lager  beer  establishment,  circus, 
menagerie,  or  public  show  or  exhibition  of 
animals,  railroad  depot,  railroad  stable,  car, 
engine,  or  tenement  house,  or  any  other 
trade,  manufactory,  business,  or  calling, 
which  may  be  in  any  way  dangerous, 
noxious,  or  offensive  to  the  neighboring  in- 
habitants; and  that  no  building  shall  be 
erected  upon  said  lands,  or  any  of  them, 
which  shall  contain  any  alley  or  entrance 
running  through  them  for  ingress  or  egress 
to  rear  buildings.  And  it  is  declared  that 
this  covenant  is  a  lien  and  runs  with  said 
lands,  and  binds  all  persons  seised  thereof 
for  the  time  being. " 
70  L.  R.  A. 


In  1900  the  defendant  erected  upon  her 
premises  three  apartment  houses,  seven 
stories  in  height,  each  floor  having  two 
apartments  that  rent  from  $1,200  to  $1,400 
a  year.  The  total  cost  of  the  buildings  was 
about  $400,000,  and  their  equipment  was 
modern,  elegant,  and  complete.  The  sev- 
eral apartments  each  consisted  of  eight  or 
nine  rooms,  including  a  private  hall,  parlor, 
library,  dining  room,  butler's  pantry,  kit- 
chen, five  bedrooms,  servants'  room,  private 
bathroom  with  shower  bath  and  closet,  serv- 
ants' bathroom,  and  closet.  The  rooms 
are  finished  in  natural  woods,  highly  pol- 
ished, and  the  walls  are  handsomely  fres- 
coed, tinted,  or  papered.  The  buildings  are 
heated  by  steam  or  hot  water,  lighted  by 
electricity,  provided  with  hot  and  cold 
water  conveyed  in  openwork  plumbing, 
with  gas  ranges  for  cooking,  electric  eleva- 
tors, and,  in  short,  equipped  with  every 
modern  improvement  designed  to  promote 
convenience,  comfort,  and  sanitation.  The 
adjoining  and  contiguous  premises  of  the 
respective  plaintiffs  are  occupied  by  build- 
ings designed  and  adapted  exclusively  for 
use  as  private  dwelling  houses.  It  is  con- 
ceded that,  before  these  apartment  houses 
were  erected,  the  plaintiffs  and  others 
notified  the  defendant  of  their  protest,  and 
of  their  intention  to  commence  suit  if  the 
work  should  be  undertaken,  and  the  date- 
of  the  commencement  of  the  suit  is  con- 
clusive evidence  of  the  promptness  with 
which  the  plaintiffs  proceeded  to  protect 
and  enforce  their  rights.  We  have,  there- 
fore, a  case  unembarrassed  by  such  ex- 
traneous or  incidental  considerations  as 
laches  or  waiver,  and  the  single  question 
fairly  presented  is  whether  the  covenant 
above  quoted  covers  the  kind  of  structure 
which  the  .defendant  has  erected  upon  her 
premises. 

At  the  threshold  of  the  case  there  is  a 
question  relating  to  the  admission  of  evi- 
dence, which  should  be  first  decided;  for,. 
if  we  should  hold  that  the  trial  court  com- 
mitted error  in  this  regard*  there  would  be 
no  occasion  to  consider  the  merits.  The 
defendant  called  as  witnesses  a  number  of 
persons  having  special  information  and 
knowledge  of  the  building  trade  and  condi- 
tions in  1873,  when  the  covenant  was  made, 
and  of  the  changes  and  developments  which 
have  taken  place  since  then.  The  sub- 
stance of  their  testimony  was  that  in  1873 
there  was  no  such  building  as  the  modern 
apartment  house,  which  was  not  a  develop- 
ment of  the  "tenement  house"  of  that 
period,  but  a  radical  departure  therefrom, 
suggested  by  new  conditions  much  later  in 
point  of  time ;  and  that  the  term  "  tenement 
house,"  as  then  generally  known  and  under- 
stood, had  reference  to  community  houses 
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occupied  by  persons  of  small  means,  the 
distinguishing  characteristics  of  which  were 
the  common  use  of  hallways,  water-cloBets, 
water  and  yard  privileges,  by  a  population 
crowded  into  insufficient  space  and  deprived 
of  many  of  the  essentials  to  privacy,  de- 
cency, and  health.  The  book  definitions,  to 
which  we  shall  hereafter  refer,  when  con- 
trasted with  the  general  and  popular  under- 
standing and  use  of  the  term  "tenement 
house,"  clearly  show  that  its  meaning,  as 
used  in  a  particular  covenant  at  a  specified 
time,  cannot  be  judicially  ascertained  with- 
out taking  judicial  cognizance  of  contempo- 
rary conditions,  or  resorting  to  competent 
evidence  for  that  purpose.  When  a  word  or 
phrase  used  in  a  covenant  has  more  than 
one  meaning,  judicial  knowledge  of  existing 
circumstances  and  conditions  is  indispen- 
sable to  a  correct  exposition  of  the  law 
upon  the  subject,  and  to  that  end  parol  evi- 
dence is  admissible.  Reynolds  v.  Commerce 
F.  Ins.  Co.  47  N.  Y.  597-605;  Collender  v. 
Dinsmore,  55  N.  Y.  200,  14  Am.  Rep.  224. 
One  of  the  familiar  rules  applicable  to  the 
interpretation  of  ambiguous  covenants  and 
agreements  is  to  ascertain,  as  nearly  as  may 
be,  the  situation  of  the  parties,  their  sur- 
roundings and  circumstances,  the  occasion 
and  apparent  object  of  their  stipulations, 
and,  from  all  these  sources  to  gather  the 
meaning  and  intent  of  their  language. 
Smith  v.  Kerr,  108  N.  Y.  31-37,  2  Am.  St. 
Rep.  362,  15  N.  E.  70;  Springsteen  v.  Sam- 
son, 32  N.  Y.  703 ;  Evansville  Nat.  Bank  v. 
Kaufmann,  93  N.  Y.  273-281,  45  Am.  Rep. 
204;  Merriam  v.  United  States,  107  U.  S. 
437,  27  L.  ed.  531,  2  Sup.  Ct.  Rep.  536.  As 
will  more  clearly  appear  in  the  further  de- 
velopment of  the  discussion,  it  was  neces- 
sary for  the  trial  court  to  know  something 
of  the  housing  conditions  which  prevailed 
in  New  York  city  in  1873,  when  the  cove- 
nant herein  was  made,  and  that  informa- 
tion it  had  the  right  to  obtain  from  wit- 
nesses competent  to  speak  upon  the  subject. 
For  these  reasons,  we  think  there  was  no 
error  in  the  admission  of  the  so-called  ex- 
pert testimony,  and  we  proceed  to  consider 
the  case  upon  the  merits. 

Thus  far  the  courts  have  upheld  the  de- 
fendant in  the  contention  that  the  covenant 
under  scrutiny  does  not  inhibit  the  building 
and  maintenance  of  the  structure  which  she 
has  erected  upon  her  premises.  From  the 
inception  of  this  litigation  to  the  present 
time  the  plaintiffs  have  insisted  that  tene- 
ment houses  and  apartment  houses  differ 
simply  in  degree,  but  not  in  kind,  and  that, 
in  contemplation  of  law,  they  are  one  and 
the  same.  To  support  their  respective  con- 
tentions, both  parties  refer  to  the  covenant, 
and  to  three  classes  of  definitions,  which 
70  L.  R.  A. 


may  be  differentiated  as  (1)  legislative,  (2) 
lexicographic,  (3)  judicial.  We  shall 
briefly  discuss  the  first  two  before  taking 
up  the  covenant  and  the  authorities. 

In  1867  the  legislature  passed  an  act 
(chap.  908,  p.  2265)  for  the  regulation  of 
tenement  and  lodging  houses  in  the  cities 
of  New  York  and  Brooklyn,  in  which  (§ 
17)  a  tenement  house,  within  the  meaning 
of  the  act,  "  shall  be  taken  to  mean  and 
include  every  house,  building,  or  portion 
thereof,  which  is  rented,  leased,  let,  or  hired 
out  to  be  occupied,  or  is  occupied,  as  the 
home  or  residence  of  more  than  three  fam- 
ilies living  independently  of  another,  and 
doing  their  cooking  upon  the  premises,  or 
by  more  than  two  families  upon  *a  floor,  so 
living  and  cooking,  but  having  a  common 
right  in  the  halls,  stairways,  yards,  water- 
closets  or  privies,  or  some  of  them."  This 
is  the  legislative  definition  relied  upon  by 
the  plaintiffs.  The  most  cursory  perusal 
of  its  context  discloses  that  it  relates  not 
merely  to  a  different  class,  but  a  different 
kind,  of  buildings  than  those  erected  by  the 
defendant,  and  that  the  definition  was 
coined  for  a  limited  and  specified  purpose. 
The  act,  which  consists  of  nineteen  sections, 
deals  with  the  evils  peculiar  to  the  lowest 
grade  of  tenement  houses  as  they  existed  in 
1867,  and  was  designed  to  compel  the  ob- 
servance of  the  most  primary  and  simple 
rules  of  ventilation,  disinfection,  sanitation, 
and  safety.  Halls  and  bedrooms  were  to 
be  ventilated;  roofs  kept  in  repair;  stairs 
provided  with  railings  or  bannisters;  there 
was  to  be  at  least  one  water-closet  for 
every  twenty  persons,  properly  equipped 
with  traps  and  connected  with  sewers;  cess- 
pools were  to  be  allowed  only  when  un- 
avoidable; cellars  were  not  to  be  occupied 
as  dwellings  without  permission  from  the 
authorities;  every  tenement  was  to  be  kept 
clean,  and  to  be  whitewashed  at  least  twice 
a  year;  sick  persons  were  to  be  reported  to 
the  board  of  health,  and,  in  case  of  con- 
tagious disease,  the  premises  were  to  be 
fumigated;  the  specifications  as  to  height 
of  rooms,  size  of  windows,  character  of  cel- 
lar floors,  and  numerous  other  details,  very 
clearly  disclose  the  purpose  of  the  legisla- 
tion and  the  kind  of  buildings  to  be  affected 
by  it.  While  it  is  obvious,  therefore,  that 
this  statutory  definition,  in  and  of  itself, 
throws  no  light  upon  the  question  before 
us,  the  history  which  underlies  the  statute 
is  both  interesting  and  instructive  as  bear- 
ing upon  the  common  understanding  of  the 
term  "tenement  house"  at  the  time  when 
the  covenant  before  us  was  made. 

As  early  as  1834  there  was  a  philanthrop- 
ic movement  for  tenement-house  reform  as 
one  of  the  means  of  improving  the  condi- 
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tions  of  the  poor  in  the  city  of  New  York. 
In  the  report  for  1853  of  the  association 
formed  for  that  purpose,  attention  was 
called  to  the  fact  that,  owing  to  the  pecu- 
liar geography  of  the  city,  it  was  difficult 
to  provide  adequate  and  proper  dwelling 
places  for  the  poor;  that  a  great  tide  of 
immigration  had  swept  into  the  lower 
wards  of  the  city,  crowding  the  tenements 
far  beyond  the  limits  of  safety  and  health, 
inhabiting  "  crazy  old  buildings  in  filthy 
yards,  damp,  dark  basements,  leaky  gar- 
rets, shops,  outhouses,  and  stables,  con- 
verted into  dwellings  that  are  scarcely  fit 
to  shelter  brutes,  .  .  ."  and  *'  almost  in- 
variably surrounded  with  disgusting  filth, 
evolving  poisonous  gases,  and  with  various 
other  local  unhealthy  influences  which  are 
scarcely  less  injurious  to  the  inmates  than 
is  their  pent-up  indoor  life."  Much  more 
might  be  quoted  from  the  literature  of  that 
time  upon  the  subject  to  show  that  in  1873, 
when  the  statute  of  1867  was  in  force,  the 
term  '*  tenement  house "  had  acquired  a 
fixed  and  definite  popular  meaning.  This 
meaning  has  been  strengthened,  rather  than 
weakened,  by  the  lapse  of  time,  and  by  sub- 
sequent legislative  enactment  due  to  prog- 
ress and  change  in  the  art  of  living  in  a 
great  city  like  New  York.  We  find  the  first 
legislative  recognition  of  the  distinction  be- 
tween tenement  houses  and  apartment 
houses  in  the  statute  creating  a  depart- 
ment of  buildings  for  New  York  city  ( Laws 
1892,  p.  543,  chap.  275),  and  this  was  fol- 
lowed by  the  local  building  Code  in  the 
charter  of  1899,  which  provides  that,  "an 
apartment  house  shall  be  taken  to  mean 
and  include  even'  building  which  shall  be 
intended  or  designed  for,  or  used  as  the 
home  or  residence  of,  three  or  more  fam- 
ilies or  households,  living  independently  of 
each  other,  and  in  which  every  such  family 
or  household  shall  have  provided  for  it  a 
kitchen,  set  bath  tub  and  water-closet, 
separate  and  apart  from  any  other."  These 
legislative  definitions,  it  may  be  urged,  em- 
phasize differences  in  degree  only,  and  to 
this  the  obvious  answer  is  that  every  grade 
of  living,  from  the  hovel  to  the  palace, 
when  properly  analyzed,  simply  marks  a 
difference  in  degree.  So  much  for  the 
legislative  definitions. 

Turning  now  to  the  lexicographic  defini- 
tions, we  find  that  the  terms  "  tenement 
houses "  and  "  apartment  houses "  are 
coined  rather  than  derived.  A  tenement  is 
"  a  dwelling  inhabited  by  a  tenant :  a  dwell- 
ing; an  abode;  a  habitation;  a  home." 
Century  Diet.  &  Cyc.  An  apartment  is: 
*'  (1)  A  room  in  a  building;  a  division  in 
a  house  separated  from  others  by  parti- 
tions; (2)  a  suite  or  set  of  rooms;  specifi- 
cally, a  suite  of  rooms  assigned  to  the  use 
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of  a  particular  person,  party,  or  family." 
Ibid.  The  terms  •'  tenement "  and  "  apart- 
ment" are  generically  applicable  to  all 
kinds  of  human  habitations;  in  the  one 
case,  to  any  place  of  human  abode,  and,  in 
the  other,  to  any  division  of  such  abode. 
Definitions  of  these  terms  are  to  be  found 
in  all  of  the  older  dictionaries,  such  as 
Johnson's  (1818),  Craig's  (1859),  Wor- 
cester's ( 1860 ) ;  but  "  tenement  houses  " 
were  not  mentioned  until  later,  and  defini- 
tions of  "  apartment  houses  "  are  of  still 
more  recent  origin.  The  Century  Diction- 
ary defines  a  ''  tenement  house "  as  "  a 
house  or  block  of  buildings  divided  into 
dwellings  occupied  by  separate  families: 
technically,  in  the  state  of  New  York,  any 
house  occupied  by  more  than  three  families. 
In  ordinary  use,  the  word  is  restricted  to 
such  dwellings  for  the  poorer  classes  in 
crowded  parts  of  cities."  The  same  au- 
thority defines  an  "  apartment  house "  as 
"  a  building  divided  into  separate  suites  of 
rooms  intended  for  residence,  but  com- 
monly without  facilities  for  cooking,  and 
in  this  respect  different  from  a  flat,  though 
the  two  words  are  often  used  interchange- 
ably; also  distinguished  from  tenement 
house."  Other  definitions,  varying  in  am- 
plitude, but  all  of  similar  import,  are  to  be 
found  in  the  various  dictionaries  now  ex- 
tant, and  a  single  further  extract  from  the 
New  International  Encyclopedia  of  1903 
will  serve  to  illustrate  how  little  the  science 
of  lexicography  has  contributed  to  apt,  defi- 
nite, and  perspicacious  definitions  of  the 
terms  under  consideration,  and  how  much 
we  are  dependent  upon  popular  usage  and 
common  understanding  when,  in  search  for 
practical  and  concrete  definitions  of  such 
terms.  The  authority  last  cited  defines  an 
"  apartment  house "  as  "  a  building  ar- 
ranged in  three  or  more  suites  of  connecting 
rooms,  each  suite  designed  for  independ- 
ent housekeeping,  but  with  certain  mechani- 
cal conveniences,  as  heat,  light,  or  elevator 
service,  furnished  in  common  to  all  the 
families  occupying  the  building.  Legally 
there  is  no  difference  in  the  United  States 
between  an  apartment  house  and  any  other 
tenement.  Popularly,  the  apartment  differs 
from  the  tenement  in  the  greater  elegance 
of  architectural  finish,  in  the  larger  num- 
ber of  conveniences,  and  in  the  greater  com- 
plexity of  mechanical  service  furnished  to 
all  tenants  from  a  central  point.  Midway, 
in  popular  usage,  between  the  tenement 
house  on  the  one  hand,  which  is  the  home  of 
the  poor,  and  the  apartment  house  on  the 
other,  whose  annual  rentals  place  it  beyond 
the  means  of  those  with  moderate  incomes, 
stands  the  flat,  which,  like  the  cottage  of 
the  suburb,  is  designed  for  people  of  mod- 
erate means." 
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Passing  from  the  so-called  legislative  and 
lexicographic  definitions,  the  next  consider- 
ation in  logical  sequence  is  the  covenant  it- 
self. It  inhibits  the  erection  and  mainte- 
nance of  a  "  tenement  house."  And,  of 
•course,  the  first  question  that  occurs  to  the 
legal  mind  in  the  consideration  of  this 
covenant  is,  What  does  the  term  "  tenement 
house "  mean  ?  In  the  absence  of  exact, 
scientific,  and  practical  definitions  framed 
either  by  the  legislature  or  by  the  lexicog- 
rapher, or  by  both,  it  is  obvious  that  we 
must  look  to  other  sources  for  light  upon 
the  subject.  We  naturally  turn  to  the  cove- 
nant and  the  conditions  in  which  it  was 
made.  The  covenant  is  long  and  compre- 
hensive. Every  trade,  industry,  or  calling 
that  is  dangerous,  offensive,  or  noxious  to 
the  neighboring  inhabitants  is  interdicted. 
And  by  what  names  are  these  things  called? 
Coalyards,  slaughterhouses,  meat  shops,  tal- 
low chandleries,  steam-engine  and  smith 
shops,  forges,  furnaces,  foundries;  glass, 
gunpowder,  starch,  glue,  varnish,  vitriol, 
ink,  petroleum,  or  turpentine  manufac- 
tories; coopers',  carpenters',  cabinetmakers4 
shops;  tanneries  for  tanning,  dressing,  pre- 
paring, or  keeping  skins,  hides,  or  leather; 
breweries,  distilleries,  sugar  refineries, 
bakeries,  railroad  depots,  and  stables;  car 
and  engine  houses;  drinking  establish- 
ments; menageries,  circuses,  and  public 
«hows.  This  is  the  company  in  which  we 
find  the  term  "  tenement  house  "  as  used  in 
this  covenant.  When  we  consider  the  jux- 
taposition of  this  term  to  the  numerous 
things  that  are  obviously  noxious,  noisome, 
or  dangerous,  we  begin  to  see  in  the  context 
of  the  covenant  a  definition  of  the  term 
*'  tenement  house  "  that  is  much  more  exact 
and  practical  than  any  of  those  which  we 
have  been  considering.  Classed  with  a 
great  variety  of  recognized  nuisances,  the 
*'  tenement  house "  of  this  covenant  was 
clearly  meant  to  be  the  abode  of  squalor, 
filth,  disease,  disorder,  and  crime,  which 
had  been  the  subject  of  legislative  investiga- 
tion and  regulation  in  1867,  which  con- 
tinued to  exist  in  1873,  and  which,  in  its 
peculiar  sphere,  was  quite  as  noxious,  noi- 
some, and  dangerous  as  any  of  the  other 
things  inhibited  by  the  covenant.  People  v. 
Richards,  108  N.  Y.  137,  2  Am.  St.  Rep. 
373,  15  N.  E.  371;  People  v.  'Sew  York  d 
M.  B.  R.  Co.  84  N.  Y.  565 ;  Sims  v.  United 
States  Trust  Co.  103  N.  Y.  472,  479,  9  N. 
E.  605;  Hermance  v.  Ulster  County,  71  N. 
Y.  481.  This  intrinsic  and  almost  conclu- 
sive revelation  of  the  intent  of  the  cove- 
nanting parties  is  strongly  re-enforced  by 
evidence  of  extrinsic,  but  pertinent,  facts. 
The  only  "  tenement  house  "  then  known  in 
the  city  of  New  York  was  that  which  had 
aroused  the  generous  impulses  of  the  philan- 
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thropists  and  the  vigilance  of  the  public 
health  authorities.  It  was  guarded  against 
in  the  same  covenant,  and  for  the  same  or 
similar  reasons  that  operated  in  specifying 
so  many  other  things  that  would  probably 
never  infest  or  infect  the  neighborhood,  but 
that  must,  nevertheless,  be  mentioned  to 
prevent  even  the  remotest  possibility  of 
their  appearance.  This  was  residential 
property  of  the  better  class,  and,  in  that 
circumstance,  the  plaintiffs  think  they  find 
support  <for  the  argument  that  it  could  not 
have  been  intended  to  guard  against  the 
kind  of  "  tenement  house "  which  was  al- 
ready effectually  excluded  from  the  locality 
by  the  quality  of  its  buildings  and  the  price 
of  the  land.  The  same  argument  may  just 
as  well  be  made  as  to  any  of  the  other 
forty  inhibited  things.  If  the  neighborhood 
was  too  good  and  the  land  too  valuable  for 
a  "  tenement  house "  of  the  meaner  sort 
in  1873,  it  was  quite  as  obviously  above 
the  level  of  blacksmith  shops,  slaughter- 
houses, tallow  chandleries,  etc.,  and  there 
was  no  more  occasion  for  mentioning  any  of 
these  than  there  was  for  referring  to  a 
"  tenement  house,"  except  as  the  obnoxious 
features  of  each  suggested  the  prudence,  if 
not  the  necessity,  of  guarding  against  them 
all.  The  defendant's  apartment  house  dif- 
fers from  the  adjoining  structures,  chiefly 
in  its  greater  size,  its  larger  cost,  its  more 
elegant  and  complete  equipment,  and  the 
number  of  its  inhabitants.  Many  of  the 
conveniences  and  elegancies  contained  in  it 
were  unknown,  even  in  the  mansions  of  the 
rich,  in  1873,  to  say  nothing  of  the  "tene- 
ment houses"  of  that  day.  It  has  already 
been  observed  that  the  "  apartment  house  " 
of  1900  was  unknown  and  undefined  in 
1873,  and,  unless  this  term  is  but  another 
name  for  a  "  tenement  house,"  it  cannot  be 
brought  within  the  scope  of  the  covenant. 
We  have  seen  how  unsatisfactory  mere 
word  definitions  are  when  applied  to  ex- 
pressions which  are  coined  for  colloquial  or 
popular  use  and  which  are  the  outgrowth 
of  local  or  contemporary  conditions.  In 
the  light  of  these  considerations,  it  proves 
nothing  to  say  that  the  difference  between 
the  "tenement  house"  of  1873  and  the 
"  apartment  house  "  of  1900  is  simply  one 
of  degree.  The  difference  is  not  simply  of 
one  degree;  there  are  many.  And  what 
makes  a  difference  in  kind  but  the  differ- 
ence by  a  sufficient  number  of  degrees? 
We  have  here  an  "  apartment  house "  as 
different  from  the  "  tenement  house  "  in  the 
character  of  its  inhabitants,  in  the  style  of 
its  architecture,  in  the  number  and  variety 
of  its  equipments,  and,  in  short,  in  all  the 
essentials  that  can  differentiate  one  place 
of  human  abode  from  another,  as  the  palace 
of    a    King    is    different    from    the    straw- 
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thatched  hut  of  one  of  the  poorest  of  his 
subjects.  It  is  doubtless  true  that  an 
"apartment  house"  like  the  defendant's  is 
objectionable  to  many  of  the  residents  of 
the  city  of  New  York  who  are  fortunate 
enough  to  be  still  able  to  live  in  their  own 
private  residences;  quite  as  objectionable, 
indeed,  as  a  hotel,  although  the  latter  is 
not  in  the  interdicted  list;  but  in  the  de- 
velopment of  a  great  city  sentiment  must 
yield  to  necessity.  The  truth  is  that  the 
housing  of  the  middle  classes  in  tile  city  of 
New  York  is  as  much  of  a  problem  to-day 
as  was  the  housing  of  the  poorer  classes 
prior  to  1873,  and  the  wishes  of  the  few 
must  give  way  to  the  welfare  of  the  many, 
except  when  progress  is  effectually  barred 
by  explicit  covenants  or  other  paramount 
conditions.  Jn  this  connection,  it  is  to  be 
remembered,  moreover,  that  this  is  a  re- 
strictive covenant  which  is  in  derogation  of 
the  common-law  right  to  use  land  for  all 
the  lawful  purposes  that  go  with  title  and 
possession,  and  that  such  covenants  are 
not  to  be  extended  by  implication.  Lloyd, 
Building  &  Buildings,  §  148;  Hamilton, 
Covenants,  under  head  of  Restrictive,  pp. 
20,  21 ;  Duryea  v.  New  York,  62  N.  Y.  592, 
596.  The  primary  rule  of  interpretation  of 
such  covenants  is  to  gather  the  intention  of 
the  parties  from  their  words,  by  reading, 
not  simply  a  single  clause  of  the  agree- 
ment, but  the  entire  context,  and,  where  the 
meaning  is  doubtful,  by  considering  such 
surrounding  circumstances  as  they  are  pre- 
sumed to  have  considered  when  their  minds 
met.  Jones,  Real  Prop.  §  735;  Clark  v. 
Devoe,  124  N.  Y.  120,  124,  21  Am.  St.  Rep. 
652,  26  N.  E.  275. 

A  brief  review  of  the  authorities  will  dis- 
close the  attitude  of  our  courts  toward 
covenants  and  definitions  like  those  under 
consideration.  In  Musgrave  v.  Sherwood, 
53  How.  Pr.  311,  the  supreme  court,  on  ap- 
plication for  a  preliminary  injunction,  de- 
livered an  opinion  in  which  the  argument 
of  "  difference  in  degree  and  not  in  kind  " 
was  strongly  emphasized;  but,  when  the 
case  came  on  for  trial,  the  court  held  that  a 
family  hotel,  provided  with  separate  suites 
of  rooms  for  each  family,  and  a  dining  room 
common  to  all,  was  not  repugnant  to  a 
covenant  prescribing  that  premises  should 
not  be  used  for  "  any  stable,  '  tenement 
house,'   coalyard,  slaughterhouse,"  etc. 

In  Levy  v.  Schreyer,  27  App.  Div.  282,  50 
N.  Y.  Supp.  584,  the  covenant  was  against 
"tenement  houses,"  or  any  "houses  except 
private  dwellings,"  and  the  court  held  that 
a  house  internally  arranged  for  the  accom- 
modation of  three  families,  although  ex- 
ternally not  essentially  different  from  ad- 
joining private  dwellings,  offended  against 
the  covenant  because  it  was  not  a  private 
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dwelling  house,  and  that  was  the  ground 
upon  which  the  decision  was  affirmed  in 
this  court.  Levy  v.  Schreyer,  177  N.  Y. 
293,  294,  69  N.  E.  598. 

In  Sonn  v.  Heilberg,  38  App.  Div.  515,  5& 
N.  Y.  Supp.  341,  the  covenant  required  that 
the  building  "  should  be  in  every  way 
adapted  for  use  as  a  family  residence,"  and 
the  erection  of  a  six-story  apartment  was 
held  not  to  be  a  violation  of  the  covenant. 

In  the  case  of  Boyd  v.  Kerwin,  15  N.  Y. 
Supp.  721,  the  court,  at  special  term,  denied 
a  motion  for  an  injunction,  which  was  ap- 
plied for  upon  a  covenant  almost  identical 
in  its  phraseology  with  the  one  at  bar,  and 
where  the  complaint  was  that  the  defendant 
threatened  to  erect  six  apartment  houses. 
The  court  declined  to  decide  the  question 
upon  affidavits,  but  wrote  an  opinion,  in  the 
course  of  which  it  said:  "From  the  con- 
nection of  the  word  *  tenement '  and  the 
other  kinds  of  business  forbidden  and  of 
houses  prohibited  by  the  covenant,  it  would 
seemingly  require  that  the  construction  to 
be  given  to  the  word  '  tenement  *  should  be 
similar  to  that  given  to  the  covenant  in  the 
Musgrave  Case,  as  something  'noxious  or 
offensive,'  and  therefore  applicable  to  that 
class  of  tenements  which,  as  distinguished 
from  flat  or  apartment  houses,  are  occupied 
by  a  number  of  poorer  families." 

In  White  V.  Collins  Bldg.  d  Constr.  Co. 
82  App.  Div.  1,  81  N.  Y.  Supp.  434,  the 
covenant  was  like  the  one  at  bar,  the  titles 
there  having  been  derived  from  the  same 
grantor  as  the  titles  before  us.  The  de- 
fendant was  proceeding  with  the  erection 
of  an  apartment  house  upon  its  premises 
when  the  controversy  which  grew  out  of 
that  fact  was  submitted  to  the  learned  ap- 
pellate division  of  the  first  department.  In 
speaking  for  that  court,  Mr.  Justice  Ingra- 
ham  said :  "  Considering  the  object  for 
which  this  covenant  was  intended,  and  the 
nature  of  the  various  uses  that  were  pro- 
hibited, it  must  be  apparent  that  the  build- 
ing that  the  defendant  proposes  to  erect  is 
not  a  tenement  house  within  the  meaning 
of  the  covenant,  and  was  not  in  the  contem- 
plation of  the  parties  when  the  instrument 
.  .  .  was  executed.  An  apartment  house, 
the  erection  of  which  is  contemplated  by  the 
defendant,  would  clearly  not  be  a  use  of  the 
property  which  would  be  dangerous,  nox- 
ious, or  offensive  to  the  neighboring  inhabi- 
tants. What  was  clearly  contemplated  was 
that  a  tenement  house  as  then  known  and  in 
use  in  the  city  of  New  York  should  not  be 
erected  upon  the  property.  The  erection  of 
a  hotel  was  not  prohibited,  nor  was  the  use 
of  the  property  restricted  to  dwelling 
houses  so  constructed  that  one  dwelling 
should  be  under  each  roof.  The  restriction 
was  confined  to  one  particular  residential 
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use,  viz.t  a  tenement  house.  .  .  .  What 
was  contemplated  was  that  the  building  of 
a  tenement  house  as  then  understood  in 
New  York  should  not  be  allowed,  but  the 
modern  apartment  house  is  a  building  en- 
tirely distinct  from  what  was  then  under- 
stood as  a  tenement  house." 

Thus  we  see  that  the  trend  of  authority, 
the  rules  of  construction  applicable  to  re- 
strictive covenants,  the  context  of  the  cove- 
nant at  bar,  and  the  meaning  of  the  term 
"tenement  house"  as  explained  by  condi- 
tions existing  when  the  covenant  was  made, 
and  viewed  through  the  perspective  of  sub- 
sequent developments,  all  combine  to  up- 
hold the  defendant's  contention  that  her 
"  apartment  house "  does  not  fall  within 
the  restriction  upon  her  title. 

We  think  the  extra  allowance  of  costs 
should  not  have  been  granted.  Under  Code, 
§  3253,  such  an  allowance  must  be  based 
upon  "  the  sum  recovered  ur  claimed,  or  the 
value  of  the  subject-matter  involved."  Here 
there  was  no  sum  recovered  or  claimed,  and 
there  is  no  allegation,  proof,  or  finding  as 
to  the  value  of  the  subject-matter  involved. 
There  is  therefore  no  basis  for  the  allow- 
ance, and  it  was  error  to  grant  it.  Con- 
ceding, for  the  purpose  of  the  discussion, 
that  the  action  was  "  difficult  and  extraor- 
dinary "  within  the  meaning  of  the  Code,  it 
is  nevertheless  entirely  barren  of  facts  upon 
which  to  make  a  computation  for  such  an 
allowance.  No  sum  of  money  was  asked 
for  or  recovered.  The  subject-matter  in- 
volved was  incapable  of  valuation.  It  is 
entirely  clear,  therefore,  that  the  attack  of 
the  plaintiffs  upon  the  order  granting  the 
allowance  goes  to  the  power  of  the  court 
rather  than  to  any  question  of  discretion, 
where  the  power  exists,  but  the  manner  of 
its  exercise  is  the  subject  of  criticism. 
Here  the  jurisdiction  of  the  court  to  make 
any  allowance  is  assailed,  and  we  have 
frequently  held  that  such  an  order  is  re- 
viewable by  this  court  when  properly 
brought  up.  Johnson  v.  Shelter  Island 
Grove  d  Camp  Meeting  Asso.  122  N.  Y.  330, 
25  N.  E.  484;  Hanover  F.  Ins.  Co.  v.  Oer- 
mania  F.  Ins.  Co.  138  V.  Y.  252,  33  N.  E. 
1065;  Standard  Trust  Co.  V.  New  York  C. 
d  H.  R.  R.  Co.  178  N.  Y.  407,  70  N.  E. 
925. 

The  judgment  of  the  court  below  should 
be  modified  by  reversing  that  part  which 
affirms  the  order  granting  an  extra  allow- 
ance of  costs,  and,  as  thus  modified,  the 
judgment  should  be  affirmed,  without  costs 
to  either  party  in  this  court. 

O'Brien,  Haight,  and  Vaan,  JJ.,  con- 
cur. 

Gray,  J.,  dissenting: 

I  dissent  emphatically  from  the  deter- 
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mination  reached  by  the  majority  of  the 
court.  I  do  so  upon  the  ground  that 
neither  in  any  changed  conditions  of  the 
neighborhood,  nor  in  any  legal  distinction 
between  the  term  "  tenement  house "  and 
that  of  "apartment  house,"  is  there  any 
justification  for  denying  to  plaintiffs  the 
equitable  lelief  demanded.  It  is  not  a  mat- 
ter of  discretion ;  for  it  is  a  general  rule  of 
equity  that,  when  there  is  a  breach  of  such 
a  covenant,  a  sufficient  ground  is  afforded 
for  the  court  to  interfere  by  injunction. 
Tipping  v.  Eckersley,  2  Kay  &  J.  264; 
Barrow  v.  Richard,  8  Paige,  351,  35  Am. 
Dec.  713;  Columbia  College  v.  Lynch,  70  N. 
Y.  440,  26  Am.  Rep.  615 ;  Rowland  v.  Miller, 
139  N.  Y.  93,  102,  22  L.  R.  A.  182,  34  N. 
E.  765.  I  concede  that  the  court  might  re- 
fuse to  exercise  its  restraining  power  if  the 
case  were  one  where  the  conditions  had  so 
changed,  beyond  the  probable  expectations  of 
the  parties,  that  the  enforcement  of  a  cove- 
nant of  this  nature  would  impose  great 
hardship  upon  the  defendant,  and  could 
cause  no  benefit  to  the  plaintiff.  That  was 
the  case  of  Columbia  College  v.  Thacher, 
87  N.  Y.  311,  41  Am.  Rep.  365,  where  the 
property,  being  a  dwelling  house  on  Sixth 
avenue,  in  New  York  city,  was  so  injuri- 
ously affected  by  the  construction  of  the 
elevated  railroad  as  to  render  it  unfit  for 
the  purpose  of  a  dwelling  house,  and  only 
profitable  when  used  for  business  purposes. 
But  in  this  case  the  ground  for  equitable 
interference  is  as  firm,  and  the  need  is  just 
as  great,  as  when,  under  the  protection  of 
the  covenant,  purchasers  improved  the  land 
and  confidently  erected  their  private  dwell- 
ings. What  is  the  condition  to-day,  as  com- 
pared with  that  of  1873,  when  the  covenant 
was  made?  Then  the  land  affected  was  an 
unimproved  tract,  somewhat  under  tillage, 
whose  natural  advantages  in  situation  sug- 
gested to  Dr.  Harsen's  executors  the  possi- 
bilities of  great  value  in  laying  it  out  for 
residential  sites  of  the  highest  class;  pro- 
tecting, for  the  future,  the  neighborhood,  in 
that  respect,  by  mutual  covenants  with  the 
purchasers.  They  carried  out  the  idea  and 
sold  off  the  lots,  with  the  restrictive  cove- 
nant in  each  deed.  Private  residences  of  a 
more  or  less  expensive  character  were  con- 
structed, and  the  plaintiffs,  with  others, 
purchased  in  reliance  upon  the  covenant 
and  its  enforceable  observance  by  all  owners 
of  the  land.  Until  the  act  of  the  defend- 
ant, now  complained  of  as  a  breach  of  the 
covenant,  the  neighborhood  has  not  been 
affected  in  its  quiet  residential  character. 
It  is  impossible  to  say  that  the  purpose  of 
the  restrictive  covenant  has  ceased,  and,  in 
my  opinion,  this  determination  is  subver- 
sive of  the  valuable  rights  intended  and 
supposed  to  be  secured  by  such  an  agree- 
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ment.  The  fancied  security  in  which  the 
plaintiffs  have  dwelt  has  been  swept  away, 
and  they  are  told  that  the  evolution  of  the 
tenement  house  of  former  days  into  the 
apartment  house  of  to-day  is  such  an  alter- 
ation in  conditions  as  to  render  the  cove- 
nant unenforceable.  There  is  no  protection 
in  statute  or  in  ordinance,  and  their  cove- 
nant affords  none,  against  the  towering 
apartment  house,  which  affects  the  passage 
of  the  light  and  of  the  air,  which  brings 
the  noise  and  disturbance  of  a  human 
beehive,  and  which  is  irresponsible  for 
the  orderly  or  respectable  character  of 
its  tenants.  And  the  legal  pretext  for 
the  refusal  to  enforce  this  covenant  is 
that  an  "  apartment  house "  is  not  com- 
prehended within  the  "tenement  house." 
I  say  that  there  is  legally  no  distinction  be- 
tween the  two,  and  that,  whatever  the 
difference  in  wealth  of  occupants,  in  equip- 
ments and  furnishings,  or  in  architecture, 
it  is  not  real  in  the  eye  of  the  law,  but  is 
one  of  accidental  attributes..  A  "  tenement 
house  "  meant,  as  it  means  to-day,  a  house, 
or  building,  so  subdivided  as  to  permit  of 
its  occupancy  in  distinct  tenements  by  dif- 
ferent persons  or  families.  That  is  the 
primary  sense  of  the  term,  and  it  is  that 
interpretation  which  its  use  in  the  covenant 
should  receive  in  the  interest  of  a  greater 
degree  of  certainty  in  the  administration  of 
the  law.  What  is  the  term  "apartment 
house  "  but  the  adaptation  of  a  name  from 
the  French  language,  signifying  a  house 
dwelt  in  by  several  families?  First  called 
"  French  flats,"  that,  as  well  as  "  tenement 
house,"  became  offensive  to  the  polite  ear, 
and  so  the  term  "apartment  house"  was 
adopted.  But,  in  construing  this  covenant, 
we  are  dealing  with  the  language  of  a  deed 
carefully  drawn  by  legal  hands,  and  not 
with  conversational  terminology.  If  we  are 
not  to  give  to  "  tenement  house  "  its  legal 
meaning  of  a  community  house,  where  shall 
we  draw  the  line  of  distinction  between  the 
two  kinds  of  tenement  houses?  Shall  it  be 
in  the  accessories  of  internal  arrangement 
or  of  fittings?  But  those  are  accidental, 
being  less  complete  and  costly  in  one  than 
in  another  house.  One  may  be,  as  here,  of 
more  ornate  architecture  and  finish ;  but,  in 
the  end,  each  is  a  community  house.  What 
shall  be  the  number  of  the  fittings,  their 
character,  or  the  cost,  which  will  classify 
the  general  building  as  the  one  or  the  other 
kind  of  house?  Shall  the  amount  of  the 
rentals  asked  mark  the  distinction?  If  so, 
what  amount  of  rental  moneys  shall  distin- 
guish the  undesirable  tenancies  of  a  poorer 
class  of  people  from  those  of  a  richer  class 
whose  abodes  may  not  be  characterized  as 
"  tenements  ?  "  The  argument  made  here, 
as  below,  is  fallacious.  As  the  able  counsel 
70  L.  R.  A. 


for  the  appellants  well  puts  it,  "when  the 
parties  provided  for  a  covenant  against 
tenements,  they  meant  tenements  of  all 
kinds,  ...  no  matter  what  new  or 
fancy  name  might  be  applied  to  them. 
.  .  .  'Any  tenement  house'  means  any 
tenement  house,  old  style  or  new  style,  un- 
less this  court  is  to  make  over  the  covenant, 
as  the  courts  below  did."  About  the  time 
of  this  covenant  it  was  appreciated  that  a 
higher  class  of  tenements  would  be  more  or 
less  violative  of  its  obligation,  if  we  regard 
the  discussion  upon  the  subject  by  a  very 
capable  justice  of  the  supreme  court,  in- 
1877,  in  the  case  of  Muagrave  v.  Sherwood, 
53  How.  Pr.  315.  In  that  case  Judge  West- 
brook  granted  an  injunction  against  con- 
verting some  private  houses  on  Fifth  ave- 
nue into  a  "  French  flat,  or  an  apartment 
house,"  because  it  would  be  violative  of  a 
covenant  against  any  "  tenement  house." 
He  pointed  out,  in  an  opinion,  the  difficulty 
in  confining  the  definition  of  "tenement 
house  "  to  abodes  of  poor  families,  and  said 
that  "  there  is  no  fixed  standard  by  which 
poverty  and  wealth  can  be  measured :  " 
and  again  he  says:  "Will  the  name  of  the 
building  change  as  its  occupants  change? 
Manifestly     .     .     .     not." 

The  argument  noscitur  a  sociis,  to  which, 
in  effect,  my  brother  Werner  resorts,  can 
have  no  application,  because  the  question 
is  not  what  the  term  ••  tenement  house " 
means;  it  is  whether  the  covenant  re- 
stricted the  neighborhood  against  the  fu- 
ture erection  of  what  would  be  in  fact  a 
community  house.  To  those  who  are  famil- 
iar, by  residence  or  by  observation,  with 
the  menaces  to  property  values  in  a  great 
cify  like  New  York  in  the  municipal  growth 
and  in  the  unrewarding  and  aggressive 
spirit  of  gain,  it  is  plain  that  such  a  re- 
strictive covenant  carries  with  it  to  in- 
tending purchasers  a  legal  assurance  as  to 
the  character  of  the  neighborhood,  upon 
which  they  are  warranted  in  relying.  Con- 
sider what  the  defendant's  act  means. 
Upon  a  wedged-shaped  block,  with  some 
153  feet  of  frontage  and  some  126  feet  of 
rear  line,  three  distinct  buildings  of  seven 
stories  in  height,  are  constructed.  Each 
has  fourteen  tenements,  or,  of  politer 
sound,  apartments,  which,  in  the  total, 
amount  to  42,  and  which,  allowing  5 
persons  to  a  family,  house  a  community  of 
210  persons,  without  reckoning  servant*. 
That  means,  not  only  those  probable  annoy- 
ances which  the  propinquity  of  such  build- 
ings gives  rise  to,  but  it  means  the  possi- 
bility of  objectionable  tenants,  against 
whom  the  apartment  house  affords  no  guar- 
anty, as  would  the  hotel.  In  answer  to  the- 
suggestion  as  to  the  high-class  character 
of  this  house,  it  may  be  said  that  the  most 
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expensive  apartment  rents  for  $1,000,  and 
the  cheapest  for  $600;  figures  that  leave 
to  inference,  from  their  lowness,  the  charac- 
ter of  the  tenants  who  will  occupy  the 
various  tenements.  Thus  the  peace,  the 
privacy,  and  the  respectability  of  the  neigh- 
borhood may  be  endangered,  and  the  prop- 
erty owner  is  deprived  of  that  measure  of 
enjoyment  of  his  residence  upon  which  he 
legitimately  counted.  Nothing  has  oc- 
curred to  justify  the  nonobservance  of  the 
covenant  which  restricted  this  locality  to 
private  dwellings.  The  railroad  under  the 
bluff  and  on  the  shore  of  the  Hudson 
river  was  there  in  1873  and,  obviously,  it 
was  contemplated  as  continuing  there.  The 
defendant  is  not,  as  the  appellant's  counsel 
suggests,  "  conforming  his  property  to  any 
change  in  the  neighborhood,  but  is  himself 
introducing  the  change." 

I  think  this  case  to  be  within  the  doc- 
trine of  Columbia  College  v.  Lynch,  70  N.  Y. 
440,  26  Am.  Rep.  615,  and  of  Rowland  v. 
Miller,  139  N.  Y.  93,  22  L.  R.  A.  182,  34  N. 
E.  765.  These  cases  held,  in  substance,  that 
the  purpose  of  such  a  covenant  is,  by  re- 
strictions, to  make  the  lots  of  land  more 
available  and  desirable  as  sites  for  private 
residences  of  the  first  class,  and  to  assure 
to  the  owners  the  right  to  occupy  their 
dwellings  without  any  of  those  menaces  to 
the  character  of  the  neighborhood  which 
the  different  uses  comprehended  within  the 
descriptive  words  of  the  covenant  might 
constitute. 

For  these  reasons,  I  vote  for  the  reversal 
of  the  judgment. 

Cullen,  Ch.  J.,  and  Bartlett,  J.,  concur 
with  Gray,  J. 


Arthur  M.  EASTLAND,  Appt., 

v. 

Mary  H.  CLARKE,  Respt. 

(165  N.  Y.  420.) 

1.  One  cannot  be  declared  nea*lla*entv 
an  matter  of  law,  who,  engaged  to  cut  a 
a  tree  Into  grate  wood  and  pile  It  In  a  dark 
cellar,  where  he  has  been  but  once  before, 
at  a  place  designated  by  the  employer's  rep- 
resentative, attempts  to  carry  out  the  In- 
structions at  a  time  when  he  Is  able  to  dis- 
tinguish objects  In  the  cellar  only  indis- 
tinctly, and  falls  into  an  unprotected  hole 
placed,  for  drainage  purposes,  In  the  cellar 
bottom. 

2.  One  enjran-ed  to  cat  a  tree  Into 
grate  wood,  and  pile  It  In  a  dark 
cellar,  does  not  assume  the  risk  of  an  un- 
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protected  hole  In  the  cellar  bottom,  of  the 
existence  of  which  he  is  not  warned. 

3.  The  owner  of  a  home,  who  engagei 
a  person  who  haa  occaalonallr 
worked  for  hint,  to  cut  a  tree  Into  grate 
wood  and  pile  it  In  a  dark  cellar  under  di- 
rection of  the  butler,  cannot  be  relieved 
from  liability  for  Injuries  caused  by  his 
falling  Into  a  hole  In  the  cellar  bottom, 
which  was  left  uncovered  by  the  butler  sev- 
eral months  previously,  on  the  ground  that 
he  and  the  butler  are  lellow  servants. 

4.  The  question  is  for  the  Jury  as  to 
the  nea;lla;ence  of  a  householder  who 
engages  a  person  to  cut  wood  and  pile  It 
in  a  cellar,  as  to  the  darkness  of  which  the 
evidence  Is  conflicting,  when  there  Is  an  un- 
covered hole  In  the  cellar  bottom,  of  the 
existence  of  which  he  falls  to  warn  the  em- 
ployee. 

{Gray,  J.,  dissents.) 


(January  22,  1001.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  overruling  his 
motion  for  new  trial  upon  exceptions  di- 
rected to  be  heard  in  that  court  in  the  first 
instance  after  nonsuit  directed  by  the  Mon- 
roe County  Trial  Term,  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.     Reversed. 


Statement  by  Werner,  J.: 

The  defendant  is  the  owner  of  premises 
in  the  city  of  Rochester  which  she  and  her 
family  occupy  as  a  residence.  Prior  to 
November  29,  1895,  one  of  defendant's 
trees  had  blown  down,  and  she  instructed 
the  plaintiff,  who  had  done  some  gardening 
and  general  work  for  her,  to  cut  the  fallen 
tree  into  grate  wood,  and  to  put  it  in  the 
cellar  as  directed  by  her  butler.  Plaintiff 
cut  the  tree  into  grate  wood,  and  took  a 
wheelbarrow  load  of  it  to  the  cellar  door. 
There  he  called  for  defendant's  butler,  and 
asked  him  where  to  put  the  wood.  Plain- 
tiff was  directed  to  place  it  against  the 
north  wall  of  the  "dark  cellar."  He  took 
an  armful  of  wood,  and  started  for  the 
place  indicated  by  the  butler.  When  he  had 
reached  the  north  wall,  and  was  about  to 
put  down  the  wood,  he  stepped  into  a  de- 
pressed opening  in  the  cellar  floor,  and  was 
injured.  Defendant's  cellar  is  divided  into 
a  number  of  rooms  separated  by  open  arch- 
ways. The  furnace  which  heats  the  house 
is  placed  so  that  a  portion  of  it  projects 
into  the  "  dark  cellar "  referred  to.  Just 
east  of  this  furnace,  and  within  15  inches 
from  said  north  wall,  is  a  "well,"  16  by 
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18  inches  in  diameter,  and  12  inches  deep, 
which  was  used  as  a  drain  when  the  water 
was  to  be  drawn  from  the  heating  appara- 
tus. The  defendant  and  her  butler  testified 
that  the  former  had  provided  a  cover  for 
this  "  well,"  and  this  was  uncontradicted. 
Defendant's  butler  testified  that  he  last 
drew  the  water  from  the  heating  appar- 
atus on  the  16th  day  of  August,  before  the 
accident,  and  he  could  not  say  positively 
that  he  had  replaced  the  cover.  Defendant 
testified  that  she  had  never  seen  the  cover 
off  from  this  "well,"  and  that  she  was  in 
the  habit  of  going  into  the  cellar  once  a 
week  when  at  home.  Plaintiff  was  not  a 
regular  servant  of  the  defendant,  but  had 
done  gardening  and  laboring  work  for  her 
by  the  hour,  at  odd  times,  from  about  the 
18th  of  October  preceding  the  date  of  the 
accident.  He  testified  that  he  had  been  in 
the  "  dark  cellar  "  but  once  before,  when  he 
carried  in  some  screens  under  the  direction 
of  the  butler,  and  that  he  had  never  seen 
this  hole  before.  There  was  conflicting 
evidence  as  to  the  condition  of  this  cellar. 
Plaintiff  says  it  was  so  dark  that  it  was 
impossible  to  see  anything  plainly  when  he 
first  went  in,  although  he  could  distinguish 
objects,  and  see  better  after  he  had  been 
there  a  while.  The  evidence  of  the  defend- 
ant and  her  witnesses  tended  to  show  that 
this  cellar,  while  not  as  light  as  some  of 
the  others,  was  very  light,  and  that  the 
civil  engineer,  who  prepared  the  map  in 
the  case,  made  the  measurements  for  the 
same  without  the  aid  of  artificial  light. 
Plaintiff's  statement  as  to  the  manner  in 
which  the  accident  happened  is  as  follows: 
"  When  I  got  into  this  cellar  with  the  wood 
upon  my  arm,  I  went  right  over  onto  the 
north  side  of  the  cellar  towards  the  furnace 
and  coal  bin.  I  went  over  just  the  di- 
rection [indicated  by  red  line]  on  that 
map.  I  took  a  northeasterly  direction. 
After  I  got  in  there,  and  got,  as  I  thought, 
near  enough  to  the  side  of  the  wall  to  lay 
the  wood  down,  I  took  one  more  step  with 
my  right  foot,  and  I  stepped  right  into  a 
hole,  I  stepped  my  right  foot  into  the  hole 
and  fell  over  kind  of  sideways,  and  I  went 
over  onto  my  side  and  hip  with  the  armful 
of  wood  'that  laid  right  on  my  arm." 
Again  he  says :  "  I  walked  along  carefully, 
and  when  I  got  to  the  side  of  the  cellar  I 
reached  out  and  felt  the  cellar  wall  next  to 
the  furnace.  Then  I  took  just  one  step,  and 
fell  into  the  hole."  There  is  no  dispute 
that  the  hole  referred  to  by  the  plaintiff  is 
the  "well"  above  described.  On  cross- 
examination,  the  plaintiff  said:  "I  car- 
ried the  wood  on  my  right  arm  going  in.  I 
put  my  left  hand  out  against  the  wall,  and 
then  stepped  forward  again  with  my  right 
foot,  with  the  wood  on  my  right  arm,  and 
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fell  down.  ...  I  stopped  long  enough 
to  look  in  front  of  me  to  see  what  I  was 
going  to  step  onto  just  after  I  had  gone 
by  those  big  pipes.  It  might  have  been  a 
half  a  minute  I  stopped  there.  It  was  be- 
fore I  put  my  hand  on  the  wall.  I  looked 
towards  that  side  to  see  if  I  could  see  any- 
thing and  see  where  to  put  the  wood.  I 
had  the  wood  on  my  arm.  *  I  could  see  over 
the  wood.  I  could  not  see  where  I  was  put- 
ting my  foot.  That  was  the  only  place  I 
could  pile  the  wood  unless  I  put  it  in  the 
center  of  the  cellar.  I  couldn't  tell  what 
was  on  the  south  side  of  the  cellar.  I  could 
see  forms  of  something  there."  Upon  this 
evidence,  the  trial  court  directed  a  nonsuit 
at  the  close  of  the  case,  and  upon  the  ex- 
ceptions taken  the  appellate  division,  by  a 
divided  court,  affirmed  the  ruling  of  the 
trial  court. 

Mr.  Henry  M.  Hill,  for  appellant: 

The  defendant  was  guilty  of  negligence. 
It  was  her  duty  to  provide  plaintiff  with  a 
reasonably  safe  place  to  work.  It  was  her 
duty  either  to  have  covered  the  wellhole,  or 
to  have  given  plaintiff  proper  warning  con- 
cerning it. 

Homer  v.  Everett,  91  N.  Y.  641 ;  Dunn  v. 
Connell,  21  Misc.  295,  47  N.  Y.  Supp.  185 ; 
Ryan  v.  Fowler,  24  N.  Y.  410,  82  Am.  Dec. 
315. 

The  doctrine  of  coservants  does  not  apply. 

To  constitute  coservants,  there  must  be 
not  only  a  unity  in  respect  of  control,  but 
also  in  the  object  and  end  of  the  service;  it 
must  be  in  the  same  common  pursuit. 

Wood,  Mast.  &  S.  850;  McTaggart  v. 
Eastman's  Co.  28  Misc.  127,  58  N.  Y.  Supp. 
1118. 

The  true  rule  for  determining  who  are 
fellow  servants  is  by  the  character  of  the  act 
performed  by  the  offending  employees.  If 
it  is  one  that  the  law  imposes  a  contract 
duty  on  the  part  of  the  master  to  perform, 
then  he  is  an  agent,  not  a  servant. 

Fuller  v.  Jeioett,  80  N.  Y.  46,  36  Am. 
Rep.  575 ;  Crispin  v.  Babbitt,  81  N.  Y.  516, 
37  Am.  Rep.  521 ;  Slater  v.  Jewett,  85  N.  Y. 
01,  39  Am.  Rep.  627. 

The  butler  represented  the  defendant 
when  he  gave  the  directions  to  the  plaintiff 
to  put  the  wood  in  the  dark  cellar.  Act- 
ing thus  for  her,  as  her  alter  ego,  if  he  was 
guilty  of  any  negligence  in  directing  plain- 
tiff as  he  did,  under  the  circumstances, 
then  such  negligence  would  be  imputable  to 
defendant. 

Crowell  v.  Thomas,  90  Hun,  193,  35  N. 
Y.  Supp.  936:  Corcoran  v.  Holbrook,  59  N. 
Y.  520,  17  Am.  Rep.  369;  O'Connor  v. 
J.  B.  Barker  d  Co.  25  App.  Div.  121,  49  N". 
Y.  Supp.  211. 

Assuming   that   plaintiff  and   the  butler 
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were  coservants,  and  that  the  latter  was 
negligent,  the  defendant's  liability  was  not 
excused  by  the  butler's  concurring  negli- 
gence. 

Ellis  v.  New  York,  L.  E.  d  W.  R.  Co.  95 
X.  Y.  546 ;  Coppins  v.  New  York  C.  d  H.  R. 
R.  Co.  122  X.  Y.  557,  19  Am.  St.  Rep.  523, 
25  X.  E.  915;  Cavanagh  v.  O'Neill,  27  App. 
Div.  48,  50  N.  Y.  Supp.  207. 

The  defendant  is  as  liable  as  though  she 
were  the  sole  cause  of  the  accident. 

Cone  v.  Delaware,  L.  d  W.  R.  Co.  81  X.  Y. 
206,  37  Am.  Rep.  491 ;  Benzing  v.  Steinway 
d  Sons,  101  N.  Y.  547,  5  N.  E.  449;  Crowell 
v.  Thomas,  90  Hun,  193,  35  N.  Y.  Supp. 
936;  O'Donncll  v.  East  River  Gas  Co.  91 
Hun,  184,  36  N.  Y.  Supp.  288. 

The  plaintiff  was  not  guilty  of  contribu- 
tory negligence. 

Contributory  negligence,  to  defeat  a  re- 
covery, must  consist  in  want  of  ordinary 
care. 

Shearm.  &  Redf.  Xeg.  §  86. 

"  Ordinary  care "  means  such  care  as, 
taking  into  consideration  the  particular 
circumstances,  ought  to  be  observed. 

Bean  v.  Oceanic  Steam  Nav.  Co.  24  Fed. 
124. 

The  question  of  ordinary  care  and  con- 
tributory negligence  is  one  of  fact  for  the 
jury. 

Weber  v.  New  York  C.  d  H.  R.  R.  Co.  58 
X.  Y.  451 ;  Brown  v.  Wittner,  43  App.  Div. 
135,  59  X.  Y.  Supp.  385;  Kenney  v.  Rhine- 
lander,  28  App.  Div.  246,  50  N.  Y.  Supp. 
1088;  Sunderlin  v.  Hollister,  4  App.  Div. 
478,  38  X.  Y.  Supp.  682 ;  Anthony  v.  Leeret, 
105  X.Y.  591,  12  X.  E.  561. 

It  cannot  be  imputed  to  plaintiff,  as 
negligence,  that  he  did  not  anticipate  negli- 
gence on  the  part  of  defendant. 

Netcson  v.  New  York  C.  R.  Co.  29  X.  V. 
383;  Severy  v.  Nickerson,  120  Mass.  306, 
21  Am.  Rep.  514 ;  Perry  v.  Rogers,  91  Hun, 
243,  36  N.  Y.  Supp.  208 ;  Union  P.  R.  Co. 
v.  Fort,  17  Wall.  553,  21  L.  ed.  739. 

The  question  of  defendant's  negligence 
and  plaintiff's  contributory  negligence 
should  have  been  submitted  to  the  jury. 

Nugent  v.  Breuchard,  91  Hun,  12,  36  N. 
Y.  Supp.  102,  Affirmed  in  157  N.  Y.  687,  51 
X.  E.  1092 ;  Payne  v.  Troy  d  B.  R.  Co.  83 
X.  Y.  572;  Kranz  v.  Long  Island  R.  Co. 
123  X.  Y.  1,  20  Am.  St.  Rep.  716,  25  X.  E. 
206;  Tully  v.  New  York  d  T.  8.  8.  Co.  10 
App.  Div.  463,  42  X.  Y.  Supp.  29,  Affirmed 
in  162  X.  Y.  614,  57  X.  E.  1127;  Dunn  v. 
Connell,  21  Misc.  295,  47  X.  Y.  Supp.  185. 

An  employee  who  does  not  know  of  the 
existence  of  a  trap  door  in  the  floor  of  a 
building  in  which  she  works  does  not  as- 
sume the  risk  from  the  door  being  left 
open  without  notice  or  warning  to  her. 
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Hogarth  v.  Pocasset  Mfg.  Co.  167  Mass. 
225,  45  X.  E.  629. 

Mr.  William  A.  Sutherland,  for  re- 
spondent : 

The  place  where  the  plaintiff  was  sent  to 
work  was  a  safe  place,  and  the  defendant 
had  provided  it  with  all  the  appliances 
needful,  not  only  to  make  it  safe,  but  to 
keep  it  so. 

The  distinction  between  a  place  safe  in 
itself  when  the  appliances  provided  by  the 
master  are  properly  used,  and  one  which  is 
unsafe  notwithstanding  such  appliances, 
was  clearly  pointed  out  in  Filbert  v.  Dela- 
ware d  H.  Canal  Co.  121  X.  Y.  207,  23  X. 
E.  1104. 

The  master  had  provided  proper  appli- 
ances to  keep  this  place  perfectly  safe. 
Those  appliances,  if  properly  used,  would 
have  rendered  the  plaintiff's  accident  im- 
possible. Defendant  did  not  know  that  the 
appliance  was  out  of  order;  that  is  to  say, 
she  did  not  know  the  cover  had  been  re- 
moved. "There  was  no  positive  fault  on 
her  part,  either  of  commission  or  omission." 

Howell  y.  Henderson,  22  App.  Div.  557, 
47  X.  Y.  Supp.  978. 

If  there  was  any  fault  outside  the  negli- 
gence of  the  plaintiff,  it  was  not  the  fault 
of  the  defendant,  but  of  the  coservant  of 
the  plaintiff. 

Filbert  v.  Delaware  d  H.  Canal  Co.  121 
X.  Y.  212,  23  X.  E.  1104;  Geoghegan  v. 
Atlas  8.  8.  Co.  146  X.  Y.  369,  40  X.  E. 
507 ;  Anderson  v.  New  York  d  C.  Mail  8.  8. 
Co.  13  App.  Div.  218,  43  X.  Y.  Supp.  213; 
Perry  v.  Rogers,  157  X.  Y.  251,  51  X.  E. 
1021. 

Contributory  negligence  by  the  plaintiff 
was  affirmatively  established.  The  cellar 
was  not  a  public  highway.  It  was,  as  all 
cellars  are,  a  sort  of  storing  place  for  rub- 
bish and  out-of-door  utensils.  The  plaintiff 
knew  that  it  was  thus  utilized.  He  was 
bound  to  know  that  it  was  not  a  safe  place 
to  run  a  foot  race,  or  to  move  rapidly  about 
on,  without  first  ascertaining  the  presence 
or  absence  of  objects  liable  to  trip  his  feet. 

Pahlan  v.  Detroit,  G.  H.  d  M.  R.  Co. 
122  Mich.  232,  81  X.  W.  103;  Strutt  V. 
Brooklyn  d  R.  B.  R.  Co.  18  App.  Div.  134, 
45  X.  Y.  Supp.  728;  Ehalt  v.  Marshall,  47 
Hun,  636,  14  X.  Y.  S.  R.  552;  Crown  v. 
Orr,  140  X.  Y.  452,  35  X.  E.  648 ;  Cahill  V. 
Hilton.  106  X.  Y.  522,  13  X.  E.  339;  The 
Nikolai  II.,  102  Fed.  174. 

Werner,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff,  having  been  nonsuited,  is 
entitled  to  the  benefit  of  all  facts  and  in- 
ferences which  may  be  drawn  from  the  evi- 
dence   most    favorable    to    his    contention. 
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Sheridan  v.  Brooklyn  City  d  N.  R.  Co.  36 
N.  Y.  39,  93  Am.  Dec.  490;  Rehberg  v.  New 
York,  91  N.  Y.  141,  43  Am.  Rep.  657.  In 
this  aspect  of  the  case,  we  have  presented 
to  us  the  questions  whether  defendant  was 
guilty  of  actionable  negligence,  and  whether 
plaintiff  was  free  from  contributory  negli- 
gence. The  plaintiff  assumed  the  burden  of 
establishing  affirmatively  and  concurrently 
both  of  these  independent  propositions. 

We  will  first  address  ourselves  to  the  in- 
quiry whether  the  plaintiff  was  guilty  of 
contributory  negligence  as  a  matter  of  law. 
As  shown  in  the  preceding  statement  of 
facts,  the  plaintiff  was  not  a  regular  em- 
ployee of  the  defendant.  He  had  been  in 
the  "dark  cellar"  but  once,  and  did  not 
know  of  the  existence  of  the  place  into 
which  he  fell.  Defendant  had  directed  him 
to  go  to  her  butler  for  instructions  where 
to  place  the  wood.  These  instructions  were 
given  without  any  warning  of  the  existence 
of  the  hole  or  "  well "  which  caused  the 
accident.  The  plaintiff,  upon  entering  this 
"  dark  cellar,"  was  at  first  unable  to  see  at 
all,  but,  after  remaining  there  a  few  mo- 
ments, was  able  to  distinguish  objects 
placed  against  the  east  and  south  walls. 
He  then  proceeded  to  the  north  wall,  and, 
having  reached  the  point  designated  by  the 
butler,  he  stepped  into  the  unprotected  hole 
or  "well."  In  discussing  the  question  of 
plaintiff's  alleged  contributory  negligence, 
we  must  assume  that  his  testimony  was 
true.,  and  that  this  cellar  was  so  dark  that 
he  could  not  readily  have  seen  the  hole,  if, 
indeed,  he  could  have  seen  it  at  all)  and 
that  the  armful  of  wood  which  he  carried 
obstructed  his  view  of  his  footsteps.  Did 
these  facts  authorize  the  trial  court  to 
hold,  as  a  matter  of  law,  that  plaintiff  was 
guilty  of  contributory  negligence?  We 
think  not.  Ordinarily  the  question  of  con- 
tributory negligence  is  one  of  fact.  Weber 
v.  New  York  C.  &  H.  R.  R.  Co.  58  N.  Y.  453. 
"  If  there  is  any  conflict  in  the  evidence 
going  to  establish  any  of  the  circumstances 
upon  which  the  question  depends,  it  must 
be  left  to  the  jury.  If  there  are  inferences 
to  be  drawn  from  the  proof  which  are  not 
certain  and  incontrovertible,  they  are  for 
the  jury.  If  it  is  necessary  to  determine, 
as  in  most  cases  it  is,  what  a  man  of  ordi- 
nary care  and  prudence  would  be  likely 
to  do  under  the  circumstances  proved,  this, 
involving,  as  it  generally  must,  more  or 
less  of  conjecture,  can  only  be  settled  by  a 
jury."  Bernhard  v.  Rensselaer  &  8.  R.  Co. 
1  Abb.  App.  Dec.  131.  The  plaintiff  went 
where  he  was  directed  to  go  at  the  instance 
of  the  defendant.  He  had  the  right  to  in- 
dulge in  the  presumption  that  the  defend- 
ant had  not  been  negligent  in  respect  to  any 
duty  which  she  owed  him.  Newson  v.  New 
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York  C.  R.  Co.  29  N.  Y.  383.  Under  the 
circumstances,  the  testimony  showing  how 
the  accident  happened,  although  uncontra- 
dicted, might  have  given  rise  to  conflicting 
inferences  and  deductions  upon  the  question 
whether  the  plaintiff  had  acted  with  ordi- 
nary care  and  prudence  relative  to  the  con- 
ditions which  existed.  If  we  are  right  in 
our  premises,  the  conclusion  follows  that  it 
was  error  to  hold  that  plaintiff  was  guilty 
of  contributory  negligence  as  a  matter  of 
law.  This  case,  so  far  as  it  is  controlled 
by  this  question,  is  clearly  distinguishable 
from  the  cases  cited  for  the  respondent. 
Strutt  v.  Brooklyn  d  R.  B.  R.  Co.  18  App. 
Div.  135,  45  X.  Y.  Supp.  728,  was  a  case 
where  the  plaintiff,  in  walking  upon  a 
wharf  in  broad  daylight,  fell  over  a  hose 
that  lay  in  plain  sight  of  anyone  who 
chose  to  look  in  that  direction.  There  was 
no  crowd,  nor  anything  else,  to  divert  the 
attention  of  those  passing  by.  The  court 
held  that,  if  the  defendant  were  chargeable 
with  negligence  in  leaving  the  hose  where 
it  was,  the  plaintiff  was  manifestly  guilty 
of  contributory  negligence  in  failing  to  see 
so  palpable  an  obstruction.  In  Ehalt  v. 
Marshall,  47  Hun,  636,  14  N.  Y.  S.  R.  552, 
the  plaintiff  was  engaged  in  working  at  a 
scutching  machine  for  dressing  hemp.  His 
fingers  became  entangled  in  the  strands  of 
hemp,  were  drawn  into  the  machine,  and  he 
was  injured.  The  accident  occurred  at  a 
time  when  it  was  growing  dark,  and  when 
it  was  customary  to  turn  on  the  electric 
lights,  but  on  this  occasion  the  lights  were 
turned  off.  The  court  held  plaintiff  guilty 
of  contributory  negligence,  because  he  was 
as  familiar  with  the  danger  of  attempting  to 
operate  the  machine  in  the  uncertain  light 
as  the  defendant  was.  In  The  Nikolai  77.. 
102  Fed.  175,  the  libellant,  a  stevedore  em- 
ployed with  a  gang  in  loading  a  vessel, 
while  attempting  at  night  to  walk  a  beam 
that  led  to  a  wing  between-decks  where  his 
hammock  was  swung,  fell  to  the  hold  be- 
low, and  was  injured.  Upon  the  question  of 
libellant's  contributory  negligence,  it  was 
held  that,  when  he  found  it  so  dark  that  he 
could  not  see,  it  was  his  duty  to  return  for 
a  lamp.  These  cases  are  differentiated 
from  the  one  before  us  either  by  the  serv- 
ant's knowledge  of  the  dangerous  condition, 
or  by  the  absence  of  specific  instructions  to 
him  to  perform  some  duty  under  circum- 
stances which  gave  him  the  right  to  as- 
sume that  the  master  had  first  performed 
his  duty,  and  therefore  have  no  application 
here. 

We  will  now  consider  the  question 
whether  there  was  evidence  upon  which  the 
defendant  might  have  been  found  guilty  of 
negligence.  This  inquiry  involves  the  pre- 
liminary disposition  of  two  incidental  ques- 
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tions.  The  first  of  these  is  whether  the 
plaintiff  assumed  the  risks  of  his  employ- 
ment; the  other  is  whether  the  negligence, 
if  any,  of  the  defendant's  butler  was  the 
negligence  of  plaintiff's  coemployee.  It  is 
now  the  settled  law  of  this  state  that  the 
risks  which  a  servant  assumes  are  either 
such  as  are  incident  to  his  employment, 
after  the  master  has  discharged  his  duty  of 
reasonable  care  to  prevent  them,  or  such  as 
are  quite  as  open  and  obvious  to  the  serv- 
ant as  the  master.  Benzing  v.  Steinway  d 
Sons,  101  N.  Y.  552,  5  N.  E.  449;  Davidson 
v.  Cornell,  132  N.  Y.  228,  30  N.  E.  573; 
Booth  v.  Boston  d  A.  R.  Co.  73  N.  Y.  40, 
29  Am.  Rep.  97;  Pantzar  v.  Tilly  Foster 
Iron  Min.  Co.  99  N.  Y.  368,  2  N.  E.  24.  A 
servant  does  not  assume  risks  which  are 
not  obvious,  and  are  not  known  to  him, 
but  are,  or  should  be,  within  the  knowledge 
of  the*  master.  Ryan  v.  Fowler,  24  N.  Y. 
414,  82  Am.  Dec.  315.  This  case  presents  a 
fair  illustration  of  the  general  rule  thus 
stated.  Plaintiff  was  employed  to  cut  a 
fallen  tree  into  firewood.  The  risks  inci- 
dent to  this  particular  work  are  so  obvious, 
and  usually  so  far  beyond  the  control  of 
anyone  but  the  person  engaged  in  it,  that 
no  one  would  think  of  seeking  to  charge 
the  employer  with  responsibility  for  the 
glancing  of  an  ax  or  the  flying  of  a  splinter. 
These  are  the  inevitable  dangers  of  the 
work.  But  the  plaintiff  was  also  directed 
to  pile  the  wood  in  a  certain  place  in  the 
cellar.  In  the  absence  of  knowledge  on  his 
part  that  the  place  to  which  he  had  been 
directed  was  dangerous,  he  had  the  right  to 
believe  that  it  was  reasonably  safe,  and 
therefore  did  not  assume  the  hazard  of  the 
situation.  Hogarth  v.  Pocasset  Mfg.  Co. 
167  Mass.  225,  45  N.  E.  629. 

Were  the  plaintiff  and  the  defendant's 
butler  coemployees,  within  the  rule  which 
absolves  a  master  from  liability  for  the 
negligence  of  one  employee  which  results 
in  injury  to  another?  The  evidence  indi- 
cates that,  if  the  butler  left  the  cover  off 
from  "the  well,"  it  was  in  August.  The 
plaintiff  did  not  enter  the  service  of  the 
defendant  until  October.  The  relation  of 
fellow  servants,  between  the  plaintiff  and 
the  butler,  could  not,  therefore,  have  existed 
until  both  were  engaged  by  the  common 
master  in  the  common  service.  Let  us  sup- 
pose that  on  the  first  day  of  plaintiff's  em- 
ployment by  the  defendant  he  had  been  di- 
rected by  her  to  place  the  wood  against  the 
north  wall  of  the  "dark  cellar."  Can 
there  be  any  doubt  that  it  would  have  been 
the  duty  of  the  defendant  to  have  notified 
the  plaintiff  of  the  existence  of  the 
"  well  ?  "  The  situation  is  no  different  be- 
cause the  direction  was  given  by  the  butler 
after  the  plaintiff  had  been  employed  by 
70  L.  R.  A. 


the  defendant  on  twenty  or  more  separate 
occasions.  In  giving  these  directions,  the 
butler  was  the  alter  ego  of  his  master. 
The  plaintiff's  previous  employment  by  the 
defendant  had  been  irregular  and  inter- 
mittent, and  of  a  character  which  did  not 
make  the  former  familiar  with  the  condi- 
tions of  the  cellar.  The  plaintiff  had  been 
there  but  once  before,  under  circumstances 
which  gave  him  neither  opportunity  nor 
reason  to  know  the  existence  of  this  "  well." 
It  is  precisely  as  though  the  defendant  in 
person,  on  the  first  day  of  plaintiff's  em- 
ployment, had  given  him  the  same  instruc- 
tions that  he  received  from  the  butler.  If 
we  take  the  view  that  there  was  evidence 
which  would  have  warranted  the  conclusion 
that  the  butler  was  negligent  in  August, 
and  that  his  negligence  continued  until 
October,  when,  it  is  said,  the  relation  of 
coservants  was  established  between  him  and 
the  plaintiff,  it  is  equally  true  that  there 
was  other  evidence  which  would  have  justi- 
fied the  finding  that  the  defendant,  acting 
through  her  alter  ego,  the  butler,  was  also 
guilty  of  concurring  negligence  in  failing  to 
advise  the  plaintiff  of  the  dangers  of  the 
place  to  which  he  had  been  sent.  A  master 
who  delegates  to  a  servant  the  performance 
of  duties  which  the  master  owes  to  his 
servant  does  not  thereby  escape  responsi- 
bility for  the  way  in  which  those  duties 
are  performed.  Corcoran  v.  Hoibrook,  59 
N.  Y.  517,  17  Am.  Rep.  369;  Benzing  v. 
Steinway  d  Sons,  101  N.  Y.  547,  5  N.  E. 
449.  In  this  view  of  the  case,  evidence  of 
the  butler's  negligence,  even  if  he  were  a 
fellow  servant  of  the  plaintiff,  would  not  re- 
lieve the  defendant  from  the  consequences 
of  any  negligence  which  might  have  been 
proved  against  her. 

This  brings  us  to  the  ultimate  question 
of  defendant's  alleged  negligence,  our  views 
upon  which  have  already  been  foreshadowed 
in  the  discussion  of  the  incidental  questions 
above  referred  to.  It  was  the  duty  of  the 
defendant  to  furnish  the  plaintiff  with  a 
reasonably  safe  place  in  which  to  work. 
Whether  this  cellar  was  such  a  place  was 
the  subject  of  conflicting  evidence.  The 
plaintiff  testified  that  it  was  very  dark, 
and  the  defendant's  evidence  tended  to 
establish  that  it  was  an  unusually  light 
cellar,  in  which  the  plaintiff,  if  he  had  ex- 
ercised reasonable  care  and  prudence,  could 
easily  have  seen  the  hole  into  which  he 
fell.  We  think  a  question  of  fact  was  pre- 
sented. The  following  cases  are  analogous, 
and  illustrate  the  rules  which  we  think 
apply  to  this  case.  Homer  v.  Everett,  91 
N.  Y.  641 ;  Kranz  v.  Is>ng  Island  R.  Co.  123 
N.  Y.  1,  20  Am.  St.  Rep.  716,  25  N.  E.  206; 
Tully  v.  New  York  d  T.  S.  S.  Co.  10  App. 
Div.  463,  42  N.  Y.   Supp.   29,  Affirmed   in 
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162  N.  Y.  614,  57  N.  E.  1127.  In  the  first 
of  these  cases,  plaintiff,  a  machinist,  was 
employed  by  defendants  to  repair  a  steam 
engine  on  their  premises.  The  engine  was 
in  a  subcellar,  and  in  the  floor  alongside  the 
foundation  of  the  engine  was  a  well  hole 
or  excavation,  about  2  feet  square,  filled 
with  hot  water,  of  which  danger  the  plain- 
tiff testified'  he  had  no  notice.  He  stepped 
into  the  hole,  and  was  scalded.  This  court 
held  that  the  question  of  defendant's  negli- 
gence and  plaintiff's  contributory  neg- 
ligence were  properly  submitted  to  the  jury. 
In  the  second  case,  an  employee  of  the  de- 
fendant was  ordered  to  clean  out  certain 
underground  water  pipes.  A  trench  had 
been  made  by  laborers,  also  employed  by 
defendant.  While  the  plaintiff's  intestate 
was  at  work  the  earth  surrounding  the 
trench  caved  in,  and  he  was  suffocated. 
At  the  close  of  the  evidence  the  plaintiff 
was  nonsuited.  This  court  reversed  the 
ruling,  and  held  that  the  question  of  the 
defendant's  negligence  should  have  been 
submitted  to  the  jury.  In  the  third  case 
cited,  the  plaintiff,  an  inexperienced  man, 
who  was  assisting  in  loading  a  vessel,  fell 


through  an  unguarded  and  unlighted  hatch- 
way, located  where  he  had  been  directed  to 
go.  It  appeared  that  the  defendant  had 
provided  lanterns  for  lighting  and  materi- 
als to  cover  the  hole,  which  were  available 
for  use.  This  court  held  that  defendant's 
negligence  and  plaintiff's  contributory  negli- 
gence were  questions  for  the  jury.  Defend- 
ant and  her  butler  testified  that  this  "  well  " 
had  been  provided  with  a  cover.  This  evi- 
dence, although  uncontradicted,  was  given 
by  persons  who  were  interested.  Their 
credibility  was  therefore  involved,  and  this 
was  a  question  for  the  jury.  Volkmar  v. 
Manhattan  R.  Co.  134  N.  Y.  418,  30  Am.  St. 
Rep.  678,  31  N.  E.  870;  Gildersleeve  v. 
Landon,  73  N.  Y.  609. 

The  judgment  of  the  court  below  should 
be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Bartlett,  Martin,  Vans,  and  Cullen, 

JJ.,  concur. 

Parker,  Ch.  J.,  not  voting. 
Gray,  J.,  dissents. 
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Edwin  BERGH  ct  ah,  Plffs.  in  Err., 
v. 
HERRING-HALL-MARVIN     SAFE     COM- 
PANY. 

(136  Fed.  368.) 

1.  Boiler*,  ena*lnes,  ahaftina>  and 
heating:  apparatus  pieced  In  a  building 
by  a  tenant,  for  the  purpose  of  carrying  on 
the  business  for  which  the  building  Is  leased, 
and  which  are  easily  removable  without  in- 
jury to  the  building,  may  be  removed  as 
trade  fixtures. 

2.  A  tenant  does  not  loae  ltfla  rla*ht  to 
remove  hl«  trade  fixture*  by  being 
summarily  ejected  from  the  building  for 
nonpayment  of  rent. 

Notk. — As  to  what  are  fixtures  as  between 
landlord  and  tenant,  see  also  note  to  Over- 
man y.  Sasser,  10  L.  R.  A.  723,  and  the  later 
case  of  Wright  v.  DuBlgnon,  57  L.  R.  A. 
660. 

As  to  right  of  tenant  to  remove  fixtures  on 
leased  premises,  see  Collamore  v.  GUIts.  5  L. 
R.  A.  150,  and  note;  Frledlander  v.  Hewitt, 
9  L.  R.  A.  700,  and  note:  Sanitary  District  v. 
Cook,  39  L.  R.  A.  369:  Bass  v.  Metropolitan 
West  Side  Elev.  R.  Co.  39  L.  R.  A.  711; 
Baker  v.  McClurg.  59  L.  R.  A.  131 :  Radey  v. 
McCurdy,  67  L.  R.  A.  359;  and  Gartlan  v. 
Hackman.  67  L.  R.  A.  694. 
70  L.  R.  A. 


3.  Entering*  under  a  renewal  lease, 
which  does  not  reserve  the  riffht 
to  remove  trade  fixture*  consisting  of 
chattels  which  may  be  removed  without  in- 
jury to  the  building,  does  not  destroy  that 
right. 

4.  The  admluion  of  an  answer  to  a 
question  which,  as  propounded,  is 
too  broad,  Is  not  reversible  error  if,  ir- 
respective of  such  answer,  there  is  ample 
testimony  to  sustain  the  finding  of  the  jury. 

(February  27,  1905.) 

ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  New  York  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  the  value  of  certain  personal  prop- 
erty which  defendants  refused  to  permit 
plaintiff  to  remove  from  the  building,  under 
a  claim  that  they  were  fixtures,  and  had  be- 
come a  part  thereof.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Wallace,  Toicnsend,  and 
Coxe,  Circuit  Judges. 

Messrs.  John  L.  Cadwalader  and 
William  Greenough  for  plaintiffs  in 
error. 

Mr.    John    A.    Garrer,    with    Messrs. 
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A  Sterling,  for  defendant  in 
error : 

There  is  a  marked  distinction  between 
articles  which  are  regarded  as  belonging  to 
the  soil  and,  per  se,  forming  part  of  the 
realty,  such  as  buildings,  and  chattels 
which,  by  being  annexed  to  the  soil  or 
placed  in  a  building,  may  or  may  not  be- 
come an  inherent  part  of  it.  The  former 
become  part  of  the  realty,  no  matter 
whether  they  are  erected  by  the  owner,  by 
a  lessee,  or  by  a  person  having  no  inter- 
est in  the  property.  In  such  case,  there 
must  be  an  express  agreement  to  enable 
the  lessee  to  retain  a  separate  ownership 
in  them  and  remove  them.  But,  where 
chattels  are  placed  in  a  building  by  a 
tenant,  they  do  not  lose  their  character 
of  personal  property,  and  may  be  removed 
by  him  at  any  time  during  the  term,  pro- 
vided they  can  be  separated  from  the  build- 
ing without  substantial  injury  to  it. 

Where  chattels  are  placed  in  a  building, 
the  question  of  intention  is  the  most  im- 
portant element  in  determining  whether  or 
not  they  become  fixtures. 

New  York  L.  Ins.  Co.  v.  Allison,  46  C. 
C.  A.  229,  107  Fed.  179;  Kerby  v.  Clapp, 
15  App.  Div.  37,  44  N.  Y.  Supp.  1116; 
Bernheimer  v.  Adams,  70  App.  Div.  114, 
75  N.  Y.  Supp.  93;  Andrews  v.  Day  Button 
Co.  132  N.  Y.  348,  30  N.  E.  831;  Wiggins 
Ferry  Co.  v.  Ohio  rf  M.  R.  Co.  142  U.  S. 
396,  35  L.  ed.  1055,  12  Sup.  Ct.  Rep.  188; 
Tifft  v.  Horton,  53  N.  Y.  377,  13  Am.  Rep. 
537;  Moore  v.  Wood,  12  Abb.  Pr.  393; 
Brown  v.  Reno  Electric  Light  rf  P.  Co. 
55  Fed.  229;  Ford  v.  Cobb,  20  N.  Y.  344. 

Engines,  shafting,  and  machinery  have 
been  held  to  be  trade  fixtures. 

Cook  v.  Champlain  Transp.  Co.  1  Denio, 
91;  Walker  v.  Sherman,  20  Wend.  636; 
Globe  Marble  Mills  Co.  v.  Quinn,  76  N.  Y. 
23,  32  Am.  Rep.  259;  Moore  v.  Wood,  12 
Abb.  Pr.  393. 

So  have  shafting,  pulleys,  boilers,  and 
steam  pipes. 

Holbrook  v.  Chamberlin,  116  Mass.  155, 
17  Am.  Rep.  146;  Bartlett  v.  Haviland,  92 
Mich.  552,  52  N.  W.  1008. 

A  tenant  has  the  right  to  remove  trade 
fixtures  at  any  time  during  the  continuance 
of  his  possession  of  the  premises,  even 
though  the  lease  has  terminated;  and  this 
right  will  not  be  lost  merely  because  he  has 
been  removed  from  the  premises  by  sum- 
mary proceedings. 

Lewis  v.  Ocean  Xav.  rf  Pier  Co.  125  N. 
Y.  341,  26  N.  E.  301 ;  Smusch  v.  Kohn,  22 
Misc.  344,  49  N.  Y.  Supp.  176;  Moore  v. 
Wood,  12  Abb.  Pr.  393. 

The  rule  that  renewal  of  the  lease  aban- 
dons   the   fixtures    has    no    application   to 
trade  fixtures. 
70  L.  R.  A. 


Bernheimer  v.  Adams,  70  App.  Div.  114, 
75  N.  Y.  Supp.  93;  Smusch  v.  Kohn,  22 
Misc.  344,  49  N.  Y.  Supp.  176;  Kerr  v. 
Kingsbury,  39  Mich.  150,  33  Am.  Rep.  362; 
Second  "Sat.  Bank  v.  O.  E.  Merrill  Co.  09 
Wis.  501,  34  N.  W.  514;  Wright  v.  Jfac- 
Donnell,  88  Tex.  140,  30  S.  W.  907;  Mc- 
Carthy v.  Trumacher,  108  Iowa,  284,  78 
N.  W.  1104;  Ex  parte  Hemenway,  2  Low. 
Dec.  496,  Fed.  Cas.  No.  6,346. 

The  giving  of  the  renewal  leases  several 
months  before  the  expiration  of  the  exist- 
ing leases  was  merely  an  agreement  of  the 
parties  to  the  continuance  of  the  contract 
relations  between  them;  and  there  is  ab- 
solutely no  ground  whatever  for  inferring 
or  supposing  that,  as  a  consideration  for 
such  continuance,  the  lessees  were  to  make 
a  present  of  their  entire  manufacturing 
plant  to  the  lessors. 

Conde  v.  Lee,  55  App.  Div.  401,  67  N.  Y. 
Supp.  157;  Devin  v.  Dougherty,  27  How. 
Pr.  461 ;  Kerr  v.  Kingsbury,  39  Mich.  150, 
33  Am.  Rep.  362;  Holbrook  v.  Chamberlin, 
116  Mass.  155,  17  Am.  Rep.  146;  Wright  v. 
MacDonnell,   88    Tex.    140,   30   S.   W.    907. 

Heating  apparatus  is  not  fixtures,  and 
does  not  constitute  part  of  the  realty. 

Freeland  v.  Southworth,  24  Wend.  191; 
Duffus  v.  H/nrard  Furnace  Co.  8  App.  Div. 
567,  40  N.  Y.  Supp.  925 ;  Kerby  v.  Clapp,  15 
App.  Div.  37,  44  N.  Y.  Supp.  1116;  Hol- 
brook v.  Chamberlin,  116  Mass.  155,  17 
Am.  Rep.  146;  Bartlett  v.  Haviland,  92 
Mich.  552,  52  N.  W.  1008;  National  Bank 
v.  North,  160  Pa.  303,  28  Atl.  694. 

Shafting  is  in  the  nature  of  a  trade 
fixture,  removable  by  the  tenant. 

Cook  v.  Champlain  Transp.  Co.  1  Denio, 
91;  Moore  v.  Wood,  12  Abb.  Pr.  393;  Hol- 
brook v.  Chamberlin,  116  Mass.  155,  17 
Am.  Rep.  146;  Bartlett  v.  Haviland,  92 
Mich.  652,  52  N.  W.  1008. 

Coze,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

Prior  to  December  23,  1897,  the  Herring- 
Hall-Marvin  Company  was  engaged  in  the 
business  of  making  safes  upon  premises 
owned  by  the  defendants  and  leased  to  said 
company,  situated  on  South  and  Front 
streets  in  the  city  of  New  York.  These 
premises  had  originally  been  leased  for 
eight  years  from  February  1,  1881,  to 
Nichols  &  Company,  who,  in  1883,  sublet 
the  same  to  Herring  &  Company,  and  from 
that  time  until  the  termination  of  the  last 
lease,  in  November,  1900,  the  premises  were 
occupied  by  the  said  company,  or  its  prede- 
cessors, under  leases  from  the  defendants, 
for  the  business  of  manufacturing  safes. 
On  December  23,  1897,  receivers  of  said 
company  were  appointed,  who  took  pos- 
session of  said  premises,  under  the  exist- 
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ing  lease  from  defendants,  together  with 
all  the  property  pertaining  thereto,  and 
continued  in  possession  until  the  termina- 
tion of  the  lease  on  November  19,  1900,  the 
receivers  being  dispossessed  for  the  non- 
payment of  rent.  The  receivers  attempted 
to  remove  from  the  premises  the  property 
in  controversy,  insisting  that  the  articles 
were  trade  fixtures  which  could  be  re- 
moved without  substantial  injury  to  the 
building.  They  were  prevented  from  doing 
so  by  the  defendants  upon  the  ground  that 
the  articles  were  not  trade  fixtures,  but 
were  essential  parts  of  the  realty.  The 
right  of  action  of  the  receivers  for  this 
alleged  conversion  was  duly  assigned  to 
the  plaintiff,  the  Herring-Hall-Marvin 
Safe  Company.  The  jury  found  that  the 
two  boilers  were  worth  $1,000,  the  two 
engines  $1,200,  the  shafting,  hangers,  pul- 
leys, and  appliances  $1,100,  and  all  the 
other  items  $335.  Although  inclined  to  the 
opinion  that  there  could  be  no  recovery  for 
the  boilers,  the  trial  judge  directed  a  ver- 
dict for  the  full  amount,  $3,635,  in  order 
that  the  entire  controversy  might  be  finally 
disposed  of  in  this  court.  One  of  the  en- 
gines (the  Corliss),  with  some  of  the  shaft- 
ing and  heating  apparatus,  was  in  the 
building  when  Herring  &  Company  pur- 
chased the  plant  of  Nichols  &  Company  in 
1883.  The  parties  agreed  upon  the  value  of 
this  engine  as  $850.  The  other  engine 
(the  Gamble),  the  agreed  value  of  which  is 
$350,  was  placed  in  the  building  during  the 
existence  of  the  last  set  of  leases.  The 
boilers  were  put  in  in  1894;  they  were  new 
at  that  time,  and  replaced  the  old  boilers, 
purchased  from  Nichols  &  Company,  which 
were  worn  out.  They  were  used  to  run 
the  engines  and  the  exhaust  steam  was  used 
for  heating.  As  to  the  other  property  in 
question,  the  major  part  was  placed  in  the 
building  by  Herring  &  Company.  With 
the  exception  of  the  boilers,  the  Gamble 
engine,  the  Worthington  pump,  and  the 
dynamo,  all  of  the  articles  passed  upon  by 
the  jury  were  placed  upon  the  premises 
during  the  leases  to  Nichols  &  Company  of 
1881,  and  to  Herring  &  Company  of  1889. 
The  leases  provided  that,  at  the  end  of  the 
respective  terms,  the  premises  should  be 
surrendered  in  good  condition,  and  none  of 
them  referred  specifically  to  any  of  the 
articles  which  are  the  subjects  of  this  con- 
troversy. 

The  principal  question  argued  is  whether 
there  was  error  in  the  refusal  of  the  court 
to  direct  a  verdict  for  the  defendants.  The 
defendants  insist  that  the  articles  in  ques- 
tion were  not  the  property  of  the  plaintiff 
or  its  assignors,  the  right  of  removal,  if  it 
ever  existed,  being  lost  by  taking  new  leases 
70  L.  R.  A. 


without  any  reservation  permitting  such 
removal. 

The  law  of  the  state  where  the  property 
is  situated,  when  explicit  and  uniform,  is 
taken  as  the  guide  in  deciding  what  an- 
nexation to  the  freehold  of  a  chattel  makes 
it  a  part  of  the  realty.  In  New  York  the 
rule  is  that,  if  the  article  be  attached  for 
temporary  use  with  the  intention  of  re- 
moving it,  and  in  such  a  manner  that  its 
removal  can  be  effected  without  substan- 
tial injury  to  the  freehold,  it  will  be  re- 
garded as  a  chattel,  and  may  be  removed  by 
the  tenant.  If,  on  the  other  hand,  the 
annexation  be  permanent  in  character,  or 
the  article  be  specially  adapted  for  use  in 
the  place  where  it  is  annexed,  it  becomes  a 
fixture,  and  cannot  be  removed.  New 
York  L.  Ins.  Co.  v.  Allison,  46  C.  C.  A. 
229,  107  Fed.  179.  Articles  annexed  to  the 
realty  for  the  purpose  of  carrying  on  a 
trade  are  known  as  "  trade  fixtures  "  and 
are  removable  by  the  tenant  during  his 
term  if  the  removal  will  not  materially  in- 
jure the  premises.  13  Am  &  Eng.  Enc. 
Law,  2d  ed.  p.  642.  It  seems,  therefore, 
that  all  of  the  articles  in  controversy  were 
trade  fixtures,  and,  with  the  possible  ex- 
ception of  the  boilers  and  a  part  of  the 
shafting,  could  be  removed  without  injury 
to  the  building.  The  testimony  is  clearly 
to  this  effect,  and  the  court  so  finds.  We 
see  no  reason  why  the  boilers  and  shafting 
should  be  excepted.  Boilers  have  fre- 
quently been  held  to  be  trade  fixtures  under 
similar  circumstances  to  those  disclosed  by 
the  present  proof. 

In  Livingston  v.  Sulzer,  19  Hun,  375,  the 
court,  at  page  380,  says: 

"  We  are  at  a  loss  to  see  why  the  ranges 
and  boilers,  and  other  fixtures,  would  not 
have  been  properly  removable  by  an  out- 
going tenant  who  had  placed  them  there  for 
the  purposes  of  trade  or  business."  See 
also  Smith  v.  Whitney,  147  Mass.  479,  18 
N.  E.  229;  Holbrook  v.  Chamberlin,  116 
Mass.  155,  17  Am.  Rep.  146;  Globe  Marble 
Mills  Co.  v.  Quinn,  76  N.  Y.  23,  32  Am. 
Rep.  259. 

The  same  is  true  of  the  shafting,  pulleys, 
etc.  Cook  v.  Champlain  Transp.  Co.  1 
Denio,  91. 

We  are  pointed  to  no  testimony  which 
establishes  the  fact  that  the  removal  of 
these  articles  would  have  materially  in- 
jured the  freehold.  The  plant  of  the  lessees 
was  put  in  the  building  lor  the  purpose  of 
"manufacturing  safes;"  the  lessors  knew 
this,  and  it  was  expressly  stated  in  the 
leases.  The  boilers  were  there  to  generate 
steam  for  running  the  engines.  This  was 
their  paramount  use;  incidentally  the  ex- 
haust steam  was  used  for  heating  purposes. 
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It  appeared  that  the  steam  pipes  and 
radiators  were  old  and  out  of  order,  and 
that  the  heating  plant  "  had  not  been  used 
latterly  by  Herring  &  Company,  or  Herring- 
Hall-Marvin  Company  to  any  great  extent. 
It  was  in  pretty  bad  order;  pretty  bad  re- 
pair." The  building  was  a  factory  where 
the  workmen  were  constantly  engaged  in 
physical  exercise,  and  it  certainly  does  not 
satisfactorily  appear  that  a  heating  plant 
was  a  necessity  in  a  building  of  this  char- 
acter, or  that  the  pipes  and  radiators  were 
so  attached  to  the  realty  as  to  make  them 
fixtures.  The  claim  for  these  articles  was 
abandoned  at  the  trial  because  they  were 
found  to  be  valueless.  As  originally  con- 
structed, there  seems  to  have  been  no  heat- 
ing plant  provided  for  the  building,  the  one 
in  question  having  been  put  in  by  Nichols 
&  Company.  There  is  nothing  to  show  that 
such  a  plant  was  essential,  or  that  the 
-owners  did  not  desire  to  have  the  building 
in  a  condition  where  it  could  be  used  for 
purposes  where  a  general  heating  plant 
would  not  only  be  unnecessary,  but  ob- 
jectionable. 

Regarding  the  shafting,  the  proposition 
is  advanced  that  a  portion  of  it  was  essen- 
tial to  the  maintenance  of  the  building  for 
the  reason  that  it  was  used  in  raising  and 
lowering  a  so-called  elevator.  The  court 
found  otherwise.  There  is  no  convincing 
proof  that  this  elevator  was  essential  to  the 
-continued  use  of  the  building,  and  no  satis- 
factory testimony  to  show  what  proportion 
of  the  entire  shafting  was  necessary  to 
operate  the  elevator.  The  defendants  con- 
verted it  all,  and  now  insist  that  a  part, 
at  least,  belonged  to  them,  without  showing 
what  that  is,  or  what  it  was  worth. 

We  are,  therefore,  convinced  that  all  of 
the  articles  were  trade  fixtures  which  could 
have  been  removed  without  material  injury 
to  the  building. 

We  are  of  the  opinion  that,  in  any  event, 
the  plaintiff  is  entitled  to  recover  for  the 
property  placed  in  the  building  during  the 
existence  of  the  1803  lease.  This  was  the 
last  lease  made;  it  did  not  expire  until  1904, 
and,  of  course,  there  was  no  abandonment 
of  the  plaintiff's  title  by  renewal.  The 
tenants  were  summarily  ejected  from  the 
premises  November  19,  1900.  Their  retire- 
ment in  such  circumstances  cannot  be  re- 
garded as  a  voluntary  surrender  of  their 
property  to  the  lessor;  there  can  be  no 
presumption  of  abandonment.  It  is  hardly 
consistent  for  a  landlord  to  turn  his  tenant 
out  of  doors  and  then  assert  title  to  the 
latter's  chattels  because  he  did  not  carry 
them  with  him.  A  dispossessed  tenant  is 
entitled  to  a  reasonable  time  in  which  to 
remove  his  chattels.  The  receivers  duly 
demanded  possession  of  their  property,  but 
70  L.  R.  A. 


were  not  allowed  to  remove  it;  this 
amounted  to  a  conversion.  Lewis  v.  Ocean 
Nav.  d  Pier  Co.  125  N.  Y.  341,  26  N.  E. 
301 ;  Moore  v.  Wood,  12  Abb.  Pr.  393. 

As  before  stated,  the  defendants  contend 
generally  that  the  acceptance  of  the  new 
leases,  without  reservation  as  to  existing 
fixtures,  operated  as  an  abandonment  of  the 
right  of  removal.  This  rule  is  clearly 
stated  in  Ewell  on  Fixtures,  p.  174,  as  fol- 
lows :  "  It  is  also  well  settled  that,  if  a 
tenant  having  the  right  to  remove  fixtures 
erected  by  him  on  the  demised  premises 
accepts  a  new  lease  of  such  premises  with- 
out reservation  or  mention  of  any  claim 
to  such  fixtures,  and  enters  upon  a  new 
term  thereunder,  the  right  of  removal 
is  lost,  notwithstanding  his  right  of  pos- 
session has  been  continuous.  In  such  a 
case  the  acceptance  of  a  new  lease  of  the 
premises,  including  the  fixtures,  without 
any  reservation  of  right  or  mention  of  any 
claim  to  the  fixtures  and  occupation  under 
the  new  letting,  are  equivalent  to  a  sur- 
render of  possession  to  the  landlord  at  the 
expiration  of  the  first  term." 

Counsel  for  defendants  have  collected 
numerous  authorities  in  support  of  this 
rule,  and  it  cannot  be  denied  that  many  of 
them,  broadly  considered,  sustain  the  de- 
fendants1 contention,  but  we  are  constrained 
to  think  that  the  better  reasoning  so  limits 
the  application  of  the  rule  as  not  to  include 
the  present  controversy.  The  rule  is  of 
ancient  origin,  and  has  grown  up  step  by 
step,  the  common  law  accepting  some  of  the 
harsh  analogies  of  the  civil  law,  until,  as 
trade  and  commerce  expanded,  it  was  found 
that  a  harsh  application  of  it  to  the  new 
relations  was  producing  inequitable  results 
never  contemplated  at  the  time  the  rule  had 
its  origin.  The  trend  of  recent  authority 
is  toward  a  restricted  application  of  the 
rule  to  trade  fixtures  so  as  to  prevent  mani- 
fest injustice.  Regarding  the  rationale  of 
the  rule,  it  is  difficult  to  discover  any  prin- 
ciple of  logic  or  equity  which  can  be  in- 
voked in  its  support.  Take  the  case  at  bar. 
The  defendants  are  owners  of  real  estate 
in  the  city  of  New  York.  The  Herring 
Company  had  installed  a  plant  for  manu- 
facturing safes  on  defendants'  property 
with  their  consent.  For  seventeen  years 
the  business  was  continued,  and  the  rent 
paid  until  November,  1900,  when  the  lease 
terminated.  What  right  had  the  defend- 
ants to  the  Herring  plant;  what  considera- 
tion did  they  pay;  what  had  the  Herring 
Company  done  to  forfeit  its  rights;  what 
principle  of  law  or  equity  demanded  that 
machinery,  worth  several  thousand  dollars, 
should  be  taken  from  the  manufacturer  and 
handed  to  the  landowner?  At  a  time  when 
manufacturing  is  well-nigh  universal,  when 
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the  transmission  of  power  by  steam  and 
electricity  has  made  it  possible  to  use  a 
multitude  of  buildings  and  parts  of  build- 
ings for  manufacturing  purposes  which 
were  never  so  used  before,  a  rigid  applica- 
tion of  the  rule  in  question  would  produce 
the  most  inequitable  results.  Assume,  for 
example,  that  the  lessee  of  a  floor  in  one  of 
the  modern  buildings  concludes  to  go  into 
the  printing  business  and,  with  consent  of 
the  lessor,  installs  a  plant,  including 
Mergenthaler  typesetters,  Hoe  presses,  and 
the  like,  all  fastened  to  the  building.  At 
the  end  of  the  term  the  lease  is  renewed  in 
the  identical  language  of  the  first  lease. 
If  the  defendants'  contention  be  correct,  the 
moment  the  tenant  goes  into  possession 
under  the  new  lease  the  title  to  this  ex- 
ceedingly valuable  property  passes  to  his 
landlord.  Such  a  rule  must  yield  to 
modern  conditions  and  modern  progress. 

Our  views  in  this  regard  cannot  be  better 
expressed  than  by  quoting  from  Devin  v. 
Dougherty,  27  How.  Pr.  455,  where  the 
tenant,  for  business  purposes,  had  built  an 
awning  over  the  sidewalk  in  front  of  his 
shop  during  the  time  of  the  original  lease, 
which  was  renewed  without  reservation  as 
to  the  awning.  The  court  said:  "As  the 
new  lease  was  intended  merely  to  provide 
for  a  further  occupancy  of  the  premises, 
and  that  for  the  same  purposes,  I  see  not 
why  it  was  necessary  for  the  tenant  to  re- 
serve in  it  any  rights  in  regard  to  a  thing 
which  was  his,  and  which  it  must  have  been 
understood  he  was  to  continue  to  use  as 
his  own  during  his  new  term.  He  hired, 
for  a  second  time,  his  landlord's  premises; 
but  how  can  that  be  said  to  be  also  a  hiring 
of  property,  upon  these  premises,  which  be- 
longed to  himself,  and  which,  as  yet,  he  had 
a  right  to  use  upon  those  premises  under  a 
lease  still  in  force?  What  need  was  there 
of  any  agreement  as  to  what  he  then  had  a 
right*  to  remove,  and  an  equal  right  to  con- 
tinue to  use  upon  the  premises  as  long  as  he 
secured  the  right  to  the  occupancy  of  such 
premises  ?  " 

This  excerpt  from  the  opinion  of  Judge 
Reynolds  is  quoted  not  ^  ecause  the  decision 
is  controlling,  but  because  of  the  admirable 
manner  in  which  a  common-sense  proposi- 
tion is  stripped  of  technicalities  and  pre- 
sented in  clear  and  convincing  language. 

The  most  recent  decision  upon  the  ques- 
tion is  Bernheimer  v.  Adams,  70  App.  Div. 
114,  75  N.  Y.  Supp.  93,  affirmed  by  a 
unanimous  decision  of  the  court  of  appeals, 
May  19,  1903  (175  N.  Y.  472,  67  N.  E. 
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1080).  As  no  opinion  was  written  in  the 
court  of  appeals,  we  must  look  to  the 
opinion  of  the  appellate  division  for  the 
facts  and  arguments  supporting  their  con- 
clusions. The  opinion  is  carefully  written, 
and  substantially  all  of  the  leading  cases 
bearing  on  the  question  involved  will  be 
found  there  cited.  The  court  makes  a  dis- 
tinction, which  we  think  is  a  proper  one, 
between  fixtures  which  are  distinctively 
realty,  such  as  buildings,  fences,  bank 
vaults,  and  the  like,  and  chattels  known  as 
trade  fixtures,  which  are  capable  of  being 
removed  without  injury  to  the  freehold. 
With  this  distinction  observed,  no  injustice 
can  be  done. 

If  the  fixtures  are  appurtenant  to  the 
land,  so  that  a  deed  or  lease  of  the  premises 
will  necessarily  include  them,  a  reservation 
should  be  made  if  the  tenant  desires  to  re- 
tain them,  but,  as  to  chattels  which  can  be 
removed  and  carried  away  without  injury, 
no  such  exception  should  be  necessary. 
There  can  be  no  presumption  that  a  tenant 
intends  to  present  his  personal  property  to 
his  landlord  because  the  lease  fails  to  give 
him  the  right  to  remove  it.  He  has 
that  right  without  regard  to  the  landlord'* 
wishes,  and  nothing  short  of  conduct  which 
amounts  to  an  estoppel  and  evinces  a  clear 
intention  to  abandon  his  property  can  de- 
prive him  of  that  right.  The  law  does  not 
favor  forfeitures. 

There  was  no  reversible  error  in  the  ad- 
mission of  the  testimony  of  Frank  O.  Her- 
ring as  to  the  intention  of  the  firm  in 
placing  the  article*  in  question  in  the  build- 
ing. If  the  question  had  been  confined  to- 
the  intention  of  the  witness,  there  can  be  no 
question  as  to  its  competency,  for  the  rea- 
son that  the  intention  of  the  lessee  in 
placing  the  disputed  property  on  the  prem- 
ises is  one  of  the  principal  elements  in 
fixing  its  legal  status.  But,  even  if  it  be 
assumed  that  the  question  were  too  broad, 
it  was  immaterial,  as,  irrespective  of  the 
answer  of  the  witness,  there  was  ample 
testimony-  to  sustain  the  finding  of  fact 
that  the  articles  were  not  intended  to  be 
left  on  the  premises  permanently.  The  acts 
of  the  parties  and  the  circumstances  sur- 
rounding the  leases  and  occupancy  were 
sufficient  to  warrant  a  presumption  to  this 
effect. 

We  have  examined  the  other  exceptions 
argued,  and  are  of  the  opinion  that  they 
were  not  well  taken. 

The  judgment  is  affirmed. 
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Thomas  DONAHUE,  Respt., 

v. 

KEYSTONE  GAS  COMPANY,  Appt. 


(181  N.  Y.  313.) 

1.  An  abutting  owner  nas  anon  an 
interest  in  trees  planted  In  the 
street  In  front  of  his  property  that,  al- 
though the  fee  is  In  the  public,  he  may  re- 
cover damages  for  their  destruction  by  a 
wrongdoer. 

2.  A  a-a«  company  which  nes;lis;entlr 
permits  'ams  to  escape  from  its  pipes 
in  the  highway,  so  that  it  destroys  shade 
trees  in  front  of  abutting  property,  is  lia- 
ble for  the  Injury  thereby  done  to  such 
property,  although  the  fee  of  the  street  Is 
In  the  public. 

{Cullen,  Ch.  J.,  and  Gray  and  OfBrien,  J  J., 
dissent.) 

(April  25,  1905.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the 
Supreme  Court,  Fourth  Department,  deny- 
ing a  motion  for  new  trial  after  verdict  in 
plaintiff's  favor,  entered  in  the  office  of  the 
clerk  of  Cattaraugus  County,  in  an  action 
brought  to  recover  damages  for  the  negli- 
gent destruction  of  shade  trees.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  H.  Waring,  for  appellant: 

The  plaintiff  had  no  property  in  the  trees 
in  question,  even  if  his.  land  bounds  on  the 
actual  street. 

The  trees  stood  in  the  actual  street  be- 
tween the  sidewalk  and  the  carriage  way. 
They  were  a  part  and  parcel  of  the  land  on 
which  they  stood. 

Qreen  v.  Armstrong,  1  Denio.  550;  Good- 
gear  v.  Vosburg,  57  Barb.  245;  Mott  v. 
Palmer,  1  N.  Y.  564;  Lacustrine  Fertilizer 
Co.  v.  Lake  Guano  d  F.  Co.  82  N.  Y.  476 ; 

Note. — As  to  ownership  and  control  of 
trees  In  highways  generally,  see  Chase  v. 
Osbko8h,  15  L.  R.  A.  553,  and  note;  New 
Jersey,  Avis,  Prosecutor,  v.  Vlneland,  23  L.  R. 
A.  685 ;  Tate  v.  Greensboro,  24  L.  R.  A.  671 ; 
and  Mt.  Carmel  v.  Shaw,  27  L.  R.  A.  580. 

As  to  right  of  abutting  owner  to  recover 
for  cutting  of  trees  to  make  room  for  electric 
wires,  see  Dalley  v.  Ohio,  24  L.  R.  A.  724; 
Bradley  v.  Southern  New  England  Teleph.  Co. 
32  L.  R.  A.  280;  Southern  Bell  Teleph.  ft 
Teleg.  Co.  v.  Francis,  31  L.  R.  A.  103;  Wyant 
v.  Central  Teleph.  Co.  47  L.  R.  A.  497;  Bron- 
son  v.  Albion  Teleph.  Co.  60  L.  R.  A.  426; 
and  Haxlehurst  v.  Mayes,  64  L.  R.  A.  805. 

As   to   right   to   recover   for   destruction    of 
trees  by  street  railway  company,  see  Miller  v. 
Detroit,  Y.  ft  A.  A.  R.  Co.  51  L.  R.  A.  055. 
70  L.  R.  A. 


Killmore  v.  H owlet t  48  N.  Y.  569 ;  Pierre- 
pont  v.  Barnard,  6  N.  Y.  279;  McGregor  v. 
Brown,  10  N.  Y.  114. 

Land  is  not  appurtenant  to  other  land; 
it  will  not  pass  with  it  as  an  appurtenance 
to  it. 

YVoodhull  v.  Rosenthal,  61  N.  Y.  883; 
Armstrong  v.  DuBois,  90  N.  Y.  95. 

Plaintiff's  title  being  limited  to  the 
margin  of  the  highway,  the  rights  in  it  all 
belong  to  his  grantors,  who  could  have 
maintained  ejectment,  trespass,  or  waste  to 
protect  them. 

Jackson  ex  dem.  Yates  v.  Hathaway,  15 
Johns.  445,  8  Am.  Dec.  263;  Higgins  v. 
Reynolds,  31  N.  Y.  151;  Robert  v.  Sadler, 
104  N.  Y.  229,  58  Am.  Rep.  498,  10  N.  E. 
428;  Piatt  v.  Onconta,  88  App.  Div.  192, 
84  N.  Y.  Supp.  699;  Bliss  v.  Johnson,  73  N. 
Y.  529;  Holladay  v.  Marsh,  3  Wend.  142, 
20  Am.  Dec.  678. 

If  the  gas  escaped  through  defendant's 
negligence,  as  the  jury  found,  that  does 
not  make  it  liable  to  the  plaintiff. 

Hay  v.  Cohoes  Co.  2  N.  Y.  159,  51  Am. 
Dec.  279 ;  Radcliff  v.  Brooklyn,  4  N.  Y.  195, 
53  Am.  Dec.  357;  Campbell  v.  Seaman,  63 
N.  Y.  568,  20  Am.  Rep.  567;  Sullivan  v. 
Dunham,  161  N.  Y.  290,  47  L.  R.  A.  715,  76 
Am.  St.  Rep.  274,  55  N.  E.  923;  Huff  mire  v. 
Brooklyn,  162  N.  Y.  584,  48  L.  R.  A.  421, 
57  N.  E.  176;  Clark  v.  Foot,  8  Johns.  421 ; 
Gardner  v.  Newburgh,  2  Johns.  Ch.  162,  7 
Am.  Dec.  526. 

If  a  party  does  a  lawful  act  upon  his  own 
premises  wholly  from  wrong  and  malicious 
motives,  he  is  not  liable  for  its  conse- 
quences if  it  does  not  infringe  upon  an* 
other's  lawful  rights. 

Phelps  v.  yowlen,  72  N.  Y.  39,  28  Am. 
Rep.  93;  Rideout  v.  Knox,  148  Mass.  368, 
2  L.  R.  A.  81,  12  Am.  St.  Rep.  560,  19  N. 
E.  390. 

Damages  which  the  law  recognizes  are 
such,  only,  as  injure  a  vested  property 
right. 

Cooley,  Torts,  2d  ed.  pp.  8.  66;  Knapp  v. 
Roche,  94  N.  Y.  329;  Hutchins  v.  Hutchins, 
7  Hill,  104;  Deobold  V.  Opperman,  111  N. 
Y.  531,  2  L.  R.  A.  644,  7  Am.  St.  Rep.  760, 
19  N.  E.  94. 

Messrs.  Parker  Sc  Cobb,  for  respondent : 

The  rights  of  free  passage  along  the  side- 
walk and  roadway,  and  to  the  enjoyment  of 
the  shade  trees,  and  the  property  value 
augmented  by  them,  were  perpetual  appurt- 
enances to  the  land  adjoining,  and,  as  such, 
they  passed  to  the  grantee  in  every  con- 
veyance of  those  lands. 

Holloiray  v.  Southmayd,  139  N.  Y.  390,  34 
N.  E.  1047,  1052;  Haight  v.  Littlefield,  147 
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N.  Y.  338,  41  N.  E.  696;  Archibald  v.  New 
York  C.  d  H.  R.  R.  Co.  157  N.  Y.  574,  52 
N.  E.  567;  Mattes  v.  Frankcl,  157  N.  Y. 
4303,  68  Am.  St.  Rep.  804,  52  N.  E.  585; 
i'ainc  v.  Chandler,  134  N.  Y.  385,  19  L.  R. 
A.  99,  32  N.  E.  18 ;  Spencer  v.  Kilmer,  151 
X.  Y.  398,  45  N.  E.  865. 

The  owner  of  the  adjacent  soil  is  the 
owner,  in  every  practical  sense,  of  those 
trees:  the  naked  fee  is  nothing. 

Gorham  v.  Eastchester  Electric  Co.  31 
Abb.  N.  C.  198,  29  N.  Y.  Supp.  1094; 
Edsall  v.  Howell,  86  Hun,  424,  33  N.  Y. 
Supp.  893. 

Vann,  J.,  delivered  the  opinion  of  the 
•court: 

The  plaintiff  has  the  rights  of  an  abut- 
ting owner  upon  the  west  side  of  a  public 
highway  known  as  "  Union  street,"  in  the 
city  of  Olean,  but  he  owns  no  part  of  the 
Ded  of  the  street.  The  defendant  is  a 
foreign  corporation  which  supplies  natural 
gas  to  the  inhabitants  of  the  city  for  light 
and  fuel  by  means  of  pipes  laid  beneath  the 
surface  of  the  streets  in  the  usual  way. 
There  are  two  dwelling  houses  on  the 
premises  of  the  plaintiff,  one  of  which  he 
occupies  as  a  residence,  while  the  other  is 
leased  to  a  tenant.  In  1898,  near  the  west 
margin  of  Union  street,  and  directly  in 
front  of  the  plaintiff's  premises,  but  not 
upon  his  land,  there  were  5  maple  trees, 
about  thirty-five  years  old,  "all  in  thrifty 
condition  and  furnishing  good  shade.'1 
These  trees  stood  25  feet  from  the  front  line 
of  the  plaintiff's  houses,  and  made  them 
attractive  to  purchasers  and  tenants.  About 
1900,  as  the  jury  found  upon  sufficient  evi- 
dence, 4  of  these  trees  were  destroyed  by 
the  negligence  of  the  defendant  in  permit- 
ting gas  to  escape  from  its  pipes  into  the 
soil  about  the  roots  of  the  trees.  This 
action  was  brought  to  recover  the  damages 
alleged  to  have  been  sustained  by  the  plain- 
tiff by  reason  of  these  facts,  and  the  jury 
found  a  verdict  in  his  favor  for  the  sum  of 
$150.  Upon  appeal  to  the  appellate  divi- 
sion the  judgment  entered  upon  the  ver- 
dict was  unanimously  affirmed,  one  of  the 
judges  concurring  in  the  result  only. 

Upon  the  trial  the  court  charged,  among 
other  things,  as  follows:  "For  the  pur- 
poses of  the  disposition  of  this  case,  I 
charge  you,  as  a  matter  of  law,  that  the 
plaintiff  had  a  property  right  in  those  trees, 
although  they  were  not  planted  upon  lands 
that  he  had  the  title  to,  sufficient  to  permit 
him,  as  a  matter  of  law,  to  maintain  an 
action  against  any  person  who  might  wrong- 
fully injure  or  destroy  the  same."  The  ex- 
ception taken  to  this  ruling  presents  the 
main  question  that  we  are  called  upon  to 
decide. 
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The  defendant  claims  that  the  plaintiff 
had  no  legal  or  equitable  interest  in  the 
trees,  because  he  did  not  own  the  land  upon 
which  they  stood,  and  that,  hence,  he  sus- 
tained no  injury  by  reason  of  their  de- 
struction. The  plaintiff  claims  that,  as  an 
abutting  owner,  he  had  a  right  in  the  trees 
in  the  nature  of  an  easement  attached  to 
and  forming  a  part  of  his  premises,  and 
that  he  was  entitled  to  recover  the  dam- 
ages caused  to  his  land  by  the  loss  of  the 
trees  through  the  wrongful  act  of  the  de- 
fendant. An  interesting  and  important 
question  is  thus  presented,  upon  which 
there  is  but  little  direct  authority,  al- 
though the  courts  have  labored  long  to 
settle  the  principles  of  law  governing  the 
rights  of  those  owning  land  upon  a  public 
street  where  the  fee  is  in  the  municipal 
government. 

The  maintenance  of  trees  in  a  street  for 
the  purpose  of  ornament  and  shade  is  a 
proper  street  use,  sanctioned  both  by  stat- 
ute and  the  custom  of  the  country.  Edsall 
v.  Howell,  86  Hun,  424,  33  N.  Y.  Supp. 
892 ;  Cross  v.  Morristown,  18  N.  J.  Eq.  305, 
313;  2  Rev.  Laws  1813,  chap.  33,  §  29,  p. 
279;  2  Rev.  Stat.  1888,  8th  ed.  §  127, 
p.  1398;  Laws  1863,  chap.  93,  p.  151;  Laws 
1875,  chap.  215,  p.  191;  Laws  1881,  chap. 
344,  p.  469;  Laws  1890,  chap.  568,  $$  43, 
44,  p.  1186.  The  trees  thus  maintained  are 
a  part  of  the  street,  to  be  enjoyed  and  used 
by  the  public  traveling  thereon  the  same  as 
a  good  roadbed,  sidewalk,  pavement,  or  any- 
thing else  in  the  street  which  contributes  to 
the  comfort  or  pleasure  of  the  traveler.  As 
a  general  rule,  whatever  renders  a  street 
more  valuable  to  the  people  at  large  renders 
it  more  valuable  to  the  abutting  owner,  for 
he  has  all  their  rights  of  user,  besides  other 
rights  which  are  peculiar  to  himself. 
While  the  control  of  the  street,  regardless 
of  where  the  title  may  be,  of  necessity  is 
in  the  public  authorities,  and  they  may 
grade  and  improve  it,  even  to  his  detriment, 
still  he  has  special  rights  therein,  which 
are  a  species  of  property  that  cannot  be 
taken  from  him  without  compensation 
awarded  according  to  the  law  of  the  land. 
Story  v.  New  York  Elev.  R.  Co.  90  N.  Y. 
122,  179,  43  Am.  Rep.  146. 

Among  his  rights  are  those  of  light,  air, 
and  access,  each  long  resisted,  but  now  well 
established  as  safe  from  the  onslaught  of 
wrongdoers,  even  including  those  who  erect 
an  elevated  railroad  in  a  street  with  the 
sanction  of  law.  Lahr  v.  Metropolitan 
Elev.  R.  Co.  104  N.  Y.  268,  10  N.  E.  528; 
Abendroth  v.  Manhattan  R.  Co.  122  N.  Y. 
1,  11  L.  R.  A.  634,  19  Am.  St.  Rep.  461, 
25  N.  E.  496:  Kane  v.  New  York  Elev.  R. 
Co.  125  N.  Y.  104,  11  L.  R.  A.  640,  26  N. 
E.    278.     But,    during    the    long    struggle 
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which  saved  these  rights  of  the  abutting 
owner,  he  did  not  always  win,  for  the  neces- 
sary annoyance  caused  by  a  use  of  the 
street  authorized  by  law,  such  as  the  noise 
of  a  train  passing  on  an  elevated  railway, 
gives  him  no  right  to  permanent  damages, 
unless  some  part  of  his  land  is  taken. 
American  Bank  Note  Co.  v.  New  York  Elev. 
R.  Co.  129  N.  Y.  252,  29  N.  E.  302.  This 
was  so  held  upon  the  ground  that,  where 
the  use  is  authorized  and  is  for  the  benefit 
of  the  public,  he  must  endure  the  discom- 
fort incidental  to  a  lawful  use  and  essential 
to  the  public  welfare.  But  whatever  pol- 
lutes the  air  he  breathes,  such  as  smoke 
and  gas,  shuts  the  light  from  his  windows, 
or  hinders  access  to  his  door,  such  as  an 
elevated  railroad  structure  and  the  trains 
thereon,  must  be  reckoned  for,  even  by  the 
technical  wrongdoer  acting  with  some  sanc- 
tion, but  not  the  full  sanction,  of  law.  In 
settling  the  law  to  this  extent,  general  ex- 
pressions have  sometimes  been  used  by  the 
court,  indicating  as  its  opinion  that  these 
easements  of  light,  air,  and  access  are  the 
only  rights  which  an  abutting  owner  has 
in  a  public  street  of  which  he  owns  no  part. 
Courts  settle  the  law  by  passing  upon 
actual  questions,  not  by  advancing  abstract 
theories,  and  the  words  of  exclusion  should 
be  limited  to  the  facts  of  the  case  in  hand 
when  they  were  used,  as  was  doubtless  the 
intention. 

It  is  to  be  observed  that  we  are  not  deal 
ing  with  a  question  arising  between  an 
abutting  owner  and  the  city  authorities, 
for  in  such  a  case  the  rights  of  the  latter 
are  paramount,  so  long  as  the  road  is  kept 
open  and  unobstructed.  Nor  are  we  deal- 
ing with  a  question  between  him  and  a  cor- 
poration authorized  to  use  the  streets  for 
some  public  purpose,  where  it  becomes 
necessary  to  cut  shade  trees  in  order  to 
effect  that  purpose.  It  is  not  the  question 
which  might  have  arisen  when  the  defend- 
ant many  years  ago  laid  its  pipes  in  the 
street,  if  it  had  then  been  necessary  to  cut 
the  trees  which  are  the  subject  of  this 
action  in  order  to  do  the  work  properly, 
and  they  had  been  cut  for  that  purpose  with 
the  approval  of  the  city  authorities.  The 
defendant  did  not  let  its  gas  escape  with 
the  consent  of  the  officers  in  control  of  the 
street.  It  did  not  act  in  accordance  with 
law,  but  in  violation  of  law.  It  was  not  a 
semiwrongdoer,  as  were  the  elevated  rail- 
road companies,  but  an  absolute  wrongdoer. 
It  was  a  naked  trespasser,  and  its  act  was  a 
nuisance  which  inflicted  special  injury  upon 
private  property,  for  it  reduced  the  value 
of  the  plaintiff's  premises  by  the  sum  of 
$150,  as  the  jury  found.  Everyone  has  a 
right  to  use  a  public  street,  but  no  one  has 
a  right  to  stand  in  front  of  another's 
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residence  and  play  a  hurdy-gurdy  or  fo£ 
horn  hour  after  hour,  and  day  after  day,  to 
the  annoyance  of  the  owner  and  his  family. 
That  would  be  a  trespass,  even  if  the 
offender  did  not  touch  the  property  of  the 
abutting  owner,  whose  right  to  damages 
could  not  be  questioned.  If  a  mere  tres- 
passer should  maliciously  cut  shade  trees 
standing  in  a  street,  the  fee  of  which  was  in 
the  city,  could  the  abutting  owner  recover 
damages?  That  is,  in  substance,  the  ques- 
tion before  us,  for,  while  the  defendant  did 
not  act  wilfully  in  destroying  the  trees,  it 
acted  negligently,  after  due  warning,  and 
was  a  simple  wrongdoer. 

The  defendant  insists  with  great  persist- 
ence that  it  did  not  injure  the  plaintiff,  be- 
cause it  did  not  touch  his  premises  or  throw 
anything  upon  them.  Interference  with 
access  or  with  light  does  not  necessarily 
involve  contact  with  tangible  property,  yet 
either  is  a  trespass  upon  a  property  right. 
Why  should  the  law  protect  the  air  of  an 
abutting  owner  from  the  smoke  of  a  semi- 
trespasser,  and  not  protect  the  coolness  of 
the  air  from  injury  by  an  absolute  tres- 
passer? If  the  air  is  better  in  the  one  case, 
it  is  in  the  other,  for  the  difference  is  in 
degree  only.  Upon  what  principle  can  pure 
air  be  called  a  property  right,  and  cool  air 
no  right  at  all?  What  is  the  principle 
upon  which  interference  with  light,  air,  and 
access  is  made  the  subject  of  damages,  and 
sometimes  of  an  injunction?  Why  do 
courts  hold  that  these  rights  are  property? 
What  is  their  origin  and  nature?  Why 
does  the  abutting  owner  have  rights  in  the 
street  which  do  not  belong  to  the  general 
public?  These  questions  were  asked,  in 
substance,  in  the  first  case  which  recog- 
nized the  existence  of  the  rights,  and  they 
were  answered,  for  the  purpose  of  that  case, 
as  follows :  "  Generally,  it  may  be  said, 
it  is  to  have  the  street  kept  open,  so  that 
from  it  access  may  be  had  to  the  lot,  and 
light  and  air  furnished  across  the  open 
way.  .  .  .  This  right  or  privilege  con- 
stitutes an  easement  in  the  bed  of  the  street, 
which  attaches  to  the  abutting  property  of 
the  plaintiff,  and  constitutes  private  prop- 
erty, within  the  meaning  of  the  Constitu- 
tion, of  which  he  cannot  be  deprived  with- 
out compensation."  Story  v.  Neto  York 
Elev.  R.  Co.  90  N.  Y.  122,  146,  179,  43  Am. 
Rep.  146.  In  a  later  case,  Judge  Andrews, 
speaking  of  the  right,  said :  "  But,  however 
difficult  it  is  to  trace  its  origin  or  refer  it 
to  any  exact  legal  principle,  it  is  un- 
doubtedly the  prevailing  doctrine  of  Ameri- 
can jurisprudence  that  the  owner  of  a  lot 
abutting  on  a  city  street,  the  fee  of  which 
is  in  the  municipality,  has,  by  virtue  of 
proximity,  special  and  peculiar  rights, 
facilities,  and  franchises  in  the  street,  not 
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common  to  citizens  at  large,  in  the  nature 
of  easements  therein,  constituting  prop- 
erty, of  which  he  cannot  be  deprived  by  the 
legislature  or  municipality,  or  by  both 
combined,  without  compensation."  Kane 
v.  New  York  Elev.  R.  Co.  125  N.  Y.  164, 
180,  11  L.  R.  A.  640,  26  N.  E.  278,  280.  In 
Bohm  v.  Metropolitan  Elev.  R.  Co.  129  N. 
Y.  576,  587,  14  L.  R.  A.  344,  29  N.  E.  802, 
804,  Judge  Peckham  stated  that,  "  although 
the  land  itself  was  not  taken,  yet  the  abut- 
ting owner,  by  reason  of  his  situation,  had 
a  kind  of  property  in  the  public  street  for 
the  purpose  of  giving  to  such  land  facilities 
of  light,  of  air,  and  of  access  from  such 
street."  So,  a  learned  commentator,  citing 
authorities  from  various  states  to  support 
his  position,  has  laid  down  the  following 
proposition :  *'  An  owner  whose  land  abuts 
upon  a  highway  necessarily  enjoys  certain 
advantages  from  the  existence  of  an  open 
street  adjoining  his  property,  which  belong 
to  him  by  reason  of  the  location  of  the 
street,  and  are  not  enjoyed  by  the  general 
public."    Jones,  Easements,  ft  489. 

The  easement,  as  for  convenience  it  may 
be  called,  consists  in  the  right  to  have  the 
street  kept  open,  and  includes  all  the  inci- 
dental privileges  which  may  fairly  be  im- 
plied from  that  right.  It  is  the  proximity 
of  the  street— the  situation  of  the  abutting 
land  with  reference  to  an  open  street — 
which  gives  to  the  abutting  owner  the 
special  right  to  the  enjoyment  and  use  of 
whatever  is  permitted  or  maintained  by  the 
public  authorities  as  a  part  of  the  street. 
These  easements  are  created  by  operation  of 
law  when  streets  are  opened,  and  they  are 
presumed  to  be  paid  for  by  taking  the  bene- 
fits into  account  when  land  is  procured  for 
the  purpose.  Such  benefits  are  "coexten- 
sive with  the  use  "  to  which  the  street  may 
by  law  be  devoted.  Edsall  v.  Hoicell,  86 
Hun,  424,  430,  33  N.  Y.  Supp.  892;  Harden- 
burgh  v.  Lockvcood%  25  Barb.  9;  Griffin  v. 
Martin,  7  Barb.  297 ;  Lancaster  v.  Richard- 
son, 4  Lans.  136,  140.  They  frequently  in- 
duce owners  of  land  to  donate  or  dedicate  a 
part  thereof  for  the  purpose  of  a  street. 
If  the  street  is  improved  so  as  to  be  more 
useful,  or  ornamented  so  as  to  be  more 
beautiful,  the  public  is  benefited  generally, 
and  the  abutter  is  benefited  specially.  So 
long  as  a  hitching  post  or  a  shade  tree  is 
physically  and  legally  a  part  of  the  street, 
he  is  entitled  to  all  the  special  benefits 
which  flow  therefrom  to  his  lot,  free  from 
interference  by  a  wrongdoer,  but  subject  to 
removal  by  the  municipal  government. 
The  easement  extends  to  all  parts  of  the 
street  which  enlarge  the  use  and  increase 
the  value  of  the  adjacent  lot.  It  is  not 
limited  to  light,  air,  and  access,  but  in- 
cludes all  the  advantages  which  spring 
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from  the  situation  of  the  abutter's  land 
upon  the  open  space  of  the  street.  These 
rights  exist  whether  he  owns  the  fee  of  the 
street  or  not.  As  they  are  dependent  upon 
the  street,  and  cannot  exist  without  it,  they 
are  a  part  of  it,  and  thus  become  "an  in- 
tegral part  of  the  estate"  of  the  abutting 
owner,  subject  to  interference  by  no  one 
except  the  representatives  of  the  public. 

No  adequate  reason  is  given  for  the  at- 
tempt to  limit  the  easement  to  light,  air. 
and  access.  What  distinction,  in  principle, 
is  there  between  these  benefits,  which  are 
incidental  to  a  street,  and  any  other  inci- 
dental advantage  which  adds  to  the  value 
of  abutting  land?  Why  should  the  law  ex- 
tend protection  to  the  one,  and  withhold  it 
from  the  other?  Is  any  danger  to  be  ap- 
prehended from  the  practical  working  of  a 
rule  to  protect  shade  trees  in  our  streets 
from  destruction  by  the  careless  or  mali- 
cious? If  an  enemy  wantonly  cuts  down 
trees  standing  in  the  street  in  front  of  his 
neighbor's  lot,  have  the  courts  no  power  to 
redress  the  wrong  done  to  private  prop- 
erty?  The  shade  trees  of  our  cities  and 
villages  are  the  pride  of  the  people.  On 
many  streets  they  add  largely  to  the  com- 
mercial value  of  land.  Is  the  law  so  tender 
toward  wrongdoers  as  to  virtually  say  to 
them,  "If  you  cut  down  every  graceful  elm 
or  beautiful  maple  standing  in  the  street » 
of  any  city,  and  can  adjust  matters  with 
the  authorities,  you  are  safe,  for  no  individ- 
ual can  call  you  to  account,  even  if  20 
per  cent  is  taken  from  the  value  of  his 
property  ?  "  The  announcement  of  such  a 
rule,  directly  or  indirectly,  would  spread 
consternation  throughout  the  state. 

If  the  plaintiff  had  owned  to  the  center 
of  the  highway,  his  right  to  recover  dam- 
ages would  be  beyond  question,  yet  the  dif- 
ference between  such  an  action  and  the  one 
before  us  is  theoretical  rather  than  practi- 
cal, because,  as  long  as  the  street  is  kept 
open,  which  is  the  invariable  rule  in  cities, 
and  the  general  rule  elsewhere,  the  abutting 
owner  has  substantially  the  same  benefit  in 
either  case.  Hallemn  v.  Bell  Teleph.  Co. 
177  N.  Y.  533,  69  N.  E.  1124,  64  App.  Div. 
41,  71  N.  Y.  Supp.  685;  Eels  v.  American 
Teleph.  &  Teleg.  Co.  143  N.  Y.  133,  25  L. 
R.  A.  640,  38  N.  E.  202;  Edsall  v.  ffoircff. 
86  Hun,  424,  83  N.  Y.  Supp.  892;  J/e- 
Cruden  v.  Rochester  R.  Co.  151  N.  Y.  623, 
45  N.  E.  1133,  77  Hun,  609,  28  X.  Y.  Supp. 
1135,  5  Misc.  59,  25  N.  Y.  Supp.  114; 
Gorham  v.  Eastchester  Electric  Co.  80  Hun, 
290,  30  N.  Y.  Supp.  125;  2  Dill.  Mun. 
Corp.  4th  ed.  ft  644a.  Is  it  better  to  limit 
the  recovery  to  cases  founded  upon  a  mere 
technicality,  or  to  extend  it  to  all  where 
substantial  injury  is  inflicted  upon  the 
abutting   owner   by    the   act   of   a    wrong- 
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doer  in  a  public  street?  Which  rule  is  bet- 
ter adapted  to  the  needs  of  the  people 
generally  throughout  the  state?  Which 
will  promote  justice  in  the  greater  number 
of  cases?  What  is  there  to  prevent  the 
court  from  laying  down  the  best  practi- 
cable rule  to  restrain  wrongdoers  from  cut- 
ting down  shade  trees  standing  in  the  street 
in  front  of  people's  homes?  These  ques- 
tions were  answered  in  a  practical  and  (as 
we  think)  a  correct  way  in  a  recent  case 
decided  by  the  appellate  division  of  the 
second  department,  which  held  that  "an 
owner  of  land  abutting  upon  a  city  street, 
whose  ownership  does  not  extend  to  the 
middle  of  the  street,  who  has  set  out  orna- 
mental shade  trees  on  the  sidewalk  in 
front  of  his  premises  at  his  own  expense 
and  with  the  sanction  of  the  municipal 
authorities,  is  entitled  to  have  such  trees 
protected  against  negligent  or  wilful  de- 
struction at  the  hands  of  third  parties.  He 
has  a  right  in  such  trees,  in  the  nature  of 
an  equitable  easement,  and,  where  one  of 
them  is  girdled  and  destroyed  by  a  horse, 
may  recover  from  the  owner  of  the  horse 
the  damages  thus  sustained."  Lane  v. 
Lamke,  53  App.  Div.  395,  65  N.  Y.  Supp. 
1090.  This  is  the  only  case  brought  to 
our  attention  that  is  directly  analogous, 
and  we  think  it  is  founded  upon  sound  legal 
principles,  which  should  be  applied  to  the 
case  before  us.     While  the  plaintiff  did  not 


set  out  the  trees  in  question,  he  is  entitled 
to  the  rights  of  his  predecessor  in  title,  as 
an  abutting  owner  who  did  set  them  out; 
and,  as  they  have  stood  so  long  in  the 
street,  they  are  presumed  to  have  been 
placed  and  maintained  there  with  the  con- 
sent of  the  municipal  authorities.  Even  if 
the  city  of  Olean  has  a  right  of  action 
against  the  defendant,  there  can  be  no 
double  recovery  for  the  same  injury,  be- 
cause the  damages  in  the  two  classes  of 
actions  are  as  clear  and  distinct  as  the 
causes  of  action  themselves.  The  one  in- 
volves the  general  rights  of  the  city,  whHe 
the  other  is  limited  to  the  injury  to  the 
special  rights  of  the  abutting  owner.  The 
wrongdoer  cannot  complain  if  he  is  made  to 
pay  for  all  the  property  he  destroyed,  even 
if  part  belonged  to  the  plaintiff  and  part 
to  the  city. 

We  think  that  the  charge  of  the  learned 
trial  justice  that  the  plaintiff  had  a  prop- 
erty right  in  the  trees  in  question  sufficient 
to  enable  him  to  maintain  this  action  was 
correct.  As  no  other  question  requires  con- 
sideration, the  judgment  appealed  from 
should  therefore  be  affirmed,  with  costs. 

Bartlett,  Haight,  and  Werner,  JJ., 
concur. 

Gullen,  Ch.  J.,  and  Gray  and  O'Brien, 

JJ.,  dissent. 
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WESTERN   ELECTRIC    COMPANY,    Plff. 

in  Err., 

v. 

John  F.  HANSELMANN,  Jb. 

(136  Fed.   564.) 

A  matter  who  sends  an  employee  to 
repair  switches  on  elevators,  which 
requires  him  to  work  Inside  the  wells  in 
the  path  of  cars,  at  a  time  when  they  are 
in  operation,  Is  liable  for  Injuries  to  him, 
due  to  failure  to  use  the  necessary  means 
to  give  him  timely  warning  of  the  approach 
of  cars,  by  some  means  other  than  the  per- 


Note. — As  to  duty  to  warn  employee  work- 
ing In  trench  when  dirt  Is  to  be  dumped  Into 
It,  see,  In  this  series,  McLaine  v.  Head  A  D. 
Co.  58  L.  R.  A.  462. 

As  to  duty  to  protect  car  repairer  while  at 
work  on  cars,  see  St.  Louis,  A.  &  T.  R.  Co. 
v.  Triplett,  11  L.  R.  A.  773.  and  Louisville  & 
N.  R.  Co.  v.  Lowe,  65  L.  R.  A.  122. 

As  to  duty  to  warn  servants  generally  of 
perils  of  employment,  Including  transitory  and 
sporadic  dangers,  or  dangers  due  to  movements 
of  railroad  cars  and  other  heavy  bodies,  see 
note  to  James  v.  Rapides  Lumber  Co.  44  L. 
R.  A.  33. 
70  L.  R.  A. 


sods    In   charge   of   the   cars,    who    are   en- 
grossed In  other  duties. 

(March  8,  1905.) 

ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  New  York  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Lacombe,  Townsend,  and 
Coxe,  Circuit  Judges. 

Mr.  John  Notman  for  plaintiff  in  error. 

Mr.  Louis  Hicks  for  defendant  in  error. 

Townsend,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  material  testimony  on  behalf  of  the 
plaintiff  was,  in  effect,  as  follows: 

The  defendant  sent  the  plaintiff  to  repair 
the  door  switches  of  certain  elevators  in 
the  front  of  a  building  where  there  were, 
altogether,  eight  or  nine  elevators.  In  order 
to  work  on  the  switches,  it  was  necessary 
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that  he  should  reach  in  from  the  outside  of 
the  shaft,  and  stand  with  one  foot  inside 
the  shaft,  on  the  cross  girder  between  two 
elevators,  one  local  and  one  express,  using 
his  left  hand  to  hold  him  in  this  position, 
and,  while  facing  the  wall,  use  his  right 
hand  to  work.  When  the  elevator  cars 
came  up  and  down,  he  swung  himself  back 
out  of  the  shaft  with  his  left  hand,  and 
allowed  them  to  pass.  On  the  day  before 
the  accident  the  elevator  boys  had  said  they 
would  rattle  the  lever  of  the  elevator  to  let 
plaintiff  know  when  they  were  coming,  and 
they  had  done  so,  and  plaintiff  was  satis- 
fied with  said  warning,  and  had  gotten  out 
of  the  way.  While  he  was  working  on  the 
day  of  the  accident,  defendant's  foreman 
asked  him  how  he  was  getting  along,  and 
he  said,  "  All  right,"  but  that  one  of  the 
elevator  boys  had  hit  his  arm  with  the  car 
the  day  before.  The  foreman  told  the  boys 
to  be  careful,  and  asked  plaintiff  whether 
they  let  him  know  when  they  were  coming, 
and  he  replied:  "  Yes;  they  rattle  the  lever, 
and  give  me  time  to  get  out  of  the  shaft." 
Thereafter  they  continued  to  rattle  the  lever 
until  the  car  came  up  on  the  trip  when 
plaintiff  was  struck,  when  no  warning  was 
given.  The  plaintiff  did  not  watch  for  the 
approach  of  the  cars,  as  he  could  not  do  so 
and  attend  to  his  work.  The  elevator  cars 
were  frequently  passing  up  and  down,  and 
the  plaintiff  was  changing  irom  one  floor  to 
another,  wherever  work  was  to  be  done. 

The  elevator  man  who  ran  the  car  which 
struck    the    plaintiff    testified    as    follows: 

"That  car  goes  very  fast.  I  was' going 
at  the  usual  rate  of  speed  when  I  struck 
Hanselmann.  .  .  .  There  was  nobody  in 
the  elevator  with  me  to  assist  me  in  look- 
ing out  for  Hanselmann.  I  didn't  have  to 
have  anyone.  ...  I  couldn't  see 
through  the  bottom  of  the  elevator.  .  .  . 
It  was  by  looking  through  the  side  that  I 
could  see  Hanselmann  above." 

The  foreman  testified :  "  I  did  nothing  to 
secure  Hanselmann  against  the  running  of 
the  elevator,  because  I  didn't  think  it  neces- 
sary .  .  .  because  what  I  told  him  to 
do  didn't  require  him  to  get  out  into  the 
shaft." 

It  did  not  appear  whether  or  not  one  of 
these  elevators  could  have  been  conveniently 
stopped  during  the  time  while  plaintiff  was 
at  work  in  the  shaft. 

In  these  circumstances,  it  is  unnecessary 
to  discuss  the  assignments  of  error  by  rea- 
son of  the  refusal  of  the  court  to  direct  a 
verdict  for  the-  defendant  on  the  ground 
that  defendant  had  provided  a  competent 
man  to  give  a  warning  of  the  approach  of 
the  car,  which  was  satisfactory  to  the 
plaintiff,  and  that  said  competent  man  was 
a  fellow  servant  of  plaintiff.  The  jury 
70  L.  R.  A. 


may  well  have  found,  upon  the  evidence, 
that  the  defendant  had  assumed  the  re- 
sponsibility of  using  due  precautions  to 
give  timely  warning  of  the  approach  of  the 
car,  and  that,  after  the  knowledge  of  the 
danger  had  been  brought  home  to  defend- 
ant's foreman  who  directed  the  performance 
of  the  work,  and  he  had  undertaken  to  in- 
struct the  elevator  men  as  to  their  duty,  the 
warning  thereafter  given  was  by  the  direc- 
tion of  defendant.  They  would  have  been 
justified  in  finding  that  defendant  did  not 
discharge  its  duty  to  use  reasonable  pre- 
cautions to  provide  plaintiff  with  a  safe 
place  to  work,  because  of  the  admitted 
failure  of  defendant  to  temporarily  stop  the 
running  of  said  car  or  to  do  anything,  ex- 
cept as  aforesaid;  because  of  its  failure  to 
provide  anyone  to  give  warning  on  the  floor 
where  plaintiff  was  working,  or  in  the  cars, 
where  the  elevator  men  must  necessarily 
have  been  so  engrossed  in  anwering  calls, 
stopping  to  let  passengers  off,  opening  and 
closing  the  doors,  and  operating  the  ear, 
that  they  could  not  reasonably  have  been 
expected  to  be  attentive  to  the  plaintiff  and 
his  situation  of  danger,  and  that  the  acci- 
dent was  the  direct  result  of  such  neglect. 
McLaine  v.  Head  d  D.  Co.  71  N.  H.  294, 
300,  58  L.  R.  A.  462,  93  Am.  St.  Rep.  522, 
52  Atl.  545;  Louisville,  E.  d  8t.  L.  ConsoL 
R.  Co.  v.  Harming,  131  Ind.  528,  31  Am.  St. 
Rep.  443,  31  N.  E.  187;  The  Pioneer,  7ft 
Fed.  600,  009. 

But,  independently  of  these  considera- 
tions, the  case  presented  is  one  where  a 
servant  is  directed  to  work  in  a  place  safe 
in  itself,  but  where,  by  reason  of  other  and 
independent  work  pertaining  to  the  business 
of  a  common  master,  the  servant  is  ex- 
posed to  perils  arising  from  the  doing  of 
such  distinct  and  independent  work.  The 
authorities  are  irreconcilably  in  conflict 
as  to  the  liability  of  an  employer  when,  by 
his  direction  or  by  an  arrangement  be- 
tween employees  engaged  in  a  common  em- 
ployment, one  of  the  employees  undertakes 
to  warn  another  of  the  perils  arising  in  the 
course  of  said  employment,  due  to  the  per- 
formance of  the  common  work.  In  the 
case  at  bar,  however,  the  facts  call  for  the 
application,  either  of  the  well-settled  rule 
that  a  master  is  liable  when  he  either  fails 
to  provide  for  giving  warning  of  danger  or 
intrusts  the  duty  of  giving  such  warning 
to  an  employee  so  engrossed  with  other 
duties  that  he  could  not  properly  and 
efficiently  give  the  necessary  warning,  or  of 
the  other  equally  well-settled  rule,  estab- 
lished by  repeated  decisions  in  other  juris- 
dictions and  in  this  circuit,  that,  when  the 
perils  to  be  apprehended  arise  either  from 
outside  and  independent  conditions,  or  from 
the  doing  of  other  extraneous  work  by  de- 
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fendant's  servants,  distinct  and  separate 
from  the  work  in  which  the  particular  serv- 
ant is  engaged,  the  master  is 'bound  to  em- 
ploy the  necessary  means  to  give  timely 
warning  of  such  danger,  and  that  he  cannot 
delegate  his  duty  to  any  other  person,  so  as 
to  relieve  him  from  liability  for  the  negli- 
gent failure  to  give  such  warning.  Toledo 
Breicing  cf  Malting  Co.  v.  Bosch,  41  C.  C.  A. 
482,  101  Fed.  530;  Orman  v.  Salvo,  54  C.  C. 
A.  265,  117  Fed.  233;  Pantzar  v.  Tilly 
Foster  Iron  Min.  Co.  99  N.  Y.  368,  2  N.  E. 
24;  McGovem  v.  Central  Vermont  R.  Co. 
123  N.  Y.  280,  25  N.  E.  373;  Belleville 
Stone  Co.  v.  Mooney,  61  N.  J.  L.  253,  39 
L.  R.  A.  834,  39  Atl.  764;  Smith  v.  Baker 
[1891]  A.  C.  325. 

In  this  circuit  this  rule  has  been  re- 
peatedly considered  and  applied.  Thus,  in 
Kennedy  v.  Grace  d  H.  Co.  92  Fed.  116, 
Affirmed  in  40  C.  C.  A.  69,  99  Fed.  679, 
plaintiff  was  at  work  for  defendant  on 
timbers  raised  above  the  street.  A  wagon 
struck  one  of  the  guys,  and  thereby  plaintiff 
was  thrown  from  the  timber  and  seriously 
injured.  The  court  below  distinguished  be- 
tween the  cases  where  the  progress  of  the 
work  itself  affected  the  question  of  safety 
or  caused  the  peril,  and  those  where  the 
accident  occurred  by  reason  of  a  failure  to 
give  warning  of  a  danger  with  which  the 
work  in  which  the  plaintiff  was  engaged 
had  nothing  to  do.  This  court,  in  review- 
ing the  decision  below,  affirmed  the  distinc- 
tion, and  held  further  as  follows :  "  The 
subject  which  is  contained  in  the  defend- 
ant's assignment  of  error,  that  the  plain- 
tiff assumed  the  risk  of  his  position  and  of 
the  conditions  as  they  existed,  was  fully 
considered  in  Texas  &  P.  R.  Co.  v.  Archi- 
bald, 170  U.  S.  665,  42  L.  ed.  1188,  18  Sup. 
Ct.  Rep.  777,  and  it  is  sufficient  to  say  that 
the  plaintiff  did  not  assume  the  risk  of  the 
employer's  neglect  to  furnish  a  reason- 
ably safe  system  of  protection  against  the 
danger   from   injury  by   passing  vehicles." 

So,  in  Baird  v.  Reilly,  35  C.  C.  A.  78,  63 
U.  S.  App.  157,  92  Fed.  884,  where  plaintiff 
was  injured  by  the  caving  in  of  a  trench, 
with  the  cutting  of  which  he  had  had  noth- 
ing to  do,  but  in  which  he  had  been  directed 
to  lay  pipes,  and  it  appeared  that  a  compe- 
tent foreman  had  been  placed  in  charge  of 
the  work,  provided  with  all  necessary  ma- 
terials for  the  protection  of  the  side  walls, 
but  had  not  used  them  at  this  point  because 
he  thought  they  were  not  necessary,  this 
court  said:  "An  employer  is  not  relieved 
from  responsibility  to  an  employee,  who 
has  been  injured  in  consequence  of  his  fail- 
ure to  make  the  working  place  reasonably 
safe,  by  proof  that  he  employed  a  competent 
superintendent  or  foreman,  supplied  him 
with  necessary  appliances,  and  gave  him  all 
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needful  instructions  for  the  purpose.  He 
cannot  escape  responsibility  by  delegating 
his  duty  in  this  behalf  to  another,  because 
it  is  his  implied  contract  with  the  employee 
that  he  will  see  to  it  that  the  working  place 
is  reasonably  safe,  in  view  of  the  character 
of  the  work  to  be  performed,  and  this 
obligation  is  not  satisfied  by  devolving  it 
upon  a  subordinate." 

In  The  Magdaline,  91  Fed.  798,  Judge 
Thomas  said  as  follows :  "  A  master  may 
not  place  his  servant  at  a  work  made 
dangerous  by  the  nature  of  the  work  of 
other  servants,  or  persons  performing  work, 
under  contract,  without  due  effort  to  fur- 
nish adequate  protection,  and,  when  injury 
arises,  escape  upon  the  plea  that,  but  for 
the  negligence  of  a  coservant  or  third  per- 
son employed  on  the  premises,  the  injury 
would  not  have  happened." 

To  the  same  effect  is  the  decision  in  the 
ninth  circuit  in  The  Pioneer,  78  Fed.  600, 
609,  where  a  shipwright  was  engaged  in 
making  repairs  in  the  hold  of  a  vessel,  and, 
when  he  came  on  deck,  was  injured  by  being 
struck  by  a  barrel  which  was  being  swung 
into  the  hold.  A  general  warning  of  this 
danger  had  been  given,  but  it  was  doubt- 
ful whether  plaintiff  had  heard  it,  and  the 
mate,  who  supervised  the  loading,  was  so 
occupied  with  his  duties  that  he  could  not 
give  timely  warning.  Judge  Morrow  held 
as  follows:  "In  the  view  taken  by  the- 
court,  no  question  of  the  negligence  of  a  fel- 
low servant  can  arise  in  this  case.  The 
injury  to  respondent,  under  all  the  facts  of 
the  case,  arose  by  virtue  of  the  breach  on 
the  part  of  his  employers,  the  petitioners, 
of  a  personal  duty  which  they  impliedly 
owed  him,  to  see  to  it  that  the  places  on 
the  vessel  in  which  he  was  compelled  in  the 
course  of  his  employment,  and  by  reason  of 
the  nature  of  his  duties,  to  proceed  to  and 
from,  should  be  reasonably  safe  and  free 
from  danger;  and,  having  failed  to  fully 
and  properly  discharge  this  personal  duty, 
it  is  such  negligence  as  entitles  the  respond- 
ent to  recover  for  the  damages  he  proxi- 
mately sustained  thereby." 

It  is  unnecessary  to  discuss  the  other 
points  made  by  defendant.  If  the  conversa- 
tion with  the  foreman  was  not  binding  on 
defendant,  then  the  evidence  shows  an  utter 
failure  of  defendant  to  take  any  measures 
for  warning  plaintiff  of  the  perils  to  which 
he  was  exposed  in  the  place  where  he  was 
directed  to  work,  and  defendant  is  liable,, 
under  all  the  authorities. 

The  judgment  is  affirmed. 

Petition  for  writ  of  certiorari  denied  by 
the  Supreme  Court  of  the  United  States. 
April  3,  1905. 
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NEW  YORK  COURT  OF  APPEALS. 


John  W.  GIBSON,  Respt., 

v. 

George  A.  THOMAS  et  al.y 

and 

ULSTER     &     DELAWARE     RAILROAD 

COMPANY  et  al.,  Appts. 

(180  N.  Y.  483.) 

An  unrecorded  releaae  of 'a  portion  of 
property  covered  by  a  mortgage  by 
the  holder  of  the  mortgage  to  the  mortgagor, 
is  not  binding  upon  a  subsequent  assignee 
of  the  mortgage  without  notice,  although 
the  tract  released  has  been  sold  to  and 
gone  Into  the  possession  of  a  railroad  com- 
pany, which  has  occupied  it  as  a  right  of 
way. 

(O'Brien,  Haight,  and  Bartlett,  J  J.,  dissent.) 
(February  21,  1005.) 

APPEAL  by  the  defendant  railroad  com- 
panies from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court,  First 
Department,  affirming  a  judgment  of  a 
Trial  Term  for  New  York  County  in  plain- 
tiff's favor  in  an  action  brought  to  fore- 
close a  mortgage.    Affirmed, 

Statement  by  Gray,  J.: 

The  plaintiff,  as  the  assignee  of  a  mort- 
gage, affecting  a  certain  farm  property 
through  which  the  road  of  the  Ulster  & 
Delaware  Railroad  Company  runs,  sought, 
by  this  action  in  foreclosure,  to  compel  the 
payment  of  the  principal  sum  due  under  the 
mortgage.  The  defense  was  made,  in  the 
railroad  company's  answer,  that  the  land 
occupied  by  its  railroad  was  not  subject  to 
the  mortgage  lien,  but  had  been  released 
therefrom.  Thomas,  the  owner  and  the 
mortgagor,  some  years  after  the  execution 
of  the  mortgage  in  question,  conveyed  to  the 


Note. — For  some  cases  on  const ructl re  no- 
tice under  registry  laws,  and  effect  of  release 
by  mortgagee  of  parcels  of  land  mortgaged 
where  the  land  Is  sold,  see  note  to  Boone  v. 
Clark.  5  L.  R.  A.  285,  286. 

For  a  case  in  this  series  holding  that  actual 
notice  of  an  unrecorded  mortgage  creates  no 
lien  as  to  strangers  under  a  statute  providing 
that  the  mortgage  shall  be  a  lien  from  the 
time  it  is  filed  for  record  and  not  before,  see 
McFadden  v.   Blocker,  58   L.   R.   A.   894. 

On  the  question  of  possession  as  constructive 
notice,  see  cases  in  notes  to  Pittsburg,  C.  3c 
St  L.  R.  Co.  v.  Bosworth,  2  L.  R.  A.  201; 
Constant  v.  University  of  Rochester,  2  L.  R. 
A.  736;  Thomas  v.  Burnett,  4  L.  R.  A.  222; 
Phelan  v.  Brady,  8  L.  R.  A.  211 ;  and  Rankin 
v.  Coar,  11  L.  R.  A.  661. 
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Delaware  &  Otsego  Railroad  Company,  now 
a  part  of  the  Ulster  &  Delaware  Railroad 
Company,  a  strip  of  land  through  his  farm. 
It  entered  into  possession,  with  all  usual 
evidences  of  railroad  occupation,  and  has 
since  that  time  operated  its  railroad  upon 
the  land.  Mrs.  Rogers,  the  then  holder  of 
the  mortgage  by  mesne  assignments  from 
the  mortgagee,  for  a  nominal  consideration 
executed  a  release  of  the  land  to  the  mort- 
gagor, which  was  delivered  to  the  company. 
The  deed  and  the  release  were  left  at  the 
county  clerk's  office  with  certain  instruc- 
tions, but  by  whom  it  does  not  appear. 
These  instructions  were  testified  by  the 
clerk  to  be  as  follows:  "I  herewith  hand 
you  deed  from  George  A.  Thomas  for  right 
of  way;  also  release  from  Helen  B.  Rogers 
from  the  F.  R.  Gilbert  mortgage.  I  pre- 
sume the  assignment  from  Gilbert  to  Newell 
has  not"  been  recorded,  nor  the  will  of 
Newell,  the  father  of  Mrs.  Rogers.  I  have 
written  Thomas  all  about  the  matter,  and 
he  is  to  cause  to  be  recorded  all  necessary 
papers  to  invest  Helen  B.  Rogers,  the  owner 
of  the  mortgage,  and  then  you  may  record 
this  release."  Several  years  later  Mrs. 
Rogers  assigned  to  this  plaintiff  the  mort- 
gage, in  consideration  of  the  payment  by 
him  of  the  whole  amount  unpaid  thereon  at 
the  time.  This  assignment  was  duly  re- 
corded, as  all  the  previous  ones  had  been, 
but  the  release  of  the  railroad  lands  had 
not  actually  been  recorded  up  to  the  com- 
mencement of  the  action.  The  plaintiff  re- 
sided at  a  distance  from  the  mortgaged 
premises,  and  his  testimony  4s  not  dis- 
puted that,  at  the  time  of  purchasing  the 
mortgage,  he  had  not  seen  the  farm,  and 
did  not  know  that  the  railroad  ran  through 
it,  nor  of  any  release  of  the  land.  The 
plaintiff  had  judgment  in  the  trial  court, 
which  has  been  affirmed  by  the  appellate 
division  in  the  third  department. 

Mr.  Lewis  E.  Carr,  with  Mr.  F.  M. 
Andrat*  for  appellants: 

The  plaintiff,  as  the  assignee  of  the  mort- 
gage Helen  B.  Rogers  owned  in  1887,  ac- 
quired no  greater  or  broader  right  to  the 
enforcement  of  the  mortgage  than  his  as- 
signor had  at  the  time  she  assigned  it  to 
him. 

Bush  v.  Lathrop,  22  N.  Y.  535;  Schafer 
v.  Reilly,  50  N.  Y.  61 :  Greene  V.  Warnick, 
64  N.  Y.  220 :  Union  College  v.  Wheeler,  61 
N.  Y.  88:  Owen  v.  Evans,  134  N.  Y.  514,  31 
N.  E.  999. 

The  plaintiff's  right  to  enforce  his  mort- 
gage against  the  land  conveyed  by  Thomas 
to  the  railroad  company,  and  released  from 


1905. 


Gibson  v.  Thomas. 


769 


the  mortgage  by  its  then  owner,  cannot  be 
sustained  under  the  recording  act. 

Raynor  v.  Wilson,  6  Hill,  469;  Greene  v. 
Warnick,  64  N.  Y.  220;  Campbell  v.  Vedder, 
1  Abb.  App.  Dec.  295;  Qillig  v.  Maass,  28  N. 
Y.  191;  New  York  Life  Ins.  &  T.  Co.  v. 
Smith,  2  Barb.  Ch.  82. 

The  release  was,  in  fact,  recorded  within 
the  meaning  of  the  recording  act,  and  so 
was  not  an  instrument  falling  within  the 
condemnation  of  the  statute  relating  to  un- 
recorded conveyances. 

Mutual  L.  Ins.  Co.  v.  Dake,  87  N.  Y.  257 ; 
Bedford  v.  Tupper,  30  Hun,  174;  Reid  V. 
Long  Lake,  44  Misc.  370,  89  N.  Y.  Supp. 
993;  Manhattan  Co.  v.  Laimbeer,  108  N.  Y. 
578,  15  N.  E.  712. 

Plaintiff  had  such  constructive  notice  of 
the  rights  of  the  railroad  company  as  for- 
bids the  upholding  of  his  claim  against  the 
land  released  from  the  mortgage. 

Frear  v.  Sweet,  118  N.  Y.  462,  23  N.  E. 
910;  Phelan  v.  Brady,  119  N.  Y.  587,  8  L. 
R.  A.  211.  23  N.  E.  1109:  Union  College  v. 
Wheeler,  61  N.  Y.  88 ;  Cavalli  V.  Allen,  57 
N.  Y.  508;  Baker  v.  Thomas,  61  Hun,  17, 
15  N.  Y.  Supp.  359;  Briggs  v.  Thompson, 
86  Hun,  607,  33  N.  Y.  Supp.  765 ;  Merritt  v. 
Northern  R.  Co.  12  Barb.  605. 

The  possession  by  the  railroad  company 
was  such  as  to  put  the  plaintiff,  when  about 
to  take  an  assignment  of  the  mortgage, 
upon  inquiry. 

Page  v.  Waring,  76  N.  Y.  463:  Van  Epps 
v.  Clock,  25  X.  Y.  S.  R.  896,  7  N.  Y.  Supp. 
21;  Anderson  v.  Blood,  152  N.  Y.  285,  57 
Am.  St.  Rep.  515,  46  N.  E.  493. 

Mr.  Marion  M.  Palmer,  for  respond- 
ent: 

An  assignee  of  a  mortgage  becomes  a  pur- 
chaser under  the  recording  act.  An  assign- 
ment of  a  mortgage,  the  satisfaction  of  a 
mortgage,  and  a  release  of  a  part  of  the 
mortgaged  premises  are  conveyance  within 
the  provisions  of  the  recording  act. 

Recording  Act,  1  Rev.  Stat.  756,  §  1,  Re- 
vised by  Real  Prop.  Law,  Laws  1986,  chap. 
547,  §  241;  Briggs  v.  Thompson,  86  Hun, 
607,  33  N.  Y.  Supp.  765 ;  St.  John  v.  Spald- 
ing, 1  Thomp.  &  C.  483;  Belden  V.  Meeker, 
47  N.  Y.  307 ;  Baker  v.  Thomas,  61  Hun,  17, 
15  N.  Y.  Supp.  359;  Bacon  v.  Van  Schoon- 
hoven,  87  N.  Y.  446":  Decker  v.  Boice,  83  N. 
Y.  215;  Brewster  v.  Cames,  103  N.  Y.  562, 
9N.  R  323;  Van  Keuren  v.  Corkins,  66  N. 
Y.  77 ;  Westbrook  v.  Gleason,  79  N.  Y.  23 ; 
Frear  v.  Sweet,  118  N.  Y.  463,  23  N.  E. 
910;  Lamed  v.  Donovan,  84  Hun,  533,  32 
N.  Y.  Supp.  731;  Mutual  L.  Ins.  Co.  v. 
Wilcox,  55  How.  Pr.  43;  Smyth  v.  Knicker- 
bocker L.  Ins.  Co.  84  N.  Y.  589. 

An  assignee  in  good  faith  and  for  value 
of  a  mortgage,  by  recording  his  assignment, 
may  gain  priority  over  a  prior  unrecorded 
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mortgage,  and  also  gain  rights,  although 
such  priority  and  rights  could  not  be 
claimed  by  his  assignor. 

Briggs  v.  Thompson,  86  Hun,  607,  33  N. 
Y.  Supp.  765;  Baker  v.  Thomas,  61  Hun, 
17,  15  N.  Y.  Supp.  359;  St.  John  v.  Spald- 
ing, 1  Thomp.  &  C.  483;  Decker  v.  Boice, 
83  N.  Y.  215;  Brown  v.  Volkening,  64  N. 
Y.  76. 

The  possession  which  will  be  equivalent 
to  actual  notice  to  a  subsequent  pur- 
chaser must  be  an  actual,  open,  and  visible 
occupation,  inconsistent  with  the  title  of 
the  apparent  owner  by  the  record,  not 
equivocal,  occasional,  or  for  a  special  or 
temporary  purpose;  neither  can  it  be  con- 
sistent with  the  title  of  the  apparent  owner 
by  the  record. 

Briggs  v.  Thompson,  86  Hun,  607,  33  N. 
Y.  Supp.  765;  Holland  v.  Brown,  140  N. 
Y.  344,  35  N.  E.  577 ;  CooA:  v.  Travis,  20  N. 
Y.  400;  Brown  v.  Volkening,  64  N.  Y.  76; 
Pope  V.  Allen,  90  N".  Y.  298;  Staples  v. 
Fenton,  5  Hun,  172;  Seymour  v.  McKinstry, 
106  N.  Y.  230,  12  N.  E.  348,  14  N.  E.  94; 
Baldwin  v.  Golde,  88  Hun,  115,  34  N.  Y. 
Supp.  587 ;  Marden  v.  Dorthy,  12  App.  Div. 
188,  42  N.  Y.  Supp.  827 :  Baker  v.  Thomas, 
61  Hun,  17,  15  N.  Y.  Supp.  359;  Fassett  v. 
Smith,  23  N.  Y.  252;  Mutual  L.  Ins.  Co.  v. 
Wilcox,  55  How.  Pr.  43. 

Gray,  J.,  delivered  the  opinion  of  the 
court : 

The  appeal  presents  the  question  of  how 
far  the  plaintiff  was  protected,  in  his 
transaction  with  the  holder  of  the  mort- 
gage, by  the  recording  act,  1  Rev.  Stat. 
756,  U  1,  36-38,  41.  Was  he,  in  pur- 
chasing from  her  the  mortgage  for  the 
whole  amount  due  upon  it,  and  without 
knowledge,  actual,  or  constructive,  of  a 
portion  of  the  mortgaged  premises  having 
been  released,  nevertheless  concluded  by 
the  fact  of  a  partial  release  having  been 
given?  If  he  was,  then  he  was  bound  by 
a  transaction  to  which  he  was  in  nowise  a 
party,  of  which  he  had  no  knowledge,  and 
which  was  subsequent  to  the  mortgaging  of 
the  premises  by  their  owner.  That  he 
would  have  occupied  no  better  position  than 
did  his  assignor,  prior  to  the  passage  of  the 
recording  act,  may  be  conceded;  but,  with 
that  act  upon  the  statute  books,  was  he  not 
entitled  to  rely  upon  the  title  as  it  ap- 
peared of  record?  Was  that  not  its  pur- 
pose? I  think  that  he  was,  and  that  the 
failure  of  the  railroad  company  to  cause 
its  release  of  the  land  to  be  recorded  was  an 
omission  which  permitted  the  subsequent 
assignee  of  the  mortgage,  by  recording  his 
instrument  of  assignment,  to  gain  priority 
over  the  company's  right.  We  may  dispose 
at  once  of  the  claim  that  the  release  was  in 
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fact  recorded.  It  clearly  was  not  delivered 
to  the  clerk,  to  be  recorded,  until  some 
other  papers  were  sent  for  record.  In  other 
words,  it  was  left  with  the  clerk  condi- 
tionally, and  not  for  immediate  record. 
The  facts,  therefore,  differ  materially 
from  what  they  were  in  Mutual  L.  Ins.  Co. 
v.  Dake,  87  N.  Y.  257.  The  position  of  the 
appellant  is,  and  must  be,  therefore,  that 
there  was,  in  its  visible  and  notorious  pos- 
session and  occupancy  of  the  land  conveyed 
by  the  deed  to  it,  such  constructive  notice 
of  its  rights  as  to  defeat  the  claim  of  the 
respondent  to  have  all  of  the  property  af- 
fected by  the  mortgage  subjected  to  its  pay- 
ment. That  argument  is  rested  somewhat 
upon  the  general  proposition  that  an  as- 
signee takes  subject  to  the  equities  enforce- 
able against  his  assignor.  But  those  equi- 
ties are  such  which  attended  the  transac- 
tion between  the  original  parties.  Union 
College  v.  Wheeler,  61  N.  Y.  88.  104. 

There  were  no  original  equities,  however, 
which,  as  between  mortgagor  and  mort- 
gagee, would  bind  the  latter  and  those  tak- 
ing under  him.  The  only  fact  upon  which 
an  equity  is  sought  to  be  based  is  that  the 
plaintiff's  assignor  had  released  to  the  mort- 
gagor (not  to  the  purchaser  from  the 
mortgagor)  a  portion  of  the  mortgaged 
premises.  But  that  is  a  situation  which 
the  recording  act  was  designed  to  meet. 
Mortgages  and  assignments  of  mortgages 
are  conveyances  within  the  intendment  of 
that  act.  That  is  clear  from  its  language, 
and  is  settled  by  authority.  Decker  v. 
Boice,  83  N.  Y.  215.  The  purpose  of  the 
act  was  not.  merely  to  regulate  the  rela- 
tions to  each  other  of  successive  assignees 
of  the  mortgagee  of  the  same  mortgage,  but 
it  was  to  confer  that  priority  over  all  kinds 
of  conveyances  which,  all  things  being 
equal,  the  date  of  the  record  entitled  each 
to.  And  this  would  apply  where  the  as- 
signor of  the  mortgage  was  disabled  from 
claiming  a  priority.  Decker  v.  Boice,  at 
page  221  of  83  N.  Y.  in  brief,  the  earlier 
recorded  assignment  of  a  mortgage  should 
give  it  relative  priority  over  every  other 
form  of  conveyance  of  an  interest  in  the 
land  affected. 

The  argument  based  upon  possession  and 
occupancy,  as  constituting  notice  to  persons 
acquiring  subsequent  interests  in  the  land, 
is  fallacious.  Doubtless,  possession  and  oc- 
cupancy under  an  unrecorded  conveyance 
may  constitute  notice  to  him  who  proposes 
to  acquire  an  interest  in  the  land,  whether 
by  conveyance  or  by  mortgage.  Cavalli  v. 
Allen,  67  N.  Y.  508;  Phelan  v.  Brady,  119 
N.  Y.  687,  8  L.  R.  A.  211,  23  N.  E.  1100. 
But,  unless  the  possession  and  occupancy  be 
so  inconsistent  with  the  existence  of  a 
mortgage  lien  as  to  suggest  to  a  prudent 
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person  a  claim  of  title  adverse  to  the  mort- 
gagee, they  would  mean  nothing  more  to 
him  than  the  evident  facts.  Briggs  v. 
Thompson,  80  Hun,  607,  33  N.  Y.  Supp. 
765,  in  which  case  the  present  chief  judge 
of  this  court  concurred  in  the  decision,  is 
precisely  in  point  as  an  authority,  and  I 
do  not  lind  any  case  in  which  it  has  been 
questioned.  This  appellant  took  its  title 
from  the  mortgagor  of  the  land,  and  was 
not  a  stranger,  in  which  case  the  respondent 
would  have  been  chargeable  with  some  no- 
tice of  it 8  claims  to  possession.  The  re- 
spondent knew,  or  is  presumed  to  have 
known,  of  the  recorded  deed  conveying  the 
land  to  the  appellant;  but  why  should  that 
fact  lead  him  to  suppose  that  it  did  not 
take  from  the  mortgagor,  subject  to  the 
mortgage?  The  mortgage  was  of  record, 
and  apparently  undischarged.  There  is  no 
reason  why  railroad  corporations  should 
not  take  lands  subject  to  mortgages.  That 
their  properties  are,  as  a  rule,  subjected  to 
mortgages,  is  a  notorious  fact.  Here  the 
company  took  its  title  from  the  mortgagor, 
for  the  release  was  not  to  it,  and  gave,  of 
itself,  no  right  to  possession;  it  did  not 
record  the  release  from  the  mortgage  lien, 
and  the  plaintiff  purchased  the  mortgage 
without  knowledge,  actual  or  constructive, 
of  the  release,  and  with  nothing  to  lead  him 
to  believe  that  the  possession  of  the  company 
was  hostile  to  his  .mortgage.  It  seems  to 
me  that  a  fair  and  just  construction  of  the 
recording  act  makes  its  provisions  appli- 
cable for  the  protection  of  the  plaintiff's 
right  to  the  full  security  of  the  mortgage. 
To  so  hold  is  to  infer  legitimately  the  full 
beneficial  purpose  of  an  enactment  intended 
for  the  protection  of  persons  who,  in  good 
faith  and  for  value,  acquire  an  interest  in 
lands. 

/  advise  the  affirmance  of  this  judgment, 
with  costs. 

Cullen,  Ch.  J.,  and  Vaan  and  Werner, 
JJ.,  concur. 

O'Brien,  JT,,  dissenting: 

This  was  an  action  to  foreclose  a  mort- 
gage, and  judgment  was  ordered  in  favor  of 
the  plaintiff,  granting  the  relief  demanded 
in  the  complaint.  There  is  but  one  ques- 
tion involved  in  the  appeal.  The  question 
is  whether  the  lien  of  the  plaintiffs  mort- 
gage covered  certain  lands  of  which  the  rail- 
road corporation,  which  is  made  a  defend- 
ant, was  in  possession,  and  ±o .  which  it 
claime4  title  free  and  clear  from  the  mort- 
gage. The  courts  below  have  decided 
against  the  contention  of  the  railroad. 

The  question  involved  in  the  appeal 
arises  upon  undisputed  facts,  and  no  ques- 
tion of  fact  18  involved  in  the  case.    On 
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the  7th  day  of  December,  1868,  George  A. 
Thomas  and  wife  executed  a  mortgage  to 
Francis  R.  Gilbert  upon  a  farm  in  Dela- 
ware county  to  secure  the  payment  of 
$3,500.  The  farm  is  described  as  contain- 
ing 195  acres.  This  mortgage  was  recorded 
in  the  clerk's  office  of  the  county  on  the 
17th  of  December,  1868.  On  the  12th  of 
November,  1870,  Gilbert  assigned  the  mort- 
gage to  one  Newell,  and  this  assignment 
was  recorded  on  the  9th  of  March,  1871. 
On  the  12th  of  February,  1880,  Newell 
having  died,  his  executors  assigned  the 
mortgage  to  Helen  B.  Rogers,  which  assign- 
ment was  recorded  February  18,  1884.  On 
the  5th  of  May,  1894,  Helen  B.  Rogers  as- 
signed the  mortgage  to  the  plaintiff,  and 
this  assignment  was  recorded  May  9th  of 
the  same  year.  This  is  the  history  of  the 
plaintiff's  title  to  the  mortgage  in  ques- 
tion. 

The  title  of  the  railroad  to  a  small  strip 
of  land  that  runs  through  the  farm  is  as 
follows:  On  the  1st  day  of  June,  1887, 
Thomas  and  wife,  the  original  mortgagors, 
conveyed  to  a  railroad,  whose  rights  the  de- 
fendant railroad  in  this  action  subsequently 
acquired.  This  conveyance  to  the  railroad 
was  of  a  portion  of  the  mortgaged  premises 
containing  2.36  acres  of  land,  being  a  strip 
of  land  66  feet  wide  through  the  farm. 
That  deed  was  recorded  August  22,  1887. 
It  conveyed  the  land  to  the  grantee  named, 
in  fee,  free  and  clear  of  all  encumbrances. 
On  the  21st  of  July,  1887,  Helen  B.  Rogers, 
then  the  owner  of  the  mortgage  in  question, 
executed  a  release,  in  the  form  of  a  quit- 
claim deed,  of  the  premises  described  in  the 
deed,  to  the  railroad  company  from  the  lien 
of  tire  mortgage.  Such  release  was  de- 
livered to  the  railroad  company.  The 
Thomas  deed  to  the  company  and  the 
Rogers  release  were  sent  to  the  clerk's  office 
for  record  at  the  same  time;  that  is,  on 
August  22,  1887.  The  release  was  not 
actually  recorded,  but  remained  in  the 
clerk's  office  for  record  from  the  date  last 
named  to  the  commencement  of  this  action. 
The  consideration  named  in  the  Thomas 
deed  to  the  railroad  company  was  paid. 
The  company  went  into  possession  of  the 
land  described  in  the  deed  under  it,  fenced 
the  land,  constructed  a  railroad  upon  it, 
and  thereafter  operated  such  railroad  over 
it,  and  at  all  times  since  the  delivery  of 
the  deed  the  railroad  company  named  as 
grantee,  and  its  successor,  the  defendant  in 
this  action,  have  been  in  possession  of  the 
land.  This  action  to  foreclose  the  mort- 
gage was  commenced  January  8,  1902,  and 
the  railroad  was  made  a  party  defendant. 
The  railroad  company  answered  the  com- 
plaint, and  denied  that  the  portion  of  the 
mortgaged  premises  which  was  in  its  pos- 
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session  was,  at  the  time  of  the  commence- 
ment of  the  action,  subject  to  the  lien  of 
the  mortgage;  and  asserted  that,  by  the 
Thomas  deed,  the  Rogers  release,  and  the 
actual  and  open  occupation  of  the  land  for 
and  as  a  railroad,  the  land  described  in 
such  deed  and  release  became  and  was  freed 
from  the  lien  of  the  mortgage.  This  de- 
fense presented  the  only  issue  for  trial  and 
the  only  question  tried  in  the  case.  The 
question  is  whether,  upon  these  facts,  the 
2.36  acres  in  the  possession  of  the  railroad 
should  have  been  included  in  the  judgment 
of  foreclosure,  which  directed  that  the  same 
be  sold  with  the  rest  of  the  farm.  It 
was  virtually  held  that  the  deed  and  release 
to  toe  railroad  above  described,  and  its 
possession  and  occupancy  of  the  piece  of 
land,  was  no  defense  as  against  the  plain- 
tiff's mortgage. 

The  learned  counsel  for  the  railroad  has 
argued  the  question  from  more  than  one 
standpoint,  but  there  is  only  one  proposi- 
tion asserted  in  his  argument  that  is  neces- 
sary to  deal  with.  There  is  no  dispute 
about  the  fact  that,  at  the  time  the  plain- 
tiff took  the  assignment  of  the  mortgage,  the 
railroad  was  in  the  actual,  open,  and  visible 
possession  of  the  strip  of  land  which  it 
claims  to  own;  and  it  is  not  only  admitted, 
but  asserted  by  the  learned  counsel  for  the 
plaintiff,  that  the  assignee  of  a  mortgage 
becomes  a  purchaser  under  the  recording 
act.  An  assignment  of  a  mortgage,  and  the 
satisfaction  of  a  mortgage  and  the  release 
of  a  part  of  the  mortgaged  premises,  are 
conveyances  within  the  meaning  of  that 
statute.  At  common  law  a  mortgage  had 
the  effect  of  vesting  the  whole  title  in  the 
mortgagee.  Under  the  law  as  it  exists  in 
this  6tate,  a  mortgage  is  a  grant  with  a 
defeasance  clause  and  a  power  of  sale  in  the 
mortgagee.  When  the  plaintiff  was  about 
to  buy  the  mortgage  in  question,  he  sought 
to  acquire  an  interest  in  land,  though  it 
wa3  a  mortgage  interest,  or  such  an  in- 
terest as  a  mortgage  vests  in  the  person 
who  holds  it.  Therefore,  when  the  plain- 
tiff took  the  assignment  of  this  mortgage, 
he  acquired  an  interest  in  the  farm  in 
question.  If  he  had  purchased  the  farm,  I 
think  that  all  admit  that  he  would  be 
bound  by  any  existing  facts  that  would 
constitute  constructive  notice  to  him  of  the 
rights  of  others;  and  it  is  difficult  to  see 
why  the  same  principle  would  not  apply 
when  he  sought  to  become  the  owner  of  a 
mortgage  which  conveyed  to  him  an  interest 
in  the  farm. 

There  is,  as  already  stated,  no  dispute 
whatever  about  the  fact  that,  at  the  time 
that  the  plaintiff  took  the  assignment  of  the 
mortgage,  the  railroad  was  in  the  actual, 
open,  and  visible  possession  of  that,  part  of 
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the  farm  which  it  now  claims  to  own.  The 
right  of  way  of  a  railroad,  inclosed  by 
fences,  upon  which  trains  are  operated  day 
and  night,  constitutes  an  open,  visible,  and 
notorious  claim  of  right  upon  its  part  to 
the  land  upon  which  its  operations  are 
conducted,  and  the  question  is  whether  this 
situation  existing  at  the  time  that  the 
plaintiff  purchased  the  mortgage  in  question 
was  not  constructive  notice  to  him  of  the 
right  which  the  company  now  asserts.  We 
think  it  was,  and,  while  it  may  be  true  that 
distinctions  have  been  made,  or  sought  to  be 
made,  affecting  this  principle,  yet  we  think 
that  it  is  the  law  of  this  state.  This,  we 
think,  will  appear  from  a  few  citations 
from  cases  in  this  court.  In  Union  College 
v.  Wheeler,  61  N.  Y.  88,  98,  it  is  said: 
"  The  effect  of  the  release  was  to  discharge 
the  land  of  those  holding  contracts  of  pur- 
chase at  the  time  the  mortgage  was  given. 
The  actual  occupancy  of  the  parties  as  to 
whose  lands  the  judgment  of  the  special 
term  was  affirmed,  by  a  residence  in  dwell- 
ings erected  thereon  and  making  improve- 
ments, was  constructive  notice  to  Nott  of 
their  rignts,  and  he  was  chargeable  with 
the  consequence  thereof,  and  could  not  do 
anything  in  derogation  of  those  rights  or 
to  their  prejudice."  In  Cavalli  v.  Allen, 
57  N.  Y.  508,  517,  it  is  said:  "It  is 
a  very  plain  proposition  of  law  that  a 
person  in  the  actual  possession  of  real  es- 
tate gives  notice  to  all  the  world  proposing 
to  deal  with  it  of  his  legal  and  equitable 
rights,  and  everyone  deals  at  his  peril  if 
he  fails  to  make  due  inquiry."  In  Frear  v. 
Street,  118  N.  Y.  454,  462,  23  N.  E.  910,  912, 
it  is  said :  u  Although  the  deed  to  Clement 
Sweet  was  not  recorded  until  long  after  it 
was  made,  the  notice  which  possession 
would  afford  of  his  rights  was  furnished  by 
the  fact  that  he  went  into  actual  possession 
of  and  occupied  the  5  acres  from  the  time 
he  took  the  conveyance."  In  Phelan  v. 
Brady,  119  N.  Y.  587,  591,  592,  8  L.  R.  A. 
211,  23  N.  E.  1109,  1110,  it  is  said: 
"Actual  possession  of  real  estate  is  suffi- 
cient notice  to  a  person  proposing  to  take  a 
mortgage  on  the  property,  and  to  all  the 
world,  of  the  existence  of  any  right  which 
the  person  in  possession  is  able  to  estab- 
lish." It  is  difficult  to  see  why  the  same 
principle  does  not  apply  to  a  person  pro- 
posing to  buy.  an  existing  mortgage  as  to 
one  who  proposes  to  take  a  mortgage  as  an 
original  security.  The  principle  asserted  in 
the  case  last  cited  was  applied  in  the  case 
of  Holland  V.  Brown,  140  N.  Y.  344,  35  N. 
E.  577,  and  again  in  a  more  recent  case 
{Cornell  v.  Maltby,  165  N.  Y.  557,  560,  59 
X.  E.  291),  where  it  was  said  that  the 
open,  visible  possession  and  actual  occu- 
pancy of  premises  was  constructive  notice 
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to  all  the  world  of  the  existence  of  any 
right  which  the  plaintiff  might  be  able  to 
establish  in  the  mortgaged  premises.  The 
same  doctrine  was  laid  down  in  the  case  of 
Seymour  v.  McKinstry,  106  N.  Y.  230,  12 
N.  E.  348,  14  N.  E.  94,  and  in  Sanders  v. 
Riedinger,  30  App.  Div.  277,  284,  51  N.  Y. 
Supp.  937.  The  principle  was  thus  stated 
by  the  Supreme  Court  of  the  United  States: 
"  The  law  is  perfectly  well  settled,  both  in 
England  and  in  this  country,  except,  per- 
haps, in  some  of  the  New  England  states, 
that  such  possession,  under  apparent  claim 
of  ownership,  is  notice  to  purchasers  of 
whatever  interest  the  person  actually  in 
possession  has  in  the  fee,  whether  such  in- 
terest be  legal  or  equitable  in  its  nature, 
and  of  all  facts  which  the  proposed  pur- 
chaser might  have  learned  by  due  inquiry." 
Kirby  v.  Tallmadge,  160  L\  S.  379,  383,  40 
L.  ed.  463,  465,  16  Sup.  Ct.  Rep.  349.  The 
rule  was  thus  stated  upon  the  authority  of 
leading  uses  upon  the  subject  in  that  court, 
and  as  deduced  from  text  writers  of  high 
authority.  Inasmuch  as  it  is  conceded  that 
the  assignment  of  the  mortgage  conveys  an 
interest  in  land,  and  is  within  the  scope  of 
the  recording  act,  it  is  difficult  to  see  why 
the  principle  does  not  apply  with  full  force 
to  the  plaintiff. 

The  learned  trial  court  held  that  the  pos- 
session and  occupation  of  the  railroad,  and 
the  general  situation  existing  at  the  time 
that  the  plaintiff  acquired  title  to  the  mort- 
gage, was  consistent  with  the  lien  originally 
acquired.  It  may  be  that  plausible  reasons 
can  be  given  for  the  support  of  this  proposi- 
tion, but  it  does  not  seem  to  us  to  be  correct. 
It  may  be  true  that  in  some  cases  rail- 
roads have  gone  into  possession  and  ex- 
pended large  sums  of  money  in  the  con- 
struction and  equipment  of  a  road  without 
having  acquired  good  title  to  the  land  con- 
stituting its  right  of  way;  but  such  cases, 
if  they  exist  at  all,  must  be  in  the  nature 
of  things  quite  exceptional.  The  general 
and  natural  conclusion  that  any  reasonable 
man  would  arrive  at  when  about  to  pur- 
chase a  mortgage  on  such  a  piece  of  prop- 
erty would  be  that  the  railroad  had  some 
rights  that  he  was  bound  to  take  notice  of. 
When  the  plaintiff  purchased  the  mortgage 
in  question,  he  was  chargeable  with  notice 
of  the  situation  existing  upon  the  farm 
upon  which  he  was  about  to  acquire  a  lien. 
He  found  a  strip  of  land,  fenced  in,  upon 
which  the  railroad  had  constructed  its  road- 
bed and  laid  down  its  tracks.  He  found 
that  a  railroad  was  being  operated  upon 
this  piece  of  land,  and  that  it  had  been  so 
operated  for  many  years.  Can  it  be  sup- 
posed that,  as  a  reasonable  man,  he  could 
come  to  the  conclusion  that  the  railroad 
had  gone  into  possession  with  no  title  ex- 
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cept  the  Thomas  deed,  which  was  on  record, 
leaving  an  outstanding  mortgage  to  menace 
its  title  in  the  future?  If  he  was  really 
justified  in  such  a  view,  it  may  be  that  he 
could  assure  himself  that  the  situation  was 
not  inconsistent  with  the  lien  of  the  mort- 
gage which  he  was  about  to  purchase.  But 
it  does  not  seem  to  us  that  any  reasonable 
man,  viewing  the  situation  as  it  was,  could 
fairly  come  to  any  such  conclusion.  There 
was  certainly, enough  in  the  situation  to  put 
the  plaintiff  upon  inquiry,  and,  if  he  was 
bound  to  inquire,  then  he  is  chargeable 
with  all  the  knowledge  that  such  an  in- 
quiry would  furnish.  Pursuing  such  an 
inquiry,  he  would  have  found  that  the  mort- 
gage which  he  was  dealing  with  had  been 
released  by  the  person  who  then  owned 
it,  and  that  the  railroad  had  a  title  free 
and  clear  from  the  lien  of  the  mortgage. 
We  think  it  is  a  reasonable  rule  to  hold  in 
such  cases  that  the  plaintiff  was  bound  to 
take  notice  of  the  situation  that  existed 
upon  the  farm  covered  by  the  mortgage, 
and  that  such  a  situation  was  sufficient  to 
put  a  reasonable  man  upon  inquiry  as  to 
the  right  which  the  railroad  claimed  in  the 
land  which  it  had  fenced  and  separated 
from  the  farm  and  constructed  a  road  upon. 
So  we  think  that  the  piece  of  land  in  the 
possession  of  the  railroad  was  improperly 
included  in  the  judgment  of  foreclosure 
and  sale. 

It  follows  that  the  judgment  should  be 
reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Haight,  J.,  dissenting: 

I  think  this  judgment  should  be  reversed. 
I  concur  in  the  opinion  of  O'Brien,  J;,  but 
wish  to  add  thereto  an  additional  reason. 
The  trial  court  held  that  the  possession  and 
occupation  of  the  railroad  company  of  the 
strip  of  land  in  dispute  was  not  inconsistent 
with  the  existence  of  the  lien  of  the  mort- 
gage; or,  in  other  words,  that  its  occu- 
pancy and  possession  were  subject  to  the 
mortgage.  In  this,  I  think,  the  trial  court 
erred.  The  records  of  the  county  clerk's 
office  disclosed  the  fact  that  the  railroad 
company  held  title  through  a  deed  executed 
by  George  A.  Thomas  and  wife,  who  were 
then  the  owners,  containing  full  covenants, 
including  that  the  premises  conveyed  were 
free  and  clear  of  "  all  encumbrances  what- 
soever." This  covenant  is  to  the  effect  that 
the  lien  of  the  mortgage  had  ceased  to  exist 
so  far  as  the  strip  of  land  in  question  was 
concerned,  and  the  possession  and  occupa- 
tion of  the  railroad  company  thereunder 
would  be  inconsistent  with  the  presumption 
that  it  held  subject  to  the  mortgage.  This, 
I  think,  accompanied  with  the  exclusive 
and  notorious  occupation  and  possession  by 
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the  railroad  company,  of  which  .the  plain- 
tiff had  notice  at  the  time  he  purchased 
the  mortgage,  was  sufficient  to  put  him 
upon  inquiry  with  reference  to  the  rights 
of  the  railroad  company,  and  distinguishes 
this  case  from  that  of  Briggs  v.  Thompson,. 
86  Hun,  607,  33  N.  Y.  Supp.  765,  upon 
which  the  trial  court  based  its  decision. 

Bartlett,  J.,  concurs  with  O'Brien  and 
Haight,  JJ. 


City  of  ROCHESTER,  Appt., 

v. 

ROCHESTER  RAILWAY  COMPANY, 
Respt. 

(182   N.  Y.   99.) 

1.  A  municipal  corporation  cannot 
contract  away  the  taxing:  or  police 
power  of  the  legislature  In  giving  its 
consent  to  the  construction,  in  its  streets, 
of  the  tracks  of  a  street  railway  company, 
under  the  provisions  of  a  statute  requiring 
the  assent  of  the  city  before  any  tracks 
can  be  laid  In  Its  streets. 

2.  A  statutory  ratification  of  a  con- 
tract by  a  municipal  corporation 
exempting  a  street  railway  company 
from  taxation  for  street  improvements 
does  not  grant  the  exemption  beyond  the 
term  mentioned  in  the  contract. 

3.  A  legislative  arrant  to  an  existing 
street  railway  company  of  exemption 
from  taxation  for  improvement  of  the 
streets  occupied  by  its  tracks,  not  based  on 
any  consideration,  is  subject  to  revocation 
at  the  pleasure  of  the  legislature. 

4.  A  arrant  of  exemption  from  taxation 
for  improvement  of  the  streets  oc- 
cupied by  its  track*,  made  by  the  legis- 
lature to  a  street  railway  company,  Is  a 
mere  privilege  subject  to  revocation  at  the 
pleasure  of  the  legislature,  if  no  acceptance 
of  its  terms  or  provisions  Is  necessary  to 
make  it  effectual. 

5.  An  exemption  from  taxation  for 
local  improvements,  granted  to  an 
existing:  railroad  company  without 
any  mention  of  its  successors  or  assigns, 
does  not  pass  to  its  successors  In  title. 

(Gray,  O'Brien,  and  Bartlett,  J  J.,  dissent.} 

(June  6,   1905.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Sr.prerae 
Court,  Fourth  Department,  affirming  a 
judgment  of  a  Trial  Term  for  Monroe 
County     dismissing     a     complaint     which 


Note. — On  the  subject  of  corporate  taxation 
In  the  United  States,  as  affected  by  the  con- 
tract clause  in  the  Federal  Constitution,  see 
also,  in  this  series,  note  to  Adams  y.  Yazoo  & 
M.  Valley  R.  Co.  60  L.  R.  A.  33. 
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sought  to  compel  defendant  to  contribute  to 
the  cost  of  street  improvements.    Reversed. 

Statement  by  Cnllen,  Ch.  J.: 

This  action  is  brought  to  recover  of  the 
defendant  the  expense  of  paving  between 
the  tracks,  the  rails  of  the  tracks,  and  2  feet 
outside  of  the  tracks  of  the  defendant's 
railway  on  North  St.  Paul  street  and  Park 
avenue  in  the  city  of  Rochester.  The  find- 
ings of  fact  were  stipulated  by  the  parties. 
On  or  about  May  31,  1862,  the  Rochester 
City  &  Brighton  Railroad  Company  was 
incorporated  under  the  provisions  of  the 
general  railroad  act  of  1850  (Laws  1850, 
chap.  140,  p.  211).  The  route  described  in 
its  articles  of  association  is  identical  with 
certain  of  the  routes  described  in  the 
articles  of  association  of  the  defendant.  In 
June,  1862,  the  common  council  of  the  city 
of  Rochester,  by  resolution,  consented  to  the 
construction  of  a  street  surface  railroad 
upon  the  routes  designated,  and  one  of  the 
conditions  of  the  grant  (§2)  was  that  the 
grantee  should  improve  with  suitable  ma- 
terials as  required  by  the  common  council 
of  the  city,  and  in  a  proper  manner,  between 
its  tracks,  the  rails  of  its  tracks,  and  for  2 
feet  4  inches  outside  thereof,  and  should 
keep  the  surface  of  the  street  inside  the 
rails  and  for  2  feet  4  inches  outside  thereof 
in  good  repair.  The  railroad  company  was 
authorized  in  the  resolution  to  collect  from 
every  person  for  riding  any  distance  upon 
said  road  a  sum  not  exceeding  5  cents,  ex- 
cept children  under  five  years  of  age,  who 
were  to  ride  free. 

In  October,  18G2,  the  railroad  company 
mortgaged  its  rights,  privileges,  property, 
and  franchises.  This  mortgage  was  duly 
foreclosed,  and  at  the  foreclosure  sale  the 
rights,  privileges,  property,  and  franchises 
were  purchased  by  Chauncey  B.  Wood  worth, 
who,  on  or  about  March  5,  1868,  associated 
with  himself  as  such  purchaser  certain  per- 
sons, and  duly  incorporated  a  company  by 
the  name  of  the  Rochester  City  &  Brighton 
Railroad  Company,  to  continue  ninety-nine 
years,  for  the  purpose  of  operating  the  rail- 
road theretofore  operated  by  its  predecessor 
corporation,  the  Rochester  City  &  Brighton 
Railroad  Company.  Immediately  after  the 
incorporation  the  company  petitioned  the 
common  council,  protesting  against  the 
onerous  conditions  of  the  resolution  of  1862, 
and  setting  forth  the  inability  of  the  new 
corporation  to  proceed  with  the  operation 
of  the  railroad  subject  to  such  conditions, 
and  the  fact  that  the  road  had  never  paid, 
owing  to  the  existence  of  such  conditions. 
Thereafter  the  common  council,  in  January, 
1869.  duly  amended  5  2  of  the  ordinance  of 
1862  so  as  to  read  as  follows:  "The  track 
of  said  railroad  shall  be  laid  so  as  to  permit 
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the  free  passage  of  vehicles  and  carriages 
over  the  same,  and  the  rails  shall  be  laid 
even  with  the  surface  of  the  streets  and 
shall  conform  to  the  grades  thereof  as  now 
established,  or  as  they  shall  from  time  to 
time  be  established,  or  altered.  Said  com- 
pany shall,  as  soon  after  the  adoption  of 
this  ordinance  as  the  condition  of  the 
streets  through  which  their  track  is  laid 
will  permit,  put  the  surface  of  said  streets 
inside  the  rails  and  for  1  foot  outside  there- 
of, in  good  and  thorough  repair,  under  the 
direction  of  the  committee  on  streets  and 
bridges  of  the  common  council,  and  shall 
thereafter  keep  said  streets  in  good  repair 
inside  its  tracks  or  between  the  rails  of 
their  tracks,  only  during  the  term  of  five 
years ;  and  whenever  it  becomes  necessary  to 
improve,  by  ordinance  or  otherwise,  any  of 
the  streets  through  which  their  track  is 
laid,  with  a  new  or  permanent  improve- 
ment, said  company  shall  not  be  required 
to  make  any  part  or  portion  thereof,  nor 
bear  any  part  or  portion  of  the  expense  of 
making  the  same,  during  the  term  of  five 
years  from  the  adoption  of  this  ordinance." 
Shortly  after  the  adoption  of  this  resolu- 
tion, the  Rochester  City  &  Brighton  Rail- 
road Company  submitted  to  the  city  au- 
thorities a  proposed  act  of  the  legislature; 
whereupon  the  common  council  adopted  the 
following  resolution:  "Resolved,  That  the 
clerk  of  this  board  be  authorized  to  trans- 
mit a  copy  of  the  bill  relating  to  street 
railroads,  presented  by  the  mayor  to  this 
board,  to  the  legislature,  requesting  said 
body  to  legalize  the  action  of  the  common 
council  by  the  passage  of  said  bill."  On 
or  about  the  12th  day  of  February,  1860. 
the  act  was  passed  by  the  legislature,  and  is 
entitled  "An  Act  for  the  Relief  of  'The 
Rochester  City  &  Brighton  Railroad  Com- 
pany,'" and  is  known  and  designated  as 
chap.  34,  p.  54,  of  the  Laws  of  I860.  It* 
provisions,  so  far  as  material,  are  these: 

"Section  1.  The  Rochester  City  * 
Brighton  Railroad  Company  is  hereby  au- 
thorized and  empowered  to  maintain  and 
operate  a  railroad  in  all  of  the  streets  of  the 
city  of  Rochester  in  which  it  has  a  track 
now  laid,  and,  with  the  permission  of  the 
common  council  of  said  city,  in  such  other 
streets  in  said  city  as  it  shall  elect  to  use 
for  that  purpose.     .     .     . 

"  Sec.  2.  Said  company,  by  and  with  the 
consent  of  the  common  council  of  said 
city,  may,  at  any  time  hereafter,  abandon 
the  use  of  any  street  now  used,  or  which 
may  hereafter  be  used,  by  it  for  the  opera- 
tion of  its  road.     .     .     ." 

"  Sec.  4.  Said  company  may.  and  is 
hereby  authorized  to  charge,  collect,  and 
receive  from  each  and  every  passenger  for 
riding    any    distance    upon    its    said    road, 
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towards  or  from  the  intersection  of  Buffalo 
street  with  State  and  Exchange  streets,  in 
said  city,  the  sum  of  5  cents,  except  that 
children  under  twelve  years  of  age  shall 
only  be  required  to  pay  3  cents  fare,  and 
children  under  five  years  of  age,  accom- 
panied by  parents  or  other  persons  having 
them  in  charge,  shall  ride  free. 

"  Sec.  5.  Said  company  shall  put,  keep, 
and  maintain  the  surface  of  the  streets 
inside  the  rails  of  its  track  in  good  and 
thorough  repair,  under  the  direction  of  the 
committee  on  streets  and  bridges  of  the 
common  council  of  said  city  of  Rochester; 
but,  whenever  any  of  said  streets  are,  by 
ordinance  or  otherwise,  permanently  im- 
proved, said  company  shall  not  be  required 
to  make  any  part  or  portion  of  such  im- 
provement, or  bear  any  part  of  the  ex- 
pense thereof,  but  it  shall  make  its  rails  in 
such  street  or  streets  conform  to  the  grade 
thereof." 

Thereafter  the  Rochester  City  &  Brighton 
Railroad  Company  continued  to  maintain 
and  operate  its  street  surface  railroad,  and, 
with  the  consent  of  the  common  council, 
extended  its  railroad  into  many  other 
streets  and  parts  of  streets  in  the  city  of 
Rochester,  incurring  thereby  large  expense 
and  expending  large  sums  of  money  there- 
for, the  exact  amount  of  which  does  not 
appear.  The  company  kept  in  repair  the 
pavement  as  required,  but,  whenever  a 
street  was  improved  by  a  new  pavement,  it 
was  not  called  upon  by  the  authorities  of 
the  city  of  Rochester  to  make,  or  to  pay  for, 
any  part  of  such  improvement.  On  the 
18th  of  May,  1880,  the  common  council  of 
the  city  of  Rochester  re-enacted  the  ordin- 
ance of  1862,  as  amended  in  1869.  On  the 
21st  of  January,  1890,  the  Rochester  City  & 
Brighton  Railroad  Company  petitioned  the 
common  council  for  permission  to  change 
its  motive  power  from  horses  to  the  over- 
head system  of  electricity,  commonly  known 
as  the  "trolley  system."  The  prayer  of 
the  petition  was  duly  granted  by  resolution 
of  the  common  council.  The  material  to  be 
used  and  the  manner  of  construction  and 
maintenance  were  particularly  set  forth  in 
the  resolutions,  and  it  was  further  pro- 
vided that,  before  the  grant  and  consent 
should  become  operative,  the  said  com- 
pany should  deliver  a  written  agreement 
with  the  city  to  comply  with  each  and  all  of 
the  provisions  contained  in  the  resolutions, 
and  to  well  and  truly  at  all  times  comply 
with  all  ordinances  and  resolutions  of  the 
common  council  of  said  city  not  in  conflict 
therewith,  which  had  been  at  any  time  be- 
fore, or  which  might  at  any  time  thereafter 
be,  passed,  relating  to  the  rate  of  sped, 
etc.,  and  to  the  general  repairs  of  the 
streets  within  and  for  2  feet  outside  of  and 
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adjoining  said  company's  track  or  tracks. 
In  accordance  with  and  pursuant  to  said 
resolutions,  the  Rochester  City  &  Brighton 
Railroad  Company,  on  the  25th  of  Febru- 
ary, 1890,  made  and  entered  into  the  pro- 
posed contract  in  writing,  by  which  the 
company  accepted  the  conditions  imposed. 

On  the  25th  of  February,  1890,  the 
Rochester  City  &  Brighton  Railroad  Com- 
pany duly  executed  and  delivered  to  the 
defendant  a  lease  of  all  its  property,  fran- 
chises, rights,  and  privileges  of  every  kind 
and  description  for  the  unexpired  term  of 
its  charter.  Thereafter,  in  the  year  1890. 
the  defendant  applied  to  the  Board  of  Rail- 
road Commissioners  of  the  state  of  New 
York  for  permission  to  change  the  motive 
power  of  the  railroad  so  acquired  by  it, 
and  the  board  duly  granted  such  permis- 
sion. The  defendant,  at  great  expense,  pro- 
ceeded to  and  did  reconstruct  the  entire 
railroad,  and  equipped  the  same  with 
electrical  appliances.  The  defendant,  in  ac- 
quiring the  capital  stock  of  the  Rochester 
City  &  Brighton  Railroad  Company,  in  the 
conversion  of  said  railroad  from  a  horse 
railroad  to  an  electrical  railroad,  and  in  the 
reconstruction  and  re-equipment  thereof 
had,  prior  to  the  commencement  of  this  ac- 
tion, expended  upwards  of  $4,000,000,  and 
such  expenditure  was  made  by  the  defend- 
ant in  reliance  upon  the  provisions  of  said 
act  of  1869,  and  in  reliance  upon  said  con- 
tract of  February  25,  1890.  The  Rochester 
City  &  Brighton  Railroad  Company  duly 
complied  with  and  performed  all  the  condi- 
tions of  the  said  contracts  by  it  agreed  to 
be  performed,  and,  since  the  making  of  said 
lease,  the  defendant  has  duly  complied  with 
and  performed  all  the  conditions  and  obliga- 
tions of  said  contracts  on  its  part  to  be 
performed.  Since  the  passage  of  the  act  of 
1869  and  up  to  March  16,  1897,  neither  the 
Rochester  City  &  Brighton  Railroad  Com- 
pany, nor  the  defendant,  has  ever  bean  as- 
sessed for,  or  required  to  pay,  any  portion 
of  the  expense  of  a  new  or  permanent  im- 
provement of  any  portion  of  any  street, 
avenue,  or  highway  in  which  the  Rochester 
City  k  Brighton  Railroad  Company  ob- 
tained its  franchise  and  constructed  its 
road  prior  to  the  6th  day  of  May,  1884. 
After  the  passage  of  chap.  252,  p.  309,  of 
the  Laws  of  1884,  the  Rochester  City  A 
Brighton  Railroad  Company  obtained  from 
the  municipal  authorities  of  the  city  of 
Rochester  various  consents  to  extend  its 
tracks  and  railroads  into  various  streets 
of  the  city  upon  the  condition  provided  for 
in  chap.  252,  p.  309.  of  the  Laws  of  1884.  as 
follows:  "  Upon  the  express  condition  that 
the  provisions  of  chap.  252  of  the  Laws  of 
1884  pertinent  thereto  shall  be  complied 
with."     Since  the  lease  the  defendant  has 
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applied  to  the  municipal  authorities  of  the 
city  for  consents  to  extend  its  railroad  into 
various  streets  of  the  city,  named  in  its 
articles  of  association,  or  in  certificates  of 
extension  filed  by  it;  and  the  municipal 
authorities  have  granted  such  right  or 
franchise  to  make  such  extension  since  the 
passage  of  the  general  railroad  act,  known 
as  the  "railroad  law"  (Laws  1890,  chap. 
565,  p.  1082),  and  such  consents  had  an- 
nexed the  condition  required  by  the  pro- 
visions of  the  general  railroad  act,  as  fol- 
lows :  4*  That  the  foregoing  consent  is  given 
upon  the  following  conditions  expressly,  to 
wit:  That  the  provisions  of  article  4  of  the 
railroad  law  pertinent  thereto  shall  be  com- 
plied with."  Both  the  Rochester  City  & 
Brighton  Railroad  Company  and  the  de- 
fendant acted  upon  such  consents,  and  built 
the  extensions  into  such  various  streets 
under  such  consents. 

In  December,  1894,  the  defendant  pre- 
sented to  the  common  council  a  petition 
stating  that  the  location  of  the  tracks  of 
the  Rochester  City  &  Brighton  Railroad 
Company  and  other  railroad  companies,  to 
the  rights  of  which  the  defendant  had  suc- 
ceeded, and  the  tracks  of  the  railroad  of 
the  defendant  as  laid,  had  not  been  fixed 
with  due  and  proper  formality,  although 
resolutions  from  time  to  time,  granting 
the  right,  had  been  passed  by  the  common 
council,  and  the  consents  of  property  owners 
had  been  obtained;  and  that,  as  the  defend- 
ant had  substantially  completed  its  system 
of  operating  its  cars  with  electric  motive 
power,  it  seemed  right  and  proper  that  a 
formal  resolution  of  the  common  council 
should  be  passed  ratifying  and  approving 
of  the  location  of  its  tracks,  poles,  wires, 
and  appurtenances  as  then  at  present  lo- 
cated and  constructed.  Thereupon  the  com- 
mon council  passed  an  ordinance  contain- 
ing the  conditions  upon  which  the  city 
would  grant  the  prayer  of  the  petition,  and 
directing  the  city  attorney  to  prepare  a 
contract  in  accordance  therewith.  The  con- 
tract was  so  made  and  executed  by  and  on 
behalf  of  the  city  and  the  defendant  on  the 
31st  of  December,  1894.  The  conditions 
imposed,  including  the  consideration  mov- 
ing to  the  city,  so  far  as  material,  were  as 
follows: 

"Resolved,  that  the  location  of  the  rail- 
road and  tracks  of  the  said  Rochester  Rail- 
way Company,  as  now  operated  and  used 
by  the  said  company  in  the  streets,  avenues, 
and  highways  hereinafter  specifically  de- 
scribed, is  hereby  ratified  and  approved, 
.     .     .     upon  the  following  conditions: 

"  First.  That  the  provisions  of  article 
four  of  the  railway  law  of  the  state  of  New 
York,  being  an  act  in  relation  to  railroads 
constituting  chapter  39  of  the  General 
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Laws  of  the  state  of  New  York  be  com- 
plied with. 

"  Second.  In  order  to  increase  the  effici- 
ency of  the  police  system  of  said  city,  .  .  . 
that  the  said  company,  its  successors  and 
assigns,  furnish  transportation  ...  to 
not  more  than  two  policemen  at  a  time 
upon  each  of  the  cars  of  said  company, 
.  .  .  and  .  .  .  shall  issue  to  the 
active  detectives  of  the  police  force,  to  the 
number  of  not  more  than  nine,  tickets 
.     .     .     on  the  cars  of  the  company.     .     .    . 

•'  Third.  .  .  .that  said  company  shall 
furnish  like  transportation  for  the  same 
consideration  hereinbefore  expressed  to  not 
more  than  two  firemen  at  a  time  upon  each 
of  the  cars  of  said  company.     .     .     . 

*'  Fourth.  That  all  the  provisions  of  any 
agreement  between  the  city  of  Rochester 
and  any  street  railroad  company,  and  all 
ordinances,  resolutions,  grants,  and  con- 
sents heretofore  passed  by  said  city,  with 
reference  to  the  construction,  maintenance, 
or  operation  of  street  railroads  within  said 
city,  shall  remain  in  full  and  binding  force; 
and  these  resolutions  shall  not  be  construed 
as  extending  or  affecting  the  franchise  of 
any  such  company,  or  the  time  of  the  ex- 
piration of  any  such  franchise,  or  the 
moneys  required  to  be  paid  to  said  city  by 
such  company,  or  as  repealing,  modifying, 
or  changing  in  any  respect  the  terms  or 
provisions  of  any  agreement  previously  en- 
tered into  between  said  city  and  any  street 
railroad  company ." 

Thereafter,  and  from  March  16,  1897,  the 
plaintiff  claimed  that  the  defendant  was 
liable  to  pay  for  all  paving,  when  a  street 
was  improved  with  a  new  pavement,  be- 
tween its  tracks,  the  rails  of  its  tracks, 
and  2  feet  outside.  The  legislature,  on  the 
26th  of  April,  1901,  passed  chap.  562,  p. 
1371,  of  the  Laws  of  that  year,  entitled 
"  An  Act  to  Authorize  and  Empower  the 
City  of  Rochester  to  Enter  into  a  Contract 
with  the  Rochester  Railway  Company,  Ad- 
justing and  Settling  All  Differences  between 
the  City  and  Said  Railway  Company  as  to 
the  Amount  Due  and  Owing  from  the 
Company  to  the  City  for  Certain  Pavements 
heretofore  Made  by  the  City,  Pursuant  to 
§  98  of  the  Railroad  Law,  and  Providing  for 
the  Payment  of  the  Same."  Thereafter, 
and  on  the  27th  day  of  April,  1901,  plain- 
tiff and  the  dafandani  entered  into  an  agree- 
ment, which  recited  the  matters  in  differ- 
ence between  the  city  and  the  defendant, 
and,  in  settlement  thereof,  provided  that 
the  defendant  should  pay  to  the  city,  in  full 
satisfaction  and  discharge  of  its  claims  for 
paving,  the  sum  of  $386,632.46.  The  de- 
fendant agreed  therein  to  waive  any  claim 
for  exemption  from  paying  for  pavements 
thereafter  laid  in  streets,  in  which  it  or  the 
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Rochester  City  &  Brighton  Railroad  Com- 
pany obtained  a  franchise  and  constructed 
tracks  after  May  7,  1884;  but,  "as  to  all 
claims  which  may  hereafter  be  made  by  the 
city  against  the  railway  company  for  all 
pavements  hereafter  made  in  streets  or 
parts  of  streets  in  the  said  city,  in  which 
the  Rochester  City  &  Brighton  Railroad 
Company  obtained  its  franchise,  or  con- 
structed a  railroad,  prior  to  the  7th  day  of 
May,  1884,  the  question  of  the  liability  of 
the  railway  company  to  pay  for  making 
pavements  in  such  streets,  or  parts  of 
streets,  between  its  tracks,  the  rails  of  its 
tracks,  and  2  feet  outside,  or  any  part 
thereof,  shall  be  litigated  and  determined 
in  a  court  having  jurisdiction.  ...  It 
being  expressly  agreed  and  understood  be- 
tween the  parties  that  the  question  of  the 
liability  of  the  railway  company  to  pay  for 
paving  hereafter  made  in  any  such  streets 
or  parts  of  streets  in  which  the  Rochester 
City  &  Brighton  Railroad  Company  ob- 
tained its  franchise  or  constructed  a  rail- 
road prior  to  the  7th  day  of  May,  1884,  is 
not  conceded  by  the  railway  company,  or 
waived  by  the  city,  but  shall  be  judicially 
determined  finally  as  aforesaid." 

At  the  special  term  the  defendant  re- 
covered a  judgment,  which  dismissed  the 
complaint  upon  the  merits,  and  that  judg- 
ment has  been  affirmed  by  the  appellate 
division  in  the  fourth  department. 

Mr.  William  W.  Webb,  for  appellant: 

This  case  is  determined  by  Conway  v. 
Rochester,  157  N.  Y.  33,  51  N.  E.  395; 
Binninger  v.  New  York,  177  N.  Y.  199,  69 
N.  E.  390;  M echanicville  v.  Stillwater  d 
M.  Street  R.  Co.  35  Misc.  513,  71  N.  Y. 
Supp.  1102,  Affirmed  in  74  N.  Y.  Supp.  1149, 
67  App.  Div.  628,  174  N.  Y.  507,  66  N.  E 
1117;  Sioux  City  Street  R.  Co.  v.  Sioux 
City,  138  U.  S.  98,  34  L.  ed.  898,  11  Sup. 
Ct.  Rep.  226. 

The  only  exemption  of  the  railway  com- 
pany from  paying  its  share  of  the  costs  of 
paving  streets  through  which  the  railway  is 
operated,  was  granted  by  an  ordinance  of 
the  common  council  adopted  in  1869;  and 
such  exemption  was  expressly  limited,  by 
the  terms  of  said  ordinance,  to  a  period  of 
five  years  from  the  date  of  its  adoption. 

The  legislature  requires  street  railways 
to  pay  for  paving  between  their  tracks  and 
a  certain  distance  outside  thereof,  under  its 
power  of  taxation. 

Sioux  City  Street  R.  Co.  v.  Sioux  City, 
138  U.  S.  98,  34  L.  ed.  898,  11  Sup.  Ct.  Rep. 
226. 

No  act  taken  by  a  municipal  corporation 
can  deprive  the  state  of  its  right  to  tax. 

People  ex  rel.  Metropolitan  Street  R.  Co. 
v.  State  Tax  Comrs.  174  N.  Y.  417,  63  L. 
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R.  A.  884,  105  Am.  St.  Rep.  674,  67  N.  E. 
69. 

The  act  of  1869  did  not  state  that  the 
railway  company  should  forever  be  exempt 
from  its  share  of  the  expense  of  construct- 
ing pavements,  and,  in  the  absence  of  such 
a  provision,  it  cannot  be  held  that  the  state 
deprived  itself  of  the  right  to  repeal  such 
exemption,  and  thereafter  to  exercise  its- 
power  of  taxation. 

Ibid. 

In  the  absence  of  such  provision,  the 
legislature  retained,  the  right  to  repeal  the 
exemption  at  any  time. 

Stanislaus  County  v.  San  Joaquin  d  K. 
River  Canal  d  Irrig.  Co.  192  U.  S.  201,  4ft 
L.  ed.  406,  24  Sup.  Ct.  Rep.  241. 

As  this  contract  granted  public  rights  to 
the  defendant,  any  doubt  or  ambiguity 
should  be  resolved  in  favor  of  the  public 
and  against  the  railway  company. 

East  Hampton  v.  Vail,  151  N.  Y.  463,  45 
N.  E.  1030. 

A  corporation  is  bound  by  the  provisions 
of  the  act  under  which  it  is  incorporated, 
and,  where  it  has  taken  advantage  of  the 
provisions  of  a  statute,  it  assumes  all  lia- 
bilities arising  therefrom. 

Minor  v.  Erie  R.  Co.  171  N.  Y.  566,  64 
N.  E.  454;  Grand  Rapids  d  I.  R.  Co.  v. 
Osborn,  193  U.  S.  17,  48  L.  ed.  598,  24  Sup. 
Ct.  Rep.  310. 

The  legislature  had,  by  virtue  of  its  re- 
served power,  the  right  to  repeal  the  law 
which  it  is  claimed  exempted  the  Rochester 
City  &  Brighton  Railroad  Company  from 
liability  to  bear  its  share  of  constructing 
new  pavements. 

People  ex  rel.  Cayadutta  PI.  Road  Co.  v. 
Cummings,  166  N.  Y.  110,  59  N.  E.  703; 
Sioux  City  Street  R.  Co.  v.  Sioux  City,  138 
U.  S.  98,  34  L.  ed.  898,  11  Sup.  Ct.  Rep.  226: 
Stanislaus  County  v.  San  Joaquin  d  K. 
River  Canal  d  Irrig.  Co.  192  U.  S.  201,  48 
L.  ed.  406,  24  Sup.  Ct.  Rep.  241. 

Messrs.  Charles  J.  Bissell  and  Wil- 
liam C.  Trull,  with  Messrs.  Satterlee, 
Bissell,  Taylor,  &  French,  for  respond- 
ent: 

The  general  railroad  acts,  in  imposing 
liability  upon  the  defendant,  impair  the 
obligation  of  the  contract  existing  be- 
tween the  defendant  and  the  state  of  New 
York  and  the  city  of  Rochester,  relieving 
defendant  from  liability  to  pay  or  bear 
any  portion  of  such  expense. 

The  act  of  1869  was  an  express  grant  by 
the  legislature  to  the  Rochester  City  & 
Brighton  Railroad  Company  of  a  franchise 
and  right  upon  certain  conditions  specified 
in  the  act  itself,  which  to  some  extent  re- 
enacted  the  provisions  of  the  ordinance, 
and,  to  the  extent  that  the  act  of  1869  re- 
enacted  the  provisions  of  the  ordinance  of 
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1862  as  amended  in  1869,  it  directly  vali- 
dated it  to  that  extent,  and  made  it  a  bind- 
ing contract. 

The  resolutions  of  the  common  council, 
which  are  authorized  by  the  legislature  con- 
senting to  the  use  of  the  streets  of  a  city 
by  a  railroad  corporation,  when  accepted  by 
the  corporation,  constitute  a  contract. 

Brooklyn  C.  R.  Co.  v.  Brooklyn  City  R. 
<:o.  32  Barb.  358;  People  ex  rel.  Davis  v. 
Sturtevant,  9  N.  Y.  273,  59  Am.  Dec.  536; 
Milhau  v.  Sharp,  27  N.  Y.  611,  84  Am.  Dec. 
314;  People  v.  O'Brien; 111  N.  Y.  1,  2  L.  R. 
A.  255,  7  Am.  St.  Rep.  684,  18  N.  E.  692; 
State  ex  rel.  Kansas  City  v.  Corrigan 
Consol.  Street  R.  Co.  85  Mo.  263,  55  Am. 
Rep.  361;  Kansas  City  v.  Corrigan,  86  Mo. 
67;  Western  Paving  d  Supply  Co.  v.  Citi- 
zen* Street  R.  Co.  128  Ind.  525,  10  L.  R. 
A.  770,  25  Am.  St.  Rep.  462,  26  N.  E.  188, 
28  N.  E.  88 ;  West  Chicago  Street  R.  Co.  v. 
Chicago,  178  111.  339,  53  N.  E.  112; 
Chicago  v.  Sheldon,  9  Wall.  50,  19  L.  ed. 
615. 

One  of  the  rights  and  privileges  possessed 
and  enjoyed  by  the  Rochester  City  & 
Brighton  Railroad  Company  was  the  exemp- 
tion from  any  liability  to  bear  any  portion 
of  the  expense  of  a  new  and  permanent  im- 
provement of  any  of  the  streets  within 
which  its  tracks  were  located.  This  right 
and  privilege  passed  to  the  plaintiff  as  the 
successor  corporation,  not  only  by  virtue 
of  the  provision  of  the  statute  above  cited, 
but  also  under  authority  of  express  adjudi- 
cations. 

Philadelphia,  W.  d  B.  R.  Co.  v.  Mary- 
land, 10  How.  394,  13  L.  ed.  469;  Ten- 
nessee v.  Whitworth,  117  U.  S.  139,  29  L.  ed. 
833,  6  Sup.  Ct.  Rep.  649;  Tomlinson  v. 
Branch,  15  Wall.  460,  21  L.  ed.  189; 
Humphrey  v.  Pegues,  16  Wall.  244,  21  L. 
ed.  326;  Southwestern  R.  Co.  v.  Georgia, 
92  U.  S.  676,  note.  23  L.  ed.  762 :  Miller  v. 
New  York,  15  Wall.  478,  21  L.  ed.  98. 

The  railroad  acts,  therefore,  in  imposing 
upon  the  defendant  the  cost  of  the  per- 
manent improvement  of  the  streets  men- 
tioned in  the  complaint,  plainly  and  clearly 
violate  the  provisions  of  the  contract  that 
it  should  never  be  called  upon  to  bear  any 
portion  of  such  expense.  . 

Chicago  v.  Sheldon,  9  Wall.  50,  19  L.  ed. 
594;  Detroit  v.  Detroit  Citizens'  Street  R. 
Co.  184  U.  S.  368,  46  L.  ed.  592,  22  Sup. 
Ct.  Rep.  410;  Cleveland  v.  Cleveland  City 
R.  Co.  194  U.  S.  517,  48  L.  ed.  1102,  24  Sup. 
Ct.  Rep.  756;  Ingersoll  v.  Nassau  Electric 
R.  Co.  157  N.  Y.  453,  43  L.  R.  A.  236.  52 
N.  E.  545;  Skaneateles  Waterworks  Co.  v. 
Skaneateles,  161  N.  Y.  154,  46  L.  R.  A.  687, 
55  N.  E.  562 ;  Lake  Shore  d  M.  8.  R.  Co.  v. 
Smith,  173  U.  S.  694,  43  L.  ed.  863,  19  Sup. 
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Ct.  Rep.  565 ;  Beardsley  v.  New  York,  L.  E. 
d  W.  R.  Co.  162  N.  Y.  230,  56  N.  E.  488 ; 
State  Assessors  v.  Morris  d  E.  R.  Co.  49 
N.  J.  L.  193,  7  Atl.  826;  Pearsall  v.  Great 
Northern  R.  Co.  161  U.  S.  646,  40  L.  ed. 
838,  16  Sup.  Ct.  Rep.  705. 

If  guaranteed  by  the  legislature  and  for 
a  good  consideration,  exemption  from  taxa- 
tion would,  nevertheless,  be  inviolate. 

Skaneateles  Waterxcorks  Co.  v.  Skane- 
ateles, 161  N.  Y.  154,  46  L.  R.  A.  687,  55 
N.  E.  562 ;  New  Jersey  v.  Wilson,  7  Cranch, 
164,  3  L.  ed.  303;  Piqua  Branch  of  State 
Bank  v.  Knoop,  10  How.  369,  14  L.  ed.  977 ; 
Dodge  v.  Woolsey,  18  How.  331,  15  L.  ed. 
401 ;  McGee  v.  M athis,  4  .Vail.  143,  18  L. 
ed.  314;  Farrington  v.  Tennessee,  95  U.  S. 
679,  24  L.  ed.  558;  St.  Anna's  Asylum  v. 
New  Orleans,  105  U.  S.  362,  26  L.  ed. 
1128. 

Neither  the  reservation  contained  in  the 
Constitution  of  the  state,  nor  that  con- 
tained in  the  Revised  Statutes,  nor  that 
contained  in  the  act  of  1&50,  authorizes  or 
justifies  the  imposition,  by  the  railroad  act, 
of  the  liability  in  question  upon  the  prop- 
erty of  the  defendant. 

The  sole  effect  of  a  reservation  of  the 
right  to  repeal  a  charter,  and  to  alter  and 
amend,  is  limited,  in  the  first  case,  to  a  de- 
struction of  the  corporate  life,  and,  in  the 
second  case,  to  the  regulation  and  control 
of  the  affairs  of  the  corporation,  freed  from 
the  restrictions  of  the  Federal  Constitution : 
and  in  neither  case  does  it  extend  to  the 
destruction  or  impairment  of  the  contracts 
of  corporations,  or  to  rights  acquired  there- 
under. 

People  v.  O'Brien,  111  N.  Y.  1,  2  L.  R.  A. 
255,  7  Am.  St.  Rep.  684,  18  N.  E.  692; 
Neic  Jersey  v.  Yard,  95  U.  S.  104,  24  L.  ed. 
352 ;  Piqua  Branch  of  State  Bank  v.  Knoop, 
16  How.  380,  14  L.  ed.  982:  Steams  v. 
Minnesota,  179  U.  S.  223,  45  L.  ed.  102,  21 
Sup.  Ct.  Rep.  73:  Duluth  d  T.  Range  R.  Co. 
v.  St.  Louis  County,  179  U.  S.  302,  45  L.  ed. 
201,  21  Sup.  Ct.  Rep.  124;  Chicago  v. 
Sheldon,  9  Wall.  50,  19  L.  ed.  594. 

The  city  of  Rochester  had  full  and  ample 
power  delegated  to  it  by  the  legislature  to 
make,  in  the  granting  of  a  franchise,  any 
contract  with  any  railroad  company  which 
it  saw  fit,  binding  both  for  any  length  of 
time  which  it  chose  to  specify. 

People  ex  rel.  West  Side  Street  R.  i'u. 
v.  Barnard,  110  N.  Y.  548.  18  N.  E.  354. 

Having  the  power  to  impose  any  condi- 
tions which  the  common  council  saw  fit.  and 
to  require  the  railroad  company  to  accept 
such  conditions,  when  the  conditions  were 
accepted  the  grant  of  the  franchise,  ac- 
companied by  the  conditions,  became  a  bind- 
ing contract  between  the  municipality  and 
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the  railroad  company,  which  was  inviolable, 
and  which  the  legislature  had  not  the 
power  to  abrogate,  alter,  or  amend. 

Brooklyn  C.  R.  Co.  v.  Brooklyn  City  R. 
Co.  32  Barb.  358;  People  ex  rel.  Davis  v. 
Sturtevant,  9  N.  Y.  273,  59  Am.  Dec.  536; 
Milhau  v.  Sharp,  27  N.  Y.  611,  84  Am.  Dec. 
314;  People  v.  O'Brien,  111  N.  Y.  1,  2  L. 
R.  A.  255,  7  Am.  St.  Rep.  684,  18  N.  E. 
692. 

The  word  "person,"  as  used  in  the  14th 
Amendment  of  the  Federal  Constitution,  in- 
cludes corporations. 

Santa  Clara  County  v.  Southern  P.  R.  Co. 
118  U.  S.  394,  30  L.  ed.  118,  6  Sup.  Ct.  Rep. 
1132;  Pembina  Consol.  Silver  Min.  d  Mill. 
Co.  v.  Pennsylvania,  125  U.  S.  181,  31  L.  ed. 
650,  2  Inters.  Com.  Rep.  24,  8  Sup.  Ct.  Rep. 
737 ;  Missouri  P.  R.  Co.  v.  Mackey,  127  U. 
S.  205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161 ; 
Minneapolis  d  St.  L.  R.  Go.  v.  Herrick,  127 
U.  S.  210,  32  L.  ed.  109,  8  Sup.  Ct.  Rep. 
1176;  Minneapolis  d  St.  L.  R.  Co.  v.  Beck- 
icith,  129  U.  S.  26,  32  L.  ed.  585,  9  Sup.  Ct. 
Rep.  207;  Home  Ins.  Co.  v.  New  York,  134 
U.  S.  594,  33  L.  ed.  1025,  10  Sup.  Ct.  Rep. 
593;  Charlotte,  C.  d  A.  R.  Co.  v.  Gibbes, 
142  U.  S.  386,  35  L.  ed.  1051,  12  Sup.  Ct. 
Rep.  255;  Covington  d  L.  Tump.  Road  Co. 
v.  Sandford,  164  U.  S.  578,  41  L.  ed.  560, 
17  Sup.  Ct.  Rep.  198;  Smyth  v.  Ames,  169 
U.  S.  522,  42  L.  ed.  840,  18  Sup.  Ct.  Rep. 
418. 

The  provisions  of  the  14th  Amendment  to 
the  Federal  Constitution  were  intended  to 
secure  to  every  person  and  corporation 
equal  protection  with  respect  to  any  power 
exercised  by  a  state  which  could  affect  the 
property  of  an  individual  or  corporation, 
including  the  sovereign  power  of  taxation. 

Fire  Department  v.  Stanton,  159  N.  Y. 
225,  54  N.  E.  28;  San  Mateo  County  V. 
Southern  P.  R.  Co.  8  Sawy.  238,  13  Fed. 
722:  New  York  v.  Weaver,  100  U.  S.  539, 
25  L.  ed.  705 ;  Whit  beck  v.  Mercantile  Nat. 
Bank,  127  U.  S.  193,  32  L.  ed.  118,  8  Sup. 
Ct.  Rep.  1121;  Hills  v.  National  Albany 
Exch.  Bank,  105  U.  S.  319,  26  L.  ed.  1052 ; 
Evansville  Nat.  Bank  v.  Britton,  105  U.  S. 
322.  26  L.  ed.  1053;  First  Nat.  Bank  v. 
Chchalis  County,  166  U.  S.  455.  41  L.  ed. 
1076,  17  Sup.  Ct.  Rep.  629;  Boyer  v.  Boyer, 
113  U.  S.  689,  28  L.  ed.  1089,  5  Sup.  Ct. 
Rep.  706:  Gulf,  C.  d  S.  F.  R.  Co.  v.  Ellis, 
165  U.  S.  150,  41  L.  ed.  666,  17  Sup.  Ct. 
Rep.  255;  Pembina  Consol.  Silver  Min.  d 
Mill.  Co.  v.  Pennsylvania.  125  V.  S.  181, 
31  L.  ed.  650.  2  Inters.  Com.  Rep.  24,  8  Sup. 
Ct.  Rep.  737:  Missouri  v.  Leiris  (Bowman  v. 
Levis).  101  U.  S.  22,  25  L.  ed.  989:  Hayes 
v.  Missouri.  120  U.  S.  68.  30  L.  ed.  578, 
7  Sup.  Ct.  Rep.  350 :  Fraser  v.  McConicay  d 
T.  Co.  82  Fed.  257. 
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Cullen,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

I  concur  in  the  view  of  Judge  Gray  that 
this  defendant  cannot  in  any  way  be  fore- 
closed by  our  decision  in  the  action  of 
Contcay  v.  Rochester,  157  N.  Y.  33,  51  N. 
E.  395  (an  action  to  which  it  was  not  a 
party),  from  asserting  that  the  immunity 
from  contributions  to  the  expense  of  new 
pavements  in  the  city  of  Rochester,  enacted 
by  chap.  34,  p.  54,  of  the  Laws  of  1869, 
was  a  contract  right,  of  which  it  could  not 
be  deprived  by  subsequent  legislation.  On 
the  merits,  however,  I  am  of  opinion,  first, 
that  the  statute  mentioned  did  not  con- 
stitute a  contract  between  the  state  and 
the  railroad  company;  second,  that,  if  it 
did,  the  exemption  granted  by  the  statute 
was  personal  to  the  defendant's  predecessor 
in  title,  and  has  not  passed  to  it. 

I  assume  that  the  provision  of  the  general 
railroad  law  (Laws  1890,  chap.  565,  §  98, 
p.  1112,  as  amended  by  Laws  1892,  chap. 
676,  p.  1404),  requiring  street  surface  rail- 
road companies  to  pay  the  cost  of  paving 
between  their  tracks  and  for  2  feet  outside 
thereof  is  an  exercise  of  the  taxing  power 
(Sioux  City  Street  R.  Co.  v.  Sioux  City, 
138  U.  S.  98,  34  L.  ed.  898,  11  Sup.  Ct.  Rep. 
226;  Worcester  v.  Worcester  Consol.  Street 
R.  Co.  196  U.  S.  539,  49  L.  ed.  591,  25  Sup. 
Ct.  Rep.  327),  though,  if  the  exercise  of  a 
police  power,  the  result  would  be  the  same. 
The  statute  of  1869  (§  5,  p.  55)  enacted 
that  the  defendant's  predecessor  should  put. 
keep,  and  maintain  the  surface  of  the  street 
inside  the  rails  of  its  tracks  in  thorough 
repair,  but,  whenever  any  of  said  streets 
was,  by  ordinance,  permanently  improved, 
said  company  should  not  lie  required  to  bear 
any  part  or  portion  of  such  improvement 
or  of  the  expense  thereof,  but  should  make 
its  rails  conform  to  the  grade  of  the  street. 
This  certainly  did  exempt  the  company 
from  any  expense  of  repavement  so  long 
as  the  statute  remained  in  force,  but  the 
question  is,  Did  the  statute  confer  upon  the 
company  any  contract  right  immune  from 
subsequent  recall,  or  was  it  the  mere  exer- 
cise, by  the  legislature,  of  the  taxing  power, 
which  could  at  any  time  be  changed,  modi- 
fied, or  repealed?  To  determine  this  ques- 
tion it  is  necessary  to  consider  the  condition 
of  the  parties  when  the  statute  was  enacted, 
and  in  that  consideration  to  keep  constantly 
in  view  the  well-settled  rule  for  the  con- 
struction of  statutory  exemptions  from  tax- 
ation as  declared  by  the  Supreme  Court  of 
the  United  States  in  a  long  and  unbroken 
line  of  decisions.  In  Yazoo  d  M.  Valley  R. 
Co.  v.  Adams.  180  V.  S.  1.  45  L.  ed.  395, 
21  Sup.  Ct.  Rep.  240.  it  is  said:  "Ex- 
emptions from  taxation  are  not  favored  by 
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law,  and  will  not  be  sustained  unless  such 
clearly  appears  to  have  been  the  intent  of 
the  legislature.  Public  policy  in  all  the 
states  has  almost  necessarily  exempted  from 
the  scope  of  the  taxing  power  large  amounts 
of  property  used  for  religious,  educational, 
and  municipal  purposes ;  but  this  list  ought 
not  to  be  extended,  except  for  very  sub- 
stantial reasons;  and  while,  as  we  have 
held  in  many  cases,  legislatures  may,  in 
the  interest  of  the  public,  contract  for  the 
exemption  of  other  property,  such  contract 
should  receive  a  strict  interpretation,  and 
every  reasonable  doubt  be  resolved  in  favor 
of  the  taxing  power.  Indeed,  it  is  not  too 
much  to  say  that  courts  are  astute  to  seize 
upon  evidence  tending  to  show  either  that 
such  exemptions  were  not  originally  in- 
tended, or  that  they  have  become  inoper- 
ative by  changes  in  the  original  constitu- 
tion of  the  companies."  See  cases  there 
cited,  particularly  New  Orleans  City  &  Lake 
R.  Co.  v.  New  Orleans,  143  U.  S.  192,  36  L. 
ed.  121,  12  Sup.  Ct.  Rep.  406,  and  Memphis 
Gaslight  Co.  v.  Taxing  District,  109  U.  S. 
398,  27  L.  ed.  976,  3  Sup.  Ct.  Rep.  205. 

In  1862  the  Rochester  City  &  Brighton 
Railroad  Company  was  incorporated  under 
the  general  railroad  act  of  1850  (chap.  140, 
p.  211)  for  the  purpose  of  operating  a 
street  railroad  on  certain  streets  in  the  city 
of  Rochester-  extending  into  an  adjoining 
town.  That  statute  authorized  the  incorpora- 
tion under  it  of  street  surface  railroad  com- 
panies. Re  Washington  Street  Asylum  & 
P.  R.  Co.  115  N.  Y.  442,  22  N.  E.  356.  This 
proposition  was  never  questioned  till  the 
decision  of  this  court  in  New  York  Cable 
Co.  v.  New  York,  104  N.  Y.  1,  10  N.  E. 
332,  and  in  fact  most  of  such  companies 
outside  of  the  old  city  of  New  York  were 
organized  under  that  statute.  Whatever 
doubts  were  cast  on  the  application  of  the 
general  railroad  act  to  street  railroads  by 
the  opinion  in  the  Cable  Company  Case 
were  removed  by  the  decision  in  the  Wash- 
ington Street  Case,  where  the  remarks  in 
the  earlier  case  were  expressly  retracted. 
By  the  general  railroad  act,  plenary  power 
was  given  to  any  railroad  company  incor- 
porated under  it  to  lay  out  and  construct 
its  road  between  the  termini  mentioned  in 
the  articles  of  association,  except  that  sub- 
division 5  of  §  28  (p.  224 )  provided  that  the 
statute  should  not.  be  construed  to  authorize 
the  construction  of  any.  railroad  upon, 
along,  or  across  any  streets  in  any  city 
without  the  assent  of  the  corporation  of  the 
city.  It  was  therefore  necessary  for  the 
construction  of  any  street  railroad  within  a 
city  that  the  company  should  obtain  the 
consent  of  the  city  to  the  use  of  the  street. 
The  city  of  Rochester,  by  an  ordinance,  con- 
sented to  the  construction  of  the  proposed 
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railroad.  It  exacted  by  that  ordinance 
compliance  with  the  terms  and  conditions 
which  appear  in  Judge  Gray's  opinion. 
The  road  was  built,  the  company  failed,  and 
its  road  and  franchise  were  sold  in  1868 
under  a  foreclosure,  the  purchaser  at  which 
conveyed  to  a  new  company,  bearing  the 
.same  name,  also  organized  under  the 
general  statute  of  1850.  In  1869  the  new 
company  represented  to  the  common  coun- 
cil that  the  terms  of  the  ordinance  under 
which  the  road  was  built  and  being  operated 
were  too  onerous,  and  asked  for  relief. 
Thereupon  the  common  council  passed  a 
new  ordinance,  the  most  material  points  of 
which  were  that  the  fare  for  children  was 
Axed  at  3  cents,  and  the  company  was  re- 
lieved for  the  term  of  five  years  from  its 
obligation  to  contribute  to  the  expense  of 
the  repavement  or  improvements  of  the 
streets,  though  it  was  required  to  keep  the 
space  between  its  tracks  and  1  foot  addi- 
tional on  each  side  in  good  repair.  Both 
parties  sought  the  action  of  the  legislature, 
and  the  statute  of  1869  was  passed.  Now, 
let  us  see  what  were  the  rights  of  the 
parties  at  the  time  of  the  enactment  of  this 
statute.  The  company  had,  by  the  con- 
struction of  the  railroad  by  its  predecessor, 
under  the  consent  of  the  common  council, 
and  its  own  purchase  on  the  foreclosure, 
acquired  a  valid  franchise  to  operate  its 
railroad.  It  is  not  necessary  to  determine 
what  was  the  effect  of  the  conditions  at- 
tached by  the  city  of  Rochester  to  its  con- 
sent. If  there  was  no  authority  to  impose 
those  conditions,  nevertheless  the  consent 
was  effective,  and  the  franchise  valid. 
Re  Kings  County  Elev.  R.  Co.  105  N.  Y. 
97,  59  Am.  Rep.  478,  13  N.  E.  18.  On  the 
other  hand,  it  is  equally  clear  that  under 
the  power  given  by  the  general  railroad 
act  to  the  municipality  to  consent  to  the 
construction  of  such  a  road,  the  munici- 
pality could  in  no  degree  contract  away  or 
limit  the  taxing  power  or  the  police  power 
possessed  by  the  legislature.  People  ex  rel. 
Metropolitan  Street  R.  Co.  v.  State  Tax 
Comrs.  174  N.  Y.  417,  63  L.  R.  A.  884,  105 
Am.  St.  Rep.  674,  67  N.  E.  69;  Sioux  City 
Street  R.  Co.  v.  Sioux  City,  138  U.  S.  98, 
34  L.  ed.  898,  11  Sup.  Ct.  Rep.  226.  See 
also  Worcester  v.  Worcester  Consol.  Street 
R.  Co.  196  U.  S.  539,  49  L.  ed.  591,  25  Sup. 
Ct.  Rep.  327.  The  rights  and  immunities, 
therefore,  of  the  company  at  that  time  must 
be  determined  by  the  provisions  of  the  act 
of  1850,  which  gave  no  exemption  from  the 
future  exercise  by  the  legislature  of  either 
power.  In  the  exercise  of  the  police  power 
the  legislature  could  prescribe  the  maximum 
fares  to  be  charged  by  the  company  ( Buffalo 
East  Side  R.  Co.  v.  Buffalo  Street  R.  Co. 
Ill  N.  Y.  132,  2  L.  R.  A.  384,  19  N.  E.  63: 
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Railroad  Commission  Cases,  116  U.  S.  307, 
29  L.  ed.  636,  6  Sup.  Ct.  Rep.  334,  388, 
1191;  Norfolk  d  W.  R.  Co.  v.  Pendleton, 
156  U.  S.  667,  39  L.  ed.  574,  15  Sup.  Ct. 
Rep.  413),  and  such  right  was  reserved  by 
|  33  (  p.  231 )  of  the  statute,  subject  to  the 
qualification  that  the  fare  should  not  be 
reduced  so  that  the  net  returns  to  the  com- 
pany should  be  less  than  10  per  cent  on  the 
sum  actually  invested.  So,  equally  in  the 
exercise  of  the  taxing  power,  it  could  re- 
lieve the  company  from  the  burden  of  any 
provisions  imposed  on  it  by  the  ordinance 
of  the  common  council  in  1862.  Worcester 
v.  Worcester  Consol.  Street  R.  Co.  196  U. 
S.  539,  49  L.  ed.  591,  25  Sup.  Ct.  Rep.  327. 
Neither  of  these  powers  was  necessarily  to 
be  exercised  once  for  all.  Unless  con- 
tracted away,  the  right  to  their  exercise 
was  continuous,  and  statutes  passed  under 
them  could  be  varied  or  altered  from  time 
to  time.  The  statute  does  not  assume  to 
ratify  or  authorize  any  contract  between 
the  railroad  company  and  the  common 
council  of  the  city.  It  does  not  recite  that 
application  has  been  made  to  the  legislature 
by  either  party  for  its  adoption.  It  merely 
enacts  what  the  legislature  was  empowered 
to  enact,  whether  with  or  without  the  con- 
sent of  either  or  of  both  parties.  Indeed, 
it  would  seem  a  conclusive  objection  to  con- 
sidering the  statute  as  ratifying  any  con- 
tract of  the  common  council,  that  the  or- 
dinance of  the  common  council  gave  the 
railroad  company  immunity  from  contribu- 
tion to  the  expense  of  improvement  of  the 
street  only  for  five  years,  a  term  long  since 
expired,  while  that  enacted  in  the  statute 
is  not  limited  in  duration.  The  statute 
did  not  grant  the  franchise.  That  had  been 
already  acquired.  Nor  does  the  record  dis- 
close even  a  suggestion  that  there  was  en- 
tertained any  question  as  to  its  validity. 
It  is  settled  by  authority  that  an  exemption 
from  taxation  or  regulation  of  charges 
granted  by  statute  to  be  irrevocable  must 
be  based  on  a  consideration.  When  a  mere 
gratuity  or  privilege,  it  may  be  recalled  at 
any  time.  Christ  Church  v.  Philadelphia 
County,  24  How.  301,  16  L.  ed.  602;  Tucker 
v.  Ferguson,  22  Wall.  527,  22  L.  ed.  805. 
When  such  exemptions  are  granted  in  the 
charter  of  a  corporation,  then  the  accept- 
ance of  the  charter  is  assumed  to  be  the 
consideration  for  the  grant  of  the  exemp- 
tion. Home  of  the  Friendless  v.  Rouse,  8 
Wall.  430,  19  L.  ed.  495.  But  the  act  of 
1869  neither  amends,  nor  assumes  to 
amend,  the  charter  of  the  company,  and,  if 
it  did,  it  would  be  subject  to  the  constitu- 
tional prohibition  that  the  charter  is  sub- 
ject to  amendment  or  repeal.  The  true 
test  of  whether  there  was  any  consideration 
for  the  exemption  granted  by  the  statute 
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is  whether  any  acceptance  of  its  terms  and 
provisions  was  necessary  to  make  it  effect- 
ual. If  not,  how  can  it  be  said  that  the 
exemption  is  other  than  a  privilege?  Here 
lies  the  distinction  between  this  case  and 
that  of  New  Jersey  v.  Yard,  95  U.  S.  104, 
24  L.  ed.  352.  In  the  case  cited  the  statute 
of  New  Jersey  required  the  written  accept- 
ance of  its  terms  by  the  company,  or  else  it 
became  wholly  inoperative.  It  is  to  be 
further  noticed,  that  there  was  no  provi- 
sion in  the  New  Jersey  Constitution  similar 
to  that  in  ours,  which  reserved  the  un- 
qualified right  to  alter  or  repeal  charters, 
and  the  decision  proceeded  in  part  on  this 
last  ground.  It  is  also  settled  that  neither 
corporations  nor  individuals  have  a  vested 
right  that  the  law  shall  continue  to  be 
unchanged.  Had,  in  1809,  instead  of  the 
special  statute,  a  general  law  been  passed 
exempting  railroad  companies  from  contri- 
bution towards  the  cost  of  repaving  the 
streets,  it  is  clear  that  such  law  might 
have  been  thereafter  repealed,  and  there 
might  be  imposed  on  the  company  a  reason- 
able and  proper  tax  for  the  improvement. 
Pennsylvania  R.  Co.  v.  Miller,  132  U.  S.  75, 
33  L.  ed.  26f,  10  Sup.  Ct.  Rep.  34.  Now, 
how  does  it  differ  that,  instead  of  a  general 
statute,  a  special  law  was  enacted?  In  my 
opinion,  it  only  goes  to  the  intent  of  the 
legislature.  If  I  am  right  in  the  position 
that  the  legislature  could  have  enacted  the 
statute  of  1869,  so  far  as  its  provisions  are 
under  examination  here,  without  any  assent 
from  the  railroad  company,  then,  had  the 
act  concluded,  "  this  statute  is  passed  in 
the  exercise  of  the  powers  of  taxation  and 
police,  and  not  as  a  grant,"  it  could  not  well 
be  contended  that  the  railroad  company  ac- 
quired thereby  any  contract  or  property 
right.  I  imagine  that  a  continuous  power 
vested  in  the  legislature  may  be  exercised, 
and  its  exercise  recalled  or  modified  as  well 
by  special  legislation  as  by  general  legisla- 
tion, if  no  provision  of  the  state  Constitu- 
tion forbids,  which  was  the  case  in  1869. 
If  to-day  a  statute  were  passed  repealing 
§  98  of  the  present  general  railroad  law 
and  enacting  that  street  railroad  companies 
shall  not  be  compelled  to  pay  any  portion 
of  the  expense  of  paving  the  streets  within 
their  tracks,  will  it  be  denied  that  subse- 
quently the  legislature  might  change  that 
policy,  and  impose  on  the  companies  a 
burden  of  which  it  had  previously  relieved 
them?  If  this  be  so,  why  equally  may  not 
the  legislature  relieve  to-day  a  particular 
railroad  company  from  that  burden,  and 
next  year  reimpose  the  burden  upon  it? 
The  only  difference  that  I  can  see  between 
the  two  cases  is  that  in  the  case  of  a 
statute  applicable  to  a  particular  corpora- 
I  tion,  when  that  statute  gives  the  charter  an 
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intent  to  grant  away  the  right  to  tax  may 
be  implied,  which  would  not  be  implied  in 
the  case  of  general  legislation.  But  if  the 
question  conies  to  one  merely  of  intent,  then 
the  rule  already  quoted  "  that  courts  are 
astute  to  seize  upon  evidence  tending  to 
show  that  either  such  exemptions  were  not 
originally  intended  or  that  they  have  be- 
come inoperative  "  should  be  decisive  of  the 
question. 

I  am  further  of  the  opinion  that  any 
right  to  exemption  from  the  cost  of  paving 
the  streets,  which  may  have  been  held  by 
the  Rochester  City  &  Brighton  Railroad 
Company,  was  personal,  and  did  not  pass  to 
this  defendant.  This  has  been  so  held  in  a 
number  of  decisions  by  the  Supreme  Court 
of  the  United  States/  Shields  v.  Ohio,  95 
U.  S.  319,  24  L.  ed.  357:  Maine  C.  R.  Co.  v. 
Maine,  96  U.  S.  499,  24  L.  ed.  836;  Atlantic 
4  (J.  R.  Co.  v.  Georgia,  98  U.  S.  359,  25  L. 
ed.  185;  Norfolk  &  W.  R.  Co.  v.  Pendleton, 
156  U.  S.  667,  39  L.  ed.  574,  15  Sup.  Ct. 
Rep.  413;  Yazoo  d  M.  Valley  R.  Co.  v. 
Adams,  180  U.  S.  1,  45  L.  ed.  395,  21  Sup. 
Ct.  Rep.  240:  Morgan  v.  Louisiana,  93  U.  S. 
217,  23  L.  ed.  860;  Wilson  v.  Gaines,  103  U. 
S.  417,  26  L.  ed.  401;  Chesapeake  &  O.  R. 
Co.  v.  Miller,  114  U.  S.  176,  29  L.  ed.  121,  5 
Sup.  Ct.  Rep.  813;  Tucker  v.  Ferguson,  22 
Wall.  527,  22  L.  ed.  805.  In  the  Norfolk  & 
W.  R.  Co.  Case  it  was  said:  "  We  have  fre- 
quently held  that,  in  the  absence  of  express 
statutory  direction,  or  of  an  equivalent  im- 
plication by  necessary  construction,  provi- 
sions in  restriction  of  the  right  of  the  state 
to  tax  the  property,  or  to  regulate  the 
affairs  of  its  corporations,  do  not  pass  to 
new  corporations  succeeding  by  consolida- 
tion or  by  purchase  under  foreclosure  to  the 
property  and  ordinary  franchise  of  the  first 
grantee.  .  .  .  This  we  have  stated  to  be 
a  salutary  rule  of  interpretation,  founded 
upon  an  obvious  public  policy,  which  re- 
gards such  exemptions  as  in  derogation  of 
the  sovereign  authority  and  of  common 
right,  and  therefore  not  to  be  extended  be- 
yond the  exact  and  express  requirements  of 
the  grant  construed  strictissimi  juris." 
That  privilege  is  not  at  all  similar  to  such 
franchises  as  the  right  to  construct  and 
operate  a  railroad,  to  lay  gas  mains  and 
supply  gas,  and  to  maintain  a  ferry.  Those 
franchises,  when  granted,  become  property 
similar  in  their  general  attributes  to  other 
property.  The  grant  of  such  a  franchise, 
even  without  consideration,  is,  unless  a 
right  to  revoke  is  reserved,  as  effectual  to 
vest  an  indefeasible  title  in  the  grantee  as 
a  voluntary  conveyance  of  a  piece  of  land. 
Not  so,  however,  as  to  an  exemption  from 
taxation  or  from  the  exercise  of  the  police 
power.  It  is  property  only  when  granted 
on  a  consideration,  and,  if  granted  without 
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consideration,  may  be  recalled.  (See  case** 
cited  supra.)  Doubtless  such  exemptions, 
if  attached  to  property  itself,  would  in- 
crease its  value;  but,  because  they  are 
against  common  right,  they  will  be  con- 
strued to  be  personal,  and  limited  to  the 
grantee,  unless  a  contrary  intention  clearly 
appears.  The  language  of  the  statute  be- 
fore us  is  personal,  not  attached  to  the 
property.  It  enacts  that,  "  said  company," 
not  "  said  company,  its  successors  or  as- 
signs," shall  not  be  required  to  bear  any 
part  of  the  expense  of  repaving  the  streets. 

The  other  questions  presented  on  this  ap- 
peal are  disposed  of  by  our  decision  in  the 
Conway  Case,  supra,  and,  therefore  do  not 
require  examination. 

/  vote  for  reversal  of  the  judgments  be- 
low and  for  the  granting  of  a  new  trial; 
costs  to  abide  event. 

Haight,  Vana,  and  Werner,  J.J.,  con- 
cur. 

Gray,  J.,  dissenting: 

I  am  of  the  opinion  that  the  transactions 
in  1869  between  the  defendant,  the  eity, 
and  the  state  resulted  in  a  valid  contract, 
of  which  chap.  34,  p.  54,  of  the  Laws  of 
1869,  was  the  complete  expression  and 
final  sanction,  and  that  it  was  beyond  the 
power  of  the  legislature  to  impair  its  ob- 
ligations by  subsequent  legislation.  Neither 
the  provisions  of  the  general  railroad  act  of 
1884  (Laws  1884,  chap.  252,  p.  309),  nor 
those  of  the  railroad  law  of  1890  (Laws 
1890,  chap.  565,  p.  1082),  could  avail  to 
recall  or  to  modify  the  grant  of  the  right  of 
exemption  from  the  burdens  of  future  as- 
sessments for  improving  the  streets  of  the 
city  of  Rochester.  As  a  vested  right  under 
the  contract,  it  was  within  the  protection 
of  the  state  and  Federal  Constitutions. 
For  twenty-eight  years  the  city  observed 
this  contract,  and,  upon  two  occasions,  by 
ordinances,  recognized  the  right  it  had  con- 
ferred. It  forebore  to  request,  or  to  re- 
quire of,  the  Rochester  City  &  Brighton 
Railroad  Company,  or  the  defendant,  that 
either  should  bear  any  portion  of  the  ex- 
penses of  street  improvements  in  streets 
where  tracks  had  been  laid  prior  to  1884, 
and  doubtless  would  have  continued  to 
maintain  that  attitude  of  respect  for  its 
agreement  had  not  our  decision  in  the  case 
of  Contcay  v.  Rochester,  157  N.  Y.  33,  51 
N.  E.  395,  been  regarded  as  warranting  a 
different  view*  of  the  relations  established 
by  the  resolution  and  legislation  of  1869. 
I  think,  too,  that  a  precise  consideration  of 
the  general  railroad  act  of  1884,  under 
which  the  defendant  was  incorporated,  and 
upon  whose  provisions  the  plaintiff's  claim 
is  mainly  rested,  aids  in  the  conclusion  that 
it   was   not   necessarily   applicable,   in   the 
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respect  we  are  considering,  to  a  street  rail- 
road company  whose  street  franchises  and 
construction  antedated  1884. 

The  decision  in  the  Conway  Case,  in 
1898,  could  not  affect  what  rights  were 
possessed  by  the  defendant,  based  upon  the 
legislation  of  1869;  for  it  was  not  a  party 
to,  nor  represented  in,  that  action.  In  that 
case  the  plaintiff,  an  abutting  owner  upon 
a  street  in  which  the  Rochester  Railway 
Company  was  operating  its  road,  sought  to 
prevent  the  city  of  Rochester  from  award- 
ing any  contract  for  the  pavement  of  the 
street  until  it  had  required  the  company  to 
do  the  paving  within  and  2  feet  outside  of 
its  tracks,  under  the  provisions  of  §  98  of 
the  railroad  law  (Laws  1890,  chap.  565,  p. 
1112,  as  amended  by  Laws  1892,  chap.  676 
p.  1404).  The  questions  certified  to  this 
court  in  that  case  were  whether  the  plain- 
tiff and  the  other  abutting  owners  were 
assessable  for  the  cost  of  that  portion  of  the 
new  pavement,  or  whether  the  municipal 
authorities  were  not  obliged  -to  require  the 
railway  company  to  do  that  much  of  the 
proposed  work.  It  is  true  that  the  act  of 
1869  was  relied  upon  in  the  argument  for 
the  city  as  exempting  the  company,  but  it 
was  not  discussed  in  the  opinion.  What  we 
•  considered  and  determined  was  the  nature 
of  the  statutory  direction  to  the  local  au- 
thorities, with  respect  to  a  street  railway 
company,  when  they  exercised  their  power 
to  repave  a  street,  within  which  it  was  in 
operation.  We  held  it  to  be  mandatory 
upon  them  to  require  the  company  to  do 
the  particular  portion  of  the  work  speci- 
fied in  the  statute,  and  the  argument  based 
upon  the  case  of  Gilmore  v.  Utica,  121  N. 
Y.  561,  24  N.  E.  1009,  was  answered  by 
pointing  out  that  there  the  statute  was  per- 
missive, and  left  it  discretionary  with  the 
municipal  authorities  to  require  the  street 
railway  company  to  bear  a  portion  of  the 
expense  of  the  repaving.  The  contractual 
status  of  the  defendant  and  the  city,  if  at 
all  in  mind,  was  not  shown,  as  it  has  been 
here,  otherwise  than  as  the  act  of  1869 
might  be  deemed  to  disclose  it.  What  the 
defendant  might  claim  and  establish  for  it- 
self was  not  before  us.  There  was  no  com- 
plaint of  an  unconstitutional  invasion  of 
any  contract  right  in  the  application  of  the 
general  railroad  acts,  and,  when  the  ob- 
jection of  the  unconstitutionality  of  a  law 
is  not  raised  by  a  party  who  has  the  right 
to  make  it,  the  court  will  not  raise  it. 
People  v.  Brooklyn,  F.  &  C.  I.  R.  Co.  89 
N.  Y.  75,  92.  That  the  defendant  might  in- 
voke the  constitutional  guaranties  when  it 
was  sought  to  deprive  it  of  the  enjoyment 
of  a  right  secured  by  contract,  or  that  it 
might  waive  them,  was  not  a  matter  of 
assumption  for  the  court. 
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That  there  existed  the  essentials  to  a 
valid  contract,  I  regard  as  clear  upon  the 
facts.  There  was  nothing  to  take  it  out  of 
the  application  of  those  legal  principles 
which  govern  transactions  between  persons. 
The  grant  of  a  right  to  execute  the  cor- 
porate purpose  was  made  upon  the  agree- 
ment of  the  grantee  to  comply  with  certain 
conditions.  A  consideration  moved  each 
party  to  the  transaction,  and  there  was  per- 
formance. The  situation  is  to  be  considered 
which  existed  at  the  time  when  the  con- 
vention between  the  defendant's  predecessor 
in  interest,  the  Rochester  City  &  Brighton 
Railroad  Company,  and  the  city  of  Roch- 
ester was  reached,  as  well  as  what  was  then 
agreed  upon  between  them,  and  eventually 
sanctioned  by  the  act  of  1869.  The  Roch- 
ester City  &  Brighton  Railroad  Company 
was  organized  in  1862,  under  the  general 
railroad  act  of  1850,  as  a  horse  railroad 
company.  The  act  of  1854  had  been  passed 
(Laws  1854,  chap.  140,  p.  211),  to  regulate 
the  construction  of  railroads  in  cities;  but 
its  application,  by  its  terms,  was  to  such  as 
commenced  and  ended  within  the  city.  The 
company  constructed  and  operated  a  rail- 
road between  points  on  either  side  of  the 
city  of  Rochester,  passing  to  them  through 
the  streets  of  the  city.  Upon  its  incor- 
poration the  common  council  of  the  city 
gave  its  consent  by  resolution,  as  required 
by  the  act  of  1850,  to  the  construction 
of  a  street  surface  railroad  upon  the 
routes  in  the  city  designated,  with  various 
stipulations  and  conditions.  One  of  them 
required  that  the  company  should  improve 
with  suitable  materials,  as  might  be  re- 
quired by  the  common  council,  within  its 
tracks  and  for  2  feet  and  4  inches  outside 
thereof;  and  that  it  should  keep  so  much  of 
the  surface  of  the  street  in  good  repair.  It 
authorized  the  company  to  collect  a  fare  of 
5  cents  from  every  person  except  children 
under  five  years  of  age,  who  should  ride 
free.  This  resolution,  being  accepted  and 
acted  upon,  undoubtedly  constituted  a  valid 
contract  between  the  company  and  the  city, 
so  far  as  the  consent  was  given  to  con- 
struction and  operation;  just  as  there 
would  have  been  a  contract  had  the  incor- 
poration been  one  under  the  act  of  1854. 
People  ex  rel.  Davis  v.  Sturtevant,  9  N.  Y. 
273,  59  Am.  Dec.  536;  Milhau  v.  Sharp,  27 
N.  Y.  611,  620,  84  Am.  Dec.  314;  Potter  v. 
Collis,  156  N.  Y.  16,  50  N.  E.  413.  But  that 
the  common  council  could  do  more  than  con- 
sent, and  that  it  could  confer  rights  and 
make  stipulations,  in  the  absence  of  other 
legislative  authority,  was,  at  least,  doubt- 
ful. In  that  situation  of  affairs,  however 
the  status  of  contract  may  be  regarded,  the 
company,  in  1868,  failed,  and  its  franchises 
and  properties  came,  through  a  foreclosure 
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sale,  into  the  possession  of  a  successor  bear- 
ing the  same  name.  Then  it  was  that  nego- 
tiations with  the  city  to  be  relieved  of  the 
onerous  conditions  of  the  resolution  of  1862 
resulted  in  an  amendatory  ordinance;  by 
which  the  company  was  only  required  to 
lay  its  tracks  even  with  the  surface  of  the 
streets,  and  to  put  the  surface  of  the  streets 
inside  the  rails  and  for  1  foot  outside  there- 
of in  good  and  thorough  repair,  under 
the  direction  of  the  committee  of  the  com- 
mon council.  It  was  provided  that  there- 
after it  should  keep  the  streets  in  good 
repair  inside  its  tracks  and  between  the 
rails  during  the  term  of  five  years,  and 
that  it  should  be  exempt,  for  that  period  of 
time,  from  any  part  of  the  expense  of  a 
new  or  permanent  street  improvement. 
Another  requirement  of  the  original  ordin- 
ance was  amended  so  as  to  reduce  the  fare 
for  children  between  twelve  and  five  years 
of  age  to  3  cents.  Both  parties,  however, 
subsequently  united  in  the  submission  to 
the  legislature  of  a  proposed  law  legalizing 
the  action  of  the  common  council,  and  the 
passage  of  chap.  34,  p.  54,  of  the  Laws  of 
18G9,  in  question,  was  the  result.  This  act 
empowered  the  company  to  maintain  and 
operate  a  railroad  in  all  of  the  city  streets 
in  which  it  had  a  track,  or  which  the  munic- 
ipal authorities  might  permit  it  to  enter 
upon.  It  authorized  the  collection  of  a  fare 
of  5  cents  from  a  passenger  over  twelve 
years  of  age,  reduced  the  fare  of  a  passenger 
between  twelve  and  five  years  of  age  to  3 
cents,  and  provided  that  children  under 
five  might  ride  free.  It  required  the  com- 
pany to  "  put,  keep,  and  maintain  the  sur- 
face of  the  streets,  inside  the  rails  of  its 
tracks,  in  good  and  thorough  repair,  under 
the  direction  of  the  committee  of  the  com- 
mon council,"  and  exempted  it  from  making, 
or  bearing  any  part  of  the  expense  of, 
permanent  street  improvement,  beyond  con- 
forming its  rails  to  the  grade.  This  act 
was  an  express  grant  of  a  franchise,  and  it 
removed  what  doubt  may  have  existed  as  to 
the  company's  legal  status,  or  as  to  its 
rights  and  powers  under  the  general  rail- 
road act  of  1850,  or  under  the  resolution  of 
the  common  council.  It  was  a  grant  upon 
conditions,  which  was  accepted  and  acted 
upon  by  the  extension  of  the  company's 
railroad  into  other  streets,  with  the  ex- 
penditure of  large  sums  of  money.  It  was 
more  than  a  mere  validation  of  the  munic- 
ipal ordinance,  which  was  merged  in  the 
comprehensive  and  higher  legislative  enact- 
ment. There  was  a  compact  with  the  state, 
to  which  the  city  had  assented,  whereby 
franchises  and  powers  were  conferred  upon 
the  corporation  as  of  original  grant.  The 
corporation  was  obliged  to  carry  passengers 
between  twelve  and  five  years  of  age  for 
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3  cents,  instead  of  5;  it  was  to  keep  the 
surface  of  the  streets  inside  the  rails  of 
its  track  in  good  and  thorough  repair,  with- 
out limitation  of  time;  and  it  was  exempted 
from  the  burden  of  the  expense  of  future 
street  pavements.  There  was  no  reserva- 
tion of  any  right  to  alter  the  conditions,  or 
to  repeal  the  grant  of  an  exemption,  and 
no  such  right  existed  under  the  Constitu- 
tion or  in  the  statutes  of  the  state;  for 
whatever  reservation  of  powers  was  con- 
tained therein  related  to  the  alteration  or 
repeal  of  general  laws,  or  of  special  acts 
passed  for  the  formation  of  corporations, 
to  the  alteration  and  repeal  of  charters,  or 
to  the  annulment  and  dissolution  of  cor- 
porations. Const,  art.  8,  §  1 :  Rev.  Stat, 
chap.  18,  title  3,  §  8;  Laws  1850,  chap.  140, 
§  48,  p.  234.  Such  reservations  of  power  did 
not  touch  the  case  of  a  contract  right  which 
had  become  property.  People  v.  O'Brien, 
111  N.  Y.  1,  44,  2  L.  R.  A.  255,  7  Am.  St. 
Rep.  684,  18  N.  E.  692;  Albany  Northern 
R.  Co.  v.  Browncll,  24  N.  Y.  345.  This  con- 
tract therefore  was  not  subject  to  recall  or 
to  modification.  The  covenant  was  implied, 
on  the  part  of  the  government,  not  to  in- 
vade the  rights  vested,  and,  on  the  part  of 
the  grantee,  to  execute  the  duties  and  con- 
ditions prescribed  in  the  grant.  The  gov- 
ernment could  not  do  any  act  to  impair  the 
grant  without  breach  of  the  contract.  3 
Kent,  Comm.  458;  Dartmouth  College  v. 
Woodward,  4  Wheat.  519,  4  L.  ed.  630; 
People  ex  rel.  Davis  v.  Sturtevant,  9  N.  Y. 
273,  59  Am.  Dec.  536.  The  city  and  the 
railroad  company  regarded  this  legislation 
as  constituting  a  contract  inviolable  in  its 
provisions,  and  gave  practical  construction 
to  it  from  1869  to  1897.  The  company  ex- 
tended its  operations,  and  it  and  the  de- 
fendant, as  its  successor  in  interest,  have 
performed  what  was  required  of  them; 
while  the  city  never  questioned  the  com- 
pany's right  of  exemption  from  the  burden 
of  the  expense  of  permanent  street  improve- 
ments until  compelled  thereto  by  the  action 
of  abutting  property  owners.  Nor  was  the 
provision  of  the  act  of  1869  in  the  nature 
of  a  gratuitous  exemption  from  taxation, 
as  it  is  argued.  The  company  was  not  re- 
lieved from  taxation.  It  was  relieved  of  an 
obligation,  with  which  its  grant  from  the 
city  had  been  burdened,  in  consideration 
of  its  agreement,  during  its  corporate 
existence,  to  do  the  things  required  of 
it  by  the  act.  It  was  not  "  a  mere  con- 
tinuing gratuity,  which  the  legislature 
was  at  liberty  to  terminate  and  withdraw 
at  any  time,"  as  the  legislative  enactment 
was  termed  in  Stanislaus  County  v.  San 
Joaquin  &  K.  River  Canal  rf  Trrig.  Co.  192 
IT.  S.  201,  48  L.  ed.  406,  24  Sup.  Ct.  Rep. 
241.    If  it  were  merelv  that,  there  would  be 
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lacking  the  contractual  essential  of  con- 
sideration. In  return  for  the  grant  of  the 
franchise  by  the  state,  the  defendant  agreed 
to  charge  a  lesser  rate  of  fare  than  before 
authorized  for  its  passengers  under  the  age 
■of  twelve,  and  to  permanently  keep  the 
street  surface  in  good  repair.  The  public 
was  the  gainer  by  the  provisions  of  the  act 
in  those  respects,  as  in  the  encouragement 
given  to  the  extension  by  the  company  of 
its  railroad  tracks  throughout  the  city.  In 
view  of  the  protest  and  negotiations  of  the 
reorganized  company  for  a  less  onerous 
franchise;  the  resolution  of  the  common 
-council  assenting  to  a  modification  upon 
conditions  to  be  accepted  by  the  company; 
the  legislative  enactment,  ratifying  the 
action  of  the  city,  and  conferring  directly  a 
franchise  and  an  exemption  from  the  previ- 
ous burden  attaching  to  its  right  to  operate 
its  road ;  and  the  action  of  the  company  in 
accepting  the  new  rights  and  powers,  and 
in  expending  large  sums  of  money  in  re- 
liance thereupon, — the  argument  that  there 
was  no  contract  founded  upon  a  considera- 
tion and  beyond  the  power  of  the  legisla- 
ture to  affect  or  to  recall  seems  quite  un- 
tenable. The' doctrine  of  the  cases  of  Bin- 
ninger  v.  Sew  York,  177  N.  Y.  199.  09  N. 
E.  390,  and  of  Mechanicville  v.  Stillwater  d 
At.  Street  R.  Co.  174  N.  Y.  507,  66  N.  E. 
1117,  has  no  application.  In  those  cases 
the  question  was  one  of  the  power  of  the 
mn  nici  pal  i  ties  from  which  the  railroad 
-companies  had  received  grants  of  rights 
upon  conditions  as  to  the  kind  of  pavement 
to  be  laid  within  and  outside  of  their 
tracks,  to  require  the  laying  of  a  different 
pavement.  In  the  Binninger  Case  the  grant 
or  contract  relied  upon  was  questionable, 
because  without  the  sanction  of  the  legis- 
lature (having  been  made  in  1853).  and 
the  decision  went  upon  the  ground  that  it 
was  charter  legislation.  In  the  second  case, 
the  decision  below,  which  was  affirmed  here 
without  opinion,  held,  substantially,  that 
~the  condition  of  the  franchise  was  of  a 
nature  that  required  the  pavement  to  be 
such  "  as  made  a  good  condition,"  or  of 
the  kind  adopted  by  the  village.  In  neither 
.  <?ase  was  there  the  legislative  sanction  of 
the  contract  under  which  the  railroad  com- 
pany derived  rights;  nor  was  the  question 
now  before  us  raised. 

There  being,  therefore,  a  valid  contract 
-with  the  city,  which  was  confirmed  by  the 
-state  in  a  legislative  enactment,  of  itself 
inferring  upon  the  company  its  franchises 
and  rights  and  an  exemption  from  the  bur- 
den of  the  expense  of  future  permanent 
street  improvements,  upon  the  considera- 
tion of  acts  to  be  performed  by  the  railroad 
company,  this  defendant,  in  February,  1890, 
succeeded  by  lease  to  its  properties,  rights. 


privileges,  and  franchises,  "  without  change 
or  diminution,  as  they  were  before  held  and 
enjoyed,"  by  virtue  of  the  provisions  of 
the  statute  authorizing  the  leasing.  Laws 
1879,  chap.  503,  §  1,  p.  553.  The  defendant 
thereupon  proceeded  to  reconstruct  its  en- 
tire railroad  for  operation  by  electric 
power,  or  the  "  trolley  system,"  instead  of 
by  horse  power;  permission  for  which  had 
been  granted  by  the  municipal  authorities 
to  the  defendant's  lessor  and  by  the  State 
Railroad  Commissioners  to  the  defendant, 
and  there  were  expended  $4,000,000  in  the 
work.  It  was  expressly  found  upon  the 
evidence  that  this  expenditure  was  made 
in  reliance  upon  the  provisions  of  the  act 
of  1869,  and  upon  the  agreement  with 
the  city,  relating  to  the  right  to  change 
the  motive  power.  The  agreement  referred 
to  had  been  made  just  prior  to  the  lease, 
and  provided,  inter  alia,  for  the  company's 
compliance  with  ordinances  relating  to 
*•  the  general  repairs  of  the  streets  within 
and  for  2  feet  outside  and  adjoining  the 
company's  tracks."  But  repairs,  it  is  to 
be  observed,  only  had  been  required  by  the 
act  of  1869. 

The  contractual  rights  vested  in  the 
Rochester  City  &  Brighton  Railroad  Com- 
pany through  the  act  of  1869  were  property 
of  which  the  defendant  became  possessed; 
and  it  was  not  competent  for  the  legislature 
to  affect  or  to  impair  them.  The  contract 
existed,  which  the  legislature  had  validated 
and  re-enacted,  and  it  was  within  the  pro- 
tection of  the  Federal  and  state  Constitu- 
tions. There  was  neither  an  express,  nor  an 
implied,  right,  reserved  to  the  state,  to 
alter  or  to  repeal  it.  The  obligation  upon 
the  city  to  observe  the  provision  for  exemp- 
tion as  to  future  expenses  of  street  im- 
provements was  as  permanent  and  unalter- 
able as  was  the  obligation  upon  the  com- 
pany, during  its  corporate  life,  to  carry 
passengers  between  certain  ages  for  a  re- 
duced fare,  and  to  keep  the  street  surface 
within  its  tracks  in  thorough  repair.  The 
discussion  by  the  United  States  Supreme 
Court  in  the  cases  of  Xew  Jersey  v.  Yard, 
95  V.  S.  104,  24  L.  ed.  352,  and  of  Steam* 
v.  Minnesota,  179  U.  S.  223,  45  L.  ed.  162, 
21  Sup.  Ct.  Rep.  73,  is  much  in  point  upon 
the  power  of  the  legislature  of  a  state  to 
a!ter  or  to  repeal  contracts  created  by 
legislative  enactments  and  granting  ex- 
emptions in  consideration  of  the  perform- 
ance of  some  obligation  imposed  upon  the 
grantee. 

The  general  railroad  act  of  1884,  under 
which  the  defendant  was  incorporated, 
should  not  be  construed  as  applying  to  ex- 
isting railroad  systems,  whose  tracks  were 
constructed  prior  to  1884 ;  and  its  plain  pro- 
visions do  not  require  such  a  construction. 
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Although  organized  under  the  act  of  1884, 
the  defendant  took  over  the  franchises  and 
rights  of  its  lessor  as  they  were  previously 
enjoyed,  and  operated  the  railroad  property 
by  right  thereof,  and  not  under  its  act  of 
incorporation.  In  so  far  as  its  lessor  had 
constructed  extensions  of  its  tracks,  under 
consents  obtained  from  the  municipal  au- 
thorities, after  the  passage  of  the  general 
act  of  1884,  to  that  extent  the  provisions  of 
that  act  would  control  in  their  operation: 
but,  as  to  previously  constructed  tracks, 
their  operation  would  be  within  the  pro- 
visions of  the  legislative  contract  of  1869. 
It  may  be  observed  that  the  requirement 
of  $  9,  p.  313,  of  the  act  of  1884,  as  to  a 
corporation  constructing,  extending,  or 
operating  a  railroad  constructed  or  ex- 
tended under  the  provisions  of  the  act,  is 
to  "  have  and  keep  in  permanent  repair 
the  portion  of  every  street,"  etc.,  which 
would  be,  indeed,  but  the  obligation  rest- 
ing upon  the  defendant,  as  lessee,  and 
would  impose  no  greater  burden  apparently. 
But  §  18,  p.  315,  of  the  act  expressly  pro- 
vides that  nothing  therein  "  shall  interfere 
with,  or  repeal,  or  invalidate,  any  rights 
heretofore  acquired  under  the  laws  of  this 
state  by  any  horse  railroad  company,  or 
affect,  or  repeal,  any  right  of  any  existing 
street  surface  railroad  company  to  .  .  . 
operate  ...  its  road  in  accordance 
with  the  terms  and  provisions  of  its  char- 
ter," etc.  The  consents  under  which  the 
extensions  were  granted  #to  the  defendant's 
lessor  were  upon  the  condition,  as  required 
by  the  act  to  be  expressed  in  such  a  case, 
"That  the  provisions  of  the  Laws  of  1884, 
chap.  252,  p.  309,  |>ertinent  thereto  shall 
be  complied  with,"  and  those  granted  to  the 
defendant  since  the  lease  were  upon  the 
condition  "  that  the  provisions  of  article 
4  of  the  railroad  law  pertinent  thereto  shall 
be  complied  with."  That  new  extensions 
of  tracks  and  the  operation  of  the  railroad 
franchise  therewith  should  bring  the  cor- 
poration within  the  government  of  the  pro- 
visions of  the  general  railroad  acts,  is  not 
unreasonable,  and  I  do  not  understand  the 
defendant  to  raise  any  question  as  to  that. 
As  to  the  railroad  law  of  1890  and  its 
amendments,  we  must  assume,  in  view  of 
our  decision  in  the  Conway  Case,  157  N.  Y. 
33,  51  N.  K.  395,  that  ft  90,  as  amended 
(Laws  1895,  chap.  933.  p.  791),  in  making 
its  provisions  applicable  "  to  every  corpora- 
tion, which,  under  the  provisions  thereof, 
or  of  any  other  law,  has  constructed,  or 
shall  construct  or  operate,  etc.,  a  street 
surface  railroad,"  etc.,  is  unconstitutional 
and  void  as  to  the  defendant.  The  argu- 
ment is  that  the  defendant  has  waived  or 
"contracted  away"  any  claim  to  exemption 
in  extending  its  railroad  into  various 
70  L.  R.  A. 


streets  under  consents  which  are  so  con- 
ditioned as  to  require  compliance  with  t he- 
provisions  of  article  4  of  the  railroad  law,, 
and  in  the  proceedings  for  the  confirmation 
of  the  location  of  its  tracks.  With  respect 
to  the  defendant's  .  extensions  of  its  rail- 
road under  the  railroad  law  of  1890,  I  am 
of  the  opinion  that  it  is  entitled  to  insist 
upon  the  limitation  that  only  such  of  the 
provisions  of  article  4  apply  as,  in  the  lan- 
guage of  the  statute,  are  "  pertinent  there- 
to," and  that  the  provision  as  to  street 
repairs  if  more  is  required  of  the  com- 
pany than  it  is  already  obligated  to  do,  is- 
not  pertinent  as  to  tracks  laid  under  fran- 
chises, prior  to  1884;  because  of  the  ex- 
emption contained  in  the  act  of  1869.  Fur- 
thermore, I  think  that  the  defendant's, 
undertaking,  in  obtaining  and  in  carrying- 
out  the  extensions  of  its  road,  should  be 
regarded  as  having  relation  only  to  so  much 
of  the  railroad  system  as  was  constructed 
and  put  into  operation  after  the  passage 
of  the  general  act  of  1884,  and  not  as  art 
agreement  to  waive  what  benefit  or  privi- 
lege had  been  secured  through  the  act  of 
1869  to  its  lessor.  There  were  no  words, 
of  waiver,  and  there  is  nothing  to  justify 
an  implication  of  such.  What  the  defend- 
ant applied  for  was  the  franchise  to  ex- 
tend an  existing  road  into  other  streets* 
and  the  consents  had  reference  to  such  ex- 
tensions, and  the  terms  upon  which  they 
were  given  brought  the  operation  of  such 
new  tracks  within  the  requirements  of  the 
general  railroad  law. 

As  to  the  proceedings  for  the  confirma- 
tion, by  the  municipal  authorities,  of  the 
location  of  the  tracks  of  the  companies 
under  whose  franchises  the  defendant  was 
operating,  I  am  unable  to  find  any  agree- 
ment to  waive  the  protection  of  the  Con- 
stitution as  to  any  right  secured  by  the 
act  of  1869.  The  defendant's  petition  set 
forth  the  lack  of  formality  in  fixing  the 
location  of  the  tracks  in  the  streets,  not- 
withstanding that  the  rights  had  been 
granted,  and  that  the  consents  of  the  prop- 
erty owners  had  been  obtained,  and  a 
formal  resolution  ~of  ratification  and  ap- 
proval was  prayed  for.  The  common  coun- 
cil passed  an  ordinance  directing  a  contract 
to  be  prepared  containing  the  terms  upon 
which  the  prayer  of  the  petition  would  be 
granted,  which  was  to  be  executed  by  both 
parties.  The  contract,  as  drawn  and  exe- 
cuted, ratified  the  location  of  the  railroad 
as  then  operated,  and  stated  the  conditions 
to  be  observed.  They  were,  in  brief,  that 
the  provisions  of  article  4  of  the  railroad 
law  should  be  complied  with;  that  the 
company  should  furnish  transportation  to> 
two  policemen  at  a  time  upon  each  car,  and 
should  issue  tickets  to  detectives;  and  that 
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it  should  furnish  like  transportation  to  two 
firemen  on  each  car.  It  was  then,  finally, 
provided  by  a  clause  of  the  contract  that 
"  all  the  provisions  of  any  agreement  be- 
tween the  city  of  Rochester  and  any  street 
railroad  company,  and  all  ordinances,  reso- 
lutions, grants,  and  consents  heretofore 
passed  by  said  city,  with  reference  to  the 
construction,  maintenance,  or  operation  of 
street  railroads  within  said  city,  shall  re- 
main in  full  and  binding  force,  and  these 
resolutions  shall  not  be  construed  as  .  .  . 
repealing,  modifying,  or  changing  in  any 
respect,  the  terms  or  provisions  of  any 
agreement  previously  entered  into  between 
said  city  and  any  street  railroad  company." 
There  appear  to  be  two  sufficient  answers  to 
the  claim  of  the  plaintiff  that,  by  this 
agreement,  the  defendant  had  "  contracted 
away "  the  right  to  exemption  conferred 
by  the  act  of  1869.  The  provision  for  com- 
pliance with  article  4  of  the  railroad  law 
was  but  the  formal  insertion  of  a  condition, 
which  the  railroad  law  required  to  be  in- 
serted in  grants,  consents,  or  franchises, 
and  it  is  qualified,  as  a  general  provision  by 
the  final  and  saving  clause  of  the  con- 
tract. This  was  but  a  simple  contract 
between  the  parties,  which  had  for  its  pur- 
pose the  settlement  of  any  question  about 
the  actual  location  of  the  tracks  in  the 
streets.  The  city  was  asked  for  no  fran- 
chise, nor  did  it  grant  any.  The  franchises 
existed,  and  were  being  lawfully  operated 
by  the  defendant.  The  contract,  while  de- 
sired by  the  defendant  to  prevent  any 
question  as  to  the  proper  location  of  its 
tracks,  obtained  for  the  city  the  right  to 
have  members  of  its  police  and  fire  de- 
partments carried  free.  But  the  final 
clause  clearly  operated  to  preserve  what- 
ever contractual  rights  the  defendant  had 
become  possessed  of  under  the  lease;  and  it 
expressly  provided  that  the  resolution 
should  not  be  considered  as  repealing  or 
changing  any  agreement  previously  entered 
into.  There  would  appear  to  be  little,  if 
any,  reason  for  the  insertion  of  this  saving 
clause,  unless  to  qualify  the  broad  applica- 
tion of  the  provisions  of  article  4  of  the 
railroad  law. 

Without  further  discussion  of  the  ques- 
tions, I  think  enough  has  been  said  to  show 
that  the  defendant  is  entitled  to  insist  upon 
the  right  to  be  exempted  from  the  burden 
of  the  expense  of  any  new  or  permanent 
improvements  in  streets  wherein  tracks 
were  constructed  and  operated  under  fran- 
chises prior  to  1884.  I  therefore  advise  the 
affirmance  of  the  judgment. 

O'Brien  and  Bartlett,  J  J.,  concur  with 
Gray,  J. 
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THE    JENNIE    CLARKSON    HOME    FOR 
CHILDREN,  Rcapt., 
v. 
MISSOURI,    KANSAS,    &    TEXAS    RAIL- 
WAY COMPANY,  Appt.  and  Respt., 
and 
Robert  GIBSON,  Appt. 

(182   N.   Y.   47.) 

1.  A  charitable  corporation  la  not 
bound  by  the  act  of  lta  treaiarer  In 
forging  a  power  of  attorney  and  resolution 
authorizing  the  transfer  of  registered  se- 
curities belonging  to  it,  where  his  duties 
are  expressly  confined  to  the  care  of  the 
securities,  and  he  has  been  given  no  author- 
ity, either  expressly,  or  by  holding  him  out 
as  possessing  it,  to  sell  or  dispose  of  them. 

2.  A  corporation  cannot  eacape  liabil- 
ity to  the  owner  of  lta  rea*latered 
bonds  for  their  value,  where  it  has  can- 
celed the  registration,  and  made  them  pay- 
able to  bearer,  contrary  to  Its  agreement,  by 
the  fact  that  Its  transfer  agent  was  deceived 
by  the  forgeries  of  the  agent  of  the  owner, 
where  such  agent.  In  dealing  with  the  bonds, 
was  acting  entirely  outside  the  scope  of  his 
authority. 

3.  A  stockbroker  who  aaalata  the 
treasurer  of  a  coporatlon  owning 
regrlatered  bonds  to  secure  a  can- 
celation of  the  reflrlatry  and  dispose 
of  the  bonda  In  the  market,  taking 
possession  of  them  and  acting  as  broker  for 
the  purpose  of  the  transfer,  which  results  in 
misappropriation  of  the  proceeds,  is  liable  to 
the  corporation  for  their  value,  notwith- 
standing he  was  deceived  Into  rendering  such 
assistance  by  the  treasurer's  forgeries  and 
misrepresentations. 

4.  Payment  of  the  proceeds  of  reflrla- 
tered bonda  bel  on  grins;  to  a  corpora- 
tion, to  lta  treaanrer,  who  has  no 
authority  to  sell  or  transfer  Its  securities, 
but  who  has  taken  them  from   the  corpora- 


Notb. — As  to  rights  of  owner  of  stolen  certifi- 
cates of  stock,  see  also,  in  this  series.  Swim 
v.  Wilson,  13  L.  R.  A.  605,  and  note;  Knox 
v.  Eden  Musee  American  Co.  31  L.  R.  A.  779 : 
O'Herron  v.  Gray.  40  L.  R.  A.  498:  Farmers' 
Bank  v.  Dlebold  Safe  &  Lock  Co,  58  L.  R.  A. 
021. 

As  to  liability  of  corporation  for  fraudulent 
issue  or  transfer  of  stock  generally,  see  note 
to  Fifth  Avenue  Rank  v.  Forty-second  Street  & 
G.  Street  Ferry  R.  Co.  19  L.  R.  A.  331  ;  also 
Pennsylvania  Co.  v.  Franklin  F.  Ins.  Co.  37 
L.  R.  A.  780;  .Tarvis  v.  Manhattan  Beach  Co. 
31  L.  R.  A.  770 ;  and  Cincinnati,  N.  O.  &  T.  P. 
R.  Co.  v.  Citizens'  Nat.  Bank,  43  L.  R.  A.  777. 

For  a  case  in  this  series  holding  that  a  per- 
son taking  In  pledge  a  certificate  of  stock  newly 
issued  In  his  name  as  security  for  the  private 
debt  of  an  officer  who  has  power  to  Issue  stock 
certificates  Is  required  to  Investigate  the  title 
to  the  stock,  and  cannot  be  protected  as  an 
Innocent  holder  if  the  stock  was  fraudulently 
issued,  see  Farrlngton  v.  South  Boston  R.  Co. 
5  L.  R.  A.  S49. 
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tlon'8  vault  for  the  purpose  of  misappropriat- 
ing them,  Is  made  In  his  character  of  thief, 
and  cannot  be  regarded  as  having  been  made 
to  the  corporation,  so  as  to  prevent  its  re- 
covery of  the  value  of  the  bonds  from  those 
into  whose  hands  they  are  traced ;  and  the 
fact  that  the  parties  dealing  with  him  were 
deceived  as  to  the  character  In  which  he 
acted  Is  immaterial. 

5.  A  member  of  a  stock  exchange,  wlio 
witneMMen  the  signature  of  an  officer 
of  a  corporation  to  a  power  of  at- 
torney for  the  transfer  of  securities 
belonging;  to  it,  and  demands  their  trans- 
fer thereon,  guarantees  that  the  officer  has 
authority  to  execute  such  power,  under  a 
rule  of  the  exchange  that  an  indorsement  by 
a  member  of  the  exchange  on  a  certificate  is 
considered  u  guaranty  of  the  correctness  of 
the  party  in  whose  name  the  stock  stands, 
so  that  he  will  be  liable  to  make  good  any 
loss  to  persons  acting  upon  the  faith  of  the 
signature,  who  are  injured  by  reason  of 
want  of  authority  on  the  part  of  the  officer 
to  sign  the  corporate  name. 

6.  The  correctness  of  the  form  of  ac- 
tion to  hold  a  broker  liable  for  assisting  the 
treasurer  of  a  corporation  in  misappropriat- 
ing its  securities  cannot  be  raised  for  the 
first  time  on  appeal,  where  all  questions  per- 
taining to  the  liability  were  tried  In  the  form 
of  action  adopted. 

(May  30,  1905.) 

APPEALS  by  defendants  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  affirming 
a  judgment  of  a  Special  Term  for  New 
York  County  in  favor  of  plaintiff  against 
both  defendants,  and  in  favor  of  the  de- 
fendant railroad  company  against  defend- 
ant Gibson,  in  an  action  brought  to  recover 
possession  of  certain  securities  alleged  to 
belong  to  the  plaintiff,  or  their  value. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  G.  Milbnrn  and  Wil- 
liam R.  Bronk,  for  appellant  Gibson: 

There  was  no  participation  by  Gibson 
in  the  transaction,  out  of  winch  any  liabil- 
ity to  the  plaintiff  can  be  constructed. 

~8tarkey  v.  Bank  of  England  [11)03]  A.  C. 
114:  Cooper  v.  Illinois  C.  R.  Co.  38  App. 
Div.  22,  57  N.  Y.  Supp.  025. 

This  not  being  an  action  for  conversion, 
there  could  not  be  a  recovery  therein 
against  the  defendant  Gibson  on  that 
ground,  as  the  recovery  must  be  secundum 
allegata  et  probata. 

King  v.  Mackellar.  94  X.  Y.  317 :  Romeyn 
v.  Sickles,  108  X.  Y.  630,  15  X.  K.  698; 
Terry  v.  Munger,  121  X.  Y,  161,  8  L.  R.  A. 
216,  18  Am.  St.  Rep.  803,  24  X.  E.  272; 
Reed  v.  McConnell,  133  X.  Y.  425,  31  X.  E. 
22;  Trucsdell  v.  Paries,  104  X.  Y.  164.  10 
X.  E.  139;  yeudecker  v.  Kohlbcrg.  81  X.  Y. 
290;  Barnes  v.  Quigley,  59  X.  Y.  265. 

Lessels,  as  treasurer  of  the  plaintiff,  bv 
70  L.  R.  A. 


virtue  of  his  office,  had  apparent  authority 
to  employ  Gibson  to  sell  the  bonds  and  to 
receive  the  proceeds  thereof,  on  which  Gib- 
son was  justified  in  relying. 

Walker  v.  Detroit  Transit  R.  Co.  47  Mich. 
338,  11  X.  W.  187;  Holden  v.  Phelps,  141 
Mass.  456,  8  X.  E.  815;  Jarvis  v.  Manhat- 
tan Beach  Co.  148  X.  Y.  652,  31  L.  R.  A. 
776,  51  Am.  St.  Rep.  727,  43  X.  E.  68; 
Akin  v.  Blanchard,  32  Barb.  527 :  Louis- 
ville,  X.  A.  <C-  C.  R.  Co.  v.  Louisville  Trust 
Co.  174  U.  S.  552,  43  L.  ed.  1081,  19  Sup. 
Ct.  Rep.  817;  Com.  v.  Reading  Sar.  Bank9 
137  Mass.  431;  Whiting  V.  Wellington,  10 
Fed.  810;  Holden  v.  Whiting,  29  Fed.  881; 
Fifth  Avenue  Bank  v.  Forty-second  Street 
&  Q.  Street  Ferry  R.  Co.  i37  X.  Y.  231, 
19  L.  R.  A.  331,  33  Am.  St.  Rep.  712,  33 
X.  E.  378;  Xew  York  d  X.  H.  R.  Co.  v. 
Schuyler,  34  X.  Y.  30;  Tome  v.  Parkers- 
burg  Branch  R.  Co.  39  Md.  36,  17  Am.  Rep. 
540;  Western  Maryland  R.  Co.  v.  Franklin 
Bank,  60  Md.  36;  Shaw  v.  Port  Philip  <£ 
C.  Gold  iff n.  Co.  L.  R.  13  Q.  B.  Div.  103. 

The  plaintiff  is  estopped  from  denying 
that  Lessels  had  such  authority. 

Critten  v.  Chemical  Xat.  Bank,  171  X.  Y. 
219,  57  L.  R.  A.  529,  63  X.  E.  969:  Camp- 
bell v.  Upton,  66  App.  Div.  434,  73  X.  Y. 
Supp.  1084,  Affirmed  in  171  X.  Y.  644,  63 
X.  E.  1115;  Martin  v.  Xiagara  Falls  Paper 
Mfg.  Co.  122  X.  Y.  165,*  25  X.  E.  303; 
Martin  v.  Webb,  110  U.  S.  7.  28  L.  ed.  49, 
3  Sup.  Ct.  Rep.  428;  Swasey  v.  Emerson, 
168  Mass.  118,  60  Am.  St.  Rep.  368,  46  X. 
E.  426;  Hanover  Xat.  Bank  v.  American. 
Dock  &  Trust  Co.  148  X.  Y.  623,  51  Am. 
St.  Rep.  721,  43  X.  E.  72. 

The  sale  of  the  bonds  by  the  defendant 
Gibson  was  not  the  proximate  cause  of  the 
plaintiff's  loss. 

Loivery  v.  Western  C.  Teleg.  Co.  60  X.  Y. 
198,  19  Am.  Rep.  154;  Mairs  v.  Baltimore 
&  O.  R.  Co.  175  X.  Y.  409,  67  X.  E.  901. 

No  liability  on  the  part  of  the  defendant 
Gibson  to  the  defendant  railway  company 
was  established. 

Sheffield  v.  Barclay  [1903]   2  K.  B.  580. 

Mr.  William  S.  Maddox  also  for  ap- 
pellant Gibson. 

Mr.  W.  Kintsing  Post,  with  Messrs. 
Ward,  Hay  den,  &  Satterlee,  for  appel- 
lant and  respondent,  Missouri,  Kansas,  & 
Texas  Railway  Company: 

Plaintiff's  treasurer  had  full  power  and 
authority  to  have  the  registered  bonds  in 
this  suit  transferred  to  bearer  upon  his  de- 
mand, and  the  execution  by  him  of  proper 
authority,  without  any  resolution  by  the 
plaintiff's  board  of  trustees. 

Walker  v.  Detroit  Transit  R.  Co.  47  Mich. 
338,  11  N.  W.  187. 

Plaintiff  is  estopped  to  deny  the  genuine- 
ness  of   the   forged   resolution   as   against 
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both  defendants,  who  acted  upon  the  faith 
of  *  its  treasurer's  .  representations  in  that 
regard. 

Continental  Mat.  Bank  v.  National  Bank, 
50  N.  Y.  575;  Brookhaven  v.  Smith,  118 
X.  Y.  641,  7  L.  R.  A.  755,  23  X.  E.  1002; 
Thompson  v.  Simpson,  128  N.  Y.  270,  28 
N.  E.  627;  Curnen  v.  New  York,  79  N.  Y. 
511;  Swan  v.  North  British  Australasian 
Co.  7  Hurlst.  &  X.  603:  Bank  of  Batavia  v. 
New  York,  L.  E.  &  W.  R.  Co.  106  N.  Y. 
195,  60  Am.  Rep.  440,  12  N.  E.  433 ;  Jarvis 
v.  Manhattan  Beach  Co.  148  N.  Y.  052,  31 
L.  R.  A.  776,  51  Am.  St.  Rep.  727,  43  N.  E. 
68. 

A  corporation  is  liable  for  the  frauds,  de- 
ceits, concealments,  misrepresentations, 
torts,  negligences,  or  other  malfeasances, 
or  misfeasances,  or  omissions  of  duty,  of 
its  officers,  in  the  course  of  their  employ- 
ment. 

Fifth  Arcnue  Bank  v.  Forty-second 
Street  d-  G.  Street  Ferry  R.  Co.  137  X.  Y. 
231,  19  L.  R.  A.  331,  33  Am.  St.  Rep.  712, 
33  X.  E.  378;  Merchants*  Nat.  Bank  v. 
State  Nat.  Bank,  10  Wall.  604,  1ft  L.  ed. 
1008;  Jam's  v.  Manhattan  Beach  Co.  148 
N.  Y.  652,  31  L.  R.  A.  776,  51  Am.  St.  Rep. 
727,  43  X.  E.  68;  Curnen  v.  yew  York,  79 
N.  Y.  511 :  Hastings  v.  Brooklyn  L.  Ins.  Co. 
138  X.  Y.  473,  34  X.  E.  289;  Conorer  v. 
Mutual  Ins.  Co.  1  N.  Y.  290;  Whiting  v. 
Wellington,  10  Fed.  810:  Holdcn  v.  Phelps, 
141  Mass.  456.  5  X.  E.  815:  Holden  v. 
Whiting,  29  Fed.  881 ;  Com.  v.  Reading  Sar. 
Bank,  137  Mass.  431. 

The  principle  that  persons  dealing  with 
trust  property,  with  the  trustee  thereof, 
have  constructive  notice  of.  and  are  liable 
if  they  violate,  the  terms  of  the  trust,  has 
no  application  to  this  suit,  because  the 
officers  of  a  corporation  are  the  corporation, 
and  their  ]K>8»ession  of  its  securities  is  the 
possession  of  the  corporation.. 

Spraguc  v.  Steam  .War.  Co.  52  Me.  592: 
Pettingill  v.  Androscoggin  R.  Co.  51  Me. 
370;  Bowker  v.  Hill,  60  Me.  172:  Piscata- 
qua  F.  <<•  M.  Ins.  Co.  v.  Hill,  60  Me.  178; 
Taylor  v.  Taylor,  74  Me.  582. 

A  corporation  may  deal  with  its  prop- 
erty in  the  same  manner  as  an  individual, 
in  prosecuting  its  business, — may  register 
bonds  owned  by  it,  and  may  remove  them 
from  registry,  and  sell  them  whenever  it 
sees  fit  to  do  so. 

Barry  v.  Merchants'  Exch.  Co.  I  Sandf. 
Oh.  280;  Dupec  v.  Boston  Water  Power  Co. 
114  Mass.  37:  Burton's  Apjyeal.  57  Pa.  213; 
Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal. 
543,  99  Am.  Dec.  300:  Reynolds  v.  Stark 
County,  5  Ohio,  204:  yewark  v.  Elliott, 
5  Ohio  St.  113;  Buell  v.  Buckingham,  16 
Iowa,  284,  85  Am.  Dec.  516;  Binney's 
Case,  2  Bland,  Oh.  142;  Aurora  Agri.  & 
70  L.  R.  A. 


Horticultural  Soc.  v.  Paddock,  80  111.  203. 

The  defendant  railway  company  is  not 
liable,  because  the  embezzlement  could  not 
reasonably  have  been  expected,  and  did  not 
naturally  flow  from  the  wrong  of  defend- 
ant. 

Loicery  v.  Western  U.  Teleg.  Co.  60  X. 
Y.  198,  19  Am.  Rep.  154;  MaWs  v.  Balti- 
more A  O.  R.  Co.  175  N.  Y.  409,  67  N.  E. 
901 :  Bank  of  Ireland  v.  Evans's  Charities, 
5  H.  L.  Cas.  389;  Salem  Bank  v.  Glouces- 
ter Bank,  17  Mass.  1,  9  Am.  Dec.  Ill; 
Brown  v.  Howard  F.  Ins.  Co.  4$  Md.  384, 
20  Am.  Rep.  90:  Canal  Bank  v.  Bank  of 
Albany,  1  Hill,  287 ;  Swan  v.  yorth  British 
Australasian  Co.  7  Hurlst.  &  X.  003; 
Hambleton  v.  Central  Ohio  R.  Co.  44  Md. 
551 :  O'Hcrron  v.  Gray,  168  Mass.  573,  40 
L.  R.  A.  498,  60  Am.  St.  Rep.  411,  47  X.  E. 
429;  Scollans  v.  E.  H.  Rollins  &  Sons,  111 
Mass.  275,  73  Am.  St.  Rep.  284,  53  X.  E. 
863;  Pennsylvania  Co.  v.  Franklin  F.  Ins. 
Co.  181  Pa.  40,  37  L.  R.  A.  780,  37  Atl.  191 ; 
Trimble  v.  Wollman,  71  Mo.  App.  467; 
Roedecker  v.  Metropolitan  Street  R.  Co.  87 
App.  Div.  227,  84  X.  Y.  Supp.  300. 

By  presenting  the  false  power  of  attorney 
to  the  company,  and  demanding  the  trans- 
fer by  virtue  thereof,  Gibson  falsely, 
though  innocently,  represented  himself  as 
the  plaintiff's  agent  in  the  premises;  and 
that  false  representation  makes  him  liable 
to  the  company  for  any,  damage  ensuing  to 
it  therefrom. 

Story,  Agency,  chap.  10,  (f  264;  Oliver  v. 
Bank  of  England  [1902]  1  Ch.  610;  Starkey 
v.  Bank  of  England  [1903]  A.  C.  114. 

There  was  an  implied  warranty  by  Gib- 
son of  the  genuineness  of  the  papers  he 
presented,  and  upon  which  he  requested  the 
transfer,  for  the  breach  of  which  warranty 
the  company  can^  recover  from  him  any  sum 
it  may  be  forced  to  pay  to  the  plaintiff. 

Boston  cC-  A.  R.  Cv.  v.  Richardson,  135- 
Mass.  473;  Hambleton  v.  Central  Ohio  It- 
Co.  44  Md.  551:  Simm  v.  Anglo-American 
Teleg.  Co.  L.  R.  5  Q.  B.  Div.  188; 
Trimble  v.  Wollman,  71  Mo.  App.  467; 
Canal  Bank  v.  Bank  of  Albany  1  Hill,  287; 
Humphrys  v.  Pratt,  5  Bligh,  X.  R.  154; 
Sheffield  v.  Barclay  [1903]  1  K.  B.  1. 

Mr.  Charles  F.  Brown,  with  Messrs. 
Sackett  &  MoQuaid,  for  respondent: 

Having  made  the  transfer  without  con- 
sent of  the  plaintiff  corporation,  the  defend- 
ant railway  company  is  liable  for  the  dam- 
ages resulting  to  plaintiff,  even  though  it 
acted  in  good  faith  and  without  negligence, 
upon  forged  authority  which  it  believed  to 
be  genuine. 

Cooper  v.  Illinois  C.  R.  Co.  38  App.  Div. 
22,  57  X.  Y.  Supp.  925:  Knox  v.  Eden 
Musee  Americain  Co.  148  X.  Y.  454,  31  L. 
R.  A.  779,  51  Am.  St.  Rep.  700,  42  X.  E. 
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May, 


988 ; /'eo/>Ie's  Bank  v.  St.  Anthony*  Roma)' 
Catholic  Church,  109  N.  Y.  512,"  17  X.  E. 
408;  Columbia  Bank  v.  Gospel  Tabernacle 
Church,  127  X.  V.  301,  28  X.  E.  29:  Taylor 
V.  Commercial  Bank.  174  N.  Y.  181,  02  L. 
R.  A.  783.  95  Am.  St.  Hop.  504.  00  X.  E. 
720:  Merchants  of  the  Staple  of  England  v. 
Bank  of  England,  50  L.  T.  X.  S.  005:  Pol- 
lock v.  National  Bank,  7  X.  Y.  274,  57  Am. 
Dec.  520:  Western  V.  Teleg.  Co.  v.  Daren- 
port,  97  V.  S.  309,  24  L.  ed.  1047;  Dans  v. 
Bank  of  England.  2  Ring.  393:  Taylor  v. 
Midland  R.  Co.  28  Beav.  287.  Affirmed  in 
8  H.  L.  Cas.  751:  Cheir  v.  Bank  of  Balti- 
more. 14  Md.  299:  Hambleton  v.  Central 
Ohio  R.  Co.  44  Md.  551. 

Lessels  had  no  authority  from  the  plain- 
tiff, express  or  implied,  to  cause  the  bonds 
to  be  transferred  to  l>earer.  and  sold. 

Peoplefs  Bank  v.  tit.  Anthony's  Roman 
Catholic  Church,  109  X.  Y.  512*.  17  X.  E. 
408:  Merchants  of  the  Staple  of  England  V. 
Bank  of  England.  50  L.  T.  X.  S.  005:  Bank 
of  Ireland  v.  Erans's  Charities.  5  II.  L.  Cas.  I 
389:  Siran  v.  North  British  Australasian 
Co.  7  Hurlst.  &  X.  003,  Affirmed  in  2 
Hurlst.  &  C.  175:  Knox  v.  Eden  Musee 
Americain  Co.  148  X.  Y.  441.  31  L.  R.  A. 
779,  51  Am.  St.  Rep.  700.  42  X.  E.  988: 
Cottam  v.  Eastern  Counties  R.  Co.  1  Johns. 
A  H.  243.  | 

Negligence,  to  operate  as  an  estoppel, 
must  be  '*  the  proximate  cause  of  the  loss." 

tiican  v.  North  British  Australasian  Co. 
7  Hurlst.  &  X.  003.  Affirmed  in  2  Hurlst.  & 
C.  175:  Knox  v.  Eden  Musee  Americain  Co. 
148  N.  Y.  441.  31   L.  R.  A.  779.  51  Am.  St. 


Rep.  700,  42  X.  E.  988:  Cottam  v.  Eastern 
Counties  R.  Co.  1  Johns.  &  H.  243:  Pennsyl- 
vania Co.  v.  Franklin  F.  Ins.  Co.  181  Pa. 
40.  37  L.  R.  A.  780,  37  Atl.  191. 

The  treasurer  of  a  charitable  corporation 
has  no  inherent,  implied,  or  ex  officio  power 
to  bind  the  corporation  by  the  execution  of 
negotiable  paper. 

Webber  v.  Williams  College.  23  Pick. 
302:  Packard  v.  First  t'Hircrsalist  Soe.  10 
Met.  427:  Torrey  v.  Dust  in  Monument  Assa. 
5  Allen.  327. 

While  a  corporation  may  l>e  held  liable 
for  the  frauds,  or  misfeasances,  or  omissions 
of  duty,  of  its  officers  and  agents,  this  rule 
has  application  only  to  acts  done  by  officers 
or  agents  within  the  apparent  scope  of  their 
employment. 

Story.  Agency.  9th  ed.  S  452:  Meehem. 
Agency.  $  705:  Angell  &  A.  Priv.  Corp. 
chap.  "  9.  S  310:  2  Morawetz.  Priv.  Corp. 
§S  577-587:  Taylor  v.  Commercial  Bank. 
174  X.  Y.  181.  02  L.  1?.  A.  7S3.  95  Am.  St. 
Rep.  504.  00  X.  E.  720:  West  St.  Louis  Sac. 
Bank  v.  Shairnee  County  Bank  ( West  St. 
Louis  Sar.  Bank  v.  Par  make),  95  U.  S.  557. 
24  L.  ed.  490. 
70  L.  R.  A. 


There  is  a  distinction  between  the  acts 
and  representations  of  an  agent  which  are 
within  the  agent's  apparent  authority,  and, 
hence,  bind  the  corporation,  and  acts  and 
representations  which  impose  no  liability 
upon  the  corporation. 

Fifth  Avenue  Bank  v.  Forty-second 
Street  <(•  G.  Street  Ferry  R.  Co.  137  X.  Y. 
231,  19  L.  R.  A.  331.  33  Am.  St.  Rep.  712, 
33  X.  E.  378:  Manhattan  L.  Ins.  Co.  v. 
.  Forty -second  Street  <£  G.  Street  Ferry  R. 
Co.  139  X.  Y.  140,  34  X.  E.  776. 

The  right  of  the  rightful  owner  of  stock 
to  complain  of  the  forgery,  whereby  his 
certificate  has  passed  into  the  possession 
of  another,  can  only  be  barred  by  estoppel 
or  ratification.  Mere  negligence  will  not 
bar  the  remedy. 

Bank  of  Ireland  v.  Erans's  Charities,  5 
H.  L.  Cas.  389:  Merchants  of  the  Staple  of 
England  v.  Bank  of  England,  56  L.  T.  X. 
S.  605:  Siran  v.  North  British  Australasian 
Co.  7  Hurlst.  &  X.  003:  Western  V.  Teleg. 
Co.  v.  Daren  port.  97  l\  S.  309.  24  L.  ed. 
1047. 

Haight,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  four 
registered  bonds,  of  the  par  value  of  $1,000 
each,  payable  in  gold,  in  the  year  1990,  with 
4  per  cent  interest  coupons  attached,  ntun- 
l>ered  respectively  8,872.  8.873.  8.874.  and 
8,875.  issued  by  the  defendant  Missouri. 
Kansas.  &  Texas  Railway  Company,  and 
secured  by  first  mortgage  on  the  property 
of  the  company,  or  lxmds  of  like  amount 
and  value,  or.  in  default  thereof,  to  recover 
the  value  of  such  l>onds.  The  trial  resulted 
in  a  judgment  for  the  plaintiff  substantially 
for  the  relief  demanded  in  the  complaint, 
which  has  been  affirmed  in  the  appellate  di- 
vision. The  facts  are  without  substantial 
dispute.  The,  plaintiff,  the  Jennie  Clarkson 
Home  for  Children,  is  a  domestic  corpora- 
tion organized  under  the  laws  of  this  state 
for  charitable  purposes.  It  was  the  owner 
of  the  lxmds  in  question,  which,  by  their 
terms,  were  not  transferable  after  registra- 
tion, unless  made  on  the  books  of  the  rail- 
way company  by  the  registered  holder,  or 
by  his  attorney  duly  authorized,  and  noted 
on  the  bonds.  They  were  kept  in  a  safe 
deposit  vault  in  one  of  the  banks  in  the 
city,  the  president  and  the  treasurer  of  the 
plaintiff  each  having  a  key  thereto.  On  or 
about  the  11th  day  of  March.  1902,'  George 
\Y.  Lessels.  treasurer  of  the  plaintiff,  with- 
out the  knowledge  or  consent  of  any  of  the 
officers  or  directors  of  the  plaintiff  corpor- 
ation, took  the  bonds  in  question  from  the 
safe  deposit  vault  where  they  were  stored, 
for  the  purpose  of  converting  them  to  his 
own  use;   and  thereupon  he  took  them  to 
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the  office  of  Robert  Gibson,  who  was  a 
member  of  the  stock  exchange,  doing  busi- 
ness as  stockbroker  under  the  name  of  the 
limited  partnership  of  H.  Knickerbacker  & 
Company,  and  asked  that  they  be  sold. 
The  cashier  of  the  defendant  Gibson,  seeing 
that  the  bonds  were  registered  in  the  name 
of  the  plaintiff  corporation,  informed  Less- 
els  that,  before  the  bonds  could  be  sold,  the 
registration  must  be  so  altered  that  they 
would  be  payable  to  bearer.  Lessels  asked 
how  that  could  be  done,  and  he  was  then 
instructed  to  take  them  to  the  transfer  .of- 
fice of  the  defendant  railway  company,  and 
that  there  he  could  find  out  what  was  to  be 
-done  in  order  to  effect  the  change.  Upon 
application  to  the  railway  company  he  was 
advised,  in  substance,  that  it  would  be 
necessary  to  have  a  resolution  of  the  board 
of  directors  of  the  plaintiff  corporation 
passed,  authorizing  a  transfer  of  the  bonds, 
and  the  furnishing  of  the  company  with  a 
•copy  authenticated  by  the  certificate  of  the 
-secretary,  under  the  seal  of  the  corporation, 
to  the  effect  that  the  copy  presented  was  a 
true  and  correct  copy  of  the  resolution  of 
the  board,  and  that  a  power  of  attomev 
would  have  to  be  executed  by  the  corpora- 
tion, authorizing  the  transfer  of  the  bonds 
to  bearer,  the  signature  of  which  must  be 
witnessed  by  some  stock  exchange  house. 
Thereupon  Lessels  returned  to  the  office  of 
H.  Knickerbacker  &  Company,  and  had  the 
power  of  attorney  drawn,  and  signed  it  in 
the  name  of  the  plaintiff,  the  Jennie  Clark- 
son Home  for  Children,  George  W.  Lessels, 
treasurer;  and  underneath  is  the  statement 
that  it  was  signed  and  acknowledged  in  the 
presence  of  John  F.  Busch,  who  was  the 
•cashier  for  fL  Knickerbacker  &  'Company, 
and  by  H.  Knickerbacker  &  Company,  which 
was  signed  by  Gibson.  At  the  same  time 
Lessels  presented  to  H.  Knickerbacker  & 
Company  a  paper  purporting  to  be  a  copy 
•of  the  resolution  of  the  board  of  directors, 
authorizing  a  sale  of  the  bonds,  with  the 
certificate  of  the  secretary,  under  seal,  at- 
tached. But  the  resolution  was  never 
passed  by  the  board  of  directors,  the  certifi- 
cate of  the  secretary  was  never  signed  by 
him,  and  the  seal  affixed  thereto  was  not 
the  seal  of  the  corporation.  All  of  these 
papers  had  been  forged.  Upon  their  pre- 
sentation to  defendant  Gibson,  he  caused 
them  to  be  transmitted  to  the  office  of  the 
railway  company,  and  there  the  bonds  were 
changed  and  made  payable  to  bearer;  and 
then  they  were  returned  to  the  defendant 
Gibson,  who  sold  them  and  paid  the  pro- 
ceeds over  to  Lessels,  who  converted  the 
money  to  his  own  use  and  subsequently 
absconded. 

The  plaintiff's  by-laws  provide  that  "the 
treasurer  shall  have  charge  of  and  be  re- 
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sponsible  for  all  deeds,  contracts,  and 
securities,  and  all  moneys  belonging  to  the 
corporation,  from  whatever  source  derived, 
and  shall  deposit  said  moneys  and  keep  the 
same  on  deposit  until  property  disbursed 
in  such  bank  or  trust  company  as  may  be 
ordered  by  the  directors;  and  the  account 
thereof  shall  be  kept  in  the  name  of  'The 
Jennie  Clarkson  Home  for  Children.'  He 
shall  also  keep  a  book  in  which  all  receipts 
and  disbursements  shall  be  entered.  No 
money  shall  be  drawn  out  of  the  bank  ex- 
cept on  the  check  of  the  treasurer,  counter- 
signed by  the  president,  or,  in  his  absence 
or  inability,  by  one  of  the  vice  presidents  or 
persident  pro  tern.  The  treasurer  shall  at 
each  stated  meeting  submit  a  concise  ex- 
hibit of  the  funds  and  securities  of  the  cor- 
poration, particularly  stating  the  receipts 
and  disbursements  of  the  preceding  month." 

It  is  now  contended  on  behalf  of  the  de- 
fendants, in  the  first  place,  that  Lessels,  as 
treasurer  of  the  plaintiff,  is  deemed  to  have 
had  the  authority  to  have  tjie  registered 
bonds  changed  so  as  to  be  payable  to  the 
bearer,  and  to  sell  the  same;  that  no  resolu- 
tion of  the  board  of  trustees  authorizing 
such  transfer  or  sale  was  necessary;  and 
that  the  plaintiff  is  estopped  from  denying 
the  genuineness  of  the  resolution  or  the 
power  of  attorney:  and,  second,  that  the 
payment  of  the  proceeds  of  the  sale  of  the 
bonds  over  to  Lessels,  the  treasurer  of  the 
plaintiff,  operated  as  a  payment  to  the 
corporation,  and  therefore  it  cannot  re- 
cover. 

The  law  upon  the  subject  is  elementary, 
and  has  been  recognized  by  a  long  line  of 
casen,  but  we  shall  refer  to  only  a  few.  In 
Story  on  Agency,  8th  ed.,  the  rule  was 
stated  as  follows:  "  It  is  a  general  doctrine 
of  law  that,  although  the  principal  is  not 
ordinarily  liable  ...  for  the  acts  or 
misdeeds  of  his  agent,  unless,  indeed,  he 
has  authorized  or  co-operated  in  those  acts 
or  misdeeds,  yet  he  is  held  liable  to  third 
persons,  in  a  civil  suit,  for  the  frauds,  de- 
ceits, concealments,  misrepresentations 
torts,  negligences,  and  other  malfeasances 
or  misfeasances  and  omissions  of  duty  of 
his  agent  in  the  course  of  his  employment, 
although  the  principal  did  not  authorize,  or 
justify,  or  participate  in,  or,  indeed,  know 
of,  such  misconduct,  or  even  if  he  forbade 
the  acts  or  disapproved  of  them.  In  all 
such  cases  the  rule  applies,  respondeat  su- 
perior; and  it  is  founded  upon  public  poliry 
and  convenience,  for  in  no  other  way  couM 
there  be  any  safety  to  third  persons  in  their 
dealings,  either  directly  with  the  principal, 
or  indirectly  with  him  through  the  instru- 
mentality of  agents.  In  every  such  case  the 
principal  holds  out  his  agent  as  competent 
and  fit  to  be  trusted;  and  thereby,  in  effect, 
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he  warrants  his  fidelity  and  good  conduct  in 
all  matters  within  the  scope  of  the  agency." 
§  452.  '*  But,  although  the  principal  is 
thus  liable  for  the  torts  and  negligences  of 
his  agent,  yet  we  are  to  understand  the 
doctrine  with  its  just  limitations  that  the 
tort  or  negligence  occurs  in  the  course  of 
the  agency;  for  the  principal  is  not  liable 
for  the  torts  or  negligences  of  his  agent  in 
any  matters  beyond  the  scope  of  the  agency, 
unless  he  has  expressly  authorized  them  to 
be  done,  or  he  has  subsequently  adopted 
them  for  his  own  use  or  benefit."  §  456. 
Ruben  v.  Great  Fingall  Consolidated  [1904] 
2  K.  B.  712. 

In  the  case  of  Bank  of  Ireland  v.  Evans's 
Charities,  5  H.  L.  Cas.  389,  a  charitable  cor- 
poration possessed  stock  which  was  regis- 
tered in  the  Bank  of  Ireland.  The  trustees 
of  the  corporation  negligently  suffered  its 
seal  to  be  left  with  the  secretary,  who  at 
different  times  affixed  the  same  to  powers  of 
attorney,  without  authority,  and  presented 
them  to  the  bank,  and  procured  the  stock  to 
be  transferred  and  converted  to  his  own  use. 
Action  was  then  brought  by  the  trustees  of 
the  charitable  corporation  against  the  bank, 
and  it  was  held  that  they  were  entitled  to 
recover.  And  to  the  same  effect  is  the  case 
of  Merchants  of  the  Staple  of  England  v. 
Bank  of  England,  L.  R.  21  Q.  B.  DW.  lt)5. 

In  the  case  of  Knox  v.  Eden  Alusee  Amer- 
icain  Co.  148  N.  Y.  441,  31  L.  R.  A.  779,  51 
Am.  St.  Rep.  700,  42  N.  E.  988,  it  was  held 
that  the  title  of  the  true  owner  of  a  stolen 
certificate  of  stock  may  be  asserted  against 
anyone  subsequently  obtaining  its  posses- 
sion, although  the  holder  may  be  a  bona 
fide  purchaser ;  that  the  act  of  the  manager 
of  a  business  corporation,  without  any  au- 
thority, either  apparent  or  real,  in  issuing 
as  valid  stock,  security  for  a  personal  debt, 
surrendered  certificates  of  stock  directed  by 
its  president  to  be  canceled,  and  of  which 
the  company  had  never  invested  the  man- 
ager with  indicia  of  ownership,  is  a  wilful 
and  criminal  act,  and  upon  no  principle  of 
agency,  either  express  or  implied,  can  the 
corporation  be  made  liable  therefor;  that  a 
master  is  not  bound  to  anticipate  or  provide 
against  the  possibility  of  criminal  acts  on 
the  part  of  a  servant  who  has  hitherto  been 
faithful  in  the  performance  of  his  duties, 
and  there  must  be  something  more  than  the 
mere  intrusting  to  a  servant  of  the  custody 
of  a  chattel,  and  the  consequent  opportunity 
for  theft,  in  order  to  preclude  the  master 
from  reclaiming  it,  if  stolen  by  the  servant 
and  sold  to  another. 

There  are  but  two  other  cases  to  which 
we  deem  it  necessary  to  refer,  in  one  of 
which  the  principal  was  held  liable  for  the 
acts  of  defendant's  agent,  and  in  the  other 
the  principal  was  held  not  liable.  The  first 
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case  is  that  of  Fifth  Avenue  Bank  v.  Forty- 
second  Street  d  G.  Street  Ferry  R.  Co.  137 
N.  Y.  231,  19  L.  R.  A.  331,  33  Am.  St  Rep. 
712,  33  N.  E.  378,  and  the  other  is  that  of 
Manhattan  L.  Ins.  Co.  v.  Forty-second 
Street  d  G.  Street  Ferry  R.  Co.  139  N.  Y. 
140,  34  X.  E.  776.  The  opinion  in  each  case 
was  written  by  the  same  judge,  who,  after 
considering  many  authorities  upon  the  sub- 
ject, has  carefully  drawn  the  distinction  be- 
tween the  two  classes  of  cases  upon  which 
the  liability  of  the  principal  depeids.  In 
the  first  case,  one  Allen  was  the  defendant'* 
secretary,  treasurer,  and  transfer  agent.  He- 
filled  out  a  blank  certificate  of  stock  taken 
from  defendant's  certificate  book,  forged  the 
name  of  the  president  thereto,  signed  his. 
own  name  as  treasurer,  then  countersigned 
it  as  transfer  agent,  and  impressed  the  seal 
of  the  corporation  thereon.  He  then  pro- 
cured from  the  plaintiff  a  loan  upon  his- 
promissory  note,. secured  by*a.>pl£dge  of  the 
certificate.  The  certificate  upon  its  face 
was  regular  in  every  respect,  and  the  secre- 
tary was  the  tranfer  agent  of  the  company* 
duly  authorized  to  issue  stock.  It  was 
therefore  held  that  he  acted  within  the 
scope  of  his  employment,  and  that  he  was. 
held  out  by  the  plaintiff  as  a  competent  and 
fit  person  to  be  trusted  for  that  purpose. 
In  the  next  case,  the  president  of  the  rail- 
road company  had  signed  certain  certifi- 
cates- of  stock  in  blank  which  were  left 
with  other  officers  of  the  bank,  to  be  used 
in  case  a  stockholder  desired  to  transfer 
his  stock  during  the  absence  of  the  presi- 
dent. The  same  secretary  and  transfer 
agent  referred  to  in  the  former  case  ob- 
tained possession  of  one  of  these  certifi- 
cates. He  filled  up  the  blank, ♦inserting  his 
own  name  as  stockholder,  forging  the  .name- 
of  the  treasurer,  and  signed  his  own  name 
as  transfer  agent.  He  then  pledged  the 
same  as  collateral  security  for  a  loan.  In 
the  meantime  he  had  become  president  of 
the  company,  and  his  authority  as  transfer 
agent  had  ceased  to  exist.  So  that  at  the 
time  that  he  issued  the  certificate  he  was. 
not  acting  within  the  scope  of  any  general 
authority  conferred  upon  him  by  defendant 
to  issue  stock  certificates;  and  it  was  held 
that  the  company  was  not  bound  by  any* 
representations  made  by  him,  as  to  the  gen- 
uineness of  the  certificate,  and  that  the 
company  was  not  liable  therefor.  It  thus- 
appears  that  the  test  as  to  the  liability  of 
the  principal  for  the  acts  of  his  agent  i* 
as  to  whether  the  acts  were  committed  in 
the  course  of  his  employment  and  within 
the  scope  of  his  agency.  It  remains  to  be 
determined  within  which  line  of  cases  the 
facts  of  this  case  fall. 

Again,   referring   to  the  by-laws   of  the 
plaintiff  by  which  the  powers  of  the  treas- 


1905.    The  Jennie  Clarkson  Home  for  Children  v.  Missouri  K.,  &  T.  R.  Co. 


79S 


urer  are  prescribed,  we  find  that  he  is  given 
the  charge  of  and  made  responsible  for  the 
deeds,  contracts,  securities,  and  moneys  be- 
longing to  the  corporation.  But  as  to  the 
money,  he  is  required  to  deposit  it  in  such 
bank  or  trust  company  as  the  directors 
shall  order,  and  can  only  draw  it  out  upon 
the  check  signed  by  him  as  treasurer  and 
countersigned  by  the  president.  It  will  be 
apparent  that,  while  he  is  made  the  cus- 
todian of  the  deeds,  contracts,  and  securi- 
ties, he  is  given  no  power  to  execute  deeds 
or  contracts,  or  to  sell  or  dispose  of  the 
securities.  He  is  not  even  given  the  power 
to  dispose  of  the  money,  except  upon  a 
check  countersigned  by  the  president.  He 
has  been  given  no  power  to  sign  the  name 
of  the  corporation  to  any  contract,  power 
of  attorney,  or  other  papers,  or  to  affix  the 
seal  of  the  corporation  thereto.  His  posi- 
tion appears  to  be  that  of  treasurer  solely, 
having  the  custody  of  the  property  of  the 
corporation  for  the  purpose  of  preservation, 
the  collecting  of  the  income,  and  the  paying 
of  the  necessary  expenses  of  its  manage- 
ment, reporting  in  detail  to  the  directors 
the  amount  of  such  receipts  and  disburse- 
ments at  each  monthly  meeting  of  the  ex- 
ecutive committee.  He  was  the  treasurer 
of  a  charitable  corporation,  engaged  in  no 
commercial  business  where  he  had  been  held 
out  to  the  public  as  possessing  the  power  to 
sell  or  transfer  stock,  bonds,  or  other  se- 
curities of  the  company,  in  its  name  or 
under  its  power  of  attorney,  by  which  third 
parties  had  been  induced  to  believe  that  he 
possessed  such  authority,  and  thereby  in- 
duced to  part  with  their  property.  Indeed, 
it  is  apparent  that  the  defendant*  did  not 
trust  him  or  act  upon  amy  implied  au- 
thority by  virtue  of  his  office  to  sell  and 
dispose  of  the  bonds,  for  he  was  distinctly 
told  by  Knickerbacker  &  Company,  when  he 
presented  the  bonds  for  sale,  that  he  could 
not  dispose  of  them  without  complying  with 
the  requirements  of  the  railway  company 
issuing  the  bonds;  and  that,  upon  applica- 
tion to  that  company  for  such  instructions, 
he  was  informed  that  they  could  not  be 
transferred  except  upon  a  resolution  of  the 
l)oard  of  directors  directing  him  to  dispose 
of  them,  and  by  its  executing  a  power  of 
attorney  therefor.  It  therefore  appears  that 
he  had  no  actual  authority  to  sell  or  dispose 
of  the  bonds,  or  to  execute  any  power  of 
attorney  authorizing  such  sale  or  transfer; 
that  he  had  no  implied  authority  by  reason 
of  having  been  held  out  by  the  company  as 
authorized  to  make  sales  or  transfers  of  its 
property  or  to  execute  powers  of  attorney 
therefor;  and,  lastly,  that  the  defendants 
did  not  understand  he  had  any  such  power 
or  authority,  aside  from  the  forged  papers 
alluded  to.  We  therefore  think  that  the 
70  L.  R.  A. 


facts  in  this  case  bring  it  within  the  rule 
recognized  in  the  latter  case  referred  to,  in 
which  it  was  held  that  the  corporation  was 
not  liable  for  the  acts  of  its  officer. 

The  plaintiff  was  the  owner  of  the  bonds 
in  question.  They  had  been  registered  by 
the  defendant  railway  company.  That  com- 
pany undertook  to  keep  a  registry  of  such 
bonds,  and  not  to  transfer  them,  except 
upon  the  books  of  the  company  by  the  direc- 
tion of  the  owner  or  by  his  duly  authorized 
attorney.  It  is  deemed  to  have  undertaken 
to  pay  the  interest  accruing  upon  these 
bonds,  and  the  principal,  when  due,  to  such 
registered  owner.  The  purpose  of  such 
registration  was  to  save  the  owner  from 
loss  resulting  from  larceny  or  destruction 
of  the  bonds.  Being  registered,  they  could 
not  be  sold.  If  presented  to  the  railway 
company  for  payment  of  the  interest  or 
principal  by  others  than  the  registered 
owner,  payment  would  be  refused.  They 
were  only  property  in  the  hands  of  the 
registered  owner.  The  bonds  having  been 
stolen  from  the  plaintiff,  it  had  the  right 
to  follow  them  and  recover  them  wherever 
found.  If  they  could  not  be  found,  it  had 
the  right  to  recover  their  value  from  those 
who  had  been  instrumental  in  changing 
them  from  registered  to  negotiable  bonds. 
Pollock  v.  Xational  Bank,  7  N.  Y.  274,  57 
Am.  Dec.  520.  The  defendant  railway  com- 
pany knew  that  the  bonds  belonged  to  the 
plaintiff,  and  that  it  had  no  right  to  can- 
cel the  registration  thereof  without  the  au- 
thority of  the  plaintiff.  In  canceling  such 
registry  and  making  them  payable  to 
bearer,  thus  enabling  them  to  be  sold  in 
the  market,  it  violated  its  agreement  with 
the  plaintiff,  and  it  cannot  be  relieved  from 
the  effect  of  such  violation  by  reason  of  the 
fact  that  its  transfer  agent  was  deceived 
by  the  forgeries  of  Lessels.  So,  also,  did 
the  defendant  Gibson  know  that  the  bonds 
belonged  to  the  plaintiff,  and  that  they  were 
registered,  and  could  not  be  sold  until  the 
registration  was  changed.  To  some  extent 
he  assisted  Lessels  in  procuring  the  regis- 
tration to  be  changed.  He  advised  Lessels 
how  to  obtain  the  information  to  make  the 
change.  After  the  requisite  information 
had  been  obtained,  he  assisted  him  in  draw- 
ing the  power  of  attorney,  and  took  part  in 
its  execution,  becoming  a  witness  thereto. 
He  had  been  furnished  with  copies  of  what 
purported  to  be  a  resolution  of  the  board 
of  directors,  with  the  false  signatures  of  the 
president  and  secretary  attached,  which  he 
transmitted,  with  the  bonds,  to  the  transfer 
agent  of  the  railway  company,  to  procure 
the  change  in  the  registry.  Even  after  that 
change  had  been  made,  he  still  knew  that 
the  bonds  belonged  to  the  plaintiff,  and  that 
he  had  no  right  to  sell  them  without  its 
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authority.  And .  the  fact  that  he  was  de- 
ceived by  the  fraudulent  misrepresentations 
of  Lessels  did  not  relieve  him  from  the 
responsibility  of  his  acts  with  reference  to 
depriving  the  plaintiff  of  them.  The  bonds 
had  been  traced  into  his  hands,  and  the 
plaintiff  had  the  right  to  seek  them  there 
and  recover  them  if  they  were  still  in  his 
possession,  or,  if  he  had  sold  them  and 
misappropriated  the  proceeds,  knowing  that 
they  were  the  plaintiff's,  to  recover  the 
value  thereof  from  him. 

As  to  the  second  contention,  to  the  effect 
that  the  payment  of  the  proceeds  arising 
from  the  sale  of  the  bonds  over  to  Lessels. 
the  treasurer  of  the  plaintiff,  operated  as  a 
payment  to  the  corporation  so  as  to  defeat 
its  right  to  recover,  we  think  it  cannot  be 
sustained,  for  the  reason  already  stated ; 
and.  in  addition  thereto,  it  appears  that 
the  larceny  of  the  bonds  was  complete  the 
instant  that  Lessels  took  them  from  the 
vault  with  the  intention  of  appropriating 
them  to  his  own  use.  When,  therefore,  he 
took  the  bonds  to  Gibson's  office  and  of- 
fered them  for  sale,  his  character  was  that 
of  a  thief,  and  whoever  dealt  with  him 
thereafter  with  reference  to  the  bonds  was 
•dealing  with  him  in  that  character.  So 
that,  if  the  money  derived  from  the  sale 
of  the  bonds  was  paid  over  to  him,  it  was 
paid  to  him  in  the  character  which  he  oc- 
cupied when  he  brought  the  bonds  to  the 
office  for  sale.  If  the  bonds  were  returned 
to  him  after  the  cancelation  of  the  registra- 
tion, they  were  returned  to  him  in  the  char- 
acter in  which  he  had  originally  presented 
them.  The  fact  that  the  transfer  agent  and 
the  defendant  Gibson  were  deceived  with 
reference  to  his  character  does  not  operate 
to  relieve  them  from  the  liability  which 
arises  to  the  true  owner  when  they  dealt 
with  a  person  who  has  committed  larceny. 
We,  consequently,  conclude  that  the  plain- 
tiff was  properly  awarded  judgment  against 
the  defendants. 

After  the  complaint  in  this  action  had 
been  served  upon  the  defendant  railway 
company,  it  served  an  answer  upon  the  de- 
fendant Gibson,  in  which  it  demanded  relief, 
as  against  him,  to  the  effect  that,  in  case  it 
was  compelled  to  restore  the  bonds  or  pay 
plaintiff's  claim,  it  should  have  a  judgment 
for  the  amount  so  compelled  to  be  paid  over 
as  against  Gibson.  WTe  thus  have  an  issue 
raised  as  between  the  defendants,  in  which 
the  plaintiff  is  not  interested.  Under  the 
provisions  of  the  bonds,  they  may  be  regis- 
tered in  the  "books  of  the  company,  and,  if 
so  registered,  they  will  thereafter  be  trans- 
ferable only  upon  the  books  of  the  company 
by  the  owner  in  person  or  by  attorney  duly 
authorized.  It  therefore  became  necessary, 
in  order  to  change  the  registry  of  the  bonds, 
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to  have  a  power  of  attorney  executed  by  the 
plaintiff.  This  power  of  attorney,  as  we 
have  seen,  was  drawn  in  the  office  of  the 
defendant  Gibson,  and  executed  in  his  pres- 
ence and  that  of  his  cashier,  by  Lessels  sign- 
ing the  name  of  the  corporation  thereto, 
and  underneath  his  own  name  with  the 
word  "  treasurer."  It  was  then  witnessed 
by  Gibson  and  by  his  cashier.  Both  Gib- 
son and  the  transfer  agent  of  the  railway 
company  were  members  of  the  stock  ex- 
change. The  trial  court  found  as  a  fact 
"  that,  in  and  by  the  custom  among  the 
members  of  the  New  York  Stock  Exchange 
and  of  railway  transfer  agencies  in  the  city 
of  New  York,  the  signature  of  a  stock  ex- 
change house  or  a  member  thereof  upon  a 
power  of  attorney  to  transfer  securities  was, 
during  all  the  times  mentioned  in  the  com- 
plaint, a  guaranty  of  the  correctness  of 
the  signature  of  the  parties  purporting 
to  execute  it."  This  finding  is  based  upon 
the  rule  of  the  exchange  and  the  testimony 
of  the  witnesses.  The  rule  is  as  follows: 
**  An  indorsement  by  a  member  of  the  ex- 
change, or  a  firm  represented  by  the  ex- 
change, on  a  certificate,  is  considered  a 
guaranty  of  the  correctness  of  the  signature 
of  the  party  in  whose  name  the  stock 
stands.  In  all  cases  where  powers  of  sub- 
stitution are  used,  the  original  assignment 
and  power  of  attorney,  and  each  power  of 
substitution,  must  be  guaranteed  by  a  mem- 
ber, or  a  firm  represented  in  the  exchange, 
resident  or  doing  business  in  New  York." 
James  L.  Carter  was  sworn  as  a  witness  on 
behalf  of  the  defendant  railway  company, 
and  testified  that  he  was  employed  by  the 
banking  house  of  J.  P.  Morgan  £  Company; 
that  they  were  transfer  agents  for  about  150 
companies;  and  that  there  was  an  estab- 
lished custom  as  to  the  requirements  upon 
the  transfer  of  bonds  in  the  city  of  New 
York,  and  that  was  to  require  the  guaranty 
of  a  stock  exchange  house,  or  a  member  of 
the  stock  exchange,  on  the  power  of  at- 
torney on  which  the  transfer  is  made. 

As  we  have  seen,  Gibson  not  only  wit- 
nessed the  power  of  attorney  authorizing 
the  transfer  of  the  bonds  on  the  books  of 
the  railway  company,  but  he  also  trans- 
mitted the  bonds  accompanied  by  such 
power  of  attorney,  and  with  what  pur- 
ported to  be  the  resolution  of  the  board  of 
directors,  to  the  transfer  agent  of  the  de- 
fendant railway  company  to  have  the 
change  of  the  registration  made.  The 
transfer  agent,  in  making  the  change  in  the 
bonds,  acted  upon  the  papers  so  forwarded 
from  defendant  Gibson's  house.  Gibson 
was  a  member  of  the  stock  exchange  in 
good  standing,  acquainted  with  Lessels,  his 
customer,  and  he  must  be  deemed  to  have 
become  a  witness  to  the  power  of  attorney 
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under  the  custom  in  force.  As  we  have 
aseen,  the  bonds  stood  in  the  name  of  the 
■.Jennie  Clarkson  Home  for  Children. 
Lessels  had  no  power  or  authority  to  sell  or 
transfer  the  bonds,  or  to  sign  the  plaintiff's 
name  as  attorney  or  agent  authorizing  the 
transfer  of  the  bonds.  The  power  of  at- 
torney was  not.  therefore,  signed  by  the 
genuine  or  the  correct  signature  of  the  cor- 
poration. Under  these  circumstances,  the 
courts  below  have  held  that  the  defendant 
Gibson  was  liable  over  to  the  defendant 
railway  company,  and  the  following  cases 
are  relied  upon  as  sustaining  such  liability. 
(Hirer  v.  Bank  of  England,  [19021  1  Ch. 
<H0,  Affirmed  in  the  House  of  Lords  under 
title  of  Ktarkey  v.  Bank  of  England  [1903] 
A.  C.  114;  Hamblcton  v.  Central  Ohio  R. 
Co.  44  Md.  551 ;  Baltimore  v.  Ketchum.  57 
Aid.  25:  Metropolitan  Nav.  Bank  v.  Balti- 
more, 63  Md.  6;  Trimble  v.  Wollman,  71 
Mo.  App.  467 :  Boston  A  A.  R.  Co.  v.  Rich- 
ardson, 135  Mass.  473. 

The  chief  and  most  important  case  upon 
the  subject  is  that  of  the  recent  action  of 
Oliver  v.  Bank  of  England,  [1902]  1  Ch.  610, 
Affirmed  in  the  House  of  Lords,  [1903]  A. 
<?.  114.  While  this  case  may  be  distinguish- 
able in  several  respects  from  that  under 
•consideration,  it  must  be  conceded  that  the 
main  question  involved  in  that  case  is  so 
•closely  akin  to  that  which  we  now  have 
under  consideration  that  we  ought  to  treat 
it  as  a  precedent  of  great  weight,  although 
not  a  controlling  authority  upon  the  ques- 
tion. The  case  of  Sheffield  v.  Barclay 
[1903]  2  K.  B.  580,  does  not  appear  to  be 
in  exact  accord.  Our  attention  has  been 
called  to  no  case  in  this  state  which  is  con- 
trolling upon  the  question.  We  have  there- 
fore concluded  to  consider  the  case  inde- 
pendently of  the  decisions,  and  as  if  the 
question  were  original.  In  view  of  the  fact 
that  a  great  proportion  of  the  business  of 
the  country  is  now  transacted  through  cor- 
porations, and  that  banks,  trust  companies, 
and  other  corporations  have  become  large 
holders  of  the  stock  and  bonds  of  corpora- 
tions, and  that  millions  of  dollars  of  these 
securities  are  transferred  daily  upon  the 
stock  exchange  in  New  York,"  the  question 
involved  becomes  one  of  considerable  im- 
portance. Sitting  as  a  court  of  review  of 
the  law  only,  we  are  bound  by  the  findings 
of  fact  of  the  trial  court  as  to  the  custom 
in  force  in  the  city  of  New  York  as  between 
the  brokers  and  transfer  agents  of  railroad 
companies.  Under  this  finding,  Gibson,  in 
witnessing  the  power  of  attorney,  is  deemed 
to  have  guaranteed  the  genuineness  of  the 
signature  of  Lessels,  who  wrote  the  name  of 
the  corporation  over  his  own  name  as  at- 
torney. This  much  is  conceued.  But  it  is 
contended  on  behalf  of  Gibson  that  he  did 
70  L.  R.  A. 


not,  by  becoming  a  witness,  undertake  to 
guarantee  that  Lessels  had  authority  to 
sign  the  name  of  the  corporation.  This 
presents  the  real  question  in  the  case,. and 
it  really  becomes  one  of  construction  as  to 
the  meaning  of  the  rule  of  the  stock  ex- 
change which  is  the  basis  of  the  custom 
found  by  the  trial  court.  Under  the  'rule, 
an  indorsement  by  a  member  of  the  ex- 
change on  a  certificate  is  considered  "  a 
guaranty  of  the  correctness  of  the  signa- 
ture of  the  party  in  whose  name  the  stock 
stands."  If  stock  is  held  by  an  individual 
who  is  executing  a  power  of  attorney  for 
its  transfer,  the  member  of  the  exchange 
who  signs  as  a  witness  thereto  guarantees 
not  only  the  genuineness  of  the  signature 
affixed  to  the  power  of  attorney,  but  that 
the  person  signing  is  the  individual  in 
whose  name  the  stock  stands.  With  refer- 
ence to  stock  standing  in  the  name  of  a 
corporation,  which  can  only  sign  a  power 
of  attorney  through  its  authorized  officers 
or  agents,  a  different  situation  is  pre- 
sented. If  the  witnessing  of  the  signature 
of  the  corporation  is  only  that  of  the  signa- 
ture of  a  person  who  signs  for  the  corpora- 
tion, then  the  guaranty  is  of  no  value,  and 
there  is  nothing  to  protect  purchasers  or 
the  companies  who  are  called  upon  to  issue 
new  stock  in  the  place  of  that  transferred 
from  the  frauds  of  persons  who  have  signed 
the  names  of  corporations  without  au- 
thority. If  such  is  the  only  effect  of  t!ie 
guaranty,  purchasers  and  transfer  agents 
must  first  go  to  the  corporation  in  whose 
name  the  stock  stands,  and  ascertain 
whether  the  individual  who  signed  the 
power  of  attorney  had  authority  to  so  do. 
This  will  require  time,  and  in  many  cases 
will  necessitate  the  postponement  of  the 
completion  of  the  purchase  by  the  payment 
of  the  money  until  the  facts  can  be  ascer- 
tained. The  broker  who  is  acting  for  the 
owner  has  an  opportunity  to  become  ac- 
quainted with  his  customer,  and  may 
readily  before  sale  ascertain,  in  case  of  a 
corporation,  the  name  of  the  officer  who  is 
authorized  to  execute  the  power  of  at- 
torney. It  was  therefore,  we  think,  the 
purpose  of  the  rule  to  cast  upon  the  broker 
who  witnesses  the  signature  the  duty  of 
ascertaining  whether  the  person  signing  the 
name  of  the  corporation  had  authority  to 
so  do,  and  making  the  witness  a  guarantor 
that  it  is  the  signature  of  the  corporation 
in  whose  name  the  stock  stands.  Inasmuch 
as  the  transfer  of  the  registered  bonds  is 
controlled  by  the  same  custom,  the  same 
liability  rests  upon  the  witness  of  the  sig- 
nature to  the  power  of  attorney  purporting 
to  be  executed  by  the  corporation  in  whose 
name  the  bonds  are  registered.  In  view, 
therefore,  of  the  fact  that  Gibson  witnessed 
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the  power  of  attorney,  and  then  transferred 
the  bonds,  together  with  the  power  of  at- 
torney so  witnessed  by  him,  to  the  railway 
company,  with  the  other  papers  already  al- 
luded to,  we  think  he  became  liable  to  the 
railway  company  for  any  judgment  which 
it  should  be  compelled  to  pay  by  reason  of 
the  transfer  made  pursuant  to  such  power 
of  attorney. 

Upon  this  appeal,  a  discussion  took  place 
with  reference  to  the  form  of  the  action.  It 
was  contended  on  behalf  of  the  defendant 
Gibson  that  only  an  action  for  conversion 
could  be  maintained  as  against  him.  The 
bonds  were  traced  into  his  hands,  and  he 
knew  that  they  belonged  to  the  plaintiff. 
If  they  remained  in  his  hands,  or  if  he  had 
sold  them  and  then  recovered  them  back, 
the  plaintiff  had  the  right  to  maintain  an 
action  against  him  to  a -cover  them.  But 
no  question  with  reference  to  the  form  of 
the  action  appears  to  have  been  raised  upon 
the  trial.  The  defendants  evidently  triad 
all  of  the  questions  pertaining  to  their 
liability  to  the  plaintiff  and  to  each  other 
without  question  as  to  form,  and  we  think, 
therefore,  it  is  now  too  late  to  raise  such  a 
question. 

The  judgment  should  be  affirmed,  with 
costs. 

Cnllen,  Ch.  J.,  and  Bartlett  and 
Werner,  JJ.,  concur. 

Gray  and  O'Brien,  JJ.,  concur  in  result. 
Vann,  J.,  not  sitting. 


Re  Application  of   Edmund   C   VIEMEIS- 

TER,  Appt.y  for  a  Writ  of  Mandamus. 

r. 

Patrick  J.  WHITE  vt  «/.,  Respts. 

(170  X.  Y.  235.) 

1.  The   court   taken   Judicial   notice   of 

the  fact  that  It  Is  the  common  l>elief  of  the 
people  that  vaccination  is  a  preventive  of 
smallpox. 

2.  A   ntatute  requiring-  vaccination   as 


Note. — For  other  cases  in  this  series  as  to 
validity  of  regulation  making  vaccination  a 
condition  of  attending  school,  see  Duffleld  v. 
Willlamsport  School  Mstrict,  25  L.  R.  A.  152, 
and  note;  Rissell  v.  Davison,  29  L.  R.  A.  251 ; 
Wisconsin  ex  rcl.  Adams  v.  Burdge.  37  L.  R.  A. 
ir»7:  Potts  v.  Breen,  30  L.  R.  A.  152;  Blue  v. 
Beach,  50  L.  R.  A.  04  ;  Mathews  v.  Board  of 
Education,  54  L.  R.  A.  736 :  Minnesota  ex  rcl. 
Freeman  v.  Zimmerman,  58  L.  R.  A.  78. 

As  to  constitutionality  of  compulsory  vacci- 
nation generally,  see,  in  this  series,  Morris  v. 
Columhus,  42  L.  R.  A.  175:  State  v.  Hay, 
49  L.  R.  A.  588,  and  Com.  v.  rear,  67  L.  R.  A. 
935. 
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a  prerequisite  to  attendance  at  t he- 
public  Mchools  is  a  reasonable  and  proper 
exercise  of  the  police  power,  and  does  not 
violate  the  constitutional  guaranties  of  II f*- 
and  liberty,  or  the  provision  requiring  the 
maintenance-  of  a  system  of  schools  wherein 
all  the  children  of  the  state  may  be  educated. 

(October  18,  1904.) 

APPEAL  by  relator  from  an  order  of  the 
Appellate  Division  of  the  Supreme 
Court  for  the  Second  Department  affirmim*- 
an  order  of  a  Special  Term  for  Kings- 
County  denying  a  writ  of  mandamus  to 
compel  defendants  to  admit  plaintiff's  child 
into  the  public  school.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  Iieary,  with  Mr.  Edmund  C 
Viemeister,  in  propria  persona,  for  appel- 
lant: 

Every  child  in  this  state  has  a  constitu- 
tional right  to  an  education. 

Const,  art.  9,  §  1. 

This  right  or  privilege  cannot  be  with- 
held, nor  made  conditional,  hampered,  or 
embarrassed,  by  the  legislature. 

41  Law  of  the  land "  does  not  mean  a 
statute  passed  by  the  legislature  for  the 
purpose  of  working  a  wrong. 

Taylor  v.  Porter,  4  Rill,  140,  40  Am.  Dec. 
274;  White  v.  White,  5  Barb.  474;  People 
v.  Toynbce,  20  Barb.  198. 

The  phrase  "  due  process  of  law  "  is  not 
materially  different  from  the  phrase  "  law 
of  the  land." 

People  ex  rel.  Witherbee  v.  Essex  Count  y^ 
70  X.  Y.  234 ;  People  V.  Gillson,  109  N.  \\ 
389,  4  Am.  St.  Rep.  465,  17  N.  E.  343; 
Bertholf  v.  O'Reilly,  74  N.  Y.  509,  30  Am- 
Rep.  323. 

By  the  adoption  of  this  mandatory  clause 
of  the  Constitution  without  restricting  its- 
operation  to  vaccinated  children,  the  people 
of  the  state  eliminated  §  200,  Laws  1893r 
providing  that  no  un vaccinated  child  should 
attend  public  schools,  from  the  statute 
books'. 

Michaels  v.  Fishcl,  169  N.  Y.  381,  62  N. 
E.  425. 

Unless  the  school  authorities  are  justified 
in  excluding  unvaccinated  children  from 
school,  solely  as  a  matter  of  safety,  legisla- 
tive action  cannot  create  that  power  in 
them. 

Police  power  is  the  power,  in  public 
officers,  to  burst  through  all  law  in  an 
effort  to  protect  from  unexpected  or  unfore- 
seen danger. 

Under  the  guise  of  police  regulations^ 
personal  rights  and  private  property  cannot 
be  arbitrarily  invaded. 

Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep- 
636. 

The  adjudications  in  this  state  are  all,. 
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in  tone  and  spirit,  against  the  idea  of  the 
power  in  the  legislature  to  enforce  vaccina- 
tion without  consent. 

Re  Walters,  84  Hun,  458,  32  N.  Y.  Supp. 
322;  Re  Xmith,  146  N.  Y.  74,  28  L.  R.  A. 
S20,  48  Am.  St.  Rep.  769,  40  X.  E.  497. 

Mr.  John  J.  Delany,  with  Mr.  James 
D.  Bell,  for  respondents. 

Vann,  J.,  delivered  the  opinion  of  the 
court : 

The  relator  moved  for  a  writ  of  man- 
-damus  to  compel  the  officers  having  control 
of  a  public  school  in  the  county  of  Queens 
to  readmit  his  child,  a  lad  ten  years  of  age, 
to  said  school  without  requiring  him  to  be 
vaccinated.  It  appeared  from  the  moving 
papers  that  the  boy  had  been  in  regular  at- 
tendance at  the  school,  and  that  the  princi- 
pal thereof,  pursuant  to  the  instructions  of 
the  board  of  education,  had  excluded  him 
therefrom,  because  he  refused  to  be  vac- 
cinated. It  appeared  from  the  papers  read 
in  opposition  to  the  motion  that,  when  the 
relator's  son  was  excluded  from  the 
-school,  there  was  a  regulation  of  the  board 
of  education  in  full  force,  which  provided 
that  "  no  pupil  shall  be  allowed  to  attend 
any  school,  nor  shall  any  teacher  be  em- 
ployed in  the  same,  unless  such  pupil  or 
teacher  has  been  vaccinated."  It  further 
appeared  that  the  lad  had  never  been  vac- 
cinated, and  that  he  refused  to  submit  to 
vaccination:  but  it  was  not  alleged  that  at 
the  time  of  such  exclusion  smallpox  was 
prevalent  in  the  neighborhood,  or  that  there 
was  any  special  danger,  from  recent  ex- 
posure or  other  causes,  of  an  immediate 
spread  of  the  disease. 

The  Constitution  requires  the  legislature 
to  "  provide  for  the  maintenance  and  sup- 
port of  a  system  of  free  common  schools, 
wherein  all  the  children  of  this  state  may 
be  educated."  Const,  art.  9,  §  1.  The 
public  health  law  provides  that  "  no  child 
or  person  not  vaccinated  shall  be  admitted 
or  received  into  any  of  the  public  schools 
of  the  state,  and  the  trustees  or  other 
officers  having  the  charge,  management,  or 
control  of  such  schools  shall  cause  this 
provision  of  law  to  be  enforced.  They  may 
adopt  a  resolution  excluding  such  children 
and  persons  not  vaccinated  from  such  school 
until  vaccinated."  Public  Health  Law, 
Laws  1893,  chap.  661,  §  200,  p.  1495.  re- 
numbered §  210  by  Laws  1900,  chap.  667,  § 
"2,  p.  1484.  The  same  law  provides  for  the 
free  vaccination  of  children  of  suitable  age 
who  wish  to  attend  the  public  schools,  pro- 
vided their  parents  or  guardians  are  un- 
able to  procure  vaccination  for  them.  This 
is  a  re-enactment  of  a  statute  containing 
the  same  provisions  in  substance,  passed  in 
1860,  which  remained  in  force  until  the 
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passage  of  the  public  health  law  in  1893. 
Laws  1860,  chap.  438,  p.  761. 

The  question  presented  is  whether  the 
legislature  is  prohibited  by  the  Constitu- 
tion from  enacting  that  such  children  as 
have  not  been  vaccinated  shall  be  excluded 
from  the  public  schools.  The  appel- 
lant claims  that  the  public  health  law 
places  an  unreasonable  restriction  upon  the 
right  of  his  child  to  attend  school,  and  that 
it  violates  the  section  of  the  Constitution 
already  quoted,  as  well  as  the  general  guar- 
anties for  the  protection  of  the  rights, 
privileges,  and  liberties  of  the  citizen. 
Const,  art.  1,  §§  1,  6.  The  respondents 
claim  that  the  object  and  effect  of  such 
legislation  is  the  protection  of  the  public  ' 
health,  and  hence  that  it  is  a  valid  exercise 
of  the  police  power.  The  police  power, 
which  belongs  to  every  sovereign  state,  may 
be  exerted  by  the  legislature,  subject  to 
the  limitations  of  the  Constitution,  when- 
ever the  exercise  thereof  will  promote  the 
public  health,  safety,  or  welfare.  The 
power  of  the  legislature  to  decide  what 
laws  are  necessary  to  secure  these  objects 
is  subject  to  the  power  of  the  courts  to 
decide  whether  an  act  purporting  to  pro- 
mote the  public  health  or  safety  has  such  a 
reasonable  connection  therewith  as  to  ap- 
pear upon  inspection  to  be  adapted  to  that 
end.  A  statute  entitled  a  health  law  must 
be  a  health  law  in  fact  as  well  as  in  name, 
and  must  not  attempt,  in  the  naine  of  the 
police  power,  to  effect  a  purpose  having  no 
adequate  connection  with  the  common  good. 
As  we  have  recently  said,  it  "  must  tend  in 
a  degree  that  is  perceptible  and  clear  to- 
wards the  preservation  of  the  .  .  . 
health  ...  or  the  welfare  of  the  com- 
munity, as  those  words  have  been  used  and 
construed  in  many  cases  heretofore  decided." 
Health  Department  v.  Trinity  Church,  145 
X.  Y.  32,  39,  27  L.  R.  A.  710,  713,  45  Am. 
St.  Rep.  579,  39  N.  E.  833.  When  the  sole 
object  and  general  tendencj-  of  legislation  is 
to  promote  the  public  health,  there  is  no 
invasion  of  the  Constitution,  even  if  the 
enforcement  of  the  law  interferes  to  some 
extent  with  liberty  or  property.  These  prin- 
ciples are  so  well  established  as  to  require 
no  discussion,  and  we  cite  but  a  few  out  of 
many  authorities  relating  to  the  subject. 
Re  Jacobs,  98  N.  Y.  98,  108,  50  Am.  Rep. 
636;  People  v.  Marx,  99  N.  Y.  377,  52  Am. 
Rep.  34,  2  N.  E.  29;  People  v.  Arensberg, 
105  N.  Y.  123,  59  Am.  Rep.  483,  11  N.  E. 
277 ;  People  v.  Gillson,  109  N.  Y.  389,  4  Am. 
St.  Rep.  465,  17  N.  E.  343;  People  v.  Ewer, 
141  N.  Y.  129,  25  L.  R.  A.  794,  38  Am.  St. 
Rep.  788,  36  X.  E.  4;  People  ex  rel. 
Xechamcus  v.  Warden,  144  X.  Y.  529,  27  L. 
R.  A.  718,  39  X.  E.  686;  People  v.  Havnor, 
149  X.  Y.  195,  31  L.  R.  A.  689,  52  Am.  St. 
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Rep.  707,  43  N.  E.  541 ;  People  v.  Adiron- 
dack R.  Co.  160  N.  Y.  225,  236,  54  N.  E. 
089;  People  v.  Lochner,  177  N.  Y.  145,  101 
Am.  St.  Rep.  773,  69  N.  E.  373. 

The  right  to  attend  the  public  schools  of 
the  state  is  necessarily  subject  to  some 
restrictions  and  limitations  in  the  interest 
of  the  public  health.  A  child  afflicted  with 
leprosy,  smallpox,  scarlet  fever,  or  any 
other  disease  which  is  both  dangerous  and 
contagious,  may  be  lawfully  excluded  from 
attendance  so  long  as  the  danger  of  con- 
tagion continues.  Public  health,  as  well  as 
the  interest  of  the  school,  requires  this,  as 
otherwise  the  school  might  be  broken  up 
.and  a  pestilence  spread  abroad  in  the  com- 
munity. So  a  child  recently  exposed  to 
such  a  disease  may  be  denied  the  privilege 
of  our  schools  until  all  danger  shall  have 
passed.  Smallpox  is  known  of  all  to  be  a 
dangerous  and  contagious  disease.  If  vac- 
cination strongly  tends  to  prevent  the  trans- 
mission or  spread  of  this  disease,  it  logi- 
cally follows  that  children  may  be  refused 
admission  to  the  public  schools  until  they 
have  been  vaccinated.  The  appellant  claims 
that  vaccination  does  not  tend  to  prevent 
smallpox,  but  tends  to  bring  about  other 
diseases,  and  that  it  does  much  harm,  with 
no  good. 

It  must  be  conceded  that  some  laymen, 
both  learned  and  unlearned,  and  some  phy- 
sicians of  great  skill  and  repute,  do  not  be- 
lieve that  vaccination  is  a  preventive  of 
smallpox.  The  common  belief,  however,  is 
that  it  has  a  decided  tendency  to  prevent 
the  spread  of  this  fearful  disease  and  to 
render  it  less  dangerous  to  those  who  con- 
tract it.  While  not  accepted  by  all,  it  is 
accepted  by  the  mass  of  the  people,  as  well 
as  by  most  members  of  the  medical  pro- 
fession. It  has  been  general  in  our  state 
and  in  most  civilized  nations  for  genera- 
tions. It  is  generally  accepted  in  theory 
and  generally  applied  in  practice,  both  by 
the  voluntary  action  of  the  people  and  in 
obedience  to  the  command  of  law.  Nearly 
every  state  of  the  Union  has  statutes  to 
encourage  or  directly  or  indirectly  to  re- 
quire vaccination,  and  this  is  true  of  most 
nations  of  Europe.  It  is  required  in  nearly 
all  the  armies  and  navies  of  the  world. 
Vaccination  has  been  compulsory  in  Eng- 
land since  1854,  and  the  last  act  upon  the 
subject,  passed  in  1898,  requires  every  child 
born  in  England  to  be  vaccinated  within 
six  months  of  its  birth.  It  became  com- 
pulsory in  Bavaria  in  1807:  Denmark.  1810: 
Sweden,  1814:  Wurtemberg,  Hesse,  and 
other  German  states,  1818:  Prussia,  1835: 
Roumania,  1874:  Hungary,  1876:  and 
Servia,  1881.  It  is  aided,  encouraged,  and 
to  some  extent  compelled,  in  the  other 
European  nations.  24  Encyclopaedia  Brit- 
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annica  30.  It  is  compulsory  in  but  few 
states  and  cities  in  this  country,  but  it  is 
countenanced  or  promoted  in  substantially 
all,  and  statutes  requiring  children  to  be 
vaccinated  in  order  to  attend  the  public 
schools  have  generally  been  sustained  by 
the  courts.  Abeel  v.  Clark,  84  Cal.  226.  24 
Pac.  383;  Bissell  v.  Davison,  65  Conn.  183, 
29  L.  R.  A.  251,  32  Atl.  348;  Blue  v.  Beacht 
155  Ind.  121,  50  L.  R.  A.  64,  80  Am.  St. 
Rep.  195,  56  N.  E.  89;  Morris  v.  Columbus* 
102  Ga.  792,  42  L.  R.  A.  175,  66  Am.  St. 
Rep.  243.  30  S.  E.  850;  State  v.  Hay,  126 
X.  C.  999,  49  L.  R.  A.  588,  78  Am.  St.  Rep. 
691,  35  S.  E.  459:  Hazen  v.  Strong,  2  Vt. 
427;  Re  Rebenack,  62  Mo.  App.  8:  Outfield 
v.  Wiiliamsport  School  District,  162  Pa~ 
476,  25  L.  R.  A.  152,  29  Atl.  742:  Cooley, 
Const.  Lira.  7th  ed.  880;  Prentice,  Pol. 
Powers,  39,  132;  1  Dill.  Mun.  Corp.  §  355; 
Parker  &  W.  Public  Health  &  Safety,  $  123. 

A  common  belief,  like  common  knowledge,, 
does  not  require  evidence  to  establish  its 
existence,  but  may  be  acted  upon  without 
proof  by  the  legislature  and  the  courts. 
While  the  power  to  take  judicial  notice  is- 
to  be  exercised  with  caution,  and  due  care 
taken  to  see  that  the  subject  comes  within 
the  limits  of  common  knowledge,  still,  when 
according  to  the  memory  and  conscience  of 
the  judge,  instructed  by  recourse  to  such 
sources  of  information  as  he  deems  trust- 
worthy, the  matter  is  clearly  within,  those 
limits,  the  power  may  be  exercised  by  treat- 
ing the  fact  as  proved  without  allegation  or 
proof.  Jones  v.  United  States,  137  tf. 
S.  202,  216,  34  L.  ed.  691,  967,  11  Sup.  Ct. 
Rep.  80;  Hunter  v.  Xew  York,  O.  d  W.  /?. 
Co.  116  N.  Y.  615,  623,  6  L.  R.  A.  246,  23  X. 
E.  9:  Porter  v.  Waring,  69  N.  Y.  250,  253: 
deist  v.  Detroit  City  R.  Co.  91  Mich.  440, 
51  X.  \Y.  1112:  Greenl.  Ev.  14th  ed.  $  5;  I 
Wharton,  Ev.  3d  ed.  §  282;  1  Starkie,  Ev. 
211;  17  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
894.  Common  belief,  in  order  to  become 
such  common  knowledge  as  to  be  judicially 
noticed  by  us,  must  be  common  in  this  state, 
although  in  a  matter  pertaining  to  science  • 
it  may  be  strengthened  somewhat  by  the 
general  acceptance  of  mankind.  As  was 
said  by  Mr.  Justice  Swavne  in  Brown  v. 
Piper,' 91  U.  S.  37,  42.  23  L.  ed.  200,  201: 
"  Courts  will  take  notice  of  whatever  i» 
generally  known  within  the  limits  of  their 
jurisdiction,  and,  if  the  judge's  memory  is 
at  fault,  he  may  refresh  it  by  resorting  to 
any  means  for  that  purpose  which  he  may 
deem  safe  and  proper.  This  extends  to  such 
matters  of  science  as  are  involved  in  the 
cases  brought  before  him."  See  also 
People  v.  Lochner,  177  X.  Y.  169,  101  Am. 
St.  Rep.  773.  69  X.  E.  373. 

The  fact  that  the  belief  is  not  universal 
is  not  controlling,  for  there  is  scarcely  any 
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belief  that  is  accepted  by  everyone.  The 
possibility  that  the  belief  may  be  wrong, 
and  that  science  may  yet  show  it  to  be 
wrong,  is  not  conclusive;  for  the  legislature 
has  the  right  to  pass  laws  which,  according 
to  the  common  belief  of  the  people,  are^ 
adapted  to  prevent  the  spread  of  contagious 
diseases.  In  a  free  country,  where  the  gov- 
ernment is  by  the  people  through  their 
chosen  representatives,  practical  legislation 
admits  of  no  other  standard  of  action;  for 
what  the  people  believe  is  for  the  common 
welfare  must  be  accepted  as  tending  to  pro- 
mote the  common  welfare,  whether  it  does 
in  fact  or  not.  Any  other  basis  would  con- 
flict with  the  spirit  of  the  Constitution,  and 
would  sanction  measures  opposed  to  a  re- 
publican form  of  government.  While  we 
do  not  decide  and  cannot  decide  that  vac- 
cination is  a  preventive  of  smallpox,  we 
take  judicial  notice  of  the  fact  that  this 
is  the  common  belief  of  the  people  of  the 


state,  and,  with  this  fact  as  a  foundation, 
we  hold  that  the  statute  in  question  is  a. 
health  law,  enacted  in  a  reasonable  and 
proper  exercise  of  the  police  power.  It 
operates  impartially  upon  all  children  in 
the  public  schools,  and  is  designed,  not  only 
for  their  protection,  but  for  the  protection 
of  all  the  people  of  the  state.  The  relator's, 
son  is  excluded  from  school  only  until  he 
complies  with  the  law  passed  to  protect 
the  health  of  all,  himself  and  his  family 
included.  No  right  conferred  or  secured  by 
the  Constitution  was  violated  by  that  law,, 
or  by  the  action  of  the  school  authorities 
based  thereon.  In  view  of  the  opinions  lie- 
low,  we  regard  further  discussion  as  un- 
necessary, and  ire  affirm  the  order  appealed 
from,  with  costs. 

Cullen,  Ch.  J.,  and  O'Brien,  Haight, 
Martin,  and  Werner,  J  J.,  concur. 
Gray,  J.,  absent. 
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RESERVATION   STATE   BANK,   Appt., 

v. 

Peter  HOLST  et  al,  Rcspts. 

(17  S.  D.  240.) 

1.  A  home«tea«l  entry  of  land,  recof- 
ntsed  by  the  Land  Office,  entitles*  the 
entry  man  to  poiMiilon,  and  gives  him 
a  right  to  all  that  may  be  growing  on  the 
land,  as  against  one  who  had  acquired  prior 
peaceable  possession  of  the  property  with  an 
Intention  of  making  a  homestead  entry  of  It. 


2.  A  leawe  by  an  Indian  darlnjr  the> 
time  that  the  government  held  the 
land  in  trout  for  him  after  the  Issuance- 
of  a  preliminary  patent  Is  Invalid,  unless*  It 
Is  approved  by  the  Secretary  of  the  Interior. 

(Fuller,   J.,    dissents.) 

(July   1,    1903.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Roberts  County  in- 
favor    of    defendant    Lane    in    an    action 


Note. — Right  of  one  irho  buys,  or  makes  late- 
ful  entry  on,  publie  land,  to  crops  and  im- 
provements placed   thereon  by  another. 

I.   Crops,  7fM>. 
II.  Improvement*.  800. 
III.  Removal  during  possession,  802. 
IV.  Relief  under  occupying  claimant  and  simi- 
lar acts,  803. 
V.  Summary,  813. 

I.  Crops. 

Growing  crops  are  a  part  of  the  realty, 
and  pass  by  a  conveyance  of  the  land,  unless 
excepted  In  the  deed.  So.  the  purchaser  of 
public  land  Ir  held  entitled  to  crops  growing 
thereon  at   the  time  of  his  purchase. 

This  was  held  In  Reservation  State  Bank 
t.  IIolst,  where  a  party  holding  public  land  un- 
der an  Invalid  lease  from  an  Indian  applied 
for  a  homestead  thereon,  sowed  crops,  and 
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mortgaged  the  same,  and  another  party  entered 
the  land  as  a  homestead,  which  was  allowed 
him  by  the  land  office  after  a  contest.  The 
latter  was  held  entitled  to  the  growing  crops 
planted  by  the  former.  This  Is  In  accord  with 
the  weight  of  authority. 

So.  a  purchaser  of  public  land  from  the 
United  States  was  held  entitled  to  crops  and 
Improvements  placed  thereon  by  a  settler,  In 
Floyd  v.  Itlcks,  14  Ark.  286.  58  Am.  Dec.  374. 
The  reply  of  the  plaintiff  to  the  plea  of  not 
guilty  In  trespass  was  that,  at  the  time  of 
the  trespass,  the  land  was  the  property  of 
the  I'nlted  States,  and  the  plaintiff  had  planted 
the  crops  In  accordance  with  the  custom  of 
settlers  to  occupy  and  Improve  public  land. 
The  court  said :  *4  It  Is  not  conceived  Im- 
portant to  discuss  the  Instructions  given  or 
refused,  because  we  think  It  appears  distinctly 
that  the  close  mentioned  In  the  declaration, 
was  not  the  close  of  the  plaintiff:  that  he 
neither  had  the  right  of  possession  nor  prop- 
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brought  to  recover  possession  of  a  crop  of 
wheat.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Howard  Baboook  and  Batter- 
ton  ft  Humphrey,  for  appellant: 

The  issuance,  to  an  Indian,  of  a  statutory 
patent  to  land  by  which  the  government 
holds  the  land  in  trust  for  the  Indian  for 
twenty-five  years,  and  the  raising  of  a 
crop  thereon,  amount  to  an  appropriation 
of  the  land,  so  that  it  is  no  longer  subject 
to  entry  or  settlement;  and  this  is  true 
oven  though  the  patent  be  erroneously  is- 
sued to  one  who  is  not  entitled  thereto. 

James  v.  Wilkinson,  2.  Kan.  App.  361,  42 
Pac.  735;  James  v.  (lermania  Iron  Co.  46 
<\  C.  A.  476,  107  Fed.  507;  Laughton  v. 
Madeau,  75  Fed.  780;  Centner  v.  Northern 
P.  K.  Co.  5  Land.  Dec.  311. 


What  constitutes  a  settlement  is  usually 
a  question  of  fact,  upon  which  the  decision 
of  the  Land  Office  is  conclusive. 

19  Am.  &  Eng.  Enc.  Law,  p.  319,  note; 
Bowman  v.  Davis,  12  Land  Dec.  415. 

An  act  of  settlement  is  complete  from 
the  instant  that  the  settler  goes  upon  the 
land  with  the  intention  of  making  it  his 
home,  and  performs  some  act  in  accord- 
ance with  the  law,  indicative  of  such  in- 
tent. 

Franklin  v.  Murch,  10  Land  Dec.  582; 
Hurt  v.  (tiffin,  17  Land  Dec.  162;  Bowles  v. 
Fraizer,  22  Land.  Dec.  310. 

Taking  possession  of  land,  either  with  or 
without  force,  under  the  United  States 
homestead  law,  is  invalid,  where  the  land 
is  in  actual  possession  of  one  who  has  no 
title,  but  a  mere  possession. 


erty,  and  therefore,  any  Instructions  pred- 
icated upon  the  Idea  of  his  right  to  recover 
would    be    In    their   nature    Improper." 

In  an  action  of  trespass,  brought  by  one 
who  had  entered  public  land,  against  another 
party,  for  tearing  down  fences  and  destroying 
crops,  it  was  held  that,  when  a  person  entered 
the  lands  of  the  United  States,  he  became 
the  owner  of  growing  crops  and  fences.  Gra- 
ham v.  Roark.  23  Ark.  ID.  The  court  said : 
*'  King  entered  the  land  on  the  25th  of  July. 
1856.  The  trespasses  were  committed  on  it  In 
the  next  month.  When  he  bought  the  land  of 
the  United  States,  the  crops  and  fences  upon  It 
were  his.  Floyd  v.  Kicks,  14  Ark.  200.  202. 
C8  Am.  Dec.  374 ;  McFarland  v.  Mathls,  10 
Ark.  r>62:  Gibbons  v.  Dillingham.  10  Ark.  13. 
50  Am.  Dec.  233.  Brock  v.  Smith,  14  Ark. 
43G.  is  not  in  conflict  with  these  cases,  and 
does  not  deny  the  right  of  King  to  the  crop 
and  improvements  upon  the  land  he  entered. 
In  that  case  the  trees  were  severed  from  the 
Boil,  and  had  become  personal  property  before 
the  land  was  entered.  On  page  43.">,  the  court 
expressly  affirm  Floyd  v.  Ricks,  and  distin- 
guish it  from  the  case  under  consideration." 

And | where  a  party  sowed  grain  on  land  when 
he  knew  that  his  pre-emption  right  would  ex- 
pire before  the  grain  matured,  and  after  the 
pre-emption  right  expired  allowed  a  stranger 
to  purchase  the  land  from  the  United  States, 
it  was  held  that  the  latter  was  entitled  to 
the  growing  crops.  Rasor  v.  Quails,  4  Blackf. 
286.   30   Am.   Dec.   286. 

And  where  a  party,  during  a  contest,  sowed 
Brain  on  homestead  land  and  loat  the  land  in 
the  contest,  and  abandoned  possession  before 
harvesting  the  crops,  It  was  held  that  he.  had 
no  right  thereafter  to  cut  and  carry  away 
the  same,  and  that  he  was  properly  convicted 
under  Kan.  Gen.  Stat.  par.  7157,  providing  that 
trespassing  Is  a  misdemeanor.  State  v.  Sails- 
berry.  49  Kan.  160,  30  Pac.  102. 

And  a  purchaser  from  >  the  government,  of 
public  land,  was  held  entitled  to  wheat  growing 
thereon,  planted  by  another.  Boyer  v.  Wil- 
liams. 5  Mo.  335,  32  Am.  Dec.  324. 

In  Atherton  v.  Fowler,  06  IT.  S.  r»13.  24  L.  ed. 
732.  where  a  claimant  of  land  forcibly  took 
possession  of  the  same  after  It  had  been  im- 
proved, the  former  occupant  was  held  entitled 
to  maintain  an  action  of  replevin  for  hay 
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taken  by  the  Intruder.  The  intrusion  was 
In  1862  and  1863.  and  act  of  Congress  March 
3,  1863.  provided  that  all  settlers  on  the  land, 
claiming  under  the  Vallejo  grant,  might  enter 
the  land  held  by  them  to  the  extent  of  their 
actual  possession,  and  acquire  a  patent  for 
the  same.  The  plaintiff  in  replevin  was  a 
settler  under  the  Vallejo  grant,  and  acquired 
a  patent  prior  to  the  trial.  This  related  back 
to  his  possession  under  the  Vallejo  grant.  The 
court  said :  "  When  the  hay  in  controversy 
was  cut,  the  defendants  knew,  or  should 
have  known,  that  they  were  mere  trespassers 
on  the  land  of  Page,  and  had  no  right  to  the 
hay."  This  Is  a  leading  case  upon  the  ques- 
tion of  rights  of  pre-emptioners  and  trespassers, 
but  Is  not  of  much  value  on  the  question  dis- 
cussed in  this  note.  It  shows,  however,  that 
the  party  acquiring  title  can.  by  relation  back 
to  his  entry,  claim  the  growing  crops  as  against 
a  trespasser  who  is  trying  to  jump  his  claim 
by  force. 

II.  Improvements. 

The  purchaser  from  the  government  is  en- 
titled to  the  Improvements  on  the  premises 
when  he  acquires  possession,  as  being  part  of 
the  real  estate,  in  some  cases  this  ruling 
Is  made  on  the  ground  that  a  statute  allowing 
the  defeated  party  to  remove  fixtures  Is  an 
interference  with  the  primary  right  of  the 
United  States  to  dispose  of  the  soli,  and  is 
unconstitutional.  In  most  of  the  cases,  relief 
is  denied  the  occupant  on  the  ground  that  the 
improvements  belong  to  the  purchaser  from 
the  government. 

So.  a  patentee  of  public  land  from  the 
United  States  was  held  entitled  to  Improve- 
ments made  thereon  by  a  prior  occupant,  it 
was  further  held  that  Oal.  act  March  3,  1868 
(Stat.  1867-8,  p.  708),  providing  that  an  in- 
habitant of  this  state,  who  has  put  Improve- 
ments upon  any  lands  of  the  United  States 
or  of  this  state,  or  has  the  right  of  possession 
of  such  Improvements,  may  remove  the  same 
within  six  months  after  the  land  has  become 
the  private  property  of  any  persons,  and  that 
houses,  barns,  buildings,  sheds,  fences,  or- 
chards, and  vineyards  shall  be  improvements, 
was  unconstitutional,  as.  If  valid,  a  sale  of  pub- 
lic lands  of  the  United  States  would  not  convey 
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Goodtcin  v.  McCabe,  75  Cal.  584,  17  Pac. 
705;  Athcrton  v.  Fowler,  96  U.  S.  513,  24 
L.  ed.  732;  Forbes  v.  Driseoll,  4  Dak.  336, 
31  N.  W.  633;  Durand  v.  Martin,  120  U.  S. 
369,  30  L.  ed.  677,  7  Sup.  Ct.  Rep.  587; 
Quimby  v.  Conlan,  104  U.  S.  423,  26  L.  ed. 
-801;  Mower  v.  Fletcher,  116  U.  S.  381,  29 
L.  ed.  593,  6  Sup.  Ct.  Rep.  409;  McBrown 
v.  Morris.  59  Cal.  68 :  Laurendeau  v.  Fugelli, 
1  Wash.  559,  21  Pac.  29 ;  Bishop  v.  Glassen 
(Cal.)  12  Pae.  258;  Hambleton  v.  Duhain, 
71  Cal.  136,  11  Pae.  865;  Bullock  v.  Rouse, 
81  Cal.  590,  22  Pac.  919. 
-  Crops  and  cultivation  of  land  are  notice 
of  the  occupation  of  such  land. 

Lagier  v.  Hunter,  7  Land  Dec.  92. 

The   claimant    is   not   prejudiced   by   the 
errors  of  land  officers  in   failing  to  allow 


his  entry  when  duly  presented,  or  to  note 
his  entry  of  record. 

Gilbert  v.  Spearing,  4  Land  Dec.  463; 
Goist  v.  Bottum,  5  Land  Dec.  643; 
Dougherty  v.  Buck,  16  Land  Dec.  187;  Ma- 
hin  v.  Chappell,  4  Land  Dec.  350;  Tur- 
ner v.  Bumgardner,  5  Land  Dec.  377 ; 
Adamson  v.  Blackmore,  16  Land.  Dec.  Ill; 
Re  Chase,  1  Land  Dec.  81. 

A  legal  application  to  enter  land  is, 
while  it  is  pending,  equivalent  to  an  actual 
entry,  so  far  as  the  applicant's  rights  are 
concerned,  and  its  effect  is  to  withdraw  the 
land  embraced  therein  from  any  other  dis- 
position until  such  time  as  it  may  be  finally 
acted  upon. 

Townsend  v.  Spellman.  2  Land  Dec.  77; 
Johnson  v.    Gjevre,   3  Land   Dec.   156;    Re 


absolutely  to  the  purchaser  all  that  It  pur- 
ported to  convey.  Collins  v.  Bartlett,  44  Cal. 
371.  The  court  said :  •'  If  houses,  fences, 
•orchards,  and  vineyards  on  the  lands  of  the 
United  States  are  real  estate,  they  are  as 
much  a  part  of  the  freehold  as  the  soil  Itself; 
and  the  statute,  by  giving  to  them  other 
names,  does  not  change  their  character,  or 
sever  then  from  the  land.  They  being  a  part 
of  the  freehold,  a  patent  Issued  In  the  usual 
form,  by  the  United  States,  would  convey  them 
to  the  purchaser  of  the  land,  and  the  state 
cannot  prevent  them  from  vesting  absolutely 
In  the  purchaser  by  virtue  of  the  patent, 
without  Interfering  with  the  primary  disposal 
of  the  public  lands  by  the  United  States. 
When  the  '  improvements '  are  In  fact  per- 
sonal property.  It  needs  -  not  the  aid  of  a 
statute  to  give  the  owner  the  right  to  remove 
them  from  the  land,  and  It  is  equally  clear 
that  the  statute,  so  far  as  it  purports  to 
give  the  claimant  the  right  to  remove  them 
from  lands  of  which  they  formed  a  part 
when  they  were  sold  and  conveyed  by  the 
United  States,  is  void,  because  in  conflict  with 
the  act  admitting  this  state  Into  the  Union." 

A  purchaser  of  public  land  was  held  en- 
titled to  all  the  improvements  made  upon  It 
at  the  time  of  his  purchase,  In  Blair  v.  Wor- 
ley.  2  III.  178.  It  was  further  held  that  111. 
act  February  23,  1819,  enabling  persons  to 
remove  fences  made  by  mistake  on  the  lands 
of  other  persons,  did  not  apply  to  United 
States  lands.  The  court  said :  "  Let  it  be 
asked  whether  any  law  of  this  state  could 
be  constitutionally  enacted,  which  should  pro- 
vide for  the  occupancy  of  any  portion  of  the 
lands  of  the  United  States,  and  that  indi- 
viduals should  place  fences  thereon,  and  that  a 
purchaser  from  the  government  of  the  United 
States,  should  not  disturb  the  same  for  one 
year  thereafter.  Surely  not,  and  yet  this 
would,  in  effect,  be  the  operation  of  the  2d 
section  of  this  act.  if  the  instructions  of  the 
circuit  court  in  this  case  were  correct." 

And,  where  a  rail  fence  was  placed  by 
mistake  on  United  States  land,  which  was 
afterwards  sold  by  the  government  to  a  third 
party.  It  was  held  that  the  purchaser  was 
entitled  to  the  fence.  Seymour  v.  Watson, 
5  Blackf.  555,  36  Am.  Dec.  556.  In  this 
case  the  parties  were  adjoining  proprietors, 
and  the  defendant  placed  his  fence  on  the 
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plaintiff's  land,  and,  after  the  lines  were  run, 
removed  it  to  his  own  land.  This  was  an 
action  of  trespass,  and  the  court  instructed 
the  Jury  that  the  rails  were  the  property 
of  the  plaintiff,  although  the  defendant  had 
placed  the  fence  on  the  land  by  mistake,  say- 
ing :  "  Being  the  property  of  the  United 
States  in  consequence  of  Its  annexation  to  the 
soil,  it  passed  to  the  plaintiff  by  virtue  of  his 
purchase  of  the  land  on  which  it  stood." 

And,  a  "fence  built  on  public  land  by  mistake 
was  held  to  pass  to  the  purchaser  from  the 
government,  and  the  removal  of  the  same  from 
the  purchaser's  premises  rendered  the  party 
liable  In  trespass.  Burlerson  v.  Teeple,  ?  6. 
Qreene,  542.  The  court  said  :  "  Although  In  a 
new  country  like  Iowa,  where  claims  are  made 
and  fences  built,  in  many  Instances,  before  the 
land  Is  surveyed,  the  principle  of  law  that, 
where  a  man  enters  land,  he  enters  all  the 
Improvements  upon  it.  may,  and  often  will, 
operate  oppressively.  Still  a  doctrine  so  well 
settled  in  the  books  cannot  be  made  to  yield 
to  particular  emergencies.  The  rule  applies 
with  rigor  to  those  who  honestly  supposed  they 
were  building  a  fence  upon  their  own  land, 
which,  however,  turns  out  upon  survey  to  have 
been  government  land." 

In  Rhea  v.  Hughes,  1  Ala.  219,  34  Am.  Dec. 
772.  where  It  was  held  that  an  improvement 
on  public  land  was  not  the  subject  of  a  levy, 
the  court  said :  "  The  settler  has  no  permis- 
sion from  the  government  to  enter  on  the 
lands ;  and  any  improvement  made  by  him 
may  inure,  to  the  benefit  of  another,  and 
must,  if  any  other  person  than  himself  pur- 
chases the  land  from  the  United  States." 

So,  under  Cal.  Civ.  Code,  f  660,  defining 
what  structures  shall  be  deemed  to  affix  to 
the  freehold,  it  was  held  that  engines  and 
boilers  annexed  to  the  land  passed  to  the 
grantee  of  the  United  States  when  he  acquired 
the  title.  But  it  was  held  that  machinery, 
which  had  been  detached  before  the  patentee's 
right  accrued  was  personal  property,  to  which 
he  acquired  no  title  under  the  grant  front 
the  United  States.  McKiernan  v.  Hesse.  51 
Cal.   594. 

And,  in  Attridge  v.  Billings,  57  111.  489,  it 
was  held  that  a  sale  by  the  United  States 
devested  an  occupant  of  all  interest  in  im- 
provements on  public  lands,  and  that  the 
Illinois  statute,  making  valid  contracts  for  the 
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McDonald,  15  Land  Dec.  257;  Re  Trelut,  3 
Land  Dec.  228;  Olson  v.  Traver,  20  Land 
Dec.  350. 

No  new  act  of  settlement  is  required  of 
one  on  land  at  the  date  of  its  becoming  sub- 
ject to  settlement. 

1  Land  Dec.  444;  Cathran  v.  Davis,  5 
Land  Dec.  250. 

Settlements  on  land  covered  by  an  entry 
take  effect  eo  instanti. 

Jackson  v.  Jackson,  1  Land  Dec.  112; 
Pool  v.  Moloughney,  11  Land  Dec.  197: 
McMichael  v.  Murphy,  20  Land  Dec.  147  ; 
Blauvelt  v.  Masd«n,  18  Land  Dec.  538; 
Dowman  v.  Moss,  10  Land  Dec.  526. 

Crops  and  improvements  upon  public 
land  in  possession  of  a  bona  fide  entry  man, 
where  there  is  a  contest  or  hearing  pending 
in  the  Interior  Department  to  determine  the 


title  to  the  land,  are  adjudged  to  belong  to* 
the  one  in  possession,  who  has  shown  the 
good  faith  which  would  entitle  him  to  ait 
entry  of  the  land  under  the  United  State* 
law. 

Michaelis  v.  Michaclis,  43  Minn.  123,  44 
N.  W.  1149;  Corbett  v.  Wood,  32  Minn. 
509,  21  N.  W.  734;  Empey  v.  Plugert,  64 
Wis.  603,  25  N.  W.  563;  Atherton  v.  Fowler,. 
96  U.  S.  513,  24  L.  ed.  732;  Kinney  v. 
Degman,  12  Neb.  237,  11  N.  W.  318. 

Mr.  Thomas  I*.  Bonek,  for  respondents: 

A  homesteader  is  a  purchaser. 

Red  River  d  L.  W.  R.  Co.  v.  Sture,  32 
Minn.  95,  20  N.  W.  229;  Carner  v.  Chic- 
ago,  St.  P.  M.  rf  O.  R.  Co.  43  Minn.  375,  45 
N.  W.  713;  Sturr  v.  Beck,  6  Dak.  71,  50  N. 
W.  486. 

The  purchaser  of  public  lands  from  the 


sale  of  improvements  on  public  lands,  and 
recognising  claims  upon  them,  and  giving  an 
action  for  their  protection,  expressly  provided 
that  such  claims  should  not  be  pleaded  or 
set  up  in  bar  of  any  action  by  a  bona  fide 
purchaser  of  sucb  lands  from  the  United 
States.  The  court  said :  "  Whatever  interest 
the  estate  of  Swanton  had  in  these  two 
quarter  sections  expired  on  the  sale  of  them 
by  the  United  States  to  James  '  Cole  and 
Thomas  Cole.  The  government  was  the  abso- 
lute owner  of  the  lands  up  to  the  date  of  the 
entry  and  purchase,  and  the  Coles  took  a 
title  to  the  lands  and  all  the  improvements 
upon   them,   entirely  free  and  unincumbered." 

So,  a  patent  was  held  to  transfer  to  the 
purchaser  the  full  legal  estate  of  the  land,  and 
authorised  an  action  of  trespass  by  the  pat- 
entee for  the  removal  of  a  house  built  on 
the  land  by  the  settler,  in  Cook  v.  Foster,  7 
111.  652.  This  ruling  was  irrespective  of  the 
pre-emption  laws,  as  it  was  not  insisted  that 
the  settler  entered  the  land  in  reference  to 
those  laws,  or  acquired  any  right  by  virtue 
of   them. 

So,  improvements  on  public  land  were  held 
to  be  the  property  of  the  purchaser  from  the 
government.  In  Weihorn  v.  Spears,  32  Miss. 
138.  In  this  case  the  prior  occupant,  who 
removed  the  same  after  the  purchaser  had 
made  the  entry  In  the  Land  Office  and  taken 
possession,  was  held  liable  In  trespass. 

In  Hlatt  v.  Brooks.  17  Neb.  33.  22  N.  W.  73. 
where  improvements  on  public  land  were  held 
sufficient  consideration  for  a  note  given  for 
the  purchase,  where  the  vendee  entered  Into 
possession,  and  entered  a  portion  of  the  land 
as  a  homestead,  it  was  said :  "  1  understand 
it  to  be  the  law  that,  when  a  pre-emptor  on  the 
public  domain  abandons  his  pre-emption,  and 
leaves  buildings  or  other  permanent  Improve- 
ments thereon,  he  abandons  such  improvements. 
And  another  pre-emptor,  who  becomes  entitled 
to  the  land  by  reason  of  such  abandonment, 
would  take  It  together  with  all  such  perma- 
nent improvements.  It  may  be,  considerations 
of  natural  justice  would  lead  to  the  conclusion 
that  a  person  who  puts  permanent  valuable 
Improvements  onto  a  tract  of  government  land, 
in  an  unsuccessful  effort  to  hold  it  by  virtue 
of  the  pre-emption  or  homestead  laws,  should 
be  allowed  to  take  such  Improvements  away  at 
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the  end  of  unsuccessful  litigation.  But  such 
a  rule  would  be  difficult  of  execution,  of 
doubtful  general  utility,  and  never  has  been 
applied  to  cases  of  this  kind." 

This  case  was  followed  in  Hill  v.  Pitt,  2 
Herdman  (Neb.)  151.  96  N.  W.  339,  where 
it  was  held  that  a  party  securing  a  pre-emption 
claim  on  public  land  was  entitled  to  the  Im- 
provements made  thereon  by  a  previous  set- 
tler. 

In  French  v.  Carr,  7  III.  664,  which  held 
that  Improvements  upon  public  lands  passed 
to  the  assignee  in  bankruptcy,  it  was  said: 
"  While  this  court  has  repeatedly  decided  that 
no  settler  acquires  a  right,  either  to  the  land,, 
or  the  improvements  which  he  chooses  to- 
make  upon  it,  as. against  the  United  States 
and  their  grantees  (see  cases  of  Blair  v.  Wor- 
ley,  2  111.  179;  Cook  v.  Foster,  7  III.  652)  it 
has  not  failed  to  conform  to  the  express  enact- 
ment of  the  legislature  on  this  sdbject,  and 
has  regarded  the  labor  of  the  actual  settler 
in  Improving  the  public  domain,  and  the  capi- 
tal expended  in  such  a  meritorious  pursuit, 
as  being  capable  of  forming  the  subject-matter 
of  a  variety  of  contracts  and  dealings  between 
citizen  and  citlten." 

111.  Removal  during  possession. 

Improvements  and  crops  which  can  be  de- 
tached without  Injury  to  the  soil  may  be 
removed  by  the  settler,  provided  this  is  done 
before  the  holder  of  the  title  acquires  posses- 
sion. 

A  party  entering  public  land  under  timber 
culture  law,  and  holding  possession  of  the 
same,  and  Anally  losing  title  In  a  contest  with 
a  pre-emptor,  is  entitled  to  wheat  sown  and 
harvested  by  him  while  he  was  In  possession. 
Rathbone  v.  Boyd,  30  Kan.  485.  2  Pac.  664. 
The  court  said :  '•  Therefore,  the  crops  grown 
and  actually  harvested  by  Shrock  while  in 
possession  of  the  land  are  to  be  regarded  as 
his  own  ;  and,  while  the  olaintlff  might  have  re- 
covered for  the  use  and  occupation  of  the 
premises,  he  could  not  maintain  an  action  of 
replevin  for  the  crops  so  grown  and  actually 
harvested  by  Shrock." 

In  State  v.  Salt  sherry,  49  Kan.  160.  30  Pac. 
192,  the  case  of  Rathbone  v.  Boyd,  30  Kan.  485. 
was  distinguished,  as  In  that  case  the  party 
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United  States  takes  everything  growing 
thereon. 

Rasor  v.  Quails,  4  Blackf.  286,  30  Am. 
Dec.  658 ;  Boyer  v.  Williams,  5  Mo.  335,  32 
Am.  Dee.  324 :  Floyd  v.  Ricks,  14  Ark.  286, 
58  Am.  Dec.  374. 

A  lease  of  Indian  lands  must  receive  the 
approval  of  the  Interior  Department  before 
it  becomes  valid. 

Act  of  Congress  Feb.  28,  1801,  chap.  383, 
26  Stat,  at  L.  p.  794,  and  acts  amendatory 
thereof;  United  Ntatc3  v.  Flour noy  Live- 
Stock  &  Real  Estate  Co.  71  Fed.  576,  69 
Fed.  886;  Pilgrim  v.  Beck,  69  Fed.  895; 
Buckhalter  v.  Xusum  9  Kan.  App.  885, 
Appx.  61  Pac.  310;  Const,  art.  22. 

The  crop  is  a  part  of  the  land,  and  passes 
with  it. 


H  err  on  v.  Herron,  47  Ohio  St.  544,  9  L. 
R.  A.  667,  21  Am.  St.  Rep.  854,  25  N.  E. 
420;  Carlisle  v.  Killibrexc,  89  Ala.  329,  0 
L.  R.  A.  617,  6  So.  756;  Jones  v.  Adams, 
37  Or.  473,  50  L.  R.  A.  388,  82  Am  St.  Rep. 
766,  59  Pac.  811,  62  Pac.  16. 

No  formal  rejection  of  an  application  for 
Indian  lands  was  necessary.  The  land  of- 
ficers have  express  instructions  to  entertain 
no  applications  for  Indian  lands. 

Vik  v.  Wambduska  (April  3,  1901) 
Watertown  Land  Dist. 

Corson,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  in  claim  and  delivery, 
brought  by  the  plaintiff  to  recover  posses- 
sion of  a  certain  crop  of  wheat  grown  in 


ma  kin  j?  the  entry  not  only  sowed  the  crop, 
but  remained  in  possession  of  the  land  until 
the  crop  was  harvested.  If  In  this  ease  Salis- 
berry  had  continued  in  possession  of  the  land 
until  after  the  rye'  had'beenrcut  and  harvested, 
the  court  said  •'  the  Rathbone  case  would 
apply." 

In  Crocker  v.  Donovan,  1  Okla.  165,  30 
Pac.  374,  which  held  that  Improvements  on 
public  land  were  taxable,  the  court  said : 
"  The  relation  of  the  homestead  entry  man, 
who,  by  his  entry  at  the  Land  Office,  has 
segregated  the  land  from  the  public  domain 
to  the  land  which  he  occupies  and  improves, 
is  sui  generin,  and  does  not  exactly  correspond 
to  any  of  the  tenancies  at  common  law,  but 
has  more  of  the  qualities  of  a  tenancy  for 
years,  .  .  .  and  the  law  is  well  settled 
that  a  tenant  for  years  ...  is  the  owner 
of  the  Improvements,  provided  he  removes 
them  within  the  term." 

A  homestead  settler  who  lost  the  land  in  a 
contest,  was  held  entitled  to  remove  his  im- 
provements where  this  could  be  done  without 
injury  to  the  soil.  Wlnans  v.  Beldler,  6  Okla. 
003.  52  Pac.  4().">.  The  question  arose  on  an 
application  for  an  injunction  against  the  re- 
moval of  improvements  on  the  around  that  they 
should  be  held  to  satisfy  any  damage  that 
might  be  recovered  in  a  pending  ejectment 
suit,  but  it  was  held  that  the  remedy  of 
attachment  would  be  sufficient.  Okla.  Laws, 
chap.  65,  ft  4,  provides  that,  when  a  person 
affixes  his  property  to  the  land  of  another. 
it  belongs  to  the  owner  of  the  land,  provided 
that  a  tenant  may  remove  from  the  demised 
property  during  the  term  anything  affixed  for 
the  purpose  of  trade,  manufacture,  ornament, 
or  domestic  use.  This  statute  was  applied, 
holding  that  It  was  but  a  re-enactment  of  the 
common  law,  and  claiming  that  the  distinction 
made  at  common  law  between  those  tenants 
who  carry  on  trade  and  those  who  erect  Im- 
provements for  agricultural  purposes  did  not 
apply,  saying :  .  "  Improvements  made  by  a 
settler  upon  government  land  are  placed  there 
with  the  consent  of  the  government,  and  at  a 
time  when  the  land  Is  not  the  property  of  an 
adverse  settler.  And  a  homestead  settler  can- 
not be  held  to  be  a  tenant  of  his  contestant." 
In  this  ease  the  Improvements  were  to  be  re- 
moved during  the  possession. 

In  Bingham  County  Agri.  Asso.  v.  Rogers. 
7v,  L.  R.  A. 


7  Idaho,  63,  59  Pac.  931,  it  was  held  that, 
where  a  person  had  entered  upon  public  land 
In  good  faith,  under  what  he  believed  to  be 
a  valid  ■  entry,  and  made  valuable  improve- 
ments thereon,  he  was  entitled,  upon  bis  entry 
being  defeated,  to  remove  such  Improvements 
after  reasonable  notice,  after  title  to  the  land 
had  been  finally  determined.  In  this  case, 
which  was  an  action  of  claim  and  delivery,  it 
was  held  that  a  fence  was  not  such  a  .fixture 
but  that  the  plaintiff  was  entitled  to  remove 
the  same. 

IV.  Relief  under  occupying  claimant  and  simi- 
lar acts. 

In  some  cases  relief  to  the  settler  has  been  # 
sought  under  an  occupying  claimant  act,  which 
usually  provides  that  the  defeated  party  In 
ejectment  may  recover  the  value  of  his  Im- 
provements which  were  made  by  him  "  In  good 
faith "  under  •*  color  of  title M  or  "  title  of 
record."  Some  cases  denying  such  relief  put 
it  on  the  ground  that  to  allow  a  claim  for 
improvements  as  against  a  purchaser  from 
the  government  would  contravene  the  organic 
act  of  the  state,  or  Interfere  with  the  func- 
tions of  Congress  In  relation  to  the  disposal 
of  public  lands.  Others  refuse  such  relief  on 
the  ground  that  a  settler  had  no  color  of 
title,  or  was  not  an  occupant  in  good  faith, 
or  that  he  was  a  trespasser  on  public  land, 
and  not  entitled  to  the  fruits  of  his  labor 
resulting  from  an  unlawful   act. 

In  the  following  cases  relief  was  denied 
on  the  ground  that  it  would  be  an  interference 
with  the  powers  of  Congress  as  to  the  disposal 
of   the  public  domain : 

So,  where  plaintiff  In  ejectment  recovered  on 
a  patent  based  on  a  homestead  entry,  and  the 
defendant  relied  upon  an  old  Spanish  grant, 
it  was  held  that  the  latter  could  not  assert 
a  claim  for  Improvements  under  N.  M.  Comp. 
Laws,  ft  2581,  requiring  the  payment  of  the 
value  of  Improvements.  This  was  on  the 
ground  that  the  defendant  did  not  avail  him- 
self of  act  of  Congress  March  3.  1891.  estab- 
lishing a  court  of  private  land  claims,  and 
providing  that  a  settler  under  the  land  laws 
of  the  United  States  shall  have  a  valid  title 
as  against  a  person  who  does  not  take  advan- 
tage of  that  act.  Chavez  v.  Chavez  de  San- 
chez, 7  N.  M.  58,  32  Pac.  137.     The  court  said : 
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the  year  1001  on  a  tract  of  land  in  Roberts 
county.  The  plaintiff  claimed  to  have  a 
special  interest  in  this  crop  of  wheat,  which 
consisted  of  about  1,200  bushels,  by  virtue 
of  a  chattel  mortgage  given  by  the  de- 
fendant Hoist  to  the  plaintiff  to  secure  the 
payment  of  $300,  and  a  seed- wheat  lien  for 
the  sum  of  $80  for  grain  furnished  from 
which  the  crop  in  controversy  was  grown. 
Defendant  Lane  answered  by  general 
denial,  and  the  defendant  Hoist  made  de- 
fault. Verdict  was  directed  by  the  court  in 
favor  of  the  defendant  Lane,  and  from  this 
judgment  the  plaintiff  has  appealed. 

The  facts  may  be  briefly  stated  as  fol- 
lows: The  land  upon  which  the  crop  was 
grown  was  allotted  Indian  land  under 
what   is   known  as  the   "  Dawes   act,"   and 


which  allotment  was  made  some  years  prior 
to  the  year  1899,  and  before  any  of  the 
parties  to  the  action  had  any  connection 
with  the  land.  The  patent  issued  to  the 
Indian  was  a  preliminary  patent,  by.  which 
the  government  held  the  land  in  trust  for 
the  Indian  for  a  term  of  twenty-five  years. 
The  allottee  was  in  fact  a  Santee  Indian, 
and  was  not  entitled  to  an  allotment  upon 
the  Sisseton  and  Wapeton  Reservations, 
within  which  the  land  was  situated.  On 
July  10,  1899,  the  allottee,  John  Wing, 
leased  the  land  to  one  Charles  Larson,  and 
thereafter,  on  the  16th  day  of  November, 
the  said  lease  was  assigned  to  the  plain- 
tiff bank,  anoSthereafter.  on  the  10th  day 
of  March,  1901,  >he  same  was  assigned  by 
the    bank    to    the  "Hefendant    Hoist.      This 


"  There  could  be  no  rightful  possession  In 
plaintiffs  In  error,  and  the  law  was  not  In- 
tended to  be  available  In  behalf  of  a  party 
wrongfully  In  possession  ;  nor  does  this  statute 
apply  to  this  case,  for  the  further  reason 
that  such  a  lien  would  Interfere  with  the 
disposition  of  the  public  lands  of  the  United 
States." 

A  cabin  and  fences  not  attached  to  the  soil 
and  forming  no  part  of  the  realty,  placed 
thereon  by  a  settler,  were  held  to  be  merely 
personal  property,  and  did  not  pass  to  another 
under  a  patent.  Pennybecker  v.  McDougal.  48 
Cal.  160.  This  was  an  action  of  replevin, 
and  the  court  said  that,  if  the  posts  were  set 
In  the  ground  so  that  the  fence  was  a  part  of 
^the  realty,  the  measure  of  damages  was  erro- 
neous, in  that  it  was  worth  In  the  ground,  before 
Its  removal.  $200,  and,  after  its  removal,  was 
worth  only  $75.  The  court  said :  "  If  the 
plaintiff  had  sued  for  the  damage  to  the  free- 
hold, he  might  have  recovered  the  value  of  the 
fence  as  It  stood  If  It  was  a  part  of  the  realty." 
It  was  also  held  that  Pal.  act  March  30. 
1868  (Stat.  1807-8.  p.  708),  providing  that 
any  Inhabitant  who  has  placed  improvements 
on  United  States  lands  shall  have  the  right 
to  remove  such  Improvements,  and  shall  not 
be  liable  for  their  removal,  and  houses,  barns, 
buildings,  sheds,  and  fences  shall  be  deemed 
Improvements,  was  in  violation  of  the  act  of 
Congress  admitting  California  into  the  T'nion. 

But  a  lessee  was  held  entitled  to  remove 
his  improvements  where  the  plaintiff  In  eject- 
ment Introduced  in  evidence  a  lease  giving  that 
/.rlvllege,  and  waited  six  years  after  the  lease 
terminated  before  commencing  the  action  in 
ejectment.  It  was  further  held  that  X.  M.  Comp. 
Laws  1884.  X  21*70,  providing  compensation 
for  improvements  In  ejectment,  where  the  de- 
fendant has  title  from  the  government  of 
Spain.  Mexico,  or  the  United  States,  did  not 
apply  to  a  squatter.  Maxwell  Land  (Irant  Co. 
v.  Santlstevan.  7  X.   M.  1,   32  Pac.  44. 

A  homestead  filing  was  held  not  to  lie  suffi- 
cient color  of  title  to  enable  si  party  to  claim 
the  benefit  of  the  occupying  claimant  act.  In 
Woodruff  v.  Wallace.  3  Okla.  355,  41  Pac.  357. 
It  was  further  held  that  no  Hen  for  improve- 
ments could  be  had  under  Okla.  Stat.  p.  865. 
providing  for  compensation  for  improvements 
by  an  occupying  claimant,  as  such  statute  did 
not  provide  for  an  adjudication  of  rights  be- 
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tween  claimants  occupying  land  the  title  to 
which  was  in  the  T'nlteth States ;  and  it  wan 
held  that,  if  it  had.  it  wouUJ  have  contravened 
Oklahoma  organic  act,  9  6.  'providing  that  no 
law  shall  be  passed  interfering  with  the  pri- 
mary disposal  of  the  soil.  This  ruling  was  an 
affirmance  by  a  divided  court  of  the  decision 
below,  two  being  for  affirmance,  two  for  re- 
versal, and  one  not  sitting.  In  this  case 
the  homestead  entry  of  the  claimant  had  been 
canceled  for  fraud,  and  the  plaintiff  obtained 
a  mandatory  Injunction  compelling  him  to 
vacate  the  premises,  and  prohibiting  trespas- 
sing. 

This  wns  approved  and  followed  In  Calhoun 
v.   McCornack.   7  Okla.   349.   54   Pac.   49,3. 

So,  an  unsuccessful  contestant  for  a  tow:i- 
slte  lot,  making  improvements  in  good  faith, 
and  in  possession,  was  held  not  entitled  to 
hold  possession  until  his  improvements  were 
appraised  and  paid  for.  under  the  occupying 
claimant  law.  Cook  v.  McCord,  13  Okla.  500. 
75  Pac.  294.  This  was  on  the  ground  that 
the  enforcement  of  this  law  in  such  a  case 
would  conflict  with  the  organic  act  of  the  terri- 
tory of  Oklahoma. 

So.  In  Mffiannon  v.  Straight  ledge.  37  Kan. 
87.  14  Pac.  452.  It  wns  held  that  Kan.  Laws 
1874,  chap.  7ft,  I  2,  providing  that  the  pur- 
chaser of  Indian  lands  shall  be  reimbursed  his 
purchase  money  where  the  title  falls,  was  in 
contravention  of  the  act  of  admission,  Janu- 
ary 29.  1801,  prohibiting  legislation  as  to 
Indian  lands.  In  this  case  the  plaintiff  con- 
ceded that  the  defendant  was  entitled  to 
compensation  for  improvements  claimed  under 
Civil  Code,  I  (Mil,  allowing  compensation  in 
ejectment. 

And  an  Indian  owner  of  land  was  held 
entitled  to  recover  in  ejectment  without  com- 
pensating the  defendant  for  improvements,  un- 
der Kan.  Code,  I  608  (Laws  1873,  chap.  102 1. 
requiring  the  payment,  by  the  claimant,  of  the 
value  of  Improvements.  Maynes  v.  Veale,  20 
Kan.  874.  In  this  case  the  Indian  allottee  held 
under  a  treaty  stipulating  that  the  land  shall 
be  exempt  from  levy  or  sale,  and  shall  be  dis- 
posed of  only  to  the  United  States,  or  to 
Indians  by  permission  of  the  President.  The 
defendant  held  title  under  a  patent  issued  to 
plaintiff's  father,  which  was  conceded  to  be 
void. 

In  Krause  v.  Means,  12  Kan.  335,  a  grantee 


1903. 


Reservation  State  Bank  v.  Holst. 


805 


lease  was  not  made  in  accordance  with  the 
rules  and  regulations  of  the  Department 
of  the  Interior,  and  was  not  approved  by 
the  Secretary  of  the  Interior,  but  was  an 
ordinary  lease  of  the  land  in  question.  On 
the  16th  day  of  November,  1900,  the  defend- 
ant Hoist  secured  a  document  from  John 
Wing,  purporting  to  be  a  relinquishment 
of  the  land  in  question,  with  the  intention 
of  making  a  homestead  entry.  On  the 
same  day  the  said  Hoist  made  an  applica- 
tion to  the  Land  Office  at  Watertown  for  a 
homestead  filing  upon  the  land,  together 
with  the  necessary  fees,  but  said  homestead 
filing  was  returned  to  the  defendant  Hoist 
by  the  officers  of  the  Land  Office  at  Water- 
town  on  the  29th  day  of  January,  1901, 
without    any    action    being   taken    thereon. 


of  an  Indian  allottee  Improved  land,  the  In- 
dian having  no  right  to  convey.  Subsequently 
the  Indian  acquired  a  patent,  and  conveyed  the 
land  to  another,  who  recovered  In  ejectment. 
It  was  held  that  the  occupant  was  entitled  to 
the  benefit  of  the  Kansas  occupying  claimant 
act.  (Code  1868,  |  601,  Comp.  Laws  1862. 
chap.  25,  |  1),  providing  compensation  to  the 
party  in  quiet  possession  and  holding  the  same 
by  bond  under  a  person  claiming  title  by  deed 
duly  recorded.  The  court  said :  "If  Mrs. 
Wooden  [the  Indian  patentee]  were  plaintiff  In 
the  action  seeking  to  recover  possession.  It  Is 
probable  she  would  be  entitled  to  both  land  and 
Improvements  (though,  as  tbat  question  is  not 
before  us,  we  do  not  decide  it).  But  this  prop- 
erty protection  guaranteed  to  the  Indian 
owner  is  a  personal  privilege,  and  does  not 
run   with   the   land." 

But  In  McGannon  v.  Straightledge,  37  Kan. 
87,  14  Tac.  452,  the  court  criticized  Krause  v. 
Means,  12  Kan.  335,  referred  to  as  decisive 
that  the  successful  litigant  must  pay  the 
defeated  claimant  his  purchase  money,  and 
said :  "  That  decision,  which  was  concurred  In' 
by  only  two  members  of  this  court,  gave  the 
defeated  party  the  benefit  of  the  occupying 
claimant's  act.  It  was  said :  '  He  is  within 
the  spirit  of  the  law  which  aims  to  secure  com- 
pensation to  him  who,  in  a  mistaken  conviction 
of  ownership,  meliorates  the  land  he  occupies 
with  lasting  and  valuable  Improvements.'  We 
have  no  inclination  to  criticize  or  question 
that  decision,  so  far  as  it  is  based  upon  the 
equitable  doctrine  that  a  person  receiving  the 
benefits  of  improvements  shall  make  compen- 
sation therefor.  Further  than  that,  we  are  un- 
willing to  go." 

Some  cases  refuse  relief  to  the  settler  on 
the  ground  that  he  has  no  color  of  title. 

In  an  action  by  a  patentee  to  recover  pos- 
session of  mineral  land,  the  answer  was  that 
the  defendant  was  the  owner  by  virtue  of  a 
town-site  entry,  a  counterclaim  for  improve- 
ments, and  plea  of  estoppel ;  but  It  was  held 
that  the  doctrine  of  estoppel  could  not  be  in- 
voked where,  at  the  time  the  improvements 
were  made,  the  party  was  acquainted  with  the 
true  character  of  his  title,  or  with  the  fact 
that  he  had  none.  Steel  v.  St.  Louis  Smelting 
&  Ref.  Co.  106  U.  S.  447,  27  L.  ed.  226,  1 
Sup.  Ct.  Rep.  380.  The  court  said :  "  It  will 
not  be  pretended  that  the  defendants  did  not 
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During  the  years  1899  and  1900  a  consider- 
able amount  of  breaking  was  done  by  the 
bank,  and  the  said  Hoist,  in  order  to  se- 
cure the  benefit  of  the  breaking,  and  to  pro- 
vide for  the  repayment  of  the  money  ex- 
pended by  the  bank  upon  March  10,  1901, 
took  an  assignment  of  the  lease  from  the 
bank,  and  upon  the  1st  day  of  April,  1901, 
Hoist  began  plowing  upon  the  land,  and 
about  the  middle  of  the  same  month  the 
grain  was  sown,  resulting  in  the  crop 
which  is  the  subject  of  this  action.  In 
payment  of  the  lease  so  assigned  to  Hoist, 
amounting  to  $300,  and  to  secure  $80  for 
seed  wheat  to  seed  the  land,  Hoist  executed 
a  chattel  mortgage  to  the  plaintiff,  under 
which  it  seeks  to  recover  the  wheat  in  con- 
troversy.    Hoist  cared  for  the  said  crop  of 


understand  all  about  the  title  to  the  land ; 
they  knew  that  it  was  vested  in  the  United 
States.  And  we  must  presume  that  the  pat- 
entee gave  notice  of  his  purpose  to  acquire  it, — 
such  as  the  law  required.  .  .  .  It  is  a  con- 
clusion, from  the  issuing  of  the  patent,  that 
this  requirement  was  complied  with,  and, 
therefore,  it  cannot  be  said  here  that  the  pat- 
entee did  not  give  notice  of  his  purpose.  This 
notice,  as  Justly  observed  by  the  court  below, 
was,  of  Itself,  a  warning  to  all  who  were  upon 
the  land  and  were  about  to  erect  improvements 
upon  It,  that  the  patentee  was  applying  for  a 
patent,  and  thus  seeking  to  obtain  the  title." 

So.  where  title  to  known  mineral  land  could 
not  be  acquired  under  town-site  law,  and  an 
entry  of  the  town  site  was  Invalid  so  far  as 
It  affected  mineral  property.  It  was  held  that, 
as  between  a  patentee  of  a  placer  mining  claim 
and  the  town-site  occupant,  the  latter  was  not 
entitled  to  any  allowance  for  Improvements  on 
the  property,  under  Dakota  Code,  $  641,  pro- 
viding for  improvements  made  by  an  occupying 
claimant  under  color  of  title.  Deffeback  v. 
Hawke.  115  T\  S.  392,  29  L.  ed.  423,  6  Sup. 
Ct.  Rep.  95,  Affirming  4  Dak.  20,  22  N.  W. 
480.  The  court  said :  "  There  can  be  no 
color  of  title  in  an  occupant  who  does  not 
hold  under  any  Instrument,  proceeding,  or 
law  purporting  to  transfer  to  him  the  title, 
or  to  give  to  him  the  right  of  possession.  And 
there  can  be  no  such  thing  as  good  faith  In 
an  adverse  holding,  where  the  party  knows 
that  he  has  no  title,  and  that,  under  the  law, 
which  he  Is  presumed  to  know,  he  can  ac- 
quire none  by  his  occupation.  Here  the  de- 
fendant knew  that  the  title  was  in  the  United 
States,  that  the  lands  were  mineral,  and  were 
claimed  as  such  by  the  plaintiff,  and  that  title 
to  them  could  be  acquired  only  under  the  laws 
providing  for  the  sale  of  lands  of  that  charac- 
ter; and  there  Is  no  pretense  that  he  ever 
sought,  or  contemplated  seeking,  the  title 
to  them  as  such  lands,  or  claimed  possession 
of  them  under  any  local  customs  or  rules  of 
miners  In  the  district."  In  the  Dakota  court 
It  was  held  that  no  claim  for  improvements 
could  be  made  under  Dak.  Civ.  Code,  |  641, 
providing  that,  In  an  action  for  the  recovery 
of  real  property  on  which  improvements  have 
been  made  by  the  defendant  holding  under 
color  of  title  in  good  faith,  the  value  of  such 
Improvements  must  be  allowed  as   a  counter- 
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grain  until  it  was  ready  to  harvest.  Some 
time  in  March,  1901,  the  defendant  Lane 
caused  lumber  to  be  placed  upon  the  land, 
and  thereafter  a  small  builuing  was  erected 
thereon,  and,  some  time  in  the  month  of 
April,  Lane  began  his  alleged  residence 
upon  the  said  land.  Lane  never  attempted 
to  do  any  work  on  that  part  of  the  land 
upon  which  the  wheat  was  raised.  Upon 
the  24th  day  of  May,  1901,  Lane  made  an 
alleged  homestead  entry  upon  the  land, 
and  received  a  receiver's  receipt  therefor. 
Thereafter  an  action  was  brought  by  Lane 
against  Hoist  to  restrain  him  from  inter- 
fering with  or  harvesting  said  crop  of 
grain,  and  on  July  22d  an  order  was  issued 
by  the  circuit  court  of  Roberts  county 
restraining    Hoist    from    intenering    with 


claim,  as  the  statute  could  have  uo  operation  on 
lands  so  long  as  they  were  the  property  of 
the  United  States,  and  the  patent  from  the 
the  government  would  carry  title  free  from 
every  adverse  claim.  It  was  further  held  that 
act  of  Congress  June  1,  1874,  1  U.  S.  Rev. 
Stat.  Supp.  2d  ed.  10,  18  Stat,  at  L.  50. 
chap.  200.  V.  8.  Comp.  Stat.  1901,  p.  581, 
providing  for  the  benefit  of  occupying  claimants 
having  colpr  of  title  In  good  faith,  al- 
though the  title  of  the  plaintiff  In  the  action 
may  have  been  granted  by  the  United  States 
after  said  improvements  were  so  made,  did 
not  apply,  as  the  Improvements  were  made 
after  notice  of  plaintiff's  possession  of  the 
premises. 

A  party  making  an  Improvement  on  public 
land,  knowing  that  he  had  no  title,  and  that 
the  land  was  open  to  sale  for  its  minerals, 
was  held  to  have  no  claim  to  compensation  for 
Improvements  where  the  government  sold  and 
patented  the  land  to  another,  in  Sparks  v. 
Pierce.  115  U.  8.  408,  29  L.  ed.  428.  6  Sup. 
Ct.  Rep.  102.  The  court  said :  "  A  person  who 
makes  Improvements  upon  public  land,  know- 
ing that  he  has  no  title,  and  that  the  land  Is 
open  to  exploration  and  sale  for  its  minerals, 
and  makes  no  effort  to  secure  the  title  to 
It  as  such  land  under  the  laws  of  Congress, 
or  a  right  of  possession  under  the  local  cus- 
toms and  rules  of  miners,  has  no  claim  to  com- 
pensation for  his  Improvements  as  an  adverse 
holder  in  good  faith,  when  such  sale  is  made 
to  another,  and  the  title  Is  passed  to  him  by 
a   patent  of  the  United   StateB." 

And  an  occupant  of  land  granted  to  a  rail- 
road company,  which  land  was  not  subject  to 
homestead  entry,  was  held  not  entitled  to  the 
benefits  of  Wis.  Rev.  Stat.  1878,  |  3096,  pro- 
viding compensation  for  Improvements  made 
under  color  of  title  in  good  faith.  In  Whit- 
comb  v.  Provost.  102  Wis.  278,  78  N.  W.  432. 
The  court  said :  "  By  the  stipulation  of  facts, 
It  appears  that  the  defendant  knew  before 
his  entry  that  the  lands  which  he  entered 
were  part  of  the  'Omaha  land  grant.'  It 
seems  very  probable  that  he  should  have  an- 
ticipated that  his  claim  to  the  land  was  liable 
to  be  disputed.'* 

So.  a  party  in  possession  of  government  land 
for  five  years,  expecting  to  purchase,  was  held 
not  to  have  color  of  title  sufficient  to  claim 
70  L.  R.  A. 


the  possession  of  the  crop  in  question. 
Lane,  after  the  order  of  injunction  was 
served,  harvested  the  crop  sown  and  raised 
by  Hoist,  and  to  recover  this  grain  this 
action  is  instituted. 

There  was  evidence  tending  to  prove  that 
Hoist  had  a  house,  barn,  and  granary  upon 
the  land  in  controversy  during  the  summer, 
and  that  he  moved  into  the  house  and  lived 
there  a  part  of  the  time.  There  was  also 
evidence  tending  to  prove  that  Hoist,  on 
June  13,  1901,  again  renewed  his  applica- 
tion at  the  Land  Office  to  enter  the  land  as  a 
homestead,  and  was  informed  that  the  same 
had  been  entered  by  the  defendant  I^ane. 
and  that  thereupon  he  gave  notice  that  he 
would  contest  the  right  of  Lane  to  enter  the 
same.     It  will  thus  be  seen  that  the  right 


compensation  for  improvements,  as  against  a 
purchaser  from  the  government,  under  Iowa 
Code,  |  1070.  permitting  a  claimant  occupy- 
ing land  under  color  of  title  to  recover  for 
improvements  made  in  good  faith.  Snell  v. 
Mechan.  80  lown.  53.  45  N.  W.  308.  The  court 
said :  "  A  mere  trespasser,  who  makes  no 
claim  of  right  or  title,  and  merely  hopes  some 
day  to  buy  the  land,  cannot  burden  It  with 
charges   for   Improvements." 

A  party  was  held  to  have  no  claim  for  im- 
provements where  he  alleged  that  he  occupied 
the  land  In  good  faith,  believing  It  to  be 
vacant,  but  he  did  not  allege  that  he  asserted, 
or  attempted  to  assert,  any  claim  of  right  by 
location,  pre-emption,  or  otherwise.  Powell  v. 
Davis.  19  Tex.  380.  The  court  said :  "It  Is 
too  plain  for  discussion,  that  the  mere  belief 
that  the  land  was  vacant  cannot  constitute 
such  a  possession  In  good  faith  as  will  en- 
title the  party  to  maintain  an  action  against 
the  owner  for  compensation  for  Improvements 
made  upon  the  land." 

A  settler  on  public  land,  who  had,  by  mis- 
take, obtained  a  filing  under  pre-emption  laws, 
which  had  been  withdrawn  In  favor  of  a  rail- 
road company  having  a  grant  to  the  land,  was 
held  not  entitled  to  the  benefit  of  Kan.  Laws 
1873,  p.  203.  giving  an  occupying  claimant 
benefit  for  his  improvements  where  he  is  In 
quiet  possession,  and  can  show  a  plain  and 
connected  title  In  law  or  equity,  derived 
from  the  records  of  some  public  office.  Cen- 
tral Branch  Tnlon  P.  R.  Co.  v.  Hardenbrook, 
21  Kan.  440.  In  this  case  the  homestead  en- 
try was  canceled  In  the  Land  Office,  and  there- 
fore he  had  no  title  of  record. 

The  fact  that  the  occupant  has  no  title  Is  a 
good  cause  for  refusing  relief. 

In  an  action  by  a  patentee  from  the  state 
against  an  occupant  for  the  possession  of  land, 
the  defendant  claimed  that  the  act  of  Con- 
gress of  March  2,  1849.  devoting  a  part  of  the 
swamp  land  In  Louisiana  to  the  state,  provided 
that  the  grant  should  not  embrace  swamp 
lands  which  were  claimed  or  held  by  Indi- 
viduals, and  that  the  land  sued  for  was  swamp 
land  and  was  claimed  five  years  before  the 
plaintiff  purchased  his  warrant.  It  was  held 
that  the  defendant  showed  no  title,  as  the 
proviso  meant  to  except  the  land  of  those  who 
held  title  which  could  be  enforced  at  law,  and 
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to  the  land  upon  which  the  wheat  was 
grown  is  a  subject  of  contest  between  the 
said  Hoist  and  the  said  Lane  before  the 
United  States  Land  Office,  Hoist  claiming  it 
by  virtue  of  an  entry  upon  the  land  in 
1900  and  an  application  to  enter  made  at 
that  time,  and  also  by  virtue  of  his  entry 
upon  the  land  and  his  improvements  made 
in  the  spring  of  1901,  and  the  second  appli- 
cation to  be  permitted  to  ei..or  the  same; 
and  that  Lane  claims  by  virtue  of  an  entry 
made  in  the  spring  of  1901,  improvements 
made  thereon,  and  an  application  made  to 
the  Land  Office,  and  the  acceptance  of  the 
same. 

Such  a  controversy  is  within  the  exclu- 
sive jurisdiction  of  the  Land  Department, 
and,  while  a  contest  is  pending,  courts  have 


no  jurisdiction  to  determine  the  rights  of 
the  respective  parties  to  the  land  involved 
in  that  controversy,  but  the  courts  recog- 
nize the  fact  that  two  parties  may  acquire 
peaceable  possession  of  the  same  tract  of 
land,  and  will,  while  a  contest  is  pending 
before  the  Land  Department  to  determine 
the  rights  of  the  respective  parties  to  pre- 
empt the  same,  protect  such  parties  in  their 
possession  until  such  contest  is  terminated. 
In  the  leading  case  of  Atherton  v.  Fowler, 
96  C.  S.  513,  24  L.  ed.  732,  the  Supreme 
Court  of  the  United  States  says:  "  Un- 
doubtedly there  have  been  cases,  and  may 
be  cases  again,  where  two  persons  making 
settlement  on  different  parts  of  the  same 
quarter  section  of  land  may  present  con- 
flicting claims  to  the  right  of  pre-emption 


that  the  defendant  was  not  entitled  to  any  com- 
pensation for  his  Improvements.  Lawrence  v. 
Grout,   12  La.  Ann.  835. 

And,  In  an  action  by  an  assignee  of  a  pat- 
entee against  an  occupant  of  land  for  the  pos- 
session, it  was  held  that  the  settler,  even  with 
the  hope  of  pre-emption,  not  making  an  entry, 
had  acknowledged  that  he  had  no  title,  and 
improvements  made  by  him  were  at  his  own 
risk.  Gibson  v.  Hutchins,  12  La.  Ann.  545, 
«8  Am.  Dec.  772.  The  court  said :  •'  But. 
when  the  government  parts  with  the  title  to  a 
third  person,  that  title  carries  with  It  such  in- 
separable ameliorations  as  the  land  may  have 
received  from  the  settler.  The  settler  has  no 
claim  upon  the  owner." 

In  Gibson  v.  Hutchins.  12  La.  Ann.  545,  68 
Am.  Dec.  772,  the  cases  of  Pearce  v.  Frantum, 
16  La.  422,  Kellam  v.  Rlppey,  3  Rob.  (La.)  138. 
and  Williams  v.  Booker,  12  Rob.  (La.)  253. 
were  overruled,  the  court  saying :  "  These 
cases  were  fully  considered  by  this  court  be- 
fore determining  the  case  of  Hemkln  v.  Overly, 
(MSS)  decided  at  Monroe  last  summer,  and 
were,  in  one  particular,  overruled.  We  found 
ourselves  unable  to  class  a  mere  possessor  of 
the  public  lands  of  the  United  States,  even 
with  the  hope  of  a  future  entry  by  pre-emp- 
tion, amongst  '  possessors  In  good  faith.*  In 
other  words,  we  could  not  consider  an  expec- 
tation of  getting  a  title  as  a  title,  which 
would  put  the  possessor  In  good  faith.  The 
•overruled  cases  conceded  to  a  settler  upon  the 
United  States  lands,  who  possessed  with  the 
hope  of  securing  a  pre-emption,  the  right  of 
retaining  the  land  against  a  vendee  or  patentee 
of  the  United  States  government,  until  such 
patentee  should  reimburse  the  settler  the  in- 
creased value  of  the  property  as  resulting  from 
Improvements  and  expenses  upon  it  during 
the  settlement/' 

In  an  action  by  the  holder  of  a  receiver's  cer- 
tificate showing  that  the  land  was  located  by 
his  grantor  with  a  state  Internal  Improve- 
ment warrant,  against  an  occupant,  it  was 
held  that  the  question  of  Improvements,  the 
value  of  which  was  claimed  In  reconvention, 
should  be  reserved,  as  the  evidence  was  too  in- 
definite. Doles  v.  Cockrell,  10  La.  Ann.  540. 
The  court  said :  "  It  does  not  appear  precisely 
when  they  were  made.  If  before  the  entry, 
under  the  authority  of  the  case  of  Hoi  Ion  v. 
Sapp,  4  La.  Ann.  519,  the  defendant  Is  entitled 
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to  nothing  for  them,  unless,  perhaps,  he  al- 
leges and  proves  that  he  was  In  a  situation 
to  avail  himself  of  the  pre-emption  laws  at  the 
time  he  made  the  Improvements  with  that  view. 
If  they  were  made  after  the  entry,  the  article 
500  of  the  Civil  Code  would  seem  to  apply  to 
the  case,  and  the  plaintiff  would  have  his 
election  to  keep  the  improvements,  upon  re- 
imbursing to  the  owner  of  the  materials  their 
value  and  the  price  of  the  workmanship,  or 
to  compel  the  defendant  to  take  away  or  de- 
molish the  same  at  his  own  expense." 

The  doctrine  Intimated  In  this  and  the  fol- 
lowing case,  that  an  entry  with  expectation 
of  pre-empting  the  land  might  give  the  occu- 
pant a  claim  for  his  improvements,  seems  to  be 
settled  otherwise  in  the  case  of  Gibson  v.  Hut- 
chins. 12  La.  Ann.  545,  68  Ann.  Dec.  772, 
supra. 

Improvements  made  on  public  lands,  where 
the  party  was  not  In  a  situation  to  avail  him- 
self of  the  pre-emption  laws,  were  held  not  to 
entitle  the  settler  to  the  value  of  his  Im- 
provements In  reconvention.  Hollon  v.  Sapp, 
4  La.  Ann.  519.  The  court  said :  "  This  case 
does  'not  differ  in  principle  from  that  of  Jen- 
kins v.  Gibson,  3  La.  Ann.  204,  In  which  we 
held  that  Improvements  made  upon  the  public 
lands,  where  the  party  making  them  Is  not  In 
a  situation  to  avail  himself  of  the  pre-emp- 
tion laws,  cannot  form  the  subject  of  a  con- 
tract. The  counsel  for  the  defendant  con- 
troverts the  correctness  of  that  decision,  and 
contends  that,  under  article  500  of  the  Civil 
Code,  the  defendant  Is  entitled  to  recover  the 
value  of  the  materials  employed  by  him,  and 
the  cost  of  the  workmanship,  even  If  he  were 
a  possessor  in  bad  faith.  We  are  of  opin- 
ion that  this  article  of  the  Code  Is  not  appli- 
cable to  materials  used,  and  labor  expended. 
In  making  settlements  on  the  national  do- 
main." 

Where  plaintiff  recovered  land  on  a  title 
from  the  United  States,  by  pre-emption  and 
purchase,  the  defendant  claimed  title  under 
a  conveyance  from  the  ancestor  of  plaintiff; 
but  this  conveyance  had  never  been  accepted 
by  him.  It  was  held  that  the  defendant  was 
not  entitled  to  the  value  of  improvements,  as 
he  knew  that  he  held  without  title.  Herrlot 
v.   BroiiBsard,  4  Mart.  N.  S.  260. 

The  refusal  of  relief  Is  proper  where  the  oc- 
cupant is  not  one  In  '*  good  faith." 
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grain  until  it  was  ready  to  harvest.  Some 
time  in  March,  1901,  the  defendant  Lane 
caused  lumber  to  be  placed  upon  the  land, 
and  thereafter  a  small  builuing  was  erected 
thereon,  and>  some  time  in  the  month  of 
April,  Lane  began  his  alleged  residence 
upon  the  said  land.  Lane  never  attempted 
to  do  any  work  on  that  part  of  the  land 
upon  which  the  wheat  was  raised.  Upon 
the  24th  day  of  May,  1901,  Lane  made  an 
alleged  homestead  entry  upon  the  land, 
and  received  a  receiver's  receipt  therefor. 
Thereafter  an  action  was  brought  by  Lane 
against  Hoist  to  restrain  him  from  inter- 
fering with  or  harvesting  said  crop  of 
grain,  and  on  July  22d  an  order  was  issued 
by  the  circuit  court  of  Roberts  county 
restraining    Hoist    from    interiering    with 


the  possession  of  the  crop  in  question. 
Lane,  after  the  order  of  injunction  was 
served,  harvested  ihe  crop  sown  and  raised 
by  Hoist,  and  to  recover  this  grain  this 
action  is  instituted. 

There  was  evidence  tending  to  prove  that 
Hoist  had  a  house,  barn,  and  granary  upon 
the  land  in  controversy  during  the  summer, 
and  that  he  moved  into  the  house  and  lived 
there  a  part  of  the  time.  There  was  also 
evidence  tending  to  prove  that  Hoist,  on 
June  13,  1901,  again  renewed  his  applica- 
tion at  the  Land  Office  to  enter  the  land  as  a 
homestead,  and  was  informed  that  the  same 
had  been  entered  by  the  defendant  tane, 
and  that  thereupon  he  gave  notice  that  he 
would  contest  the  right  of  Lane  to  enter  the 
same.     It  will  thus  be  seen  that  the  right 


claim,  as  the  statute  could  have  no  operation  on 
lands  so  long  as  they  were  the  property  of 
the  United  8tates.  and  the  patent  from  the 
the  government  would  carry  title  free  from 
every  adverse  claim.  It  was  further  held  that 
act  of  Congress  June  1,  1874,  1  U.  S.  Rev. 
Stat.  Supp.  2d  ed.  10,  18  Stat,  at  I,.  50. 
chap.  200,  IT.  8.  Comp.  Stat.  1901,  p.  581, 
providing  for  the  benefit  of  occupying  claimants 
having  color  of  title  In  good  faith,  al- 
though the  title  of  the  plaintiff  in  the  action 
may  have  been  granted  by  the  United  States 
after  said  Improvements  were  so  made,  did 
not  apply,  as  the  improvements  were  made 
after  notice  of  plaintiffs  possession  of  the 
premises. 

A  party  making  an  Improvement  on  public 
land,  knowing  that  he  had  no  title,  and  that 
the  land  was  open  to  sale  for  Its  minerals, 
was  held  to  have  no  claim  to  compensation  for 
improvements  where  the  government  sold  and 
patented  the  land  to  another,  in  Sparks  v. 
Pierce,  115  U.  S.  408,  29  L.  ed.  428.  6  Sup. 
Ct.  Rep.  102.  The  court  said :  "  A  person  who 
makes  Improvements  upon  public  land,  know- 
ing that  he  hns  no  title,  and  that  the  land  is 
open  to  exploration  and  sale  for  Its  minerals, 
and  makes  no  effort  to  secure  the  title  to 
it  as  such  land  under  the  laws  of  Congress, 
or  a  right  of  possession  under  the  local  cus- 
toms and  rules  of  miners,  has  no  claim  to  com- 
pensation for  his  Improvements  as  an  adverse 
holder  In  good  faith,  when  such  sale  Is  made 
to  another,  and  the  title  is  passed  to  him  by 
a   patent   of  the  United   States." 

And  an  occupant  of  land  granted  to  a  rail- 
road company,  which  land  was  not  subject  to 
homestead  entry,  was  held  not  entitled  to  the 
benefits  of  Wis.  Rev.  Stat.  1878,  |  3006,  pro- 
viding compensation  for  Improvements  made 
under  color  of  title  in  good  faith.  In  Whit- 
comb  v.  Provost.  102  Wis.  278,  78  N.  W.  432. 
The  court  said :  "  By  the  stipulation  of  facts, 
it  appears  that  the  defendant  knew  before 
his  entry  that  the  lands  which  he  entered 
were  part  of  the  '  Omaha  land  grant.'  It 
seems  very  probable  that  he  should  have  an- 
ticipated that  his  claim  to  the  land  was  liable 
to  be  disputed." 

So.  a  party  in  possession  of  government  land 
for  five  years,  expecting  to  purchase,  was  held 
not  to  have  color  of  title  sufficient  to  claim 
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compensation  for  improvements,  as  against  a 
purchaser  from  the  government,  under  Iowa 
Code,  f  1070,  permitting  a  claimant  occupy- 
ing land  under  color  of  title  to  recover  for 
improvements  made  In  good  faith.  Snell  v. 
Mecban.  80  Iowa,  53.  45  N.  \V.  308.  The  court 
sa Id :  "  A  mere  trespasser,  who  makes  no 
claim  of  right  or  title,  and  merely  hopes  some 
day  to  buy  the  land,  cannot  burden  It  with 
charges  for  Improvements." 

A  party  was  held  to  have  no  claim  for  Im- 
provements where  he  alleged  that,  he  occupied 
the  land  In  good  faith,  believing  it  to  be 
vacant,  but  he  did  not  allege  that  he  asserted, 
or  attempted  to  assert,  any  claim  of  right  by 
location,  pre-emption,  or  otherwise.  Powell  v. 
Davis,  10  Tex.  380.  The  court  said :  "  It  Is 
too  plain  for  discussion,  that  the  mere  belief 
that  the  land  was  vacant  cannot  constitute 
such  a  possession  In  good  faith  as  will  en- 
title the  party  to  maintain  an  action  against 
the  owner  for  compensation  for  improvements 
made  upon  the  land." 

A  settler  on  public  land,  who  had,  by  mis- 
take, obtained  a  filing  under  pre-emption  laws, 
which  had  been  withdrawn  In  favor  of  a  rail- 
road company  having  a  grant  to  the  land,  was 
held  not  entitled  to  the  benefit  of  Kan.  Laws 
1873,  p.  203.  giving  an  occupying  claimant 
benefit  for  his  Improvements  where  he  Is  In 
quiet  possession,  and  can  show  a  plain  and 
connected  title  in  law  or  equity,  derived 
from  the  records  of  some  public  office.  Cen- 
tral Branch  Union  P.  R.  Co.  v.  Hardenbrook. 
21  Kun.  440.  In  this  case  the  homestead  en- 
try was  canceled  In  the  Land  Office,  and  there- 
fore he  had  no  title  of  record. 

The  fact  that  the  occupant  has  no  title  Is  a 
good  "cause  for  refusing  relief. 

In  an  action  by  a  patentee  from  the  state 
against  an  occupant  for  the  possession  of  land, 
the  defendant  claimed  that  the  act  of  Con- 
gress of  March  2,  1840,  devoting  a  part  of  the 
swamp  land  In  Louisiana  to  the  state,  provided 
that  the  grant  should  not  embrace  swamp 
lands  which  were  claimed  or  held  by  indi- 
viduals, and  that  the  land  sued  for  was  swamp 
land  and  was  claimed  Ave  years  before  the 
plaintiff  purchased  his  warrant.  It  was  held 
that  the  defendant  showed  no  title,  as  the 
proviso  meant  to  except  the  land  of  those  who 
held  title  which  could  be  enforced  at  law.  and 
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to  the  land  upon  which  the  wheat  was 
4p*own  is  a  subject  of  contest  between  the 
said  Hoist  and  the  said  Lane  before  the 
United  States  Land  Office,  Hoist  claiming  it 
by  virtue  of  an  entry  upon  the  land  in 
1000  and  an  application  to  enter  made  at 
that  time,  and  also  by  virtue  of  his  entry 
upon  the  land  and  his  improvei..onts  made 
in  the  spring  of  1901,  and  the  second  appli- 
cation to  be  permitted  to  ei.-or  the  same; 
«nd  that  Lane  claims  by  virtue  of  an  entry 
made  in  the  spring  of  1901,  improvements 
made  thereon,  and  an  application  made  to 
the  Land  Office,  and  the  acceptance  of  the 
same. 

Such  a  controversy  is  within  the  exclu- 
sive jurisdiction  of  the  Land  Department, 
and,  while  a  contest  is  pending,  courts  have 


no  jurisdiction  to  determine  the  rights  of 
the  respective  parties  to  the  land  involved 
in  that  c  ntroversy,  but  the  courts  recog- 
nize the  fact  that  two  parties  may  acquire 
peaceable  possession  of  the  same  tract  of 
land,  and  will,  while  a  contest  is  pending 
before  the  Land  Department  to  determine 
the  rights  of  the  respective  parties  to  pre- 
empt the  same,  protect  such  parties  in  their 
possession  until  such  contest  is  terminated. 
In  the  leading  case  of  Atherton  v.  Fowler, 
96  U.  S.  513,  24  L.  ed.  732,  the  Supreme 
Court  of  the  United  States  says :  "  Un- 
doubtedly there  have  been  cases,  and  may 
be  cases  again,  where  two  persons  making 
settlement  on  different  parts  of  the  same 
quarter  section  of  land  may  present  con- 
flicting claims  to  the  right  of  pre-emption 


that  the  defendant  was  not  entitled  to  any  com- 
pensation for  his  improvements.  Lawrence  v. 
Grout,   12  La.  Ann.  835. 

And,  in  an  action  by  an  assignee  of  a  pat- 
entee against  an  occupant  of  land  for  the  pos- 
session, it  was  held  that  the  settler,  even  with 
the  hope  of  pre-emption,  not  making  an  entry, 
had  acknowledged  that  he  had  no  title,  and 
Improvements  made  by  him  were  at  his  own 
risk.  Gibson  v.  Hutching,  12  La.  Ann.  545, 
«8  Am.  Dec.  772.  The  court  said :  "  But. 
when  the  government  parts  with  the  title  to  a 
third  person,  that  title  carries  with  it  such  in- 
separable ameliorations  as  the  land  may  have 
received  from  the  settler.  The  settler  has  no 
-claim  upon  the  owner." 

In  Gibson  v.  Hutch  ins.  12  La.  Ann.  545.  68 
Am.  Dec.  772,  the  cases  of  Pea  roe  v.  Frantum, 
10  La.  422,  Kellam  v.  Rlppey,  3  Rob.  (La.)  138. 
and  Williams  v.  Booker,  12  Rob.  (La.)  253, 
were  overruled,  the  court  saying :  "  These 
cases  were  fully  considered  by  this  court  be- 
fore determining  the  case  of  Hem  kit)  v.  Overly, 
(MS8)  decided  at  Monroe  last  summer,  and 
were.  In  one  particular,  overruled.  We  found 
ourselves  unable  to  class  a  mere  possessor  of 
the  public  lands  of  the  United  States,  even 
with  the  hope  of  a  future  entry  by  pre-emp- 
tion, amongst  '  possessors  In  good  faith.'  In 
other  words,  we  could  not  consider  an  expec- 
tation of  getting  a  title  as  a  title,  which 
would  put  the  possessor  in  good  faith.  The 
■overruled  cases  conceded  to  a  settler  upon  the 
United  States  lands,  who  possessed  with  the 
hope  of  securing  a  pre-emption,  the  right  of 
retaining  the  land  against  a  vendee  or  patentee 
of  the  United  States  government,  until  such 
patentee  Bhould  reimburse  the  settler  the  In- 
creased value  of  the  property  as  resulting  from 
Improvements  and  expenses  upon  it  during 
the  settlement." 

In  an  action  by  the  holder  of  a  receiver's  cer- 
tificate showing  that  the  land  was  located  by 
his  grantor  with  a  state  internal  improve- 
ment warrant,  against  an  occupant,  it  was 
held  that  the  question  of  improvements,  the 
value  of  which  was  claimed  in  reconvention, 
should  be  reserved,  as  the  evidence  was  too  In- 
definite. Doles  v.  Cockrell,  10  La.  Ann.  540. 
The  court  said :  "  It  does  not  appear  precisely 
when  they  were  made.  If  before  the  entry, 
under  the  authority  of  the  case  of  Hollon  v. 
Sapp.  4  La.  Ann.  519,  the  defendant  Is  entitled 
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to  nothing  for  them,  unless,  perhaps,  he  al- 
leges and  proves  that  he  was  In  a  situation 
to  avail  himself  of  the  pre-emption  laws  at  the 
time  he  made  the  Improvements  with  that  view. 
If  they  were  made  aft«»r  the  entry,  the  article 
500  of  the  Civil  Code  would  seem  to  apply  to 
the  case,  and  the  plaintiff  would  have  his 
election  to  keep  the  Improvements,  upon  re- 
imbursing to  the  owner  of  the  materials  their 
value  and  the  price  of  the  workmanship,  or 
to  compel  the  defendant  to  take  away  or  de- 
molish the  same  at  his  own  expense." 

The  doctrine  intimated  In  this  and  the  fol- 
lowing case,  that  an  entry  with  expectation 
of  pre-empting  the  land  might  give  the  occu- 
pant a  claim  for  his  Improvements,  seems  to  be 
settled  otherwise  in  the  case  of  Gibson  v.  Hut- 
ch ins.  12  La.  Ann.  545,  68  Ann.  Dec.  772, 
supra. 

Improvements  made  on  public  lands,  where 
the  party  was  not  In  a  situation  to  avail  him- 
self of  the  pre-emption  laws,  were  held  not  to 
entitle  the  settler  to  the  value  of  his  im- 
provements In  reconvention.  Hollon  v.  Sapp, 
4  La.  Ann.  ~>19.  The  court  Bald :  "  This  case 
does  'not  differ  In  principle  from  that  of  Jen- 
kins v.  Gibson,  3  La.  Ann.  204,  In  which  we 
held  that  improvements  made  upon  the  public 
lands,  where  the  party  making  them  Is  not  in 
a  situation  to  avail  himself  of  the  pre-emp- 
tion laws,  cannot  form  the  subject  of  a  con- 
tract. The  counsel  for  the  defendant  con- 
troverts the  correctness  of  that  decision,  and 
contends  that,  under  article  500  of  the  Civil 
Code,  the  defendant  Is  entitled  to  recover  the 
value  of  the  materials  employed  by  him,  and 
the  cost  of  the  workmanship,  even  if  he  were 
a  possessor  In  bad  faith.  We  are  of  opin- 
ion that  this  article  of  the  Code  Is  not  appli- 
cable to  materials  used,  and  labor  expended. 
In  making  settlements  on  the  national  do- 
main." 

Where  plaintiff  recovered  land  on  a  title 
from  the  United  States,  by  pre-emption  and 
purchase,  the  defendant  claimed  title  under 
a  conveyance  from  the  ancestor  of  plaintiff; 
but  this  conveyance  had  never  been  accepted 
by  him.  It  was  held  that  the  defendant  was 
not  entitled  to  the  value  of  improvements,  as 
he  knew  that  he  held  without  title.  Herrlot 
v.  Broussard.  4  Mart.  N.  S.  260. 

The  refusal  of  relief  Is  proper  where  the  oc- 
cupant is  not  one  In  *'  good  faith." 
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of  the  whole  quarter  section,  and  neither  of 
them  be  a  trespasser  upon  the  possession  of 
the  other,  for  the  reason  that  the  quarter 
section  is  open,  unin closed,  and  neither 
party  interferes  with  the  actual  possession 
of  the  other.  In  such  cases,  the  settlement 
of  the  latter  of  the  two  may  be  bona  fide 
for  many  reasons.  .  .  .  But  all  these 
cases  suppose  that  the  parties  began  their 
possession,  and  made  their  settlement,  and 
built  their  houses  on  lands  not  in  the  actual 
possession  of  another."  Forbes  v.  Driscoll, 
4  Dak.  336,  31  N.  W.  633. 

A  different  rule,  however,  is  applied  to 
a  homesteader.  While  the  pre-emptor  in- 
itiates his  right  by  settlement  upon  the 
land,  the  homesteader  is  required  to  first 
file  with  the  land  officers  his  affidavit,  and 


enter  the  land  as  a  homestead.  If  the  land 
is  subject  to  homestead,  and  the  applicant 
is  permitted  to  enter  the  same,  he  imme- 
diately acquires  the  title  to  the  land  so> 
entered,  subject  to  be  defeated  by  a  failure 
to  comply  with  the  provisions  of  the  law. 
The  homesteader,  upon  such  entry,  acquires 
the  right  to  the  exclusive  possession  of  the 
land  so  entered  by  him.  There  can,  there- 
fore, be  no  rightful  occupation  of  a  part 
of  such  land  by  any  other  person  as  against 
the  homesteader.  When,  therefore,  Lane 
was  permitted  by  the  Land  Department  to 
enter  the  land  in  controversy,  he  became 
entitled  to  the  exclusive  possession  of  the 
entire  tract  so  entered,  and  the  possession 
by  Hoist  of  any  portion  of  the  land,  after 
Lane's    entry    of   the    same   at    the    proper 


So,  where  lands  granted  to  a  railroad  were 
withdrawn  from  sale  and  settlement,  and  were 
not  subject  to  entry  under  United  States  home- 
stead law,  it  was  held  that  the  grantee  [r0m 
the  railroad  had  the  best  title,  and  that  the 
occupant  had  no  title,  and  was  a  trespasser, 
and  was  not  entitled  to  the  value  of  his  im- 
provements in  excess  of  the  annual  revenues 
of  the  land.  Mower  v.  Kemp.  42  La.  Ann. 
1007,  8  So.  830.  The  court  said :  "  Confes- 
sedly, the  defendant  has  no  title,  and  does  not 
occupy  the  position  of  a  good-faith  possessor. 
True  it  is  that  our  predecessors  have  held 
frequently,  and  correctly  hel'd,  that  actual  set- 
tlers on  the  public  domain  open  to  sale  and 
pre-emption  cannot  be  considered  as  tres- 
passers, even  as  against  the  government.  {Cel- 
lar v.  Belleandeau,  6  La.  Ann.  643 ;  Price  v. 
Curran,  5  La.  Ann.  686.  Certainly  not.  But 
defendant's  case  is  different.  Plaintiff  holds  a 
paper  title  out  of  the  government,  and  the  lands 
were  previously  withdrawn  from  sale  and  home- 
stead. They  have  passed  into  the  domain  of 
private  property  quoad  this  controversy,  and 
the  homestead  laws  are,  at  least,  held  In  sus- 
pense. Defendant  is  a  trespasser,  and  not;  en- 
titled to  the  value  of  Improvements.  Put  we 
think  it  equitable  and  right  that  he  should  be 
relieved  from  the  plaintiff's  claim  for  rents  and 
damage,  considering  one  demand  as  the  just 
equivalent  of  the  other." 

So,  where  a  person  filed  on  school  land  as  a 
pre-emptor  and  made  improvements  thereon, 
and  then  discovered  that  it  was  not  vacant 
land,  and  applied  to  purchase  the  same  from 
the  state  as  a  school  section,  it  was  held  that 
he  was  not  entitled  to  compensation  for  im- 
provements, as  he  could  not  show  a  settlement 
In  good  faith.  Thompson  v.  Comstock.  59  Tex. 
818.  The  court  said :  "  This  court  has  inti- 
mated, more  than  once,  that  upon  sufficient 
proof  that  a  settlement  was  made  in  good  faith, 
and  with  honest  intent  and  belief  on  the  part 
of  the  settler,  he  was  entitled  to  acquire  the 
land  tinder  the  pre-emption  laws ;  that  such 
a  person  was  entitled  to  pay  for  improvements 
thus  made  during  the  time  he  was  such  an 
actual  occupant  without  knowledge,  or  the 
means  by  the  use  of  ordinary  diligence  of  learn- 
ing the  fact,  that  the  land  was  not  public  do- 
main." 

The  Civil  Code  Is  also  applied,  and.  under 
the  rule  that  an  occupant  has  no  claim  from 
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the   fruits   of   an    unlawful   act,    he    has    been 
denied    relief. 

So,  a  purchaser  of  an  improvement  on  pub-  . 
lie  land,  who  resided  out  of  the  state,  was 
held  not  entitled  to  maintain  an  action  for  t he- 
value  of  the  Improvements,  against  a  sub- 
sequent  purchaser  of  the  land  from  the  United 
States.  Jenkins  v.  Gibson,  3  La.  Ann.  203. 
The  court  said :  "  Improvements  made  upon 
the  public  lands,  where  the  party  making  them 
is  not  in  a  situation  to  avail  himself  of  the 
pre-emption  laws,  cannot  form  the  object  of 
a  contract.  The  object  of  a  contract  must  be 
possible,  by  which  is  meant  physically  or 
morally  possible.  The  possibility  must  be  de- 
termined not  by  the  means  or  ability  of  the 
party  to  fulfil  his  agreement,  but  by  the  nature 
of  the  thing  which  forms  the  object  of  It. 
That  is  considered  as  morally  impossible 
which  is  forbidden  by  law ;  and  all  contracts 
having  such  an  object  are  void.  Civil  Code. 
Arts.  1885,  1886.  These  articles  limit  the  rule 
contained  in  article,  1960,  that  no  one  ought 
to  be  permitted  to  enrich  himself  at  the  ex- 
pense of  another,  to  cases  in  which  the  alleged 
benefit  arises  from  a  lawful  act.  From  unlaw- 
ful acts,  although  they  may  have  proved  bene- 
ficial to  others,  no  rights  not  expressly  recog- 
nized by  law  can  arise." 

And.  in  an  action  by  a  settler  for  the  value 
of  improvements,  against  a  patentee,  claim- 
ing that  the  defendant  fraudulently  entered 
the  land.  It  was  held  that  the  award  of  a 
patent  would  not  be  revised  by  the  state  court, 
and,  on  the  question  of  damages,  the  rule  in 
Tloilon  v.  Sapp.  4  La.  Ann.  519,  applied. 
Jones  v.  Wheel  is,  4  La.  Ann.  541. 

Improvements  made  on  public  lands,  where 
the  party  was  not  in  a  situation  to  pre-empt 
the  same,  were  held  not  to  entitle  the  occupant 
to  payment  for  the  same.  Wood  v.  Lyle.  4  La. 
Ann.  145.  The  court  said :  •'  Under  the  rule 
established  In  the  case  of  Jenkins  v.  Gibson, 
3  La.  Ann.  203,  supra,  the  defendant  was  a 
trespasser,  and  Is  not  entitled  to  Indemnity  for 
his  Improvements.  The  land  Is  proved  to  be  of 
inferior  quality,  subject  to  overflow,  and  but 
Imperfectly  cleared.  Whatever  labor  has  been 
expended  upon  It  by  the  defendant  Inures  to- 
the  benefit  of  the  plaintiffs,  and  we  do  not  con- 
sider that  the  evidence  would  justify  us  in 
allowing  the  rents  claimed." 

The  Texas  cases  refuse  relief  when  the  lm- 
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land  office,  was  unauthorized,  without  re- 
gard to  the  rights  of  the  respective  parties, 
as  the  decision  of  the  land  officers  in  allow- 
ing Lane  to  make  the  entry  is  conclusive 
and  binding  upon  the  courts  so  long  as  the 
matter  is  pending  before  them.  Hoist's 
entries  upon  the  land  in  the  fall  of  1900 
and  spring  of  1901  were  ineffectual  for  any 
purpose,  as  the  same  were  not  made  in  the 
manner  prescribed  by  law  and  by  permis- 
sion of  the  proper  land  officers.  Hoist  may 
have  intended  in  good  faith  to  take  up  the 
land  as  a  homestead,  but  he  failed  to  comply 
with  the  requirements  of  the  law  until  after 
Lane  had  actually  made  his  entry. 

The  assignment  of  the  purported  lease  to 
Hoist  by  the  Indian,  John  Wing,  was  of  no 
validity,  and  he  acquired  no  rights  under 


provements  have  previously  been  forfeited  to 
the  state.  And,  when  the  prevailing  party  Is 
a  homestead  settler,  pay  for  Improvements  has 
been  denied,-  as  otherwise  It  would  affect  a 
homestead  right  guaranteed  by  the  Texas  Con- 
stitution. 

So.  where  a  purchaser  of  school  land  made 
Improvements,  and  the  land  was  then  forfeited 
to  the  state,  leased  to  another,  and  then  sold 
by  the  state  to  a  third  party.  It  was  held  that 
the  land  commissioner  had  no  power  to  set 
aside  the  last  sale  on  the  ground  that  at 
that  time  there  were  improvements  owned  by 
the  lessee  exceeding  $200,  under  Tex.  Rev. 
Stat.  4218,  providing  that  a  lessee  shall  not  be 
disturbed  in  his  possession  where  his  im- 
provements exceed  $200,  In  value.  Shelton  v. 
Willis,  23  Tex.  Civ.  App.  547.  58  S.  W.  177. 
The  court  said :  "  We  know  of  no  statute,  and 
no  authority  has  been  pointed  out,  authorizing 
the  commissioner  of  the  General  Land  Office 
to  thus  disturb  the  title  vested  In  appellee  by 
virtue  of  his  application,,  obligation,  payment, 
and  award  theretofore  made  and  given.  •  This 
Involved  the  determination  of  a  judicial  ques- 
tion not  within  his  jurisdiction.  We  do  not 
think  the  commissioner  could  thus  devest  the 
title  of  the  state.  If  any.  to  the  improvements 
in  question  reverting  to  it  upon  Cole's  forfei- 
ture, or  thus  change  the  burden  of  proof,  or 
devest    appellee's,   rights   as    stated." 

So.  Improvements  placed  on  school  lands  by 
a  purchaser  whose  contract  of  purchase  was 
forfeited,  were  held  to  pass  to  a  subsequent 
purchaser  from  the  state,  where  the  Improve- 
ments were  fixtures.  Clark  v.  Me  Knight,  25 
Tex.  Civ.  App.  60,  61  S.  W.  340. 

And  relief  was  denied  on  the  ground  that  It 
would  Infringe  the  constitutional  right  to  a 
homestead,  where  a  man  acquired  a  homestead 
from  the  state.  It  was  held  that  a  prior  oc- 
cupant was  not  entitled  to  compensation  for  Im- 
provements in  the  absence  of  a  statute  authoriz- 
ing such  relief.  Swetman  v.  Sanders,  85  Tex. 
204,  20  S.  W.  124.  The  court  said:  "When, 
therefore,  the  appellant  filed  upon  and  caused 
the  land  to  be  surveyed  for  his  homestead,  as 
he  was  entitled  to  do  under  the  laws  of  the 
state,  the  land  itself  was  not  charged  with  the 
claim  for  Improvements :  and,  If  the  appellant 
did  not  acquire  the  possession  of  the  land  as 
the  tenant  of  the  appellee,  then  no  claim  for 
compensation  could  be  asserted  against  him 
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it,  as  a  lease  from  an  Indian  is  invalid 
unless  approved  by  the  Secretary  of  the  In- 
terior.  United  States  v.  Flournoy  Live 
Stock  d  Real  Estate  Co.  71  Fed.  576,  CO 
Fed.  886;  Buckhalter  v.  Nuzum,  9  Kaiu 
App.  885,  Appx.  61  Pac.  310. 

The  defendant  Lane,  therefore,  by  his  en- 
try of  the  land  in  May,  1901,  acquired  not 
only  the  title  thereto,  but  the  title  to  all 
that  might  be  growing  thereon  at  the  time,, 
as  neither  Hoist  nor  any  other  person  was. 
authorized  to  retain  possession  of  the  land 
after  such  entry.  It  is  well  settled  that  a 
party  who  purchases  land  of  the  United 
States,  and  pays  the  government  price 
therefor,  and  receives  a  receiver's  receipt , 
acquires  not  only  the  title  to  the  land,  but 
of   everything  growing  thereon.      Rasor  v. 


at  all  for  the  Improvements,  because  none- 
could  have  been  maintained  against  the  state, 
through  which  he  derived  his  right.  But,  even 
If  he  entered  upon  the  land  under  the  ap- 
pellee as  his  tenant,  and  made  the  possession 
thus  acquired  the  foundation  of  his  right  to 
pre-empt  the  land,  still  we  do  not  think  that 
the  claim  for  the  Improvements  could  be  de- 
clared a  charge  upon  the  land  under  such  cir- 
cumstances, because  of  Its  homestead  character, 
which  would  protect  It  from  forced  or  in- 
voluntary transfer  for  any  purpose  except  as 
authorized   by    the   Constitution." 

This  case  was  approved  and  followed  in 
Finks  v.  Cox  (Tex.  Civ.  App.)  30  S.  W.  512. 
where  a  defendant  defeated  in  ejectment,  who 
was  a  settler  on  vacant  public  land,  was  held 
not  entitled  to  recover  from  the  plaintiff  the 
value  of  his  Improvements. 

A  settler  and  patentee  was  held  not  entitled 
to  the  benefit  of  Neb.  Comp.  Stat.  chap.  63. 
providing  relief  to  the  occupying  claimant, 
where  such  patent  was  held  void  because  In 
conflict  with  a  prior  railroad  grant,  and  the 
settler,  before  the  patent  was  Issued,  had  also 
contracted  with  the  railroad  company  for  the 
purchase  of  the  land,  which  contract  provided 
that  all  Improvements  made  on  the  land  should 
belong  to  the  railroad  company  In  case  the  con- 
tract was  not  performed.  Vance  v.  Burling- 
ton &  M.  River  R.  Co.  12  Neb.  285.  11  N.  W. 
334. 

And  the  cancelation  of  an  entry  is  held  cause 
to  deny  relief. 

So,  improvements  made  by  a  homestead  set- 
tler after  the  entry  had  been  canceled  by  the 
Land  Office  were  held  to  have  been  made  at 
his  peril.  Smith  v.  Arthur,  7  Wash.  60,  34 
Pac.   433. 

And,  where  land  granted  to  Washington  terri- 
tory for  university  purposes  had  been  selected, 
and  this  was  approved  by  the  Secretary  of  the 
Interior,  a  purchaser  of  the  same  was  held  to 
have  a  better  title  than  a  subsequent  pat- 
entee from  the  government.  It  was  also  held 
that  the  latter  had  no  color  of  title  to  enable 
him  to  obtain  payment  for  his  improvements. 
But,  in  granting  equitable  relief.  It  was  ordered 
that  proof  should  be  taken  as  to  the  value  of 
the  land,  value  of  Improvements,  value  of  use, 
and  that  plaintiff  should  have  a  decree,  at  his 
option,  of  a  sum  equal  to  the  value  of  the 
land,  or  a  decree  for  the  title  on  payment  by 
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Quails,  4  Blackf.  286,  30  Am.  Dec.  658; 
Royer  v.  Williams,  5  Mo.  335,  32  Am.  Dec. 
324;  Floyd  v.  Ricks,  14  Ark.  286,  58  Am. 
Dec.  374. 

In  Boycr  v.  Williams,  5  Mo.  341,  32  Am. 
Dec.  324,  the  supreme  court  of  Missouri 
uses  the  following  language :  "  The  United 
States  have  complete  title  to  the  public 
lands,  and  complete  title  to  everything 
growing  on  the  public  lands.  The  pur- 
chaser of  lands  from  the  Tinted  States  ac- 
quires .  .  .  title  to  the  land,  and  to 
everything  growing  upon  the  land,  which 
the  United  States  had  before  the  sale.  The 
doctrine  of  emblements  does  not  apply  here. 
To    entitle    the    party   to    emblements,    the 


plaintiff  of  the  difference  between  the  value  of 
improvements  and  use  of  the  land.  Brygger 
v.  Schweitzer,  5  Wash.  564,'  32  Tac.  462,  33 
Pac.  388. 

In  some  cases  granting  relief  to  the  occupant 
under  the  occupying  claimant  net,  it  was  upon 
the  ground  that  his  possession  was  under  color 
of  title.  And  relief  was  also  granted  to  occu- 
pants of  state  lands  on  the  ground  that  they 
held  possession  in  good  faith.  And  the  same 
was  held  where  the  occupant  held  possession 
by  an  equitable  title.  The  same  was  held 
where  a  state  statute  relating  to  state  land 
protected  the  occupant.  In  two  casca  relating 
to  state  lands  relief  was  granted  on  the  ground 
•of  equity.  In  a  Missouri  case  a  holder  of  a  re- 
ceiver's certificate,  in  possession  for  twenty 
years,  was  granted  equitable  relief,  and  this 
was  held  not  to  be  an  Interference  with  the 
disposal  of  government  soil. 

So  relief  was  granted  where  the  occupant 
held  under  color  of  title. 

A  settler  entering  land  and  obtaining  n 
patent  from  the  government,  which  patent  was 
void  as  against  a  grant  under  act  of  Con- 
gress of  1846,  to.  the  state  of  Iowa  and  a 
grantee  thereunder,  was  held  entitled  to  the 
benefit  of  Iowa  Rev.  chap.  07,  providing  that, 
where  an  occupant  has  color  of  title,  and  In 
good  faith  makes  valuable  Improvements,  and 
Is  not  the  rightful  owner,  he  may  be  allowed 
the  value  of  his  improvements.  Wells  v.  Ulley. 
2  Dill.  566.  Fed.  Cas.  No.  17.404.  The  title  of 
plaintiff  under  the  Des  Moines  river  grant  had 
been  the  subject  of  litigation,  and  was  finally 
decided  to  be  valid  by  the  Supreme  Court  of 
the  I'nited  States.  The  court  said :  "  Some 
of  the  exceptions  taken  by  plaintiff  relate  to 
the  question  of  color  of  title  In  the  party  in 
possession,  and  to  her  good  faith  In  making 
these  Improvements.  I  am  very  clear  that  the 
defendant  comes  within  the  rule  of  the  statute 
in  both  respects,  and  within  any  principle  of 
equity  that  can  be  established  on  this  subject. 
She  had  a  patent  from  the  United  States,  and 
had  it  for  eight  or  ten  years  before  this  action 
was  brought.  She  had  been  a  settler  upon  the 
land,  and  made  a  showing  to  the  satisfac- 
tion of  the  Land  Office,  and  received  a  certifi- 
cate that  she  was  entitled  to  pre-emption, 
the  pre-emption  commencing  thirteen  or  four- 
teen years  ago.  That  she  has  color  of  title, 
therefore,  there  cannot  be  a  doubt." 

The  same  rule  was  adopted  in  Litchfield  v. 
Johnson.  4  Dill.  551.  Fed.  Cas.  No.  8.387,  where 
it  was  held  that  settlers  on  the  Des  Moines 
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sowing  of  the  land  must  have  been 
legal." 

The  same  rule  undoubtedly  applied  to  a 
homesteader,  who,  by  his  entry,  becomes  en- 
titled to  the  immediate  possession  of  the 
land,  and,  necessarily,  to  all  that  may  be 
growing  thereon,  as  he,  by  the  entry,  suc- 
ceeded to  the  government  title. 

The  supreme  court  of  Minnesota,  in  Red 
River  4  L.  of  TV.  R.  Co.  v.  Sture,  32  Minn. 
95,  20  N.  W.  229,  in  considering  this  ques- 
tion, uses  the  following  language:  "  It 
is  claimed,  however,  that  an  entry  under 
the  homestead  law  gives  the  settler  no 
vested  rights  in  the  land  until  the  issue  of 
the  patent.    To  this  we  cannot  assent.    We 


river  land  were  entitled  to  the  benefit  of  the 
occupying  claimant  law,  where  they  were  set- 
tlers in  good  faith  under  color  of  title. 

And,  in  Doe  ex  dem.  Chinn  v.  Darnell.  4 
McLean.  440,  Fed.  Cas.  No.  2,684,  an  entry 
was  made  on  Virginia  military  land  In  Ohio, 
and  a  patent  was  obtained  in  1806.  the  settler 
violating  the  acts  of  Congress  of  September  12. 
1783,  March  3,  1793,  and  March  30,  1802,  pro- 
hibiting any  settlement  or  survey  upon  Indian 
lands.  Subsequently  the  Indian  treaty  of  Sep- 
tember 29,  1817,  ceded  the  lands  to  the  United 
States,  and  a  patent  was  issued  to  another 
party,  of  the  same  lands,  in  1827.  It  was  held 
that  the  title  of  the  first  settler  was  void. 
The  court  held,  without  discussion,  that  the  de- 
fendant was  entitled  to  relief  under  the  oc- 
cupying claimant   law. 

So,  where  a  party  obtained  a  certificate 
from  the  receiver  of  the  Land  Office,  and  Im- 
proved the  land,  and  was  In  possession  twenty 
years,  and  another  party  obtained  a  patent 
for  the  land,  the  former  was  held  entitled  to 
the  benefit  of  Mo.  Rev.  Code  1855,  ft  20,  p. 
604,  providing  relief  to  the  occupying  claimant 
making  improvements  in  good  faith.  Russell 
v.  Def ranee,  39  Mo.  506.  The  court  said: 
"  The  petition  sets  out  a  case  of  persuasive 
equity,  and  we  wholly  fail  to  see  any  force  In 
the  objection  that  the  enforcement  of  the 
remedy  here  sought  is  an  attempt  on  the  part 
of  the  laws  and  courts  of  this  state  to  inter- 
fere with  the  disposal  of  the  soil  on  the  part 
of  the  general  government.  The  party  under 
whom  the  plaintiffs  derived  their  title  had 
paid  his  money  for  the  land,  and  received  a 
certificate  from  the  receiver  of  the  Land  Office: 
under  and  by  virtue  of  that  certificate  they  had 
cultivated.  Improved,  and  been  In  possession 
of  the  land  for  twenty  years,  when  the  defend- 
ant entered  It  and  received  his  patent.  There 
Is  no  effort  to  Interfere  with  the  disposal  or 
sale  of  the  land :  but  the  plaintiffs  do  Insist, 
with  justice  and  reason,  that  they  shall  be 
compensated  for  their  improvements,  and  the 
defendant  must  be  regarded  as  having  con- 
structive notice  of  the  facts." 

And,  under  Iowa  Revision,  ft  264,  providing 
that,  when  an  occupant  of  land  has  color  of 
title,  and  in  good  faith  has  made  valuable  Im- 
provements, he  shall  not  be  evicted  without 
compensation,  it  was  held  that  an  occupant  of 
the  "  Half  Breed  tract."  who  was  in  adverse 
possession  for  fifteen  years  and  had  resisted  a 
decree  of  partition,  was  holding  under  color  of 
title,  and  entitled  to  compensation.     Craton  v. 
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aire  aware  that  it  has  been  authoritatively 
decided,  in  Frisbie  v.  Whitney,  9  Wall.  187, 
19  L.  ed.  668,  and  the  Yosemite  Valley  Case, 
(Hutching*  v.  Low)  15  Wall.  77,  21  L.  ed. 
82,  that  occupation  and  improvement  on 
public  lands,  with  a  view  to  pre-emption, 
<lo  not  confer  any  vested  right  in  the  land 
as  against  the  United  States;  that  this  is 
only  obtained  when  the  purchase-money  has 
been  paid,  and  the  receipt  of  the  Land  Office 
given  to  the  purchaser.  This  is  put  upon 
the  ground  that  until  such  time  the  pro- 
posed pre-emptor  has  merely  a  right  to  be 
preferred  in  the  purchase  over  others,  pro- 
vided a  sale  is  made  by  the  United  States. 


But  a  homesteader,  after  entry,  occupies  an 
entirely  different  position.  He  has  in  fact 
purchased.  His  entry,  which  is  made  by 
making  and  filing  an  affidavit  and  paying 
the  sum  required  by  law,  is  a  contract  of 
purchase  which  gives  him  an  inchoate  title 
to  the  land,  which  is  property.  This  is  a 
substantial  and  vested  right,  which  can 
only  be  defeated  by  his  failure  to  perform 
the  conditions  annexed." 

These  views  lead  to  an  affirmance  of  the 
judgment,  and  the  same,  and  the  order 
denying  a  new  trial,  are  affirmed. 

Fuller,  J.,  dissents. 


Wright,  16  Iowa,  134.  In  this  case  neither 
party  seemed  to  have  title  from  the  govern- 
ment, but  the  plaintiff's  title  was  based  upon 
a  decree,  and  the  early  Iowa  statute  recognizes 
the  rights  of  settlers  on  the  Half  Breed  tract 
to  compensation  for  improvements. 

So,  relief  was  granted  to  an  occupant  of 
state  land 8,  who  was  in  adverse  possession 
In   good  faith. 

Tex.  Rev.  Stat.  1879.  art.  3704,  provides 
that  all  vacant  lands  are  the  property  of  the 
state,  and  art.  3795  recites  the  general  resolu- 
tion of  Congress  annexing  Texas,  March  1, 
1845,  and  provides  that  said  state,  when  ad- 
mitted into  the  Union,  shall  also  retain  all 
vacant  and  unappropriated  land  lying  within 
Its  limit. 

In  an  action  of  trespass  to  try  title,  brought 
by  the  patentee  of  the  state  against  a  home- 
stead settler  who  claimed  that  the  pre-emp- 
tion right  had  been  abandoned,  that  the  patent 
was  void,  and  that  plaintiff  was  estopped  from 
disputing  the  title,  the  plaintiff  obtained  a 
Judgment  for  title,  but  the  defendants  were 
held  entitled  to  their  Improvements  made  in 
good  faith.  Miller  v.  Moss,  65  Tex.  179. 
The  court  said :  "  So  far  as  the  improve- 
ments are  concerned,  the  statute  provides  a 
method  by  which  one  who  makes  them  in  good 
faith  may  recover  their  value  from  the  owner, 
but  that  good  faith  in  part  may  arise  from 
the  facts  set  up  as  an  estoppel,  does  not  en- 
large the  right  in  any  respect.  The  statute 
declares  its  extent,  and.  under  the  facts  pre- 
sented by  the  record,  we  are  of  the  opinion 
that  the  defendants  are  entitled  to  recover  for 
their  Improvements  in  accordance  with  the 
rules  given  by  the  statute,  but  tbey  are  not  en- 
titled to  hold  the  land."  Tex.  Civ.  Stat.  art. 
4813,  provides  that,  in  an  action  of  trespass  to 
try  title,  the  defendant,  claiming  adverse  pos- 
session In  good  faith  for  one  year  next  be- 
fore suit,  and  that  he  has, made  valuable  im- 
provements during  such. possession,  will  be  en- 
titled to  the  value  of  the  improvements  in  ex- 
-cess  of  the  value  of  use  for  two  years. 

In  Galther  v.  Hanrick,  60  Tex.  92,  6  S.  W. 
610,  it  was  held  that,  if  a  settler  had  good  rea- 
son to  believe  land  to  be  vacant,  and  settled 
upon  It  with  intent  to  acquire  title  by  pos- 
session, he  was  held  entitled  to  the  value  of  his 
improvements  made  while  he  was  thus  an  oc- 
cupant, so  believing,  unless  there  was  some  fact 
connected  with  the  settlement  that  would  pre- 
vent the  occupant  from  being  a  settler  In  good 
faith.  In  this  case  the  defendant  knew  that 
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It  was  adversely  claimed  under  the  "Aguirre 
grant,"  but  believed  that  said  grant  was  a 
forgery,  because  it  had  been  so  held  in  another 
action  in  the  district  court,  which  was  af- 
firmed by  the  supreme  court.  The  court  said : 
"  As  a  general  rule,  to  constitute  one  a  pos- 
sessor in  good  faith,  he  must  not  only  believe 
that  he  is  the  true  owner,  and  have  reason- 
able grounds  for  the  belief,  but  he  must  be 
ignorant  that  his  title  is  contested  by  one  hav- 
ing a  better  right.  But  there  may  be  cases 
when,  though  aware  of  an  adverse  claim,  the 
possessor  may  have  reasonable  and  strong 
grounds  to  believe  such  claim  to  be  destitute 
of  any  just  or  legal  foundation,  and  so  be  in 
possession  in  good  faith/* 

And,  a  settler  on  state  land  under  an  honest 
belief  that  he  was  entitled  to  pre-empt  the 
same  was  held  entitled  to  pay  for  Improvements 
made  during  his  occupancy.  Sellman  v.  Lee, 
55  Tex.  319.  In  this  case  the  defendant's 
claim  was  on  an  undesignated  150  acres  of  a 
section  of  land,  which  was  held  too  indefinite 
in   description. 

And  relief  was  granted  to  the  holder  of  an 
equitable  title.  In  Shaler  v.  Magin,  2  Ohio. 
235.  where  the  defendant  made  an  entry  on 
land  in  1818,  and  made  improvements.  The 
entry  was  then  withdrawn,  and  another  entry 
made  on  the  same  land  'by  a  party  under 
whom  the  defendant  claimed.  The  defendant 
was  defeated  in  ejectment,  but  was  held  en- 
titled to  the  benefit  of  the  occupying  claim- 
ant act,  providing  that,  when  any  occupying 
claimant,  being  in  quiet  possession  of  land,  for 
which  he  can  show  a  plain  and  connected  title 
in  law  or  equity.  Is  evicted  by  an  adverse  or 
better  title,  the  occupying  claimant  shall  be 
paid  for  Improvements  made  prior  to  notice 
by  commencement  of  suit.  In  this  case  the 
defendant  was  held  to  have  an  equitable  title 
of  record.  The  title  of  plaintiff  was  not  stated 
in  the  case. 

In  Ketner  v.  Rogan,  95  Tex.  559,  68  S.  W. 
774,  which  granted  a  mandamus  to  compel  the 
school  land  commissioner  to  accept  complain- 
ant's application  for  purchase,  a  prior  lessee 
whose  lease  was  void,  and  who  had  made  im- 
provements, resisted  the  application.  The 
court  said :  "  It  was  shown  that  Slaughter  had 
made  improvements,  of  the  value  of  several 
thousand  dollars,  on  one  of  the  sections  In 
question ;  but  the  fact,  as  it  here  exists,  does 
not  create  any  impediment  to  the  purchase  by 
relator,  as  it  does  not  bring  the  case  within 
any  of  the  provisions  of  the  statute  concerning 
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Improvements  by  lessees.  The  question  as  to 
the  title  to  these  Improvements  cannot  be  de- 
cided In  this  proceeding,  In  which  the  only 
question  is  whether  or  not  the  right  asserted 
by  Slaughter  is  such  as  to  preclude  relator 
from  buying  the  land." 

Under  state  statutes  giving  relief  to  occu- 
pants of  state  lands,  compensation  for  im- 
provements has  been  allowed.  This  was  held 
under  Tenn.  act  1832,  chap.  2,  |  6.  providing 
that,  when  any  settler  upon  vacant  lands  in 
Ocoee  district  shall  have  made  valuable  im- 
provements, it  shall  not  be  lawful  for  an  en- 
terer  to  dispossess  the  settler  until  the  value 
of  such  improvements  is  paid.  This  statute 
was  held  to  apply  to  an  assignee  of  a  settler, 
and  was  held  to  be  imperative.  Peck  v.  Eakln, 
7  Humph.  22.  In  this  case  the  plaintiff  had 
a  grant  from   the  state. 

And  the  same  was  held  In  Harvey  v.  Jones, 
3  Humph.  157,  where  persons  had  improved  va- 
cant land  in  the  Ocoee  district  without  resid- 
ing thereon. 

In  Washington  the  statutes  relating  to  state, 
school,  and  tide  lands  gives  to  an  occupant  in 
possession    compensation    for    improvements. 

So,  the  party  in  possession  of  school  lands, 
having  made  Improvements  thereon,  was  held 
entitled  to  retain  possession  until  he  had  been 
paid  the  appraisal  value  of  the  same,  as 
against  a  purchaser  from  the  state.  Pearson  v. 
Ashley.  5  Wash.  169,  31  Pac.  410.  This  was 
under  Wash.  Gen.  Stat,  f  2146.  providing  for 
an  appraisement  of  Improvements,  and  that,  if 
the  purchaser  be  not  the  owner  of  the  im- 
provements, he  Shall  pay  to  the  said  owner, 
in  cash,  the  appraised  value  thereof  at  the  time 
of  sale,  within  thirty  days  from  the  day  of 
sale. 

And  in  Wilkes  v.  Hunt,  4  Wash.  100.  29 
Pac.  830,  which  denied  an  injunction  against 
the  commissioner  of  public  lands  to  restrain 
him  from  executing  a  contract  of  purchase 
with  another  party  because  the  Improvements 
had  not  been  paid  for,  It  was  said  :  "  In  the 
first  place,  if  there  has  been  no  compliance  with 
the  statute  by  the  appraisement  of  his  Im- 
provements, certalnjr  no  court  would  permit 
a  purchaser,  under  those  circumstances,  to 
interfere  with  his  possession  of  the  land  un- 
tlll  he  is  compensated  as  the  law  requires." 

So.  In  a  subsequent  action  by  the  same  plain- 
tiff against  the  purchaser.  Wilkes  v.  Davies,  8 
Wash.  112,  23  T,.  R.  A.  103,  35  Pac.  611,  the 
tenant  of  school  land.  Improving  the  same,  was 
held  entitled  to  recover  the  value  of  the  Im- 
provements, where  the  land  had  been  sold 
by  the  county  commissioners  without  valuing 
the  Improvements,  although  the  plaintiff  was 
still   In   possession. 

And,  a  party  improving  tide  land  was  held 
entitled  to  have  his  improvements  separately 
appraised,  and  the  land  sold  In  parcels  not  ex- 
ceeding 160  acres,  where  the  land  was  sold 
by  the  state.  Sullivan  v.  Callvert,  27  Wash. 
600.  68  Pac.  363.  This  wan  an  action  by  the 
party  making  the  Improvements  to  restrain 
the  commissioner  of  public  land  from  execut- 
ing a  contract  of  sale  with  another  party. 
Wash.  Laws  1899,  p.  138,  provide  that  sales  of 
tide  lands  shall  be  made  in  the  same  manner 
as  school  lands. 

In  Holm  v.  Prater,  7  Wash.  207,  34  Pac.  919, 
where  It  wan  held  that  the  appraisement  ap- 
plied for  Ave  years,  and  that  Improvements 
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made  after  an  appraisement  would  not  be 
reappraised  within  that  time,  it  was  said : 
"  The  protection  of  the  improvers  at  all  was 
probably  a  pure  act  of  grace  on  the  part  of  the 
legislature,  and,  if  any  occupiers  of  school 
lands  have,  since  the  date  of  said  act.  made 
improvements  thereon,  they  must  be  deemed 
to  have  done  so  In  the  light  of  the  law  upon 
the  subject,  and  at  their  peril  as  to  any  com- 
pensation being  awarded  them  therefor  by  the 
lawmaking  power." 

But,  an  appraisement  of  Improvements  on 
the  day  of  sale  was  held  not  to  avoid  the 
claim  of  the  party  improving,  as  against  a 
purchaser  of  school  land  from  the  state :  and 
It  was  also  held  that  the  fact  that  a  portion  of 
the  Improvements  were  on  tide  lands  did  not 
affect  his  right  to  the  appraised  value.  J.  F. 
Hart  Lumber  Co.  v.  Rucker.  15  Wash.  456. 
46  Pac.  728.  This  case  distinguishes  Holm 
v.  Prater,  7  Wash.  207,  34  Pac.  919.  saying: 
*'  What  was  held  in  that  case  was  that,  an  ap- 
praisement of  the  Improvements  having  been 
once  made,  the  fact  that  other  Improvements 
were  placed  thereon  before  the  sale  would  not 
entitle  the  owner  thereof  to  a  second  appraise- 
ment. But  In  the  case  at  bar  there  was  noth- 
ing tending  to  show  that  there  had  been  any 
appraisement  of  the  Improvements  prior  to  the 
one   In  controversy." 

In  Columbia  &  P.  S.  R.  Co.  v.  Seattle,  fc 
Wash.  335,  33  Pac.  824,  34  Pac.  725,  referring 
to  Wash,  act  of  1890  In  regard  to  extension  of 
city  streets  over  tide  lands,  the  court  said : 
"  The  act  of  the  same  year,  concerning  school 
lands,  carefully  protected  every  improver  of 
them,  so  that  he  could  not  be  dispossessed  un- 
til his  Improvements  were  paid  for.  even 
though  he  were  a  mere  squatter..** 

Relief  has  been  granted  to  an  occupant  of 
state  lands  on  the  ground  of  equity. 

This  was  held  In  an  action  by  a  grantee  of 
Massachusetts  against  a  party  who  had  oc- 
cupied the  land  for  more  than  six  years.  The 
tenant  in  the  writ  of  entry  was  held  entitled 
to  the  benefit  of  Mass.  Stat.  1821.  chap.  47, 
known  as  the  betterment  act.  Fisk  v.  Brlggs. 
12  Me.  373.  Under  the  act  separating  Maine 
from  Massachusetts,  made  a  part  of  the  Maine 
Constitution,  it  was  provided  that  the  rights 
of  that  commonwealth  to  their  lands  and 
name,  and  the  remedies  for  their  recovery, 
should  remain  the  same  as  they  were  before 
In  the  commonwealth  of  Massachusetts.  The 
court  8a Id ;  "  The  equitable  claim  of  the  tenant 
to  be  reimbursed  the  value  of  his  improve- 
ments Is  of  a  different  character.  The  pro- 
tection of  interests  of  this  kind  have  not.  for 
nearly  thirty  years  in  Massachusetts,  been  re- 
garded as  Inconsistent  with  the  just  rights  of 
the  proprietor.  A  law  of  that  commonwealth, 
which  passed  as  early  as  1808.  lends  Its  aid 
to  vindicate  his  title,  and  to  restore  to  him 
his  possession ;  but  upon  the  condition  that  he 
pay  for  the  additional  value,  derived  from  the 
labor  and  expense  of  those  who  may  have  held 
the  land  for  the  period  of  six  years  or  more. 
The  proprietor  may.  at  his  option,  claim  to 
receive  the  full  value  of  the  land,  If  unim- 
proved :  or.  if  he  choose  to  retain  It.  he  Is  not 
to  enrich  himself  at  the  expense  of  the  oc- 
cupant, but  Is  held  to  pay  for  its  increased 
value,  arising  from  the  improvements.  This 
law,  which  has  been  re-enacted  here  since  the 
separation,  has   become  a   rule   of  distributive 
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justice,  which  has  commended  itself  to  the 
favor  of  the  public,  for  the  equity  of  its  provi- 
sions, and  has  received  a  liberal  construction  in 
the  highest  courts  of  both  states.  It  relaxes 
the  rigor  0f  extreme  right,  and  is  intended 
generally  to  extend  some  indulgence  to  those 
who  penetrate  the  wilderness,  subdue  the  soil, 
and  render  it  productive,  and  who  usually  have 
families  depending  upon  the  fruits  of  their 
labor.  It  has  not  accorded  with  the  moral 
sense  and  enlightened  justice  of  either  state,  to 
suffer  a  proprietor  to  strip  the  occupant  of 
these  fruits,  so  far  as  they  had  given  ad- 
ditional value  to  his  land,  without  compensa- 
tion. This  Increased  value  is  not  considered 
as  of  right  belonging  to  him.  If,  therefore,  in 
this  suit,  we  award  it  to  the  tenant,  as  our 
laws  and  their  laws  required  in  ordinary  cases, 
we  do  not  impair  the  rights  of  Massachusetts, 
either  according  to  our  sense  of  right  and  jus- 
tice or  their  own." 

A  grantee  from  the  commonwealth  re- 
covered possession  of  land,  and  the  defendant 
was  held  entitled  to  the  value  of  his  better- 
ments. Kinsman  v.  Greene,  16  Me.  60.  The 
court  said :  '*  Whether  a  person  can  be  con- 
sidered as  holding  lands  by  virtue  of  a  possess- 
ion and  improvement  against  the  state  may 
well  be  questioned,  but  it  is  not  now  neces- 
sary to  decide.  The  deed  from  the  common- 
wealth to  the  plaintiff  conveys  only  all  its 
right,  title,  and  interest  in  the  lot.  and  is 
without  covenants.  And,  considering  her  usual 
regard  for  settlers  as  exhibited  in  her  con- 
veyances to  the  grantees  and  others,  she  may 
he  understood  as  designing  to  allow  any  set- 
tler to  set  up  his  claims  In  the  same  manner 
as  he  might  have  done  if  the  title  had  been 
in  the  hands  of  a  private  person.  And  the 
plaintiff  cannot,  under  such  a  title,  interpose 
the  rights  of  the  state  when  she  did  not 
choose  to  do  it,  against  the  claim  of  the 
defendant  for  his  improvements.'*  In  this 
case  the  defendants  held  under  a  lease  of  the 
proprietors  from  1810  to  1820,  which  lease  re- 
quired him  to  surrender  the  same  with  all 
Improvements  when  the  land  was  sold.  In 
1820  the  land  was  assigned  by  the  proprietor 
to  the  commonwealth,  and  she  conveyed  to  the 
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plaintiff  in  1835.     The  court  does  not  discuss 
color  of  title  or  good  faith  of  the  occupant. 

V.  Summary. 

The  rule  seems  to  be  well  settled  that  the 
purchaser  or  patentee  from  the  United  States 
government  is  entitled  to  the  growing  crops 
and  improvements  on  the  property  at  the  time 
he  acquires  title.  In  some  few  states  cases 
have  arisen  where  the  occupant  has  been  held 
entitled  to  remove  the  improvements  or  crops 
before  the  patentee  obtained  possession.  In 
the  early  Louisiana  cases  it  was  held  that  the 
occupant,  with  the  hope  of  acquiring  title, 
would  be  entitled  to  compensation  for  his  im- 
provements ;  but  these  early  cases  have  been 
subsequently  overruled.  Relief  has  been  sought 
for  the  occupant  under  the  various  occupying 
claimant  acts,  and  has  been  generally  denied 
where  he  has  not  had  color  of  title,  or  has 
not  been  an  occupant  in  good  faith.  Some  of 
the  cases  refuse  relief  on  the  ground  that,  if 
a  Hen  was  allowed  to  the  occupant  under  the 
act,  it  would  be  unconstitutional,  or  contrary 
to  the  organic  act  of  the  state,  or  interfere 
with  the  right  of  Congress  to  dispose  of  public 
lands.  It  will  be  noticed  that  In  most  of 
the  cases  granting  relief  under  the  occupying 
claimant  and  betterment  acts,  that  the  claim 
of  the  occupant  was  made  on  state  lands.  In 
many  of  the  cases  the  claim  of  the  occupant 
in  good  faith  under  color  of  title  has  been 
sustained.  A  few  exceptional  cases  grant  re- 
lief to  the  occupant  on  the  ground  of  equity, 
and  in  several  cases  relief  was  granted  where 
the  settler  had  Improved  under  a  patent  or 
certificate  which  was  held  void.  This  might  be 
construed  to  be  a  color  of  title.  State  statutes 
relating  to  state  lands,  and  providing  for  the 
compensation  for  Improvements  by  the  occu- 
pant, have  been  applied  in  some  cases  to  the 
purchaser  from  the  state,  who  acquired  the 
lands  subject  to  such  statute. 

Cases  involving  the  question  whether  or 
not  a  note  given  for  improvements  on  public 
lands  Is  upon  a  good  consideration  are  not  in- 
tended to  be  Included  in  this  note. 

I.  T. 
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COLONIAL  &   UNITED  STATES  MORT- 
GAGE COMPANY,  Limited,  Respt.f 
v. 
NORTHWEST  THRESHER  COMPANY, 
Appt. 


(. 


.  .N.  D ) 


•1.  Action  to  foreclose  a  mortgage  on 
real  property  is  not  a  proceeding;  in 
rem,  but  la  an  action  in  personam,  and 
comes  within  the  operation  of  f  5210,  Rev. 
Codes  1899,  which  excepts  from  the  period 
limited  for  commencing  an  action  the  time 
during  which  the  person  against  whom  the 
cause  of  action  has  accrued  is  absent  from 
the  state. 

2.  A  foreign  corporation  which  lias 
complied  'with  the  law*  of  thin  state 
governing  such  corporations,  and  which  has 
been  regularly  and  continuously; doing  busi- 
ness in  this  state  during  the  entire  period 
required  to  bar  an  action,  and  during  all 
that  time  has  had  an  agent  resident  here, 
upon  whom  process  could  be  served,  can 
avail  Itself  of  the  Btatue  of  limitations  of 
this  state. 

a.  The  absence  of  the  mortgagee  from 
the  state  after  he  has  parted  with  the  title 
to  the  mortgaged  property  does  not  prevent 
the  statute  of  limitations  from  running  in 
favor  of  his  grantee. 

4.  An  action  to  foreclose  a  mortgage 
on  real  property  ts  a  remedy  distinct 
from  the  remedies  by  which  the 
creditor  may  enforce  the  personal  obli- 
gation for  the  debt  secured  by  the  mortgage, 
and  may  become  barred  by  the  statute  of  lim- 
itations, even  though  the  debt  Is  not  out- 
lawed. 

5.  Although  the  property  passed  to 
the  defendant's  grantor,  subject  to 
the  mortgage,  and  was,  in  equity,  the 
primary  fund  for  the  payment  of  the  mort- 

*  Headnotes  by  Engerud,  J. 


Note. — As  to  right  of  foreign  corporation  to 
plead  the  statute  of  limitations,  see  also,  in 
this  series.  Wlnney  v.  Sandwich  Mfg.  Co.  18 
L.  R.  A.  524,  and  note;  Pierce  v.  Southern  I\ 
Co.  40  L.  R.  A.  350;  Turcott  v.  Yazoo  &  M. 
Valley  R.  Co.  40  L.  R.  A.  768 ;  Travelers'  Ins. 
Co.  v.  Krickc,  41  L.  R.  A.  557;  and  Williams 
v.  Metropolitan  Street  R.  Co.  64  L.  R.  A.  794. 

As  to  effect  of  absence  from  the  state  of 
mortgagor  on  grantee's  right  to  set  up  limi- 
tations, see,  in  this  series,  George  v.  Butler,  57 
L.  R.  A.  306. 

For  a  cHse  in  this  series  holding  that  when 
an  action  to  foreclose  a  mortgage  has  become 
barred  as  against  a  purchaser  who  assumes  the 
mortgage,  it  is  also  barred  as  against  the  mort- 
gagor, see  Mulvane  v.  Sedgley,  55  L.  R.  A.  552. 

As  to  effect  of  statutory  bar  of  principal  debt 
on  right   to   foreclose  a  mortgage   or  deed  of 
trust,  see  note,  to  Kulp  v.  Kulp,  21  L.  R.  A. 
550. 
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gage  debt,  that  doctrine  cannot  be  extended 
so  as  to  prevent  the  defendant  from  availing 
himself  of  the  statute  of  limitations  as  a 
defense  against  an  action  to  foreclose  the- 
mortgage,  even  though  the  debt  Is  neither 
discharged  nor  barred  as  against  the  debtor. 

(Young,  J.,  dissents.) 

(April    27,    1905.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Cass  County 
in  favor  of  plaintiff  in  an  action  brought 
to  foreclose  a  mortgage.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ball,  Watson,  A  Maolay,  for 
appellant: 

The  absence  from  the  state,  or  the  non- 
residenee  of  the  original  mortgagor,  doe* 
not  extend  the  time  within  which  an  action 
of  foreclosure  may  be  brought,  as  against 
subsequent  grantees  or  holders  of  the  equity 
of  redemption. 

Wood  v.  Qoodfellow,  43  Cal.  185;  Watt 
v.  Wright,  66  Cal.  202,  5  Pac.  91 ;  Lord  v, 
Morris,  18  Cal.  482;  George  v.  Butler,  2ft 
Wash.  456,  57  L.  R.  A.  396,  90  Am.  St.  Rep. 
756,  67  Pac.  263;  Anderson  v.  Baxter,  1 
Or.  105;  Eubanks  v.  Levcridge,  4  Sawy. 
274,  Fed.  Cas.  No.  4,544;  Bush  v.  White,  8S 
Mo.  339;  Arthur  v.  Screven,  39  S.  C.  77,  17 
S.  E.  640;  Fowler  v.  Wood,  78  Hun,  304, 
28  ST.  Supp.  976. 

After  the  mortgagor  has  parted  with  the 
property  covered  by  the  mortgage,  he  loses 
all  control  over  it. 

Cook  v.  Prindle,  97  Iowa,  464,  59  Am,  St. 
Rep.  424,  66  N.  W.  781 ;  Hubbard  v.  Mis- 
souri Valley  L.  Ins.  Co.  25  Kan.  172; 
Schmucker  v.  Sibert,  18  Kan.  Ill,  26  Am. 
Rep.  765. 

The  right  to  sue  upon  the  debt  (not  the 
debt  itself)  might  be  extinguished,  while 
the  right  to  bar  redemption  might  still  ex- 
ist as  against  the  owner  of  the  property. 

Satterlund  v.  Real,  12  N.  D.  122,  95  N. 
W.  518. 

A  foreign  corporation  can  plead  the  stat- 
ute of  limitations; 

13  Am.  &  Eng.  Enc.  Law,  p.  904:  Turcott 
v.  Yazoo  d  M.  Valley  R.  Co.  101  Tenn.  102, 
40  L.  R.  A.  768,  70  Am.  St.  Rep.  661,  45  S. 
W.  1067;  State  v.  National  Acci.  Soc.  103 
Wis  208,  79  N.  W.  220;  St.  Pavl  v.  Chicago, 
M.  d  St.  P.  R.  Co.  45  ..iinn.  387,  48  N.  W. 
17. 

Messrs.  Newman,  Holt,  A  Frame,  for 
respondent : 

This  is  a  civil  action  in  personam :  and 
all  provisions  of  the  Code  of  Civil  Pro- 
cedure  for  the  limitation  of  the  time  for 
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bribing  civil  anions  on  contract  for  the 
payment  of  money  and  for  the  foreclosure 
of  mortgages — as  well  those  suspending  the 
running  of  the  statute  as  those  limiting 
the  time  for  commencing  such  actions — ap- 
ply with  full  force  to  this  action. 

Brainard  V.  Cooper,  10  N.  Y.  359;  Whal- 
ley  v.  Eldridge,  24  Minn.  361. 

The  statute  of  limitations,  in  all  its 
provisions,  including  the  sections  suspend- 
ing its  running,  applies  to  all  actions  in 
which  there  is  necessarily  a  plaintiff  and 
a  defendant,  without  regard  to  the  charac- 
ter of  the  action,  or  the  relief  sought,  or 
any  other  circumstance  whatever. 

Grattan  v.  Wiggins,  23  Cal.  35. 

The  mortgage  is  accessory  to  the  debt, 
and  is  inseparable  from  it,  and  continues 
in  force  until  the  debt  is  satisfied  or 
barred;  and  the  statute  cannot  be  pleaded 
by  either  of  the  subsequent  grantees,  sub- 
ject to  the  mortgage,  until  both  the  mort- 
gage and  the  debt  are  barred. 

Rev.  Code,  §  4694;  ..Waterson  v.  Kirk- 
wood,  17  Kan.  9;  Schmucker  v.  Sibert,  18 
Kan.  104,  26  Am.  Rep.  765;  Allen  v.  O'Don- 
ald,  28  Fed.  349;  Cross  v.  Allen,  141  U.  S. 
628,  35  L.  ed.  843,  12  Sup.  Ct.  Rep.  67; 
Ewell  v.  Daggs,  108  U.  S.  143,  27  L.  ed.  682, 
2  Sup.  Ct.  Rep.  408;  Eborn  v.  Cannon,  32 
Tex.  244;  McKcen  v.  James,  87  Tex.  194, 
25  S.  W.  408,  27  S.  W.  59;  Mahon  v.  Cooley, 
36  Iowa,  479;  Jones,  Mortg.  §  1204;  Coe  V. 
Finlayson,  41  Fla.  169,  26  So.  704;  Willis 
v.  Farley,  24  Cal.  491 ;  New  York  L.  Ins.  d 
T.  Co.  v.  Covert,  6  Abb.  Pr.  N.  S.  154;  Mur- 
dock  v.  Waterman,  145  N.  Y.  55,  27  L.  R. 
A.  418,  39  N.  E.  829;  Kerndt  v.  Porterfield, 
56  Iowa,  412,  9  N.  W.  322. 

The  Minnesota  Thresher  Manufacturing 
Company  and  the  appellant,  having  each 
purchased  only  the  equity  of  redemption,  by 
deeds  without  covenants,  and  for  a  nominal 
consideration,  and  without  any  special  con- 
tract, or  unusual  circumstance,  it  is  pre- 
sumed that  the  amount  paid  was  the  price 
of  the  property,  less  the  amount  of  the 
mortgage  debt,  and  that  it  will  be  for  the 
purchaser  to  discharge  the  encumbrance. 

Jones,  Mortg.  §  763:  New  York  L.  Ins. 
d  T.  Co.  v.  Covert,  6  Abb.  Pr.  N.  S.  154. 

The  appellant  took  the  premises,  sub- 
ject to  the  mortgage  debt.  The  land  con- 
tinued, in  its  hands,  the  primary  fund  for 
the  payment  of  the  debt ;  and,  to  the  extent 
of  the  value  of  the  mortgaged  premises,  it 
became  the  principal   debtor. 

Johnson  v.  Zink,  51  N.  Y.  336;  Sands  v. 
Church,  6  N.  Y.  347;  uartley  v.  Harrison, 
24  N.  Y.  170;  Freeman  v.  Auld,  44  N.  Y. 
60;  Knickerbocker  L.  Ins.  Co.  v.  Nelson,  78 
N.  Y.  137;  Bennett  v.  Bates,  94  N.  Y.  354; 
Murray  v.  Marshall,  94  N.  Y.  611 ;  Colgrove 
v.  Tallman,  67  N.  Y.  95,  23  Am.  Rep.  90; 
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H  or  ton  v.  Davis,  26  N.  Y.  495;  Fuller  v. 
Hunt,  48  Iowa,  163;  Tice  v.  Annin,  2  Johns. 
Ch.  125;  Palmer  v.  Butler,  36  Iowa,  576; 
Sanger  v.  Nightingale,  122  U.  S.  176,  30  L» 
ed.  1105,  7  Sup.  Ct.  Rep.  1109. 

The  appellant,  having  taken  the  premises- 
under  circumstances  which  raised  the* 
presumption  that  it  retained  sufficient  of 
the  purchase  money  to  pay  the  mortgage 
debt,  which  still  remained  a  valid,  subsist- 
ing debt,  unaffected  by  the  statute  of  limi- 
tations,— by  that  fact  entered  into  a  valid* 
implied  agreement  that  the  granted  prem- 
ises should  be  used,  so  far  as  necessary,  to 
discharge  and  pay  the  mortgage  debt,  and 
the  statute  of  limitations  would  not  run 
in  its  favor  upon  such  agreement  until 
the  debt  was  satisfied  or  barred  by  the  stat- 
ute; and,  in  the  event  it  was  barred,  would 
not  run  in  its  .favor  until  ten  years  after 
the  acceptance  of  the  deed  by  it. 

Schmucker  v.  Sibert,  18  Kan.  104,  26 
Am.  Rep.  765. 

The  debt  may  still  be  recovered  from 
West,  should  he  return  to  the  state  of 
North  Dakota,  and  the  defense  of  the  stat- 
ute of  limitations  could  not  be  interposed 
by  him;  and,  upon  a  payment  of  the  debt 
by  him,  he  would  have  a  right  of  action 
against  the  appellant  to  recover  the  debt 
to  the  value  of  the  mortgaged  premises, 
and  equity  would  stay  an  action  brought 
against  him  on  the  note  until  foreclosure 
of  the  mortgage,  or  compel  respondent  to 
assign  to  him  the  note  and  mortgage,  to 
be  enforced  by  him  against  the  mortgaged 
premises. 

Tice  v.  Annin,  2  Johns.  Ch.  125;  Ferris 
v.  Crawford,  2  Denio,  595;  Colgrove  v. 
Tallman,  67  N.  Y.  95,  23  Am.  Rep.  90; 
Murray  v.  Marshall,  94  N.  Y.  611;  Wood, 
Limitation  of  Actions,  §  145. 

The  land  being,  in  the  hands  of  the  ap- 
pellant, the  primary  fund  for  the  payment 
of  the  debt  secured  by  the  mortgage,  which 
is  still  a  subsisting,  valid  debt,  and  it, 
having  purchased  subject  to  the  mortgage, 
cannot  plead  the  statute  of  limitations. 

Heyer  v.  Pruyn,  7  Paige,  465,  34  Am. 
Dec.  355;  Hughes  v.  Edwards,  9  Wheat.  489, 
6  L.  ed.  142;  Waterson  v.  Kirkwood,  17 
Kan.  9;  Schmucker  v.  Sibert,  18  Kan.  104, 
26  Am.  Rep.  765;  New  York  L.  Ins.  d  T. 
Co.  v.  Covert,  6  Abb.  Pr.  N.  S.  154;  Mur- 
dock  v.  Waterman,  145  N.  Y.  55,  27  L.  R. 
A.  418,  39  N.  E.  829. 

The  appellant  and  also  the  Minnesota 
Thresher  Company  are  foregin  corpora- 
tions, and  cannot  plead  the  statute  of  limi- 
tations. 

Olcott  v.  Tioga  R.  Co.  20  N.  Y.  210,  75 
Am.  Dec.  393;  Rathbun  v.  Northern  C.  R. 
Co.  50  N.  Y.  656 ;  Boardman  v.  Lake  Shore 
d  M.  S.  R.  Co.  84  N.  Y.   157;   Larson  v. 
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gaged  premises,  tolls  the  statute.  In  Cali- 
fornia, Washington,  Oregon,  Nebraska, 
Missouri,  New  York,  and  South  Carolina, 
the  contrary  has  been  held.  The  majority 
of  the  court  has  reached  the  conclusion 
that  the  absence  of  West  did  not  toll  the 
statute.  Our  attention  has  been  called  to 
the  following  cases  from  Illinois:  Emory  v. 
Keighan,  94  111.  543;  Schifferstein  v.  Alli- 
son, 24  111.  App.  294,  123  111.  662,  15  N.  E. 
275;  Hibernian  Bkg.  Asso.  v.  Commercial 
Nat.  Bank,  157  111.  524,  41  N.  E.  919: 
Jones  v.  Foster,  175  111.  459,  51  N.  E.  862; 
Richey  v.  Sinclair,  167  111.  184,  47  N.  E. 
364.  Analysis  will  show  that  none  of  these 
cases  are  authority  in  this  jurisdiction.  In 
Emory  v.  Keighan,  Hibernian  Bkg.  Asso. 
v.  Commercial  Nat.  Bank,  and  Jones  v. 
Foster,  the  facts  were  that  the  owner  of  the 
equity  of  redemption  had  been  absent  from 
the  state;  and  in  Schifferstein  v.  Allison  a 
partial  payment  had  been  made  within  the 
statutory  period  by  the  owner  of  the  fee. 
In  Richey  v.  Sinclair,  however,  the  mort- 
gagor had  been  absent  from  the  state  after 
he  had  parted  with  the  title,  and  it  was 
held  that  his  absence  prevented  the  statute 
from  running  in  favor  of  his  grantee.  The 
reasoning  in  the  last  case  cited,  as  well  as 
in  the  others  from  that  state,  is  based  upon 
two  propositions,  which  will  be  found  most 
clearly  set  forth  in  Pollock  v.  Maison,  41 
111.  516:  (1)  A  mortgage  was  there  re- 
garded as  a  conveyance  of  an  estate  in 
land,  defeasible  only  by  the  extinguishment 
of  the  debt.  (2)  The  statute  of  limitations 
was  regarded  as  creating  a  presumption 
of  payment  or  release  of  the  debt  by  lapse 
of  time,  and  hence  the  neglect  of  the  credi- 
tor to  commence  an  action  to  recover  his 
debt  within  the  statutory  period  was  pre- 
sumptive evidence  that  the  debt  was  ex- 
tinguished. It  followed  as  a  necessary  con- 
sequence that,  if  the  debt  was  extinguished, 
the  mortgagee's  estate  was  likewise  extin- 
guished, and,  conversely,  if  the  debt  was  not 
extinguished,  the  mortgagee's  title  was  not 
defeated.  As  to  whether  the  later  rulings 
in  Illinois  are  sound  in  principle,  in  view 
of  the  changes  made  by  the  legislature  of 
that  state  in  the  limitation  laws  since  the 
decision  in  Pollock  v.  Maison,  we  venture 
no  opinion.  See,  however,  Tate  v.  Hawkins, 
81  Ky.  577,  50  Am.  Rep.  181.  It  is  mani- 
fest that  the  decisions  from  Illinois  pro- 
ceed upon  a  theory  that  is  untenable  in 
this  state.  Here,  under  the  express  pro- 
visions of  our  Civil  Code,  a  mortgage  is  a 
mere  lien,  and  conveys  no  estate  in  the  land. 
Rev.  Codes  1899,  §  4699;  Balloran  v. 
Holmes,  13  N.  D.— -,  101  N.  W.  310.  The 
statute  of  limitations  of  this  state  does  not 
create  presumptions  or  extinguish  obliga- 
tions. It  merely  bars  the  remedy  upon 
70  L.  R.  A. 


which  it  operates,  if  the  defendant  elects 
to  avail  himself  of  the  statutory  defense  by 
answer.  Satterland  v.  Seal,  12  N.  D.  122, 
95  N.  W.  518;  Wood,  Limitation  of  Actions, 
§  5;  Fowler  v.  Wood,  78  Hun,  304,  28  N. 
Y.  Supp.  976,  Affirmed  in  150  N.  Y.  584, 
44  N.  E.  1124.  In  Oregon  and  Nebraska 
it  was  held  that  the  absence  of  the  mort- 
gagor did  not  toll  the  statute,  because  the 
action  to  foreclose  was  an  action  in  rem. 
Anderson  v.  Baxter,  4  Or.  105;  Peters  v. 
Dunnells,  5  Neb.  460.  We  cannot  follow 
these  cases,  because  we  hold  that  this  action 
is  not  in  rem.  The  decisions  from  Texas, 
Kansas,  and  Iowa  are  in  point,  but,  in  our 
opinion,  those  decisions  rest  on  proposi- 
tions which  are  as  unsound  in  principle  as 
they  are  opposed  to  precedent.  They  lead 
to  absurd  and  unjust  results,  and  thwart 
the  object  sought  to  be  attained  by  the 
statute,  instead  of  promoting  that  object 
and  furthering  justice.  Cases  fairly  repre- 
senting the  views  of  the  Texas  courts  are 
Ewell  v.  Daggs,  108  U.  S.  143,  27  L.  ed. 
682,  2  Sup.  Ct.  Rep.  408;  Falwell  v. 
Hening,  78  Tex.  278,  14  S.  W.  613.  From 
Kansas  may  be  cited  Waterson  v.  Kirkwood, 
17  Kan.  9,  and  Schmucker  v.  Sibert,  IS 
Kan.  104,  26  Am.  Rep.  765 ;  and  from  Iowa, 
Clinton  County  v.  Cox,  37  Iowa,  570; 
Brown  v.  Rockhold,  49  Iowa,  282 ;  Robertson 
v.  Stuhlmiller,  93  Iowa,  326,  61  N.  W.  986: 
and  Leeds  Lumber  Co.  v.  Haworth,  98 
Iowa,  463,  60  Am.  St.  Rep.  109,  67  N.  W. 
383. 

The  rule  adopted  by  these  several  courts 
seems  to  have  been  based  upon  the  same 
reasons.  Those  reasons  are  tersely  stated 
in  Clinton  County  v.  Cox,  37  Iowa,  570,  as 
follows:  "  Under  the  laws  of  this  state  a 
mortgage  conveys  no  interest  in  or  title 
to  lands,  but  is  simply  a  lien  thereon  for 
the  purpose  of  securing  the  indebtedness 
which  is  its  foundation.  It  is  an  incident 
— a  security  in  the  nature  of  a  lien — of  the 
debt.  It  survives  until  the  debt  be  paid  or 
discharged,  or  the  mortgage  is  released. 
It  is  a  convoy  bearing  a  lien  for  the  pro- 
tection of  the  debt,  and  as  long  as  that 
exists  it  is  not  relieved  of  the  duty  of 
protection,  or  rendered  ineffective  for  that 
purpose.  When  the  debt  is  discharged,  or, 
by  operation  of  law,  may  no  longer  be  en- 
forced, its  functions  terminate,  and  not  be- 
fore." In  that  case,  as  in  the  others  cited, 
it  was  held  that  the  absence  of  the  debtor 
after  he  had  parted  with  the  title  prevented 
the  statute  from  running  in  favor  of  his 
grantee  against  a  suit  to  foreclose.  It  is 
clear  that  a  part  payment  by  the  mortgagor 
after  the  conveyance  would  have  had  the 
same  effect,  because,  under  the  rule  which 
these  cases  announce,  any  act  which  pre- 
vents the  statute  from  running  in  favor  of 
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to  be  a  fact,  however,  that  said  corpora- 
tion, during  all  that  time,  was  doing  busi- 
ness here;  that,  during  all  the  time  men- 
tioned, it  had  a  resident  agent  authorized 
to  accept  service  of  process,  and  had  in 
all  respects  complied  with  the  laws  of  the 
territory,  and  subsequently  those  of  the 
state,  relating  to  foreign  corporations  do- 
ing business  here.  It  was  further  stipu- 
lated to  be  a  fact  that  the  appellant,  North- 
west Thresher  Company,  was  organized  in 
June,  1901,  under  the  laws  of  Minnesota, 
as  the  successor  of  the  Minnesota  Thresher 
Company,  for  the  purpose  of  taking  and 
absorbing  the  property,  assets,  and  busi- 
ness of  the  old  company,  and  that  the 
new  company  has  continued  to  do  business 
in  this  jurisdiction,  and  has  complied  with 
all  the  conditions  imposed  by  law  upon 
foreign  corporations  doing  business  in  this 
state.  The  respondent  contends  that  the 
statute  does  not  run  in  favor  of  a  foreign 
corporation,  even  though  it  has  been  con- 
tinuously doing  business  in  this  state,  and 
though  it  could  at  all  times  have  been  per- 
sonally served  with  process  within  this 
jurisdiction.  The  weight  of  authority  is 
against  respondent's  contention.  Huss  v. 
Central  R.  d  Bkg.  Co.  66  Ala.  472;  Law- 
rence v.  Ballon,  50  Cal.  258;  King  v.  Na- 
tional Min.  d  Exploring  Co.  4  Mont.  1,  1 
Pac.  727 ;  ^Yall  v.  Chicago  d  N.  H\  R.  Co. 
69  Iowa,  498,  29  N.  W.  427;  Connecticut 
Mut.  L.  Ins.  Co.  v.  Duerson,  28  Gratt.  630: 
Turcott  v.  Yazoo  d  M.  Valley  R.  Co.  101 
Tenn.  102,  40  L.  R.  A.  768,  70  Am.  St.  Rep. 
661,  45  S.  W.  1067;  St.  Paul  v.  Chicago,  M. 
d  St.  P.  R.  Co.  45  Minn.  387,  48  N.  VV.  17: 
Pennsylvania  Co.  v.  Sloan,  1  111.  App.  364; 
Abell  v.  Penn  Mut.  L.  Ins.  Co.  18  W.  Va. 
400.  The  courts  of  New  York,  Wisconsin, 
and  Nevada  hold  that  a  foreign  corpora- 
tion is  incapable  of  being  present  in  a  state 
other  than  that  under  whose  laws  it  exists, 
and  hence,  under  all  circumstances,  a 
foreign  corporation  is  absent  from  all  other 
states  than  that  of  its  domicil.  Conse- 
quently those  courts  hold  that  a  foreign 
corporation  comes  within  that  provision  of 
the  statute  of  limitations  which  excepts  ab- 
sentees from  its  operation.  Olcott  v.  Tioga 
R.  Co.  20  N.  Y.  210,  75  Am.  Dec.  393;  Rath- 
bun  v.  Northern  C.  R.  Co.  50  N.  Y.  656; 
Larson  V.  Aultman  d  T.  Co.  86  Wis.  281, 
39  Am.  St.  Rep.  893,  56  N.  W.  915;  Trav- 
elers' Ins.  Co.  v.  Fricke.  99  Wis.  367, 
41  L.  R.  A.  557,  74  N.  W.  372.  78  N.  W. 
407;  State  v.  National  Acci.  Soc.  103  Wis. 
208,  79  N.  W.  220;  Robinson  v.  Imperial 
Silver  Min.  Co.  5  Nev.  44.  In  our  opinion, 
the  rule  adopted  by  the  majority  of  the 
courts  is  the  sound  one, — that  a  corpora- 
tion, although  created  by  the  laws  of  an- 
other state,  should  be  deemed  to  be  present 
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in  this  state,  and  entitled  to  the  protection 
of  the  statute  of  limitations,  if  it  has  been 
regularly  engaged  in  doing  business  in  this 
state,  and  has  had  its  agent  or  agents  here, 
and  been  amenable  to  personal  service  of 
the  process  of  our  courts. 

It  is  urged,  however,  by  respondent,  that 
the  decision  in  Olcott  v.  Tioga  R.  Co.  20  N. 
Y.  210,  75  Am.  Dec.  393,  is  conclusive  upon 
us,  because  our  statute  of  limitations,  in- 
cluding the  provision  which  now  appears  as 
§  5210,  Rev.  Codes  1899,  was  borrowed  from 
New  York,  and  adopted  in  this  state  after 
the  decision  in  Olcott  v.  Tioga  R.  Co.  was 
rendered,  and  hence  it  must  be  presumed 
that  the  act  was  adopted  with  the  inter- 
pretation placed  upon  it  by  the  courts  of 
the  state  from  which  it  was  borrowed.  The 
rule  invoked  is  a  familiar  one,  often  recog- 
nized by  this  court,  but  we  do  not  think  it 
has  any  application  in  this  case.  The  de- 
fendant in  that  case  was  a  Pennsylvania 
corporation,  and  had  not  been  amenable  to 
process  in  New  York  the  full  six  years  re- 
quired to  bar  the  action.  It  was  asserted 
in  its  behalf,  however,  that  the  provisions 
which  excepted  from  the.  operation  of  the 
statute  persons  absent  from  the  state  ap- 
plied ony  to  natural  persons;  and  it  was 
argued,  therefore,  that  a  foreign  corpora- 
tion could  successfully  plead  the  limitation 
statute  of  New  York  in  bar  of  an  action 
against  it  in  that  state,  even  though  it  had 
been  beyond  the  reach  of  process  from  the 
courts  of  that  state  the  entire  six  years. 
The  court  held  that  a  corporation  was  a 
"  person  "  within  the  meaning  of  the  law, 
and  that,  if  it  had  not  been  subject  to  the 
process  of  the  courts  of  the  state,  it  could 
not  invoke  the  statute  of  limitations. 
Whatever  else  was  said  in  that  case  was 
obiter  dicta. 

The  question  whether  a  corporation  can 
or  cannot  be  present  in  any  state  other  than 
that  under  whose  laws  it  was  organized  is  a  • 
question  rather  of  general  law  than  of  in- 
terpretation of  this  statute.  It  is  a  ques- 
tion we  should  feel  at  liberty  to  decide  for 
ourselves,  even  if  the  rule  counsel  invokes 
were  an  inflexible  one.  We  hold,  therefore, 
that  the  statute  of  limitations  has  run  in 
favor  of  this  defendant  and  its  predecessor, 
the  Minnesota  Thresher  Company,  if  the 
latter  was  the  person  against  whom  the 
cause  of  action  accrued. 

This  brings  us  to  the  question  upon 
which  the  members  of  this  court  are  un- 
able to  agree.  Did  the  absence  from  the 
state  of  the  mortgagor  and  debtor,  West, 
prevent  the  running  of  the  statute  against 
this  suit  to  foreclose  the  mortgage?  The 
courts  of  Illinois,  Texas,  Kansas,  and  Iowa 
hold  that  the  debtor's  absence,  even  though 
he  has  parted  with  the  title  to  the  mort- 
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gaged  premises,  tolls  the  statute.  In  Cali- 
fornia, Washington,  Oregon,  Nebraska, 
Missouri,  New  York,  and  South  Carolina, 
the  contrary  has  been  held.  The  majority 
of  the  court  has  reached  the  conclusion 
that  the  absence  of  West  did  not  toll  the 
statute.  Our  attention  has  been  called  to 
the  following  cases  from  Illinois:  Emory  v. 
Keigkan,  94  111.  543;  Schifferstein  v.  Alli- 
son, 24  111.  App.  294,  123  111.  662,  15  N.  E. 
275;  Hibernian  Bkg.  AS80.  v.  Commercial 
\at.  Bank,  157  111.  524,  41  N.  E.  919; 
Jones  V.  Foster,  175  111.  459,  51  N.  E.  862 ; 
Rickey  V.  Sinclair,  167  111.  184,  47  N.  E. 
364.  Analysis  will  show  that  none  of  these 
cases  are  authority  in  this  jurisdiction.  In 
Emory  v.  Keigkan,  Hibernian  Bkg.  Asso. 
v.  Commercial  Nat.  Bank,  and  Jones  v. 
Foster,  the  facts  were  that  the  owner  of  the 
equity  of  redemption  had  been  absent  from 
the  state;  and  in  Sckifferstcin  v.  Allison  a 
partial  payment  had  been  made  within  the 
statutory  period  by  the  owner  of  the  fee. 
In  Rickey  v.  Sinclair,  however,  the  mort- 
gagor had  been  absent  from  the  state  after 
he  had  parted  with  the  title,  and  it  was 
held  that  his  absence  prevented  the  statute 
from  running  in  favor  of  his  grantee.  The 
reasoning  in  the  last  case  cited,  as  well  as 
in  the  others  from  that  state,  is  based  upon 
two  propositions,  which  will  be  found  most 
clearly  set  forth  in  Pollock  v.  Maison,  41 
111.  516:  (1)  A  mortgage  was  there  re- 
garded as  a  conveyance  of  an  estate  in 
land,  defeasible  only  by  the  extinguishment 
of  the  debt.  (2)  The  statute  of  limitations 
was  regarded  as  creating  a  presumption 
of  payment  or  release  of  the  debt  by  lapse 
of  time,  and  hence  the  neglect  of  the  credi- 
tor to  commence  an  action  to  recover  his 
debt  within  the  statutory  period  was  pre- 
sumptive evidence  that  the  debt  was  ex- 
tinguished. It  followed  as  a  necessary  con- 
sequence that,  if  the  debt  was  extinguished, 
the  mortgagee's  estate  was  likewise  extin- 
guished, and,  conversely,  if  the  debt  was  not 
extinguished,  the  mortgagee's  title  was  not 
defeated.  As  to  whether  the  later  rulings 
in  Illinois  are  sound  in  principle,  in  view 
of  the  changes  made  by  the  legislature  of 
that  state  in  the  limitation  laws  since  the 
decision  in  Pollock  v.  Maison,  we  venture 
no  opinion.  See,  however,  Tate  v.  Hawkins, 
81  Ky.  577,  50  Am.  Rep.  181.  It  is  mani- 
fest that  the  decisions  from  Illinois  pro- 
ceed upon  a  theory  that  is  untenable  in 
this  state.  Here,  under  the  express  pro- 
visions of  our  Civil  Code,  a  mortgage  is  a 
mere  lien,  and  conveys  no  estate  in  the  land. 
Rev.  Codes  1899,  §  4699;  Balloran  v. 
Holmes,  13  N.  D.— ,  101  N.  W.  310.  The 
statute  of  limitations  of  this  state  does  not 
create  presumptions  or  extinguish  obliga- 
tions. It  merely  bars  the  remedy  upon 
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which  it  operates,  if  the  defendant  elects 
to  avail  himself  of  the  statutory  defense  by 
answer.  Satterland  v.  Seal,  12  N.  D.  122, 
95  N.  W.  618;  Wood,  Limitation  of  Actions. 
§  5;  Fowler  v.  Wood,  78  Hun,  304,  28  N. 
Y.  Supp.  976,  Affirmed  in  150  N.  Y.  584, 
44  N.  E.  1124.  In  Oregon  and  Nebraska 
it  was  held  that  the  absence  of  the  mort- 
gagor did  not  toll  the  statute,  because  the 
action  to  foreclose  was  an  action  in  rem. 
Anderson  v.  Baxter,  4  Or.  105;  Peters  v. 
Dunnells,  5  Neb.  460.  We  cannot  follow 
these  cases,  because  we  hold  that  this  action 
is  not  in  rem.  The  decisions  from  Texas, 
Kansas,  and  Iowa  are  in  point,  but,  in  our 
opinion,  those  decisions  rest  on  proposi- 
tions which  are  as  unsound  in  principle  as 
they  are  opposed  to  precedent.  They  lead 
to  absurd  and  unjust  results,  and  thwart 
the  object  sought  to  be  attained  by  the 
statute,  instead  of  promoting  that  object 
and  furthering  justice.  Cases  fairly  repre- 
senting the  views  of  the  Texas  courts  are 
Ewcll  v.  Daggs,  108  U.  S.  143,  27  L.  ed. 
682,  2  Sup.  Ct.  Rep.  408;  Falwell  v. 
Hening,  78  Tex.  278,  14  S.  W.  613.  From 
Kansas  may  be  cited  Waterson  v.  Kirkwood, 
17  Kan.  9,  and  Schmucker  v.  Sibert,  IS 
Kan.  104,  26  Am.  Rep.  765;  and  from  Iowa, 
Clinton  County  v.  Cox,  37  Iowa,  570; 
Brown  v.  Rockhold,  49  Iowa,  282 ;  Robertson 
v.  Stuhlmiller,  93  Iowa,  326,  61  N.  W.  986; 
and  Leeds  Lumber  Co.  v.  Ha,wortk,  98 
Iowa,  463,  60  Am.  St.  Rep.  109,  67  N.  W. 
383. 

The  rule  adopted  by  these  several  courts 
seems  to  have  been  based  upon  the  same 
reasons.  Those  reasons  are  tersely  stated 
in  Clinton  County  v.  Cox,  37  Iowa,  570,  as 
follows:  "Under  the  laws  of  this  state  a 
mortgage  conveys  no  interest  in  or  title 
to  lands,  but  is  simply  a  lien  thereon  for 
the  purpose  of  securing  the  indebtedness 
which  is  its  foundation.  It  is  an  incident 
— a  security  in  the  nature  of  a  lien — of  the 
debt.  It  survives  until  the  debt  be  paid  or 
discharged,  or  the  mortgage  is  released. 
It  is  a  convoy  bearing  a  lien  for  the  pro- 
tection of  the  debt,  and  as  long  as  that 
exists  it  is  not  relieved  of  the  duty  of 
protection,  or  rendered  ineffective  for  that 
purpose.  When  the  debt  is  discharged,  or, 
by  operation  of  law,  may  no  longer  be  en- 
forced, its  functions  terminate,  and  not  be- 
fore." In  that  case,  as  in  the  others  cited, 
it  was  held  that  the  absence  of  the  debtor 
after  he  had  parted  with  the  title  prevented 
the  statute  from  running  in  favor  of  his 
grantee  against  a  suit  to  foreclose.  It  is 
clear  that  a  part  payment  by  the  mortgagor 
after  the  conveyance  would  have  had  the 
same  effect,  because,  under  the  rule  which 
these  cases  announce,  any  act  which  pre- 
vents the  statute  from  running  in  favor  of 
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the  debtor  has  the  like  effect  on  the  mort- 
gage, whether  the  debtor  has  any  interest 
to  the  mortgaged  premises  or  not. 

It  will  be  observed  that  the  fundamental 
proposition  upon  which  the  reasoning  is 
based  which  has  led  to  the  conclusions 
reached  by  the  courts  of  Iowa,  Kansas,  and 
Texas  is  this  (quoting  from  Clinton  County 
v.  Cox,  37  Iowa,  570 ) :  "It  [the  mortgage] 
is  an  incident  ...  of  the  debt.  It 
survives  until  the  debt  be  paid  or  dis- 
charged, or  the  mortgage  is  released. 
.  .  .  When  the  debt  is  discharged,  or,  by 
operation  of  law,  may  no  longer  be  en- 
forced, its  functions  terminate,  and  not  be- 
fore." The  fallacy  in  this  proposition  is 
patent.  It  is  true  that  the  mortgage  is  a 
mere  incident  of  the  debt, — "  a  convoy  bear- 
ing a  lien  for  the  protection  of  the  debt." 
It  is  also  true  that  the  extinguishment  of 
the  debt  also  extinguishes  the  mortgage. 
It  is  not  true,  however,  that,  when  the  per- 
sonal liability  for  the  debt  is  no  longer 
enforceable,  by  reason  of  the  statute  of 
limitations,  the  functions  of  the  mortgage 
terminate.  It  is  not  true,  because  the  fact 
that  the  statutory  defense  is  available  to 
the  debtor  does  not  extinguish  the  debt. 
It  merely  bars  the  remedy  to  enforce  the 
personal  liability,  and  leaves  the  debt  in  ex- 
istence. Consequently,  so  long  as  the  debt 
is  not  extinguished,  the  mortgage  exists, 
and  is  enforceable  until  the  remedies  to  en- 
force the  lien  are  also  barred  by  the  lapse 
of  time  within  which  the  statutes  require 
them  to  be  invoked.  The  statute  of  limi- 
tations operates  on  the  remedy  only.  That 
being  the  effect  and  operation  of  the  statute, 
it  follows  that  the  remedy  against  the 
debtor  on  his  personal  liability  may  be 
barred  by  lapse  of  time  and  yet  the  remedy 
upon  the  mortgage  remain  available;  and 
it  is  likewise,  apparent  that  the  converse  is 
true,  the  remedy  for  the  enforcement  of  the 
mortgage  may  be  barred  although  an  action 
at  law  against  the  debtor  is  still  maintain- 
able. 

The  decisions  in  Kansas,  Iowa,  and  Texas 
are  erroneous,  because  those  courts  have 
misapplied  the  doctrine  that  a  mortgage  is 
a  mere  incident  of  the  debt  it  secures.  It 
is  true  that,  by  reason  of  this  relationship 
of  the  mortgage  to  the  debt,  anything  that 
operates  to  extinguish  the  latter  necessarily 
discharges  the  former,  because  the  incident 
cannot  survive  the  principal.  These  courts, 
however,  fail  to  distinguish  between  the  ex- 
tinguishment of  the  debt  itself  and  the  ab- 
sence or  loss  of  a  remedy  to  enforce  the 
personal  liability  for  it.  The  failure  to 
make  the  distinction  is  apparently  due  to 
the  fact  that  those  courts  have  assumed,  as 
it  was  expressly  declared  in  Schmucker  v. 
Biberi,  18  Kan.  104,  109,  26  Am.  Rep.  766, 
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and  in  Duty  v.  Graham,  12  Tex.  427,  435, 
436,  62  Am.  Dec.  534,  that,  because  the 
mortgage  is  an  incident  to  the  debt,  there- 
fore the  remedy  to  enforce  the  lien  was  also 
&  mere  incident  or  part  of  the  remedy  or 
cause  of  action  against  the  debtor  to  en- 
force his  personal  liability.  This  reason- 
ing, an:1  the  propositions  upon  which  it 
rests,  is  in  direct  conflict  with  the  over- 
whelming weight  of  authority.  Joy  v. 
Adams,  26  Me.  330;  Thayer  v.  Mann,  19 
Pick.  536 ;  Richmond  v.  Aiken,  25  Vt.  324 ; 
Baldwin  v.  Norton,  2  Conn.  161;  Pratt  V. 
Muggins,  29  Barb.  282 ;  Fowler  v.  Wood,  78 
Hun,  304,  28  N.  Y.  Supp.  976;  Colton  v. 
Depew,  60  N.  J.  Eq.  454,  83  Am.  St.  Rep. 
650,  46  Atl.  728;  Demuth  v.  Old  Town 
Bank,  85  Md.  315,  60  Am.  St.  Rep.  322, 
37  Atl.  266;  Arihur  v.  Screven,  39  S.  C. 
77,  17  S.  E.  640;  Elkins  v.  Edwards,  8  Ga. 
326;  Bizzell  v.  Nix,  60  Ala.  281,  31  Am. 
Rep.  38;  Browne  v.  Browne,  17  Fla.  607, 
35  Am.  Rep.  96;  Kendall  v.  Clarke,  90  Ky. 
178,  13  S.  VV.  583;  Tate  v.  Hawkins,  81  Ky. 
577,  50  Am.  Rep.  181 ;  Michigan  Ins.  Co.  v. 
Brown,  11  Mich.  265;  Wiswell  v.  Baxter, 
20  Wis.  680;  Whipple  v.  Barnes,  21  Wis. 
332;  Lewis  v.  Schwenn,  93  Mo.  26,  3  Am. 
St.  Rep.  511,  2  S.  W.  391;  Bush  v.  White, 
85  Mo.  339;  Bank  of  the  Metropolis  v. 
Guttschlick,  14  Pet.  19-30,  10  L.  ed.  335- 
341 ;  Eubanks  v.  Leveridge,  4  Sawy.  274, 
Fed.  Cas.  No.  4,544.  It  has  been  held  that 
the  two  causes  of  action  could  not  even  be 
joined,  in  the  absence  of  a  statutory  pro- 
vision to  that  effect.  Michigan  Ins.  Co.  v. 
Brown,  11  Mich.  265;  Borden  v.  Gilbert, 
13  Wis.  670;  Stilwell  v.  Kellogg,  14  Wis. 
461;  Gary  v.  Wheeler,  14  Wis.  281;  Faesi  v. 
Goetz,  15  Wis.  231 ;  Doan  v.  Holly,  25  Mo. 
357,  and  26  Mo.  186. 

The  doctrine  established  by  the  foregoing 
cases  is  well  stated  by  Judge  Deady  in 
Eubanks  v.  Leveridge.  That  case  was  tried 
in  the  Federal  court  in  Oregon,  and,  of 
course,  the  decision  of  the  supreme  court  of 
Oregon  on  the  question  involved  was  con- 
clusive on  the  Federal  court  sitting  in  that 
state.  The  state  court  had  held  that  an 
action  to  foreclose  was  not  barred  by  the 
absence  of  the  mortgagor  after  he  parted 
with  the  title,  because  the  action  was  in 
rem;  but  Judge  Deady  reached  the  same 
conclusions  for  reasons  different  from 
those  of  the  state  court.  He  said :  "  But  I 
apprehend  the  true  doctrine  to  be  that  the 
remedy  upon  the  note  and  mortgage  is,  like 
the  transaction  itself,  twofold.  The  mak- 
ing and  delivery  of  the  note,  and  the  failure 
to  pay  the  same  according  to  its  tenor, 
gives  the  holder  thereof  a  right  of  action 
against  the  maker,  upon  which  he  can  ob- 
tain a  personal  judgment  for  the  sum  due 
thereon.     So  the  execution  and  delivery  of 
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the  mortgage  creates  a  lien  upon  the  prop- 
erty included  in  it  to  secure  the  payment  of 
the  sum  mentioned  in  the  note,  and,  in  case 
of  a  default  in  such  payment,  a  suit  may 
be  maintained  upon  this  '  sealed  instru- 
ment,' the  mortgage,  to  enforce  such  lien 
for  the  purpose  of  paying  the  debt.  Not- 
withstanding §  410  of  the  Code  provides 
that  in  a  suit  '  to  foreclose  a  lien,'  where 
there  is  also  a  personal  obligation  for  the 
payment  of  the  debt,  '  in  addition  to  the 
decree  of  foreclosure  and  sale/  a  decree 
may  be  given  against  the  person  giving  the 
same  for  the  amount  thereof,  yet  I  appre- 
hend that  either  the  remedy  upon  the  per- 
sonal obligation  or  the  mortgage  may  be 
pursued  for  the  collection  of  the  debt  with- 
out reference  to  the  other.  .  .  .  These 
authorities  go  to  show  that  the  holder  of  a 
note  and  mortgage  has  two  distinct  rem- 
edies for  the  collection  of  his  debt,  and 
that  they  exist  and  may  be  pursued  in- 
dependently of  each  other." 

The  doctrine  recognized  and  established 
by  these  cases  has  been  embodied  in  our 
Civil  Code,  and  is  expressed  by  §  4696, 
Rev.  Codes  1809,  which  declares:  "A  lien 
is  not  extinguished  by  the  mere  lapse  of  the 
time  within  which,  under  the  provisions  of 
the  Code  of  Civil  Procedure,  an  action  can 
l>e  brought  upon  the  principal  obligation." 
Bearing  in  mind  the  proposition  established 
by  the  foregoing  authorities  and  embodied 
in  our  Civil  Code  by  the  section  just 
q noted,  that  the  debt  and  the  mortgage  give 
rise  to  distinct  and  independent  remedies, 
either  of  which  may  be  resorted  to  within 
the  time  limited  by  the  statute  for  each  so 
long  as  the  obligation  secured  by  the  mort- 
gage is  not  extinguished,  it  seems  to  us  the 
question  is  one  of  easy  solution. 

The  remedy  on  the  personal  obligation  for 
the  debt  and  that  on  the  mortgage  may, 
and  often  must,  1*  pursued  against  differ- 
ent defendants  and  in  divers  jurisdictions. 
The  remedy  on  the  mortgage  must  be  in- 
voked in  the  jurisdiction  where  the  prop- 
erty lies,  and  the  time  within  which  it  must 
l»e  commenced  is  governed  by  the  law  of 
that  state.  The  only  person  or  persons 
affected  by  that  remedy  are  those  who  are 
interested  in  the  property  adversely  to  the 
mortgage.  Those  persons  are  the  only  ne- 
cessary parties  to  such  an  action.  It  is 
against  them  that  the  cause  of  action  for 
the  foreclosure  of  the  lien  accrues.  It  is  in 
their  favor  and  for  their  protection  that  the 
statute  operates.  The  acts  or  situation  of 
the  debtor  who  has  no  interest  in  the  land 
clearly  should  not  toll  the  statute  in  an 
action  to  which  he  is  not  a  necessary  party. 
It  is  clear  that  it  is  only  he  in  whose  favor 
and  for  whose  protection  the  statute  oper- 
ates who  can  waive  or  deprive  himself  of 
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its  benefits.  Such  is  the  reasoning  of  the 
courts  of  California,  Washington,  New 
York,  Missouri,  and  South  Carolina,  and 
we  think  those  decisions  are  in  accord  with 
both  law  and  common  sense.  Wood  v. 
Ooodfellow,  43  Cal.  185;  Watt  v.  Wright, 
66  Cal.  202,  5  Pac.  91;  George  v.  Butler, 
26  Wash.  456,  57  L.  R.  A.  396,  90  Am.  St. 
Rep.  756,  67  Pac.  263;  Denny  v.  Palmer,  26 
Wash.  469,  90  Am.  St.  Rep.  766,  67  Pac. 
268;  Bush  v.  White,  85  Mo.  339:  Arthur  v. 
Screven,  39  S.  C.  77,  17  S.  E.  640;  Fowler  v. 
Wood,  78  Hun,  304,  28  N.  Y.  Supp.  976, 
Affirmed  in  150  N.  Y.  584,  44  N.  E.  1124. 
See,  also,  Tate  v.  Hawkins,  81  Ky.  577,  50 
Am.  Rep.  181. 

Our  attention  has  been  called  to  Prof. 
Pomeroy's  definition  of  the  term  "cause  of 
action "  in  §§  452  et  seq.  of  Pomeroy's 
Code  Remedies,  where  that  author  deals 
with  the  subject  of  joinder  of  causes  of 
action  under  the  Code.  It  is  claimed  that 
the  definition  there  given  by  Prof.  Pomeroy 
of  the  term  "  cause  of  action  "  is  the  only 
accurate  definition  of  that  term,  and  that  it 
is  universal  in  its  application.  However 
interesting  a  discussion  of  that  subject 
may  be  from  an  academic  standpoint,  it  is 
unnecessary  to  indulge  in  such  a  discussion 
in  solving  the  problem  presented  in  this 
case.  The  view  we  take  of  the  question  be- 
fore us  does  not  make  it  necessary  to  ques- 
tion or  criticize  Prof.  Pomeroy's  definition. 
It  is  not  the  cause  of  action  that  is  barred 
by  the  statute  of  limitations:  it  is  the 
remedy  for  the  cause  of  action  that  is  taken 
away.  This  is  plainly  recognized,  and  even 
well  illustrated,  by  some  of  Prof.  Pomeroy's 
illustrations  in  $  454  of  the  work  referred 
to.  A  contract  to  convoy  lands,  and  de- 
fendant's breach,  constitute  a  "  cause  of  ac- 
tion." The  single  cause  of  action  gives  rise 
to  two  remedies  or  actions:  First,  an  ac- 
tion for  damages;  second,  a  suit  for  specific 
performance.  Now,  suppose  the  former 
were  barred  in  six  years  p  id  the  latter  in 
ten  years,  it  is  plain  to  be  seen  that  the 
plaintiff  having  such  "  cause  of  action " 
might  be  deprived  of  his  action  for  damages 
by  lapse  of  time,  and  still  maintain  specific 
performance.  In  other  words,  the  single 
cause  of  action  gave  rise  to  the  right  to 
two  remedies  or  actions:  one  remedy  is 
barred,  but  the  other  remains.  The  same 
is  true  of  a  mortgage.  The  nonpayment  of 
the  debt  is  a  single  cause  of  action  in  the 
sense  that  term  is  used  by  Prof.  Pomeroy, 
but  it  gives  rise  to  two  remedies:  First, 
an  action  at  law  to  recover  the  debt;  and, 
second,  a  suit  in  equity  to  foreclose  the 
mortgage.  The  former  remedy  is  barred  in 
six  years,  and  the  latter  is  not  barret!  until 
ten  years.  It  is  not  claimed  by  Prof. 
Pomeroy    that    the    proposition    stated    by 
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Judge  Deady  in  Eubanks  v.  Leveridge,  4 
Sawy.  274,  Fed.  Cas.  No.  4,544,  and  the 
other  cases  cited  in  that  connection,  ia  not 
true;  nor  does  the  argument  of  Prof.  Pom- 
eroy  in  any  way  conflict  with  the  reasoning 
and  the  proposition  in  that  case.  It  may 
be  true  that  the  term  "  cause  of  action  "  is 
improperly  used  in  this  connection  by  the 
judges  who  wrote  the  opinions  in  all  those 
cases  cited  above,  but  the  idea  those  cases 
convey  to  a  practical  mind  is  that  the  non- 
payment of  the  debt  gives  rise  to  two  dis- 
tinct causes  of  action, — an  action  on  the 
debt,  and  a  suit  to  foreclose.  These  cases 
also  serve  to  show  that  the  term  **  cause  of 
action  "  is  commonly  used  in  a  sense  differ- 
ent from  that  attached  to  it  by  Prof. 
Pomeroy,  the  technical  accuracy  of  which 
we  do  not  care  to  question. 

Section  5106,  Rev.  Codes  1899,  directs 
that  "  words  used  in  any  statute  are  to  be 
understood  in  their  ordinary  sense,  except 
when  a  contrary  intention  plainly  appears." 
And  §  5151,  Rev.  Codes  1899,  directs  that 
**  words  and  phrases  are  construed  accord- 
ing to  the  context  and  the  approved  usage 
of  the  language;  but  technical  words  and 
phrases  and  such  others  as  have  acquired  a 
peculiar  and  appropriate  meaning  in  law, 
or  are  defined  by  statute,  are  to  be  con- 
strued according  to  such  peculiar  and  ap- 
propriate meaning  or  definition."  Section 
5147,  Rev.  Codes  1899,  provides  that  the 
provisions  of  the  Code  of  Civil  Procedure 
and  all  proceedings  under  it  are  to  be 
liberally  construed  with  a  view  to  effect  its 
objects  and  promote  justice.  We  think  that 
the  term  "  cause  of  action,"  as  used  in  the 
statute  of  limitations,  is  used,  not  in  the 
technical  sense  that  Prof.  Pomeroy  uses  it, 
but  the  statute  uses  it  in  the  popular  sense 
of  the  right  to  maintain  the  particular  ac- 
tion against  which  the  statute  is  invoked. 
It  is  a  matter  of  common  knowledge  that 
such  is  the  common  meaning  of  the  term, 
and  that  fact  is  well  illustrated  by  the  use 
of  that  term  in  the  numerous  decisions  we 
have  cited.  This  interpretation  of  the  term 
serves  to  promote  the  object  of  the  statute, 
and  further  justice,  and  conforms  to  the 
requirement  "  words  should  be  construed  in 
their  ordinary  sense."  Attaching  the  ordin- 
ary meaning  to  the  term  "  cause  of  action," 
it  is  clear  that  a  cause  of  action  accrues, 
within  the  meaning  of  the  statute  of  limi- 
tations, when  the  holder  thereof  first  ob- 
tains the  right  to  resort  to  that  particular 
form  of  action  for  relief.  Ganser  v.  Ganser, 
83  Minn.  199,  85  Am.  St.  Rep.  461,  86  N. 
W.  18. 

The  question,  then,  is,  Against  whom  did 
the  right  of  foreclosure  accrue?  There  can 
be  only  one  answer  to  that  question.  It 
accrued  against  the  person  or  persons  who 
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were  interested  in  the  land  adversely  to  the 
mortgage.  These  are  the  only  necessary 
parties  defendant.  It  is  their  right  or  title 
which  it  is  the  object  of  the  suit  to  extin- 
guish by  means  of  a  judicial  sale,  to  the  end 
that  the  proceeds  of  such  sale  may  be  ap- 
plied to  the  satisfaction  of  the  debt.  Jones, 
Mortg.  6th  ed.  §§  1394  et  seq.  It  is 
entirely  immaterial  whether  that  person 
happens  to  be  the  mortgagor  and  debtor,  or 
some  third  person  holding  title  subject  to 
the  mortgage.  In  either  case  the  obligation 
created  by  the  mortgage,  that  the  debt  shall 
be  paid  from  a  sale  of  the  land  in  a  judicial 
proceeding,  is  equally  binding  on  the  fee 
owner.  The  mortgage  was  a  contract  with 
the  owner  of  the  fee  to  the  effect  that,  if 
the  debt  was  not  paid  at  maturity,  then  the 
debt  could  be  collected  out  of  the  land  by  an 
action  against  any  person  who  might  sub- 
sequently become  the  owner.  It  was  not  a 
contract  that  the  mortgagor  would  pay,  or 
that  he  would  sell  the  land  and  pay,  but  it 
was  a  contract  that  the  land  should  pay. 
It  was  an  obligation  which  became  fastened 
upon  the  land  itself,  and  was  enforceable 
against  any  person  who  might  subsequently 
become  the  owner.  Consequently  the  fail- 
ure of  the  personal  debtor  to  pay  at  matu- 
rity gave  the  mortgagee  a  right  to  maintain 
an  action  to  enforce  the  obligation  which 
the  mortgage  fastened  on  the  land.  It 
manifestly  does  not  lie  in  his  mouth  to  say 
that  he  was  not  bound  to  know  against 
whom  to  commence  the  action.  He  had  no 
right  to  assume  that  the  mortgagor  would 
forever  continue  to  be  the  owner  of  the 
land.  The  mortgage  gave  him  no  assur- 
ance on  that  subject.  The  statute  was 
notice  to  the  mortgagee  that  every  day's 
delay  in  enforcing  the  mortgage  brought 
him  so  much  nearer  to  the  time  when  his 
remedy  would  be  gone.  In  short,  the  in- 
stant the  right  to  enforce  the  mortgage 
arose,  that  instant  the  mortgagee  was  put 
on  inquiry  to  ascertain  against  whom  the 
action  to  enforce  it  must  be  brought.  It  is 
incorrect  to  say  that  this  reasoning  foists  a 
new  contract  on  the  mortgagee  without  his 
consent.  As  stated  before,  his  contract  in 
the  mortgage  was  that  the  land  should  be 
answerable  for  the  debt  if  the  personal 
debtor  failed  to  pay,  but  the  mortgagor  did 
not  agree  to  continue  his  ownership  of  the 
land  nor  to  personally  sell  the  land.  He 
merely  gave  the  mortgagee  a  remedy  for  the 
collection  of  the  debt  from  the  land  by  an 
action  to  be  brought  against  whomsoever 
might  be  the  owner  when  the  remedy  be- 
came available.  And  the  mortgagee's 
neglect  to  avail  himself  of  that  remedy 
within  the  time  fixed  by  the  statute  is  a 
good  defense  to  the  action.  Such  is  the 
plain    language    and    manifest     intent    of 
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the  statute.  Fowler  v.  Wood,  78  Hun,  304, 
28  N.  Y.  Supp.  976.  It  is  also  just  as  clear 
that  it  is  the  intent  of  the  statute  that  the 
remedy  shall  not  be  barred  by  the  lapse  of 
time  in  favor  of  a  necessary  party  defend- 
ant who  is  not  within  the  reach  of  process, 
so  he  can  be  personally  served.  Yet  the 
Kansas  cases  lead  to  the  result  that,  al- 
though the  owner  of  the  fee  is  a  necessary 
party,  yet  his  absence  from  the  state  does 
not  toll  the  statute.  Hogaboom  v.  Flower, 
67  Kan.  41,  72  Pac.  547. 

One  more  point  remains  to  be  noticed. 
Respondent  contends  that,  on  the  facts  of 
this  case,  it  must  be  presumed  that  the 
amount  of  the  mortgage  debt  was  retained 
by  West's  grantee  from  the  purchase  price 
for  the  purpose  of  satisfying  the  mortgage, 
and  that  the  land  thereby  became  the  pri- 
mary fund  for  the  payment  of  the  debt; 
that  the  land  stood  charged  with  a  trust  in 
the  hands  of  West's  immediate  and  remote 
grantees,  including  this  appellant,  for  the 
payment  out  of  the  land  of  the. mortgage 
debt;  that  this  trust  was  one  for  the  pro- 
tection of  West  as  well  as  the  plaintiff; 
and,  inasmuch  as  West  is  still  liable  for 
the  debt,  and  could  not  plead  the  statute  as 
a  defense  in  this  state,  therefore  the  plea  of 
statute  of  limitations  by  this  •  defendant 
ought  not,  in  equity,  to  be  permitted.  To 
sustain  this  contention,  the  court  would 
have  to  assume  the  power  to  ignore  the 
statute  of  limitations  because,  in  its 
opinion,  equity  requires  it.  There  are  only 
two  things  which  could  stay  the  running  of 
the  statute  against  this  action:  Absence 
of  the  defendant,  or  an  acknowledgment 
or  new  promise  within  ten  years,  which 
new  promise  or  acknowledgment  can  be 
proved  only  by  a  partial  payment  or  written 
evidence.  In  this  case  neither  of  these  are 
present,  and  the  court  has  no  power  to 
recognize  any  exceptions  to  the  statute 
other  than  those  which  the  legislature  has 
made.  Teigen  v.  Drake,  13  N.  D.— ,  101  N. 
W.  893.  The  plaintiff's  cause  of  action  ac- 
crued in  November,  1888,  against  the  Min- 
nesota Thresher  Company,  and  became 
barred  in  November,  1898,  before  this  de- 
fendant acquired  the  land. 

The  judgment  is  reversed,  and  the  district 
court  is  directed  to  enter  judgment  in  favor 
of  the  appellant  and  against  the  respondent 
for  the  dismissal  of  the  action  and  for  the 
taxable  costs  and  disbursements. 


5,  J.,  dissenting: 
I  cannot  agree  to  the  conclusion  which  my 
associates  have  announced  in  this  case.  In 
my  opinion  it  is  not  warranted  by  the  lan- 
guage of  §  5210,  Rev.  Codes  1899,  which  we 
all  agree  applies  to  this  action,  and  does 
violence  to  well-settled  legal  principles. 
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Their  conclusion,  as  I  view  it,  rests  upon  a 
misconstruction  of  the  governing  statute, 
so  radical  in  character  that,  in  effect,  it 
amounts  to  a  judicial  amendment.  It  may 
be  true  that  the  results  which  will  follow 
in  this  case  are  desirable,  and  that  the 
consequences  which  will  follow  the  adoption 
of  the  theory  of  the  majority  in  future 
cases,  arising  upon  different  facts,  involv- 
ing, as  they  necessarily  will,  its  further 
elaboration  and  application,  may  be  in 
furtherance  of  justice.  This,  however,  even 
if  true, — a  point  which  I  cannot  concede, — 
does  not  touch  the  question,  for  the  question 
of  policy  of  limitations  of  actions,  and 
the  extent  of  the  restrictions  to  be  placed 
upon  the  right  to  invoke  the  various  rem- 
edies, belongs  to  the  legislature,  and  not  to 
the  courts,  and  I  take  it  that  the  courts  are 
only  acting  within  the  limits  of  their  au- 
thority and  duty  when  they  apply  the 
statutes  as  they  are  written,  without  regard 
to  motives  of  expediency  or  policy.  All  at- 
tempts to  depart  from  this  rule  have  prop- 
erly been  received  with  strong  disapproba- 
tion. "  The  courts  do  not  now,  unless 
compelled  by  the  force  of  former  decisions, 
give  a  strained  construction  to  evade  the 
effect  of  those  statutes."  McCluny  v.  Silli- 
man,  3  Pet.  270,  7  L.  ed.  676.  It  has  been 
well  said  that  "  this  is  not  the  epoch 
when.  .  .  a  statute  of  limitations.  .  . 
should  be  frittered  away  by  judicial  refine- 
ments and  subtile  exceptions  that  never  en- 
tered into  the  contemplation  of  its  en- 
lightened framers;  and  it  has  for  many 
years  been  a  subject  of  avowed  and  sincere 
regret  with  the  most  distinguished  judges 
and  eminent  jurists  of  the  age  that  any 
constructive  innovations  were  ever  ingrafted 
upon  acts  of  limitation."  Angel  1,  Limita- 
tion of  Actions,  §  23.  Mr.  Justice  Living- 
ston, of  the  Supreme  Court  of  the  United 
States,  said :  "  It  is  as  much  a  duty  to 
give  effect  to  laws  of  this  description,  with 
which  courts,  however,  sometimes  take  great 
liberties,  as  to  any  other  which  the  legisla- 
ture may  be  disposed  to  pass.  When  the 
will  of  the  legislature  is  clearly  expressed, 
it  ought  to  be  followed  without  regard  to 
consequences.  And  a  construction  derived 
from  a  consideration  of  its  reason  and 
spirit  should  never  be  resorted  to  but 
where  the  expressions  are  so  ambiguous  as 
to  render  such  mode  of  interpretation  un- 
avoidable." Denn  ex  dem.  Fisher  v.  Harn- 
den,  1  Paine.  61,  Fed.  Cas.  No.  4,819;  Re- 
ferring to  this  subject  in  M'lver  v.  Ragan, 
2  Wheat.  25,  4  L.  ed.  175,  Chief  Justice 
Marshall  said:  "Wherever  the  situation  of 
a  party  was  such  as,  in  the  opinion  of  the 
legislature,  to  furnish  a  notice  for  excepting 
him  from  the  operation  of  the  law,  the 
legislature    has    made    the    exception.     It 
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would  be  going  far  for  this  court  to  add 
to  those  exceptions."  Likewise  Chancellor 
Kent,  in  Demarest  v.  Wynkoop,  3  Johns. 
Ch.  146,  8  Am.  Dec.  467,  maintained  that  it 
would  be  not  only  impolitic,  but  contrary 
to  established  rule,  both  in  law  and  equity, 
to  depart  from  the  plain  meaning  and  literal 
expression  of  these  statutes.  Angel  1,  Limi- 
tation of  Actions,  §  485,  after  referring  to 
the  authorities,  states  that  "  it  obviously 
appears  that  statutes  of  limitations  are  to 
be  strictly  construed  by  courts  of  justice, 
and  that,  although  there  have  been  some 
instances  in  which  this  rule  has  been  de- 
parted from,  owing  to  conceptions  of  in- 
herent equity,  they  have  altogether  failed  in 
establishing  a  contrary  precedent." 

With  this  rule  of  construction  for  my 
guidance,  I  now  turn  to  the  merits.  The 
action  is  to  foreclose  a  real  estate  mortgage 
securing  the  mortgagor's  note,  which  ma- 
tured November  1,  1888.  The  mortgagor 
has  been  absent  from  the  territory  and 
state  since  1887.  In  that  year,  and  before 
the  note  was  due,  he  conveyed  the  mort- 
gagecj  premises,  subject  to  the  plaintiff's 
mortgage.  Jn  1901  it  was  conveyed  to  de- 
fendant, likewise  subject  to  the  plaintiff's 
mortgage.  This  action  was  commenced  in 
1903.  The  cause  of  action  accrued  on 
November  1,  1888,  when  the  mortgagor 
made  default  in  meeting  his  obligation. 
His  default  gave  the  party  to  whom  the 
obligation  was  due  two  remedies  for  its 
enforcement :  ( 1 )  An  action  at  law  to  re- 
cover from  the  personal  assets  of  the 
debtor;  or  (2)  an  action  in  equity  to  en- 
force payment  by  a  sale  of  the  mortgaged 
premises,  and,  through  a  deficiency  judg- 
ment against  the  debtor,  if  the  land  proved 
insufficient  to  discharge  the  obligation. 
Rev.  Codes  1899,  §  5865.  The  legislature 
has  placed  different  and  definite  periods  of 
limitation  upon  these  remedies.  The  ac- 
tion at  law  is  limited  to  six  years,  the 
foreclosure  action  is  limited  to  ten  years, 
from  the  time  when  the  cause  of  action  as 
to  which  the  remedy  is  sought  accrued. 
The  legislature  has  also  provided  for  .an 
extension  of  these  periods.  The  defendant, 
a  foreign  corporation,  whose  title  was  re- 
ceived subject  to  the  plaintiff's  mortgage, 
and  but  two  years  prior  to  the  commence- 
ment of  this  action,  pleads,  as  its  sole  de- 
fense, the  statute  of  limitations.  It  will 
be  noted  that  sufficient  time  has  elapsed 
since  the  cause  of  action  accrued  against  the 
mortgagor,  which  was  November  1,  1888,  to 
bar  both  remedies,  unless  it  has  been  ex- 
tended by  the  mortgagor's  absence.  If  the 
statute  was  tolled  by  his  absence,  the  ac- 
tion is  not  barred.  The  case  turns  en- 
tirely upon  §  5210,  Rev.  Codes  1899,  which, 
so  far  as  material,  reads  as  follows:  "If, 
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when  the  cause  of  action  shall  accrue 
against  any  person,  he  shall  be  out  of  the 
state,  such  action  may  be  commenced  within 
the  terms  herein  respectively  limited  after 
the  return  of  such  person  into  this  state." 
Some  courts  have  treated  foreclosure  ac- 
tions as  in  rem,  and  the  cause  of  action  as 
one  against  the  land.  From  this  assump- 
tion the  conclusion  is  logical  and  necessary 
that  the  mortgagor's  absence  does  not  ex- 
tend the  period  of  foreclosure;  for  it  is 
only  when  the  cause  of  action  is  against 
a  person,  and  the  person  against  whom  it 
accrues  is  absent,  that  the  statute  declares 
that  the  period  is  extended.  The  cases  hold- 
ing that  the  action  is  in  rem  represent  the 
minority  view.  Anderson  v.  Baxter,  4  Or. 
105,  and  the  decision  of  Judge  Deady,  of  the 
Federal  district  court,  in  Eubanks  v.  Leve- 
ridge,  4  Sawy.  274,  Fed.  Cas.  No.  4,544,  an 
Oregon  case  in  which  he  followed  the  con- 
clusion in  the  case  just  cited,  and  Peters  v. 
Dunnclls,  5  Neb.  460,  are  of  this  class. 
The  decided  weight  of  authority  is  the 
other  way.  As  stated  in  the  majority 
opinion,  "  we  are  agreed  that  this  action 
is  not  in  rem,"  and  "  we  are  all,  therefore, 
of  the  opinion  that  the  absence  from  the 
state  of  a  person  against  whom  the  cause 
of  action  accrued  stays  the  running  of  the 
statute  of  limitations  against  an  action  to 
foreclose  a  mortgage,  the  same  as  in  any 
other  action  in  personam."  In  other  words, 
§  5210,  supra,  which  extends  the  time  for 
commencing  an  action  when  the  person 
against  whom  the  cause  of  action  accrues  is 
absent  from  the  state  applies  to  this  action. 
It  is  apparent,  then,  that  the  decisive 
question  is  this:  Against  whom  did  the 
cause  of  action  in  this  case  accrue?  For  it 
is  the  fact  of  the  absence  of  the  person 
against  whom  "  the  cause  of  action  shall 
accrue "  which  this  statute  declares  shall 
extend  the  period  for  commencing  the  ac- 
tion. It  is  in  answering  this  question  that 
I  am  compelled  to  part  company  with  my 
associates.  My  answer  is  that  it  is  the 
absence  of  the  obligor,  Fred  West,  the  per- 
son who  executed  the  note  and  mortgage, 
the  person  whose  obligation  this  action  is 
brought  to  enforce,  and  the  only  person 
who,  upon  this  record,  owes  any  obliga- 
tion, contractual  or  otherwise,  to  the  plain- 
tiff. In  my  view,  the  question  involves 
no  difficulty,  and,  if  it  were  not  for  the 
views  of  my  associates,  I  would  not  con- 
sider it  fairly  debatable.  There  is  no  con- 
troversy as  to  the  facts,  and  there  is  no 
ambiguity  in  the  language  of  the  statute, 
and  no  obscurity  or  uncertainty  as  to  the 
meaning  of  the  phrase  "  cause  of  action." 
The  statute  makes  the  general  declaration 
applicable  to  all  actions  that  the  absence 
of  the  person  against  whom  the  "  cause  of 
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action  shall  accrue  "  shall  extend  the  period 
for  commencing  the  action.  This  declara- 
tion, applied  in  the  light  of  the  legal  mean- 
ing of  the-  phrase  **  cause  of  action," — and 
I  do  not  understand  that  it  has  any  other 
meaning, — will  designate  with  certainty  in 
every  action  the  persons  whose  absence 
tolls  the  statute,  t.  e.,  the  debtor,  or  per- 
son whose  obligation  is  being  enforced.  The 
phrase  "  cause  of  action  "  was  coined  early 
in  the  history  of  English  jurisprudence. 
It  is  a  phrase  peculiar  to  the  language  of 
the  law  and  the  courts.  It  was  employed 
in  the  acts  of  Parliament  from  an  early 
day  (see  statute  21  James  I.  chap.  16, 
entitled  "  An  Act  for  the  Limitation  of 
Action,"  etc.),  and  it  has  been  a  familiar 
phrase  in  the  statutes  of  this  country  from 
its  earliest  history.  While  it  is  true  the 
language  of  the  courts  and  text- writers 
in  defining  it  has  not  always  been  uniform, 
yet  it  may  be  safely  stated  that  in  every 
instance  in  which  its  elements  were  under 
discussion  it  has  been  held  to  include,  as 
one  of  its  essential  and  constituent  ele- 
ments, an  obligation,  or  legal  duty, — an 
obligation  or  duty  resting  upon  the  person 
against  whom  the  cause  of  action  exists. 
The  cause  of  action  accrues  in  favor  of  the 
person  to  whom  the  obligation  or  duty  is 
due,  and  it  accrues  against  the  person  who 
owes  the  obligation  or  duty,  and  arises  upon 
the  latter's  default.  The  following  analy- 
sis by  Prof.  Pomeroy  in  his  Code  Rem- 
edies, §  453,  has  been  generally  approved  by 
the  courts  and  text-writers,  and,  so  far  as 
I  know,  as  to  its  essential  elements  it  has 
never  been  criticized :  *'  Every  judicial  ac- 
tion must,  therefore,  involve  the  following 
elements:  A  primary  right  possessed  by 
the  plaintiff,  and  a  corresponding  primary 
duty  devolving  upon  the  defendant;  a  de- 
lict or  wrong  done  by  the  defendant,  which 
consisted  in  a  breach  of  such  primary  right 
and  duty;  a  remedial  right  in  favor  of  the 
plaintiff,  and  a  remedial  duty  resting  on 
the  defendant,  springing  from  this  delict; 
and  finally,  the  remedy  or  relief  itself. 
Every  action,  however  complicated  or  how- 
ever simple,  must  contain  these  essential 
elements.  Of  these  elements,  the  primary 
right  and  duty  and  the  delict  or  wrong 
combined  constitute  the  cause  of  action  in 
the  legal  sense  of  the  term,  and  as  it  is 
used  in  the  codes  of  the  several  states. 
They  are  the  legal  cause  or  foundation 
whence  the  right  of  action  springs."  §  459. 
"  The  different  reliefs  which  the  plaintiff 
seeks  to  obtain  do  not  constitute  different 
causes  of  action.,,  Other  courts  and  text- 
writers  have  defined  it  as  follows:  Veeder 
v.  Baker,  83  N.  Y.  161.  "  It  may  be  said  to 
be  composed  of  the  right  of  the  plaintiff, 
and  the  obligation,  dutv,  or  wrong  of  the 
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defendant,  and  these  combined,  it  is  suffi- 
ciently accurate  to  say,  constitute  the  cause 
of  action."  Wild  man  v.  Wildman,  70 
Conn.  700,  41  Atl.  1;  Goodrich  v.  Alfred, 
72  Conn.  260,  43  Atl.  1041.  "  Stated  in 
brief,  a  cause  of  action  may  be  said  to 
consist  of  a  right  belonging  to  the  plaintiff, 
and  some  wrongful  act  or  omission  done 
by  the  defendant  by  which  that  right  has 
been  violated."  Kcnnerty  v.  Etiwan  Phos- 
phate Co.  21  S.  C.  226,  53  Am.  Rep.  671. 
"  A  cause  of  action,  defined  in  a  few  words, 
is  a  primary  right  of  one,  either  legal  or 
equitable,  invaded  by  another."  Dicey, 
Parties  to  Actions,  p.  8.  "  A  cause  of  ac- 
tion; t.  e.,  of  a  right  on  the  part  of  one 
person,  combined  with  the  violation  of  or 
infringement  upon  such  right  by  another." 
Maxwell,  Code  PL  97.  "(1)  A  primary 
right  of  plaintiff,  and  a  wrong  done  by 
defendant  in  respect  to  such  right."  Phil- 
lips, Code  PL  §  32.  "  A  primary  right  and 
its  corresponding  duty,  and  (2)  the  in- 
fringement of  this  right  by  the  party  owing 
this  duty."  See  also  §§  29-33,  inclusive. 
1  Estee,  PL  §  128.  "A  right  on  the  part 
of  one  person,  the  plaintiff,  combined  with  a 
violation  or  infringement  of  that  right  by 
another  person,  the  defendant."  2  Words 
and  Phrases,  p.  1015.  "A  cause  of  action 
may  be  said  to  consist  of  the  right  belong- 
ing to  the  plaintiff  and  some  wrongful  act 
or  omission  done  by  the  defendant  by  which 
that  right  has  been  violated."  Note  num- 
erous cases  cited.  Emory  v.  Hazard  Powder 
Co.  22  S.  C.  476,  53  Am.  Rep.  730,  732. 
u  Causes  of  action  are  very  often  con- 
founded with  remedies;  and,  being  regarded 
as  synonymous,  the  rules  established  with 
reference  to  the  one  are  sometimes  supposed 
to  be  applicable  to  the  other.  This,  how- 
ever, is  a  mistaken  view  of  the  subject,  as 
a  brief  investigation  will  show.  A  cause  of 
action  may  be  defined  in  general  terms  to 
be  a  legal  right,  invaded  without  justifica- 
tion or  sufficient  excuse.  Upon  such  in- 
vasion a  cause  of  action  arises,  which  en- 
titles the  party  injured  to  some  relief  by 
the  application  of  such  remedies  as  the 
laws  may  afford.  But  the  cause  of  action 
and  the  remedy  sought  are  entirely  differ- 
ent matters.  The  one  precedes,  and,  it 
is  true,  gives  rise  to  the  other,  but  they  are 
separate  and  distinct  from  each  other,  and 
are  governed  by  different  rules  and  princi- 
ples." See  also  Andrews,  Am.  Law,  §§ 
1063,  1064;  Winchester  Repeating  Arms 
Co.  v.  New  York,  X.  H.  d  H.  R.  Co.  7 
Yale  Law  Review,  245,  also  found  on  page 
1153,  Appendix  to  Andrews,  Am.  Law; 
Frost  v.  Witter,  132  Cal.  421,  84  Am.  St 
Rep.  53,  64  Pac.  705;  Fields  v.  Daisy  Gold 
Min.  Co.  26  Utah,  373,  73  Pac.  521 ;  Stoedish 
American  Nat.  Bank  v.  Dickinson,  6  N.  D. 
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222,  235,  239,  49  L.  R.  A.  285,  69  N.  W. 
455;  Von  Campe  v.  Chicago,  140  111.  361,  29 
N.  E.  892.  It  is  manifest  that  the  cause  of 
action  which  gave  rise  to  the  remedy  now 
being  invoked  accrued  against  West,  the 
debtor  and  mortgagor,  and  against  no 
one  else.  It  was  his  debt,  and  it  is  secured 
by  his  mortgage.  He  alone  executed  the 
mortgage,  and  it  was  upon  his  own  prop- 
erty. No  one  else  has  agreed  to  pay  the 
debt;  no  one  else  signed  the  mortgage;  no 
one  else  has  assumed  any  contractual  rela- 
tions wittf  the  plaintiff  either  as  to  the 
note  or  mortgage.  It  was  his  default,  and 
his  alone,  which  gave  rise  to  the  plaintiff's 
cause  of  action.  The  several  grantees  took 
their  title  with  constructive  notice  of  the 
mortgage,  and  expressly  subject  to  it.  They 
did  not  obligate  themselves  to  pay  the  debt. 
They  therefore  owed  the  plaintiff  no  duty. 
They  have  made  no  default,  and,  as  between 
them  and  the  plaintiff,  there  has  been  no 
concurrence  of  right,  duty,  and  default 
which  would  give  rise  to  a  cause  of  action 
against  them.  Had  they  assumed  the  mort- 
gage and  agreed  to  pay  the  debt,  or  had 
they  given  the  mortgage  upon  their  own 
property  to  secure  West's  debt,  a  cause  of 
action  would  have  arisen  against  them  in 
plaintiff's  favor,  and  the  statute  would,  as 
to  that  cause  of  action,  run  in  their  favor 
as  to  all  remedies  to  enforce  it.  Daniels  v. 
Johnson,  129  Cal.  419,  79  Am.  St.  Rep.  123, 
61  Pac.  1107;  Farmers*  Nat.  Bank  v. 
Gates,  33  Or.  388,  72  Am.  St.  Rep.  724,  54 
Pac.  205 ;  fowler  v.  Wood,  78  Hun,  304,  28 
N.  Y.  Supp.  976.  But  we  have  no  such  case 
here.  The  grantees  have  assumed  no  lia- 
bility, and  have  made  no  default.  The 
remedy  invoked  against  the  defendant  is 
upon  the  cause  of  action  against  the  mort- 
gagor and  debtor  upon  his  debt  and  his 
mortgage,  and  rests  upon  his  default,  and 
not  upon  any  default  of  grantee.  The 
"  cause  of  action "  accrued  against  him. 
He  has  been  absent  from  the  state.  The 
statute  declares  that,  in  that  event,  the 
time  for  commencing  the  action  is  extended. 
This  action  was  therefore  brought  within 
the  statutory  period.  This  conclusion,  to 
my  mind,  cannot  be  avoided  if  the  statute 
be  given  effect.  The  majority  opinion  does 
not  meet  the  question  with  directness,  if  at 
all ;  and  I  am  therefore  in  some  doubt  as 
to  the  exact  ground  upon  which  they  really 
rest  their  conclusion.  If  they  mean  that 
"  the  cause  of  action  "  does  in  fact  accrue 
against  a  grantee  who  takes  expressly  sub- 
ject to  the  mortgage,  I  disagree  with  them 
as  to  the  fact.  If  they  mean  that  the 
period  of  time  for  commencing  an  action 
depends  upon  the  presence  or  absence  of 
"  parties,"  I  answer  that  the  statute  does 
not  so  provide,  for  it  only  extends  the 
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period  upon  the  absence  of  the  obligor  or 
obligors, — the  person  or  persons  against 
whom  u  the  cause  of  action  accrues."  In 
some  instances  the  necessary  party  or  par- 
ties defendant  may  be  the  same  person  or 
persons  whose  obligation  is  being  enforced. 
In  this  case  that  is  not  true,  and  this  is 
frequently  the  case  in  equity  actions,  es- 
pecially in  foreclosure  actions  in  which 
subsequent  purchasers  and  encumbrancers 
are  made  defendants.  So  far  as  this  con- 
clusion is  based  upon  the  ground  that  the 
phrase  "  cause  of  action  "  has  a  different 
and  "  popular "  meaning,  and  that  the 
"  popular  "  meaning  should  be  ascribed  to  it 
so  that  the  statute  may  include  "  necessary 
parties "  instead  of  merely  obligors,  it 
rests,  as  has  been  previously  pointed  outr 
upon  an  unwarranted  assumption.  This  is 
the  first  instance  in  which  this  statute  has 
been  before  this  court.  Neither  this  court 
nor  any  other  court,  so  far  as  I  can  learn, 
has  ever  held  that  the  phrase  "  cause  of 
action "  as  used  in  this  statute  has  any 
other  than  its  legal  meaning,  and  I  cannot 
assent  to  its  amendment  by  judicial  con- 
struction. Neither  do  I  agree  that  courts 
can  avoid  giving  effect  to  a  statute  which 
is  written  in  plain  terms,  upon  the  ground 
that  it  would  be  in  "  furtherance  of  just- 
ice "  to  do  so.  The  legislature  having  de- 
clared the  law,  it  is  our  duty  to  apply  it  as 
it  is  written. 

The  majority  hold  that  the  action  to 
foreclose  the  mortgage  is  barred.  In  de- 
fense of  this  conclusion  they  state,  and  it 
is  a  correct  statement,  for  the  statute  so 
provides,  "  that  the  remedy  against  the 
debtor  on  his  personal  liability  may  be 
barred  by  lapse  of  time,  and  yet  the  remedy 
upon  the  mortgage  remain  available." 
Following  this,  they  state  that  "  it  is  like- 
wise apparent  that  the  converse  is  true, — 
the  remedy  for  the  enforcement  of  the  mort- 
gage may  be  barred  though  the  action  at 
law  against  the  debtor  is  still  maintain- 
able." The  converse  is  not  true  in  this 
state,  for  the  legislature  has  fixed  a  longer 
period  for  commencing  the  foreclosure  ac- 
tion than  for  the  action  at  law.  The 
statement  is  specious,  but  unsound.  If 
the  legislature  had  fixed  the  same  period 
for  both  actions,  the  bar  would  fall  as 
to  both  at  the  same  time.  If  it  had 
reversed  the  periods,  and  fixed  six  years 
for  the  foreclosure  action  and  ten  years  for 
the  action  at  law,  the  remedy  by  foreclosure 
would,  of  course,  be  lost  before  the  action 
at  law  was  barred.  But  this  is  not  our 
statute.  On  the  contrary,  it  preserves  the 
remedy  by  foreclosure  for  ten  years,  and  the 
remedy  at  law  for  only  six  years.  In  short, 
the  statute  itself  preserves  the  remedy  by 
foreclosure  after  the  action  at  law  is  barred,. 
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which  is  directly  contrary  to  the  conclu- 
sions reached  by  my  associates.  It  is  true, 
a  number  of  courts  have  held  that  the  ab- 
sence of  the  mortgagor  from  the  state 
will  not  extend  the  period  for  commencing 
a  foreclosure  action  as  against  a  resident 
grantee,  but  I  am  free  to  confess  that  I  am 
unable  to  find  in  the  opinions  in  these  cases 
any  satisfactory  reason  for  that  conclusion. 
They  will  be  found  to  rest  either  upon  an 
erroneous  assumption  of  fact,  or  upon  the 
courts'  views  as  to  what  the  law  ought  to 
be.  The  reasons  advanced  are  noted  for 
their  lack  of  harmony,  and  it  is  evident 
that  they  do  not  appeal  to  my  associates, 
for  they  apparently  are  unwilling  to  rest 
their  conclusion  upon  the  grounds  stated  by 
any  court  which  has  reached  a  like  result. 
It  v/ill  be  found,  upon  an  examination  of 
these  cases,  that  the  grounds  stated  by  the 
majority  in  this  case  are,  in  some  respects, 
without  precedent.  This  is  particularly 
true  as  to  the  new  meaning  ascribed  to  the 
phrase  "  cause  of  action." 
^  In  the  following  cases  a  statute  like  our 
own  was  applied  to  foreclosure  actions,  and 
the  question  under  consideration  was  di- 
rectly involved.  In  Waterson  v.  Kirkxoood, 
17  Kan.  9,  the  grantees  of  one  Pearsoll,  the 
absent  mortgagor,  pleaded  the  statute  of 
limitations.  Their  plea  was  overruled. 
The  court  said:  They  have  merely  suc- 
ceeded to  the  rights  of  Pearsoll :  they  stand 
in  his  shoes;  they  have  nothing  more  than 
he  at  any  time  had  the  right  to  transfer 
them.  "  The  stream  has  not  risen  and  can- 
not rise  higher  than  the  fountain,  nor  can 
they,  by  the  purchase  of  PearsoH's  interest 
in  the  land,  cast  additional  burdens  and  in- 
conveniences upon  the  holder  of  the  mort- 
gage. And  therefore,  as  Pearsoll  has  never 
obtained  or  had  the  right  to  plead  the 
statute  of  limitations,  his  grantees  .  .  . 
have  no  such  right."  See  also  opinion  of 
Judge  Brewer  in  Schmucker  v.  Sibert,  18 
Kan.  104,  26  Am.  Rep.  765.  In  Clinton 
County  v.  Cox,  37  Iowa,  570,  the  plea  of 
the  resident  grantee  of  one  Cox,  the  absent 
mortgagor,  was  overruled,  against  the  con- 
tention which  is  made  in  this  case, — that 
because  the  action  could  have  been  brought 
before  the  ten  year  period  expired,  not- 
withstanding the  mortgagor's  absence,  the 
action  was  therefore  barred, — with  the 
cogent  statement  that  •'  the  law  does  not  so 
provide."  This  conclusion  was  again  an- 
nounced in  Robertson  v.  Stuhlmiller,  93 
Iowa,  326,  61  N.  W.  986,  upon  a  like  state 
of  facts.  The  court  said:  "  The  obliga- 
tion of  Stuhlmiller  [the  mortgagor]  .  .  . 
is  valid,  and  the  lien  of  the  mortgage  is 
still  in  force.  .  .  .  The  interest  of 
.  .  .  [the  grantee]  is  junior  to  the  lien 
of  the  mortgage,  .  .  .  because  the  title 
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he  acquired  is  subject  to  the  mortgage." 
These  decisions  were  rendered  by  a  united 
court,  and  this  was  true  in  Lees  Lumber  Co, 
v.  Haworth,  98  Iowa,  463,  60  Am.  St.  Rep. 
199,  67  N.  W.  383,  in  which  the  same  court 
held  that  "  an  action  to  foreclose  a  me- 
chanic's lien  which  is  not  barred  by  limita- 
tion against  the  principal  debtor  because  of 
her  removal  from  the  state  before  the  stat- 
ute had  fully  run  is  not  barred  as  to  other 
lienors  who  have  been  residents  of  .  .  . 
[the  state]  during  the  entire  period."  The 
question  also  arose  in  Minnesota 'in  Whalley 
v.  Eldridge,  24  Minn.  358.  It  was  con- 
tended by  a  subsequent  grantee  that  the 
statute  had  run  notwithstanding  the  mort- 
gagor's absence  from  the  state,  upon  the 
theory  that  the  action  was  in  rem.  and 
that  the  statutory  exception  for  absence  was 
not  applicable;  citing  in  support  of  this 
view  Anderson  v.  Baxter,  4  Or.  105,  and 
Eubank 8  v.  Leveridge,  4  Sawy.  274,  Fed. 
Cas.  No.  4,544.  This  the  court  denied,  and 
held  that  the  time  had  been  extended.  It  is 
true,  it  appears  in  the  statement  of  facts 
prefixed  to  the  opinion,  that  the  mort- 
gagor's immediate  grantee  was  also  absent. 
That  fact,  however,  was  not  adverted  to  in 
the  briefs  of  counsel  or  in  the  opinion  of  the 
court,  and  plainly  was  not  considered  of 
any  legal  significance.  As  to  the  effect 
accorded  to  this  decision,  see  Bush  v.  White, 
85  Mo.  361,  and  2  Pingrey,  Mortg.  §  1572. 
The  courts  of  Illinois,  applying  a  statute 
like  our  own,  have  held  against  the  con- 
clusions of  my  associates  in  a  series  of 
cases.  In  Hibernian  Bkg.  Axso.  v.  Commer- 
cial Xat.  Bank,  157  111.  524-530,  41  N.  E. 
919,  it  was  argued  on  behalf  of  one  who 
held  under  a  sheriff's  deed  that,  inasmuch 
as  the  mortgage  might  have  been  fore- 
closed notwithstanding  the  mortgagor's  ab- 
sence, no  reason  remained  why  the  statutory 
exception  for  absence  should  apply,  or  the 
time  of  the  mortgagor's  absence  be  de- 
ducted. This  was  answered  in  the  follow- 
ing language :  **  As  the  case  conies  within 
the  express  language  of  the  exception,  we 
cannot  assume  the  province  of  the  legisla- 
ture and  say  that  the  exception  ought  not 
to  apply."  Again,  in  Richey  v.  Sinclair, 
167  Ill.%184,  47  N.  E.  364,  it  was  held  in  a 
foreclosure  action  that  "  the  time  of  the 
mortgagor's  absence  from  the  state  after 
the  right  of  action  accrued  on  the  mortgage 
debt  cannot  be  reckoned  as  part  of  the  time 
limited  for  the  commencement  of  fore- 
closure proceedings  against  his  grantees  al- 
though he  is  not  a  party  to  the  suit ; " 
basing  its  conclusion  upon  a  previous  case, 
— Emory  v.  Keighan,  94  111.  543 — in  which 
it  had  held,  in  harmony  with  the  almost 
unanimous  voice  of  authority,  that  "the 
rights  of  one  holding  under  a  mortgagor  of 
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Teal  estate  may  be  affected  by  the  fact  of 
payment  of  interest  or  payment  of  a  part  of 
the  mortgage  debt  by  the  mortgagor  after 
maturity  and  before  the  statute  of  limita- 
tions has  run,  although  he  may  not  be  a 
party  to  either ;  "  and  stating  that,  "  upon 
the  same  principle  and  for  a  like  reason, 
the  grantee  of  the  mortgagor  will  be  af- 
fected by  the  fact  that  the  mortgagor  has 
gone  out  of  the  state,  and  thus  arrested 
the  running  of  the  statute  of  limitations. 
The  holding  has  been  uniform  in  this  state." 
This  construction  of  the  statute  was  also 
followed  in  Falwell  v.  Hening,  78  Tex.  278, 
14  S.  W.  613,  in  which  it  was  held  that  the 
absence  from  the  state  of  the  maker  of  a 
vendor's  lien  suspends  the  statute  as  well 
against  the  lien  as  against  the  indebtedness, 
and  that  a  purchaser  from  the  vendee  or 
mortgagor  could  not  avoid  the  lien  by  limi- 
tation while  the  debt  and  lien  are  valid 
against  the  original  vendee.  See  also 
Jones  v.  Foster,  175  111.  459,  51  N.  E.  862; 
Emory  v.  Keighan,  94  111.  543.  Von  Campe 
v.  Chicago,  140  111.  361,  370,  29  N.  E.  892, 
is  to  the  same  effect,  and  more  to  the  point 
relied  upon  by  my  associates,  in  that  it 
holds  that  "grantees  are  not  the  persons 
against  whom  the  cause  of  action  accrues 
within  the  meaning  of  §  18"  (our  §  5210, 
supra).  Ewell  v.  Daggs,  108  TJ.  S.  143,  27 
L.  ed.  682,  2  Sup.  Ct.  Rep.  408,  is  in  point 
upon  the  principle  upon  which  the  foregoing 
cases  rest,  aside  from  their  adherence  to 
the  governing  statute.  That  was  a  fore- 
closure action,  wherein  a  grantee  of  the 
mortgagor,  as  in  this  action,  relied  upon 
the  statute  of  limitations.  James  B.  Ewell 
and  his  wife  gave  a  note  to  Daggs,  secured 
by  a  mortgage  upon  land  which,  in  equity, 
belonged  to  George  W.  Ewell,  a  brother. 
Later,  James  B.  Ewell  transferred  the  land 
back  to  his  brother  George,  the  latter  hav- 
ing no  knowledge  of  the  existence  of  the 
mortgage.  George  pleaded  the  statute  of 
limitations.  Mr.  Justice.  Matthews,  speak- 
ing for  the  court,  said:  "There  is  no  force 
in  the  suggestion  that,  although  the  de- 
fense of  the  statute  of  limitations  would 
not  avail  Jas.  B.  Ewell,  ...  it,  never- 
theless, is  a  protection  to  Geo.  W.  Ewell, 
because  .  .  .  the  suit  now  pending  was 
not  brought  till  after  the  time  limited  for 
an  action  to  recover  the  debt.  For  the 
present  suit  is  not  to  recover  the  debt,  nor 
is  it  a  suit  against  Geo.  W.  Ewell.  He  is  a 
party  defendant,  because  he  has  an  interest 
by  a  subsequent  conveyance  in  the  lands 
sought  to  be  sold  under  the  mortgage.  He 
has  an  equity  of  redemption,  which  entitles 
"him  to  prevent  a  foreclosure  and  sale  by 
payment  of  the  mortgage  debt ;  but  the  debt 
he  has  to  pay  is  not  his  own,  but  that  of 
•las.  B.  Ewell.  If  he  can  show  that  debt  no 
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longer  exists,  because  it  has  been  barred  by 
the  statute  of  limitations,  he  is  entitled  to 
do  so;  but  he  must  do  it  by  showing  that  it 
is  barred  as  between  the  parties  to  it.  If 
not,  the  land  is  still  subject  to  the  pledge, 
because  the  condition  has  not  been  per- 
formed. It  is  not  to  the  purpose  for  the 
appellant  to  show  that  he  owes  the  debt  no 
longer,  for  in  fact  he  never  owed  it  at  all; 
but  his  land  is  subject  to  its  payment  as 
long  as  it  exists  as  a  debt  against  the  mort- 
gagor, for  that  was  its  condition  when  his 
title  accrued."  Mr.  Justice  Washington  in 
Hughes  v.  Edwards,  9  Wheat.  489,  6  L.  ed. 
142,  sets  forth  the  legal  relation  existing 
between  a  purchaser  and  the  holder  of  a 
prior  mortgage  as  to  this  question  in  the 
following  language:  "A  purchaser  with 
notice  can  be  in  no  better  situation  than 
the  person  from  whom  he  derives  the  title, 
and  is  bound  by  the  same  equity  which 
would  affect  his  rights.  The  mortgagor, 
after  forfeiture,  has  no  title  at  law,  and 
none  in  equity,  but  to  redeem  upon  the 
terms  of  paying  the  debt  and  interest.  His 
conveyance  to  a  purchaser  with  notice 
passes  nothing  but  an  equity  of  redemption, 
and  the  latter  can,  no  more  than  the  mort- 
gagor, assert  that  equity  against  the  mort- 
gagee without  paying  the  debt,  or  show- 
ing that  it  has  been  paid  or  released,  or 
that  there  are  circumstances  in  the  cas% 
sufficient  to  warrant  the  presumption  of 
those  facts,  or  one  of  them."  So,  also, 
upon  the  same  principle,  it  was  held  in 
Murdoch  v.  Waterman.  145  N.  Y.  55,  27  L. 
R.  A.  418,  39  N.  E.  829,  that  "a  partial 
payment  by  a  mortgagor  on  the  debt,  even 
after  he  had  conveyed  the  premises  mort- 
gaged, would  continue  the  lien  of  the  mort- 
gage. .  .  .  The  mortgage  is  an  incident 
to  the  debt,  and,  when  payments  are  made 
by  the  debtor,  the  mortgagee  is  not  called 
upon  to  inquire  how  the  mortgagor  has 
dealt  with  the  equity  of  redemption.  If  the 
mortgage  is  recorded,  the  purchaser  has 
constructive  notice  of  its  existence,  and  a 
dealing  with  the  debt  between  the  debtor 
and  creditor  in  the  usual  course  is  to  be 
expected.  The  mortgagors,  until,  at  least, 
the  debt  is  barred,  represent  all  persons 
interested  in  the  land."  This  is  indeed  so 
well  settled  that  it  is  now  seldom  ques- 
tioned. See  New  York  L.  Ins.  &  T,  Co.  v. 
Covert,  6  Abb.  Pr.  N.  S.  154;  Kendall  v. 
Tracy,  64  Vt.  522,  24  Atl.  1118;  Sanger  V. 
Nightingale,  122  U.  S.  176,  30  L.  ed.  1105, 
7  Sup.  Ct.  Rep.  1109;  and  Hanchettv.  Blair, 
41  C.  C.  A.  76,  100  Fed.  817,  and  cases  cited 
on  p.  84  of  41  C.  C.  A.,  p.  825  of  100  Fed. 
"  The  general,  if  not  universal,  rule  is  that 
a  partial  payment  or  an  acknowledgment 
of  the  debt  which  would  prevent  the  statute 
from  running  against  it  will  also  prevent 
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the  statute  from  running  against  the  rem- 
edy on  the  security."  Carson  v.  Cochran, 
52  Minn.  07,  53  N.  W.  1130.  See  also 
Wiltsie,  Mortg.  Foreclosures,  §  Go;  2  Jones, 
Mortg.  H  12146,  1201,  1202;  2  Pingrey, 
Mortg.  §§  1570,  1572. 

I  will  now  refer  to  the  cases  cited  in  sup- 
port of  the  conclusion  that  the  absence  of 
the  mortgagor  does  not  toll  the  statute. 
We  are  agreed  that  Anderson  v.  Baxter,  4 
Or.  105,  and  Peters  v.  Dunnells,  5  Neb.  460, 
which  hold  that  the  action  is  in  rem,  are 
unsound,  and  furnish  no  precedent  for  the 
construction  or  application  of  this  statute. 
Tate  v.  Hawkins,  81  Ky.  577,  50  Am.  Rep. 
181,  does  not  touch  the  question  of  ab- 
sence, or  the  effect  to  be  given  to  the  statute 
involved  in  this  case.  Fowler  v.  Wood,  78 
Hun,  304,  28  N.  Y.  Supp.  976,  Affirmed 
without  opinion  in  150  N.  Y.  584,  44  N.  E. 
1124,  is  in  its  facts  wholly  unlike  the  case 
at  bar.  It  was  not  a  case  like  this,  in 
which  the  grantee  of  an  absent  mortgagor 
pleads  the  statute.  The  mortgagor  had 
mortgaged  her  own  property  to  secure  the 
debt  of  another.  The  plea  of  the  statute 
was  interposed  by  the  mortgagor,  and  she 
had  resided  in  the  state  for  the  full  period. 
The  court  held  that  "the  absence  of  the 
maker  of  the  note,  to  secure  which  she  had 
mortgaged  her  individual  property,  did  not 
toll  the  statute  as  to  the  action  to  fore- 
close her  mortgage,  and  upon  the  ground 
that  she  was  the  obligor  and  tlfat  it  was 
her  obligation  which  was  being  enforced, — 
a  position  which  is  in  entire  accord  with 
the  cases  previously  cited,  and,  in  my  view, 
a  correct  application  of  the  statute.  In 
Bush  v.  White,  85  Mo.  339,  an  ejectment 
action,  the  court  apparently  was  of  the 
opinion  that  the  mortgagor's  absence  would 
toll  the  statute  if  he  still  held  the  title, 
but  held  that  his  absence  would  not  toll 
the  statute  after  he  had  parted  with  his 
title.  This  conclusion  rests  upon  the  fol- 
lowing statement:  If  the  mortgagor's  ab- 
sence happens  after  he  has  parted  with  his 
estate,  the  reason  for  deducting  his  ab- 
sence, so  far  as  any  proceeding  against  the 
land  is  concerned,  are  wanting.  He  has 
ceased  to  be  a  necessary  party  to  such  pro- 
ceeding, as  it  rests  in  the  ordinary  process 
of  suits.  His  assignee,  as  the  owner  of  the 
land,  is  a  necessary  party  to  the  ordinary 
process  of  law  for  the  purpose  of  foreclosing 
the  mortgage,  and  the  debtor  is  not  a  neces- 
sary party.  The  reason  upon  which  this 
case  rests  is  directly  opposed  to  that  stated 
in  Lackland  v.  Smith,  5  Mo.  App.  153,  an 
action  in  equity  against  one  Garesche,  the 
resident  holder  of  the  legal  title  upon  a 
cause  of  action  against  Smith.  It  was 
argued  that  the  action  might  have  been 
commenced  at  any  time  by  personal  service 
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on  Garesche  and  publication  against  Smith. 
The  court  said :  "  It  seems  to  be  a  sufficient 
answer  to  this  objection  to  say  that  a  cause 
of  action  accrued  against  Smith,  and  that 
the  statute  is  express  that  in  every  such 
case  the  time  of  absence  from  the  state 
shall  be  counted  out.  Wagner's  Stat.  $16, 
p.  919.  The  fact  that  one  has  left  property 
in  the  state,  subject  to  attachment,  does 
not  keep  the  statute  running.  Hancock  v. 
Heugh,  1  Mo.  678.  And,  because  plaintiff 
might  have  brought  suit  by  publication,  it 
does  not  follow  that  he  was  guilty  of 
laches  in  not  doing  so.  Fisher  v.  Fisher, 
43  Miss.  212.  Process  of  law  could  not  be 
served  on  Smith;  and,  whilst  this  was  eo. 
the  statute  was  arrested  as  to  any  cause  of 
action  accruing  against  him."  In  Arthur 
v.  Screven,  39  S.  C.  77,  17  S.  E.  640,  a 
foreclosure  action,  the  grantee  of  a  mort- 
gagor stood  upon  two  defenses:  (1)  That 
he  was  an  innocent  purchaser;  and  (2) 
upon  the  statute  of  limitations.  The  court, 
after  sustaining  the  first  defense,  also  held 
that  the  plea  of  the  statute  was  good,  stat- 
ing that  "  the  provisions  of  that  [thel  sec- 
tion [relating  to  absence]  relate  only  to  the 
absentee,  and  have  no  reference  whatever  to 
any  person  who  may  be  liable  to  suit  even 
upon  the  same  cause  of  action,  accruing  at 
the  same  time.  Otherwise,  if  two  persons 
should  sign  a  joint  and  several  promissory 
note,  and  one  of  thein  should  leave  the  state 
and  never  return,  the  other  could  never 
plead  the  statute  of  limitations  to  an  action 
brought  for  the  breach  of  the  contract  evi- 
denced by  the  note."  In  Wood  v.  Hood- 
fellow,  43  Cal.  185,  two  of  the  three  mem- 
bers of  which  that  court  was  then  com- 
posed, the  chief  justice  dissenting,  held, 
upon  a  plea  interposed  by  the  resident 
grantee,  that  the  mortgagor's  absence  did 
not  prevent  the  running  of  the  statute. 
The  ground  of  their  decision  is  contained  in 
the  following  quotation :  "  When  the  mort- 
gagor has  parted  with  his  title  to  the  prop- 
erty, and  ceased  to  have  any  interest 
therein,  those  who  have  succeeded  to  his 
rights  stand  in  the  same  relation  to  the 
mortgagee  as  if  they  had  originally  made 
the  mortgage  on  their  own  property  to 
secure  the  debt  of  the  mortgagor.  The 
mortgagor  has  no  interest  in  the  property, 
nor  are  they  under  obligation  to  pay  his 
debt.  Their  property,  however,  is  bound 
as  collateral  security  for  its  payment  under 
the  mortgage,  which  is  a  contract  in  writ- 
ing by  which  the  property  is  pledged  as 
security  for  the  debt."  The  court  said  that 
the  argument  that  the  grantee's  absence  ex- 
tended the  period  would  be  impregnable,. 
"  if  it  were  conceded  that  the  grantee  who 
has  succeeded  to  and  now  holds  the  equity 
of  redemption  of  the  mortgagor   occupied 


1&05.. 


Colonial  &  U.  S.  Morto.  Co.  v.  Northwest  Thkeshek  Co. 


&fl 


precisely  his  status  under  the  statute."  In 
reaching  its  conclusion,  the  majority  as- 
sumed that  the  relation  of  the  grantee  to 
the  mortgagee  was  the  same  as  one  who 
mortgages  his  own  property  to  secure  the 
debt  of  another,  and,  in  fact,  used  that 
illustration  to  elucidate  and  fortify  its  con- 
clusions. This  case  was  presented  to  the 
supreme  court  of  Kansas  in  Water  son  v. 
Kirkwood,  17  Kan.  9,  when  the  question  was 
new  in  that  state,  and  that  court  declared 
that  this  *'  decision  is  not  good  law  in 
Kansas,"  and,  in  my  view,  it  should  not  be 
held  good  law  in  North  Dakota.  In  George 
v.  Butler,  26  Wash.  456,  57  L.  R.  A.  396, 
90  Am.  St.  Rep.  756,  67  Pac.  263,  the  su- 
preme court  of  that  state  adopted  the  doc- 
trine of  Wood  v.  Qoodfellow,  43  Cal.  185, 
from  which  it  quoted  at  length, — the  case 
which  was  repudiated  by  the  supreme  court 
of  Kansas.  In  Denny  v.  Palmer,  26  Wash. 
469,  90  Am.  St.  Rep.  766,  67  Pac.  268,  the 
court  restricted  the  scope  of  the  decision 
just  cited  to  some  extent  by  holding  that 
notice  of  some  kind  to  the  mortgagee  of  the 
transfer  is  necessary,  and  denied  the  right 
of  a  resident  grantee  to  plead  the  statute, 
upon  the  ground  that  he  was  estopped  by 
his  failure  to  record  his  deed.  The  court 
said :  "  It  appears,  therefore,  that  respond- 
ent did  not  know  that  he  held  a  cause  of  ac- 
tion against  appellant  prior  to  the  time  the 
deed  was  recorded.  He  knew  he  held  a  cause 
of  action  against  the  mortgagor,  as  to  which 
the  statute  of  limitations  had  not  run  be- 
cause of  the  mortgagor's  absence  from  the 
state,  but  he  could  not,  under  any  principle 
of  reason  and  justice,  be  chargeable  with 
notice  that  appellant  had  any  interest  in 
the  land,  unless  appellant's  deed  had  been 
of  record,  or  some  actual  knowledge  of  its 
existence  had  been  brought  home  to  him  or 
his  assignor."  In  the  later  case  of  De  Voe 
v.  Rundle,  33  Wash.  604,  611,  74  Pac.  836, 
that  court  evidenced  some  misgivings  as  to 
the  correctness  of  the  rule  it  had  adopted, 
and,  after  conceding  that  a  conflict  of  au- 
thority existed,  stated  that,  inasmuch  as  it 
had  previously  adopted  the  California  rule, 
it  should  be  followed,  "  thus  preserving  the 
harmonious  application  of  the  principle 
heretofore  adopted  in  a  former  decision." 
That  the  conclusion  in  each  of  the  cases 
referred  to  is  grounded  either  upon  error  of 
law  or  of  fact  is  manifest.  The  Missouri 
case  rests  not  upon  statute,  but  upon  the 
ground  of  expediency  and  the  court's  indi- 
vidual reasons  why  it  should  not  apply  to 
grantees;  the  South  Carolina  case  to  some 
extent  rests  upon  the  same  reason,  but 
also  upon  the  erroneous  assumption  that 
the  grantee  and  mortgagor  are  in  legal 
effect  joint  obligors.  The  California  court, 
followed  bv  the  Washington  court,  fell  into 
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substantially  the  same  error  in  assuming 
that  the  ^grantee's  legal  relation  to  the  mort- 
gage is  the  same  as  that  of  one  who  mort- 
gages his  own  property  to  secure  the  debt 
of  another.  If  the  assumption  in  the  cases 
last  referred  to  were  correct,  the  conclusion 
would  not  be  subject  to  criticism,  for  in 
that  event  the  grantee,  as  an  obligor,  would 
be,  within  the  statute,  a  person  against 
whom  "  the  cause  of  action  accrued."  That 
"  the  cause  of  action  "  is  not  against  him, 
and  that  the  obligation  being  enforced  is  not 
his,  but  that  of  the  mortgagor,  has  already 
been  pointed  out.  The  errors  in  these  cases 
should  not  be  perpetuated  by  our  approval, 
and  I  cannot  assent  to  an  alteration  of  the 
meaning  of  the  statute  to  cure  them. 
Neither  can  I  assent  to  the  doctrine  laid 
down  by  my  associates  as  to  the  duties  of 
mortgagees.  This  doctrine  requires  that 
mortgagees  shall  know,  and  at  their  peril 
must  know,  at  all  times  after  the  mort- 
gagor's default,  and  during  the  entire  ten 
years  in  which  the  right  to  foreclose  is 
optional,  what  persons,  if  any.  have  ac- 
quired subsequent  and  subordinate  inter- 
ests in  the  mortgaged  premises  by  purchase 
or  otherwise,  and  whether  such  persons,  or 
any  of  them,  are  residing  within  the  state 
or  are  absent  therefrom,  and,  if  absent,  the 
date  of  departure  of  each  and  the  date  of 
their  return.  Under  the  rule-  laid  down 
by  the  majority,  a  mortgagee  whose  mort- 
gage is  duly  recorded  may  not  rely  upon 
the  notice  of  the  character  and  extent  of 
his  interest  which  is  imparted  under  the 
recording  act  to  those  who  subsequently 
acquire  interests  in  the  mortgaged  premises 
as  a  full  performance  of  his  duty. 

This  doctrine,  in  my  opinion,  nullifies  the 
effect  of  the  recording  laws:  i.  c.  that  an 
instrument  duly  recorded  imparts  notice  to 
subsequent  purchasers  and  encumbrancers, 
— that  such  persons  are  bound  to  know  of 
prior  transfers, — and  reverses  the  obliga- 
tion in  this:  that  it  requires  that  prior 
encumbrancers  shall  be  bound  to  a  knowl- 
edge of  subsequent  transfers.  It  not  only 
exacts  instant  knowledge  of  the  fact  of  sub- 
sequent transfers,  but  also  of  the  name* 
and  places  of  residence  of  the  persons  ac- 
quiring such  subsequent  interests, — per- 
sons with  whom  the  mortgagee  has  no  con- 
tractual relations,  who  owe  him  no  obliga- 
tion, and  of  whose  very  existence  he  may 
be,  and  often  is,  entirely  ignorant.  I  know 
of  no  legal  principle  or  statute  upon  which 
this  rule  may  rest.  As  an  arbitrary  rule  of 
duty,  it  will,  in  many  cases,  require  the 
impossible.  If  it  is  meant  to  bind  mort- 
gagees to  this  knowledge  only  when  tlu- 
subsequent  conveyances  are  placed  of  record, 
it  is  clear  that  the  rule  is  unsound,  for: 
(1)   "The  registration  of  a  deed  given   by 
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a  mortgagor  subsequent  to  the  mortgage  is 
no  notice  of  such  conveyance  to  tfce  mort- 
gagee. The  latter  is  under  no  obligation 
to  search  for  such  conveyance."  New  York 
Life  Ins.  <£  T.  Co  v.  Covert,  6  Abb.  Pr. 
N.  S.  154,  171;  Webb,  Record  of  Title,  §§ 
4,  152.  And  (2)  even  if  the  recording  of 
a  subsequent  transfer  could  be  said  to  im- 
part notice  to  the  holders  of  prior  trans- 
fers which  are  of  record  (a  point  which  will 
not  be  admitted),  it  cannot  be  claimed  that 
it  imparts  continuous  notice  of  the  place 
of  residence,  and  changes  in  places  of  resi- 
dence, of  the  holders  of  such  subsequent 
interests.  Since  the  opinion  in  this  case 
was  filed,  the  majority  of  the  court  have 
held,  in  the  companion  case  of  Paine  v. 
Dodds  (N.  D.)  103  N.  W.  931,  that  the 
statute  will  run  only  from  the  date  of  the 
filing  of  the  deed  for  record. 

It  is  well  settled,  I  think,  that  the  mort- 
gagee has  done  his  full  duty  when  he  re- 
cords his  mortgage,  and  in  this  manner  an- 
nounces to  all  persons  who  may  subse- 
quently deal  with  the  premises  the  extent 
of  his  interest.  He  may  then  remain 
silent.  Dick  v.  Batch,  8  Pet.  30,  8  L.  ed. 
856.  And  no  negligence  can  be  imputed  to 
him  for  so  doing.  No  restriction  is  placed 
upon  his  right  to  foreclose  so  long  as  he 
exercises  it  within  the  statutory  period, 
and  he  is  not  chargeable  with  negligence 
because  he  elects  to  delay  the  enforcement 
of  his  security.  Heretofore  it  has  not  been 
counted  a  fault  for  a  creditor  to  indulge  his 
debtor,  but  rather  an  act  of  grace  and 
favor,  to  be  met  with  commendation  rather 
than  punishment. 

It  is  not  necessary  to  make  the  subsequent 
grantees  or  lienholders  parties  to  the  ac- 
tion, unless,  at  the  time  the  action  is  com- 
menced (and  that  may  always  be  just  prior 
to  the  expiration  of  the  ten  year  period), 
their  conveyances  and  Hens  are  then  of 
record.  He  is  ndt  required  to  consult  the 
records  until  that  time,  and  then  only  for 
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the  purpose  of  ascertaining  the  names  of 
the  persons  who  have  acquired  interests  sub- 
sequent to  his  mortgage,  in  order  to  join 
them  as  defendants.  Section  5231,  Rev. 
Codes,  reads  as  follows :  "  In  an  action 
to  foreclose  a  mortgage  or  other  lien  upon 
real  property,  no  person  holding  a  convey- 
ance from  or  under  the  mortgagor  of  the 
property  mortgaged  or  other  owner  there- 
of, or  having  a  lien  upon  such  property, 
which  conveyance  or  lien  does  not  appear 
of  record  in  the  proper  office  at  the  time 
of  the  commencement  of  the  action,  need 
be  made  a  party  to  such  action;  and  the 
judgment  therein  rendered  and  the  proceed- 
ings therein  had  are  as  conclusive  against 
the  party  holding  such  unrecorded  convey- 
ance or  lien  as  if  he  had  been  made  a 
par€y  to  the  action." 

The  rule  laid  down  by  the  majority  es- 
tablishes different  periods  of  limitation  in 
the  same  action,  and  upon  the  plea  of  those 
who  are  merely  parties  to  the  action,  which 
will  be  determined  by  the  fact  of  their 
presence  in  or  absence  from  the  state  and 
the  length  of  their  absence,  instead  of  one 
period,  fixed  by  the  presence  or  absence  of 
the  person  whose  obligation  is  being  en- 
forced and  against  whom  the  cause  of  ac- 
tion accrues;  and,  if  I  am  correct  in  my 
views,  it  announces  a  new  rule  of  property, 
the  effect  of  which  is  to  transfer  interests 
and  rights  in  real  estate  which  have  be- 
come vested.  I  cannot,  therefore,  consent 
to  the  adoption  of  this  doctrine  without 
protest. 

From  my  standpoint,  the  question  as  to 
the  right  of  a  foreign  corporation  to  plead 
the  statute  is  not  vital,  and  I  therefore  ex- 
press no  opinion  upon  that  point. 

The  judgment  of  the  trial  court,  in  my 
view,  is  proper,  and  should  be  affirmed. 

Petition  for  rehearing  denied  June  16, 
1005. 
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David  BEATTIE   et  al. 
(180  Mass.  451.) 

1.  A  mason  contractor  owei  no  duty  to 
hl»  employees  to  inspect  stone  received 
from  the  quarry  to  ascertain  If  it  is  free 
from  the  explosives  used  to  blast  it  from  the 
quarry  bed. 

2.  Failure  of  quarrymen  to  inspect 
stone  to  discover  exploitive*  before 
delivering  It  to  a  mason  contractor 
will  not  Impose  upon  the  latter  the  duty  of 
making  such  inspection  for  the  protection  of 
his  employees  If  the  quarrymen  are  In  good 
standing,  and  their  failure  to  inspect  is  not 
brought  to  the  attention  of  the  contractor. 


(February  26,  1902.) 

EXCEPTIONS  by  defendants  to  rulings 
of  the  Superior  Court  for  Bristol  Coun- 
ty, made  during  the  trial  of  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by 
defendants'  negligence,  which  resulted  in  a 
verdict  in  plaintiff's  favor.     Sustained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jackson,  Blade,  A  Borden,  for 
defendants : 

The  duty  of  a  purchaser  of  stones  is 
very  different  from  that  of  the  quarryman. 
There  is  no  evidence  in  this  case  which 
would  warrant  the  jury  in  finding  that  the 
defendants  were  negligent  in  not  making 
an  inspection. 


Note  : — Duty   of   master   to   inspect    materials 
upon  which  servant  is  to  work. 

I.  Master's  duty  to  inspect  materials,  831. 
II.  Degree  of  care  required  in  inspection. 

a.  Ordinary    and    reasonable   care,    832, 

b.  Ineffective  inspection,  832. 

I.  Master's  duty  to  inspect  materials. 

That  it  is  the  master's  duty  to  use  ordinary 
and  reasonable  en  re  In  the  selection  of  suitable 
materials  for  the  work  In  hand  Is  undoubted. 
This  duty  Implies  that  of  inspection  when 
necessary  or  proper  under  the  circumstances. 
An  employer  does  not  warrant  the  good- 
ness of  the  materials  which  he  puts  in  the 
hands  of  his  servants.  He.  Is  not  absolutely 
bound,  under  all  circumstances,  to  know 
whether  the  materials  furnished  are  good  or 
bad,  safe  or  unsafe.  He  Is  not  bound  to  any- 
thing more,  in  this  respect,  than  the  exercise  of 
reasonable  care,  In  view  of  their  particular 
kind  and  condition,  and  the  uses  to  which  they 
are  to  be  applied.  O'Keefe  v.  National  Fold- 
ing Box  &  Paper  Co.  66  Conn.  38,  33  Atl.  587. 

It  Is  the  duty  of  an  employer  purchasing 
cotton  to  provide  for  an  inspection  of  the  bag- 
ging upon  the  bales,  in  order  to  ascertain  its 
strength  and  make  the  handling  of  the  cot- 
ton safer,  and  he  is  liable  to  an  employee 
injured  when  the  bagging  covering  a  bale, 
which  he  was  attempting  to  pull  upon  a 
wagon  by  means  of  a  cotton  hook,  gave  way, 
causing  him  to  fall.  Garragan  v.  Fall  River 
Iron  Works  Co.  158  Mass.  596,  33  N.  E.  652. 

Likewise  it  is  the  duty  of  a  railroad  com- 
pany to  furnish  its  workmen  with  timber 
suitable  to  be  handled  by  them,  and  to  use 
reasonable  care  to  see  that  it  is  free  from  such 
defects  as  would  make  Its  handling  with  or- 
dinary care  dangerous,  and  It  is  liable  to  a 
workman  injured  because  of  its  failure  so  to 
do.  Louisville  &  N.  R.  Co.  v.  Semones,  21 
Ky.  L.  Rep.  444,  51  S.  W.  612. 

A  workman  employed  as  a  molder  in  an 
Iron  foundry  had  completed  his  day's  work 
and  thereafter  had  been  directed  by  the  fore- 
man of  the  foundry,  on  pain  of  being  dis- 
charged, to  assist  in  filling  holes  in  certain 
castings.  He  got  his  ladle,  filled  it  with 
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molten  Iron,  and  proceeded,  In  connection  with 
another  employee,  to  fill  the  holes  in  the  cast- 
ings. He  poured  the  molten  iron  into  the  hole 
directed  by  the  foreman,  and  an  explosion  oc- 
curred, resulting  concededly  because  there  was 
water  or  rust  In  the  hole,  and  a  piece  of  cast- 
ing struck  him  In  the  eye  In  such  a  manner  as 
to  cause  its  loss.  The  trial  court  had  granted 
a  new  trial  after  a  verdict  for  the  plaintiff,, 
and,  in  reversing  the  order,  the  supreme  court 
said :  "  We  think  the  jury  were  Justified  in 
finding  that  the  defendants  were  guilty  of 
negligence  because  they  failed  to  properly  ex- 
amine the  holes  in  question  before  directing- 
the  plaintiff  ...  to  fill  them,  or  because 
of  the  fact  that  they  failed  to  notify  him  that 
such  examination  had  not  been  made,  and  to 
warn  him  of  the  danger  which  might  be  ex- 
pected in  case  the  holes  happened  to  be  damp 
or  rusty,  and  also  that  the  jury  were  justi- 
fied In  finding  that  the  plaintiff  .  .  .  was  not 
guilty  of  contributory  negligence  because  of  the- 
fact  that,  under  the  circumstances,  he  did  not 
make  such  examination  himself."  Dyer  v. 
Brown,  64  App.  Dlv.  89,  71  N.  Y.  Supp.  623. 

In  an  action  to  recover  damages  for  in- 
juries alleged  to  have  been  sustained  by  an  em- 
ployee in  handling  colored  paper  averred  to 
have  been  saturated  with  poison,  and  which  It 
was  the  employee's  duty  to  place  in  a  box 
heated  with  steam,  and  then  to  take  out  again 
when  softened,  for  more  easy  folding,  it  was. 
held  that  If  the  paper  which  the  employer  sup- 
plied had,  to  an  experienced  eye,  any  appear- 
ance of  being  poisoned,  it  would  have  been  his 
duty  to  have  warned  the  employee  of  the  risk 
he  was  assuming,  for  the  volatilisation  of 
poison  by  the  action  of  steam  Is  a  matter  of 
common  knowledge ;  but  that.  In  the  absence 
of  an  allegation  either  that  the  paper  wore  any 
such  appearance,  or  was  of  a  kind  in  the  manu- 
facture of  which  poison  Is  commonly  used,  or 
that  the  employer  had  neglected  to  submit  It 
to  proper  inspection  or  examination,  the  latter 
was  not  liable  to  the  employee  for  the  injuries- 
sustained  in  handling  the  paper,  since  want  of 
reasonable  care  on  the  part  of  the  employer 
is  not  shown.  O'Keefe  v.  National  Folding- 
Box  &  Paper  Co.  66  Conn.  38,  33  Atl.  587. 

Nor  Is  an  employer  under  any  positive  duty 
to  one  engaged  as  helping  to  a  drill  operator  in* 
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The  plaintiff  must  show  that  it  was  the 
defendants'  duty  to  provide  for  an  inspec- 
tion to  determine  whether  or  not  there  was 
danger  in  the  stones. 

Garragan  v.  Fall  River  Iron  Works  Co. 
158  Mass.  596,  33  N.  E.  652;  Com.  v.  Pierce, 
138  Mass.  165,  52  Am.  Rep.  264;  Moyni- 
han v.  King' 8  Windsor  Cement  Dry  Mortar 
Co.  168  Mass.  450,  47  N.  E.  425;  Shea  V. 
Wellington,  163  Mass.  364.  40  N.  E.  173. 

It  is  a  presumption  of  law,  until  the 
contrary  appears,  that  every  man  will  per- 
form his  duty.  The  defendants  had  a 
right  to  rely  on  this  law,  and  to  presume 
that  Bosworth  &  Davis,  from  whom  they 
purchased  stones,  used  due  care  in  their 
business. 

Cooley,  Torts,  2d.  ed.  p.  794,  par.  2; 
Shea  v.  Wellington,  163  Mass.  364,  40 
N.  E.  173;  Moynihan  v.  King's  Windsor  Ce- 
ment Dry  Mortar  Co.  168  Mass.  450,  47  N. 
E.  425;  Richardson  v.  Great  Eastern  R.  Co. 
L.  R.  1  C.  P.  Div.  342 ;  Daniel  v.  Metropoli- 
tan K.  Co.  L.  R.  5  H.  L.  45 ;  Grand  Rapids 
d  /.  R.  Co.  v.  Huntley,  38  Mich.  537,  31  Am. 
Rep.  321. 

On  the  whole  evidence  in  the  case,  the 
plaintiff  cannot  recover. 

Gould  v.  Slater  Woolen  Co.  147  Mass. 
315,  17  N.  E.  531 ;  Garragan  v.  Fall  River 
Iron  Works   Co.   158   Mass.   596,   33   N.   E. 


652;  Kanz  v.  Page,  168  Mass.  217,  46  N.  E. 
620;  Moynihan  v.  King's  Windsor  Cement 
Dry  Mortar  Co.  168  Mass.  450,  47  N.  E. 
425;  Shea  v.  Wellington,  163  Mass.  364,  40 
N.  E.   173. 

Messrs.  John  W.  Camming*  and 
Charles  R.  Camming*,  for  plaintiff: 

Defendants  knew,  or  could  have  known 
by  the  exercise  of  reasonable  care,  thi» 
method  adopted  by  the  quarry  men  in  get 
ting  out  the  stone,  and  they  knew  or  could 
have  known  that  no  system  of  inspection 
was  adopted. 

Knowing  or  having  reasonable  cause  to 
know  that  this  stone  was  being  got  out 
in  a  dangerous  way,  and  that  unexploded 
dynamite  might  remain  in  some  of  the 
stones  if  an  inspection  was  not  made,  and 
not  proposing  to  inspect  the  stone  after  it 
was  delivered  to  them,  but  contending  that 
they  were  not  bound  to  do  that,  and  not 
having  reason  to  believe  that  an  inspection 
was  made,  they  did  not  ask  to  have  any 
made. 

The  duty  of  the  defendants  to  use  reason- 
able care  to  see  that  the  materials  which 
they  furnished  to  the  plaintiff  to  work  with 
and  upon  were  reasonably  safe  was  not  dis- 
charged. 

Xcveu  v.  Sears,  155  Mass.  303,  29  N.  E. 
472. 


a  mine  to  make  Inspections  for  "  missed " 
or  unexploded  shots  after  each  explosion,  nor 
liable  to  him  for  injuries  sustained  by  an 
explosion  when  the  drill  struck  a  drill  hole 
filled  with  unexploded  powder  which  a  fellow 
servant  had  neglected  to  search  for,  although 
charged  with  that  duty,  since  the  danger  was 
both  an  incident  of  the  work  and  due  to 
the  negligence  of  a  fellow  servant.  Browne  v. 
King,  40  C.   C.   A.   545,    100   Fed.   561. 

An  employer  engaging  another  to  handle  car- 
boys of  sulphuric  acid,  which  proved  to  be  de- 
fectively stopped,  so  that  some  of  the  liquid 
spilled  upon  the  employee,  to  his  injury.  Is  not 
required  to  insure  the  safety  of  the  con- 
dition of  the  material  with  which  the  employee 
Is  put  to  work,  nor  hound,  at  all  hazards,  to 
know  Its  condition,  but  he  is  required  merely  to 
exercise  ordinary  and  reasonable  care  in  ap- 
praising himself  of  Its  condition,  if  he  did  not 
know  it,  and  then  to  take  such  precautions  to 
safeguard  his  employees  as  an  ordinarily  pru- 
dent person  would  take  to  protect  himself 
from  injury  under  like  circumstances.  Collins 
v.  Louisville  &  X.  R.  Co.  27  Ky.  L.  Rep.  825, 
86   S.   W.   973. 

The  following  cases  Involve  the  duty  of  the 
master  to  Inform  himself  a*  to.  or  teat  the 
safety  of.  explosive  materials  furnished  the 
servant ;  and,  if  they  do  not  Imply  an  obliga- 
tion to  inspect,  are  included  as  closely  analo- 
gous to  the  question  considered. 

An  employer  furnishing  an  unusual  and 
highly  explosive  substance,  of  the  dangerous 
quality  of  which,  as  well  as  the  proper  manner 
of  applying  it.  the  employee  is  wholly  Ig- 
norant, is  liable  for  an  injury  sustained  by 
the  latter  by  reason  of  his  using  such  danger- 
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ous  explosive  in  the  same  manner  as  he  would 
an  ordinary  explosive.  It  was  the  employer's 
duty  to  ascertain  and  make  known  the  proper- 
ties of  such  extreme  explosive,  either  to  the 
employee  or  to  those  under  whom  he  worked. 
Smith*  v.  Oxford  Iron  Co.  42  N.  J.  L.  467.  36 
Am.   Rep.   535. 

A  complaint  is  not  demurrable  which  alleges 
that  a  person  who  was  the  alter  ego  of  the  em- 
ployer wrongfully,  carelessly,  and  negligently 
Informed  an  employee  that  a  certain  newly 
invented  powder  that  he  was  instructed  to  use 
in  blasting  was  perfectly  safe  for  that  pur 
pose,  although  such  person  had  not  first  tested 
the  powder  or  Informed  himself  whether  it 
could  be  safely  used  for  blasting,  and  that 
thereafter  the  employee  took  a  quantity  of 
the  powder,  sufficient  for  ordinary  purposes, 
which  exploded  to  his  Injury  while  he  was 
tamping  it  down  In  a  hole  drilled  for  a  blast. 
Spelman   v.   Fisher   Iron    Co.   56   Barb.   151. 

But  a  master  is  not  liable  for  injuries  sus- 
tained by  a  servant  from  the  explosion  of 
buckets  of  paint  made  chiefly  of  asphaltum, 
and  containing  a  large  proportion  of  ben- 
zine, with  which  the  servant  was  painting  the 
Interior  of  an  empty  water  tank,  which  was 
so  dark  that  an  ordinary  railroad  lamp  was 
provided  him.  where  the  paint  was  purchased 
ready  for  use  from  a  manufacturer,  and  was  of 
a  make  which  had  been  used  in  large  quanti- 
ties by  the  master  for  fifteen  years  or  more, 
and  no  explosion  had  ever  occurred  from  It. 
The  master  is  not  bound  to  know  the  composi- 
tion of  the  paint,  the  effect  of  spreading  it  on 
the  Interior  of  the  tank,  and  the  danger  to  the 
servant  by  the  explosion  of  the  gas  so  collected. 
He   is   not   required   to   subject   materials   pro- 
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MOONEY  V.    BEATTIE. 


Hammond,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  at  common  law  to  re- 
cover compensation  for  injuries  received 
by  the  plaintiff  while  in  the  employ  of  the 
defendants,  who  were  contractors  and  build- 
ers, engaged,  at  the  time  of  the  accident, 
in  the  construction  of  a  mill.  The  plaintiff 
had  been  a  mason  for*  thirty  years,  and 
while  at  work  laying  the  foundation  of  the 
mill,  and  in  the  exercise  of  due  care,  was 
injured  by  the  explosion  of  a  stone.  The 
evidence  tended  to  show  that  the  stone 
was  being  transferred  by  the  defendants' 
servant,  a  mason's  tender,  from  the  wagon 
in  which  it  had  been  brought  to  the  prem- 
ises to  the  place  where  it  was  to  be  used  in 
building  the  wall,  and  that,  in  the  course 
of  his  employment,  the  man  threw  it  to  the 
ground  so  that  it  struck  near  the  plaintiff, 
at  work  in  a  shallow  trench,  and  exploded. 
The  cause  of  the  explosion  was  dynamite, 
which  remained  in  the  stone  after  it  had 
been  blasted  from  its  bed  in  the  quarry. 
The  stone  had  been  purchased  in  due  course 
of  business  by  the  defendants  of  the  quarry- 
men.  There  is  very  little  dispute  as  to 
facts.  The  defendants  made  no  inspection 
of  the  stone,  and  the  main  question  is 
whether,  under  the  circumstances  of  the 
case,   this  failure  to  inspect  will  warrant 


a  finding  that  they  were  negligent  in  their 
duty  to  the  plaintiff  to  use  reasonable  care 
in  the  selection  of  suitable  materials  for 
the  work.  It  appeared  at  the  trial  that  the 
quarrymen  from  whom  these  stones  were 
bought  by  the  defendants  used  both  powder 
and  dynamite  for  blasting,  and  that,  where 
such  explosives  are  used,  sometimes  (but 
rarely)  a  cartridge  in  a  series  fails  to  ex- 
plode; and  the  uniform  testimony  was  that 
an  inspection  should  be  made  after  every 
blast,  and  before  the  stones  are  handled, 
to  ascertain  whether  there  is  any  unex- 
ploded  cartridge;  and  that  it  was  the  prac- 
tice to  make  that  inspection  after  every 
blast,  both  for  the  safety  of  the  men  who 
are  to  handle  the  stones  in  the  quarry  and 
because  it  can  best  be  done  by  the  men  who 
know  the  depth  to  which  the  holes  are 
drilled,  and  therefore  can  easily  ascertain 
whether  there  is  anything  left  therein.  One 
Sullivan,  called  for  the  plaintiff,  testified 
that  he  had  been  a  stone  mason  for  about 
twenty-five  years,  and,  on  cross-examina- 
tion, that  he  had  worked  upon  a  great  many 
buildings  where  stone  had  been  used,  and 
had  never  known  a  stone  to  explode  after 
it  had  been  brought  to  the  place  where  the 
building  was  to  be  erected,  and  that  he  had 
"  never  known  a  stone  to  be  inspected  at 
the    place    where    the   building   was    being 


Tided  by  him  to  a  chemical  analysis  In  order 
to  settle,  by  experiment,  what  remote  and 
possible  hazard  may  be  incurred  by  their  use. 
Allison  Mfg.  Co.  v.  McCormick,  118  Pa.  519, 
4  Am.  St.  Rep.  613,  12  Atl.  273. 

II.    Degree   of   care   required   in  inspection. 

a.  Ordinary  and  reasonable  care. 

The  general  rule  requiring  a  master  to  exer- 
cise ordinary  and  reasonable  care  In  the  selec- 
tion of  materials  furnishes  the  test  by  which 
to  measure  his  duty  In  the  matter  of  inspec- 
tion. See  O'Keefe  v.  Nat.  Folding  Box  & 
Paper  Co.  66  Conn.  38,  33  Atl.  587 ;  Collins  v. 
Louisville  &  N.  R.  Co.  2  Ky.  L.  Rep.  826,  86  S, 
W.  973;  Louslville  &  N.  R.  Co.  v.  Semones,  21 
Ky.  L.  Rep.  444,  51  S.  W.  612;  Covington 
Sawmill  &  Mfg.  Co.  v.  Clark,  116  Ky.  461, 
76  S.  W.  348;  Neveu  v.  Sears,  155  Mass.  303, 
29  N.   E.   472,  herein  cited. 

b.  Ineffective  'inspection. 


That  the  inspection  proved  Ineffective  is 
immaterial,  if  ordinary  care  was  exercised. 

Thus,  a  master  engaged  in  quarrying  stone, 
who  inspects  a  stone  in  the  usual  and  cus- 
tomary way  before  It  is  lifted  by  a  derrick,  and 
falls  to  discover  a  dry  seam  in  It,  because  it  Is 
not  visible,  Is  not  liable  to  an  employee  in- 
jured by  the  falling  of  the  stone,  which  parted 
at  the  seam  when  lifted.  Bedford  Quarries  Co. 
v.  Turner    (Ind.  App.)   75  N.  E.  25. 

Neveu  v.  Sears,  155  Mass.  303,  29  N.  E. 
472,  Is  a  case  very  similar  In  Its  circumstances 
to  Mooney  v.  Beattib.  One  employed  as  a 
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mason  had  been  furnished  with  a  block  of 
stone  which  had  been  taken  by  blasting  with 
dynamite  from  a  quarry  leased  by  the  employer. 
The  employer  saw  no  drill  hole  or  cartridge  In 
the  stone,  but  when,  in  the  process  of  trim- 
ming it,  he  struck  It  a  blow,  an  explosion  re- 
sulted which  demolished  the  stone  and  caused 
the  employee's  injury.  The  cause  of  the  ex- 
plosion was  an  unexploded  dynamite  cartridge 
which  had  been  inserted  in  the  blasting.  An 
Instruction  was  approved  which  directed  the 
Jury  to  hold  the  defendant  only  to  such  care 
as  an  ordinarily  prudent  man,  with  knowledge 
as  to  the  methods  employed  at  the  quarry, 
ought  to  use  with  reference  to  stones  coming 
therefrom ;  and  that  the  employer  should  not 
be  held  responsible  for  the  consequences  of 
the  carelessness  of  his  quarrymen  unless,  in 
the  exercise  of  proper  care  over  his  business, 
he  had  reason  to  believe  that  the  system  which 
he  had  adopted  at  the  quarry  to  guard  against 
such  accidents  had  been  carelessly  managed. 

But  a  servant  maimed  by  the  bending  and 
breaking  of  a  saw  when  it  struck  a  spike 
concealed  in  the  log  being  sawed  is  entitled 
to  recover  from  the  master  for  his  Injuries,  al- 
though the  log  was  Inspected  by  a  fellow  work- 
man, who  searched  for  spikes  immediately  be- 
fore it  was  placed  upon  the  carriage  which 
conveyed  It  to  the  *aw,  where  such  fellow 
workman,  in  making  the  Inspection,  failed  to 
exercise  such  care  as  is  ordinarily '  exercised 
by  ordinarily  careful  and  prudent  persons  un- 
der the  same  or  similar  circumstances  and  in 
the  same  or  similar  business.  Covington  Saw- 
mill &  Mfg.  Co.  v.  Clark,  116  Ky.  461,  76  S. 
W.  348.  A.  W.  R. 
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put  up,  to  see  whether  or  not  there  was 
dynamite  in  it."  McMahon,  another  wit- 
ness for  the  plaintiff,  said  that  he  had  been 
a  mason  twenty-two  years,  and  had  known 
Of  the  explosion  of  one  stone  only.  Har- 
rington, an  expert  quarryman,  also  called 
by  the  plaintiff,  testified  that  he  had  been 
in  the  business  forty  years, — thirty  years 
as  foreman, — and  that  he  never  knew  of 
stones  exploding  because  of  dangerous  ex- 
plosives in  them  after  they  had  been  taken 
from  the  quarry;  and  various  contractors 
testified  that  they  never  inspected  stones 
bought  of  quarrymen.  Indeed,  the  whole 
testimony  showed  that  the  inspection  was 
a  general  practice  at  the  quarries,  and  all 
the  expert  witnesses,  both  quarrymen  and 
contractors,  testified  that  they  never  knew 
such  an  inspection  to  be  mad,e  anywhere 
else.  Not  a  single  witness  was  called  to 
show  that  the  contractor  ever  inspected  the 
stone  purchased  by  him  from  quarrymen. 
It  is  true  that  several  witnesses  testified  to 
an  explosion  in  Fall  River  while  the  stone 
was  being  shaped  by  a  mason,  but  the  de- 
fendants in  their  brief  contend — and  we  do 
not  understand  the  plaintiff  to  deny  it — 
that  they  all  refer  to  the  incident  out  of 
which  the  case  of  Neveu  v.  Sears,  155  Mass. 
303,  29  N.  E.  472,  arose.  The  defendants 
did  no  more  and  no  less  than  is  universally 
done.  They  bought  the  stones  of  a  quarry- 
man.  It  is  never  the  practice  for  the  buyer 
to  inspect  stones  thus  bought.  The  evidence 
shows  that  the  only  way  to  inspect  would 
be  to  turn  over  each  stone,  and  expose  each 
side  to  view.  Some  might  have  to  be 
turned  over  with  a  derrick;  others  might 
be  turned  over  by  hand.  Should  a  drill 
hole  appear,  it  must  be  sounded  with  a 
stick  or  tamping  rod,  and  by  one  familiar 
with  the  use  of  dynamite.  At  this  mill 
from  50  to  80  tons  of  stone  were  delivered 
each  day,  and  the  danger  of  explosion  be- 
gins before  they  are  unloaded.  When  the 
first  stone  is  moved  upon  the  wagon  by 
which  it  is  delivered  to  the  purchaser,  the 
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danger,  if  any  there  be,  begins.  That  is 
neither  the  time  nor  the  place  for  inspec- 
tion, and  so  runs  all  the  evidence.  Such  a 
course  of  inspection,  while  possible,  is 
manifestly  impracticable,  and  it  is  never 
adopted. 

It  is  contended  by  the  plaintiff,  however, 
that  the  quarrymen  were  inexperienced; 
that  the  evidence  would  justify  the  jury  in 
finding  that  they  never  inspected  the  stones 
after  a  blast;  and  that  the  defendants,  one 
of  whom  visited  the  quarry  several  times, 
might  have  known  these  facts.  The  evi- 
dence as  to  whether  the  quarrymen  of 
whom  the  defendants  bought  the  stone  were 
not  in  the  habit  of  inspecting  after  a  blast 
is  conflicting;  but,  even  if  they  did  not  in- 
spect, the  failure  may  be  evidence  of  the 
negligence  of  the  quarrymen,  but  not  of 
the  defendants,  in  the  absence  of  any  evi- 
dence to  show  that  this  fact  was  brought 
to  their  attention.  We  do  not  think  there 
is  any  evidence  to  show  that  the  quarry- 
men were  not  in  good  standing,  or  that  the 
defendants  had  any  reason  to  believe  to  the 
contrary,  or  that  there  was  no  inspection 
at  the  quarry. 

Judging  the  conduct  of  the  defendants  by 
the  usual  standard  under  the  circumstances, 
we  do  not  think  that  the  defendants  are 
shown  to  have  exercised  less  than  reason- 
able care  and  prudence  in  the  discharge 
of  their  duty  to  the  plaintiff.  The  accident 
was  the  result  of  an  unforeseen  and  almost 
unprecedented  combination  of  circum- 
stances, for  which  the  defendants  cannot 
reasonably  be  held  responsible.  The  case  is 
clearly  distinguishable  from  Neveu  v.  Sears, 
155  Mass.  303,  29  N.  E.  472,  where  the  de- 
fendant was  both  quarryman  and  con- 
tractor, upon  which  the  plaintiff  relies, 
and  must  be  held  to  belong  to  the  class  of 
which  Shea  v.  Wellington,  163  Mass.  364, 
40  N.  E.  173,  is  an  example.  See  also, 
Oarragan  v.  Fall  River  Iron  Works  Co.  158 
Mass.  596,  33  N.  E.  652. 

Exceptions  sustained. 
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*1.  The  glaring  of  Christian  Science 
treatment,  for  a  fee,  for  the  cure  of  dis- 
ease, is  practising  medicine  within  the  mean- 
ing of  the  statutes  regulating  such  practice 
in  this  state. 

2.  The  statute  making  It  a  misde- 
meanor to  «ive  Much  treatment  for  a 
fee  is  not  an  Interference  with  the  rights  of 
conscience  and  of  worship,  conserved  by  | 
7  of  the  Bill  of  Rights,  and  is  not,  on  that 
ground,  unconstitutional. 

3.  Legislation  prohibiting:  anyone 
from  treating;  a  disease  for  a  fee, 
excepting  such  persons  as  have  prescribed 
qualifications,  is  a  valid  exercise  of  the  police 
power  of  the  state,  and  Is  constitutional. 

4.  The  act  regulating;  the  practice  of 
medicine  in  this  state  exacts  reason- 
able qualifications,  and  excludes  no  one 
possessing  them ;  and  it  is  not  void  as  dis- 
criminating against  Christian  Scientists  in 
that  it  prescribes  that  anyone  possessing 
certain  qualifications  may  practise  osteop- 
athy, and  does  not  make  especial  provision 
for  those  who  wish  to  practise  Christian 
Science. 

(February    28,    1905.) 

EXCEPTIONS  by  the  state  to  rulings  of 
the  Court  of  Common  Pleas  for  Erie 
County  reversing  a  judgment  of  the  Pro- 
bate Court  which  convicted  defendant  of 
violating  the  statute  regulating  the  practice 
of  medicine.     Sustained. 

Statement  by  Summers,  J.: 

On  the  13th  day  of  June,  1903,  an  in- 
formation, duly  supported  by  affidavit  by 
the  prosecuting  attorney  of  Erie  county, 
was  filed  in  the  probate  court  of  that  coun- 
ty, charging  that  the  defendant  had,  on  the 
1st  day  of  October,  1902,  for  a  fee,  pre- 
scribed and  recommended  Christian  Science 
tfeatment  for  the  use  of  one  Christ  Hehl 

*  Headnotes  by  the  Coubt. 


Note. — As  to  right  to  exact  license  fee  as  for 
the  practice  of  medicine  from  all  who  announce 
their  readiness  to  cure  disease,  although  they 
use  no  drugs,  see,  in  this  series,  Parks  v. 
State,  59  L.  R.  A.  190;.  State  v.  Biggs,  64 
L.  R.  A.  139 ;  Territory  v.  Newman,  68  L.  R. 
A.  783 ;  and  State  v.  Yegge,  69  L.  R.  A.  504. 

As  to  right  of  Christian  Scientist  to  prac- 
tise healing  generally,  see  State  v.  Buswell, 
24  L.  R.  A.  68,  and  State  em  rel.  Gardiner 
v.  Milod,  41  L.  R.  A.  428. 

As  to  refusal  to  grant  charter  to  Christian 
Science  society,  see  Re  First  Church  of  Christ, 
Scientist,  63  L.  R.  A.  411. 
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for  the  cure  and  relief  of  rheumatism.  The 
information,  as  amended,  so  far  as  it  is 
material  to  set  it  forth,  is  as  follows :  "  Did 
knowingly,  wilfully,  and  unlawfully  prac- 
tise medicine  in  the  state  of  Ohio  and  coun- 
ty aforesaid  without  having  first  complied 
with  the  provisions  of  the  act  of  the  general 
assembly  of  the  state  of  Ohio,  entitled  '  An 
Act  to  Regulate  the  Practice  of  Medicine  in 
the  State  of  Ohio/  passed  February  27, 
1896  (92  Ohio  Laws,  44),  and  amended 
April  14,  1900  (94  Ohio  Laws,  197),  and 
April  21,  1902  (95  Ohio  Laws,  212),  in  this: 
That  at  the  time  and  place  aforesaid  he,  the 
said  Oliver  W.  Marble,  did  for  a  fee,  to  wit, 
the  sum  of  $5,  prescribe  and  recommend 
for  the  use  of  one  Christ  Hehl  a  certain 
application,  operation,  and  treatment,  to 
wit,  a  system  of  mental  treatment  com- 
monly known  as  Christian  Science,  the  ex- 
act nature  of  which  treatment  is  to  the 
prosecuting  attorney  unknown,  for  the 
treatment,  cure,  and  relief  of  a  certain 
bodily  infirmity  and  disease,  commonly 
called  rheumatism,  he,  the  said  Oliver  W. 
Marble,  at  the  time  aforesaid,  not  having 
obtained  or  received  from  the  state  board 
of  medical  registration  and  examination  of 
the  state  of  Ohio  a  certificate  entitling  him, 
the  said  Oliver  W.  Marble,  to  practise  med- 
icine or  surgery  or  midwifery  within  the 
state  of  Ohio,  as  required  by  the  act  afore- 
said." The  defendant  pleaded  not  guilty. 
The  trial  resulted  in  a  verdict  of  guilty, 
and  he  was  sentenced  to  pay  a  fine  of  $20 
and  costs.  On  error  the  court  of  common 
pleas  reversed  the  judgment  and  discharged 
the  accused,  on  the  ground  that  §§  4403c, 
4403d,  4403f,  and  4403<7,  of  the  Revised 
Statutes,  in  so  far  as  they  relate  to  Chris- 
tian Science  practitioners,  are  unconstitu- 
tional, for  the  reason  that  they  unfairly 
discriminate  against  those  engaged  in  prac- 
tising the  healing  art  by  Christian  Science 
methods. 

Mr.  Roy  H.  Williams,  for  the  state: 

Christian  Scientist  practitioners  are  en- 
gaged in  the  practice  of  medicine  within  the 
meaning  of  the  law. 

State  v.  Buswell,  40  Neb.  158,  24  L.  R. 
A.  68,  58  N.  W.  728;  Parks  v.  State,  159 
Ind.  211,  59  L.  R.  A.  190,  64  N.  E.  862. 

The  sections  regulating  the  practice  of 
medicine  are  constitutional. 

Christian  Science,  so  far  as  it  relates 
to  the  healing  of  disease,  is  not  a  science. 

Mary  Baker  G.  Eddy,  Science  &  Health, 
p.  410. 

Such  treatment  is  not  based  upon  knowl- 
edge, but  is  merely  a  method  of  treating 
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disease  by  mental  argument  with  the  pa- 
tient. It  cannot  be  called  a  science,  nor  can 
it  properly  be  termed  a  school  of  medicine. 

Christian  Science  denies  every  principle 
of  modern  medical  science,  and  discards  the 
results  of  all  scientific  research  and  in- 
vestigation. 

There  is  no  discrimination  in  the  statutes 
in  question  except  against  ignorance,  su- 
perstition, and  dangerous  practice. 

The  very  purpose  of  any  law  regulating 
medical  practice  is  to  prevent  the  ignorant 
from  engaging  in  such  practice. 

People  v.  Gordon,  104  III.  560,  88  Am. 
St.  Rep.  165,  62  N.  E.  858. 

The  legislature  was  justified  in  making 
such  discrimination. 

People  v.  Pierson,  176  N.  Y.  201,  63  L.  R. 
A.  187,  98  Am.  St.  Rep.  666,  68  N.  E.  243. 

Mr.  John  Ray  for  defendant. 

Summers,  J.,  delivered  the  opinion  of 
the  court: 

The  right  to  practise  medicine  has  been 
so  long  and  so  universally  subject  to  state 
regulation  that  it  might  almost  be  said  to 
be  not  an  absolute  right,  but  a  privilege  or 
franchise.  Assuming,  however,  that  it  is 
an  absolute  right,  it  is  conceded  that  it  is 
subject  to  such  reasonable  regulations  or 
conditions  as  the  state,  in  the  exercise  of 
the  police  power,  may  prescribe.  France  v. 
State,  57  Ohio  St.  1,  47  N.  E.  1041;  State 
v.  Gardner,  58  Ohio  St.  j»)0,  41  L.  R.  A. 
689,  65  Am.  St.  Rep.  785,  51  N.  E.136. 

The  contention  of  counsel  for  the  defend- 
ant is,  first,  that  prescribing,  for  a  fee, 
Christian  Science  treatment  for  the  cure  of 
a  bodily  ailment,  is  not  practising  medicine 
within  the  meaning  of  the  statute;  second, 
that  Christian  Science  is  a  religious  belief, 
and  that  defendant,  in  giving  the  treat- 
ment, did  so  in  obedience  to  a  religious  and 
conscientious  duty;  or,  in  other  words,  was 
worshiping  God  according  to  the  dictates 
of  his  conscience,  and  that  a  statute  inter- 
fering therewith  is  unconstitutional,  as  de- 
priving him  of  his  natural  and  indefeasible 
right  to  worship  Almighty  God  according  to 
the  dictates  of  his  own  conscience;  third, 
that  if  Christian  Science  is  a  school  of  med- 
icine, the  act  discriminates  against  Chris- 
tian Science,  in  that  it  has  made  provision 
for  the  examination  of  the  practitioners  of 
other  schools  of  medicine  that  are  related 
to  other  theories  of  medicine,  but  that  it 
has  made  no  such  provision  for  the  Chris- 
tian Science  practitioner,  but,  on  the  con- 
trary, requires  him  to  take  the  same  exami- 
nation that  is  prescribed  for  the  so-called 
regular  physician. 

It  is  not  necessary  to  notice  the  various 
statutes  regulating  the  practice  of  medicine 
that  have  been  passed  in  this  state.  The 
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first  was  passed  in  1811,  and  numerous  acts 
have  since  been  passed  down  to  the  act  of 
1902  involved  in  the  present  controversy. 
Reference  is  made  to  them  in  the  briefs  of 
counsel  in  State  v.  Gravett,  65  Ohio  St.  289, 
55  L.  R.  A.  791,  87  Am.  St.  Rep.  605,  62  N. 
E.  325.  It  is  sufficient  for  present  purposes 
to  say  that  in  1896  was  passed  an  act,  en- 
titled "  An  Act  to  Regulate  the  Practice  of 
Medicine  in  the  State  of  Ohio,"  which  was 
quite  comprehensive.  It  provided  a  state 
board  of  medical  registration  and  examina- 
tion, and  that  no  person  should  practise 
medicine,  surgery,  or  midwifery,  in  any  of 
its  branches,  in  this  state,  without  first 
complying  with  the  requirements  of  the  act. 
Its  requirements  were  to  the  effect  that  a 
person  engaged  in  the  practice  must  obtain 
a  certificate  from  the  board,  upon  a  show- 
ing either  that  he  was  a  graduate  in  medi- 
cine or  surgery,  or  a  legal  practitioner 
under  the  laws  then  in  force,  or  upon  such 
examination  before  the  board  as  to  hi9 
qualifications  as  the  board  might  require, 
and,  as  to  a  person  practising  midwifery, 
that  she  should  obtain  a  certificate  from  the 
probate  judge  of  the  county  in  which  she 
resides.  So  much  of  the  section  defining 
who  shall  be  regarded  as  a  practitioner  of 
medicine  and  surgery,  within  the  meaning 
of  the  act,  as  is  necessary  to  an  understand- 
ing of  the  question  determined,  is  here  set 
out,  and  as  subsequently  amended,  the 
changes  being  indicated  by  the  words  in 
italics: 

"  Any  person  shall  be  regarded  as  prac- 
tising medicine  or  surgery  within  the  mean- 
ing of  this  act  who  shall  append  the  letters 
M.  D.  or  M.  B.  to  his  name,  or  for  a  fee 
prescribe,  direct,  or  recommend  for  the  use 
of  any  person,  any  drug  or  medicine  or 
other  agency  for  the  treatment,  cure,  or 
relief  of  any  wound,  fracture,  or  bodily 
injury,  infirmity,  or  disease;  provided,  how- 
ever, that  nothing  in  this  act  shall  be  con- 
strued to  prohibit  service  in  case  of  emer- 
gency, or  the  domestic  administration  of 
family  remedies."  February  27,  1896,  92 
Ohio  Laws,  *  4403/",  p.  47. 

"  Sec.  4403/\  Any  person  shall  be  re- 
garded as  practising  medicine  or  surgery  or 
midicifery  within  the  meaning  of  this  act, 
who  shall  use  the  icords  or  letters  *Dr..' 
'  Doctor.'  'Professor/  *  M.  D..'  '  M.  B.,'  or 
any  other  title,  in  connection  with  his  nomr. 
which  in  any  icay0  represents  him  as  en- 
gaged in  the  practice  of  medicine  or  surgery 
or  midicifery,  in  any  of  its  brandies,  or. 
who  shall  prescribe,  or  -who  shall  recom- 
mend for  a  fee  for  like  use  any  drug  or 
medicine,  appliance,  application,  operation, 
or  treatment,  of  whatever  nature,  for  the 
cure  or  relief  of  any  wound,  fracture,  or 
bodily    injury,    infirmity,    or    disease.     The 
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use  of  any  of  the  above-mentioned  words  or 
letter 8  or  titles  in  such  connection,  and 
under  such  circumstances,  as  to  induce  the 
belief  that  the  person  who  uses  them  is  en- 
gaged in  the  practice  of  medicine  or  surgery 
or  midwifery  in  any  of  its  branches,  shall 
be  deemed  and  accepted  as  prima  facie  proof 
of  an  intent  on  the  part  of  such  person  to 
represent  himself  as  engaged  in  the  practice 
of  medicine  or  surgery  or  midwifery;  pro- 
vided, however,  that  nothing  in  this  act 
shall  be  construed  to  prohibit  service  in  the 
case  of  emergency,  or  the  domestic  adminis- 
tration of  family  remedies."  April  14, 
1900,  94  Ohio  Laws,  200. 

The  section  as  amended  April  21,  1902 
(95  Ohio  Laws,  212),  is  not  changed  in  the 
particular  part  under  consideration. 

In  State  v.  Lijfring,  61  Ohio  St.  39,  46  L. 
R.  A.  334,  76  Am.  St.  Rep.  358,  55  N.  E. 
168,  it  was  held  that  osteopathy  was  not  an 
**  agency  "  within  the  meaning  of  the  act  of 
1896,  and  in  State  v.  Oravett,  65  Ohio  St. 
289,  55  L.  R.  A.  791,  87  Am.  St.  Rep.  605, 
62  N.  E.  325,  it  was  held  that  it  was  within 
the  meaning  of  the  statute  as  amended  in 
1900.  In  the  opinion  in  the  latter  case, 
Shauck,  J.,  referring  to  the  former  case, 
says  (pp.  306,  307- of  65  Ohio  St.,  pp.  792, 
793  of  55  L.  R.  A.,  pp.  606,  607  of  87  Am. 
St.  Rep.,  pp.  325,  326  of  62  N.  E.)  :  "  The 
view  then  urged  by  the  attorney  general 
was  that  the  system  of  rubbing  or  kneading 
the  body  known  as  osteopathy  is  an 
'  agency '  within  the  meaning  of  the 
statute;  but  the  interpretation  of  the 
statute  seemed  to  invoke  the  maxim  noscitur 
a  sociis  as  an  aid  in  determining  the  mean- 
ing of  the  word,  and  our  conclusion  was 
that  it  meant  something  of  like  character 
with  a  drug  or  medicine,  to  be  administered 
with  .a  view  to  producing  effects  by  virtue 
of  its  own  potency,  and  that  it  therefore 
did  not  include  osteopathy.  ...  It 
seems  quite  clear  that,  in  its  present  form, 
the  statute  affords  no  proper  occasion  for 
the  application  of  the  maxim  of  interpreta- 
tion by  which  we  were  aided  in  State  v. 
Liffring,  61  Ohio  St.  39,  46  L.  R.  A.  334, 
76  Am.  St.  Rep.  358,  55  N.  E.  168.  Care- 
ful comparison  of  the  two  acts  with  respect 
to  their  definitions  of  the  practice  regulated 
shows  that,  while  in  the  former  the  legisla- 
ture intended  to  prohibit  the  administra- 
tion of  drugs  by  persons  not  informed  as  to 
their  effect  or  potency,  by  the  latter  it  has 
attempted  a  comprehensive  regulation  of 
the  practice  of  the  healing  art,  so  far,  at 
least,  as  to  require  the  preparatory  educa- 
tion of  those  who,  for  compensation,  prac- 
tise it  according  to  any  of  its  theories. 
The  comprehensive  language  of  the  statute, 
and  the  purpose  which  it  clearly  indicates, 
require  the  conclusion  that  osteopathy  is 
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within  the  practice  now  regulated."  The 
conceded  facts  are  that  the  defendant  did 
not  recommend  or  prescribe  for  the  cure  or 
relief  of  Christ  Hehl  any  drug,  medicine, 
appliance,  application,  or  operation,  but,  on 
the  contrary,  that  he  made  no  diagnosis  or 
any  physical  examination,  gave  him  no 
directions  as  to  food,  diet,  exercise,  or  any 
other  directions,  nor  did  he  make  any  in- 
quiry as  to  the  nature  of  the  disease  with 
which  he  was  afflicted.  The  only  thing  he 
did  was  to  offer  prayer  for  his  recovery. 
He  was  called  to  see  Hehl  for  rheumatism, 
but  called  on  him  but  once,  and  after  that 
gave  him  what  is,  among  tfce  followers  of 
Christian  Science,  known  as  "  absent  treat- 
ment," for  one  week,  and,  at  the  end  of 
that  time,  Hehl  paid  him  $5  for  his  services. 
The  defendant  did  not  have  a  certificate  from 
the  state  board  of  medical  registration  and 
examination,  as  required  by  the  statute.  It 
is  contended  that  the  word  "  treatment "  is 
to  be  given  its  meaning  as  used  in  th? 
practice  of  medicine,  and  that,  as  so  read, 
it  means  the  application  of  remedies  to  the 
curing  of  disease;  that  a  remedy  is  a 
medicine,  or  application,  or  process;  that 
process  is  an  action  or  operation;  and  that 
prayer  for  the  recovery  of  the  sick  is 
neither.  Technically,  this  may  be  correct; 
but  the  science  of  medicine  has  made  some 
advance  since  the  time  Macbeth  wished  to 
throw  physic  to  the  dogs  because  his  doctor 
could  not  cure  a  mind  diseased,  but  told 
him,  "  Therein  the  patient  must  minister 
to  himself."  Nowadays  doctors  cure  im- 
aginary diseases  by  means  that  would  as 
easily  as  Christian  Science  escape  the  above 
definition.  What  Christian  Science  is  we 
do  not  know.  The  practice  of  it  is  referred 
to  as  "  treatment "  by  its  followers.  Mrs. 
Mary  Baker  G.  Eddy,  in  "  Science  and 
Health,"  page  410,  says:  "Always  begin 
your  treatment  by  allaying  the  fear  of 
patients.  Silently  reassure  the  patient  as 
to  his  exemption  from  disease  and  danger. 
Watch  the  result  of  this  simple  rule  of 
Christian  Science,  and  you  will  find  that  it 
alleviates  the  symptoms  of  every  disease. 
If  you  succeed  in  wholly  removing  the 
fear,  your  patient  is  healed.  The  great 
fact  that  God  wisely  governs  all,  never 
punishing  aught  but  sin,  is  your  standpoint 
whence  to  advance  and  destroy  the  human 
fear  of  sickness.  Plead  the  case  in  Science 
and  for  Truth,  mentally  and  silently.  You 
may  vary  the  arguments,  to  meet  the  pecul- 
iar or  general  symptoms  of  the  case  you 
treat;  but  be  thoroughly  persuaded  in  your 
own  mind,  and  you  will  finally  be  the 
winner.  You  may  call  the  disease  by  name 
when  you  address  it  mentally;  but,  by 
naming  it  audibly,  you  are  liable  to  im- 
press it  upon  the  thought.     The  silence  of 
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Christian  Science  and  Love  is  eloquent.  It 
is  powerful  to  unclasp  the  hold  of  disease, 
and  reduce  its  cause  to  nothingness.  To 
prevent  disease  or  to  cure  it  mentally,  let 
Spirit  destroy  this  dream  of  sense.  If  you 
wish  to  heal  by  argument,  find  the  type  of 
the  ailment,  get  its  name,  and  array  your 
mental  plea  against  the  physical.  Argue 
with  the  patient  (mentally,  not  audibly) 
that  he  has  no  disease,  and  conform  the 
argument  to  the  evidence.  Mentally  insist 
that  health  is  the  everlasting  fact  and  sick- 
ness the  temporal  falsity.  Then  realize  the 
presence  of  health,  and  the  corporeal  senses 
will  respond.  'So  be  it!"'  If  its  fol- 
lowers call  it  treatment,  they  ought  not  to 
be  heard  to  say  it  is  not.  Dr.  O.  W. 
Holmes,  Med.  Ess.,  says :  "  Disease  is  to  be 
treated  by  anything  that  is  proved  to  cure 
it."  The  statute  of  1896,  as  we  have  seen, 
had  been  held  by  this  court  not  to  comprise 
the  practice  of  osteopathy,  and  by  a  lower 
court  (Evans  v.  State,  9  Ohio  S.  &  C.  P. 
Dec.  222,  6  Ohio  N.  P.  129)  not  to  apply 
to  Christian  Science.  So  that  the  use  of 
the  words  "  of  whatever  nature "  in  the 
amendment  are  quite  significant,  and  we 
have  no  doubt  the  legislative  intent  was  to 
bring  within  this  definition  every  person 
who,  for  a  fee,  prescribes  or  recommends  a 
cure  for  disease,  even  though  the  cure  is  to 
come  not  from  himself,  but,  through  his 
Xntercedence,  from  God.  In  Illinois  the 
legislature,  when  it  enactedj  "Any  person 
shall  be  regarded  as  practising  medicine, 
within  the  meaning  of  this  act,  who  shall 
treat  or  profess  to  treat,  operate  on  or 
prescribe  for,  any  physical  ailment  or  any 
physical  injury  to  or  deformity  of  an- 
other," thought  it  necessary  to  exclude 
Christian  Science  by  providing  that  noth- 
ing in  this  section  shall  be  construed  to  ap- 
ply to  any  person  who  administers  to  or 
treats  the  sick  or  suffering  by  mental  or 
spiritual  means,  without  the  use  of  any 
drug  or  material  remedy.  {People  v. 
Gordon,  194  111.  562,  88  Am.  St.  Rep,  165, 
62  N.  E.  858.] 

The  next  contention  is  that  the  statute 
interferes  with  defendant's  right  to  worship 
God  according  to  the  dictates  of  his  con- 
science. No  specific  provision  of  the  Con- 
stitution is  referred  to.  Section  7  of  our 
Bill  of  Rights  provides :  "  All  men  have  a 
natural  and  indefeasible  right  to  worship 
Almighty  God  according  to  the  dictates  of 
their  own  conscience  .  .  .  nor  shall  any 
interference  with  the  rights  of  conscience 
be  permitted."  It  is  to  be  observed  that 
the  statute  does  not  prohibit  the  prescribing 
or  recommending  the  treatment  except  for 
a  fee,  and  we  are  not  advised  that  it  is  a 
part  of  defendant's  religion  to  exact  a  fee 
as  well  as  to  pray.  But  if  the  inhibition  of 
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the  statute  tends  to  the  public  welfare,  and 
is  not  obnoxious  on  other  grounds,  it  is 
not  within  this  provision  of  the  Bill  of 
Rights.  In  Bloom  v.  Richards,  2  Ohio  St. 
387,  392,  Thurman,  J.,  says;  "Acts  evil  in 
their  nature,  or  dangerous  to  the  public 
welfare,  may  be  forbidden  and  punished, 
though  sanctioned  by  one  religion  and  pro- 
hibited by  another;  but  this  creates  no 
preference  whatever,  for  they  would  be 
equally  forbidden  and  punished  if  all  reli- 
gions permitted  them.  Thus,  no  plea  of  his 
religion  should  shield  a  murderer,  ravisher, 
or  bigamist;  for  the  community  would  be 
at  the  mercy  of  superstition  if  such  crimes 
as  these  could  be  committed  with  impunity 
because  sanctioned  by  some  religious  delu- 
sion." In  Reynolds  v.  United  States,  98 
U.  S.  145,  164,  25  L.  ed.  244,  249,  after 
showing  historically  how  religious  freedom 
came  to  be  guaranteed  by  amendment  to  the 
Constitution  of  the  United  States,  Chief 
Justice  Waite  considers  what  is  meant  by 
religious  freedom,  and  concludes:  "Con- 
gress was  deprived  of  all  legislative  power 
over  mere  opinion,  but  was  left  free  to  reach 
actions  which  were  in  violation  of  social 
duties  or  subversive  of  good  order." 

This  brings  us  to  the.  question  whether 
the  act,  in  so  far  as  its  application  to 
Christian  Science  is  concerned,  is  a  valid 
exercise  of  the  police  power.  The  term 
"  police  power,"  it  has  been  said,  is  inca- 
pable of  exact  definition.  "  It  aims  directly 
to  secure  and  promote  the  public  welfare, 
and  it  does  so  by  restraint  and  compulsion." 
Freund,  Pol.  Power,  §  3.  In  Parks  v.  State, 
159  Ind.  211,  220,  59  L.  R.  A.  195,  64  N.  E. 
862,  866,  Gillett,  J.,  gives  the  following  list 
of  subjects  that  have  been  dealt  with  under 
this  power :  "  Under  this  power  various 
burdens  are  imposed:  Criminals  are  de- 
prived of  their  liberty;  the  implements  of 
crime  are  destroyed;  vice  and  pauperism 
are  controlled;  noxious  trades  are  regu- 
lated; nuisances  are  suppressed;  children 
are  required  to  attend  school;  the  property 
of  infants  and  persons  non  compos  is  placed 
in  the  control  of  others;  the  construction 
of  buildings  in  populous  neighbourhoods  is 
regulated ;  provision  is  made  for  the  greater 
safety  of  passengers  upon  railways  and 
steamboats;  employers  are  required  to  pro- 
vide safe  places  in  which  the  work  of  their 
employees  is  to  be  performed;  the  hours  of 
work,  in  employments  deleterious  to  the 
health,  limited ;  the  employment  of  children 
in  factories  prohibited;  pure  food  laws  are 
enacted;  physicians,  dentists,  and  druggists 
are  licensed;  and  so  the  list  might  be  al- 
most indefinitely  expanded  by  specific  in- 
stances of  authorized  legislative  regula- 
tions enforcing  the  social  compact  for  the 
protection  of  life,  health,  morals,  property, 
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and  the  general  weal  of  the  community, 
until  we  perceive  that  definition  is  impos- 
sible, and  that  the  whole  matter  of  the 
legislative  element  of  sovereignty,  as  op- 
posed to  individual  liberty,  must,  in  the 
absence  of  other  constitutional  restriction, 
be  left,  as  the  Federal  Supreme  Court  has 
declared,  to  the  gradual  processes  of  judi- 
cial inclusion  and  exclusion,  as  the  cases 
presented  for  decision  require."  The  earlier 
decisions  were  to  the  effect  that  the  only 
question  for  judicial  consideration  was 
whether  a  condition  for  legislation  existed; 
if  it  did,  the  matter  was  entirely  within  the 
discretion  of  the  legislature.  A  resort  to 
the  polls  was  the  only  road  to  relief  from 
abuse  or  mistake.  Munn  v.  Illinois,  94  U. 
S.  113,  24  L.  ed.  77.  But  the  later  cases 
are  that  the  power  is  subject  to  express 
state  constitutional  limitations,  and  to  the 
inhibition  of  the  14th  Amendment  to  the 
Constitution  of  the  United  States  against 
any  state  to  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law,  and  to  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws, 
and  to  the  implied  limitation  that  every 
exercise  of  the  power  must  be  reasonable. 
Freund,  Pol.  Pow.  §  63;  Hideout  v.  Knox, 
148  Mass.  368,  2  L.  R.  A.  81,  12  Am.  St. 
Rep.  560,  19  N.  E.  390;  Lawton  v.  Steele, 
152  U.  S.  133,  38  L.  ed.  385,  14  Sup.  Ct. 
Rep.  499;  Plessy  v.  Ferguson,  163  U.  S. 
537,  41  L.  ed.  256,  16  Sup.  Ct.  Rep.  1138; 
Wisconsin,  if.  &  P.  R.  Co.  v.  Jacobson,  179 
L\  S.  287,  45  L.  ed.  194,  21  Sup.  Ct.  Rep. 
115;  and  Dobbins  v.  Los  Angeles,  195  U.  S. 
223,  49  L.  ed.  169,  25  Sup.  Ct.  Rep.  18. 
That  the  practice  of  medicine  may  be  regu- 
lated by  legislation  has  been  decided  in 
every  court  in  which  the  question  has 
arisen.  In  the  leading  case  {Dent  v.  West 
Virginia,  129  U.  S.  114,  122,  32  L.  ed. 
623,  626,  9  Sup.  Ct.  Rep.  231,  233),  Mr. 
Justice  Field  says :  "  The  power  of  the 
state  to  provide  .for  the  general  welfare  of 
its  people  authorizes  it  to  prescribe  all  such 
regulations  as,  in  its  judgment,  will  secure, 
or  tend  to  secure,  them  against  the  conse- 
quences of  ignorance  and  incapacity,  as  well 
as  of  deception  and  fraud.  As  one  means 
to  this  end,  it  has  been  the  practice  of  dif- 
ferent states  from  time  immemorial  to  ex- 
act in  many  pursuits  a  certain  degree  of 
akill  and  learning  upon  which  the  com- 
munity may  confidently  rely,  their  posses- 
sion being  generally  ascertained  upon  an 
examination  of  parties  by  competent  per- 
sons, or  inferred  from  a  certificate  to 
them  in  the  form  of  a  diploma  or  license 
from  an  institution  established  for  instruc- 
tion on  the  subjects,  scientific  and  other- 
wise, with  which  such  pursuits  have  to 
deal.  The  nature  and  exte  t  of  the  quali- 
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fications  required  must  depend  primarily 
upon  the  judgment  of  the  state  as  to 
their  necessity.  If  they  are  appropriate  to 
the  calling  or  profession,  and  attainable  by 
reasonable  study  or  application,  no  objec- 
tion to  their  validity  can  be  raised  because 
of  their  stringency  or  difficulty.  It  is  only 
when  they  have  no  relation  to  such  calling 
or  profession,  or  are  unattainable  by  such 
reasonable  study  and  application,  that  they 
can  operate  to  deprive  one  of  his  right  to 
pursue  a  lawful  vocation.  Few  professions 
require  more  careful  preparation  by  one 
who  seeks  to  enter  it  than  that  of  medicine. 
It  has  to  deal  with  all  those  subtle  and 
mysterious  influences  upon  which  health 
an4  life  depend,  and  requires  not  only  a 
knowledge  of  the  properties  of  vegetable 
and  mineral  substances,  but  of  the  human 
body  in  all  its  complicated  parts,  and  their 
relation  to  each  other,  as  well  as  their  in- 
fluence upon  the  mind.  The  physician  must 
be  able  to  detect  readily  the  presence  of 
disease,  and  prescribe  appropriate  remedies 
for  its  removal.  Everyone  may  have  oc- 
casion to  consult  him,  but  comparatively 
few  can  judge  of  the  qualifications  of  learn- 
ing and  skill  which  he  possesses.  Reliance 
must  be  placed  upon  the  assurance  given 
by  his  license,  issued  by  an  authority  com- 
petent to  judge  in  that  respect,  that  he 
possesses  the  requisite  qualifications.  Due 
consideration,  therefore,  for  the  protection 
of  society,  may  well  induce  the  state  to  ex- 
clude from  practice  those  who  have  not 
such  a  license,  or  who  are  found,  upon  ex- 
amination, not  to  be  fully  qualified."  And 
again :  "  We  perceive  nothing  in  the 
statute  which  indicates  an  intention  of  the 
legislature  to  deprive  one  of  any  of  his 
rights.  No  one  has  a  right  to  practise 
medicine  without  having  the  necessary 
qualifications  of  learning  and  skill;  and 
the  statute  only  requires  that  whoever  as- 
sumes, by  offering  to  the  community  his 
services  as  a  physician,  that  he  possesses 
such  learning  and  skill,  shall  present  evi- 
dence of  it  by  a  certificate  or  license  from  a 
body  designated  by  the  state  as  competent 
to  judge  of  his  qualifications." 

But  it  is  said  the  offering  of  prayer  to 
God  for  the  recovery  of  the  sick  is  not 
against  public  health  or  public  morals  or 
public  safety  or  public  welfare.  Admitted. 
But  is  that  a  correct  statement  of  the  case? 
If  the  defendant  prayed  for  the  recovery  of 
Hehl,  that  was  the  treatment  he  gave  him 
for  the  cure  of  his  rheumatism,  and  for 
which  Hehl  paid  him.  He  was  practising 
healing  or  curing  disease.  To  assume  that 
legislation  may  be  directed  only  against  the 
administering  of  drugs  or  the  use  of  the 
knife  is  to  take  a  too  narrow  view.  The 
subject  of  the  legislation  is  not   medicine 
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and  surgery;  it  is  the  public  health,  or  the 
practice  of  healing.  The  state  might  make 
it  an  offense,  as  has  been  done  in  New  York 
{People  v.  Pierson,  176  N.  Y.  201,  63  L.  R. 
A.  187,  98  Am.  St.  Rep.  006,  68  N.  E  243), 
for  anyone  to  omit  to  furnish  medical  at- 
tendance to  those  dependent  upon  him,  and 
at  the  same  time  leave  him  at  liberty  to  die 
in  any  manner  he  may  choose.  But  this  is 
not  all.  While  the  state  may  not  deem  it 
wise  to  go  to  the  extent  of  requiring  the 
individual  to  avail  himself  of  the  services 
of  a  physician,  yet  it  may  not  wish  to 
hasten  his  death,  and  so  to  transfer  to  itself 
the  burden  of  supporting  those  dependent 
upon  him,  by  making  it  possible  for  him  to 
employ  an  empiric.  Again,  where  there  is 
an  infectious  or  contagious  disease,  the  pub- 
lic welfare  may  be  vitally  affected  by  a  fail- 
ure promptly  to  recognize  it,  and  so  the 
state  is  interested  in  permitting  to  practise 
the  art  of  healing  only  those  possessing 
recognized  qualifications.  So  that,  regard- 
ing disease  rather  than  the  treatment  of  it 
as  the  subject  of  the  legislation,  it  is  not 
necessary  that  the  statute  be  preventive  of 
particular  practices,  but  it  may  make  the 
right  to  undertake  the  treatment  of  disease 
dependent  upon  the  possession  of  reasonable 
qualifications. 

It  is  next  contended :  *'  That  Christian 
Science  is  a  recognized  system  or  school  of 
healing,  and  that  the  statute  is  unconstitu- 
tional, on  the  ground  that  it  discriminates 
against  Christian  Science,  or  in  favor  of 
certain  schools  of  medicine, — that  different 
requirements  are  made  of  those  who  use 
drugs  or  medicines,  of  surgeons,  and  of 
osteopaths,  who  use  no  medicines  or  drugs, 
but  that  the  Christian  Scientist,  who  uses 
nothing,  must  take  the  same  examination  as 
the  regular  practitioner;  in  other  words, 
must  understand  the  use  of  drugs  and 
medicines,  none  of  which,  according  to  his 
system,  does  he  ever  use.  That  under  the 
statute  the  osteopath  is  given  a  certificate 
to  practise  the  healing  art  according  to  his 
system  of  treatment,  without  passing  an 
examination  before  the  state  board  in  the 
subjects  of  pathology,  chemistry,  and  ther- 
apeutics, the  principles  and  practice  of 
medicine  and  surgery.  That  Christian 
Science  entirely  excludes  drugs  and  all 
material  methods  of  treatment,  and  relies 
solely  upon  prayer  as  a  means  for  the  relief 
or  cure  of  the  sick.  Upon  what  possible 
theory  of  justice  and  equality  can  the 
Christian  Scientist  be  required  to  pass  an 
examination  in  a  half  dozen  different  sub- 
jects, which  are  not  required  of  the 
osteopath,  when  these  subjects  have  no 
relation  to  the  practice  of  Christian  Science* 
and  are  even  further  removed  from  that 
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method  of  the  healing  art  than  they  are 
from  the  practice  of  osteopathy?  Neither 
the  law  nor  the  rules  of  the  board  of 
medical  registration  and  examination  con- 
tain any  provisions  for  ascertaining  the  at- 
tainments of  the  Christian  Scientist  who 
might  apply  for  a  certificate  to  practise  his 
system  of  healing.  The  record  shows  that 
there  is  no  member  of  the  board  qualified 
to  examine  a  Christian  Scientist,  and  no 
committee  or  other  means  for  examination 
has  been  provided."  If  we  are  correct  in 
the  conclusion  that  disease,  and  not  the 
method  of  its  treatment,  is  the  subject  of 
the  legislation,  then  it  is  putting  the  cart 
before  the  horse  to  say  that  every  school 
of  healing  must  be  recognized.  That  the 
legislature,  in  its  wisdom,  might  prescribe 
a  uniform  examination,  we  do  not  doubt; 
and  that  it  may  recognize  one  school,  with- 
out recognizing  all,  is  also  true,  if  the  recog- 
nition be  in  the  exercise  of  proper  classifica- 
tion, and  for  the  public  welfare,  and  not 
with  a  view  to  create  a  monopoly  in  the 
schools  recognized,  or  a  discrimination 
against  other  schools.  Parks  v.  8tate,  159 
Ind.  211,  59  L.  R.  A.  190,  64  N.  E.  862; 
State  ex  rel.  Kellogg  v.  Currens,  111  Wis. 
431,  56  L.  R.  A.  252,  87  N.  W.  561; 
Scholle  v.  State,  90  Md.  729,  50  L.  R.  A. 
411,  46  Atl.  326.  The  act  under  considera- 
tion in  State  v.  Gravett,  65  Ohio  St.  289, 
55  L.  R.  A.  791,  87  Am.  St.  Rep.  605,  62 
N.  E.  325,  was  held  void  as  discriminating 
against  osteopaths,  because,  in  order  to 
obtain  a  certificate  to  practise,  limited  so 
that  they  might  not  prescribe  drugs  or  per- 
form surgery,  they  were  required  to  hold 
diplomas  from  schools  requiring  a  longer 
period  of  study  than  was  required  of  those 
for  unlimited  certificates.  The  present  act, 
or  §§  4403c  (94  Ohio  Laws,  198)  and 
4403/  (95  Ohio  Laws,  212),  make  no  such 
discrimination.  It  provides  that  no  person 
shall  practise  medicine  and  surgery  or  mid- 
wifery without  first  complying  with  the  re- 
quirements of  the  act.  Then  it  exempts 
persons  entitled  to  practise  at  the  time  the 
act  is  to  take  effect,  prescribes  what  evi- 
dence of  general  learning  the  applicant 
shall  present  as  a  condition  to  his  being 
admitted  to  the  examination,  and  then  pro- 
vides that  each  applicant  shall  be  examined 
in  certain  specified  subjects,  and  that  he 
shall  be  examined  in  the  materia  medico. 
and  therapeutics  and  the  principles  and 
practice  of  medicine  of  the  school  of  medi- 
cine in  which  he  desires  to  practise,  by  the 
member  or  members  of  the  board  represent- 
ing such  school,  and,  if  he  passes  an  exam- 
ination satisfactory  to  the  board,  it  shall, 
upon  payment  of  the  prescribed  fee,  issue  to- 
him  a  certificate,  which,  when  left  with  the 
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probate  judge  for  record,  shall  be  conclu- 
sive evidence  that  its  holder  is  entitled  to 
practise  medicine  or  surgery  in  this  state. 
It  further  provides:  "That  nothing  in 
this  act  shall  be  construed  to  prohibit  serv- 
ices in  a  case  of  emergency,  and  the  do- 
mestic administration  of  family  remedies; 
and  this  act  shall  not  apply  to  any  com- 
missioned medical  officer  of  the  United 
States  Army,  Navy,  or  marine  hospital 
service,  in  the  discharge  of  his  professional 
duties,  nor  to  any  legally  qualified  dentist 
when  engaged  exclusively  in  the  practice  of 
dentistry,"  nor  to  any  physician  or  sur- 
geon who  is  a  legal  practitioner  in  another 
state,  nor  to  any  osteopath  who  shall  pass 
an  examination  in  certain  subjects,  and 
then  provides  for  the  appointment  of  a 
committee  to  examine  applicants  to  practise 
osteopathy,  and  prescribes  the  qualifica- 
tions for  admission.  We  fail  to  find  any- 
thing in  the  act  that  discriminates  against 
Christian  Science.  It  does  not  provide  for 
a  special  examination  and  limited  certificate 
for  the  Christian  Science  practitioner,  but 
he  may  obtain  a  certificate  to  practise 
medicine  upon  the  same  conditions  as  any 
other  person;  and  there  is  nothing  in  the 
act  requiring  him  to  use  the  knowledge  after 
he  acquires  it. 

In  response  to  an  inquiry  from  the  bench 
as  to  what,  respecting  the  theory  of  medi- 
cine, a  Christian  Scientist  could  be  exam- 
ined, counsel  suggested  that  he  might  be 
examined  as  to  his  ability  to  pray.  But 
silent  treatment  is  recommended  as  likely  to 
be  more  efficacious.  To  admit  that  a 
practitioner  may  determine  what  treatment 
he  will  give  for  the  cure  of  disease,  and 
that  the  state  may  examine  him  only  re- 
specting such  treatment,  would  be  to  defeat 
the  purpose  of  the  statute,  and  to  make  ef- 
fective legislation  of  this  character  impos- 
sible. If  the  recent  statute  is  too  compre- 
hensive, the  remedy  is  with  the  legislature. 

The  conclusion  reached  is  supported  by 
State  v.  Buswell,  40  Neb.  158,  24  L.  R.  A. 
68,  58  N.  W.  728;  and  the  following  recent 
decisions  throw  more  or  less  light  upon 
such  legislation:  People  use  of  State  Bd.  of 
Health  v.  Blue  Mountain  Joe,  129  111.  370, 
21  N.  E.  923;  Williams  v.  People,  121  111. 
84,  11  N.  E.  881;  People  v.  Gordon,  194  111. 
560,  88  Am.  St.  Rep.  165,  62  N.  E.  858; 
Bragg  v.  State,  134  Ala.  165,  58  L.  R.  A. 
925,  32  So.  767;  State  v.  Bair,  112  Iowa, 
466,  51  L.  R.  A.  776,  84  N.  W.  532 ;  State  v. 
Wilcox,  64  Kan.  789,  68  Pac.  634;  Meffert 
v.  State  Bd.  of  Medical  Registration,  66 
Kan.  711,  72  Pac.  247;  State  v.  Bohemier, 
96  Me.  257,  52  Atl.  643;  People  v.  Reetz, 
127  Mich.  87,  86  N.  W.  396;  State  v.  Biggs, 
133  N.  C.  729,  64  L.  R.  A.  139,  98  Am.  St. 
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Rep.  731  (monographic  note),  46  S.  E. 
401;  State  v.  Heath,  125  Iowa,  585,  101  N. 
W.  429. 

The  exceptions  are  sustained. 

Shauck,  Price,  and  Spear,  J  J.,  concur. 
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*1.  The  police  department  of  a  muni- 
cipal corporation  derive*  its  author- 
ity from  the  state,  and,  when  such  cor- 
poration Is  not  expressly  or  by  necessary 
Implication  authorized  to  d>  so,  It  can 
neither  enlarge  nor  restrict  the  duties  of 
such  department  or  Its  officers  and  agents 
as  defined  by  the  general   assembly. 

2.  When  it  doe*  not  appear  that  there 
Is  any  act  of  the  legislature  author- 
ising- a  municipal  corporation  to 
prescribe  the  duties  of  a  policeman, 
and  to  make  him  an  agent  of  the  corpora- 
tion in  respect  to  its  duty  of  keeping  its 
streets  open  and  In  repair,  or  when  the  legis- 
lature hi.s  conferred  such  power  upon  the 
corporation,  and  it  does  not  appear  that 
the  council  of  such  municipal  corporation 
has,  by  ordinance  or  resolution,  so  prescribed 
the  duties  of  a  policeman,  and  so  made  him 
Its  agent  for  such  purpose,  a  rule  of  the 
police  department  which  requires  a  police- 
man to  note  defects  In  the  streets  or  side- 
walks, and  to  remove  them  when  practicable, 
and,  In  case  of  a  complaint  by  any  citizen,  to 
report  the  same,  is  Irrelevant  and  incom- 
petent as  evidence  to  charge  such  corpora- 
tion with  notice  of  a  defect  In  the  street  or 
sidewalk,  although  It  Is  shown  In  connection 
therewith  that  a  policeman  had  knowledge 
of  such  defect. 

(April  4,  1905.) 

ERROR  to  the  Circuit  Court  for  Cuya- 
hoga County  to  review  a  judgment  re- 
versing a  judgment  of  the  Court  of  Common 
Pleas  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  a 
defect  in  a  street  for  the  condition  of  which 
defendant  was  alleged  to  be  responsible. 
Reversed. 

•  Headnotes  by  the  Court. 


Note. — For  a  case  In  this  series  holding 
that  notice  to  a  councilman  of  a  defect  In  a 
highway  is  notice  to  the  city,  see  Dundas  v. 
Lansing,  5  L.  R.  A.  143 :  also  cases  in  note 
thereto  as  what  notice  of  defect  Is  sufficient 
generally,  and  In  note  to  Cairncross  v.  Pe- 
waukee,  10  L.  R.  A.  on  page  477. 
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Statement  by  Davis,  Ch.  J. : 

This  is  an  action  to  recover  damages  for 
injuries  to  the  defendant  in  error  by  falling 
into  a  defectively  covered  coal  hole  in  a 
sidewalk.  At  the  close  of  the  plaintiff's 
testimony  in  the  court  of  common  pleas,  on 
motion  by  the  counsel  for  the  city,  the  court 
directed  the  jury  to  return  a  verdict  for 
the  defendant,  which  was  accordingly  done, 
and  judgment  was  rendered  on  the  verdict 
for  the  defendant,  the  plaintiff  in  error 
here.  On  the  trial  the  plaintiff  offered  to 
prove  by  a  witness,  one  Mary  Pauli,  that, 
a  few  days  before  the  plaintiff  was  injured, 
the  witness  fell  into  the  same  place,  and 
was  hurt,  and  that  a  policeman  came  along, 
and  she  called  his  attention  to  the  hole. 
When  the  witness  was  asked  to  state  the 
conversation  with  the  policeman,  and  what 
took  place  at  that  time,  the  counsel  for  the 
city  objected,  and  the  court  sustained  the 
objection,  and  instructed  the  jury  to  dis- 
regard whatever  the  witness  had  said  in 
relation  to  a  policeman.  The  plaintiff's 
counsel  stated  that,  if  permitted,  the  plain- 
tiff expected  to  prove  that  a  policeman 
came  there  just  after  the  witness  got  out  of 
the  hole,  and  she  told  him  that  she  stepped 
on  the  cover  of  that  hole,  and  that  it 
tipped  up  and  slid  out  of  place  and  she 
fell  in  the  hole:  and  that  thereupon  the 
policeman  went  into  the  building  in  front  of 
which  the  coal  hole  was,  and  a  man  came 
out  with  him,  and  was  shown  the  coal  hole 
with  the  cover  off,  by  the  policeman,  and  by 
him  was  told  that  he  must  make  it  secure; 
and  that  the  man  said  to  the  policeman 
that  he  could  not  fasten  it  because  the 
fastening  was  broken.  Thereupon  the 
plaintiff  offered  in  evidence  rule  No.  150 
of  the  rules  and  regulations  of  the  police 
force  of  the  city  of  Cleveland,  counsel  for 
the  defendant  conceding  in  open  court  that 
the  said  rule  was  one  of  the  rules  and 
regulations  of  the  police  force  of  the  city  of 
Cleveland,  and  that  it  was  in  force  on  June 
25,  1895.  Said  rule  is  as  follows:  "He 
shall  note  all  street  and  sidewalk  obstruc- 
tions, all  defects  therein  from  which  ac- 
cidents may  occur,  removing  them  when 
practicable,  and  when  necessary,  and  no 
light  is  furnished,  place  a  good  and  suffi- 
cient light,  so  that  obstructions  can  be 
plainly  seen ;  all  places  for  which  temporary 
permits  are  granted  for  building,  or  when 
openings  or  excavations  are  being  made,  and 
not  suffer  them  to  be  continued  without  the 
proper  permits  being  granted,  authorizing 
the  same,  and  shall  cause  suitable  accommo- 
dations to  be  provided  for  the  public  travel ; 
all  coal  holes  being  left  exposed  or  insecure ; 
all  street  lamps  not  lighted  at  proper  time 
or  too  early  extinguished,  when  not  clean, 
or  not  giving  sufficient  light;  all  wooden 
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buildings  erected  contrary  to  law,  or  any 
building  defectively  built  or  becoming  un- 
safe; or  where  any  noisome,  dangerous,  or 
unwholesome  trade  is  carried  on;  and  all 
nuisances  or  violations  of  the  health  or- 
dinance; and  all  other  matters  relating  to 
the  safety,  health,  or  convenience  of  the 
public,  or  to  the  interests  of  the  city,  and 
in  all  cases  of  complaint  by  citizens,  with 
residence  of  complainant,  shall  make  report 
thereof."  The  defendant  objected  to  the  ad- 
mission of  said  rule  as  evidence,  because 
the  same  is  incompetent  and  irrelevant, 
which  objection  was  sustained  by  the  court. 
For  the  exclusion  of  the  proffered  evidence 
aforesaid  and  for  directing  a  verdict  for  the 
defendant  the  circuit  court  reversed  the 
judgment  of  the  court  of  common  pleas, 
and  in  this  proceeding  the  city  seeks  the 
reversal  of  the  judgment  of  the  circuit 
court  and  the  affirmance  of  the  judgment  of 
the  court  of  common  pleas. 

Messrs.  N.  D.  Baker,  C.  J.  Estep,  H.  F. 
Payer,  George  S.  Addams,  and  W.  A. 
Carey,  for  plaintiff  in  error: 

The  city,  in  the  execution  of  its  govern- 
mental powers,  is  compelled  by  statute  to 
have  policemen,  firemen,  etc.,  but,  in  ap- 
pointing them,  the  city  is  only  carrying  out 
a  political  duty,  and  they  are  not  agents  of 
the  city,  but  of  the  state. 

Western  College  v.  Cleveland,  12  Ohio  St. 
375;  Wheeler  v.  Cincinnati,  19  Ohio  St.  19. 
2  Am.  Rep.  368;  Chase  v.  Cleveland,  44 
Ohio  St.  505,  58  Am.  Rep.  843,  9  N.  E. 
225;  Robinson  V.  Greenville,  42  Ohio  St. 
625,  51  Am.  Rep.  857-,  Shearm.  &  Redf. 
Neg.  5th  ed.  §  291. 

Messrs.  W.  S.  Kerraish  and  F.  A. 
Beeeher  for  defendant  in  error. 

Davis,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  in  error  has  filed  no  brief 
in  this  case,  and  is  probably  relying  on  the 
reported  opinion  of  the  circuit  court  (25 
Ohio  C.  C.  457 )  and  the  cases  cited  therein. 
We  have  examined  all  of  these,  and  also  as 
many  other  cases  upon  the  questions  here 
involved  as  we  could  find.  The  question 
presented  is  whether  the  knowledge  of  a 
policeman  concerning  the  defective  nature 
of  the  covering  over  the  hole  in  the  side- 
walk is  such  notice  to  the  municipality  as 
to  make  the  latter  responsible  for  damages 
resulting  from  the  defect.  It  may  be  ac-  j 
cepted  as  the  general  rule  that  the  munici-  ) 
pal  corporation  will  be  liable  if  knowledge 
of  the  defect  is  brought  home  to  an  officer 
or  employee  who  has  some  duties  to  perform 
in  regard  to  the  removal  of  defects  or  ob- 
structions in  the  streets.  Accordingly,  it 
has  been  held  that  knowledge  of  a  defect 
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or  obstruction  by  a  policeman,  where  he  is 
properly  charged  with  duties  with  respect 
to  the  removal  of  the  defect  or  obstruction, 
is  notice  to  the  corporation.  Even  as  to 
the  proposition  as  thus  stated,  there  is  not 
entire  harmony  among  the  courts  which 
have  considered  this  question;  but,  as  the 
authors  of  a  leading  treatise  put  it:  "We 
think  that,  upon  principle,  a  city  ought  not 
to  be  charged  with  actual  notice  in  any 
case  unless  the  officer  or  person  having  the 
knowledge  is  in  some  way  charged  with  the 
duty  of  maintaining,  repairing,  or  looking 
after  the  streets."  Elliott,  Roads  and 
Streets,  2d  ed.  §  629.  The  fundamental 
proposition  in  cases  of  this  kind  is  that 
notice  to  the  agent  is  notice  to  the  princi- 
pal, provided  that  the  notice  must  have 
reference  to  matters  within  the  scope  of  the 
agent's  authority.  For  example,  in  Walker 
v.  Hannibal  d  St.  J.  R.  Co.  121  Mo.  575,  24 
L.  R.  A.  363,  42  Am.  St.  Rep.  547,  26  S.  W. 
360,  where  the  plaintiff  was  injured  by  a 
drill  thrown  from  a  car  by  the  baggage 
man,  it  was  held  that  knowledge  by  the 
conductor,  who  had  no  authority  over  the 
baggage  man,  that  the  latter  was  in  the 
habit  of  carrying  drills  for  a  lime  com- 
pany, and  putting  them  off  at  its  quarry, 
was  not  notice  to  the  railway  company. 

In  determining  the  extent  of  a  police 
patrolman's  authority,  it  will  be  necessary 
to  go  back  to  the  origin  of  his  authority. 
The  police  power  relates  to  the  public 
peace,  good  order,  and  welfare,  and  to  the 
public  health.  It  is  a  power  which  is  in- 
herent in  the  sovereignty  of  the  state,  and 
it  can  be  exercised  only  by  authority  from 
the  legislature.  "Municipal  corporations, 
in  their  public  capacity,  possess  such 
powers,  and  such  only,  as  are  expressly 
granted  by  statute,  and  such  as  may  be 
implied  as  essential  to  carry  into  effect 
those  which  are  expressly  granted." 
Ravenna  v.  Pennsylvania  Co.  45  Ohio  St. 
118,  12  N.  E.  445.  It  follows  that,  unless 
we  can  find  in  the  statutes  a  distinct  right 
to  do  so,  a  municipal  corporation  can 
neither  enlarge  nor  restrict  the  duties  of 
the  police  department  as  commonly  under- 
stood. Section  1692  of  the  Revised 
Statutes,  which  was  in  force  at  the  time  of 
the  injury  to  the  defendant  in  error  (Bates' 
Anno.  Stat.  3d  ed.),  provided  that:  "In 
addition  to  the  powers  specifically  granted 
in  this  title,  and  subject  to  the  exceptions 
and  limitations  in  other  parts  of  it,  cities 
and  villages  shall  have  the  general  powers 
enumerated  in  this  section,  and  the  council 
may  provide  by  ordinance  for  the  exercise 
and  enforcement  of  the  same;  "  and  with 
relation  to  the  police  the  general  power 
prescribed  in  that  section  is  as  follows: 
"(29)  To  organize  and  maintain  a  police 
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department."  That  is  the  whole  of  it; 
simply  to  organize  and  maintain  a  police 
department.  There  is  not  even  a  suggestion 
here  of  power  in  a  municipality  to  define 
the  limits  of  police  department  duties.  But 
the  legislature  itself,  elsewhere  in  the  same 
title,  specifically  did  this.  The  city  was 
then  governed  under  a  special  law,  which 
has  since  been  repealed.  By  that  act  the 
police  department  was  placed  under  the 
control  of  an  officer,  who  was  called  the 
"  director  of  police,"  and  he  was  invested 
with  the  power  formerly  vested  in  the 
board  of  police  commissioners;  and  it  was 
provided  that  "  all  the  provisions  of  law 
pertaining  to  the  said  police  and  health  de- 
partments shall  apply  to  the  police  depart- 
ment, and  be  administered  by  the  director 
thereof."  Sections  1545-40,  1545-47,  Rev. 
Stat.  (Bates'  Anno.  Stat.  3d  ed.)  The  gen- 
eral duties  of  the  police  force  were  defined 
in  §  1934,  Rev.  Stat,  as  follows:  "The 
board  [director]  of  police  and  the  police 
force  hereby  constituted  shall  .  .  .  pre- 
serve the  public  peace,  prevent  crime,  arrest 
offenders,  protect  rights  of  persons  and 
property,  guard  the  public  health,  presecye 
order,  remove  nuisances  existing  in  the 
streets,  .  .  .  report  all  leaks  or  other 
defects  in  water  pipes  and  sewers  to  the 
proper  authorities,  .  .  .  and  generally 
obey  and  enforce  all  ordinances  of  the  city 
council,  criminal  laws  of  the  state  and  of 
the  United  States'."  Three  things  are  evi- 
dent in  this  legislation:  First.  That  the 
authority  of  the  police  is  derived  directly 
from  the  state,  and  not  from  the  munici- 
pality. Second.  That  there  is  no  direction 
to  repair  or  report  to  the  proper  authorities 
a  defect  in  the  streets  or  sidewalks,  al- 
though there  is  such  a  duty  imposed  as  to 
defects  in  water  pipes  and  sewers.  "  Ex- 
pre8sio  unius  est  exclusio  alterius."  Third. 
That  the  "nuisances  existing  in  the 
streets  "  which  the  police  force  is  required 
by  this  section  to  remove  are  public  nui- 
sances, such  as  are  defined  in  and  punished 
under  §  6921,  Rev.  Stat.,  or  such  as  may  be 
properly  declared  by  ordinance  of  the  coun- 
cil under  §  1692,  ut  supra.  The  statute 
does  not  refer  to  private  nuisances  except 
in  the  requirement  to  report  all  leaks  or 
other  defects  in  water  pipes  and  sewers.  In 
§  .1933,  which  prescribes  the  duties  of  the 
head  of  the  department,  it  is  provided  that 
"it  shall  be  the  duty  of  the  board  at  all 
times,  when  consistent  with  the  rules  and 
regulations  of  the  same,  ...  to  fur- 
nish all  the  information  desired,  and  comply 
with  all  the  requests  made  by  the  city 
council  or  mayor,"  etc.  The  information 
which  is  here  required  to  be  given  is  not 
to  the  department  of  public  works,  which 
was  expressly  charged  with   the  care  and 
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repair  of  the  streets  of  the  city,  but  to  the 
council,  upon  its  desire  and  request,  and 
subject  to  the  judgment  of  the  head  of  the 
department  of  police,  as  to  whether  the 
giving  of  such  information  would  be  con- 
sistent with  the  rules  and  regulations  of  the 
department  and  with  the  requirements  of 
the  statutes.  No  subordinate  is  given  the 
right  to  give  such  information;  and,  con- 
ceding, for  the  purposes  of  the  argument, 
that  he  could  be  given  such  right  by  or- 
dinance or  resolution  of  the  council,  it  does 
not  appear  in  this  case  that  such  ordinance 
or  resolution  existed.  Conceding,  for  the 
sake  of  the  argument,  that  the  municipality 
could  make  the  police  department  jointly 
responsible  for  the  care  of  the  streets  with 
the  department  of  public  works,  or  that  it 
could,  without  a  grant  of  power  from  the 
general  assembly,  make  the  officers  of  the 
police  department  the  city's  agents  for  any 
purpose  connected  with  the  duty  of  the  cor- 
poration to  keep  its  streets  open,  in  repair, 
and  free  from  nuisance,  yet,  this  being  a 
legislative  power,  it  must  at  least  be  done 
by  ordinance  (§  1692,  ut  supra),  and  none 
is^shown  here.  All  of  the  cases  relied  upon 
as  authority  by  the  circuit  court,  we  be- 
lieve, were  cases  in  which  the  authority 
of  the  officer  was  given  through  both 
statute  and  ordinance.  Denver  v.  Dean, 
10  Colo.  375,  3  Am.  .  St.  Rep.  594,  16 
Pac.  30;  Rehberg  v.  New  York,  91  N.  Y. 
137,  43  Am.  Rep.  657;  Goodfelloic  v.  New 
York,  100  N.  Y.  15,  2  N.  E.  462.  The 
same  condition  of  the  facts  appears  in  all 
of  the  following  cases  in  which  a  municipal 
corporation  was  held  to  have  notice  through 
the  knowledge  of  a  policeman:  Twogood  v. 
New  York,  102  N.  Y.  216,  6  N.  E.  275; 
Cummings  v.  Hartford,  70  Conn.  115,  38 
Atl.  916;  Carrington  v.  St.  Louis,  89  Mo. 
208,  58  Am.  Rep.  108,  1  S.  W.  240;  Hayes  v. 
West  Bay  City,  91  Mich.  418,  51  N.  W. 
1067;  Columbus  v.  Ogletree,  96  Ga.  177,  22 
S.  E.  709;  Columbus  v.  Ogletree,  102  Ga. 
293,  29  S.  E.  749.  We  have  found  no  clear 
and  well-defined  exception  to  this  current  of 
authority. 

The  rule  which  was  offered  in  evidence  by 
the  plaintiff  below  was  conceded  to  be  one 
of  the  rules  and  regulations  of  the  police 
force  of  the  city;  but  it  stands  by  itself, 
unsupported  by  any  act  of  the  general  as- 
sembly or  any  ordinance  of  the  city  council, 
valid  or  invalid,  so  far  as  appears  in  this 
record.  We  are  bound  to  presume  that  the 
rule  was  made  under  favor  of  §  1937  of  the 
Revised  Statutes  as  then  fh  force,  which  pro- 
vided that  "  the  qualification,  enumeration, 
and  distribution  of  duties  ...  of  each 
member  of  the  police  force  shall  be  par- 
ticularly defined  and  prescribed  by  rules 
and  regulations  of  the  board  [director]/' 
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It  therefore  seems  to  be  merely  a  rule  for 
the  government  and  convenience  of  the  po- 
lice department.  It  requires  the  policeman 
to  "  note  "  and  do  certain  things,  "  and  in 
all  cases  of  complaint  by  citizens,  with  res- 
idence of  complainant,  shall  make  report 
thereof."  To  whom  shall  he  report?  Pre- 
sumably to  his  superior  officer.  For  what 
purpose?  To  advise  the  department  as  to 
matters  which  might  come  within  the  scope 
of  its  duties.  The  policeman  is  required  to 
remove  all  defects  from  street  or  sidewalk 
"  when  practicable,"  which  means,  as  we 
construe  it,  when  it  can  be  immediately, 
conveniently,  and  readily  done  without  in- 
terfering with  the  customary  duties  of  a 
policeman.  He  is  required  to  note  all  coal 
holes  left  exposed  or  insecure,  and  all  nui- 
sances or  violations  of  the  health  ordinance, 
because  these,  as  well  as  the  other  things 
which  he  is  required  to  "  note,"  may  involve 
such  a  breach  of  city  ordinances  as  to  call 
for  intervention  by  the  police.  So  that  the 
policeman's  duty  under  this  rule  is  strictly 
police  duty,  and  not  street  repair  duty ;  and 
in  the  absence  of  any  showing,  or  offer  to 
show,  that  the  city  had  authority  to  make  a 
policeman  its  agent  in  matters  relating  to 
keeping  its  streets  and  sidewalks  in  repair, 
and  that  it  had,  by  ordinance,  made  him 
such  agent,  such  rule  was  properly  rejected 
by  the  trial  court;  and  that  court  did  not 
err  in  directing  a  verdict  for  the  defendant, 
and  in  rendering  judgment  for  the  city  upon 
such  verdict.  Accordingly,  the  judgment 
of  the  Circuit  Court  is  reversed,  and  the 
judgment  of  the  Court  of  Common  Pleas  is 
affirmed. 

Shauck,  Price,  Summers,  and  Spear, 

JJ.,  concur. 


Thornton   A.    RODEFER   et   al.,    Plffs.   in 
Err., 


PITTSBURG,  OHIO  VALLEY,  &  CINCIN- 
NATI  RAILROAD   COMPANY. 
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*  A  aiding;  or  a^ritch  constructed  by  a 
railroad  company  from  its  road  to  a 
manufactory,  at  the  expense  and  over  the 

*  Headnote  by  the  Codht. 


Note. — As  to  revocablllty  of  license  to  main- 
tain burden  on  land,  see,  In  this  series,  Hodg- 
klns  y.  Farrlngton,  5  L.  R.  A.  200;  Wilson  ▼. 
St.  Paul,  M.  &  M.  R.  Co.  4  L.  R.  A.  378 ;  Van- 
nest  v.  Fleming,  8  L.  R.  A.  277;  Chicago  & 
I.  Coal  R.  Co.  v.  Hall.  23  L.  R.  A.  231 ;  Ewing 
v.  Rhea,  52  L.  R.  A.  140 ;  Hicks  Bros.  v.  Swift 
Creek  Mill  Co.  57  L.  R.  A.  720,  and  note  to 
Plfer  ▼.  Brown,  49  L.  R.  A.  497. 
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land  of  the  latter,  solely  for  its  benefit,  and 
for  the  sole  purpose  of  affording  It  facilities 
for  receiving  and  shipping  freight,  and  under 
a  written  agreement  silent  as  to  the  length 
of  time  It  Is  to  remain,  may  not  he  main- 
tained by  the  railroad  company  against  the 
objection  of  the  owner  of  the  manufactory ; 
the  agreement,  so  far  as  the  right  of  the 
railroad  company  is  concerned,  being  merely 
a  license,  revocable  at  the  option  of  the 
licensor  or  his  grantee. 

(April    11,   1905.) 

ERROR  to  the  Circuit  Court  for  Belmont 
County  to  review  a  judgment  reversing 
a  judgment  of  the  Court  of  Common  Pleas 
in  favor  of  defendants  in  an  action  brought 
to  enjoin  the  removal  of  a  railroad  siding. 
Reversed. 

Statement  by  Summer*,  J. : 

On  the  15th  day  of  January,  1883,  the 
Bellaire  Window  Glass  Works,  the  Bel- 
laire  Goblet  Company,  and  Rodefer  Bros, 
entered  into  the  following  contract  with  the 
Ohio  Valley  Railway  Company: 

"  Memorandum  of  agreement  entered  into 
this  15th  day  of  May,  1883,  by  and  be- 
tween the  Bellaire  Window  Glass  Works, 
the  Bellaire  Goblet  Company,  and  Rodefer 
Brothers,  of  the  first  part,  and  the  Ohio 
Valley  Railway  Company,  of  the  second 
part,  in  relation  to  the  contract  for  a  rail- 
road from  a  connection  with  the  Cleveland 
&  Pittsburgh  Railroad  Company  through 
South  Bellaire,  as  follows: 

"  For  the  consideration  hereinafter  men- 
tioned, said  parties  of  the  first  part  agree 
to  pay  to  said  Ohio  Valley  Railway  Com- 
pany the  following  sums,  to  wit:  The  said 
Bellaire  Window  Glass  Works,  the  sum  of 
$2,000;  Rodefer  Brothers,  $1,250;  $250  of 
the  sums  subscribed  by  Rodefer  Brothers 
shall  not  be  payable  for  six  months  after 
the  time  fixed  for  payment  of  the  other 
amounts,  said  sums  to  be  paid  on  the  con- 
dition that  the  railway  company  shall,  on 
or  before  the  1st  day  of  December  next, 
and  before  any  standard  gauge  track  shall 
be  constructed  between  the  points  herein- 
after named,  construct  its  own  road  from 
the  point  of  connection  with  the  Balti- 
more &  Ohio  Railroad  track,  on  the  property 
of  the  Bellaire,  Zanesville,  &  Cincinnati 
Railway  Company  to  a  point  near  the  Bel- 
mont coal  works  in  South  Bellaire.  Said 
sums  to  be  paid  within  thirty  days  from 
the  time  said  track  is  ready  for  use  between 
said  points. 

"  It  is  further  agreed  that  said  railway 
company  shall  construct  a  siding  or  switch 
from  a  point  in  the  main  track  on  the  lands 
of  Jacob  Heatherington  into  and  through 
Union  street,  in  South  Bellaire,  to  the  north 
line  of  the  lands  of  the  Bellaire  Window 
Glass  Works,  and  also  a  siding  on  the  lands 
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of  Rodefer  Brothers,  at  their  glass  works. 
Said  parties  of  the  second  part  to  provide 
the  necessary  right  of  way  for  the  said 
first  mentioned  sidings  or  switches,  and  the 
same  to  be  constructed  on  or  before  the  1st 
day  of  December,  1883,  or  as  soon  thereafter 
as  said  right  of  way  can  be  provided  by 
said  parties  of  the  second  part.  Said 
Rodefer  Brothers  are  to  furnish  the  right 
of  way  for  last-named  siding. 

"  It  is  further  agreed  that  no  transfer 
charges  shall  be  made  on  business  passing 
between  the  Ohio  Valley  Railway  Company 
and  the  Cleveland  &  Pittsburgh  Railroad 
Company,  in  or  out. 

4<  It  is  further  agreed  that,  until  con- 
nection shall  be  made  with  the  Cleveland  & 
Pittsburgh  Railroad,  said  Ohio  Valley  Rail- 
way Company  shall  receive  from  and  de- 
liver to  any  other  standard  gauge  railroad 
company  connecting  therewith  at  Bellaire, 
all  loaded  and  empty  cars  at  a  charge  not 
to  exceed  $2  a  car  for  loaded  cars  and  no 
charge  for  empty  cars.  And  if  said  railway 
company  shall  fail  to  furnish  the  motive 
power  to  handle  said  cars,  said  parties  of 
the  first  part  may  employ  the  motive  power 
of  any  other  railroad  company  to  do  said 
work  at  customary  rates,  at  the  cost  of  the 
Ohio  Valley  Railway  Company,  and  shall 
have  the  use  of  its  tracks  for  said  work, 
and  pay  said  Ohio  Valley  Railway  Company 
therefor  the  rates  above  specified. 

"  It  is  further  agreed  that  if  the  Balti- 
more &  Ohio  Railroad  refuses  to  connect 
with  said  Ohio  Valley  Railway  Company  at 
the  northern  boundary  of  the  property  of 
the  Bellaire,  Zanesville,  &  Cincinnati  Rail- 
way Company,  and  the  Ohio  Valley  Railway 
Company  shall  fail  to  furnish  the  motive 
power  to  furnish  said  power  as  afore- 
said, then  said  parties  of  the  first  part 
shall  have  the  said  connection  laid  and 
use  said  track  on  the  terms  above  specified 
until  said  Ohio  Valley  Railway  Company 
shall  make  connection  with  the  Cleveland  & 
Pittsburgh  Railroad  Company. 

"  It  is  further  agreed  tHat  all  the  condi- 
tions of  this  agreement  applying  to  the 
Ohio  Valley  Railway  Company  shall  apply 
to  any  lessee  or  successor  of  said  Ohio 
Valley  Railway  Company. 

"  It  is  further  agreed  that  said  parties  of 
the  first  part,  or  either  of  them,  shall  be 
entitled  to  receive  stock  of  said  Ohio  Valley 
Railway  Company  at  par  for  the  amount 
paid  by  them  respectively,  if  they  or  either 
of  them  so  elect  at  the  time  of  making 
said  payments. 

"And  it  is  further  agreed  that  if  said 
tracks  shall  not  be  constructed  within  the 
time  above  specified  and  on  the  conditions 
aforesaid,  then  this  agreement  shall  be 
void." 
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repair  of  the  streets  of  the  city,  but  to  ih-. 
council,  upon  its  desire  and  request,  and 
subject  to  the  judgment  of  the  head  of  the 
department  of  police,  as  to  whether  the 
giving  of  such  information  would  be  con- 
sistent with  the  rules  and  regulations  of  the 
department  and  with  the  requirements  of 
the  statutes.  No  subordinate  is  given  the 
right  to  give  such  information;  and,  con 
ceding,  for  the  purposes  of  the  argument, 
that  he  could  be  given  such  right  by  or- 
dinance or  resolution  of  the  council,  it  does 
not  appear  in  this  case  that  such  ordinance 
or  resolution  existed.  Conceding,  for  the 
sake  of  the  argument,  that  the  municipality 
could  make  the  police  department  joint  Ir- 
responsible for  the  care  of  the  streets  with 
the  department  of  public  works,  or  that  it 
could,  without  a  grant  of  power  from  the 
general  assembly,  make  the  officers  of  the 
police  department  the  city's  agents  for  any 
purpose  connected  with  the  duty  of  the  cor 
poration  to  keep  its  streets  open,  in  repair, 
and  free  from  nuisance,  yet,  this  being  0 
legislative  power,  it  must  at  least  be  dom' 
by  ordinance  (§  1692,  ut  supra),  and  noru- 
i8«"shown  here.  All  of  the  cases  relied  upon 
as  authority  by  the  circuit  court,  we  be- 
lieve, were  cases  in  which  the  authority 
of  the  officer  was  given  through  both 
statute  and  ordinance.  Denver  v.  Dean. 
10  Colo.  375,  3  Am.  .  St.  Rep.  594,  111 
Pac.  30;  Rehberg  v.  Neic  York.  91  N.  \\ 
137,  43  Am.  Rep.  657;  Goodfellow  v.  Nm 
York,  100  N.  Y.  15,  2  N.  E.  462.  The 
same  condition  of  the  facts  appears  in  all 
of  the  following  cases  in  which  a  municipal 
corporation  was  held  to  have  notice  through 
the  knowledge  of  a  policeman:  Twogood  v. 
yew  York,  102  N.  Y.  216,  6  N.  E.  275; 
Cummings  v.  Hartford,  70  Conn.  115,  38 
Atl.  916;  Carrington  v.  St.  Louis,  89  Mo. 
208,  58  Am.  Rep.  108,  1  S.  W.  240:  Hayes  v. 
West  Bay  City,  91  Mich.  418,  51  N.  W. 
1067;  Columbus  v.  Ogleiree.  96  Ga.  177,  22 
S.  E.  709;  Columbus  v.  Ogletree,  102  Ga, 
293,  29  S.  E.  749.  We  have  found  no  clear 
and  well-defined  exception  to  this  current  of 
authority. 

The  rule  which  was  offered  in  evidence  by 
the  plaintiff  below  was  conceded  to  be  one 
of  the  rules  and  regulations  of  the  police 
force  of  the  city;  but  it  stands  by  itself, 
unsupported  by  any  act  of  the  general  as- 
sembly or  any  ordinance  of  the  city  council, 
valid  or  invalid,  so  far  as  appears  in  this 
record.  We  are  bound  to  presume  that  the 
rule  was  made  under  favor  of  §  1937  of  the 
Revised  Statutes  as  then  fh  force,  which  pro 
vided  that  "  the  qualification,  enumeration, 
and  distribution  of  duties  ...  of  each 
member  of  the  police  force  shall  be  par 
ticularly  defined  and  prescribed  by  rules 
and  regulations  of  the  board  [director!," 
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It  therefore  seems  to  be  merely  a  rule  for 
the  government  nod  convenience  of  the  po- 
lice department.  It  requires  the  policeman 
to  "note"  and  do  certain  things,  +l  and  in 
all  eases  of  complaint  by  citizens,  with  res- 
ilience of  complainant,  shall  make  report 
thereof,"  To  whom  shall  he  report!  Pre- 
sumably to  his  superior  officer.  For  what 
purpose!  To  advise  the  department  as  to 
matters  which  might  come  within  the  scope 
of  its  duties*  The  policeman  is  required  to 
remove  all  defects  from  street  or  sidewalk 
l+  when  practicable,"  which  means,  a«  wo 
count  rue  it,  when  it  can  be  immediately, 
conveniently,  and  readily  done  without  in- 
terfering with  the  customary  duties  of  ■ 
policeman,  He  Is  required  to  note  all  coal 
holes  left  exposed  or  insecure,  and  nil  nui- 
sances or  violations  of  the  ncalth  ordinance, 
taeause  these,  as  well  as  the  other  things 
which  he  is  required  to  '*  note,"  may  involve 
such  a  breach  of  city  ordinances  as  to  call 
for  in^er  vent  ion  by  the  police.  So  that  the 
policeman's  duty  under  this  rule  is  strictly 
police  duty,  and  not  street  repair  duty;  and 
in  the  absence  of  any  showing,  or  offer  to 
show,  that  the  city  had  authority  to  make  a 
policeman  its  agent  in  matters  relating  to 
keeping  its  streets  and  sidewalks  in  repair, 
and  that  it  had,  by  ordinance,  made  him 
such  agent,  such  rule  was  properly  reject f-d 
by  Ihe  trial  court:  and  that  court  did  not 
err  in  directing  a  verdict  for  the  defendant, 
and  in  rendering  judgment  for  the  city  upon 
such  verdict.  Accordingly,  the  judgment 
of  the  Circuit  Court  is  rttrtsttt,  and  the 
judgment  of  the  Court  of  Common  1*1  eu^  i* 
affirmed, 

Shauck,  Price,   Summers,  and   Spear, 
JJ„  concur. 


Thornton    A,    RODEFER    el    al.t    Plff*.    in 
Err,t 
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land  of  the  latter,  solely  for  Its  benefit,  and 
for  the  sole  purpose  of  affording  It  facilities 
for  receiving  and  shipping  freight,  and  under 
a  written  agreement  silent  as  to  the  length 
of  time  It  1b  to  remain,  may  not  he  main- 
tained by  the  railroad  company  against  the 
objection  of  the  owner  of  the  manufactory ; 
the  agreement,  so  far  as  the  right  of  the 
railroad  company  Is  concerned,  being  merely 
a  license,  revocable  at  the  option  of  the 
licensor  or  his  grantee. 

(April    11,   1905.) 

ERROR  to  the  Circuit  Court  for  Belmont 
County  to  review  a  judgment  reversing 
a  judgment  of  the  Court  of  Common  Pleas 
in  favor  of  defendants  in  an  action  brought 
to  enjoin  the  removal  of  a  railroad  siding. 
Reversed. 

Statement  by  Summers,  J. : 

On  the  15th  day  of  January,  1883,  the 
Bellaire  Window  Glass  Works,  the  Bel- 
laire  Goblet  Company,  and  Rodefer  Bros, 
entered  into  the  following  contract  with  the 
Ohio  Valley  Railway  Company: 

"  Memorandum  of  agreement  entered  into 
this  15th  day  of  May,  1883,  by  and  be- 
tween the  Bellaire  Window  Glass  Works, 
the  Bellaire  Goblet  Company,  and  Rodefer 
Brothers,  of  the  first  part,  and  the  Ohio 
Valley  Railway  Company,  of  the  second 
part,  in  relation  to  the  contract  for  a  rail- 
road from  a  connection  with  the  Cleveland 
&  Pittsburgh  Railroad  Company  through 
South  Bellaire,  as  follows: 

"  For  the  consideration  hereinafter  men- 
tioned, said  parties  of  the  first  part  agree 
to  pay  to  said  Ohio  Valley  Railway  Com- 
pany the  following  sums,  to  wit:  The  said 
Bellaire  Window  Glass  Works,  the  sum  of 
$2,000;  Rodefer  Brothers,  $1,250;  $250  of 
the  sums  subscribed  by  Rodefer  Brothers 
shall  not  be  payable  for  six  months  after 
the  time  fixed  for  payment  of  the  other 
amounts,  said  sums  to  be  paid  on  the  con- 
dition that  the  railway  company  shall,  on 
or  before  the  1st  day  of  December  next, 
and  before  any  standard  gauge  track  shall 
be  constructed  between  the  points  herein- 
after named,  construct  its  own  road  from 
the  point  of  connection  with  the  Balti- 
more &  Ohio  Railroad  track,  on  the  property 
of  the  Bellaire,  Zanesville,  &  Cincinnati 
Railway  Company  to  a  point  near  the  Bel- 
mont coal  works  in  South  Bellaire.  Said 
sums  to  be  paid  within  thirty  days  from 
the  time  said  track  is  ready  for  use  between 
said  points. 

"  It  is  further  agreed  that  said  railway 
company  shall  construct  a  siding  or  switch 
from  a  point  in  the  main  track  on  the  lands 
of  Jacob  Heatherington  into  and  through 
Union  street,  in  South  Bellaire,  to  the  north 
line  of  the  lands  of  the  Bellaire  Window 
Glass  Works,  and  also  a  siding  on  the  lands 
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of  Rodefer  Brothers,  at  their  glass  works. 
Said  parties  of  the  second  part  to  provide 
the  necessary  right  of  way  for  the  said 
first  mentioned  sidings  or  switches,  and  the 
same  to  be  constructed  on  or  before  the  1st 
day  of  December,  1883,  or  as  soon  thereafter 
as  said  right  of  way  can  be  provided  by 
said  parties  of  the  second  part.  Said 
Rodefer  Brothers  are  to  furnish  the  right 
of  way  for  last-named  siding. 

"  It  is  further  agreed  that  no  transfer 
charges  shall  be  made  on  business  passing 
between  the  Ohio  Valley  Railway  Company 
and  the  Cleveland  &  Pittsburgh  Railroad 
Company,  in  or  out. 

*'  It  is  further  agreed  that,  until  con- 
nection shall  be  made  with  the  Cleveland  & 
Pittsburgh  Railroad,  said  Ohio  Valley  Rail- 
way Company  shall  receive  from  and  de- 
liver to  any  other  standard  gauge  railroad 
company  connecting  therewith  at  Bellaire, 
all  loaded  and  empty  cars  at  a  charge  not 
to  exceed  $2  a  car  for  loaded  cars  and  no 
charge  for  empty  cars.  And  if  said  railway 
company  shall  fail  to  furnish  the  motive 
power  to  handle  said  cars,  said  parties  of 
the  first  part  may  employ  the  motive  power 
of  any  other  railroad  company  to  do  said 
work  at  customary  rates,  at  the  cost  of  the 
Ohio  Valley  Railway  Company,  and  shall 
have  the  use  of  its  tracks  for  said  work, 
and  pay  said  Ohio  Valley  Railway  Company 
therefor  the  rates  above  specified. 

"  It  is  further  agreed  that  if  the  Balti- 
more &  Ohio  Railroad  refuses  to  connect 
with  said  Ohio  Valley  Railway  Company  at 
the  northern  boundary  of  the  property  of 
the  Bellaire,  Zanesville,  &  Cincinnati  Rail- 
way Company,  and  the  Ohio  Valley  Railway 
Company  shall  fail  to  furnish  the  motive 
power  to  furnish  said  power  as  afore- 
said, then  said  parties  of  the  first  part 
shall  have  the  said  connection  laid  and 
use  said  track  on  the  terms  above  specified 
until  said  Ohio  Valley  Railway  Company 
shall  make  connection  with  the  Cleveland  & 
Pittsburgh  Railroad  Company. 

"  It  is  further  agreed  tHat  all  the  condi- 
tions of  this  agreement  applying  to  the 
Ohio  Valley  Railway  Company  shall  apply 
to  any  lessee  or  successor  of  said  Ohio 
Valley  Railway  Company. 

"  It  is  further  agreed  that  said  parties  of 
the  first  part,  or  either  of  them,  shall  be 
entitled  to  receive  stock  of  said  Ohio  Valley 
Railway  Company  at  par  for  the  amount 
paid  by  them  respectively,  if  they  or  either 
of  them  so  elect  at  the  time  of  making 
said  payments. 

"And  it  is  further  agreed  that  if  said 
tracks  shall  not  be  constructed  within  the 
time  above  specified  and  on  the  conditions 
aforesaid,  then  this  agreement  shall  be 
void." 
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The  contract  was  duly  signed  by  the  par- 
ties, and  thereafter  they  extended  the  time 
for  performance  to  February  1,  1885,  prior 
to  which  time  the  road,  switches,  and 
sidings  were  constructed,  and  the  money 
paid.  At  that  time  the  plaintiff  in  error 
Thornton  A.  Rodefer  and  his  brother  Albert 
comprised  the  firm  of  Rodefer  Bros.,  and 
owned  and  operated  a  glass  factory  on  a 
tract  of  land  owned  by  them  abutting  on 
the  east  the  right  of  way  of  the  Bellaire, 
Zanesville,  &  Cincinnati  Railway  Company, 
a  narrow-gauge  railway,  and  on  the  south 
Twenty-first  street,  in  the  city  of  Bellaire. 
At  the  time  of  the  commencement  of  this  ac- 
tion Thornton  A.  Rodefer  had  succeeded  to 
the  rights  of  said  partners,  and  was  the 
sole  owner  of  the  factory  and  real  estate, 
and  the  defendant  in  error  was  the  suc- 
cessor of  the  Ohio  Valley  Railway  Com- 
pany, and  had  succeeded  to  all  of  its  rights 
and  had  assumed  all  of  its  obligations  under 
said  contract.  In  addition  to  the  foregoing 
the  circuit  court  found  the  following  facts: 

"  (8)  That  in  constructing  the  siding 
mentioned  in  said  contract  in  front  of  the 
glass-house  property  belonging  to  Rodefer 
Bros.,  as  provided  in  the  agreement  afore- 
said, said  siding  left  the  main  line  of  said 
Ohio  Valley  Railway  at  a  point  south  of 
the  lands  of  said  Rodefer  Bros,  and  of  said 
Twenty-first  street,  and  crossed  the  tracks 
of  said  Bellaire,  Zanesville,  &  Cincinnati 
Railway,  and  thence  in  a  northerly  direc- 
tion by  an  overhead  structure  across  said 
Twenty-first  street  onto  the  lands  of  said 
Rodefer  Bros.,  and  thence  along  and  over 
the  lands  of  said  Rodefer  Bros.,  in  front  of 
their  glass  factory  as  the  same  was  then 
located,  and  said  track  and  Biding  were 
located  and  constructed  by  the  mutual  con- 
sent and  assent  of  said  railway  company 
and  said  Rodefer  Bros. 

"  (9)  That  afterwards,  about  the  year 
1892,  said  glass  factory  was  entirely  con- 
sumed by  fire,  and  about  the  year  1893  it 
was  rebuilt  by  said  Rodefer  Bros.;  the  new 
building  being  about  twice  as  large  as  the 
the  old;  the  size  of  the  same  being  in- 
ceased  by  extending  the  same  south  of 
where  the  old  building  stood;  and  the  east 
side  of  said  building  was  about  21  feet  west 
of  the  east  side  of  the  old  building. 

"  (10)  That  after  the  new  building  was 
constructed  said  railway  company  moved  its 
siding,  by  the  consent  of  said  Rodefer  Bros., 
about  21  feet  west  of  its  original  location, 
so  as  to  accommodate  itself  to  the  business 
of  said  Rodefer  Bros,  in  receiving  and  dis- 
charging freight  to  the  said  new  glass 
factory. 

"  (11)  That  after  the  construction  of 
said  railway  and  the  siding  aforesaid  the 
Baltimore  &  Ohio  Railroad  Company, 
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which  is  a  common  carrier,  owning  and 
operating  a  road  for  the  carrying  of 
freight  and  passengers,  by  agreement  with 
the  Bellaire,  Zanesville,  &  Cincinnati  Rail- 
way Company,  laid  a  third  rail  west  of  the 
west  rail  of  said  Bellaire,  Zanesville,  & 
Cincinnati  Railway  Company's  main  line, 
to  enable  it,  by  using  the  east  rail  of  said 
Bellaire,  Zanesville,  &  Cincinnati  Railway 
Company  and  the  said  third  rail,  to  run 
standard-gauge  cars  over  the  same;  that 
said  third  rail  and  the  east  rail  of  said 
Bellaire,  Zanesville,  &  Cincinnati  Railway 
was  and  is  used  by  said  Baltimore  &  Ohio 
Railroad  for  switching  cars  to  various  man- 
ufacturing plants  located  in  Southern  Bel- 
laire. 

"  (12)  That  said  defendant  Thornton  A. 
Rodefer  was,  about  and  before  the  time  the 
rails  and  tracks  mentioned  in  the  petition 
were  torn  up  and  removed,  contemplating 
the  erection  of  an  extension  to  his  glass 
factory,  by  which  it  was  proposed  to  ex- 
tend the  same  in  a  southerly  direction,  in 
a  line  with  the  factory  building  theretofore 
constructed,  about  90  feet.  The  southeast 
corner  of  said  property  extension  was  to 
extend  to  a  point  41  feet  from  the  north 
side  of  said  Twenty-first  street.  That  the 
said  defendant  Rodefer  had  adopted  plans 
and  specifications,  and  had  called  on  con- 
tractors, and  had  made  contracts  for  work 
and  material  for  the  erection  of  said  ex- 
tension. This  addition  or  extension,  if 
placed  upon  the  premises  where  said  Rode- 
fer contemplated  putting  it,  and  if  placed 
in  line  with  the  east  front  of  the  old  build- 
ing, would  require  the  removal  of  a  part 
of  the  siding  aforesaid,  of  said  Ohio  Valley 
Railway  Company,  at  the  southeast  corner 
of  said  contemplated  extension  or  addition, 
and,  if  completed  as  contemplated  as  afore- 
said, would  occupy  about  4  feet  of  the 
ground  at  the  southeast  corner  of  said 
contemplated  building,  which  was  then 
occupied  by  said  siding,  and  would  be 
placed  directly  on  the  track  of  said  siding 
as  then  located. 

"  (13)  That  some  considerable  time  after 
defendant  Rodefer  had  contracted  for  the 
erection  of  said  extension  or  addition  to 
his  said  glass  factory,  he  gave  notice  to 
the  said  plaintiff  to  remove  the  part  of  its 
track  that  would  interfere  with  the  erec- 
tion of  said  building  as  contemplated  and 
contracted  for,  so  as  not  to  interfere  with 
the  construction  of  said  addition.  And 
said  plaintiff  failing  to  remove  its  track 
eastwardly  as  requested,  said  defendant 
Rodefer  tore  up  that  part  of  said  siding 
which  extended  from  the  north  side  of 
said  Twenty-first  street  to  a  point  97 
feet  north  of  the  same,  and  procured  the 
Baltimore    &    Ohio   Railroad    Company  to 
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build  a  switch  over  the  same  ground  a  little 
east  of  plaintiff's  said  switch.  That  at  the 
time  the  temporary  injunction  herein  was 
granted,  said  Redefer,  by  his  contractor, 
had  completed  about  four  fifths  of  the  stone 
foundation  for  said  addition  and  extension. 

*'  (14)  That  some  years  prior  to  the 
commencement  of  this  suit,  said  Ohio  Val- 
ley Railway  Company  had  constructed  a 
spur  track  commencing  on  said  siding 
where  the  same  crosses  the  south  side  of 
said  Twenty-first  street,  and  extending  in 
a  southerly  direction  west  of  the  Bellaire, 
Zanesville,  A  Cincinnati  Railway  Com- 
pany's main-line  track  and  said  third  rail 
of  said  Baltimore  &  Ohio  Railroad  in  front 
of  the  Bellaire  Stove  Company's  factory; 
that  said  spur  was  constructed  for  the  pur- 
pose of  enabling  said  Ohio  Valley  Railway 
Company  and  its  successors  to  receive  and 
discharge  freight  from  the  factory  of  said 
Bellaire  Stove  Company,  and,  in  so  receiv- 
ing and  discharging  the  same,  it  was  neces- 
sary to  run  cars  onto  the  siding  heretofore 
mentioned,  and  then  back  said  cars  out 
onto  said  spur. 

"  (15)  That  the  southeast  corner  of  the 
foundation  of  the  proposed  extension  or  ad- 
dition is  12  feet  and  9  inches  from  the 
third  rail  of  the  Bellaire,  Zanesville,  &  Cin- 
cinnati Railway,  and,  if  the  siding  of  plain- 
tiff company  was  built  in  this  space  of  12 
feet  and  9  inches,  there  would  not  be  clear- 
ance room  if  standard-gauge  cars  were 
moving  on  the  Bellaire,  Zanesville,  &  Cin- 
cinnati third  rail  and  plaintiff's  said  switch 
(».  c,  they  could  not  pass  each  other  at  the 
same  time)  ;  that  this  want  of  clearance 
would  extend  for  about  24  feet  north  of  the 
southeast  corner  of  said  extension;  that  at 
the  point  named,  both  south  and  north  of 
the  same,  there  is  a  clear  view  for  several 
hundred  yards,  so  that  switching  trains,  if 
using  the  siding,  and  trains  of  cars  using 
the  Bellaire,  Zanesville,  &  Cincinnati  Rail- 
way for  switching  purposes,  would  have 
full  view  of  any  approaching  trains  or  loco- 
motives. 

"  (16)  That  Rodefer  Bros,  or  defendant 
Thornton  A.  Rodefer  never  conveyed  to  said 
Ohio  Valley  Railway  Company,  nor  to  the 
plaintiff,  by  deed,  contract,  or  any  paper 
writing,  any  right  of  way  for  a  siding  over 
their  or  his  premises,  except  as  hereinbefore 
stated  and  found." 

The  action  was  commenced  in  the  court 
of  common  pleas  of  Belmont  county  in  No- 
vember, 1900,  by  the  railroad  company 
against  the  plaintiffs  in  error,  to  prevent 
them  from  further  removing  the  siding,  and 
to  require  them  to  restore  so  much  as  had 
been  already  removed.  The  facts  connect- 
ing the  defendant  McClain  with  the  sub- 
ject of  the  litigation  do  not  appear;  but 
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presumably  he  was  the  contractor  for  Rode- 
fer. The  court  of  common  pleas  found  for 
the  defendants,  and  dismissed  the  petition. 
The  railway  company  appealed.  The  cir- 
cuit court  found  the  facts  as  above,  and 
granted  the  relief  prayed  for.  The  de- 
fendants prosecute  error  in  this  court; 
their  contention  being  that,  upon  the  facts 
found,  the  judgment  should  have  been  in 
their  favor. 

Messrs.  Driffgs  A  Heinlein  and  James 

C.  Tollman,  for  plaintiffs  in  error: 

The  agreement  is  nothing  more  than  a 
license,  upon  sufficient  consideration,  for 
the  railroad  company  to  put  down  a  switch 
on  the  premises  of  Rodefer,  and,  no  time 
having  been  fixed  in  the  contract  that  the 
switch  was  to  remain,  and  considering  the 
purpose  and  object  of  putting  it  there,  and 
all  the  circumstances  of  this  case,  the  li- 
censor had  the  right  to  revoke  it  at  any 
time ;  and  especially  when  it  ceased  to  be  of 
advantage,  and  became  a  detriment  to  him. 

Washb.  Easements,  4th  ed.  p.  6;  4  Lead. 
Cas.  Sharswood  &  B.  Am.  Law  of  Real  Prop, 
p.  128;  Nellie  v.  Munson,  108  N.  Y.  453,  15 
N.  E.  739;  Wiseman  v.  Lucksinger,  84  N. 
Y.  31,  38  Am.  Rep.  479;  Cronkhite  v. 
Cronkhite,  94  N.  Y.  323;  19  Am.  &  Eng. 
Enc.  Law,  p.  840;  White  v.  Manhattan  R. 
Co.  139  N.  Y.  19,  34  N.  E.  887. 

Messrs.  Carey  A  Mullina,  for  defendant 
in  error: 

Whenever  one  party  has  in  fact  executed 
such  an  agreement,  taking  possession  and 
by  payment  or  expenditure  of  money,  the- 
con science  of  the  other  is  bound  to  carry 
it  into  execution,  and  equity  will  compel 
him  to  do  so. 

LeFevre  v.  LeFevre,  4  Serg.  &  R.  241,  8 
Am.  Dec.  696 ;  Rerick  v.  Kern,  14  Serg.  &  R. 
267,  16  Am.  Dec.  497;  Hornback  v.  Cincin- 
nati &  Z.  R.  Co,  20  Ohio  St.  81;  Lane  v. 
Miller,  27  Ind.  534;  Hodgson  v.  Jeffries, 
52  Ind.  334;  Wickersham  v.  Orr,  9  Iowa, 
260,  74  Am.  Dec.  348;  Upton  v.  Brazier, 
17  Iowa,  157;  Russell  v.  Hubbard,  59  111. 
335;  Cook  v.  Pridgen,  45  Ga.  331,  12  Am. 
Rep.  582;  Lee  v.  McLeod,  12  Nev.  280; 
Wilson  v.  Chalfant,  15  Ohio,  248,  45  Am. 
Dec.  574 ;  Meek  v.  Breckenrtdge,  29  Ohio  St. 
642;  Tytus  Gardner  Paper  Co.  v.  Middle- 
town  Hydraulic  Co.  15  Ohio  C.  C.  118. 

The  injustice  of  a  revocation  after  the 
licensee,  in  reliance  upon  the  license,  has 
made  large  and  expensive  improvements,  is 
so  serious  that  it  seems  a  reproach  to  the 
law  that  it  should  fail  to  provide  some 
adequate  protection  against  it. 

Maxwell  v.  Bay  City  Bridge  Co.  41  Mich. 
467,  2  N.  W.  639. 

A  parol  license  executed  is  irrevocable. 

Wilson  v.  Chalfant,  15  Ohio,  248,  45  Am.. 
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Dec.  574 ;  Meek  v.  Brechenridge,  29  Ohio  St. 
642. 

Mr.  C.  1u  Weemi  also  ior  defendant  in 
error. 

Summers,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  in  error  contends  that  the  right 
given  by  the  contract  to  the  railway  com- 
pany to  construct  a  siding  on  his  land  was 
merely  a  license,  revocable  at  any  time,  or 
when  it  ceased  to  be  useful  to  the  owner  of 
the  land.  The  railway  company  contends 
that  the  intention  of  the  parties  to  the  con- 
tract was,  of  Rodefer's  predecessor  in  title, 
to  secure  facilities  for  Bending  and  receiv- 
ing freight  at  its  factory;  and  of  the  rail- 
way company,  to  carry  the  freight;  that 
the  siding  still  may  be  used  to  effect  that 
intention,  and  that,  so  long  as  it  may  be  so 
used,  the  right  to  maintain  it  subsists ;  that 
such  a  right  may  be  created  by  contract; 
and  that,  if  the  right  is  merely  a  license, 
then  it  has  been  executed,  and  is  irrev- 
ocable. 

In  Wolfe  v.  Frost,  4  Sandf.  Ch.  72,  the 
assistant  vice  chancellor  defines  an  ease- 
ment and  a  "license"  as  follows:  An 
easement  is  a  privilege,  without  profit, 
which  the  owner  of  one  neighboring  tene- 
ment has  of  another,  in  respect  of  their 
several  tenements,  by  prescription  or  by 
grant,  by  which  the  servient  owner  is 
obliged  to  suffer  or  not  to  do  something  on 
his  own  land  for  the  advantage  of  the  domi- 
nant owner.  A  license  is  an  authority  to  do 
a  particular  act  or  series  of  acts  upon  an- 
other's land,  without  possessing  any  estate 
therein.  A  license,  when  executed,  will  pre- 
vent the  owner  of  the  land  from  maintain- 
ing case  or  trespass  for  the  acts  done  under 
it;  but  it  is  revocable  at  pleasure,  and  will 
not  be  a  defense  to  any  act  done  after  it  is 
revoked.  In  Greenwood  Lake  d  P.  J.  R. 
Co.  v.  New  York  &  O.  L.  R.  Co.  134  N.  Y. 
435,  439,  31  N.  E.  874,  875,  Vann,  J.,  de- 
fines them  as  follows:  "An  easement  is  a 
right,  without  profit,  created  by  grant  or 
prescription,  which  the  owner  of  one  es- 
tate may  exercise  in  or  over  the  estate  of 
another  for  the  benefit  of  the  former. 
.  .  .  A  license  is  a  personal,  revocable, 
and  nonassignable  privilege,  conferred 
either  by  writing  or  parol,  to  do  one  or 
more  acts  upon  land,  without  possessing 
any  interest  therein."  Similar  definitions 
may  be  found  in  the  text-oooks. 

That  a  right  such  as  is  claimed  by  the 
railway  company  to  maintain  and  use  in 
perpetuity  a  siding  for  its  benefit  on  the 
land  of  the  defendant  is  an  easement,  and 
not  a  license,  is,  we  think,  apparent  from  a 
study  of  the  cases,  and  that  a  failure  to 
discriminate  between  them  has  occasioned 
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much  of  the  confusion  that  exists  upon  the 
question  of  the  revocability  of  a  license. 
The  right  indefinitely  to  maintain  and  use 
its  track  upon  the  land  of  the  defendant 
would  be,  in  effect,  an  appropriation  of  it  to 
plaintiff's  use.  It  would  be  permanent  in 
its  nature,  and  an  interest  in  the  land. 
Junction  R.  Co.  v.  Ruggles,  7  Ohio  St.  1. 
In  Cook  v.  Stearns,  11  Mass.  533,  538,  a 
right  to  enter  on  the  land  of  another  to  re- 
pair a  dam  was  claimed  under  a  license 
given  by  a  former  owner  to  build  the  dam. 
Chief  Justice  Parker,  speaking  of  what  is 
technically  a  license,  and  of  licenses  which 
in  their  nature  amount  to  the  creating  of 
an  easement,  says :  "  The  distinction  is  ob- 
vious. Licenses  to  do  a  particular  act  do 
not,  in  any  degree,  trench  upon  the  policy 
of  the  law,  which  requires  'that  bargains 
respecting  the  title  or  interest  in  real  es- 
tate shall  be  by  deed  or  in  writing.  They 
amount  to  nothing  more  than  an  excuse 
for  the  act,  which  would  otherwise  be  a 
trespass.  But  a  permanent  right  to  hold 
another's  land  for  a  particular  purpose, 
and  to  enter  upon  it  at  all  times  without 
his  consent,  is  an  important  interest,  which 
ought  not  to  pass  without  writing,  and  is 
the  very  object  provided  for  by  our  statute. 
If  the  defendant  had  a  license  from  the 
former  owners  of  the  plaintiffs  close  to 
make  the  bank,  dam,  and  canal  in  their 
land,  this  extended  only  to  the  act  done,  so 
as  to  save  him  from  their  action  of  tres- 
pass for  that  particular  act ;  but  it  did  not 
carry  with  it  an  authority  at  any  future 
time  to  enter  upon  the  land.  As  to  so 
much  of  the  license  as  was  not  executed,  it 
was  countermandable ;  and  transferrin!;  the 
land  to  another,  or  even  leasing  it,  without 
any  reservation,  would  of  itself  be  a  coun- 
termand of  the  license.  For  although,  when 
one  is  permitted  to  do  certain  things  upon 
the  land  of  another,  an  implied  authority 
is  given  to  enter  upon  the  land  to  do  the 
thing,  and  to  repair  it,  if  it  is  of  a  per- 
manent nature,  yet  the  first  permission  or 
license  must  be  by  grant,  in  order  to  draw 
after  it  this  consequence." 

Permission  to  cross  another's  land  or  to 
enter  upon  it,  and  to  cut  a  tree,  or  to  do 
some  other  act,  is  very  different  in  its  con- 
sequences from  those  arising  from  the  exe- 
cution of  a  permission  to  appropriate  part 
of  the  land,  or  to  erect  upon  it  a  permanent 
fixture.  And  to  call  permission  to  do  the 
latter  a  license,  and  then  to  say  that  when 
executed  it  is  irrevocable,  because  a  license 
executed  is  irrevocable,  is  not  only  to-  over- 
look the  distinction  between  an  easement 
and  a  license,  but  also,  in  a  measure,  to  de- 
feat the  object  of  the  statute  of  frauds  and 
of  our  laws  respecting  the  conveyance  of 
land.     A   license   may   be   revoked  at   any 
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time.  What  is  meant  by  the  statement  that 
a  license  executed  is  irrevocable  is  not  that 
the  license  may  not  be  revoked  as  to  future 
acts,  but  that  the  licensor  may  not  recover 
against  the  licensee  for  the  acts  already 
done.  It  is  contended  that  the  rule  is 
otherwise  in  this  state,  and  Wilson  v.  Chal- 
fant,  15  Ohio,  248,  45  Am.  Dec.  574,  Horn- 
back  v.  Cincinnati  &  Z.  R.  Co.  20  Ohio  St. 
81,  and  Meek  v.  Breckenridge,  29  Ohio  St. 
642,  are  cited.  The  earlier  cases  were  de- 
cided when  land  was  cheap,  water  power  a 
necessity,  and  the  policy  of  the  state  to  en- 
courage manufacturing.  The  rule  con- 
tended for  does  not  seem  to  have  been  ap- 
plied in  the  later  case  of  Wilkins  v.  Irvine, 
33  Ohio  St.  138.  In  Jones  on  Easements, 
§  69,  the  author  says:  "  Although  there  are 
numerous  decisions  which  hold  that  in 
equity  a  parol  license  becomes  irrevocable 
after  the  licensee  has  expended  money  on 
the  faith  of  it,  these  decisions  seem  op- 
posed to  sound  law  and  to  the  weight  of 
•  authority  both  in  America  and  in  Eng- 
land." In  Crosdale  v.  Lanigan,  129  N.  Y. 
604,  610,  26  Am.  St.  Rep.  551,  29  N.  E. 
824,  825,  Andrews,  J.,  says:  "There  has 
been  much  contrariety  of  decision  in  the 
courts  of  different  states  and  jurisdic- 
tions. But  the  courts  in  this  state  have 
upheld  with  great  steadiness  the  general 
Tule  that  a  parol  license  to  do  an  act  on  the 
land  of  the  licensor,  while  it  justifies  any- 
thing done  by  the  licensee  before  revocation, 
is  nevertheless  revocable  at  the  option  of 
the  licensor;  and  this  although  the  inten- 
tion was  to  confer  a  continuing  right,  and 
money  had  been  expended  by  the  licensee 
upon  the  faith  of  the  license.  This  is 
plainly  the  rule  of  the  statute.  It  is  also, 
we  believe,  the  rule  required  by  public 
policy.  It  prevents  the  burdening  of  lands 
with  restrictions  founded  upon  oral  agree- 
ments, easily  misunderstood.  It  gives  se- 
curity and  certainty  to  titles  which  are 
most  important  to  be  observed  against  de- 
fects and  qualifications  not  founded  upon 
solemn  instruments.  The  jurisdiction  of 
courts  to  enforce  oral  contracts  for  the 
sale  of  land  is  clearly  defined  and  well 
understood,  and  is  indisputable;  but  to 
change  what  commenced  in  a  license  into 
an  irrevocable  right,  on  the  ground  of 
equitable  estoppel,  is  another  and  quite  dif- 
ferent matter.  It  is  far  better,  we  think, 
that  the  law  requiring  interests  in  land  to 
be  evidenced  by  deed  should  be  observed, 
than  to  leave  it  to  the  chancellor  to  con- 
strue an  executed  license  as  a  grant,  de- 
pending upon  what,  in  his  view,  may  be 
equity  in  the  special  case."  In  White  v. 
Manhattan  R.  Co.  139  N.  Y.  19,  34  N.  E. 
887,  the  court  of  appeals  ruled  that:  "It 
seems  that  an  easement  to  do  some  act  of 
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a  permanent  nature  upon  the  lands  of  an- 
other cannot  be  created  by  a  license,  even 
when  in  writing,  and  executed  upon  a  good 
consideration.  It  can  only  be  created  by 
deed,  or  conveyance,  operating  as  a  grant." 
In  Jackson  d  8.  Co.  v.  Philadelphia,  W.  & 
B.  R.  Co.  4  Del.  Ch.  180,  it  is  held  that: 
"  It  is  settled  that  at  law  a  license  cannot 
create  or  transfer  any  interest  in  land. 
Hence,  a  mere  license  affecting  lands  is,  at 
law,  always  revocable,  though  granted  for 
a  valuable  consideration,  and  though  the 
licensee  may  have  expended  money  on  the 
faith  of  it.  This  rule  is  modified  in  equity 
by  the  principle  of  equitable  estoppel ;  but 
equitable  -estoppel  proceeds  always  on  the 
basis  of  preventing  fraud.  Its  effect  is  to 
restrain  the  exercise  of  a  legal  right,  and 
this  even  a  court  of  equity  cannot  do  unless 
there  has  been  such  conduct  as  would  ren- 
der the  assertion  of  the  legal  right  a  fraud. 
The  erection  of  a  side  track  connecting  with 
a  railroad,  at  the  expense  of  plaintiff,  and 
the  subsequent  expenditure  of  large  sums 
of  money  by  it  in  the  erection  of  car  works, 
from  which  cars  were  delivered  by  means  of 
the  side  track,  held  not  to  estop  the  rail- 
road company  from  revoking  their  license 
to  connect  the  side  track  with  the  com- 
pany's track."  However,  the  matter  need 
not  be  further  pursued,  since  the  case  at 
bar  is  disposed  of  on  other  grounds,  pres- 
ently to  be  stated;  and  what  has  been  here 
said  is  not  to  be  considered  as  in  any  way 
modifying  the  rule  laid  down  in  previous 
decisions  of  this  court,  but  is  intended 
merely  as  a  caution  against  a  blind  appli- 
cation of  a  rule. 

That  the  railway  company  has  no  right 
to  maintain  and  use  the  siding  without 
permission  of  the  owner  of  the  land  must 
be  concluded  from  the  considerations  follow- 
ing: The  agreement  does  not  purport  to 
grant  any  interest  in  the  land.  An  inter- 
est in  the  land  was  not  necessary  to  the 
accomplishment  of  the  object  of  the  agree- 
ment, and  there  is  nothing  in  the  agree- 
ment, or  in  the  circumstances  surrounding 
the  parties  at  the  time  they  entered  into  it, 
from  which  may  be  inferred  an  intention  to 
grant  such  an  interest.  The  railway  com- 
pany did  not  pay  for  the  privilege  of  put- 
ting in  a  siding  for  its  benefit.  It  received 
pay  for  constructing  the  siding  on  the  own- 
er's land,  and  for  the  owner's  sole  benefit. 
No  right  to  use  it  otherwise  is  provided  for 
in  the  agreement,  nor  is  it  provided  that 
the  owner  shall  ship  on  plaintiff's  road. 
The  contract  is  with  Rodefer  Bros.  The  de- 
fendant is  not  privy  to  it  and  not  bound 
by  it,  and,  if  he  does  not  choose  to  use  the 
siding  for  shipping  or  receiving  freight, 
what  possible  benefit  could  the  plaintiff  de- 
rive from  maintaining  it?    The  sole  object 
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of  the  agreement,  so  far  as  relates  to  the 
siding,  was  to  secure  an  accommodation 
from  the  railway  company  for  the  owner  of 
the  land,  not  to  grant  to  the  railway  com- 
pany a  privilege  in  the  owner's  land.  The 
siding  being  on  the  land  of  the  defendant, 
and  solely  for  his  benefit,  he  may  terminate 
the  right  to  maintain  it,  and  may  require 
its  removal.  The  following  observations  of 
defendant's  counsel  seem  pertinent :  "  This 
is  an  important  question.  Hundreds  of 
manufacturing  plants  have  paid  railroad 
companies  for  building  switches  on  their 
premises,  leading  to  their  factories,  which 
were  designed  and  intended  for  their  ac- 
commodation only;  and  if  it  is.  the  law 
that,  when  the  railroad  company  builds  the 


switch,  its  interest  in  the  ground  on  which 
the  switch  is  built  is  superior  to  that  of 
the  owners  to  extend  or  remodel  their 
factories, — that  the  railroad  company,  by  so 
doing,  acquires  a  permanent  easement  in  or 
interest  in  the  grounds  on  which  the  switch 
is  located,  that  is  superior  to  all  rights  of 
the  owners, — then  it  is  high  time  that  the 
manufacturing  plants  were  finding  it  out" 
The  judgment  of  the  circuit  court  is  re- 
versed, and,  upon  the  facts  found,  judg- 
ment is  rendered  for  the  plaintiffs  in  error, 
and  the  petition  is  dismissed. 

Davis,  Ch.  J.,  and  Price  and  Spear, 

JJ.,  concur. 
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1.  Power  to  require  ai  existing:  rail* 
road  traek  to  be  conformed  to  the 
•Trade  of  a  street  which  crosses  It  is  con- 
ferred upon  a  municipal  corporation  by  a 
provision  In  its  charter  empowering  it  to 
require  railroad  companies  of  all  kinds  to 
construct,  at  their  own  expense,  such  cross- 
ings and  other  things  as  the  city  council 
may  deem  necessary. 


2.  The  authority  of  a  municipal  cor- 
poration to  compel  a  railroad  company  to 
conform  the  grade  of  Its  tracks  to  that  of 
streets  which  it  crosses  is  not  to  be  tested  by 
the  power  of  taxation  by  local  assessment, 
nor  by  the  power  of  eminent  domain,  but  by 
the  police  power  over  street  crossings. 

3.  That  the  change  of  the  grade  of  a 
railroad  track  to  make  It  conform  to  that 
of  streets  which  it  crosses  will  require  a 
change  of  the  grade  of  the  road  between 
crossings,  is  not  of  itself  sufficient  to  pre- 
vent the  municipal  corporation  from  re- 
quiring the  change  to  be  made. 

4.  Requiring:  a  railroad  company  to 
ohaage  the  ajrade  of  Its  traefcs 
so  as  to  conform  to  that  of  streets  crossing 


Note. — Power  of  municipality  to  compel  change 
of  grade  of  railway  in  street: — 

I.  Scope,  850. 
II.  The  need  of  legislative  authority,  850. 

III.  Municipal  police  power  over  railroads 

in  public  streets,  851. 

IV.  Continuity  of  power  and  obligation  re- 

specting street  grades,  852. 
V.  General      limitations     on      municipal 

action,  853. 
VI.  Effect  of  provisions  in  the  franchise 

grant,  854. 
VII.  Effect  of  franchises  given  by  the  state, 
855. 
VIII.  Remedies  in  the  courts,  855. 
IX.  Conclusion,  856. 

I.    Scope. 

In  this  note  have  been  collated  those 
cases  which  have  passed  upon  the  right  of 
an  American  municipal  corporation  to  compel 
a  railroad  using  any  of  Its  public  streets  to 
make  Its  tracks  therein  conform  to  an  altered 
grade.  There  are  not  a  great  many  of  such 
cases  to  be  found  In  the  books,  and  some  of 
those  deal  not  with  the  abstract  question  of 
the  municipal  power,  but  with  the  effect  of 
express  stipulations  in  the  franchise  grant,  or 
of  definite  provisions  in  statute  laws  in  exist- 
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ence  when  such  franchise  was  granted.  The 
cases  construing  state  legislation  in  respect  of 
railroad  highway  crossings  at  grade,  and  set- 
tling the  rights  and  obligations  of  the  public 
and  the  railway  corporations  under  such  legis- 
lation. He  beyond  the  scope  of  this  note.  And 
It  may  be  added,  there  have,  for  this  reason, 
generally  been  omitted  the  cases  relating  to 
railroads  crossing  streets  or  streets  crossing 
railroad  rights  of  way. 

II.     The  need   of  legislative  authority. 

The  general  rule  1b  that  a  municipal  cor- 
poration has  no  powers  save  those  which  nave 
been  expressly  conferred  upon  it  by  the  legis- 
lature, or  which  are  necessarily  Incidental  to 
those  which  have  been  expressly  granted. 
Thompson  v.  Roe,  22  How.  422,  16  L.  ed.  387; 
Thomas  v.  Richmond,  12  Wall.  349,  20  L.  ed. 
453 ;  Selma  v.  Selma  Press  ft  Warehouse  Co. 
67  Ala.  430;  Herso  v.  San  Francisco,  33  Cal. 
134;  Phillips  v.  Denver,  19  Colo.  179,  41  Am. 
St.  Rep.  230,  34  Pac.  902;  Farmers*  Loan  a 
T.  Co.  v.  Ansonia,  61  Conn.  76,  23  Atl.  705; 
Alexandria  Canal  R.  ft  Bridge  Co.  v.  District 
of  Columbia,  5  Mackey,  376;  Covington  Gas- 
light Co.  v.  Covington.  92  Ky.  312,  17  S.  W. 
808 ;  State  v.  Mott,  61  Md.  297,  48  Am.  Rep. 
105;   Com.    v.    Stodder,   2  Cush.   562,   48   An. 
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It,  for  the  purpose  of  correcting  a  situation 
dangerous  to  the  life  of  persons  attempting 
to  use  the  street,  is  not  a  taking  or  dam- 
aging of  its  property  without  due  process  of 
law ;  nor  is  it  an  injury  for  which  compen- 
sation must  be  made. 

5.  The  jndarment  0f  the  legislature  ai 
to  the  propriety  of  requiring  a  rail- 
road company  to  conform  the  jgrade 
of  its  track*  at  a  street  crossing  to  that 
of  the  street  for  the  purpose  of  making  the 
crosslBg  more  safe  for  travelers  does  not 
conclude  all  inquiry  by  the  courts  as  to 
the  existence  of  facts  essential  to  support 
the  exercise  of  such  power. 

O.  The  court*  may  inquire  into  the 
reasonableness  or  unreasonableness 
of  municipal  ordinances,  where  they 
have  not  been  expressly  authorised  by  the 
legislature,  or  are  of  a  class  which  the 
legislature   itself  has  no   power  to  enforce. 


7.  The  question  as  to  the  reasonable- 
ness of  an  ordinance  is  one  of  law,  and 
not  of  fact ;  but  in  some  cases  the  facts  must 
be  established  before  the  question  can  be 
determined. 

8.  An  ordinance  reqnirtns;  a  railroad 
company  to  change  the  grade  of  its 
track  to  conform  with  that  of 
streets  which  it  crosses  is  unreasonable, 
where  the  changed  crossings  will  be  very 
little,  If  any,  more  safe  and  convenient  for 
the  public  than  the  old  ones,  while  the 
change  would  require  the  stopping  of 
travel  upon  the  road  while  it  was  being 
made,  cost  the  company  $50,000  for  labor, 
and  $80,000  for  constructing  a  sewer,  and, 
since  the  various  streets  are  not  on  the 
same  grade,  would  leave  the  roadbed  in  an 
undulating  condition,  dangerous  to  the  use 
of  the  road. 

9.  The    effect    of    the-    afcanye    of    the 


Dec.  679;  People  v.  Armstrong,  73  Mich.  288, 
2  L.  R.  A.  721,  16  Am.  St.  Rep.  578,  41  N. 
W.  275;  State,  North  Hudson  County  R.  Co., 
Prosecutors,  v.  Hoboken,  4V  N.  J.  L.  71 ; 
State,  Passaic  Water  Co.,  Prosecutor,  v.  Pater- 
son,  56  N.  J.  L.  471,  29  Atl.  185 ;  Ravenna  v. 
Pennsylvania  Co.  45  Ohio  St.  118,  12  N.  B. 
445;  Pittsburgh's  Appeal,  1  Monaghan  (Pa.) 
290,  16  Atl.  92;  Brenham  v.  Brenham  Water 
Co.  67  Tex.  542,  4  S.  W.  143. 

It  follows,  therefore,  that  the  power  of  any 
given  municipality  to  compel  a  railway  cor- 
poration to  change  the  grade  of  its  tracks  with- 
in the  municipal  limits  depends  primarily  up- 
on the  scope  and  breadth  of  the  authority 
given  It  by  the  legislature  In  the  municipal 
charter  or  other  pertinent  statutes.  For  in- 
stance : 

The  power  conferred  upon  a  municipal  cor- 
poration by  its  charter,  to  declare  what  shall 
constitute  a  nuisance,  and  to  prevent  and  abate 
nuisances ;  to  secure  the  safety  of  the  public  In 
the  running  of  railroad  trains  through  the  city ; 
to  require  the  owners  or  operators  of  rail- 
roads to  fence  them,  to  construct  cattle  guards, 
street  crossings,  and  viaducts,  and  keep  them 
in  repair  and  in  a  safe  condition  for  foot  and 
vehicular  travel ;  to  require  railroads  to  change 
the  location,  grade,  and  crossings  of  their 
tracks ;  to  compel  railroads  to  raise  or  lower 
their  tracks  to  conform  to  any  established 
grade,  and  to  build  bridges,  viaducts,  tunnels, 
and  approaches  to  and  across  their  rights  of 
way  at  street  and  alley  crossings;  to  open 
and  keep  clear,  ditches,  drains,  sewers,  and 
culverts ;  to  keep  gutters  and  crossings  clear ; 
to  prevent  the  laying  of  railroad  tracks  with- 
out permission,  and  to  require  the  removal 
thereof  if  so  laid ;  and  to  require  railroad 
tracks  and  switches  to  be  taken  up  and  re- 
located,— does  not  Invest  the  municipality 
with  unlimited  power  to  deal  with  all  the  rail- 
road crossings  in  the  city  alike,  and  to  enforce 
upon  the  railroads  a  particular  plan  and 
method  of  construction  of  elevated  tracks  at 
all  the  street  crossings,  regardless  of  the  dif- 
ferent conditions  and  circumstances  of  each. 
State  em  rel.  Indianapolis  v.  Indianapolis 
Union  R.  Co.  160  Ind.  45,  60  L.  R.  A.  831, 
66  N.  E.  163. 

This  grant  of  power  is,  however,  sufficiently 
broad  to  uphold  any  reasonable  ordinance  re- 
70  L.  R.  A. 


specting  a  change  of  railroad  grade  at  any  par- 
ticular crossing.       Ibid. 

And,  on  the  other  hand,  when  a  general  stat- 
ute of  the  state  respecting  street  railways 
provides  that  the  municipal  authorities  In 
municipalities  In  which  such  railways  are  lo- 
cated may,  from  time  to  time,  make  rules  and 
regulations  in  regard  to  the  railways,  req- 
uisite for  grading,  paving  and  repairing 
streets,  constructing  sewers,  drains,  reservoirs, 
and  crossings,  and  laying  gas  and  water  pipes 
in  the  streets  traversed  by  such  railways,  and 
to  prevent  obstructions  In  such  streets;  and 
a  city  charter  commits  to  the  common  council 
the  regulation,  supervision,  and  control  of  the 
city  streets, — a  street  railway  corporation 
using  the  streets  of  such  city  for  railway  pur- 
poses holds  its  franchise  in  subordination  to 
the  general  power  of  the  municipality  over  the 
streets.  Detroit  v.  Ft  Wayne  ft  E.  R.  Co.  90 
Mich.  646,  51  N.  W.  688. 

III.    Municipal  police  power  over  railroads  in 
public  streets. 

The  authority  of  a  municipality  to  abolish 
railway  crossings  at  the  grade  of  streets,  and 
to  require  the  railway  companies  to  elevate 
or  depress  their  tracks  above  or  below  the  sur- 
face of  public  streets  and  highways  to  con- 
serve and  guard  the  lives,  persona,  and  prop- 
erty of  the  people  using  the  streets,  rests  up- 
on the  police  power  of  the  state.  That  power 
cannot  be  bargained  away  or  limited,  either 
by  the  state  Itself,  or  by  any  political  govern- 
mental division  of  the  state  which  has  been 
Invested  with  it.  And  the  legislature  may 
delegate  audi  power  to  a  municipal  corpora- 
tion. Unless,  however,  the  legislature  does 
delegate  such  power  to  a  city,  the  city  cannot 
exercise  It.  State  em  rel.  Indianapolis  v.  In- 
dianapolis Union  R.  Co.  160  Ind.  45,  60  L. 
R.  A.  831,  66  N.  K.  163. 

In  Its  corporate  capacity,  a  city  ordinarily 
has  supreme  control  over  its  streets,  alleys,  and 
passageways,  and,  In  the  exercise  of  its  cor- 
porate functions,  the  exclusive  power  to  de- 
termine everything  connected  with  their  grad- 
ing, paving,  and  condition  according  to  Its 
best  judgment.  McHale  v.  Easton  ft  B.  Transit 
Co.   169  Pa.  416.   32  Atl.    461. 

The  rule  of  the  common  law  Is  that,  when 
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Statement  by  Davis,  Ch.  J. : 

This  is  an  action  to  recover  damages  for 
injuries  to  the  defendant  in  error  by  falling 
into  a  defectively  covered  coal  hole  in  a 
sidewalk.  At  the  close  of  the  plaintiff's 
testimony  in  the  court  of  common  pleas,  on 
motion  by  the  counsel  for  the  city,  the  court 
directed  the  jury  to  return  a  verdict  for 
the  defendant,  which  was  accordingly  done, 
and  judgment  was  rendered  on  the  verdict 
for  the  defendant,  the  plaintiff  in  error 
here.  On  the  trial  the  plaintiff  offered  to 
prove  by  a  witness,  one  Mary  Pauli,  that, 
a  few  days  before  the  plaintiff  was  injured, 
the  witness  fell  into  the  same  place,  and 
was  hurt,  and  that  a  policeman  came  along, 
and  she  called  his  attention  to  the  hole. 
When  the  witness  was  asked  to  state  the 
<K>nversation  with  the  policeman,  and  what 
took  place  at  that  time,  the  counsel  for  the 
city  objected,  and  the  court  sustained  the 
objection,  and  instructed  the  jury  to  dis- 
regard whatever  the  witness  had  said  in 
relation  to  a  policeman.  The  plaintiff's 
counsel  stated  that,  if  permitted,  the  plain- 
tiff expected  to  prove  that  a  policeman 
came  there  just  after  the  witness  got  out  of 
the  hole,  and  she  told  him  that  she  stepped 
on  the  cover  of  that  hole,  and  that  it 
tipped  up  and  slid  out  of  place  and  she 
fell  in  the  hole;  and  that  thereupon  the 
policeman  went  into  the  building  in  front  of 
which  the  coal  hole  was,  and  a  man  came 
out  with  him,  and  was  shown  the  coal  hole 
with  the  cover  off,  by  the  policeman,  and  by 
him  was  told  that  he  must  make  it  secure ; 
and  that  the  man  said  to  the  policeman 
that  he  could  not  fasten  it  because  the 
fastening  was  broken.  Thereupon  the 
plaintiff  offered  in  evidence  rule  No.  150 
of  the  rules  and  regulations  of  the  police 
force  of  the  city  of  Cleveland,  counsel  for 
the  defendant  conceding  in  open  court  that 
the  said  rule  was  one  of  the  rules  and 
regulations  of  the  police  force  of  the  city  of 
Cleveland,  and  that  it  was  in  force  on  June 
25,  1895.  Said  rule  is  as  follows:  "He 
shall  note  all  street  and  sidewalk  obstruc- 
tions, all  defects  therein  from  which  ac- 
cidents may  occur,  removing  them  when 
practicable,  and  when  necessary,  and  no 
light  is  furnished,  place  a  good  and  suffi- 
cient light,  so  that  obstructions  can  be 
plainly  seen ;  all  places  for  which  temporary 
permits  are  granted  for  building,  or  when 
openings  or  excavations  are  being  made,  and 
not  suffer  them  to  be  continued  without  the 
proper  permits  being  granted,  authorizing 
the  same,  and  shall  cause  suitable  accommo- 
dations to  be  provided  for  the  public  travel ; 
all  coal  holes  being  left  exposed  or  insecure ; 
all  street  lamps  not  lighted  at  proper  time 
or  too  early  extinguished,  when  not  clean, 
or  not  giving  sufficient  light;  all  wooden 
70  L.  R.  A. 


buildings  erected  contrary  to  law,  or  any- 
building  defectively  built  or  becoming  un- 
safe; or  where  any  noisome,  dangerous,  or 
unwholesome  trade  is  carried  on;  and  all 
nuisances  or  violations  of  the  health  or- 
dinance; and  all  other  matters  relating  to 
the  safety,  health,  or  convenience  of  the 
public,  or  to  the  interests  of  the  city,  and 
in  all  cases  of  complaint  by  citizens,  with 
residence  of  complainant,  shall  make  report 
thereof."  The  defendant  objected  to  the  ad- 
mission of  said  rule  as  evidence,  because 
the  same  is  incompetent  and  irrelevant, 
which  objection  was  sustained  by  the  court. 
For  the  exclusion  of  the  proffered  evidence 
aforesaid  and  for  directing  a  verdict  for  the 
defendant  the  circuit  court  reversed  the 
judgment  of  the  court  of  common  pleas, 
and  in  this  proceeding  the  city  seeks  the 
reversal  of  the  judgment  of  the  circuit 
court  and  the  affirmance  of  the  judgment  of 
the  court  of  common  pleas. 

Messrs.  N.  D.  Baker,  C.  J.  Estep,  H.  F. 
Payer,  George  S.  Addams,  and  W.  A. 
Carey,  for  plaintiff  in  error: 

The  city,  in  the  execution  of  its  govern- 
mental powers,  is  compelled  by  statute  to 
have  policemen,  firemen,  etc.,  but,  in  ap- 
pointing them,  the  city  is  only  carrying  out 
a  political  duty,  and  they  are  not  agents  of 
the  city,  but  of  the  state. 

Western  College  v.  Cleveland,  12  Ohio  St. 
375 ;  Wheeler  v.  Cincinnati,  19  Ohio  St.  19, 
2  Am.  Rep.  368;  Chase  v.  Cleveland,  44 
Ohio  St.  505,  58  Am.  Rep.  843,  9  N.  E. 
225;  Robinson  V.  Greenville,  42  Ohio  St. 
625,  51  Am.  Rep.  857-,  Shearm.  &  Redf. 
Neg.  5th  ed.  §  291. 

Messrs.  W.  S.  Kerrnisa  and  F.  A. 
Beeeher  for  defendant  in  error. 

Davis,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  in  error  has  filed  no  brief 
in  this  case,  and  is  probably  relying  on  the 
reported  opinion  of  the  circuit  court  (25 
Ohio  C.  C.  457 )  and  the  cases  cited  therein. 
We  have  examined  all  of  these,  and  also  as 
many  other  cases  upon  the  questions  here 
involved  as  we  could  find.  The  question 
presented  is  whether  the  knowledge  of  a 
policeman  concerning  the  defective  nature 
of  the  covering  over  the  hole  in  the  side- 
walk is  such  notice  to  the  municipality  as 
to  make  the  latter  responsible  for  damages 
resulting  from  the  defect.  It  may  be  ac- 
cepted as  the  general  rule  that  the  munici- 
pal corporation  will  be  liable  if  knowledge 
of  the  defect  is  brought  home  to  an  officer 
or  employee  who  has  some  duties  to  perform 
in  regard  to  the  removal  of  defects  or  ob- 
structions in  the  streets.  Accordingly,  it 
has  been  held  that  knowledge  of  a  defect 
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or  obstruction  by  a  policeman,  where  he  is 
properly  charged  with  duties  with  respect 
to  the  removal  of  the  defect  or  obstruction, 
is  notice  to  the  corporation.  Even  as  to 
the  proposition  as  thus  stated,  there  is  not 
entire  harmony  among  the  courts  which 
have  considered  this  question;  but,  as  the 
authors  of  a  leading  treatise  put  it :  "  We 
think  that,  upon  principle,  a  city  ought  not 
to  be  charged  with  actual  notice  in  any 
case  unless  the  officer  or  person  having  the 
knowledge  is  in  some  way  charged  with  the 
duty  of  maintaining,  repairing,  or  looking 
after  the  streets."  Elliott,  Roads  and 
Streets,  2d  ed.  §  629.  The  fundamental 
proposition  in  cases  of  this  kind  is  that 
notice  to  the  agent  is  notice  to  the  princi- 
pal, provided  that  the  notice  must  have 
reference  to  matters  within  the  scope  of  the 
agent's  authority.  For  example,  in  Walker 
v.  Hannibal  d  St.  J.  R.  Co.  121  Mo.  575,  24 
L.  R.  A.  363,  42  Am.  St.  Rep.  547,  26  S.  W. 
360,  where  the  plaintiff  was  injured  by  a 
drill  thrown  from  a  car  by  the  baggage 
man,  it  was  held  that  knowledge  by  the 
conductor,  who  had  no  authority  over  the 
baggage  man,  that  the  latter  was  in  the 
habit  of  carrying  drills  for  a  lime  com- 
pany, and  putting  them  off  at  its  quarry, 
was  not  notice  to  the  railway  company. 

In  determining  the  extent  of  a  police 
patrolman's  authority,  it  will  be  necessary 
to  go  back  to  the  origin  of  his  authority. 
The  police  power  relates  to  the  public 
peace,  good  order,  and  welfare,  and  to  the 
public  health.  It  is  a  power  which  is  in- 
herent in  the  sovereignty  of  the  state,  and 
it  can  be  exercised  only  by  authority  from 
the  legislature.  "Municipal  corporations, 
in  their  public  capacity,  possess  such 
powers,  and  such  only,  as  are  expressly 
granted  by  statute,  and  such  as  may  be 
implied  as  essential  to  carry  into  effect 
those  which  are  expressly  granted." 
Ravenna  v.  Pennsylvania  Co.  45  Ohio  St. 
118,  12  N.  E.  445.  It  follows  that,  unless 
we  can  find  in  the  statutes  a  distinct  right 
to  do  so,  a  municipal  corporation  can 
neither  enlarge  nor  restrict  the  duties  of 
the  police  department  as  commonly  under- 
stood. Section  1692  of  the  Revised 
Statutes,  which  was  in  force  at  the  time  of 
the  injury  to  the  defendant  in  error  ( Bates' 
Anno.  Stat.  3d  ed. ) ,  provided  that :  "  In 
addition  to  the  powers  specifically  granted 
in  this  title,  and  subject  to  the  exceptions 
and  limitations  in  other  parts  of  it,  cities 
and  villages  shall  have  the  general  powers 
enumerated  in  this  section,  and  the  council 
may  provide  by  ordinance  for  the  exercise 
and  enforcement  of  the  same;  "  and  with 
relation  to  the  police  the  general  power 
prescribed  in  that  section  is  as  follows: 
"(29)  To  organize  and  maintain  a  police 
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department."  That  is  the  whole  of  it; 
simply  to  organize  and  maintain  a  police 
department.  There  is  not  even  a  suggestion 
here  of  power  in  a  municipality  to  define 
the  limits  of  police  department  duties.  But 
the  legislature  itself,  elsewhere  in  the  same 
title,  specifically  did  this.  The  city  was 
then  governed  under  a  special  law,  which 
has  since  been  repealed.  By  that  act  the 
police  department  was  placed  under  the 
control  of  an  officer,  who  was  called  the 
"  director  of  police,"  and  he  was  invested 
with  the  power  formerly  vested  in  the 
board  of  police  commissioners;  and  it  was 
provided  that  "  all  the  provisions  of  law 
pertaining  to  the  said  police  and  health  de- 
partments shall  apply  to  the  police  depart- 
ment, and  be  administered  by  the  director 
thereof."  Sections  1545-40,  1545-47,  Rev. 
Stat.  (Bates'  Anno.  Stat.  3d  ed.)  The  gen- 
eral duties  of  the  police  force  were  defined 
in  §  1934,  Rev.  Stat,  as  follows:  "The 
board  [director]  of  police  and  the  police 
force  hereby  constituted  shall  .  .  .  pre- 
serve the  public  peace,  prevent  crime,  arrest 
offenders,  protect  rights  of  persons  and 
property,  guard  the  public  health,  preserve 
order,  remove  nuisances  existing  in  the 
streets,  .  .  .  report  all  leaks  or  other 
defects  in  water  pipes  and  sewers  to  the 
proper  authorities,  .  .  .  and  generally 
obey  and  enforce  all  ordinances  of  the  city 
council,  criminal  laws  of  the  state  and  of 
the  United  States'."  Three  things  are  evi- 
dent in  this  legislation:  First.  That  the 
authority  of  the  police  is  derived  directly 
from  the  state,  and  not  from  the  munici- 
pality. Second.  That  there  is  no  direction 
to  repair  or  report  to  the  proper  authorities 
a  defect  in  the  streets  or  sidewalks,  al- 
though there  is  such  a  duty  imposed  as  to 
defects  in  water  pipes  and  sewers.  "  Ex- 
pre88io  unius  est  exclusio  alterius."  Third. 
That  the  "  nuisances  existing  in  the 
streets  "  which  the  police  force  is  required 
by  this  section  to  remove  are  public  nui- 
sances, such  as  are  defined  in  and  punished 
under  §  6921,  Rev.  Stat.,  or  such  as  may  be 
properly  declared  by  ordinance  of  the  coun- 
cil under  §  1692,  ut  supra.  The  statute 
does  not  refer  to  private  nuisances  except 
in  the  requirement  to  report  all  leaks  or 
other  defects  in  water  pipes  and  sewers.  In 
§  .1933,  which  prescribes  the  duties  of  the 
head  of  the  department,  it  is  provided  that 
"  it  shall  be  the  duty  of  the  board  at  all 
times,  when  consistent  with  the  rules  and 
regulations  of  the  same,  ...  to  fur- 
nish all  the  information  desired,  and  comply 
with  all  the  requests  made  by  the  city 
council  or  mayor,"  etc.  The  information 
which  is  here  required  to  be  given  is  not 
to  the  department  of  public  works,  which 
was  expressly  charged  with   the  care  and 
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repair  of  the  streets  of  the  city,  but  to  the 
council,  upon  its  desire  and  request,  and 
subject  to  the  judgment  of  the  head  of  the 
department  of  police,  as  to  whether  the 
giving  of  such  information  would  be  con- 
sistent with  the  rules  and  regulations  of  the 
department  and  with  the  requirements  of 
the  statutes.  No  subordinate  is  given  the 
right  to  give  such  information;  and,  con- 
ceding, for  the  purposes  of  the  argument, 
that  he  could  be  given  such  right  by  or- 
dinance or  resolution  of  the  council,  it  does 
not  appear  in  this  case  that  such  ordinance 
or  resolution  existed.  Conceding,  for  the 
sake  of  the  argument,  that  the  municipality 
could  make  the  police  department  jointly 
responsible  for  the  care  of  the  streets  with 
the  department  of  public  works,  or  that  it 
could,  without  a  grant  of  power  from  the 
general  assembly,  make  the  officers  of  the 
police  department  the  city's  agents  for  any 
purpose  connected  with  the  duty  of  the  cor- 
poration to  keep  its  streets  open,  in  repair, 
and  free  from  nuisance,  yet,  this  being  a 
legislative  power,  it  must  at  least  be  done 
by  ordinance  (§  1692,  ut  supra),  and  none 
is^shown  here.  All  of  the  cases  relied  upon 
as  authority  by  the  circuit  court,  we  be- 
lieve, were  cases  in  which  the  authority 
of  the  officer  was  given  through  both 
statute  and  ordinance.  Denver  v.  Dean, 
10  Colo.  375,  3  Am.  .St.  Rep.  594,  10 
Pac.  30;  Rehberg  v.  Xetc  York,  91  N.  Y. 
137,  43  Am.  Rep.  657;  Goodfellow  v.  Xew 
York,  100  N.  Y.  15,  2  N.  E.  462.  The 
same  condition  of  the  facts  appears  in  all 
of  the  following  cases  in  which  a  municipal 
corporation  was  held  to  have  notice  through 
the  knowledge  of  a  policeman:  Twogood  v. 
New  York,  102  N.  Y.  216,  6  N.  E.  275: 
Cummings  v.  Hartford,  70  Conn.  115,  38 
Atl.  916;  Carrington  v.  St.  Louis,  89  Mo. 
208,  58  Am.  Rep.  108,  1  S.  W.  240 ;  Hayes  v. 
West  Bay  City,  91  Mich.  418,  51  N.  W. 
1067;  Columbus  v.  Ogletrec,  96  Ga.  177,  22 
S.  E.  709;  Columbus  v.  Ogletree,  102  Ga. 
293,  29  S.  E.  749.  We  have  found  no  clear 
and  well-defined  exception  to  this  current  of 
authority. 

The  rule  which  was  offered  in  evidence  by 
the  plaintiff  below  was  conceded  to  be  one 
of  the  rules  and  regulations  of  the  police 
force  of  the  city;  but  it  stands  by  itself, 
unsupported  by  any  act  of  the  general  as- 
sembly or  any  ordinance  of  the  city  council, 
valid  or  invalid,  so  far  as  appears  in  this 
record.  We  are  bound  to  presume  that  the 
rule  was  made  under  favor  of  §  1937  of  the 
Revised  Statutes  as  then  fh  force,  which  pro- 
vided that  "  the  qualification,  enumeration, 
and  distribution  of  duties  ...  of  each 
member  of  the  police  force  shall  be  par- 
ticularly defined  and  prescribed  by  rules 
and  regulations  of  the  board  [director]. " 
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It  therefore  seems  to  be  merely  a  rule  for 
the  government  and  convenience  of  the  po- 
lice department.  It  requires  the  policeman 
to  "  note "  and  do  certain  things,  "  and  in 
all  cases  of  complaint  by  citizens,  with  res- 
idence of  complainant,  shall  make  report 
thereof."  To  whom  shall  he  report?  Pre- 
sumably to  his  superior  officer.  For  what 
purpose?  To  advise  the  department  as  to 
matters  which  might  come  within  the  scope 
of  its  duties.  The  policeman  is  required  to 
remove  all  defects  from  street  or  sidewalk 
"when  practicable,"  which  means,  as  we 
construe  it,  when  it  can  be  immediately, 
conveniently,  and  readily  done  without  in- 
terfering with  the  customary  duties  of  a 
policeman.  He  is  required  to  note  all  coal 
holes  left  exposed  or  insecure,  and  all  nui- 
sances or  violations  of  the  health  ordinance, 
because  these,  as  well  as  the  other  things 
which  he  is  required  to  "  note,"  may  involve 
such  a  breach  of  city  ordinances  as  to  call 
for  intervention  by  the  police.  So  that  the 
policeman's  duty  under  this  rule  is  strictly 
police  duty,  and  not  street  repair  duty ;  and 
in  the  absence  of  any  showing,  or  offer  to 
show,  that  the  city  had  authority  to  make  a 
policeman  its  agent  in  matters  relating  U> 
keeping  its  streets  and  sidewalks  in  repair, 
and  that  it  had,  by  ordinance,  made  him 
such  agent,  such  rule  was  properly  rejected 
by  the  trial  court;  and  that  court  did  not 
err  in  directing  a  verdict  for  the  defendant, 
and  in  rendering  judgment  for  the  city  upon 
such  verdict.  Accordingly,  the  judgment 
of  the  Circuit  Court  is  reversed,  and  the 
judgment  of  the  Court  of  Common  Pleas  is 
affirmed. 

Shauck,  Price,  Summers,  and  Spear, 

JJ.,  concur. 


Thornton   A.    RODEFER    et   al,    Plffs.    in 
Err., 


PITTSBURG,  OHIO  VALLEY,  &  CINCIN- 
NATI  RAILROAD   COMPANY. 


(. 


.Ohio.. 


.) 


*  A  nidingr  or  switch  constructed  by  a 
railroad  company  from  its  road  to  a 

manufactory,  at  the  expense  and  over  the 

*  Headnote  by  the  Cocjkt. 


Note. — As  to  revocabllity  of  license  to  main- 
tain burden  on  land,  see,  In  this  series,  Hodg- 
klns  v.  Farrlngton,  5  L.  R.  A.  200;  Wilson  v. 
St.  Paul,  M.  &  M.  R.  Co.  4  L.  R.  A.  378 ;  Van- 
nest  v.  Fleming,  8  L.  R.  A.  277;  Chicago  & 
I.  Coal  R.  Co.  v.  Hall.  23  L.  R.  A.  231 ;  Ewlng 
v.  Rhea,  52  L.  R.  A.  140 ;  Hicks  Bros.  v.  Swift 
Creek  Mill  Co.  57  L.  R.  A.  720,  and  note  to 
Plfer  v.  Brown.  49  L.  R.  A.  497. 
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land  of  the  latter,  solely  for  its  benefit,  and 
for  the  sole  purpose  of  affording  It  facilities 
for  receiving  and  shipping  freight,  and  under 
a  written  agreement  silent  as  to  the  length 
of  time  it  Is  to  remain,  may  not  be  main- 
tained by  the  railroad  company  against  the 
objection  of  the  owner  of  the  manufactory ; 
the  agreement,  so  far  as  the  right  of  the 
railroad  company  is  concerned,  being  merely 
a  license,  revocable  at  the  option  of  the 
licensor  or  his  grantee. 

(April    11,    1905.) 

ERROR  to  the  Circuit  Court  for  Belmont 
County  to  review  a  judgment  reversing 
a  judgment  of  the  Court  of  Common  Pleas 
in  favor  of  defendants  in  an  action  brought 
to  enjoin  the  removal  of  a  railroad  siding. 
Reversed. 

Statement  by  Summers,  J. : 

On  the  15th  day  of  January,  1883,  the 
Bellaire  Window  Glass  Works,  the  Bel- 
laire  Goblet  Company,  and  Rodefer  Bros, 
entered  into  the  following  contract  with  the 
Ohio  Valley  Railway  Company: 

"  Memorandum  of  agreement  entered  into 
this  15th  day  of  May,  1883,  by  and  be- 
tween the  Bellaire  Window  Glass  Works, 
the  Bellaire  Goblet  Company,  and  Rodefer 
Brothers,  of  the  first  part,  and  the  Ohio 
Valley  Railway  Company,  of  the  second 
part,  in  relation  to  the  contract  for  a  rail- 
road from  a  connection  with  the  Cleveland 
A  Pittsburgh  Railroad  Company  through 
South  Bellaire,  as  follows: 

"  For  the  consideration  hereinafter  men- 
tioned, said  parties  of  the  first  part  agree 
to  pay  to  said  Ohio  Valley  Railway  Com- 
pany the  following  sums,  to  wit:  The  said 
Bellaire  Window  Glass  Works,  the  sum  of 
$2,000;  Rodefer  Brothers,  $1,250;  $250  of 
the  sums  subscribed  by  Rodefer  Brothers 
shall  not  be  payable  for  six  months  after 
the  time  fixed  for  payment  of  the  other 
amounts,  said  sums  to  be  paid  on  the  con- 
dition that  the  railway  company  shall,  on 
or  before  the  1st  day  of  December  next, 
and  before  any  standard  gauge  track  shall 
be  constructed  between  the  points  herein- 
after named,  construct  its  own  road  from 
the  point  of  connection  with  the  Balti- 
more &  Ohio  Railroad  track,  on  the  property 
of  the  Bellaire,  Zanesville,  &  Cincinnati 
Railway  Company  to  a  point  near  the  Bel- 
mont coal  works  in  South  Bellaire.  Said 
sums  to  be  paid  within  thirty  days  from 
the  time  said  track  is  ready  for  use  between 
said  points. 

"  It  is  further  agreed  that  said  railway 
company  shall  construct  a  siding  or  switch 
from  a  point  in  the  main  track  on  the  lands 
of  Jacob  Heatherington  into  and  through 
Union  street,  in  South  Bellaire,  to  the  north 
line  of  the  lands  of  the  Bellaire  Window 
Glass  Works,  and  also  a  siding  on  the  lands 
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of  Rodefer  Brothers,  at  their  glass  works. 
Said  parties  of  the  second  part  to  provide 
the  necessary  right  of  way  for  the  said 
first  mentioned  sidings  or  switches,  and  the 
same  to  be  constructed  on  or  before  the  1st 
day  of  December,  1883,  or  as  soon  thereafter 
as  said  right  of  way  can  be  provided  by 
said  parties  of  the  second  part.  Said 
Rodefer  Brothers  are  to  furnish  the  right 
of  way  for  last-named  siding. 

"  It  is  further  agreed  that  no  transfer 
charges  shall  be  made  on  business  passing 
between  the  Ohio  Valley  Railway  Company 
and  the  Cleveland  &  Pittsburgh  Railroad 
Company,  in  or  out. 

44  It  is  further  agreed  that,  until  con- 
nection shall  be  made  with  the  Cleveland  & 
Pittsburgh  Railroad,  said  Ohio  Valley  Rail- 
way Company  shall  receive  from  and  de- 
liver to  any  other  standard  gauge  railroad 
company  connecting  therewith  at  Bellaire, 
all  loaded  and  empty  cars  at  a  charge  not 
to  exceed  $2  a  car  for  loaded  cars  and  no 
charge  for  empty  cars.  And  if  said  railway 
company  shall  fail  to  furnish  the  motive 
power  to  handle  said  cars,  said  parties  of 
the  first  part  may  employ  the  motive  power 
of  any  other  railroad  company  to  do  said 
work  at  customary  rates,  at  the  cost  of  the 
Ohio  Valley  Railway  Company,  and  shall 
have  the  use  of  its  tracks  for  said  work, 
and  pay  said  Ohio  Valley  Railway  Company 
therefor  the  rates  above  specified. 

"  It  is  further  agreed  that  if  the  Balti- 
more &  Ohio  Railroad  refuses  to  connect 
with  said  Ohio  Valley  Railway  Company  at 
the  northern  boundary  of  the  property  of 
the  Bellaire,  Zanesville,  &  Cincinnati  Rail- 
way Company,  and  the  Ohio  Valley  Railway 
Company  shall  fail  to  furnish  the  motive 
power  to  furnish  said  power  as  afore- 
said, then  said  parties  of  the  first  part 
shall  have  the  said  connection  laid  and 
use  said  track  on  the  terms  above  specified 
until  said  Ohio  Valley  Railway  Company 
shall  make  connection  with  the  Cleveland  & 
Pittsburgh  Railroad  Company. 

"  It  is  further  agreed  tHat  all  the  condi- 
tions of  this  agreement  applying  to  the 
Ohio  Valley  Railway  Company  shall  apply 
to  any  lessee  or  successor  of  said  Ohio 
Valley  Railway  Company. 

"  It  is  further  agreed  that  said  parties  of 
the  first  part,  or  either  of  them,  shall  be 
entitled  to  receive  stock  of  said  Ohio  Valley 
Railway  Company  at  par  for  the  amount 
paid  by  them  respectively,  if  they  or  either 
of  them  so  elect  at  the  time  of  making 
said  payments. 

"And  it  is  further  agreed  that  if  said 
tracks  shall  not  be  constructed  within  the 
time  above  specified  and  on  the  conditions 
aforesaid,  then  this  agreement  shall  be 
void." 
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R.  A.  121,  44  N.  W.  7;  People  v.  Detroit, 
G.  H.  d  M.  R.  Co.  79  Mich.  471,  7  L.  R.  A. 
717,  44  N.  W.  934;  Chicago  d  O.  T.  R.  Co. 
v.  Hough,  61  Mich.  507,  28  N.  W.  532; 
Grand  Rapids  v.  Grand  Rapids  d  I.  R. 
Co.  58  Mich.  641,  26  N.  W.  159;  Massachu- 
setts C.  R.  Co.  v.  Boston,  C.  d  F.  R.  Co. 
121  Mass.  124;  Old  Colony  d  F.  River  R. 
Co.  v.  Plymouth  County,  14  Gray,  155; 
State,  Central  R.  Co.,  Prosecutor,  v.  Bay- 
onne,  51  N.  J.  L.  428,  17  *t\.  971;  North- 
em  C.  R.  Co.  v.  Baltimore,  46  Md.  445; 
Chicago,  B.  d  Q.  R.  Co.  v.  Chicago,  166 
U.  S.  226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep. 
581. 

Mr.  R.  D©  Armond  also  for  plaintiff  in 
error. 

Messrs.  W.  T.  Henry  and  James  J. 
Collins  for  defendant  in  error. 


Williams,  J.,  delivered  the  opinion  of 
the  court: 

Section  54  of  the  charter  of  the  city  of 
Dallas  gave  to  the  city  council  control  and 
power  over  the  streets,  alleys,  crossings, 
and  highways  of  the  city,  and  power  to 
abate  or  remove  all  encroachments  or  ob- 
structions thereon;  to  open,  widen,  extend, 
regulate,  grade,  pave  the  streets,  and  to 
protect  same  from  encroachments  and  in- 
jury of  any  kind  whatsoever.  Section  59 
conferred  power  to  regulate,  establish,  and 
change  the  grade  of  all  sidewalks,  streets, 
and  premises,  and  to  require  and  compel 
the  filling  up  and  raising  same.  Section 
113  gave  authority  "  to  direct  and  control 
the  laying  and  construction  of  railroad 
tracks,  turnouts  and  switches,  and  to  re- 
quire that  they  be  constructed  and  laid  so 


or  fixtures  remain  In  the  prohibited  condition, 
is,  so  far  as  it  operates  to  penalise  or  punish 
Individually  a  superintendent,  so  clearly  un- 
reasonable and  oppressive  as  to  be  void. 
Oxanna  v.  Allen,  90  Ala.  468,  8  So.  79. 

A  street  railway  that  has  been  required  to 
lay,  and  Is  operating,  its  track  In  the  middle 
of  a  city  street,  cannot  be  compelled  to  take  up 
and  relay,  or  to  remove,  such  track  merely  to 
accommodate  and  facilitate  the  laying  of  a 
sewer  in  the  middle  of  such  street,  when  the 
sewer  may  just  as  well  be  built  along  the  side. 
Des  Moines  City  R.  Co.  v.  Des  Moines,  90 
Iowa,  770,  26  L.  R.  A.  767,  58  N.  W.  906. 

A  municipal  corporation  may  have  ample 
power  to  compel  a  railroad  corporation  to 
change  Its  grade  at  any  particular  street  cross- 
ing in  the  city  for  the  safety  and  welfare  of 
the  public,  and  yet  lack  the  power  to  coerce 
the  company  Into  making  a  general  change  In 
Its  entire  city  trackage.  State  ex  rel.  Indian- 
apolis v.  Indianapolis  Union  R.  Co.  160  Ind. 
45.  60  L.  R.  A.  831,  66  N.  E.  163. 

A  municipality  empowered  to  prevent  and 
remove  nuisances,  to  keep  streets  In  repair, 
and  to  adopt  all  regulations  necessary  to  these 
ends,  has  jurisdiction,  doubtless,  to  adopt 
a  reasonable  ordinance  making  It  unlawful  for 
street  car  companies  to  permit  their  roadbeds, 
tracks,  and  other  fixtures  In  the  municipality 
to  remain  so  high  above  the  surface  of  the 
street 8  as  to  discommode,  seriously  to  incon- 
venience, and  to  Interfere  with,  public  travel 
and  the  free  and  easy  passage  of  vehicles  un- 
der proper  sanctions  and  penalties;  but  It  has 
no  power  to  visit  the  consequences  of  violating 
such  an  ordinance  upon  the  Individual  em- 
ployees of  the  offending  company  by  making 
them  thereby  guilty  of  a  misdemeanor  and 
personally  subject  to  fine.  Oxanna  v.  Allen, 
90  Ala.  468,  8  So.  79. 

VI.  Effect  of  provisions  in  the  franchise  grant. 

When,  by  the  terms  of  the  franchise  under 
which  a  street  railway  company  Is  granted  the 
right  to  occupy  streets  with  Its  tracks.  It  Is 
laid  under  obligation  to  pave,  repair,  and 
conform  to  present  and  future  grades,  and  the 
municipality  reserves  •  the  right  to  alter  the 
srrndes  and  establish  new  grades  at  will,  such 
street  railway  company,  by  accepting  the  fran- 
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chlse  and  operating  under  it,  becomes  bound, 
by  contract,  to  change  the  grade  of  its  track 
to  conform  to  new  grades  established  in  the 
streets  it  occupies.  Little  Rock  v.  Citizens* 
Street  R.  Co.  56  Ark.  28.  19  S.  W.  17;  Dis- 
trict of  Columbia  v.  Washington  &  G.  R.  Co. 
1  Mackey,  361 ;  District  of  Columbia  v.  Wash- 
ington &  G.  R.  Co.  4  Mackey,  214. 

If  a  municipal  ordinance  which  grants  a 
street  railway  company  a  franchise  to  use  the 
streets  provides  that  the  company  shall  keep 
In  repair,  between  its  tracks  and  for  a  stated 
distance  on  each  side,  the  streets  and  avenues 
traversed,  and  that.  In  case  the  grade  is 
changed,  the  new  grade  will  be  conformed  to. 
the  company  is  bound  by  Its  contract  to  grade 
and  repave  when  a  needed  regradlng  and  new 
pavement  are  ordered  by  the  municipality 
under  reasonable  and  proper  conditions.  Me- 
Keesport  v.  McKeesport  Pass.  R.  Co.  158  Pa. 
447.    27   Atl.   1006. 

If  the  ordinance  which  grants  a  street  rail- 
way franchise  requires  the  roadbed  at  all 
times  to  correspond  with  the  actual  grades  of 
the  streetB  It  occupies,  and  the  railway  to  lie 
constructed  and  operated  on  such  grades  as 
exist,  or  may  afterwards  be  established  by  the 
city ;  and  reserves  the  right  to  the  municipality 
to  change  the  grades  at  any  time;  and  binds 
the  railway  company,  whenever  a  change  of 
grade  Is  m--.de.  to  relay  Its  track  to  correspond 
thereto,  at  its  own  expense, — the  corporation  is 
obliged  by  its  own  contract  to  bear  the  whole 
cost  of  raising  Its  roadbed  and  track  whenever 
a  street  grade  Is  changed.  Ashland  Street  R. 
Co.  v.  Ashland,  78  Wis.  271,  47   N.  W.  619. 

When  a  city  has  statutory  authority  to 
grade,  repair,  keep  in  repair,  and  improve  the 
streets,  it  Is  competent  to  establish  a  new 
grade  In  a  street  occupied  by  a  railroad  under 
a  franchise  It  has  granted :  and  the  railroad 
will  be  bound  to  accept  and  conform  to  the 
new  grade,  when  It  has  no  contract  or  promise 
from  the  city  to  abstain  from  making  the 
change,  and  such  change  Is  ordered  before  the 
railway  company  begins  the  work  of  making  its 
road  accord  with  the  old  grade.  Karat  v.  St. 
Paul,  S.  &  T.  F.  R.  Co.  22  Minn.  118. 

But  stipulations  in  a  contract  between  a 
city  and  a  street  railway  company,  under 
which  the  latter  occupies .  certain  city  streets, 
that  the  railway  roadbed  shall  be  kept  at  all 
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as  to  interfere  as  little  as  possible  with  the 
ordinary  travel  and  use  of  the  streets,  and 
to  require  that  they  be  kept  in  repair.  To 
regulate  the  use  of  locomotive  engines,  to 
direct  and  control  the  location  of  cable  and 
other  street  and  railroad  tracks,  and  all 
steam  railroad  tracks,  and  to  require  rail- 
way companies  of  all  kinds  to  construct,  at 
their  own  expense,  such  bridges,  turnouts, 
culverts,  crossings  and  other  things,  as  the 
city  council  may  deem  necessary.  To  regu- 
late the  speed  of  all  railroad  trains  within 
the  city  limits,  and  their  stops  at  street 
crossing*,  a,tt4  tfl  require  said  companies  to 
keep  the  stre$t%  through  which  they  run  in 
repair,  and  to  Hgfct  the  same  whenever 
deemed  necessary,  an4  to  prescribe  the  kind 
of   light  to   be   use^  and   to   levy    special 


taxes  or  assessments  against  such  roads 
for  street  improvements,  the  same  as 
against  property  owners."  Section  158 
provided  a  method  by  which  the  city  coun- 
cil was  empowered  to  "  grade,  fill,  raise,  re- 
pair, macadamize,  remacadamize,  pave,  re- 
pave,  or  otherwise  improve "  its  avenues, 
streets,  and  alleys,  and  provided  that  all 
such  improvements  should  be  entirely  at 
the  cost  of  the  city,  except  that  the  owners 
of  railroads  operated  "  on  such  Btreet,  ave- 
nue, or  alley "  were  required  to  pay  for 
improving  the  part  of  the  streets  between 
the  rails  and  between  the  tracks  and  for  2 
feet  on  each  side  of  the  rails,  etc.,  to  secure 
and  enforce  which  payment  a  procedure  is 
prescribed.  On  the  23d  day  of  November, 
1901,  this  action  was.  begun  by  the  city  for 


times  in  good  repair  and  up  to  the  street 
levels,  and  that  In  no  case  shall  the  roadbed  be 
above  or  below  grade  after  the  street  it  occu- 
pies has  been  graded,  do  not  require  the  com- 
pany to  grade,  or  contribute  to  the  cost  of 
grading,  but  only  to  conform  to  and  keep  its 
roadbed  level  with  grades  made  by  the  munic- 
ipality. Galveston  v.  Galveston  City  R.  Co.  46 
Tex.  435;  Galveston  City  R.  Co.  v.  Nolan,  53 
Tex.   139. 

VII.  Effect  of  franchises  given  by  the  state. 

In  some  states  the  fact  that  a  railroad 
company  occupying  city  streets  has  obtained 
Its  franchise  directly  from  the  state,  Instead 
of  from  the  municipality,  is  considered  not  to 
make  any  material  difference  in  respect  of 
the  general  powers  of  the  municipality  and  ob- 
ligations of  the  railroad  company  relating  to 
street  grades. 

Although  a  railway  corporation  holds  Its 
franchises  as  a  carrier  of  passengers,  and  Is 
authorized  to  keep,  maintain,  and  use  its 
tracks  for  that  purpose  by  direct  legt^Mtlve 
sanction  without  consent  or  permission  of  a 
municipality  within  which  It  operates,  still, 
such  municipality,  under  the  ordinary  powers 
of  local  government  and  In  virtue  of  Its  control 
over  the  public  streets  and  highways,  may 
adopt  and  enforce  reasonable  regulations  for 
the  preservation  and  safety  of  Its  streets,  re- 
quiring the  tracks  to  conform  to  grade,  to  be 
laid  under  official  supervision,  to  be  cleared  of 
snow,  to  be  kept  in  repair  between  the  rails, 
etc.,  for  the  company  enjoys  and  holds  its  privi- 
leges In  the  streets  subject  to  such  regulations 
as  are  reasonably  proper  and  necessary  to 
the  common  use  of  the  streets  for  both  street 
railway  purposes  and  ordinary  travel.  State, 
North  Hudson  County  R.  Co.,  Prosecutors,  v. 
Hoboken.  41  N.  J.  L.  71. 

A  legislative  act  making  It  legal  for  a  rail- 
way company  to  occupy  a  street  or  highway 
does  not  confer  a  franchise  to  maintain  the 
track  and  roadbed  In  the  exact  position  In 
which  It  has  been  projected  or  laid,  but  merely 
makes  lawful  the  use  of  the  highway  for  rail- 
way purposes.  Tt  does  not  exempt  the  com- 
pany from  municipal  control,  nor  affect  the 
right  of  .the  municipality  to  require  the  mov- 
ing of  the  tracks  to  the  middle  of  the  street 
and  to  conform  to  grade.  Snouffer  v.  Cedar 
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Rapids  ft  M.  C.  R.  Co.  118  Iowa,  287,  92 
N.  W.  79. 

In  Pennsylvania,  however,  a  somewhat  dif- 
ferent rule  appears  to  be  recognized. 

A  street  railway  corporation  incorporated 
and  authorized  to  construct  and  operate  its 
road  through  a  designated  route  by  act  of  the 
legislature,  not  by  grant  from  the  city,  and 
bound  by  Its  charter  simply  to  conform  to  the 
established  street  grades,  to  keep  the  streets 
in  perpetual  repair,  and  to  be  subject  to  ordi- 
nances establishing  regulations  In  regard  to 
paving,  repaving,  grading,  culverting,  obstruct- 
ing, and  for  laying  gas  and  water  pipe,  is 
only  under  the  obligation  to  keep  In  repair, 
at  Its  own  expense,  such  pavements  as  the  city 
has  laid,  or  afterwards  shall  lay,  upon  such 
streets,  and  to  facilitate  the  city  authorities 
in  their  work  of  Improving  the  streets.  It  is 
not  put  to  the  cost  of  making  the  improve- 
ments itself.  Philadelphia  v.  Hestonvllle,  M. 
&  F.  Pass.  R.  Co.  177  Pa.  371,  35  Atl.  718. 

When  a  railroad  Is  chartered  by  act  of  the 
state  legislature,  and  not  made  subject  to  or- 
dinances of  the  municipalities  in  which  It  is 
to  operate,  and  Its  route  through  the  city 
streets  is  laid  out  in  the  statute,  It  occupies 
the  streets  by  virtue  of  the  paramount  au- 
thority of  the  sovereign  state,  and  its  duties 
and  obligations  are  to  be  sought  only  in  the 
terms  of  the  charter  granted  it  and  the  laws 
of  the  state.     Ibid. 

VIII.  Remedies  in  the  courts. 

An  obligation  imposed  upon  a  railway  cor- 
poration In  the  grant  of  a  franchise,  to  keep 
and  maintain  In  first-class  condition  all  the 
streets  through  which  its  tracks  pass  between 
the  tracks  and  2  feet  on  each  side  of  the  tracks. 
Imposes  no  duty,  which  courts  can  enforce  by 
mandamus  after  the  tracks  have  been  laid  up-, 
on  levels  given  by  the  municipal  engineers,  to 
elevate  the  entire  street  on  both  sides  of  the 
tracks  to  the  height  of  the  roadbed.  State 
ex  rel.  New  Orleans  v.  New  Orleans  Traction 
Co.  48  La.  Ann.  567,  19  So.  565. 

A  court  of  equity  will  not  grant  an  injunc- 
tion, at  the  suit  of  a  railway  company  occupy- 
ing a  public  -street,  against  a  municipality  to 
prevent  a  change  of  grade,  when  the  complain- 
ant has  an  adequate  remedy  at  law  In  an 
action  for  damages  if  any  result.  Ridge  Ave. 
Pass.  R.  Co.  v.  Philadelphia,  10  Phlla.  37. 
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a  mandamus  to  compel  the  plaintiff  in 
error,  as  respondent,  to  reduce  its  tracks  in 
the  city  to  the  level  of  certain  streets  at 
crossings  mentioned  in  the  petition.  The 
allegations  are,  in  substance,  that  the  re- 
spondent operates  its  road  through  the  city 
approximately  north  and  south;  that  the 
part  of  the  track  extending  from  Pacific 
avenue,  on  the  south,  to  the  corporate  line, 
on  the  north,  a  distance  of  about  If 
miles,  is  upon  an  embankment  ranging  from 
^  of  a  foot  to  4^9  feet  high,  causing 
the  track  to  stand  at  a  considerable  ele- 
vation above  the  adjacent  land;  that 
numerous  streets,  including  twelve  which 
are  named,  cross  the  embankment  and  track, 
all  of  which  are  much  used  by  the  public; 
that  at  the  crossing  of  each  street  the  em- 
bankment is  an  obstacle  and  impediment  to 
the  free  and  convenient  and  safe  and  satis- 
factory use  and  enjoyment  of  the  streets  by 
the  public  for  ordinary  travel.  The  peti- 
tion then  gives  the  elevation  of  the  track 
above  the  streets  at  each  crossing,  and  pro- 
ceeds to  allege  that  it  is  essential  to  the 
public  convenience  and. safety  that  at  the 
crossing  of  such  streets  the  track  should 
be  reduced  to  the  grade  of  the  street;  that, 
in  pursuance  of  power  granted  in  its  char- 
ter, the  city  council,  on  the  9th  day  of 
October,  1901,  adopted  the  following  ordi- 
nance : 


Be  it  ordained  by  the  city  council  of  the 
city  of  Dallas: 

Section  1.  That  all  railroad  tracks  in  the 
city  of  Dallas  shall  be  laid  and  constructed, 
and  so  kept  and  maintained,  as  to  interfere 
as  little  as  possible  with  the  ordinary  travel 
and  use  of  the  streets  crossed  by  such  rail- 
road track,  or  tracks,  by  the  owners  of  such 
tracks,  and  at  their  expense. 

Sec.  2.  That  whenever  and  wherever  any 
railroad  track  or  tracks  cross  or  intersect 
any  street  of  the  city  of  Dallas,  the  person, 
association,  or  corporation  owning  said 
track  or  tracks  shall  keep  and  maintain  the 
same  at  a  grade  with  the  street  on  either 
side  of  the  crossing,  and  whenever,  at  any 
crossing  with  any  street  of  the  city  of  Dal- 
las, any  railway  track  is  either  above  or 
below  the  grade  of  the  street  crossed,  such 
track  or  tracks  shall,  by  the  owner  thereof, 
be  reduced  or  elevated,  as  the  case  may  be, 
to  conform  with  the  grade  of  the  street  in- 
tersected, and  such  crossing  shall  be  made 
to  conform  to  the  grade  of  such  intersected 
street  entirely  at  the  expense  of  the  person, 
association,  or  corporation  owning  the  track 
or  tracks  crossing  the  street. 

"  Sec.  3.  That,  after  the  track  or  tracks 
have  been  reduced  or  elevated  to  grade  of 
the  intersected  street,  as  above  provided,  it 
shall  be  the  duty  of  the  owner  of  the  track 
or  tracks  to  place  and  maintain  the  cross- 


Tbe  courts  cannot  interfere  by  mandatory  in- 
junction with  the  municipal  power  to  establish 
street  grades;  they  can  but  make  the  city  an- 
swer In  damages  for  injury  which  results  from 
unreasonable  or  arbitrary  action  in  the  exercise 
of  this  power.  McHale  v.  Easton  ft  B.  Transit 
Co.  169  Pa.  416,  32  Atl.  461. 

When  a  railway  company  occupies  a  highway 
by  virtue  of  a  grant  enjoining  conformity  to 
the  grade  then  or  thereafter  legally  established, 
it  cannot  recover  damages  from  the  city  for 
loss  of  traffic,  delays,  and  obstruction  of  travel, 
and  injuries  to  its  rolling  and  live  stock,  inci- 
dental to  and  consequent  upon  the  work  of  the 
city  in  changing  the  grade  and  improving  the 
highway,  where  the  injuries  were  not  wil- 
fully, wantonly,  or  purposely  inflicted,  although 
possibly  due  to  an  unwise  method  adopted  for 
doing  the  work.  Ridge  Ave.  Pass.  R.  Co.  v. 
Philadelphia,  181  Pa.  592,  37  Atl.  910. 

If,  relying  upon  a  valid  ordinance,  a  rail- 
way corporation,  In  good  faith  and  without 
notice  that  the  privilege  Is  to  be  withdrawn  or 
Its  authority  modified,  lays  Its  tracks  in  city 
streets,  and  the  municipality  afterwards  de» 
cldes  that  the  public  interests  require  a  dif- 
ferent location  and  grading,  the  company  must 
comply,  but  can,  perhaps,  be  forced  to  only 
upon  principles  of  a  fair  indemnity.  Snouffer 
v.  Cedar  Rapids  ft  M.  C.  R.  Co.  118  Iowa,  287, 
92   N.  W.  79. 

IX.  Conclusion. 

From  the  cases,  one  may  conclude  that  all 
municipalities  ordinarily  have,  as  part  of  their 
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police  power  over  their  streets  and  highways, 
the  right  to  grade  and  to  establish  new  grades 
whenever  and  as  often  as  the  public  needs  and 
convenience  require.  The  only  limitation  ap- 
pears to  be  that  the  municipal  action  must  be 
taken  in  good  faith  for  the  public  welfare,  and 
must  not  be  oppressive  or  unreasonable.  If 
this  limitation  Is  observed,  the  courts  cannot 
review.  The  circumstance  that  a  railway  has 
a  franchise  to  use  a  street  that  a  municipality 
wants  regraded  does  not,  of  Itself,  affect  this 
power.  Ordinarily,  also,  the  obligation  rests 
upon  a  railway  company  so  situated  to  make 
Its  tracks  conform  to  the  established  or  changed 
grade  of  the  street.  These  ordinary  powers 
and  obligations  may,  In  any  given  case,  be  en- 
larged or  restricted  by  legislation  or  agreement. 
This  will  be  determined  by  the  statutes  and 
contracts  having  application  to  the  case  In 
hand.  The  legislature  may  not  have  endowed 
a  municipality  with  sufficient  power  to  compel 
intermural  railways  to  conform  to  new  street 
grades ;  franchises  may  have  been  granted  to 
the  railway  companies  imposing  heavier  bur- 
dens, or  relieving  them  from  some  of  their 
ordinary  obligations.  Generally  a  municipality 
will  be  found  powerless  to  compel  any  complete 
elevation  or  depression  of  the  entire  railway 
trackage  throughout  its  limits,  and  generally 
no  railroad  can  prevent  the  regrading,  If  that 
be  reasonably  necessary,  of  any  single  street 
or  street  crossing  It  occupies,  nor  escape  the 
necessity  of  conforming  its  tracks  to  the  altered 
grade. 
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ing  in  such  a  condition  as  to  interfere  as 
little  as  possible  with  the  ordinary  travel 
and  use  of  the  street." 

That  the  respondent,  in  disobedience  and 
violation  of  said  ordinance,  continues  to 
maintain  its  embankment  and  track  as 
stated,  and  that  the  plaintiff  has  no  other 
adequate  remedy  than  a  mandamus  to  com- 
pel a  reduction  of  the  grade,  etc.  The 
prayer  was  for  a  writ  to  compel  the  re- 
spondent to  reduce  its  track  to  conform  to 
the  grade  of  the  streets  as  required  by  the 
ordinance. 

In  its  answer  the  respondent,  by  general 
demurrer  and  special  exceptions,  raised  the 
following  objections  to  the  petition:  (1) 
The  ordinance  set  up  is  void  for  want  of 
power  in  the  city  council  to  pass  it,  the 
provisions  of  the  charter  relied  on  as  a 
grant  of  such  power  applying  only  to  the 
laying  and  construction  of  railroad  tracks 
after  the  passage  of  the  charter,  add  there 
being  no  allegation  that  this  track  was  of 
this  class.  (2)  The  ordinance  itself  was 
not  intended  to  apply  to  tracks  already  laid, 
but  only  to  such  as  should  be  laid  after  its 
adoption.  (3)  The  plaintiff  sought  to  re- 
quire respondent  to  reduce  its  grade,  not 
only  at  street  crossings,  but  between  them, 
when  the  charter  only  applied  to  crossings. 
(4)  That  the  change  proposed  by  the  city 
in  the  grade  of  the  crossings  is  in  reality  an 
attempt  on  its  part  to  regrade  its  streets, 
which  is  controlled  by  §  158  of  the  charter, 
requiring  the  city  to  pay  its  proportion  of 
the  expense  thereof;  whereas  the  city  seeks 
to  have  the  respondent  make  the  change  and 
pay  the  entire  expense.  (5)  That  such 
action  would  be  a  taking  and  damaging  of 
respondent's  property  for  no  public  use, 
and  without  compensation.  (6)  That  the 
petition  does  not  allege  the  respective 
grades  of  the  streets  with  reference  to  each 
other  or  with  reference  to  any  other  grade, 
nor  show  that  plaintiff  has  ever  furnished 
to  respondent  information  of  such  grades  so 
as  to  enable  it  to  comply  with  plaintiff's 
demand. 

The  answer  charged  that  the  ordinance 
relied  on  by  plaintiff  was  unreasonable  and 
oppressive,  and  was  an  effort  to  take  re- 
spondent's property  without  compensation, 
and  without  due  process  of  law,  and  con- 
tained, in  support  of  this  charge,  a  state- 
ment of  facts,  which  may  be  condensed  as 
follows:  (1)  That  the  embankment  is  not 
a  menace  or  danger  to  public  travel,  but 
the  crossings  over  it  are  safer  and  more 
advantageous  to  the  public  than  they  would 
be  if  flush  with  the  street.  (2)  That  it 
owns  its  right  of  way  and  has  operated  its 
road,  as  now  constructed  upon  the  embank- 
ment, for  twenty-nine  years;  that  the 
greater  portion  of  the  grade  complained  of 
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was  made  and  used  at  a  time  when  the 
limits  of  the  city  did  not  embrace  it,  and 
when  there  were  no  streets  across  it;  that 
afterwards  the  corporate  limits  had  been  so* 
enlarged  as  to  include  it  and  streets  then 
extended  across  it  as  it  now  stands,  since 
which  time  it  has  used  its  track  as  con- 
structed with  the  knowledge,  acquiescence, 
direction,  and  consent  of  the  city.  (3) 
That  a  compliance  with  plaintiff's  demand 
would  require  an  expenditure  of  more  than 
$50,000  for  the  actual  work,  and,  in  addi- 
tion, respondent '8  traffic  over  its  road 
would  be  suspended  or  seriously  embar- 
rassed and  delayed,  causing  much  more  loss,, 
the  right  of  way  being  too  narrow  to  enable* 
respondent  to  so  reduce  its  grade  without 
suspending  entirely  all  traffic  over  its  track. 
(4)  That  compliance  with  the  ordinance  is 
impracticable,  if  not  impossible,  because- 
(a)  the  grades  of  the  streets  are  so  dif- 
ferent from  each  other  (the  difference  being 
specified  in  the  answer)  that  the  track,  if 
reduced  to  the  grade  of  each  crossing,  in- 
stead of  being  reasonably  safe  and  level, 
would  form  a  series  of  undulations  or  alter- 
nating sags  and  elevations,  rendering  the* 
operation  of  trains  over  it  dangerous,  if 
not  impossible;  (b)  the  proper  construction 
of  the  crossing  and  grading  of  the  street 
thereat  would,  in  a  manner  specified,  throw 
the  surface  water  collecting  in  the  streets 
and  heretofore  passing  along  the  gutters  in 
other  directions  upon  the  roadbed,  making- 
it  a  channel  or  sluiceway  for  the  rain  and 
storm  waters,  and  rendering  it  unstable,, 
insecure,  and  dangerous  to  life  and  prop- 
erty; the  only  means  of  preventing  which 
would  be  the  construction  by  respondent  of 
a  sewer,  of  the  character  designated  in  the 
answer,  2  miles  in  length,  at  a  cost  of 
$60,000.  (5)  That  defendant  owns  its 
right  of  way  fenced  from  adjoining  prop- 
erty and  abutting  upon  each  side  of  the 
several  streets,  and  that  the  proposed  action 
of  the  city  is  an  attempt  to  regrade  its 
streets,  the  consequence  of  which  would  be- 
to  take  and  damage  respondent's  said  abut- 
ting property  without  compensation.  (6) 
That  the  ordinance  denies  to  respondent  the 
equal  protection  of  the  law,  in  that  other 
named  railroad  companies  are  permitted, 
without  hindrance  or  molestation  by  the 
city,  to  operate  their  trains  upon  embank- 
ments intersecting  streets,  which  embank- 
ments are  as  high  and  higher  than  that  or 
respondent,  and  the  city  has  singled  out  de- 
fendant to  compel  it  to  lower  its  grade 
when  it  allows  every  other  railroad  in  thfr 
city  to  maintain  tracks  across  public  trav- 
eled streets  where  the  embankment  is  higher 
than  that  of  respondent.  (7)  That  re- 
spondent's road  south  of  that  part  involved 
in  this  action  is  also  upon  an  embankment 
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crossed  by  public  streets,  and  that,  should 
it  be  required  to  lower  its  grade  at  the 
crossings  now  in  controversy,  the  city 
would  hereafter  require  it  to  take  like  ac- 
tion at  the  other  crossings,  and,  in  such 
event,  the  grade  north  of  the  Texas  &  Pa- 
cific Railroad,  to  be  established  in  this  suit, 
would  not  correspond  with  the  new  grade 
which  the  city  will  require  to  be  established 
south  thereof.  (8)  That  the  city  has  an 
adequate  remedy  for  the  evil  complained  of 
under  another  ordinance,  which  is  set  forth, 
and  which  provides,  in  substance,  that  rail- 
road companies  having  tracks  in  the  city 
of  Dallas  shall  raise  or  lower  the  grade  of 
same  when  required  by  the  city  council,  and 
imposes  penalties  for  a  failure  to  comply 
after  a  prescribed  notice,  and  also  author- 
izes the  city  to  make  the  change  and  main- 
tain suitB  against  the  companies  for  the  ex- 
pense thereof. 

The  plaintiff  excepted  generally  and  spe- 
cially to  this  answer,  the  special  exceptions 
Nos.  1  to  10,  inclusive,  applying  respectively 
to  parts  of  the  answer  as  constituting  no 
obstacle  to  the  exercise  of  the  police  power 
by  the  city  as  follows:  The  first,  second, 
third,  and  fourth  exceptions,  to  the  allega- 
tions as  to  the  establishment  and  operation 
of  the  road  before  the  city  limits  included  it 
and  the  subsequent  extension  of  such  limits 
and  of  the  streets  across  the  road,  and  the 
existence  of  the  present  crossings  with  the 
knowledge  and  acquiescence  of  the  city; 
fifth,  to  the  averments  of  inconvenience  and 
expense  to  defendant  in  complying  with  the 
ordinance;  sixth,  to  the  charge  of  unreason- 
ableness against  an  ordinance  passed  in  the 
exercise  of  express  and  specific  power  from 
the  legislature;  seventh,  to  the  averments 
of  damage  to  respondent's  abutting  prop- 
erty; eighth,  to  the  allegations  of  a  denial 
of  the  equal  protection  of  the  law  for 
failure  to  show  wherein  there  was  such 
denial ;  ninth,  to  the  allegation  as  to  the 
embankment  south  of  the  Texas  &  Pacific 
Railroad,  and  as  to  plaintiff's  future  action 
with  respect  thereto;  tenth,  to  the  allega- 
tions setting  up  the  penal  ordinances  as  an 
adequate  remedy. 

At  the  trial  in  the  district  court  the  re- 
spondent's exceptions  to  the  petition  were 
overruled,  and  plaintiff's  special  exceptions 
to  the  answer  were  presented  seriatim,  and 
sustained,  and  the  general  demurrer  was 
presented  and  sustained,  and,  as  respondent 
declined  to  amend,  the  entire  answer  was 
stricken  out,  and  judgment  was  entered 
upon  the  allegations  in  the  petition  award- 
ing the  mandamus  as  prayed  for. 

1.  Do  provisions  of  the  charter  and  of 
the  ordinance,  on  which  the  suit  is  founded, 
apply  to  railroad  crossings  existing  before 
their  adoption?  Section  113  of  the  charter 
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is  the  one  specially  relied  on  as  supplying 
authority,  and  we  may  confine  our  attention 
to  it.  The  most  natural  application  of  the 
language  of  its  opening  sentence,  "  To  direct 
and  control  the  laying  and  construction  of 
railroad  tracks,"  etc.,  is  to  the  original 
laying  and  construction;  and  power  to  re- 
quire changes  in  the  position  of  tracks  al- 
ready existing  is  not  here  clearly  expressed. 
The  further  language  of  this  sentence  pur- 
sues the  same  thought,  and,  if  the  ques- 
tion whether  or  not  power  is  conferred  on 
the  city  council  to  require  a  change  in  the 
location  of  tracks  previously  laid  depended 
on  this,  sentence  alone,  there  would  be  diffi- 
culty in  answering  it  affirmatively.  But 
the  second  sentence  removes  the  difficulty 
by  conferring  power  "  to  require  railway 
companies  of  all  kinds  to  construct  at  their 
own  expense  such  bridges,  turnouts,  cul- 
verts, crossings,  and  other  things  as  the 
city  council  may  deem  necessary."  This 
provision  is  clearly  designed  to  grant  to  the 
council  that  police  power  usually  conferred 
upon  such  bodies  over  crossings  and  like 
subjects.  A  street  and  a  railroad  track 
may  cross  each  other  upon  the  same  sur- 
face, or  one  may  pass  above  or  below  the 
other  by  means  of  a  bridge,  or  viaduct,  or 
tunnel.  The  crossing  in  contact  at  the 
same  surface  may  be  upon  an  embankment, 
or  the  street  and  the  track  may  occupy  the 
same  level.  The  charter,  in  conferring 
power  to  require  the  construction  of  such 
"  bridges,  crossings,  and  other  things,  as 
the  city  council  may  deem  necessary,"  ex- 
pressly commits  to  that  body  authority  and 
discretion  to  determine  the  character  and 
construction  of  crossings  and  other  things 
incident  thereto,  so  far  as  this  involves  only 
a  legitimate  and  proper  exercise  of  the  or- 
dinary police  power  over  such  subjects. 
The  adoption  of  the  ordinance  was  a  plain 
attempt  to  exercise  the  police  power,  and  no 
other ;  and  to  so  apply  it  as  to  remedy  what 
was  thought  to  be  an  evil  existing  in  the 
condition  of  the  street  crossings.  The  rule 
that  legislative  acts  are  not  to  be  construed 
as  acting  retrospectively  unless  the  inten- 
tion that  they  should  do  so  clearly  appears, 
has  no  application.  The  proper  operation 
of  such  legislation  as  this  is  wholly  pro- 
spective, in  that  it  seeks  to  remedy,  for  the 
future,  evils  requiring  correction  which 
have  already  grown  up.  It  is  merely  the 
exercise  of  the  power  subject  to  which  all 
persons  use  the  public  highways  for  their 
own  purposes  to  so  regulate  such  use  as  to 
secure  the  rights  therein  of  the  people 
generally,  and  protect  them  in  the  safe  ind 
convenient  enjoyment  thereof.  The  power 
exists  at  all  times  in  the  legislature  and  in 
those  inferior  governmental  bodies  to  whom 
it    may    be    properly    committed,    and  its 
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proper  exercise  as  unrestricted  by  the  mere 
previous  existence  of  property  rights. 
Therefore  the  construction  of  the  language 
of  such  a  measure  is  not  controlled  by  the 
principle  of  construction  invoked  by  re- 
spondent. Chicago,  B.  &  Q.  R.  Co.  v.  Chi- 
cago, 166  U.  S.  252-254,  41  L.  ed.  990,  17 
Sup.  Ct.  Rep.  581.  The  language  of  the 
charter  applies  to  railroads  of  all  kinds, 
and  there  is  nothing  either  in  it  or  in  the 
nature  of  the  power  to  restrict  its  opera- 
tion to  railroads  to  be  thereafter  con- 
structed.    The  ordinance  is  equally  plain. 

2.  To  the  contention  that  it  appears  from 
the  petition  (a)  that  the  work  of  reducing 
the  track  at  the  crossings  to  the  level  of 
the  streets  should  be  controlled  by  §  158  of 
the  charter,  and  the  expense  thereof  shared 
by  the  city  and  respondent,  as  provided  by 
that  section;  and  (b)  that  the  reduction  of 
its  embankment  at  the  expense  of  respond- 
ent would  be  a  taking  or  damaging  of  its 
property  without  compensation, — the  same 
answer  may  be  made,  which  is  that  the  suit 
of  the  city  is  not  an  attempt  to  assert 
either  the  power  of  taxation  by  local  assess- 
ment, as  given  in  §  158,  nor  the  power  of 
eminent  domain,  but  is  an  assertion  of  the 
police  power  over  crossings,  the  validity  of 
which  must  be  tested  by  the  principles  ap- 
plicable to  that  power.  Section  158  was  in- 
tended to  confer  upon  the  city  'the  power  to 
improve  its  streets  by  the  species  of  special 
taxation  for  local  improvements  defined 
therein.  It  does  not  limit  nor  detract  from 
the  police  power  vested  in  the  city  council 
to  regulate  in  any  way  in  which  that  power 
may  be  legitimately  exercised,  the  use  of 
the  streets  by  railways  at  crossings. 
Lentz  v.  Dallas,  96  Tex.  265,  72  S.  W.  59, 
and  authorities  cited.  Nor  does  the  limita- 
tion upon  the  power  of  eminent  domain  that 
property  shall  not  be  taken  or  damaged  for 
public  use  without  adequate  compensation, 
of  itself,  impose  any  restriction  upon  the 
proper  employment  of  the  police  power 
upon  any  subject  lying  within  its  sphere 
of  operation.  The  question  in  all  such  cases 
is  not  merely  whether  or  not  property  is 
damaged  or  loss  inflicted  through  the  exer- 
cise of  the  power  of  the  government  to  safe- 
guard the  lives  and  limbs  of  its  citizens, 
but  whether  or  not  the  action  taken  or  at- 
tempted falls  within  the  legitimate  scope, 
and  is  a  lawful  exercise  of  that  power; 
which  question  will  be  discussed  later.  It 
cannot  be  seen,  from  the  allegations  of  the 
petition  alone,  that  the  action  taken  by  the 
city  council  exceeds  its  power  over  such  sub- 
jects. 

3.  The  complaint  that  the  plaintiff  seeks 
to  compel  the  removalof  the  embankments, 
not  only  at  the  crossings,  but  between  them, 
is  not  sustained  by  the  prayer  in  the  peti- 
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tion.  The  plaintiff  concerns  itself  only  with 
the  condition  of  the  track  at  crossings, 
leaving  to  respondent  to  make  such  adjust- 
ment of  the  remainder  of  its  roadbed  as 
may  be  made  necessary  by  a  compliance 
with  the  demand  made  upon  it.  The  court 
can,  however,  see,  from  the  facts  stated  in 
the  petition,  that,  if  the  track  should  be 
reduced  at  the  crossings,  as  demanded,  it 
would  become  necessary  to  the  preservation 
and  practical  operation  of  the  road  that 
the  rest  of  the  embankment  be  correspond- 
ingly reduced,  and  that  this  would  in  all 
probability  result,  practically,  in  a  com- 
plete change  in  the  grade  of  respondent's 
roadbed  throughout  the  distance  mentioned 
in  the  petition.  If  this  fact  alone  would 
constitute  a  bar  to  the  proposed  action,  it 
would,  we  think,  follow  that  the  general 
demurrer  is  good.  But  we  do  not  think 
Buch  is  necessarily  the  case.  This  is  only 
one  fact,  to  be  considered  in  connection 
with  others,  in  determining  whether  or  not 
reasonable  and  just  occasion  exists  to  sus- 
tain the  demand  of  the  city  for  the  change 
of  crossings.  If  that  question  be  deter- 
mined in  its  favor,  it  has  a  right  to  require 
the  change,  which  would  not  be  defeated  by 
the  necessity  for  other  incidental  altera- 
tions thereby  made  necessary  in  respond- 
ent's roadbed. 

4.  The  petition  alleges  the  height  of  the 
embankment  above  the  street  at  each  cross- 
ing, and  this,  with  the  demand  that  the 
crossing  be  made  level,  gave  the  defendant 
sufficient  information  as  to  the  action  re- 
quired of  it. 

We  thus  reach  the  conclusion  that  the 
propositions  urged  by  respondent  in  support 
of  its  general  and  special  exceptions  should 
not  be  sustained,  and  this  brings  us  to  the 
rulings  of  the  court  upon  exceptions  to  its 
answer. 

5.  The  contention  is  renewed  in  connec- 
tion with  the  allegations  of  the  answer  that 
the  facts  stated  therein  show  that  the  action 
sought  by  the  city  would  constitute  a  tak- 
ing and  damaging  of  its  property  without 
compensation,  and  without  due  process  of 
law.  That  compensation  is  not  required  to 
be  made  for  such  loss  as  is  occasioned  by 
a  proper  exercise  of  the  police  power  has 
already  been  stated.  It  is  equally  true  that 
the  infliction  of  such  loss  is  not  a  taking 
without  due  process  of  law.  The  exertion 
of  the  police  power  upon  subjects  lying 
within  its  scope,  in  a  proper  and  lawful 
manner,  is  due  process  of  law.  The  dis- 
tinction between  these  powers  may  now  be 
elaborated  by  reference  to  a  few  of  the  au- 
thorities. In  Chicago,  B.  rf  Q.  R.  Co.  v. 
CWca?o,#166  U.  S.  252,  41  L.  ed.  990,  17 
Sup.  Ct.  Rep.  581,  this  language  is  used  by 
Justice    Harlan:     "The    plaintiff    in    error 
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took  its  charter  subject  to  the  power  of  the 
state  to  provide  for  the  safety  of  the  public 
in  so  far  as  the  safety  of  the  lives  and  per- 
sons of  the  people  were  involved  in  the  oper- 
ation of  the  railroad.  The  company  laid  its 
tracks  subject  to  the  conditioA,  necessarily 
implied,  that  their  use  could  be  so  regulated 
by  competent  authority  as  to  insure  the 
public  safety.  And,  as  all  property,  whether 
owned  by  private  persons  or  by  corpora- 
tions, is  held  subject  to  the  authority  of  the 
state  to  regulate  its  use  in  such  manner 
as  not  to  unnecessarily  endanger  the  lives 
and  the  personal  safety  of  the  people,  it  is 
not  a  condition  of  the  exercise  of  that  au- 
thority that  the  state  shall  indemnify  the 
owners  of  property  for  the  damage  or  in- 
jury resulting  from  its  exercise.  Property 
thus  damaged  or  injured  is  not,  within  the 
meaning  of  the  Constitution,  taken  for 
public  use,  nor  is  the  owner  deprived  of  it 
without  due  process  of  law.  The  require- 
ment that  compensation  be  made  for  private 
property  taken  for  public  use  imposes  no 
restriction  upon  the  inherent  power  of  the 
state,  by  reasonable  regulations,  to  protect 
the  lives  and  secure  the  safety  of  the 
people."  In  New  York  d  N.  E.  R.  Co.  v. 
Bristol,  151  U.  S.  556,  38  L.  ed.  269,  14  Sup. 
Ct.  Rep.  437,  it  was  held  that  a  railroad 
company  could,  by  the  proper  proceedings, 
be  required,  at  great  expense  to  itself,  to 
take  up  its  track  where  it  crossed  a  highway 
at  grade,  and  construct  another  crossing, 
not  at  grade,  when  the  public  safety  de- 
manded the  change.  This  doctrine  is  sus- 
tained by  many  other  authorities.  3  Elliott, 
Railroads,  §  1109,  and  authorities  cited. 

There  is  some  conflict  among  the  au- 
thorities as  to  what  a  railroad  company 
may  be  required  to  do  at  its  own  expense  in 
the  construction  of  crossings,  but  the 
weight  of  authority  sustains  the  views  ex- 
pressed by  Mr.  Justice  Harlan,  and  such  is 
the  position  of  this  court.  Qulf,  C.  d  8. 
F.  R.  Co.  v.  Milam  County,  90  Tex.  357, 
38  S.  W.  747;  Qulf,  C.  d  8.  F.  R.  Co.  v. 
Rowland,  70  Tex.  303,  7  S.  W.  718.  The 
conflicting  cases  have  arisen  when  new 
streets  or  other  highways  were  being  opened 
across  existing  railroads,  and  the  question 
was  as  to  the  extent  to  which  compensation 
must  be  made  to  the  railway  companies. 
All  of  the  courts  agree  that  the  companies 
are  not  entitled  to  be  paid  the  expense  of 
doing  those  things  which  may  properly  be 
required  of  them  by  virtue  of  the  police 
power  to  secure  the  safety  of  persons  using 
the  crossings,  but  differ  as  to  what  things 
are  within  that  category.  In  this  case  the 
streets  are*  already  established — properly, 
we  must  assume — across  the  railfoad,  and 
there  is  no  effort  to  apply  the  power  of  emi- 
nent domain.  The  existing  crossings,  as 
70  L.  R.  A. 


the  city  contends,  are  so  dangerous  to  life 
and  so  inconvenient  to  travel  as  to  require 
that  the  proposed  changes  be  made.  In  the 
cases  relied  on  by  respondent  no  such  condi- 
tion had  arisen,  and  they  are  therefore  not 
authority  upon  the  question  under  con- 
sideration, which  is  as  to  the  competency 
of  the  police  power  to  require  the  correction 
of  an  evil  demanded  by  the  public  welfare. 

Another  case  (Seattle  v.  Columbia  d  P.  8. 
R.  Co.  6  Wash.  379,  33  Pac.  1048),  so  much 
relied  on  by  respondent,  may  be  distin- 
guished in  the  same  way.  The  railway  had 
lawfully  acquired  the  right  to  construct, 
and  had  constructed,  its  track  along  a  street 
of  the  city  of  Seattle,  and  its  property,  in- 
cluding its  track,  had  been  destroyed  by 
fire,  its  franchise  to  occupy  the  street  re- 
maining. It  began  rebuilding  its  track, 
when  it  encountered  a  raised  cross  street 
which  had  been  elevated  by  the  city  in  re- 
grading  its  streets,  so  that  the  track  could 
not  be  built  across  it  upon  the  grade  which 
it  had  formerly  occupied,  and  the  contro- 
versy arose  over  the  right  of  the  railway 
company  to  cut  through  the  regraded 
streets.  The  court  held  that  the  action  of 
the  city  amounted  to  a  destruction  of  the 
company's  franchise  to  occupy  the  street  as 
formerly,  and  that  this  could  not  be  done 
without  compensation.  The  right  of  the 
city  to  grade  its  streets  was  admitted,  but 
it  was  said  that  the  right  "  was  not  an  ab- 
solute one,  to  be  exercised  at  its  option, 
regardless  of  its  effect  upon  others,  but  its 
power  must  be  reasonably  exercised  with 
reference  to  the  rights  of  parties  inter- 
ested." This  doctrine  has  its  application, 
as  will  presently  be  seen,  to  the  question  as 
to  the  validity  of  the  attempted  exercise  of 
its  police  power  by  the  city  in  this  case,  but 
the  decision  is  not  authority  for  the  broad 
proposition  that,  although  the  situation  be 
such  that  the  demand  of  the  city  is,  under 
all  the  facts  and  circumstances,  a  necessary 
or  a  just  and  reasonable  requirement  to  pro- 
mote the  safety  of  the  public,  the  fact  that 
the  enforcement  of  it  will  inflict  pecuniary 
loss  on  tne  respondent  is  a  complete  bar. 
There  was  no  contention  in  that  case  that 
the  railroad  company  was  maintaining  a 
crossing  dangerous  to  persons  using  it,  and 
the  opinion  had  no  reference  to  the  question 
before  us. 

The  power  of  the  legislature  to  regulate 
the  use  of  property,  and  the  carrying  on  of 
business  so  as  to  protect  the  health,  safety, 
and  comfort  of  citizens,  is  recognized  by  all 
of  the  authorities,  and  its  use  is  not  to  be 
defeated  by  the  mere  fact  that  loss  or  ex- 
pense may  be  imposed  upon  the  owners  of 
the  property  or  business.  Northwestern 
Fertilizing  Co.  v.  Hyde  Park,  97  TJ.  S.  659, 
24  L.  ed.  1036.     The  numerous  cases  on  the 
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subject  of  nuisances  in  this  court  and  else- 
where are  but  instances  of  the  use  of  this 
power.  So,  the  decisive  question,  as  we 
have  said  before,  is  whether  or  not  the  ac- 
tion of  the  city  is  sustained  by  the  existence 
of  facts  affecting  the  public  welfare  suffi- 
cient to  justify  such  an  application  of  the 
police  power,  and  the  answer  to  this  ques- 
tion determines  the  one  made  by  respond- 
ent as  to  whether  or  not  the  action  of  the 
city  constitutes  due  process  of  law. 

6.  The  power  is  not  an  arbitrary  one,  but 
has  its  limitations.  It  is  commensurate 
with,  but  does  not  exceed,  the  duty  to  pro- 
vide for  the  real  needs  of  the  people  in 
their  health,  safety,  comfort,  and  conven- 
ience as  consistently  as  may  be  with  private 
property  rights.  As  those  needs  are  exten- 
sive, various,  and  indefinite,  the  power  to 
deal  with  them  is  likewise  broad,  indefinite, 
and  impracticable  of  precise  definition  or 
limitation.  But,  as  the  citizen  cannot  be 
deprived  of  his  property  without  due  proc- 
ess of  law,  and  as  a  privation  by  force  of 
the  police  power  fulfils  this  requirement 
only  when  the  power  is  exercised  for  the 
purpose  of  accomplishing,  and  in  a  manner 
appropriate  to  the  accomplishment  of,  the 
purposes  for  which  it  exists,  it  may  often 
become  necessary  for  courts,  having  proper 
regard  to  the  constitutional  safeguard  re- 
ferred to  in  favor  of  the  citizen,  to  inquire 
as  to  the  existence  of  the  facts  upon  which 
a  given  exercise  of  the  power  rests,  and  into 
the  manner  of  its  exercise,  and,  if  there 
has  been  an  invasion  of  property  rights 
under  the  guise  of  this  power,  without 
justifying  occasion,  or  in  an  unreasonable, 
arbitrary,  and  oppressive  way,  to  give  to 
the  injured  party  that  protection  which 
the  Constitution  secures.  It  is  therefore 
not  true,  as  urged  by  plaintiff,  that  the 
judgment  of  the  legislative  body  concludes 
all  inquiry  as  to  the  existence  of  facts  es- 
sential to  support  the  assertion  of  such  a 
power  as  that  now  in  question.  If  this 
were  true,  it  would  always  be  within 
legislative  power  to  disregard  the  constitu- 
tional provisions  giving  protection  to  the 
individual.  The  authorities  are  practically 
in  accord  upon  the  subject.  A  few  quota- 
tions will  indicate  the  scope  of  the  inquiry 
as  far  as  it  can  be  abstractly  defined.  In 
Dobbins  v.  Los  Angeles,  195  U.  S.  235,  49 
L.  ed.  174,  25  Sup.  Ct.  Rep.  20,  the  law  is 
thus  stated  by  the  Supreme  Court  of  the 
United  States :  "  It  may  be  admitted  that 
every  intendment  is  to  be  made  in  favor  of 
the  lawfulness  of  the  exercise  of  municipal 
power,  making  regulations  to  promote  the 
public  health  and  safety,  and  that  it  is  not 
the  province  of  courts,  except  in  clear  cases, 
to  interfere  with  the  exercise  of  the  power 
reposed  by  law  in  municipal  corporations 
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for  the  protection  of  local  rights  and  the 
health  and  welfare  of  the  people  in  the 
community.  But,  notwithstanding  this  gen- 
eral rule  of  the  law,  it  is  now  thoroughly 
well  settled  by  decisions  of  this  court  that 
municipal  by-laws  and  ordinances,  and  even 
legislative  enactments,  undertaking  to  regu- 
late useful  business  enterprises,  are  subject 
to  investigation  in  the  courts  with  a  view 
to  determining  whether  the  law  or  ordinance 
is  a  lawful  exercise  of  the  police  power,  or 
whether,  under  the  guise  of  enforcing  police 
regulations,  there  has  been  an  unwarranted 
and  arbitrary  interference  with  the  constitu- 
tional rights  to  carry  on  a  lawful  business, 
to  make  contiacts,  or  to  use  and  enjoy 
property.  In  Lawton  v.  Steele,  152  U.  S. 
133-137,  38  L.  ed.  385-388,  14  Sup.  Ct.  Rep. 
499-501,  Mr.  Justice  Brown,  speaking  for 
the  court,  said  upon  this  subject:  'To 
justify  the  state  in  thus  interposing  its  au- 
thority in  behalf  of  the  public,  it  must  ap- 
pear, first,  that  the  interests  of  the  public 
generally,  as  distinguished  from  those  of  a 
particular  class,  require  such  interference; 
and,  second,  that  the  means  are  reasonably 
necessary  for  the  accomplishment  of  the. 
purpose,  and  not  unduly  oppressive  upon 
individuals.  The  legislature  may  not,  under 
the  guise  of  protecting  the  public  interests, 
arbitrarily  interfere  with  private  business, 
or  impose  unusual  and  unnecessary  restric- 
tions upon  lawful  occupations.  In  other 
words,  its  determination  as  to  what  is  a 
proper  exercise  of  its  police  powers  is  not 
final  or  conclusive,  but  is  subject  to  the 
supervision  of  the  courts.'  And  again,  in 
H olden  v.  Hardy,  169  U.  S.  366,  42  L.  ed. 
780,  18  Sup.  Ct.'  Rep.  383,  the  same  justice, 
again  speaking  for  the  court,  said:  *  The 
question  in  each  case  is  whether  the  legis- 
lature has  adopted  the  statute  in  exercise 
of  a  reasonable  discretion,  or  whether  its 
action  be  a  mere  excuse  for  an  unjust  dis- 
crimination, or  the  oppression  or  spoliation 
of  a  particular  class.' "  Aiter  quoting 
other  authorities  to  the  same  effect,  the 
court  uses  this  language :  "  But  the  exer- 
cise of  the  police  power  is  subject  to 
judicial  review,  and  property  rights  cannot 
be  wrongfully  destroyed  by  arbitrary  enact- 
ment. It  was  averred  that  the  works  would 
be  constructed  so  as  not  to  interfere  with 
the  health  or  safety  of  the  people.  No  rea- 
sonable explanation  for  the  arbitrary  ex- 
ercise of  power  in  the  case  is  suggested." 
In  the  case  before  us  we  have  only  a  muni- 
cipal ordinance  to  deal  with,  and  it  is  the 
well-established  doctrine  in  this  and  other 
courts  that  the  question  as  to  the  reason- 
ableness or  unreasonableness  of  such  ordi- 
nances is  open  to  inquiry  in  the  courts. 
Milliken  v.  Weatherford,  54  Tex.  388,  38 
Am.  Rep.  629;  Mills  v.  Missouri,  K.  d  T.  R. 
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Co.  94  Tex.  247,  55  L.  R.  A.  497,  59  S.  W. 
874.  An  exception  to  this  rule  ia  that  the 
reasonableness  vel  non  of  an  ordinance  can- 
not be  thus  questioned  if  it  be  expressly 
authorized  by  the  legislature,  and  be  a 
regulation  which  the  legislature  itself  has 
power  to  adopt  and  enforce.  But,  aside 
from  the  fact  that  there  are  limitations 
upon  the  power  of  the  legislature  itself  over 
such  subjects  as  that  before  us,  this  or- 
dinance is  not,  in  our  opinion,  within  the 
exception.  As  we  have  already  pointed 
out,  the  crossings  of  streets  and  railroads 
may  be  variously  arranged,  and  the  kinds 
of  crossings  to  be  adopted  in  particular  sit- 
uations are,  in  Dallas,  committed  to  the 
discretion  of  the  city  council.  The  legisla- 
ture has  not  itself  determined  the  character 
of  any  one  to  be  adopted  at  any  place.  The 
full  police  power  over  the  subject  is  granted 
to  the  city  council,  but  to  be  used  in  subor- 
dination to  the  limitations  upon  such  a 
power  when  vested  in  such  a  body,  one  of 
which  is  that  its  exercise  must  be  reason- 
able. Even  if  the  power  claimed  by  the 
city  should  be  derived  from  the  first  sen- 
tence of  §  113  of  the  charter,  the  result 
would  not  be  different,  because  the  legisla- 
ture has  not  said  what  manner  of  "  laying 
and  construction  will  interfere  as  little  as 
possible  with  the  ordinary  travel  and  use  of 
the  streets,"  but  has  left  that,  also,  to  the 
discretion  of  the  city  council ;  and  it  is  the 
judgment  of  that  body  alone  that  the  char- 
acter of  crossing  defined  by  the  ordinance 
should  be  required,  which  leaves  the  ordi- 
nance as  open  as  others  to  examination  on  a 
charge  of  unreasonableness. 

The  position  is  taken  that  the  question  as 
to  reasonableness  is  one  of  law  for  the  court, 
and  not  of  fact  to  be  decided  on  a  hearing 
of  evidence;  from  which  the  conclusion  is 
urged  that  the  trial  court,  when  hearing 
exceptions,  properly  held  the  ordinance  to 
be  valid.  It  is  doubtless  true  that  the  ques- 
tion is  one  of  law.  The  reasonableness  or 
unreasonableness  of  many  ordinances  will 
appear  on  their  faces,  and  the  court  may, 
upon  mere  inspection,  pronounce  them  to  be 
valid  or  invalid.  In  others  the  question 
may  depend  upon  their  operation  upon  par- 
ticular persons  or  conditions  of  fact  which 
cannot  be  known  to  the  court  until  made  to 
appear  by  evidence.  Their  effect  may  be 
just  and  reasonable  in  general,  but  in  par- 
ticular instances  may  be  arbitrary  and  op- 
pressive to  the  extent  of  invading  funda- 
mental rights.  Evison  v.  Chicago,  St.  P. 
M.  6  0.  R.  Co.  45  Minn.  370,  11  L.  R.  A. 
436,  48  N.  W.  6;  State,  Trenton  Horse  R. 
Co.,  Prosecutor,  v.  Trenton,  53  N.  J.  L.  132, 
11  L.  R.  A.  412,  20  Atl.  1076.  In  such  cases 
the  court  can  only  determine  as  to  the  valid- 
ity or  invalidity  of  the  ordinance  when  the  \ 
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facts  upon  which  the  question  depends  are 
established;  and,  if  they  are  in  dispute, 
they  are  to  be  determined  like  other  matters 
of  fact,  the  question  of  validity  still  being 
one  of  law  for  the  court  to  decide.  When 
the  case  is  tried  by  a  jury  the  court  is,  of 
course,  to  instruct  as  to  the  law  applicable 
to  the  differing  states  of  fact  which  the 
evidence  may  tend  to  establish  as  in  other 
cases.  The  court  in  this  case,  looking  at 
the  ordinance  alone,  could  not  say  that  it 
is  void.  As  was  said  by  the  supreme  court 
of  Minnesota  in  the  Evison  Case,  45  Minn. 
373,  11  L.  R.  A.  436,  48  N.  W.  6:  "Much 
must  be  left  to  the  judgment  and  discretion 
of  the  city  council,  and,  when  they  have 
exercised  their  judgment  and  discretion  in 
passing  an  ordinance,  it  is  prima  facie  valid, 
and,  to  justify  a  court  in  setting  aside  their 
action,  its  unreasonableness,  and  the  want 
of  necessity  for  it,  as  a  measure  for  the  pro- 
tection of  life  and  property,  must  be  clear, 
manifest,  and  undoubted,  so  as  to  amount, 
not  to  a  fair  exercise,  but  an  abuse,  of 
discretion,  or  a  mere  arbitrary  exercise  of 
the  power  of  the  council.  Knobloch  v. 
Chicago,  M.  d  St.  P.  R.  Co.  31  Minn.  402, 
18  N.  W.  106.  But,  where  it  clearly  and 
manifestly  appears  that  the  ordinance  is 
unnecessary  and  unreasonable,  the  courts 
have  the  undoubted  right  to  declare  it 
void." 

The  ordinance  being  prima  facie  a  valid 
one,  it  was  incumbent  upon  the  respondent 
to  show  the  contrary  by  facts  stated  in  its 
pleading.  This  it  undertook  to  do,  and  the 
question  upon  demurrer  to  the  answer  was 
whether  or  not  the  ordinance,  in  its  opera- 
tion upon  respondent,  when  judged  by  the 
facts  pleaded,  was  unreasonable  and  arbi- 
trary, and  we  are  of  the  opinion  that  it  was 
decided  incorrectly.  The  court  doubtless 
acted  upon  the  opinion  that  the  respondent 
could  not  thus  question  the  action  of  the 
city  council,  and  the  court  of  civil  appeals 
took  the  same  view,  which  we  have  held  to 
be  an  erroneous  one.  The  authorities  relied 
on  do  not  sustain  the  position.  In  the 
cases  in  which  such  exercise  of  the  police 
power  has  been  sustained,  the  parties  were 
heard  by  the  courts  when  they  alleged  facts 
to  show  that  the  measures  taken  against 
them  were  unreasonable,  arbitrary,  and  op- 
pressive, and  the  actions  brought  in  question 
have  been  upheld  only  when  the  parties  at- 
tacking them  failed  to  sustain  their  charges 
by  the  evidence.  Thus,  in  the  Bristol  Case, 
151  U.  S.  568,  38  L.  ed.  273,  14  Sup.  Ct. 
Rep.  437,  while  the  action  of  the  authorities 
in  requiring  an  abolition  of  the  grade  cross- 
ing was  sustained,  this  significant  language 
was  used :  "  The  objection  is  not  that  hear- 
ing was  not  required  and  accorded,  which  it 
could  not  well  be  in  view  of  the  protracted 
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proceedings  before  the  commissioners  and 
the  superior  court  and  the  review  in  the 
Supreme  Court,  but  that  the  scope  of  in- 
quiry was  not  as  broad  as  the  statute 
should  have  allowed."  The  opinion  then 
carefully  examines  this  contention,  and 
finds  that  the  issues  which  had  been  tried 
were  broad  enough  to  embrace  every  fact 
essential  to  sustain  the  assertion  of  power 
in  question,  among  which  issues  were  these: 
"  Whether  or  not  the  grade  crossing  ordered 
by  the  commissioners  to  be  removed  was  in 
fact  a  dangerous  one,  .  .  .  and  whether 
or  not  the  company's  financial  condition 
was  such  as  to  warrant  the  order."  So,  in 
the  Fertilizing  Co.  Case,  a  hearing  was 
given  to  it  by  the  court  upon  its  applica- 
tion for  an  injunction  to  restrain  the  action 
being  taken  against  it  by  the  municipal  au- 
thorities, and  the  facts  sustaining  the  pro- 
priety of  such  action  ascertained,  before  it 
was  adjudged  to  be  a  lawful  exercise  of 
power.  A  like  hearing  was  ordered  in  Dob- 
bins v.  Los  Angeles,  195  U.  S.  224,  49  L.  ed. 
169,  25  Sup.  Ct.  Rep.  20,  and  in  Chicago,  M. 
d  St.  P.  R.  Co.  v.  Minnesota,  134  U.  S.  418, 
33  L.  ed.  970,  3  Inters.  Com.  Rep.  209,  10 
Sup.  Ct.  Rep.  462,  702,  and  in  all  of  the 
other  cases  cited,  in  which  the  attempted 
exercise  of  the  police  power  was  challenged 
by  allegations  of  facts  showing  unjust  and 
arbitrary  action,  a  hearing  upon  the  facts 
was  either  had  pr  ordered  by  the  appellate 
court. 

7.  Coming  to  the  case  made  by  the  an- 
swer, we  see  that  it  puts  in  issue  the  very 
fact  the  existence  of  which  is  assumed  in 
the  effort  to  abolish  these  crossings,  which 
is  the  existence  of  danger  to  the  public 
caused  by  them,  and  to  be  remedied  by  the 
proposed  change.  Some  of  its  allegations 
are  general,  but  not  more  so  than  those  of 
the  petition  to  which  they  are  a  reply.  It 
is  said  in  argument  that  the  court  may 
know  that  there  is  danger  to  travelers  in 
the  use  of  the  present  crossings,  and  so  we 
may;  but,  without  knowing  the  facts  of  the 
situation,  we  cannot  know  the  extent  of  the 
danger,  nor  that  the  crossings  are  more 
dangerous  than  those  to  be  substituted  for 
them.  This  is  the  precise  issue  the  answer 
makes.  Much  less  can  we  know  that  the 
difference  in  the  advantages  of  the  two 
characters  of  crossings  will  be  so  great  in 
favor  of  those  contended  for  by  plaintiff 
as  to  justify  the  imposition  of  such  a  bur- 
den upon  respondent  as  the  allegations  show 
will  result  from  the  making  of  the  change. 
If  it  be  true  that  there  is  to  be  no  benefit 
to  the  public  from  the  proposed  change,  or 
a  benefit  which  is  inconsiderable  when  com- 
pared with  the  detriment  to  be  suffered  by 
the  respondent,  who  will  say  that  it  is 
just  and  reasonable  to  subject  respondent  to 
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such  expense  and  loss  as  is  averred?  The 
petition  itself  so  couples  together  its  allega- 
tions of  danger  with  those  of  mere  con- 
venience as  to  leave  it  doubtful  how  far  the 
consideration  of  each  has  weighed  in  deter- 
mining the  city's  action.  While  the  con- 
venience of  the  public  in  the  use  of  the 
streets  is  generally  to  be  considered  and  pro- 
moted, it  may  well  be  that  in  particular 
instances  it  should  not  be  allowed  to  out- 
weigh, in  the  adoption  of  such  measures 
as  that  under  consideration,  a  great  and  dis- 
proportionate injury  to  be  inflicted  on  pri- 
vate interests  in  advancing  it.  When  it  is 
found  that  a  proposed  action  is  to  be 
fraught  with  such  consequences  as  those 
averred  in  the  answer,  a  public  exigency 
correspondingly  great  and  urgent  should  be 
required  in  its  support.  In  considering  this 
phase  of  the  case  at  present,  we  can  only 
treat  all  of  the  relevant  facts  well  pleaded 
as  true,  and  announce  our  opinion  that  they 
are  sufficient  to  show  the  ordinance  relied 
on  to  be  unreasonable  and  arbitrary  in  its 
operation  against  respondent,  and  to  entitle 
it  to  a  hearing  on  the  evidence. 

8.  There  is  another  feature  of  the  answer, 
which,  in  our  opinion,  contains  a  good  de- 
fense, and  it  consists  in  the  showing  of  the 
impracticability  of  complying  with  the  or- 
dinance. The  ordinance  is  not  intended  to 
destroy  the  road,  nor  to  render  impracti- 
cable its  efficient  operation.  The  rule  de- 
clared by  it  as  to  crossings  is  general,  and, 
if  obedience  to  it  is,  in  any  instance,  not 
reasonably  practicable,  not  only  should  it  be 
held  to  be  unreasonable  in  such  opera- 
tion, but  the  intention  that  it  should  so 
operate  ought  not  to  be  imputed  to  the  city 
council.  If  it  be  true,  as  urged  by  counsel, 
that  upon  sufficiently  urgent  public  neces- 
sity the  owner  of  a  railroad  track  may  be 
required  to  entirely  remove  it,  the  answer 
is  that  no  such  requirement  has  been  made, 
the  ordinance  contemplating  that  the  road 
shall  remain  where  it  is,  and  be  operated 
efficiently.  Hence  the  action  of  the  city 
should  not  be  regarded  as  intended  to 
cripple  respondent  so  that  its  duties  cannot 
be  properly  performed.  Besides,  a  court 
will  hardly  grant  a  mandamus  to  require 
the  doing  of  that  which  is  shown  to  be  im- 
practicable. 

9.  From  what  has  been  said,  it  follows 
that  we  are  of  the  opinion  that  the  general 
demurrer  and  special  exceptions  1,  2,  3,  4, 
5,  6,  and  9  should  have  beam  overruled. 
The  facts  to  which  these  special  exceptions 
relate  were  properly  stated  as  affecting  in 
greater  or  less  degree  the  questions  as  to 
the  unreasonableness  of  the  ordinance. 

10.  The  seventh,  eighth,  and  tenth  special 
exceptions  were  properly  sustained  for  rea- 
sons which  we  will  briefly  state:      (1)  The- 


864 


Texas  Supreme  Court. 


Jan., 


allegations  concerning  the  damage  to  re- 
spondent's abutting  right  of  way  are  wholly 
irrelevant  to  the  inquiry.  Respondent 
holds  its  estate  in  its  right  of  way  subject 
to  Buch  effects  as  may  follow  from  proper 
requirements  as  to  crossings,  and  its  exist- 
ence has  no  influence  on  the  validity  of 
the  ordinance.  (2)  It  is  the  ordinance 
alone  which  the  answer  alleges  denies  to 
respondent  the  equal  protection  of  the  law. 
It  applies  to  all  railroads,  and  on  its  face 
shows  no  discrimination.  No  facts  are 
stated  showing  that  it  is  so  enforced  as  to 
produce  the  result  complained  of,  the  allega- 
tions as  to  the  singling  out  of  respondent 
being  too  indefinite  to  show  any  real  dis- 
crimination, and  probably  having  no  sup- 
port beyond  the  fact  that  respondent  was 
first  sued.  (3)  The  ordinance  of  1898,  re- 
lied on  as  giving  another  adequate  remedy, 
cannot  be  regarded  as  having  that  effect. 
The   duty   sought   to   be   enforced    iB   that 


sought  to  be  imposed  by  the  last  ordinance, 
— that  is,  that  respondent  shall  itself  con- 
struct the  crossings, — the  former  ordinance 
only  authorizing  prosecutions  or  the  doing 
of  the  work  by  the  city.  It  furnishes  no 
specific  remedy  to  enforce  the  duty  pre- 
scribed by  the  last  ordinance,  which,  if 
valid,  is  properly  enforceable  by  mandamus. 
Besides,  the  validity  of  the  former  ordi- 
nance is  open  to  the  same  attack  as  that 
made  upon  the  latter,  and  to  others,  viz., 
that  it  seeks  to  give  power  to  the  city  to 
tear  up  and  disturb  railroad  tracks  when- 
ever the  city  council  may  require  a  lower- 
ing or  elevating  thereof.  It  is  unnecessary 
to  pur 8 tie  this  subject  further,  as  it  is 
apparent  that  there  is  not  a  plain,  adequate, 
certain,  and  speedy  remedy  given  by  the 
ordinance. 

For  the  error  in  sustaining  exceptions  to 
the  answer,  the  judgment  is  reversed,  and 
the  cause  remanded. 
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*1.  In  this  territory,  In  an  action  for 
divorce,  the  district  court  has  power 
to  punish  a  contempt  of  court  In  re- 
fusing to  pay  alimony  awarded  by  it  by 
striking  the  defendant's  answer  from  the 
record,  or  refusing  to  permit  him  to  plead 
further  in  a  case  In  which  the  defendant 
has  voluntarily  absented  himself  from  the 
territory  for  the  purpose  of  avoiding  con- 
tempt proceedings  for  failure  to  pay  such 
alimony ;  and  punishment  for  contempt  can- 
not be  otherwise  inflicted. 

2.  In  an  action  for  divorce  on  the 
ground  of  cruelty,  and  where  it  Is  al- 
leged in  the  petition  that  property  .has  been 
fraudulently  conveyed  to  a  third  person  for 

*Headnotes  by  Ibwin,  J. 

Note. — For  another  case,  in  this  series,  as 
to  right  to  strike  out  defendant's  answer  to 
punish  him  for  contempt,  see  Hovey  v.  Elliott. 
39  L.  R.  A.  449. 

As  to  right  to  enter  judgment  for  plaintiff 
because  of  defendant's  noncompliance  with  rule 
of  court  requiring  him  to  deposit  one  half  re- 
porter's per  diem,  see  Meacham  v.  Bear  Valley 
Irrig.  Co.  68  L.  R.  A.  600. 

As  to  refusal  to  permit  plaintiff  in  equity 
•case  to  proceed  with  trial  while  In  contempt 
for  refusing  to  obey  order  of  court,  see  Camp- 
bell v.  Superior  Ct.  Justices,  69  L.  R.  A.  311. 
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the  purpose  of  defeating  the  collection  of 
any  alimony  that  may  be  awarded,  and 
where  the  defendant  In  the  divorce  pro- 
ceedings and  the  party  to  whom  the  con 
veyance  was  made  by  said  defendant  are 
both  served  with  summons,  the  grantee  In 
such  fraudulent  conveyance  is  not  a  proper 
party  to  the  divorce  proceedings ;  and  it  1* 
not  error  to  refuse  to  permit  such  defendant 
to  be  heard  on  the  question  of  a  divorce 
where  the  defendant  in  the  divorce  pro- 
ceedings Is  In  default ;  but  the  defense  of 
such  grantee  only  extends  to  the  question  of 
alimony  and  the  validity  of  such  convey- 
ance. 
8.  Where  a  husband,  with  notice  that 
a  divorce  proceeding*  la  about  to 
be  commenced  against  him,  or  with 
notice  of  such  facts  as  would  reasonably 
apprise  him  of  this  fact,  conveys  his  prop- 
erty to  an  Infant  son,  the  offspring  of  a 
marriage  with  a  former  wife,  and  the  pur- 
pose is  apparent  that  such  conveyance  Is 
made  to  defeat  a  decree  for  alimony,  held, 
that  the  burden  of  proof  was  upon  the 
grantee  to  show  a  valuable  consideration, 
or  that  such  conveyance  would  not  tend  to 
defeat  any  alimony  that  might  be  granted  In 
such  divorce  proceedings ;  and  the  burden  of 
proof  In  such  case  is  not  upon  the  plaintiff 
In  the  divorce  proceedings  to  show  insolvency 
of  the  grantor. 

(June  7.  1905.) 

ERROR  to  the  District  Court  for  Lincoln 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  pro- 
cure a  divorce  and  set  aside  a  conveyance  of 
property  by  complainant's  husband.  Af- 
firmed. 
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Statement  by  Irwin,  J.: 

This  was  an  action  begun  by  the  defend- 
ant in  error,  Sarah  Grace  Bennett,  on  the 
21st  day  of  May,  1903,  in  the  district  court 
of  Lincoln  county,  Oklahoma  territory,  for 
divorce  and  alimony,  against  A.  W. 
Bennett.  On  the  21st  day  of  July,  1903, 
Sarah  Grace  Bennett  filed  an  amended  peti- 
tion in  said  cause,  in  which  she  made  Harry 
M.  Bennett,  a  son  of  A.  W.  Bennett  by  a 
former  marriage,  a  minor,  eleven  years  of 
age,  a  party  defendant.  In  the  amended 
petition  it  is  alleged  that  defendant  A.  W. 
Bennett  was  guilty  .of  extreme  cruelty  to- 
wards the  complainant.  It  is  further  al- 
leged that  on  the  20th  day  of  May,  1903, 
the  said  A.  W.  Bennett  conveyed  by  war- 
ranty deed  certain  real  estate  in  Chandler, 
and  other  real  estate  in  Lincoln  county,  to 
the  said  Harry  M.  Bennett,  for  the  purpose 
of  defrauding  the  complainant  out  of  any 
rights  which  she  might  have  in  said  real 
estate  by  reason  of  the  marriage  relations, 
and  to  defeat  any  claim  for  alimony.  A 
copy  of  the  deed  to  Harry  M.  Bennett  by  A. 
W.  Bennett  was  attached  to  the  amended 
petition,  and  marked  "  Exhibit  A,"  and  by 
the  prayer  of  said  petition  the  complainant 
asks  for  a  divorce  from  the  said  A.  W.  Ben- 
nett; that  the  homestead,  consisting  of  lots 
19  and  20  in  block  28  in  Bennett's  addition 
to  the  city  of  Chandler,  Lincoln  county, 
Oklahoma  territory,  be  decreed  to  her  for 
permanent  alimony,  and  for  such  other  ali- 
mony as  the  court  might  give;  that  the 
deed  from  A.  W.  Bennett  to  his  son  Harry 
M.  Bennett  be  declared  void  as  to  the  com- 
plainant in  that  case,  and  that  her  judg- 
ment for  alimony  be  declared  a  lien  on  said 
premises.  After  the  filing  of  the  original 
petition  on  the  21st  day  of  May,  1903, 
summons  was  issued,  and  on  the  21st  day 
of  May,  1903,  the  sheriff  of  Lincoln  county 
made  his  return  on  said  summons,  showing 
that  he  served  the  said  A.  W.  Bennett  by 
leaving  a  copy  of  said  summons  at  the  last 
usual  place  of  residence  of  said  A.  W. 
Bennett  in  Lincoln  county,  Oklahoma 
territory;  that  on  the  said  21st  day  of 
May,  1903,  Victor  S.  Decker  attempted  to 
serve  on  the  said  A.  W.  Bennett  a  notice 
that  the  defendant  in  error  would,  on  the 
23d  day  of  May,  1903,  present  an  applica- 
tion to  the  Honorable  Jno.  H.  Burford, 
judge  of  the  district  court,  at  chambers, 
at  Stillwater,  Payne  county,  Oklahoma 
territory,  for  an  order  allowing  temporary 
alimony  and  attorney's  fees  for  the  use  of 
the  defendant  in  error  pending  divorce  pro- 
ceedings, and  that  said  A.  W.  Bennett  re- 
fused to  receive  said  notice;  that  on  the 
23d  day  of  May,  1903,  said  order  was  pre- 
sented to  said  Jno.  H.  Burford,  judge,  at 
Stillwater,  Oklahoma  territory,  in  cham- 
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bers,  and  that  on  said  23d  day  of  May,  1903, 
the  judge  of  the  district  court  of  Lincoln 
county,  at  chambers,  in  Stillwater,  Okla- 
homa territory,  ordered  the  said  A.  W. 
Bennett  to  pay  into  the  office  of  the  clerk 
of  the  district  court  of  Lincoln  county, 
Oklahoma,  $1,000  for  temporary  alimony 
for  defendant  in  error,  and  $100  for  her 
attorney's  fees,  which  said  order  to  pay 
alimony  was  served  on  the  said  A.  W. 
Bennett  by  the  sheriff  of  Lincoln  county, 
Oklahoma  territory,  on  the  18th  day  of 
February,  1904.  On  the  12th  day  of  June, 
1903,  the  said  A.  W.  Bennett  appeared 
specially  by  his  attorneys  to  question  the 
jurisdiction  of  the  court,  and  to  move  to 
set  aside  the  return  of  tae  sheriff  of  the 
summons  in  the  case.  During  the  pendency 
of  said  motion,  at  the  September,  1903. 
term  of  the  district  court  in  Lincoln 
county,  the  sheriff  of  said  Lincoln  county, 
Oklahoma  territory,  amended  his  return 
on  said  summons  by  drawing  a  line  through 
the  word  "  last."     On  the  21st  day  of  July, 

1903,  the  defendant  in  error  filed  her 
amended  petition  in  said  cause,  and  at  that 
time  she  filed  her  petition  and  affidavit  for 
the  notice  by  publication  for  said  A.  W. 
Bennett,  and  the  plaintiff  in  error,  Harry 
M.  Bennett,  a  minor,  by  A.  VV.  Bennett, 
his  guardian  and  father,  as  nonresidents  of 
the  territory  of  Oklahoma.  On  the  19th  day 
of  September,  1903,  the  court  appointed 
Chas.  B.  Wilson  guardian  ad  litem  for  said 
Harry  M.  Bennett,  a  minor,  and  on  the 
30th  day  of  September,  1903,  said  guardian 
ad  litem  filed  his  answer  to  the  amended 
petition  for  said  minor.  On  the  17th  day 
of  February,  1904,  summons  was  issued  on 
the  amended  petition,  and  was  served  on  the 
said  A.  W.  Bennett  in  Lincoln  county, 
Oklahoma  territory,  by  the  sheriff  of  said 
county,  and  on  the  12th  day  of  March,  1904. 
the  answer  day,  the  attorneys  for  said  A. 
W.  Bennett  appeared  specially,  and  moved 
the  court  to  set  aside  the  service  of  sum- 
mons in  said  cause,  which  motion  was  over- 
ruled by  the  court  on  the  6th  day  of  April, 

1904.  Thereupon  the  said  A.  VV.  Bennett 
offered  then  and  there  to  file  his  answer  to 
the  amended  petition  of  defendant  in  error, 
which  said  offer  of  said  A.  W.  Bennett  to 
file  answer  in  said  cause  was  by  the  court 
refused  for  the  reason  that  the  said  defend- 
ant was  at  that  time  in  contempt  of  the 
court  by  reason  of  his  failure  and  refusal  to 
comply  with  the  order  of  the  court  hereto- 
fore made  to  pay  to  the  plaintiff  in  this 
case  the  sum  of  $1,000  as  temporary  ali- 
mony and  $100  for  attorney's  fees  in  the 
case;  but  the  court  made  the  further  order 
that  the  defendant  should  be  permitted  to 
file  said  answer  within  five  days,  on  condi- 
tion that  he  purge  himself  of  contempt  by 
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complying  with  said  order  within  that  time, 
to  which  order  of  the  court  the  defendant 
A.  W.  Bennett  excepted  at  the  time.  On 
the  11th  day  of  April,  Geo.  A.  Spink,  of  the 
firm  of  Spink  &  Spink,  attorneys  for  the 
defendant*,  in  open  court  made  a  motion 
that  the  time  allowed  A.  W.  Bennett  to 
comply  with  the  order  of  the  court  in  re- 
gard to  alimony  pendente  lite  and  attorney's 
fees,  and  also  to  plead,  be  extended  to  the 
13th  day  of  April,  1904,  which  motion 
was  granted  by  the  court,  and  said  time 
extended  to  and  including  the  13th  day  of 
April,  1904,  which  order  appears  at  page 
87  of  the  case  made.  On  the  29th  day  of 
April,  the  same  being  one  of  the  judicial 
days  of  the  April  term,  1904,  of  the  dis- 
trict court  in  and  for  Lincoln  county,  the 
issues  having  been  joined,  this  cause  came 
on  for  trial.  The  plaintiff  appeared  in  per- 
son and  by  her  attorneys,  and  the  defend- 
ant Harry  M.  Bennett,  a  minor,  appeared 
by  his  guardian  ad  litem,  Chas.  B.  Wilson; 
the  guardian  ad  litem  for  the  said  minor  de- 
fendant being  at  the  time  informed  by  the 
court  that  he  would  be  permitted  to  cross- 
examine  the  witnesses,  object  to  the  testi- 
mony, and  to  have  a  hearing  on  the  ques- 
tion of  alimony,  but  that  on  the  question  of 
divorce  he  would  not  be  permitted  to  be 
heard.  After  hearing  evidence  and  being 
advised  in  the  premises,  the  court  finds  that 
the  defendant  A.  W.  Bennett  was  duly  and 
legally  served  personally  with  summons  in 
said  action,  as  shown  by  the  return  of  the 
sheriff  of  Lincoln  county;  and  the  court 
further  finds  that  the  defendant  A.  W. 
Bennett  has  failed  and  refused  to  comply 
with  an  order  made  by  the  court  on  the 
23d  day  of  May,  1903,  wherein  the  defend- 
ant was  ordered  and  adjudged  to  pay  to  the 
plaintiff  within  ten  days  from  date  $1,000 
as  and  for  temporary  alimony  and  suit 
money,  and  the  sum  of  $100  as  and  for  an 
attorney's  fee.  The  court  further  finds  that 
the  said  order  was  served  on  the  defendant 
A.  W.  Bennett  by  the  sheriff  of  Lincoln 
county,  Oklahoma  territory.  The  court 
further  finds  that  the  defendant  Harry  M. 
Bennett,  a  minor,  on  and  after  the  filing  of 
plaintiff's  amended  petition  herein,  has  been 
duly  and  legally  served  by  publication  by 
the  plaintiff,  and  that  said  action  is  one  of 
the  cases  in  which  service  by  publication  is 
authorized  by  law.  The  court  further  finds 
that  a  guardian  ad  litem  has  been  duly  and 
legally  appointed  for  said  minor  defendant. 
And  the  court  further  finds  that  the  defend- 
ant A.  W.  Bennett  has  failed  to  comply 
with  the  former  order  of  the  court  as  to 
alimony  and  attorney's  fees,  or  make  excuse 
for  not  complying,  and,  having  failed  to 
answer  the  petition  of  plaintiff  herein,  the 
said  defendant  A.  W.  Bennett  is  now  called 
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three  times  in  open  court,  but  makes  de- 
fault, and  fails  to  plead  or  otherwise  ap- 
pear in  said  cause,  and  the  said  A.  W.  Ben- 
nett is  by  the  court  adjudged  to  be  in  de- 
fault, and  not  entitled  to  answer  or  plead 
until  he  shall  comply  with  the  order  hereto- 
fore made  with  reference  to  alimony  and  at- 
torney's fees.  The  plaintiff  having  intro- 
duced her  evidence  and  rested  her  case,  the 
defendant  Harry  M.  Bennett,  minor,  by  Chas. 
B.  Wilson,  guardian  ad  litem,  and  Chas.  B. 
Wilson,  Jr.,  his  attorney,  introduces  no  evi- 
dence, and  submitted  the  case  to  the  court. 
The  court  finds  for  the  plaintiff,  and  that 
she  is  entitled  to  have  and  recover  of  and 
from  the  defendant  A.  W.  Bennett  the  sum 
of  $6,000,  and  lots  19  and  20  in  block  28, 
the  same  being  the  homestead  of  the  plain- 
tiff and  defendant,  as  permanent  alimony, 
and  that  she  further  recover  the  sum  of 
$500  as  and  for  the  payment  of  attorney's 
fees,  and  the  costs  of  this  suit.  The  court 
further  finds  that  the  deed  from  A.  W. 
Bennett  to  Harry  M.  Bennett  is  without  con- 
sideration, fraudulent,  and  void,  as  affect- 
ing the  rights  of  plaintiff,  arid  that  the 
same  should  be  set  aside  and  held  for 
naught,  and  the  property  therein  mentioned 
held  subject  to  the  payment  of  the  $6,000 
alimony  and  $500  attorney's  fees  and  the 
costs  of  this  suit.  To  all  of  which  the  de- 
fendant excepts,  and  in  due  time  files  his 
motion  for  new  trial,  which  motion  is  over- 
ruled and  excepted  to,  and  the  case  is 
brought  here  for  review. 

Messrs.  Charles  B.  Wilson,  Charles 
B.  Wilson,  Jr.,  and  Emery  A.  Foster, 

for  plaintiff  in  error : 

Plaintiff  in  error  was  entitled  to  all  the 
defenses  which  his  codefendant,  A.  W.  Ben- 
nett, possessed. 

Sprague  v.  Childs,  16  Ohio  St.  108; 
Cooke  v.  Altvater,  21  Ohio  St.  628 ;  Miller 
v.  Longacre,  26  Ohio  St.  291 ;  Moyer  v. 
Brand,  102  Ind.  301,  26  N.  E.  125;  Suther- 
lin  v.  Mullis,  17  Ind.  19;  Stapp  v.  Davis, 
78  Ind.  128;  Williams  v.  McGrade,  13  Minn. 
46,  Gil.  39. 

In  equity,  an  answer  which  is  responsive 
to  the  bill  is  admissible  in  favor  of  a  co- 
defendant. 

Roach  v.  Olost  181  111.  440,  54  N.  E.  1022; 
Morris  v.  Nixon,  1  How.  118,  11  L.  ed.  69; 
Pleasanton  v.  Raughley,  3  Del.  Ch.  124; 
Carithers  v.  Jarrell,  20  Ga.  842;  Potato*  v. 
Dilley,  9  Gill,  222;  Mills  v.  Gore,  20  Pick. 
28;  Salmon  v.  Smith,  58  Miss.  399;  Miles 
v.  Miles,  32  N.  H.  147,  64  Am.  Dec.  362; 
McDaniel  v.  Goodall,  2  Coldw.  391 ;  Ligon  v. 
Rogers,  12  Ga.  281. 

It  was  error  in  the  court  to  refuse  A.  W. 
Bennett  permission  to  file  his  answer  be- 


1905. 


Bennett  v.  Bennett. 


867 


cause  he  had  not  paid  to  the  court  the  tem- 
porary alimony  ordered  by  the  judge  at 
chambers. 

U.  S.  Const.  Amend,  art.  5;  U.  S.  Rev. 
Stat.  §  725,  U.  S.  Comp.  Stat.  1901,  p.  583; 
Hovey  v.  Elliott,  167  U.  S.  409,  42  L.  ed. 
215,  17  Sup.  Ct.  Rep.  841,  145  N.  Y.  126, 
39  L.  R.  A.  449,  39  N.  E.  841;  Foley  v. 
Foley,  120  Cal.  33,  65  Am.  St.  Rep.  147,  52 
Pac.  122;  Palmer  V.  Palmer,  36  Fla.  385, 
18  So.  720;  Baily  v.  Baily,  69  Iowa,  77,  28 
N.  W.  443;  McMakin  v.  McMakin,  68  Mo. 
App.  57;  State  ex  rel.  Oemmell  v.  Clancy, 
24  Mont.  359,  61  Pac.  987. 

The  court  erred  in  permitting  defendant 
in  error  to  prove  the  marriage  between  her- 
self and  A.  W.  Bennett  by  oral  testimony, 
over  the  objections  of  the  plaintiff  in  error. 

Laws  of  Okla.  Terr.  1897,  208 ;  19  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  1191,  and  note  1; 
yorman  v.  Norman,  121  Cal.  620,  42  L.  R. 
A.  343,  66  Am.  St.  Rep.  74,  54  Pac.  143; 
Pearce  v.  Pearce,  13  Ky.  L.  Rep.  67,  16  S. 
W.  271;  Robinson  v.  Redd,  19  Ky.  L.  Rep. 
1422,  43  S.  W.  435;  Milford  v.  Worcester, 
7  Mass.  48;  Thompson  v.  Thompson,  114 
Mass.  566;  Com.  v.  Munson,  127  Mass.  459, 
34  Am.  Rep.  411;  State  v.  Wilson,  121  N. 
C.  656,  28  S.  E.  416;  Re  McLaughlin,  4 
Wash.  570,  16  L.  R.  A.  699,  30  Pac.  651 ; 
Kelley  V.  Kitsap  County,  5  Wash.  521,  32 
Pac.  554 ;  Re  Wilbur,  14  Wash.  242,  44  Pac. 
262;  Beverlin  v.  Beverlin,  29  W.  Va.  732, 

3  S.  E.  36. 

The  petition  should  have  averred,  and  the 
plaintiff  should  have  shown,  that  A.  W. 
Bennett,  the  grantor  in  said  deed,  had  no 
other  property  out  of  which  any  prospective 
judgment  could  be  made,  or  that  there  was 
no  adequate  legal  remedy. 

U.  S.  Rev.  Stat.  1878,  §  723  (U.  S. 
Comp.  Stat.  1901,  p.  583)  ;  Wait,  Fraud. 
Conv.  §§  143,  296;  Burdsall  v.  Waggoner, 

4  Colo.  256;  Harris  v.  Taylor,  15  Cal.  348; 
Bruker  v.  Kelsey,  72  Ind.  51;  Case  v. 
Beauregard,  (Case  v.  New  Orleans  d  C.  R. 
Co.)  101  U.  S.  688,  25  L.  ed.  1004;  Twine  v. 
Carey,  2  Okla.  249,  37  Pac.  1096 ;  Bassett  v. 
Mitchell,  3  Okla.  177,  41  Pac.  601;  Herbein 
v.  Moore,  10  Okla.  317,  61  Pac.  1060; 
Wehrman  v.  Conklin,  155  U.  S.  314,  39  L. 
ed.  167,  15  Sup.  Ct.  Rep.  129;  Pom.  Eq. 
Jur.  §§  221,  1363,  1337;  Druon  v.  Sullivan, 
1  Am.  &  Eng.  Dec.  in  Eq.  536,  and  note, 
66  Vt.  609,  30  Atl.  98. 

Fraud  must  be  proved,  not  presumed. 

Wait,  Fraud.  Conv.  §§  5,  6,  283;  Kemper 
H.  &  McD.  Dry  Goods  Co.  v.  Fischel,  4 
Okla.  250,  44  Pac.  205 ;  Baughman  v.  Penn, 
33  Kan.  504,  6  Pac.  890;  Parmenter  v. 
Lomax,  68  Kan.  61,  74  Pac.  634. 

Messrs.      S.      D.     Decker,     Fred     A. 
Wagoner,  and  Hoffman  &  Embry,  for 
defendant  in  error. 
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Irwin,  J.,  delivered  the  opinion  of  the 
court: 

The  first  assignment  of  error  complained 
of  by  the  plaintiff  in  error  is  that  the  court 
erred  in  refusing  to  grant  A.  W.  Bennett 
permission  to  file  his  answer  to  the  amended 
petition  of  defendant  in  error.  This  raises 
the  question  as  to  whether,  in  this  territory, 
the  court  has  power  to  strike  the  pleadings 
of  a  party  from  the  record,  or  to  refuse  a 
party  the  right  to  file  pleadings,  when  such 
party  is  in  contempt  of  court  for  refusal 
to  pay  alimony  when  ordered  so  to  do  by 
the  court.  It  seems  to  us  that  the  facts  in 
this  case  bear  a  very  close  analogy  to  the 
facts  in  the  case  of  Zimmerman  v. 
Zimmerman,  7  Mont.  114,  14  Pac.  665. 
That  was  an  action  for  divorce  and  ali- 
mony, and,  after  the  filing  of  the  petition, 
an  order  was  made  for  alimony  pendente 
lite.  This  order  further  provided  that  if 
this  alimony  was  not  paid  the  appellant's 
answer  should  be  stricken  from  the  files, 
and  himself  proceeded  against  in  the  manner 
provided  by  law  for  the  enforcement  of  the 
order.  On  the  4th  of  October,  1886,  a 
motion  to  strike  the  answer  of  appellant 
from  the  files  was  made  for  the  reason  that 
he  had  not  complied  with  the  order  of  court 
requiring  payment  of  alimony.  It  appears 
that  the  above  order  of  court  was  served  on 
the  appellant  on  the  26th  day  of  May,  1886, 
at  Elks  county,  Nevada.  On  the  5th  of 
October,  1886,  a  motion  was  made  to  vacate 
and  set  aside  the  order  allowing  alimony 
pending  the  action.  On  the  9th  of  October 
following,  the  court  overruled  the  motion 
striking  the  answer  of  the  appellant  from 
the  files,  and  modified  the  former  order  al- 
lowing alimony  pendente  lite.  The  court, 
upon  affidavit  that  the  modified  order  had 
been  disobeyed,  ordered  the  answer  of  the 
appellant  stricken  from  the  files.  There- 
after the  ceurt  ordered  the  cause  to  be  re- 
ferred as  in  a  case  of  default,  and,  upon 
the  report  of  the  referee,  ordered  a  decree 
of  divorce  and  permanent  alimony.  From 
this  decree  an  appeal  was  taken,  and  the 
only  thing  complained  of  is  the  action  of 
the  court  in  striking  the  appellant's  answer 
from  the  files.  Upon  this  question  the  Mon- 
tana supreme  court  says:  "  The  first  ques- 
tion for  our  consideration  is,  Did  the  dis- 
trict court  have  the  power  to  make  this 
order  striking  the  appellant's  answer  from 
the  files  for  disobedience  to  its  mandates?1 
If  so,  was  the  order  properly  made  under 
the  peculiar  circumstances  of  this  case?  It 
is  admitted  that  this  order  was  made  as  & 
punishment  for  contempt  in  disobeying  the 
order  of  the  court  in  relation  to  the  pay- 
ment of  alimony.  It  is  claimed  by  the  ap- 
pellant that,  as  our  statutes  have  provided 
for   the   punishment   of   contempt,   this   is 


366 


Oklahoma  Supreme  Court. 


June, 


complying  with  said  order  within  that  time, 
to  which  order  of  the  court  the  defendant 
A.  W.  Bennett  excepted  at  the  time.  On 
the  11th  day  of  April,  Geo.  A.  Spink,  of  the 
firm  of  Spink  &  Spink,  attorneys  for  the 
defendants,  in  open  court  made  a  motion 
that  the  time  allowed  A.  W.  Bennett  to 
comply  with  the  order  of  the  court  in  re- 
gard to  alimony  pendente  lite  and  attorney's 
fees,  and  also  to  plead,  be  extended  to  the 
13th  day  of  April,  1904,  which  motion 
was  granted  by  the  court,  and  said  time 
extended  to  and  including  the  13th  day  of 
April,  1904,  which  order  appears  at  page 
87  of  the  case  made.  On  the  29th  day  of 
April,  the  same  being  one  of  the  judicial 
days  of  the  April  term,  1904,  of  the  dis- 
trict court  in  and  for  Lincoln  county,  the 
issues  having  been  joined,  this  cause  came 
on  for  trial.  The  plaintiff  appeared  in  per- 
son and  by  her  attorneys,  and  the  defend- 
ant Harry  M.  Bennett,  a  minor,  appeared 
by  his  guardian  ad  litem,  Chas.  B.  Wilson; 
the  guardian  ad  litem  for  the  said  minor  de- 
fendant being  at  the  time  informed  by  the 
court  that  he  would  be  permitted  to  cross- 
examine  the  witnesses,  object  to  the  testi- 
mony, and  to  have  a  hearing  on  the  ques- 
tion of  alimony,  but  that  on  the  question  of 
divorce  he  would  not  be  permitted  to  be 
heard.  After  hearing  evidence  and  being 
advised  in  the  premises,  the  court  finds  that 
the  defendant  A.  W.  Bennett  was  duly  and 
legally  served  personally  with  summons  in 
said  action,  as  shown  by  the  return  of  the 
sheriff  of  Lincoln  county;  and  the  court 
further  finds  that  the  defendant  A.  W. 
Bennett  has  failed  and  refused  to  comply 
with  an  order  made  by  the  court  on  the 
23d  day  of  May,  1903,  wherein  the  defend- 
ant was  ordered  and  adjudged  to  pay  to  the 
plaintiff  within  ten  days  from  date  $1,000 
as  and  for  temporary  alimony  and  suit 
money,  and  the  sum  of  $100  as  and  for  an 
attorney's  fee.  The  court  further  finds  that 
the  said  order  was  served  on  the  defend  a  tit 
A.  W.  Bennett  by  the  sheriff  of  Lincoln 
county,  Oklahoma  territory.  The  court 
further  finds  that  the  defendant  Harry  W. 
Bennett,  a  minor,  on  and  after  tlie  filing  of 
plaintiff's  amended  petition  herein,  has  been 
duly  and  legally  served  by  publication  by 
the  plaintiff,  and  that  said  action  is  one  of 
the  cases  in  which  service  by  publication  h 
authorized  by  law.  The  court  further  find* 
that  a  guardian  ad  litem  has  been  duly  and 
legally  appointed  for  said  minor  defendant. 
And  the  court  further  finds  that  the  defend- 
ant A.  W.  Bennett  has  failed  to  comply 
with  the  former  order  of  the  eourt  as  to 
alimony  and  attorney's  fees,  or  make  exeuw 
for  not  complying,  and,  having  failed 
answer  the  petition  of  plaintiff  herein,  tlv 
said  defendant  A.  W.  Bennett  is  now  call 
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three  times  in  open  court,  but  makes  de- 
fault, and  fails  to  plead  or  otherwise  ap- 
pear in  said  cause,  and  the  said  A.  W.  Ben- 
nett is  by  the  court  adjudged  to  be  in  de- 
fault, and  not  entitled  to  answer  or  plead 
until  he  shall  comply  with  the  order  hereto- 
fore made  with  reference  to  alimony  and  at- 
torney's fees.  The  plaintiff  having  intro- 
duced her  evidence  and  rested  her  case,  the 
defendant  Harry  M.  Bennett,  minor,  by  Chas. 
B.  Wilson,  guardian  ad  litem,  and  Chas.  B. 
Wilson,  Jr.,  his  attorney,  introduces  no  evi- 
dence, and  Submitted  the  case  to  the  court. 
The  court  finds  for  the  plaintiff,  and  that 
she  is  entitled  to  have  and  recover  of  and 
from  the  defendant  A.  W.  Bennett  the  sum 
of  $6,000,  and  lots  19  and  20  in  block  28, 
the  same  being  the  homestead  of  the  plain- 
tiff and  defendant,  as  permanent  alimony, 
and  that  she  further  recover  the  sum  of 
$500  as  and  for  the  payment  of  attorney's 
fees,  and  the  costs  of  this  suit.  The  court 
further  finds  that  the  deed  from  A.  W. 
Bennett  to  Harry  M.  Bennett  is  without  con- 
sideration, fraudulent,  and  void,  as  affect- 
ing the  rights  of  plaintiff,  and  that  the 
same  should  be  set  aside  and  held  for 
naught,  and  the  property  therein  mentioned 
held  subject  to  the  payment  of  the  $6,000 
alimony  and  $500  attorney's  fees  and  the 
costs  of  this  suit.  To  all  of  which  the  de- 
fendant excepts,  and  in  due  time  files  his 
motion  for  new  trial,  which  motion  is  over- 
ruled and  excepted  to,  and  the  case  is 
brought  here  for  review. 


Messrs.  Charles  B.  'Wilson,  diaries 
B.  'Wilson,  Jr.,  and  Emery  A.  Foster, 

for  plaintiff  in  error: 

Plaintiff  in  error  was  entitled  to  all  the 
defenses  which  his  codefendant,  A.  W.  Ben- 
nett, possessed. 

Sprague  v.  Childs,  16  Ohio  St.  108; 
Cooke  V.  Alt  voter,  21  Ohio  St.  628;  Jfttirr 
v.  Longacre*  20  Ohio  St,  291 ;  Jfojrer  v. 
Brand,  102  Ind.  301,  20  N.  K.  125;  Xufher 
tin  V.  MuUht  17  Ind,  10;  Stttpp  V,  Don*. 
78  Ind+  12Hj  William*  \\  AtcOradt.  13  Mim> 
40,  Oil-  39, 

In  equity,  an  answer  which  is  rtHpuraivr 
to  the  bill   is  admissible  in  favor  of 
defend  unt. 

Roach  v.  Glos,  181  III.  440, 1 
Morris  \\  ftijtfn,  1    1" 
Ph'fuw nton   " 
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a  limitation  upon  the  power  formerly  exer- 
cised ...  in  such  cases,  upon  the  prin- 
ciple, we  presume,  of  the  maxim  expreasio 
uniu8  est  exclusio  alterius;  and  we  are 
referred  to  the  case  of  Oalland  v.  Oallandf 
44  Cat.  475,  13  Am.  Rep.  1G7,  as  sustaining 
this  doctrine.  Upon  an  examination  of  this 
case  we  find  that  the  portion  of  the  opinion 
relied  upon  to  uphold  this  view  is  obiter 
dictum.  The  court,  after  referring  to  the1 
punishment  provided  by  the  statutes  of 
California  for  contempt,  uses  this  lan- 
guage: 'This  is  a  limitation  upon  the 
power  formerly  exercised  by  the  courts  for 
contempt,  but  whether  courts  in  this  state 
can  exercise  power  in  this  respect  in  cases 
not  named  in  the  statute,  or  otherwise  than 
it  has  provided,  we  are  not  called  upon  in 
this  case  to  consider.'  Upon  the  other 
hand,  it  is  contended  that  the  court  is  not 
limited  to  the  punishment  for  contempt 
provided  by  the  statute  in  case  of  dis- 
obedience to  its  orders,  and  that  it  has  con- 
trol of  its  own  proceedings,  and  can  refuse 
the  benefit  of  them  to  a  party  in  contempt. 
In  the  case  of  Walker  V.  Walker,  59  How. 
Pr.  476,  which  was  an  action  in  divorce, 
the  answer  of  the  defendant  was  stricken 
out  upon  his  default  being  shown  to  comply 
with  an  order  nisi  of  the  court  that  he  pay 
alimony  within  five  days.  This  order  was 
appealed  to  the  general  term,  where  it  was 
affirmed,  and  from  thence  taken  to  the 
court  of  appeals.  In  this  case  it  '  was 
conceded  by  the  defendant,'  and  impliedly 
held  by  the  court,  *  that  the  supreme  court, 
on  its  equity  side,  has  all  the  power  and 
authority  that  formerly  existed  in  chancery 
in  England,  and  was  continuously  exer- 
cised by  it.'  The  same  concessions  must  be 
made  in  the  case  at  bar.  Our  organic  act 
provides  that  'the  supreme  court  and  the 
district  courts,  respectively,  of  every  terri- 
tory, shall  possess  chancery  as  well  as  com- 
mon-law jurisdiction.'  '  Each  of  the  dis- 
trict courts  in  the  territories,  mentioned  in 
the  preceding  section,  shall  have  and  exer- 
cise the  same  jurisdiction,  in  all  cases 
arising  under  the  Constitution  and  laws  of 
the  United  States,  as  is  vested  in  the  cir- 
cuit and  district  courts  of  the  United 
States.'  Section  1686,  U.  R.  Rev.  Stat.,  U. 
8.  Comp.  Stat.  1001,  p.  1156,  and  ft  1910. 
By  virtue  of  the  foregoing  act  of  Congress 
the  district  courts  of  this  territory  are 
vested  with  all  the  chancery  powers  which 
formerly  belonged  to  chancery  in  England. 
In  the  case  last  referred  to,  Folger.  J.,  in 
rendering  the  opinion,  after  referring  to 
numerous  authorities,  both  American  and 
English,  says:  'We  are  brought  to  the 
conclusion  that  there  has  long  been  exerted, 
bv  the  court  of  chancery  in  England,  the 
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power  to  refuse  to  hear  the  defendant  when 
he  was  in  contempt  of  the  court  by  dis- 
obeying its  orders,  and  that  that  power  was 
in  the  courts  of  chancery  of  this  country. 
.  .  .  It  is  always  in  the  power  of  the 
defendant,  in  a  case  like  that  in  hand,  to 
apply  to  the  court,  and  show  that  the 
order  was  irregularly  made,  or  for  leave 
to  purge  himself  of  the  contempt,  and  be 
let  in  again  to  make  his  defense,' — referring 
to  Brinkley  v.  Brinkley,  47  N.  Y.  40.  In 
this  latter  case,  which  was  one  for  limited 
divorce,  the  same  judge  says:  'The  special 
term  having  made  the  order,  and  the  de- 
fendant having,  on  service  thereof,  neg- 
lected to  comply  with  it,  he  has  been  dis- 
obedient of  the  court,  and  in  contempt  of  it. 
The  court  has  power  to  punish  him  therefor. 
This  might  be  fine,  or  imprisonment,  or 
both.  But  it  was  not  limited  to  this  mode 
of  enforcing  its  orders.  Inasmuch  as,  after 
the  commencement  of  the  action,  he  had 
gone  out  of  the  jurisdiction,  it  would  not 
have  availed  to  have  ordered  him  fined  and 
committed.  But  it  had  control  over  its  own 
proceedings,  and  could  refuse  to  the  defend- 
ant the  benefit  of  them,  when  asked  as  a 
favor,  until  he  purged  himself  of  the  con- 
tempt.' In  Peel  v.  Peel,  50  Iowa.  522,  the 
court  below  had  stricken  the  answer  of  the 
defendant  from  the  files,  for  the  reason  that 
he  had  failed  to  pay  the  money  specified  in 
the  order  for  alimony,  and  refused  after- 
wards to  allow  the  defendant  to  show  cause 
why  he  had  not  obeyed  the  order,  and  thus 
purge  himself  of  contempt.  For  this  re- 
fusal the  decree  of  the  court  was  reversed. 
But  in  this  case  the  court,  by  Beck,  Ch.  J., 
uses  this  language:  'While  we  are  not 
prepared  to  hold  that  a  defendant  in  a 
divorce  case,  failing  or  refusing  to  obey  an 
order  for  payment  of  alimony,  may  in  no 
case  be  lawfully  visited  with  punishment 
by  striking  out  his  answer,  the  authority 
should  be  exerted  only  in  extreme  cases, 
when  other  punishment  cannot  be  inflicted 
or  will  not  enforce  obedience.'  In  the  case 
at  bar,  by  reason  of  the  absence  of  the 
appellant,  other  punishment  could  not  be 
inflicted  than  that  to  which  the  court  re- 
sorted, or  obedience  be  compelled  thereby. 
It  will  lie  observed  that  in  Iowa  the  statute 
provides  that  the  punishment  for  contempt 
may  be  by  fine  or  imprisonment.  See  also 
McClung  v.  McClung,  40  Mich.  493 ;  McCrea 
v.  McCrea,  58  How.  Pr.  220.  In  this  terri- 
tory the  action  of  divorce  is  made,  by  ex- 
press statute,  a  chancery  proceeding.  Sec- 
tion 508,  div.  5,  Rev.  Stat.  1879.  We  are 
of  the  opinion,  therefore,  that  in  such  a 
case  as  the  one  at  bar,  the  defendant  being 
out  of  its  jurisdiction,  the  court  has  power 
to   refuse  to  hear  a   defendant  who   is  in 
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contempt  of  its  authority,  and,  as  in  the 
case  of  Walker  v.  Walker,  59  How.  Pr.  470, 
to  strike  his  answer  from  the  files." 

Now,  an  examination  of  the  record,  it 
seems  to  us,  will  show  the  fact  beyond  ques- 
tion that  at  the  time  this  case  was  reached 
for  final  hearing  the  defendant  had  been 
granted  two  extensions  of  time  for  the 
purpose  of  giving  him  an  opportunity  to 
comply  with  the  order  of  court, — one  of 
five  days,  and  the  other  of  two  days, — and 
at  the  time  the  case  was  called  for  trial  he 
had  not  then,  so  far  as  the  record  shows, 
made  any  attempt  to  comply  with  the 
order  of  the  court.  The  allegations  of  the 
petition,  which  are  undisputed,  show  that 
he  had  abundant  means  wherewith  to  com- 
ply with  the  order,  had  he  wished  so  to  do. 
An  examination  of  the  record  shows  at  page 
64,  in  the  affidavit  of  the  defendant  A.  W. 
Bennett  he  distinctly  states  that  he  has 
abandoned  his  residence  in  Oklahoma  terri- 
tory, and  is  at  that  time  a  resident  of  the 
Indian  territory;  and  in  the  record  at  page 
79,  in  a  copy  of  letter  written  by  the  de- 
fendant A.  W.  Bennett  to  the  plaintiff, 
Grace  "Bennett,  he  uses  language  that  leaves 
no  doubt  that  his  residence  in  the  Indian 
territory  and  his  absence  from  Oklahoma 
territory  was  for  the  express  purpose  of 
defeating  the  payment  of  this  alimony,  as 
he  says  in  that  letter,  "  My  lawyers  tell  me 
that  if  I  come  back  it  will  be  in  contempt 
of  court,  and  I  will  be  put  in  jail,  which  I 
should  be  sorry  to  do."  Now,  it  seems  to  us 
that  these  facts,  as  shown  by  the  record, 
bring  the  case  squarely  within  the  state- 
ment of  facts  contained  in  the  Montana 
case.  In  fact,  it  is  a  case  on  all  fours  with 
it,  and  the  same  rules  would  govern  the 
courts  of  this  territory  that  governed  the 
courts  of  the  territory  of  Montana  at  the 
time  this  opinion  was  rendered.  And  we 
are  not  left  for  authority  to  the  decisions 
of  other  courts,  but  we  have  in  the  case  of 
Maharry  v.  Maharry,  5  Okla.  at  page  371, 
47  Pac.  1051,  the  authority  of  our  own 
court  on  this  same  proposition.  The 
syllabus  of  that  case  is  as  follows: 
"  Divorce — Temporary  Alimony — Pleadings. 
The  answer  of  the  defendant  may  be  stricken 
from  the  files,  and  he  be  held  in  default, 
where  it  is  shown  that  the  defendant  had 
ample  means  to  comply  with  an  order  for 
the  payment  of  temporary  alimony,  and 
refused  to  pay  it."  In  that  case,  at  the 
time  the  plaintiff  commenced  her  action  for 
divorce  and  alimony  against  the  defendant, 
William  J.  Maharry,  she  procured  a  re- 
straining order  enjoining  the  defendant 
from  a  disposition  of  his  property;  and 
also  an  order  for  $50  attorney's  fees,  and 
'  for  suit  money  in  the  sum  of  $50,  and  for 
$20  a  month  for  her  support.  The  order 
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for  temporary  alimony  was  subsequently 
modified  so  as  to  require  the  payment  of 
$25  attorney's  fees  and  $25  alimony  pend- 
ing the  litigation.  In  this  case,  at  page  376, 
5  Okla.,  page  1052,  47  Pac,  this  court 
speaking  through  Justice  Bierer,  says: 
"  Plaintiff  in  error,  Maharry,  contends  that 
the  court  erred  in  sustaining  the  motion  of 
the  plaintiff  to  strike  his  answer  and  cross- 
petition  from  the  files.  The  contention  is 
that  the  record  shows  an  absolute  inability 
to  comply  with  the  order  to  pay  alimony, 
and  cases  are  cited  by  the  plaintiff  in  error 
to  support  his  claim  that  it  is  erroneous  to 
strike  a  party's  pleadings  from  the  files 
where  his  failure  to  pay  alimony  has  re- 
sulted from  inability  and  poverty.  On  the 
consideration  of  this  motion  the  court  heard 
evidence,  consisting  of  the  testimony  of 
Teague  Ray,  attorney  for  the  defendant. 
.  .  .  The  testimony  of  the  defendant's 
own  attorney  also  showed  that  he  had  ab- 
sconded, left  the  territory  and  the  jurisdic- 
tion of  the  court,  and  was,  when  last  heard 
from,  in  another  state,  evading  any  further 
proceeding  that  the  plaintiff  might  take  to 
enforce  the  order  of  the  court  excepting 
the  remedy  proposed.  The  plaintiff  had, 
under  such  circumstances,  the  right  to  have 
the  defendant's  answer  and  cross  petition 
stricken  out."  And  in  support  of  this  the 
court  cites  Bishop,  Marr.  Div.  &  Sep.  vol.  2, 
§  1095;  Walker  v.  Walker,  82  N.  Y.  260. 

And  it  'seems  to  us  that  there  is  another 
very  good  and  cogent  reason  why  this  error, 
if  error  it  is,  cannot  be  available  in  this 
court.  This  refusal  of  leave  to  file  an  an- 
swer by  the  defendant  A.  W.  Bennett  was 
a  denial  of  the  right  of  A.  W.  Bennett  to 
appear  and  resist  the  divorce  proceedings, 
and  was  a  matter  purely  personal  to  him- 
self, and  one  which,  in  our  judgment,  the 
plaintiff  in  error,  Harry  M.  Bennett,  was 
not  a  proper  party  to,  and  had  no  interest 
in.  It  is  true  that  counsel  for  plaintiff  in 
error  have  cited  a  great  many  authorities 
in  support  of  the  right  of  A.  W.  Bennett  to 
be  heard  in  the  divorce  case  notwithstand- 
ing his  default  in  obeying  the  order  of  the 
court,  and  his  contemptuous  treatment  of 
the  court.  In  support  of  that  they  cite 
article  6,  U.  8.  Const.  Amend.,  U.  8.  Rev. 
Stat.  §  725  (U.  S.  Comp.  Stat.  1901,  p. 
583),  and  a  number  of  other  decisions,  and 
these  decisions  and  the  amendment  to  the 
Constitution  are  ably  discussed  in  the  brief 
of  plaintiff  in  error;  but,  notwithstanding 
the  high  grade  of  the  authorities,  and  the 
profound  learning  displayed  and  the  wis- 
dom exhibited  in  the  argument  for  the 
same,  we  feel  that  its  force  and  virtue  is 
to  a  large  measure  detracted  from,  from  the 
fact  that  their  client,  whom  they  so  ably  de- 
fend in  this  particular,  is  not  a  party  to 
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and  conveys  that  property  to  a  minor  child, 
eleven  years  of  age,  for  no  consideration 
other  than  love  and  affection  and  $1,  and 
in  view  of  the  fact  that  the  very  next  day 
proceedings  were  commenced  which  might 
reasonably  be  expected  to  result  in  a  judg- 
ment against  the  grantor  in  the  deed,  would 
be  a  sufficient  circumstance  to  make  the 
court  look  with  suspicion  on  the  transac- 
tion. 

The  supreme  court  of  Oregon,  in  the  case 
of  Weber  v.  Rothchild,  15  Or.  385,  3  Am. 
St.  Rep.  162,  15  Pac.  650,  in  the  syllabus, 
says:  "Plaintiff  brought  suit  against  her 
husband  for  divorce  and  alimony,  and 
against  W.  to  set  aside  an  alleged  fraud- 
ulent conveyance  from  the  husband  to  him, 
and  to  subject  the  property  to  the  payment 
of  the  alimony.  W.  defended  as  a  bona 
fide  purchaser.  The  consideration  of  the 
deed  was  $2,500,  and  the  property  con- 
veyed was  worth  $8,000  or  $9,000.  W.,  on 
the  same  date  of  his  alleged  purchase,  gave 
a  bond  agreeing  to  reconvey  within  a  given 
time  for  $3,000,  and  stating  that  a  material 
part  of  the  consideration  for  his  conveyance 
was  his  agreement  to  reconvey.  It  also  ap- 
peared that  the  husband  had  given  abund- 
ant cause  for  a  divorce,  and  that  shortly 
after  he  became  aware  that  his  wife  had 
discovered  his  conduct  he  made  this  convey- 
ance. Held  (1)  that  the  consideration  was 
so  inadequate  as  to  raise  a  presumption  of 
want  of  good  faith  in  W. ;  (2)  that  it  was 
necessary  for  his  answer  and  evidence  to 
show  that  he  was  a  purchaser  for  value 
and  without  notice,  and  that  plaintiff  was 
not  obliged  to  prove  the  negative  of  these 
facts  in  the  first  instance;  (3)  as  it  did 
not  appear  that  W.  had  paid  the  considera- 
tion, the  conveyance,  conceded  to  be  fraud- 
ulent on  the  grantor's  part,  should  be  set 
aside,  as  a  mere  obligation  to  pay  would 
not  sustain  it;  (4)  that  the  bond  created  a 
trust  in  W.  for  his  grantor's  benefit." 
And  in  the  opinion  p.  389,  15  Or.,  p.  165,  3 
Am.  St.  Rep.,  and  p.  052,  15  Pac,  the  court 
says:  "To  sell  this  property  for  $2,500 
was  too  great  a  sacrifice.  The  price  alleged 
to  have  been  paid  was  so  entirely  inadequate 
as  to  have  put  a  prudent  man  on  inquiry. 
But,  without  placing  the  decision  of  this 
case  on  the  ground  suggested,  there  is  an- 
other question  presented  which  deserves  at- 
tention. It  is  the  purchaser  for  value,  and 
without  notice,  from  a  fraudulent  grantor, 
who  is  protected  under  the  statute.  Does 
the  defendant's  answer  show  him  to  be 
such  purchaser?  To  constitute  a  good  de- 
fense, facts  must  be  alleged  showing  that 
the  purchaser  paid  a  valuable  considera- 
tion for  the  property;  that,  at  the  time  of 
the  payment,  he  had  no  notice  of  the  out- 
standing equity;  or,  as  in  this  case,  of  the 
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fraudulent  intent  of  his  grantor,  and  that 
he  acted  in  good  faith.  The  same  elements 
which  were  necessary  to  constitute  a  good 
plea  in  bar  in  this  class  of  cases  under  the 
former  equity  practice  are  necessary  to 
make  a  good  answer  under  the  Code.  The 
Code  has  only  abolished  forms;  it  has  not 
destroyed  substance.  The  answer  must 
therefore  '  aver  that  the  person  who  con- 
veyed or  mortgaged  to  the  defendant  was 
seised  in  fee,  or  pretended  to  be  seised, 
and  was  in  possession,  if  the  conveyance 
purported  to  be  an  immediate  transfer  of 
the  possession,  at  the  time  when  he  executed 
the  purchase  or  mortgage  deed.  It  must 
aver  a  conveyance,  and  not  articles  merely; 
for,  if  there  are  articles  only,  and  the  de- 
fendant is  injured,  he  may  sue  at  law  upon 
the  covenants  in  the  articles.  He  must  aver 
the  consideration  for,  and  the  actual  pay- 
ment of,  it.  A  consideration  secured  to  be 
paid  is  not  sufficient.'  Story,  Eq.  PI.  5 
805.  Further,  *  the  plea  must  also  deny 
notice  of  the  plaintiff's  title  or  claim 
previous  to  the  execution  of  the  deed  and 
payment  of  the  consideration;  and  the  no- 
tice so  denied  must  be  notice  of  the  exist- 
ence of  the  plaintiff's  title,  and  not  merely 
notice  of  the  existence  of  a  person  who 
could  claim  under  that  title.  .  .  .  But 
the  notice  of  fraud  must  also  be  denied 
generally,  by  way  of  averment  in  the  plea; 
otherwise  the  fact  of  notice  or  of  fraud 
will  not  be  at  issue.' "  Further  on  in  the 
opinion  the  court  says:  "Is  the  plaintiff 
required  to  prove  a  negative  by  showing 
that  the  defendant  did  not  pay  a  valuable 
consideration  ?  Or,  having  shown  the  fraud- 
ulent intent  and  purpose  of  the  grantor, 
may  he  stop  and  require  the  grantee  to 
prove  that  he  paid  value  in  order  to  pro- 
tect his  title?  Here  the  defendant  Roth- 
child has  alleged  facts  in  one  part  of  his 
answer  tending  to  show  that  he  is  a  bona 
fide  purchaser  for  value,  without  notice, 
of  this  property,  but  he  has  offered  no  evi- 
dence whatever  on  those  issues.  The  plea 
of  a  bona  fide  purchaser  for  value,  as  here 
alleged,  is  an  affirmative  defense  interposed 
by  the  defendant,  and  in  this  connection  it 
is  not  perceived  that  it  differs  from  other 
affirmative  defenses.  The  party  having  the 
affirmative  of  the  issue  must  offer  evidence 
to  support  it.  Another  rule  of  law,  equally 
elementary,  which  is  frequently  applied  in 
such  cases,  is  that,  when  a  fact  is  peculiarly 
within  the  knowledge  of  a  party,  he  must 
furnish  the  necessary  evidence  of  such  fact."" 
In  the  case  of  Strong  v.  Lawrence,  58 
Iowa,  55,  12  N.  W.  74,  the  Iowa  supreme 
court  says:  Where  the  difference  between 
the  price  paid  and  the  actual  value  of  the 
property  is  apparent  and  great,  the  con- 
veyance will  be  regarded  as  valid  to  the 
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extent  of  the  price  paid.  Where  a  man  sets 
up  a  voluntary  conveyance  in  opposition  to 
the  rights  of  pre-existing  creditors,  he  is 
required  to  show  that  his  means,  independ- 
ently of  the  property  conveyed,  were  abund- 
antly ample  to  satisfy  the  claims  of  his 
creditors.  In  the  case  of  Hunt  v.  Spencer, 
20  Kan.  126,  the  supreme  court  of  Kansas 
says  in  the  syllabus:  "A  voluntary  con- 
veyance can  be  sustained  as  against  exist- 
ing creditors  only  when,  under  all  the  cir- 
cumstances of  the  case,  the  property  re- 
tained by  the  grantor  furnishes  reasonable 
and  adequate  provision  for  the  discharge 
of  his  debts." 

Therefore  we  believe  that  in  a  case  like 
the  one  at  bar,  where  the  wife,  through  the 
cruel  treatment  of  the  husband,  is  com- 
pelled to  resort  to  the  courts  to  secure  her 
rights  of  alimony  and  maintenance,  she  is 
a  quasi  creditor,  and,  the  conveyance  to 
the  plaintiff  in  error  being  voluntary,  and 
without  consideration  and  being  a  convey- 
ance which  operates  to  hinder,  delay,  and 
defraud  her  in  the  collection  of  her  rights, 
it  is  immaterial  whether  the  grantee  had 
knowledge  of  the  fraud,  or  whether  he  par- 
ticipated in  it  or  not,  because  the  principle 
of  law  is  that  in  such  cases  the  convey- 


ance must  fail,  as  the  law  requires  that  the 
grantor  must  be  just  to  his  creditors  be- 
fore he  can  be  generous  to  his  friends. 
Hence  we  think,  for  the  reasons  herein  ex- 
pressed, and  under  the  authorities,  herein 
cited,  that  the  action  of  the  court  in  de- 
faulting the  defendant  A.  W.  Bennett,  and 
not  permitting  him  to  answer  on  account  of 
his  failure  to  pay  alimony,  was  in  no  way 
prejudicial  to  the  interests  of  the  plaintiff 
in  error,  and,  if  any  reversible  error  was 
committed,  it  is  not  available,  because  the 
defendant  A.  W.  Bennett  has  taken  no  ap- 
peal, and  is  not  a  party  to  this  record. 
From  a  view  of  the  entire  case  we  are  of 
the  opinion  that  no  reversible  error  has  been 
committed,  and  no  substantial  injustice 
has  been  done. 

The  judgment   of   the  District   Court  is 
hereby  affirmed,  at  the  costs  of  the  plaintiff 


All  the  Justices  concur,  except  Bur- 
ford,  Ch.  J.,  who,  having  tried  the  case 
below,  took  no  part  in  this  decision,  and 
Burwell,  J.,  who  agrees  with  the  judg- 
ment, but  not  in  the  reasons  herein  ex- 
pressed. 


ARKANSAS    SUPREME    COURT. 


KING-RYDER       LUMBER       COMPANY, 

Appt., 

v. 

Edgar  SCOTT. 

(73  Ark.  329.) 

Sale     of     the     growing:     timber     by     a 
homestead    settler    on    public    land, 

before  he  has  received  his  patent,  for  the 
purpose  of  carrying  out  In  good  faith  the 
object  of  the  acquisition  and  enjoyment  of 
the  homestead,  is  not  Illegal,  even  though 
a  benefit  should  Incidentally  result  to  him 
from  the  sale. 


(December   17,    1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Chancery  Court  for  Little  River 
County  setting  aside  a  contract  for  the  sale 
of  growing  timber.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  R.  Cowley,  for  appellant: 

The  statute  does  not  prohibit  contracts 
for  the  sale  of  the  timber;  it  prohibits 
alienation  of  the  land,  or  any  part  thereof. 

The  term  "  alienate "  has  a  technical, 
legal  meaning,  and  any  transfer  of  real  es- 


Notb. — Right    to    cut    timber   on   public    land. 

I.  What  timber  is  within  the  statutes,  874. 
II.  Remedies  against  timber  trespassers. 

a.  Criminal  prosecutions,  875. 

b.  Civil  actions,  876. 

c.  Settlement  for  cutting  timber,  878. 

d.  Custom  as  a  defense,  878. 

III.  Trespasser's  title,  879. 

IV.  Mistake,  879. 

V.  Right  to  cut  timber  as  affected  by  land 
grant. 

a.  Railroad  land. 

1.  Application  of  grant,  880. 

2.  Forfeiture  of  grant,  882. 

3.  Prowimity  of   timber   to  place 

of  use,  882. 

b.  Grant  to  state,  885. 
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VI.  Homestead  and  pre-emption  land. 

a.  Right  of  settler  to  cut  timber,  885. 

b.  Action  by  settler,  890. 

c.  Cutting  for  turpentine,  892. 

VII.  Title    relating    back    affecting    previous 
trespass. 

a.  Settler  acquiring  title,  893. 

b.  Purchaser's  title,  896. 

VIII.  Rights  of  purchasers  not  having  acquired 
title,  899. 
IX.  Licenses  and  permits. 

a.  Authority  of  licensor,  900. 

b.  Effect  of  license,  902. 

c.  Termination  of  license,  904. 
X.  Timber  culture  act,  904. 

XI.  Mineral  lands. 

a.  Act  of  1878,  chap.  ISO. 
1.  Generally,  904. 
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and  conveys  that  property  to  a  minor  child, 
eleven  years  of  age,  for  no  consideration 
other  than  love  and  affection  and  $1,  and 
in  view  of  the  fact  that  the  very  next  day 
proceedings  were  commenced  which  might 
reasonably  be  expected  to  result  in  a  judg- 
ment against  the  grantor  in  the  deed,  would 
be  a  sufficient  circumstance  to  make  the 
court  look  with  suspicion  on  the  transac- 
tion. 

The  supreme  court  of  Oregon,  in  the  case 
of  Weber  v.  Rothchild,  15  Or.  385,  3  Am. 
St.  Rep.  162,  15  Pac.  650,  in  the  syllabus, 
says:  "  Plaintiff  brought  suit  against  her 
husband  for  divorce  and  alimony,  and 
against  W.  to  set  aside  an  alleged  fraud- 
ulent conveyance  from  the  husband  to  him, 
and  to  subject  the  property  to  the  payment 
of  the  alimony.  W.  defended  as  a  bona 
fide  purchaser.  The  consideration  of  the 
deed  was  $2,500,  and  the  property  con- 
veyed was  worth  $8,000  or  $9,000.  W.,  on 
the  same  date  of  his  alleged  purchase,  gave 
a  bond  agreeing  to  reconvey  within  a  given 
time  for  $3,000,  and  stating  that  a  material 
part  of  the  consideration  for  his  conveyance 
was  his  agreement  to  reconvey.  It  also  ap- 
peared that  the  husband  had  given  abund- 
ant cause  for  a  divorce,  and  that  shortly 
after  he  became  aware  that  his  wife  had 
discovered  his  conduct  he  made  this  convey- 
ance. Held  ( 1 )  that  the  consideration  was 
so  inadequate  as  to  raise  a  presumption  of 
want  of  good  faith  in  W. ;  (2)  that  it  was 
necessary  for  his  answer  and  evidence  to 
show  that  he  was  a  purchaser  for  value 
and  without  notice,  and  that  plaintiff  was 
not  obliged  to  prove  the  negative  of  these 
facts  in  the  first  instance;  (3)  as  it  did 
not  appear  that  W.  had  paid  the  considera- 
tion, the  conveyance,  conceded  to  be  fraud- 
ulent on  the  grantor's  part,  should  be  set 
aside,  as  a  mere  obligation  to  pay  would 
not  sustain  it;  (4)  that  the  bond  created  a 
trust  in  "  W.  for  his  grantor's  benefit." 
And  in  the  opinion  p.  389,  15  Or.,  p.  165,  3 
Am.  St.  Rep.,  and  p.  652,  15  Pac,  the  court 
says :  *'  To  sell  this  property  for  $2,500 
was  too  great  a  sacrifice.  The  price  alleged 
to  have  been  paid  was  so  entirely  inadequate 
as  to  have  put  a  prudent  man  on  inquiry. 
But,  without  placing  the  decision  of  this 
case  on  the  ground  suggested,  there  is  an- 
other question  presented  which  deserves  at- 
tention. It  is  the  purchaser  for  value,  and 
without  notice,  from  a  fraudulent  grantor, 
who  is  protected  under  the  statute.  Does 
the  defendant's  answer  show  him  to  be 
such  purchaser?  To  constitute  a  good  de- 
fense, facts  must  be  alleged  showing  that 
the  purchaser  paid  a  valuable  considera- 
tion for  the  property;  that,  at  the  time  of 
the  payment,  he  had  no  notice  of  the  out- 
standing equity;  or,  as  in  this  case,  of  the 
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fraudulent  intent  of  his  grantor,  and  that 
he  acted  in  good  faith.  The  same  elements 
which  were  necessary  to  constitute  a  good 
plea  in  bar  in  this  class  of  cases  under  the 
former  equity  practice  are  necessary  to 
make  a  good  answer  under  the  Code.  The 
Code  has  only  abolished  forms;  it  has  not 
destroyed  substance.  The  answer  must 
therefore  *  aver  that  the  person  who  con- 
veyed or  mortgaged  to  the  defendant  was 
seised  in  fee,  or  pretended  to  be  seised, 
and  was  in  possession,  if  the  conveyance 
purported  to  be  an  immediate  transfer  of 
the  possession,  at  the  time  when  he  executed 
the  purchase  or  mortgage  deed.  It  must 
aver  a  conveyance,  and  not  articles  merely; 
for,  if  there  are  articles  only,  and  the  de- 
fendant is  injured,  he  may  sue  at  law  upon 
the  covenants  in  the  articles.  He  must  aver 
the  consideration  for,  and  the  actual  pay- 
ment of,  it.  A  consideration  secured  to  be 
paid  is  not  sufficient.'  Story,  Kq.  PI.  § 
805.  Further,  'the  plea  must  also  deny 
notice  of  the  plaintiff's  title  or  claim 
previous  to  the  execution  of  the  deed  and 
payment  of  the  consideration;  and  the  no- 
tice so  denied  must  be  notice  of  the  exist- 
ence of  the  plaintiff's  title,  and  not  merely 
notice  of  the  existence  of  a  person  who 
could  claim  under  that  title.  .  .  .  But 
the  notice  of  fraud  must  also  be  denied 
generally,  by  way  of  averment  in  the  plea; 
otherwise  the  fact  of  notice  or  of  fraud 
will  not  be  at  issue.' "  Further  on  in  the 
opinion  the  court  says :  "  Is  the  plaintiff 
required  to  prove  a  negative  by  showing 
that  the  defendant  did  not  pay  a  valuable 
consideration?  Or,  having  shown  the  fraud- 
ulent intent  and  purpose  of  the  grantor, 
may  he  stop  and  require  the  grantee  to 
prove  that  he  paid  value  in  order  to  pro- 
tect his  title?  Here  the  defendant  Roth- 
child has  alleged  facts  in  one  part  of  his 
answer  tending  to  show  that  he  is  a  bona 
fide  purchaser  for  value,  without  notice, 
of  this  property,  but  he  has  offered  no  evi- 
dence whatever  on  those  issues.  The  plea 
of  a  bona  fide  purchaser  for  value,  as  here 
alleged,  is  an  affirmative  defense  interposed 
by  the  defendant,  and  in  this  connection  it 
is  not  perceived  that  it  differs  from  other 
affirmative  defenses.  The  party  having  the 
affirmative  of  the  issue  must  offer  evidence 
to  support  it.  Another  rule  of  law,  equally 
elementary,  which  is  frequently  applied  in 
such  cases,  is  that,  when  a  fact  is  peculiarly 
within  the  knowledge  of  a  party,  he  must 
furnish  the  necessary  evidence  of  such  fact."" 
In  the  case  of  Strong  v.  Lawrence,  58 
Iowa,  55,  12  N.  W.  74,  the  Iowa  supreme 
court  says:  Where  the  difference  between 
the  price  paid  and  the  actual  value  of  the 
property  is  apparent  and  great,  the  con- 
veyance will  be  regarded  as  valid  to  the 
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extent  of  the  price  paid.  Where  a  man  sets 
up  a  voluntary  conveyance  in  opposition  to 
the  rights  of  pre-existing  creditors,  he  is 
required  to  show  that  his  means,  independ- 
ently of  the  property  conveyed,  were  abund- 
antly ample  to  satisfy  the  claims  of  his 
creditors.  In  the  case  of  Hunt  v.  Spencer, 
20  Kan.  120,  the  supreme  court  of  Kansas 
says  in  the  syllabus :  "  A  voluntary  con- 
veyance can  be  sustained  as  against  exist- 
ing creditors  only  when,  under  all  the  cir- 
cumstances of  the  case,  the  property  re- 
tained by  the  grantor  furnishes  reasonable 
and  adequate  provision  for  the  discharge 
of  his  debts." 

Therefore  we  believe  that  in  a  case  like 
the  one  at  bar,  where  the  wife,  through  the 
cruel  treatment  of  the  husband,  is  com- 
pelled to  resort  to  the  courts  to  secure  her 
rights  of  alimony  and  maintenance,  she  is 
a  quasi  creditor,  and,  the  conveyance  to 
the  plaintiff  in  error  being  voluntary,  and 
without  consideration  and  being  a  convey- 
ance which  operates  to  hinder,  delay,  and 
defraud  her  in  the  collection  of  her  rights, 
it  is  immaterial  whether  the  grantee  had 
knowledge  of  the  fraud,  or  whether  he  par- 
ticipated in  it  or  not,  because  the  principle 
of  law  is  that  in  such  cases  the  convey- 


ance must  fail,  as  the  law  requires  that  the 
grantor  must  be  just  to  his  creditors  be- 
fore he  can  be  generous  to  his  friends. 
Hence  we  think,  for  the  reasons  herein  ex- 
pressed, and  under  the  authorities  herein 
cited,  that  the  action  of  the  court  in  de- 
faulting the  defendant  A.  W.  Bennett,  and 
not  permitting  him  to  answer  on  account  of 
his  failure  to  pay  alimony,  was  in  no  way 
prejudicial  to  the  interests  of  the  plaintiff 
in  error,  and,  if  any  reversible  error  was 
committed,  it  is  not  available,  because  the 
defendant  A.  W.  Bennett  has  taken  no  ap- 
peal, and  is  not  a  party  to  this  record. 
From  a  view  of  the  entire  case  we  are  of 
the  opinion  that  no  reversible  error  has  been 
committed,  and  no  substantial  injustice 
has  been  done. 

The  judgment  of  the  District  Court  is 
hereby  affirmed,  at  the  costs  of  the  plaintiff 
in  error. 

All  the  Justices  concur,  except  Bur- 
ford,  Ch.  J.,  who,  having  tried  the  case 
below,  took  no  part  in  this  decision,  and 
Burwell,  J.,  who  agrees  with  the  judg- 
ment, but  not  in  the  reasons  herein  ex- 
pressed. 


ARKANSAS    SUPREME    COURT. 


KING-RYDER       LUMBER       COMPANY, 

Appt., 

v. 

Edgar  SCOTT. 

(73  Ark.  329.) 

Sale     of     the     ffrowlng     timber     by     a 
homestead    settler    on    public    land, 

before  he  has  received  his  patent,  for  the 
purpose  of  carrying  out  In  good  faith  the 
object  of  the  acquisition  and  enjoyment  of 
the  homestead,  is  not  illegal,  even  though 
a  benefit  should  Incidentally  result  to  him 
from  the  sale. 


(December   17,    1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Chancery  Court  for  Little  River 
County  setting  aside  a  contract  for  the  sale 
of  growing  timber.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  R.  Cowley,  for  appellant: 

The  statute  does  not  prohibit  contracts 
for  the  sale  of  the  timber;  it  prohibits 
alienation  of  the  land,  or  any  part  thereof. 

The  term  "  alienate "  has  a  technical, 
legal  meaning,  and  any  transfer  of  real  es- 


Note. — Right    to    cut   timber   on   public    land. 

I.  What  timber  is  within  the  statutes,  874. 
II.  Remedies  against  timber  trespassers. 

a.  Criminal  prosecutions,  875. 

b.  Civil  actions,  876. 

c.  Settlement  for  cutting  timber,  878. 

d.  Custom  as  a  defense,  878. 
III.  Trespasser's  title,  879. 

IV.  Mistake,  879. 
V.  Right  to  cut  timber  as  affected  by  land 
grant. 

a.  Railroad  land. 

1.  Application  of  grant,  880. 

2.  Forfeiture  of  grant,  882. 

3.  Proximity  of   timber   to  place 

of  use,  882. 

b.  Grant  to  state,  885. 
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VI.  Homestead  and  pre-emption  land. 

a.  Right  of  settler  to  cut  timber,  885. 

b.  Action  by  settler,  890. 

c.  Cutting  for  turpentine,  892. 

VII.  Title    relating    back    affecting    previous 
trespass. 

a.  Settler  acquiring  title,  893. 

b.  Purchaser's  title,  896. 

VIII.  Rights  of  purchasers  not  having  acquired 
title,  899. 
IX.  Licenses  and  permits. 

a.  Authority  of  licensor,  900. 

b.  Effect  of  license,  902. 

c.  Termination  of  license,  904. 
X.  Timber  culture  act,  904. 

XI.  Mineral  lands. 

a.  Act  of  1878,  chap.  150. 
1.  Generally,  904. 


Texas  Supreme  Court. 


Jan., 


Co.  94  Tex.  247,  55  L.  R.  A.  497,  59  S.  W. 
874.  An  exception  to  this  rule  is  that  the 
reasonableness  vel  non  of  an  ordinance  can- 
not be  thus  questioned  if  it  be  expressly 
authorized  by  the  legislature,  and  be  a 
regulation  which  the  legislature  itself  has 
power  to  adopt  and  enforce.  But,  aside 
from  the  fact  that  there  are  limitations 
upon  the  power  of  the  legislature  itself  over 
such  subjects  as  that  before  us,  this  or- 
dinance is  not,  in  our  opinion,  within  the 
exception.  As  we  have  already  pointed 
out,  the  crossings  of  streets  and  railroads 
may  be  variously  arranged,  and  the  kinds 
of  crossings  to  be  adopted  in  particular  sit- 
uations are,  in  Dallas,  committed  to  the 
discretion  of  the  city  council.  The  legisla- 
ture has  not  itself  determined  the  character 
of  any  one  to  be  adopted  at  any  place.  The 
full  police  power  over  the  subject  is  granted 
to  the  city  council,  but  to  be  used  in  subor- 
dination to  the  limitations  upon  such  a 
power  when  vested  in  such  a  body,  one  of 
which  is  that  its  exercise  must  be  reason- 
able. Even  if  the  power  claimed  by  the 
city  should  be  derived  from  the  first  sen- 
tence of  $  113  of  the  charter,  the  result 
would  not  be  different,  because  the  legisla- 
ture has  not  said  what  manner  of  "  laying 
and  construction  will  interfere  as  little  as 
possible  with  the  ordinary  travel  and  use  of 
the  streets,"  but  has  left  that,  also,  to  the 
discretion  of  the  city  council ;  and  it  is  the 
judgment  of  that  body  alone  that  the  char- 
acter of  crossing  defined  by  the  ordinance 
should  be  required,  which  leaves  the  ordi- 
nance as  open  as  others  to  examination  on  a 
charge  of  unreasonableness. 

The  position  is  taken  that  the  question  as 
to  reasonableness  is  one  of  law  for  the  court, 
and  not  of  fact  to  be  decided  on  a  hearing 
of  evidence;  from  which  the  conclusion  is 
urged  that  the  trial  court,  when  hearing 
exceptions,  properly  held  the  ordinance  to 
be  valid.  It  is  doubtless  true  that  the  ques- 
tion is  one  of  law.  The  reasonableness  or 
unreasonableness  of  many  ordinances  will 
appear  on  their  faces,  and  the  court  may, 
upon  mere  inspection,  pronounce  them  to  be 
valid  or  invalid.  In  others  the  question 
may  depend  upon  their  operation  upon  par- 
ticular persons  or  conditions  of  fact  which 
cannot  be  known  to  the  court  until  made  to 
appear  by  evidence.  Their  effect  may  be 
just  and  reasonable  in  general,  but  in  par- 
ticular instances  may  be  arbitrary  and  op- 
pressive to  the  extent  of  invading  funda- 
mental rights.  Evison  v.  Chicago,  St.  P. 
Jf.  &  O.  R.  Co.  45  Minn.  370,  11  L.  R.  A. 
436,  48  N.  W.  6;  State,  Trenton  Horse  R. 
Co.,  Prosecutor,  v.  Trenton,  53  N.  J.  L.  132, 
11  L.  R.  A.  412,  20  Atl.  1076.  In  such  cases 
the  court  can  only  determine  as  to  the  valid- 
ity or  invalidity  of  the  ordinance  when  the 
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facts  upon  which  the  question  depends  are 
established;  and,  if  they  are  in  dispute, 
they  are  to  be  determined  like  other  matters 
of  fact,  the  question  of  validity  still  being 
one  of  law  for  the  court  to  decide.  When 
the  case  is  tried  by  a  jury  the  court  is,  of 
course,  to  instruct  as  to  the  law  applicable 
to  the  differing  states  of  fact  which  the 
evidence  may  tend  to  establish  as  in  other 
cases.  The  court  in  this  case,  looking  at 
the  ordinance  alone,  could  not  say  that  it 
is  void.  As  was  said  by  the  supreme  court 
of  Minnesota  in  the  Evison  Case,  45  Minn. 
373,  11  L.  R.  A.  436,  48  N.  W.  6:  "Much 
must  be  left  to  the  judgment  and  discretion 
of  the  city  council,  and,  when  they  have 
exercised  their  judgment  and  discretion  in 
passing  an  ordinance,  it  is  prima  facie  valid, 
and,  to  justify  a  court  in  setting  aside  their 
action,  its  unreasonableness,  and  the  want 
of  necessity  for  it,  as  a  measure  for  the  pro- 
tection of  life  and  property,  must  be  clear, 
manifest,  and  undoubted,  so  as  to  amount, 
not  to  a  fair  exercise,  but  an  abuse,  of 
discretion,  or  a  mere  arbitrary  exercise  of 
the  power  of  the  council.  Knobloch  ▼. 
Chicago,  M.  &  St.  P.  R.  Co.  31  Minn.  402, 
18  N.  W.  106.  But,  where  it  clearly  and 
manifestly  appears  that  the  ordinance  is 
unnecessary  and  unreasonable,  the  courts 
have  the  undoubted  right  to  declare  it 
void." 

The  ordinance  being  prima  facie  a  valid 
one,  it  was  incumbent  upon  the  respondent 
to  show  the  contrary  by  facts  stated  in  its 
pleading.  This  it  undertook  to  do,  and  the 
question  upon  demurrer  to  the  answer  was 
whether  or  not  the  ordinance,  in  its  opera- 
tion upon  respondent,  when  judged  by  the 
facts  pleaded,  was  unreasonable  and  arbi- 
trary, and  we  are  of  the  opinion  that  it  was 
decided  incorrectly.  The  court  doubtless 
acted  upon  the  opinion  that  the  respondent 
could  not  thus  question  the  action  of  the 
city  council,  and  the  court  of  civil  appeals 
took  the  same  view,  which  we  have  held  to 
be  an  erroneous  one.  The  authorities  relied 
on  do  not  sustain  the  position.  In  the 
cases  in  which  such  exercise  of  the  police 
power  has  been  sustained,  the  parties  were 
heard  by  the  courts  when  they  alleged  facts 
to  show  that  the  measures  taken  against 
them  were  unreasonable,  arbitrary,  and  op- 
pressive, and  the  actions  brought  in  question 
have  been  upheld  only  when  the  parties  at- 
tacking them  failed  to  sustain  their  charges 
by  the  evidence.  Thus,  in  the  Bristol  Case, 
151  U.  S.  568,  38  L.  ed.  273,  14  Sup.  Ct. 
Rep.  437,  while  the  action  of  the  authorities 
in  requiring  an  abolition  of  the  grade  cross- 
ing was  sustained,  this  significant  language 
was  used :  "  The  objection  is  not  that  hear- 
ing was  not  required  and  accorded,  which  it 
could  not  well  be  in  view  of  the  protracted 
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proceedings  before  the  commissioners  and 
the  superior  court  and  the  review  in  the 
Supreme  Court,  but  that  the  scope  of  in* 
quiry  was  not  as  broad  as  the  statute 
should  have  allowed."  The  opinion  then 
carefully  examines  this  contention,  and 
finds  that  the  issues  which  had  been  tried 
were  broad  enough  to  embrace  every  fact 
essential  to  sustain  the  assertion  of  power 
in  question,  among  which  issues  were  these: 
"  Whether  or  not  the  grade  crossing  ordered 
by  the  commissioners  to  be  removed  was  in 
fact  a  dangerous  one,  .  .  .  and  whether 
or  not  the  company's  financial  condition 
was  such  as  to  warrant  the  order."  So,  in 
the  Fertilizing  Co.  Case,  a  hearing  was 
given  to  it  by  the  court  upon  its  applica- 
tion for  an  injunction  to  restrain  the  action 
being  taken  against  it  by  the  municipal  au- 
thorities, and  the  facts  sustaining  the  pro- 
priety of  such  action  ascertained,  before  it 
was  adjudged  to  be  a  lawful  exercise  of 
power.  A  like  hearing  was  ordered  in  Dob- 
bins v.  Los  Angeles,  195  U.  S.  224,  49  L.  ed. 
169,  25  Sup.  Ct.  Rep.  20,  and  in  Chicago,  M. 
d  St.  P.  R.  Co.  v.  Minnesota,  134  U.  S.  418, 
33  L.  ed.  970,  3  Inters.  Com.  Rep.  209,  10 
Sup.  Ct.  Rep.  462,  702,  and  in  all  of  the 
other  cases  cited,  in  which  the  attempted 
exercise  of  the  police  power  was  challenged 
by  allegations  of  facts  showing  unjust  and 
arbitrary  action,  a  hearing  upon  the  facts 
was  either  had  pr  ordered  by  the  appellate 
court. 

7.  Coming  to  the  case  made  by  the  an- 
swer, we  see  that  it  puts  in  issue  the  very 
fact  the  existence  of  which  is  assumed  in 
the  effort  to  abolish  these  crossings,  which 
is  the  existence  of  danger  to  the  public 
caused  by  them,  and  to  be  remedied  by  the 
proposed  change.  Some  of  its  allegations 
are  general,  but  not*  more  so  than  those  of 
the  petition  to  which  they  are  a  reply.  It 
is  said  in  argument  that  the  court  may 
know  that  there  is  danger  to  travelers  in 
the  use  of  the  present  crossings,  and  so  we 
may;  but,  without  knowing  the  facts  of  the 
situation,  we  cannot  know  the  extent  of  the 
danger,  nor  that  the  crossings  are  more 
dangerous  than  those  to  be  substituted  for 
them.  This  is  the  precise  issue  the  answer 
makes.  Much  less  can  we  know  that  the 
difference  in  the  advantages  of  the  two 
characters  of  crossings  will  be  so  great  in 
favor  of  those  contended  for  by  plaintiff 
as  to  justify  the  imposition  of  such  a  bur- 
den upon  respondent  as  the  allegations  show 
will  result  from  the  making  of  the  change. 
If  it  be  true  that  there  is  to  be  no  benefit 
to  the  public  from  the  proposed  change,  or 
a  benefit  which  is  inconsiderable  when  com- 
pared with  the  detriment  to  be  suffered  by 
the  respondent,  who  will  say  that  it  is 
just  and  reasonable  to  subject  respondent  to 
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such  expense  and  loss  as  is  averred?  The 
petition  itself  so  couples  together  its  allega- 
tions of  danger  with  those  of  mere  con- 
venience as  to  leave  it  doubtful  how  far  the 
consideration  of  each  has  weighed  in  deter- 
mining the  city's  action.  While  the  con- 
venience of  the  public  in  the  use  of  the 
streets  is  generally  to  be  considered  and  pro- 
moted, it  may  well  be  that  in  particular 
instances  it  should  not  be  allowed  to  out- 
weigh, in  the  adoption  of  such  measures 
as  that  under  consideration,  a  great  and  dis- 
proportionate injury  to  be  inflicted  on  pri- 
vate interests  in  advancing  it.  When  it  is 
found  that  a  proposed  action  is  to  be 
fraught  with  such  consequences  as  those 
averred  in  the  answer,  a  public  exigency 
correspondingly  great  and  urgent  should  be 
required  in  its  support.  In  considering  this 
phase  of  the  case  at  present,  we  can  only 
treat  all  of  the  relevant  facts  well  pleaded 
as  true,  and  announce  our  opinion  that  they 
are  sufficient  to  show  the  ordinance  relied 
on  to  be  unreasonable  and  arbitrary  in  its 
operation  against  respondent,  and  to  entitle 
it  to  a  hearing  on  the  evidence. 

8.  There  is  another  feature  of  the  answer, 
which,  in  our  opinion,  contains  a  good  de- 
fense, and  it  consists  in  the  showing  of  the 
impracticability  of  complying  with  the  or- 
dinance. The  ordinance  is  not  intended  to 
destroy  the  road,  nor  to  render  impracti- 
cable its  efficient  operation.  The  rule  de- 
clared by  it  as  to  crossings  is  general,  and, 
if  obedience  to  it  is,  in  any  instance,  not 
reasonably  practicable,  not  only  should  it  be 
held  to  be  unreasonable  in  such  opera- 
tion, but  the  intention  that  it  should  so 
operate  ought  not  to  be  imputed  to  the  city 
council.  If  it  be  true,  as  urged  by  counsel, 
that  upon  sufficiently  urgent  public  neces- 
sity the  owner  of  a  railroad  track  may  be 
required  to  entirely  remove  it,  the  answer 
is  that  no  such  requirement  has  been  made, 
the  ordinance  contemplating  that  the  road 
shall  remain  where  it  is,  and  be  operated 
efficiently.  Hence  the  action  of  the  city 
should  not  be  regarded  as  intended  to 
cripple  respondent  so  that  its  duties  cannot 
be  properly  performed.  Besides,  a  court 
will  hardly  grant  a  mandamus  to  require 
the  doing  of  that  which  is  shown  to  be  im- 
practicable. 

9.  From  what  has  been  said,  it  follows 
that  we  are  of  the  opinion  that  the  general 
demurrer  and  special  exceptions  1,  2,  3,  4, 
5,  6,  and  9  should  have  been  overruled. 
The  facts  to  which  these  special  exceptions 
relate  were  properly  stated  as  affecting  in 
greater  or  less  degree  the  questions  as  to 
the  unreasonableness  of  the  ordinance. 

10.  The  seventh,  eighth,  and  tenth  special 
exceptions  were  properly  sustained  for  rea- 
sons which  we  will  briefly  state:     (1)  The 
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allegations  concerning  the  damage  to  re- 
spondent's abutting  right  of  way  are  wholly 
irrelevant  to  the  inquiry.  Respondent 
holds  its  estate  in  its  right  of  way  subject 
to  such  effects  as  may  follow  from  proper 
requirements  as  to  crossings,  and  its  exist- 
ence has  no  influence  on  the  validity  of 
the  ordinance.  (2)  It  is  the  ordinance 
alone  which  the  answer  alleges  denies  to 
respondent  the  equal  protection  of  the  law. 
It  applies  to  all  railroads,  and  on  its  face 
shows  no  discrimination.  No  facts  are 
stated  showing  that  it  is  so  enforced  as  to 
produce  the  result  complained  of,  the  allega- 
tions as  to  the  singling  out  of  respondent 
being  too  indefinite  to  show  any  real  dis- 
crimination, and  probably  having  no  sup- 
port beyond  the  fact  that  respondent  was 
first  sued.  (3)  The  ordinance  of  1898,  re- 
lied on  as  giving  another  adequate  remedy, 
cannot  be  regarded  as  having  that  effect. 
The   duty   sought   to   be   enforced    is   that 


sought  to  be  imposed  by  the  last  ordinance, 
— that  is,  that  respondent  shall  itself  con- 
struct the  crossings,— the  former  ordinance 
only  authorizing  prosecutions  or  the  doing 
of  the  work  by  the  city.  It  furnishes  no 
specific  remedy  to  enforce  the  duty  pre- 
scribed by  the  last  ordinance,  which,  if 
valid,  is  properly  enforceable  by  mandamus. 
Besides,  the  validity  of  the  former  ordi- 
nance is  open  to  the  same  attack  as  that 
made  upon  the  latter,  and  to  others,  viz., 
that  it  seeks  to  give  power  to  the  city  to 
tear  up  and  disturb  railroad  tracks  when- 
ever the  city  council  may  require  a  lower- 
ing or  elevating  thereof.  It  is  unnecessary 
to  pursue  this  subject  further,  as  it  is 
apparent  that  there  is  not  a  plain,  adequate, 
certain,  and  speedy  remedy  given  by  the 
ordinance. 

For  the  error  in  sustaining  exceptions  to 
the  answer,  the  judgment  is  reversed,  and 
the  cause  remanded. 
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*1.  In  this  territory,  In  an  action  for 
divorce,  the  district  conrt  baa  power 
to  pun  1  ah  a  contempt  of  conrt  In  re- 
fusing to  pay  alimony  awarded  by  it  by 
striking  the  defendant's  answer  from  the 
record,  or  refusing  to  permit  him  to  plead 
further  in  a  case  in  which  the  defendant 
has  voluntarily  absented  himself  from  the 
territory  for  the  purpose  of  avoiding  con- 
tempt proceedings  for  failure  to  pay  such 
alimony ;  and  punishment  for  contempt  can- 
not be  otherwise  inflicted. 

1B.  In  an  action  for  divorce  on  the 
ground  of  cruelty,  and  where  it  is  al- 
leged in  the  petition  that  property  has  been 
fraudulently  conveyed  to  a  third  person  for 

•Headnotos  by  Ibwin,  J. 

Note. — For  another  case,  in  this  series,  as 
to  right  to  strike  out  defendant's  answer  to 
punish  him  for  contempt,  see  Hovey  v.  Elliott, 
39  L.  R.  A.  449. 

As  to  right  to  enter  judgment  for  plaintiff 
because  of  defendant's  noncompliance  with  rule 
of  court  requiring  him  to  deposit  one  half  re- 
porter's per  diem,  see  Meacham  v.  Bear  Valley 
Irrlg.  Co.  68  L.  R.  A.  600. 

As  to  refusal  to  permit  plaintiff  In  equity 
-case  to  proceed  with  trial  while  in  contempt 
for  refusing  to  obey  order  of  court,  see  Camp- 
bell v.  Superior  Ct.  Justices.  69  L.  R.  A.  311. 
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the  purpose  of  defeating  the  collection  of 
any  alimony  that  may  be  awarded,  and 
where  the  defendant  In  the  divorce  pro- 
ceedings and  the  party  to  whom  the  con 
veyance  was  made  by  said  defendant  are 
both  served  with  summons,  the  grantee  In 
such  fraudulent  conveyance  is  not  a  proper 
party  to  the  divorce  proceedings;  and  it  is 
not  error  to  refuse  to  permit  such  defendant 
to  be  heard  on  the  question  of  a  divorce 
where  the  defendant  In  the  divorce  pro- 
ceedings Is  in  default ;  but  the  defense  of 
such  grantee  only  extends  to  the  question  of 
alimony  and  the  validity  of  such  convey- 
ance. 
3.  Where  a  husband,  with  notice  that 
a  divorce  proceeding:  Is  about  to 
be  commenced  airalnst  him,  or  with 
notice  of  such  facts  as  would  reasonably 
apprise  him  of  this  fact,  conveys  his  prop- 
erty to  an  infant  son,  the  offspring  of  a 
marriage  with  a  former  wife,  and  the  pur- 
pose is  apparent  that  such  conveyance  Is 
made  to  defeat  a  decree  for  alimony,  held, 
that  the  burden  of  proof  was  upon  the 
grantee  to  show  a  valuable  consideration, 
or  that  such  conveyance  would  not  tend  to 
defeat  any  alimony  that  might  be  granted  In 
such  divorce  proceedings;  and  the  burden  of 
proof  in  such  case  is  not  upon  the  plaintiff 
in  the  divorce  proceedings  to  show  insolvency 
of  the  grantor. 

(June  7,  1905.) 

ERROR  to  the  District  Court  for  Lincoln 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  pro- 
cure a  divorce  and  set  aside  a  conveyance  of 
property  by  complainant's  husband.  Af- 
firmed. 
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Statement  by  Irwin,  J.: 

This  was  an  action  begun  by  the  defend- 
ant in  error,  Sarah  Grace  Bennett,  on  the 
21st  day  of  May,  1903,  in  the  district  court 
of  Lincoln  county,  Oklahoma  territory,  for 
divorce  and  alimony,  against  A.  W. 
Bennett.  On  the  21st  day  of  July,  1903, 
Sarah  Grace  Bennett  filed  an  amended  peti- 
tion in  said  cause,  in  which  she  made  Harry 
M.  Bennett,  a  son  of  A.  W.  Bennett  by  a 
former  marriage,  a  minor,  eleven  years  of 
age,  a  party  defendant.  In  the  amended 
petition  it  is  alleged  that  defendant  A.  W. 
Bennett  was  guilty  »of  extreme  cruelty  to- 
wards the  complainant.  It  is  further  al- 
leged that  on  the  20th  day  of  May,  1903, 
the  said  A.  W.  Bennett  conveyed  by  war- 
ranty deed  certain  real  estate  in  Chandler, 
and  other  real  estate  in  Lincoln  county,  to 
the  said  Harry  M.  Bennett,  for  the  purpose 
of  defrauding  the  complainant  out  of  any 
rights  which  she  might  have  in  said  real 
estate  by  reason  of  the  marriage  relations, 
and  to  defeat  any  claim  for  alimony.  A 
copy  of  the  deed  to  Harry  M.  Bennett  by  A. 
W.  Bennett  was  attached  to  the  amended 
petition,  and  marked  "  Exhibit  A,"  and  by 
the  prayer  of  said  petition  the  complainant 
asks  for  a  divorce  from  the  said  A.  W.  Ben- 
nett; that  the  homestead,  consisting  of  lots 
19  and  20  in  block  28  in  Bennett's  addition 
to  the  city  of  Chandler.  Lincoln  county, 
Oklahoma  territory,  be  decreed  to  her  for 
permanent  alimony,  and  for  such  other  ali- 
mony as  the  court  might  give;  that  the 
deed  from  A.  W.  Bennett  to  his  son  Harry 
M.  Bennett  be  declared  void  as  to  the  com- 
plainant in  that  case,  and  that  her  judg- 
ment for  alimony  be  declared  a  lien  on  said 
premises.  After  the  filing  of  the  original 
petition  on  the  21st  day  of  May,  1903, 
summons  was  issued,  and  on  the  21st  day 
of  May,  1903,  the  sheriff  of  Lincoln  county 
made  his  return  on  said  summons,  showing 
that  he  served  the  said  A.  W.  Bennett  by 
leaving  a  copy  of  said  summons  at  the  last 
usual  place  of  residence  of  said  A.  W. 
Bennett  in  Lincoln  county,  Oklahoma 
territory;  that  on  the  said  21st  day  of 
May,  1903,  Victor  S.  Decker  attempted  to 
serve  on  the  said  A.  W.  Bennett  a  notice 
that  the  defendant  in  error  would,  on  the 
23d  day  of  May,  1903,  present  an  applica- 
tion to  the  Honorable  Jno.  H.  Burford, 
judge  of  the  district  court,  at  chambers, 
at  Stillwater,  Payne  county,  Oklahoma 
territory,  for  an  order  allowing  temporary 
alimony  and  attorney's  fees  for  the  use  of 
the  defendant  in  error  pending  divorce  pro- 
ceedings, and  that  said  A.  W.  Bennett  re- 
fused to  receive  said  notice:  that  on  the 
23d  day  of  May,  1903,  said  order  was  pre- 
sented to  said  Jno.  H.  Burford,  judge,  at 
Stillwater,    Oklahoma    territory,    in    cham 
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bers,  and  that  on  said  23d  day  of  May,  1903, 
the  judge  of  the  district  court  of  Lincoln 
county,  at  chambers,  in  Stillwater,  Okla- 
homa territory,  ordered  the  said  A.  W. 
Bennett  to  pay  into  the  office  of  the  clerk 
of  the  district  court  of  Lincoln  county, 
Oklahoma,  $1,000  for  temporary  alimony 
for  defendant  in  error,  and  $100  for  her 
attorney's  fees,  which  said  order  to  pay 
alimony  was  served  on  the  said  A.  W. 
Bennett  by  the  sheriff  of  Lincoln  county. 
Oklahoma  territory,  on  the  18th  day  of 
February,  1904.  On  the  12th  day  of  June, 
1903,  the  said  A.  W.  Bennett  appeared 
specially  by  his  attorneys  to  question  the 
jurisdiction  of  the  court,  and  to  move  to 
set  aside  the  return  of  tiie  sheriff  of  the 
summons  in  the  case.  During  the  pendency 
of  said  motion,  at  the  September,  1903. 
term  of  the  district  court  in  Lincoln 
county,  the  sheriff  of  said  Lincoln  county, 
Oklahoma  territory,  amended  his  return 
on  said  summons  by  drawing  a  line  through 
the  word  "  last."     On  the  21st  day  of  July, 

1903,  the  defendant  in  error  tiled  her 
amended  petition  in  said  cause,  and  at  that 
time  she  filed  her  petition  and  affidavit  for 
the  notice  by  publication  for  said  A.  W. 
Bennett,  and  the  plaintiff  in  error,  Harry 
M.  Bennett,  a  minor,  by  A.  W.  Bennett, 
his  guardian  and  father,  as  nonresidents  of 
the  territory  of  Oklahoma.  On  the  19th  day 
of  September,  1903,  the  court  appointed 
Chas.  B.  Wilson  guardian  ad  litem  for  said 
Harry  M.  Bennett,  a  minor,  and  on  the 
30th  day  of  September,  1903,  said  guardian 
ad  litem  filed  his  answer  to  the  amended 
petition  for  said  minor.  On  the  17th  day 
of  February,  1904,  summons  was  issued  on 
the  amended  petition,  and  was  served  on  the 
said  A.  W.  Bennett  in  Lincoln  county, 
Oklahoma  territory,  by  the  sheriff  of  said 
county,  and  on  the  12th  day  of  March,  1904, 
the  answer  day,  the  attorneys  for  said  A. 
W.  Bennett  appeared  specially,  and  moved 
the  court  to  set  aside  the  service  of  sum- 
mons in  said  cause,  which  motion  was  over- 
ruled by  the  court  on  the  6th  day  of  April, 

1904.  Thereupon  the  said  A.  W.  Bennett 
offered  then  and  there  to  file  his  answer  to 
the  amended  petition  of  defendant  in  error, 
which  said  offer  of  said  A.  W.  Bennett  to 
file  answer  in  said  cause  was  by  the  court 
refused  for  the  reason  that  the  said  defend- 
ant was  at  that  time  in  contempt  of  the 
court  by  reason  of  his  failure  and  refusal  to 
comply  with  the  order  of  the  court  hereto- 
fore made  to  pay  to  the  plaintiff  in  this 
case  the  sum  of  $1,000  as  temporary  ali- 
mony and  $100  for  attorney's  fees  in  the 
case;  but  the  court  made  the  further  order 
that  the  defendant  should  be  permitted  to 
file  said  answer  within  five  days,  on  condi- 
tion that  he  purge  himself  of  contempt  by 
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to  cut  or  remove  timber  from  the  public 
lands  of  the  United  States,  and  prescribes 
a  penalty  therefor.  Was  the  conveyance  of 
the  timber  executed  by  the  entry  man, 
Fallis,  an  alienation,  within  the  meaning 
of  the  statute?  This  court  has  held  that  a 
deed  to  growing  trees,  and  authorizing  the 
grantee  to  cut  and  remove  the  same  within 
a  specified  time,  conveys  an  interest  in  the 
land,  and,  upon  being  recorded,  constitutes 
constructive  notice.  Kendall  v.  J.  I.  Porter 
Lumber  Co.  69  Ark.  442,  64  S.  W.  220; 
Crane  v.  Patton,  57  Ark.  340,  21  S.  W.  466. 
It  follows,  from  the  effect  of  these  decisions, 
that  a  conveyance  of  the  timber  is  an 
alienation  of  an  interest  in  the  land,  but 
a  determination  of  the  question  as  to 
whether    it    is   such   an   alienation   as   the 


Federal  statute  prohibits  requires  some 
consideration  of  the  purposes  of  that  pro- 
hibition. The  primary  object  of  the  statute 
is  to  provide  for  the  acquisition  of  a  home- 
stead by  the  citizen,  and  to  prevent  any 
alienation  of  the  land  entered  before  com- 
pletion of  the  requisite  amount  of  improve- 
ments, and  receipt  of  the  final  certificate 
which  would  entitle  him  to  a  patent.  Judge 
Caldwell,  in  Grubbs  v.  United  States,  44 
C.  C.  A.  513,  105  Fed.  314,  says:  "The 
fundamental  and  the  only  restrictions.  .  . 
imposed  on  a  bona  fide  homesteader  by  the 
act  of  Congress  are  that  he  shall  enter  upon 
the  land  for  his  own  exclusive  use,  and  with 
the  honest  purpose  and  intention  of  resid- 
ing upon  and  cultivating  it  for  five  years. 
There  is  not  a  word  in  the  act  restricting 


by  the  assessors,  and,  during  Its  pendency, 
the  resolve  was  repealed.  It  was  held  that 
plaintiff's  right  of  action  was  thereby  defeated. 
Dudley  v.  Greene,  35  Me.  14. 

Under  act  of  Congress,  March  2,  1831,  pro- 
viding a  punishment  for  cutting  and  removing 
live-oak  or  other  trees  and  timber  reserved 
for  naval  purposes,  and  imposing  a  forfeiture 
of  the  vessel  for  transporting  the  same.  It  was 
held  that  a  libel  could  not  be  maintained 
where  the  timber  was  not  live  oak  or  red 
cedar.  United  States  v.  The  Helena,  5  Mc- 
Lean, 273,  Fed.  Cas.  No.  15,342. 

And,  on  a  libel  against  a  vessel  for  re- 
moving timber  from  land  In  Florida,  it  was 
held  necessary  for  the  plaintiff  to  prove  that 
the  premises  from  which  the  timber  was  taken 
were  public  property,  and  evidence  of  guilt 
of  consignee  was  held  Insufficient  to  forfeit 
the  vessel.  The  Cherokee,  12  N.  Y.  Legal  Obs. 
33,  Fed.  Cas.  No.  2,639. 

■  Under  Wis.  Laws  1869,  chap.  46,  authorizing 
the  agent  of  the  state  to  sell  at  public  auction, 
for  "  cash,"  timber  seized  whicl)  was  cut  upon 
public  land  without  authority,  it  was  held 
that,  where  such  agent  took  a  note  at  the 
sale,  the  state  of  Wisconsin  could  not  main- 
tain an  action  thereon,  as  such  note  was  un- 
authorized and  void.  Wisconsin  v.  Torlnus, 
24  Minn.  332. 

See  United  States  v.  Northern  P.  R.  Co.  6 
Mont.  351,  12  Pac.  769,  subd.  V.  a,  1. 

c.  Settlement  for  cutting  timber. 

A  compromise  made  by  a  trespasser  with 
the  government  for  cutting  timber  will  be  sus- 
tained where  the  official  acts  within  his 
authority. 

A  compromise  by  an  agent  of  the  United 
States  General  Land  Office,  made  with  a  tres- 
passer for  cutting  timber  on  nubile  lands, 
was  held  binding  on  the  United  States,  where 
the  instructions  of  the  commissioner  of  the 
General  Land  Office  authorized  such  compro- 
mise. Wells  v.  Nickles,  104  U.  S.  444,  26  L. 
ed.  825. 

In  an  action  to  enjoin  the  transfer  of  notes, 
given  by  a  party  to  a  state  agent  in  settlement 
for  trespass  In  cutting  timber  on  state  land, 
on  the  ground  of  mistake.  It  was  held  that, 
after  the  notes  had  been  turned  into  the  state 
treasury,  a  suit  in  equity  would  not  be  enter- 
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talned.  McElroy  v.  Swart,  57  Mich.  500,  24 
N.  W.  766. 

But  a  defense  that  the  defendant  had  com- 
promised with  the  government  agents,  where 
he  had  not  paid  for  stumpage  and  expenses, 
was  held  Insufficient,  in  an  action  of  replevin 
by  purchasers  from  government  timber  agents 
of  timber  seized,  because  cut  on  public  lands 
without  stumpage  having  been  paid.  Nickles 
v.  Wells,  2  Utah,  167. 

See  "United  States  v.  Pine  River  Logging  & 
Improv.  Co.  24  C.  C.  A.  101,  49  U.  S.  App.  24, 
78  Fed.  319.  subd.  II.  b;  United  States  v. 
Scott,  39  Fed.  900,  subd.  XI.  b. 

d.  Custom  as  a  defense. 

Proof  of  a  custom  to  cut  timber  on  public 
lands  was  held  to  be  no  defense  in  an  action 
against  a  trespasser.  Teller  v.  United  States. 
54  C.  C.  A.  349,  117  Fed.  578. 

And  Instructions  given  by  the  trial  Judge 
were  held  erroneous  where  he  substantially  , 
held  that  the  history  of  tne  country  In  the 
practice  of  cutting  timber  indicated  that  there 
had  generally  been  a  tacit  permission  for 
running  a  mill  for  neighborhood  purposes. 
United  States  v.  Mock,  149  U.  S.  273,  37  L. 
ed.  732,  13  Sup.  Ct.  Rep.  848;  United  8tates 
v.  Humphries,  149  U.  S.  277,  37  L.  ed.  734, 
13  Sup.  Ct.  Rep.  850.  In  this  case  the  United 
States  was  held  entitled  to  nominal  damages. 
In  the  absence  of  evidence  as  to  the  value  cf 
standing  trees,  in  an  action  of  trespass  for 
cutting  and  carrying  away  timber  from  public 
lands,  where  the  defendant  admitted  cutting 
the  timber. 

In  United  States  v.  Mills,  9  Fed.  684,  which 
was  an  action  to  recover  for  cutting  timber 
on  public  lands,  it  was  held  to  be  no  defense 
that  other  persons  had  trespassed  In  former 
years  upon  the  lands  in  question ;  and  It  was 
also  held  that  the  defendant  would  be  liable 
for  the  value  of  logs,  ties,  piles,  or  wood  which 
he  converted,  at  the  time  and  place  of  its 
sale  and  conversion  by  him. 

But  In  United  States  v.  The  Helena,  5 
McLean,  273,  Fed.  Cas.  No.  15,342,  It  was 
said :  "  And  when  we  consider  the  policy  of 
CongresB  In  giving,  for  more  than  twenty 
years  past,  pre-emptive  rights  to  settlers 
upon  the  public  lands,  who  have  made  im- 
provements   thereon,    it    would    not    seem    to 
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or  limiting  his  use  of  the  land  or  the  timber 
on  it,  and  it  was  not  the  intention  of  Con- 
gress that  the  bona  fide  homesteader  should 
be  limited  or  restricted  in  this  regard." 
In  Stone  v.  United  States,  167  U.  S.  178, 
42  L.  ed.  127,  17  Sup.  Ct.  Rep.  778,  which 
was  a  Buit  by  the  government  to  recover 
the  value  of  timber  cut  from  public  lands 
and  sold,  the  following  language  of  the 
trial  court  in  its  instruction  to  the  jury 
was  expressly  approved,  viz.:  "As  between 
the  government  and  the  settler,  the  title  to 
public  land,  until  the  conditions  of  the  law 
are  fulfilled,  remains  in  the  United  States; 
but  in  the  meantime,  if  the  settler  is  en- 
gaged in  improving  the  land  as  required  by 
law,  and  disposes  of  any  surplus  timber 
without  intent  to  defraud  the  government, 


and  the  purchaser  buys  the  timber  under 
the  belief  that  there  is  no  intent  or  purpose 
to  defraud  the  government,  the  sale  is  law- 
ful, and  the  purchaser  is  protected."  In 
Skiver  v.  United  States,  159  U.  S.  491,  40 
L.  ed.  231,  16  Sup.  Ct.  Rep.  54,  it  was  held 
that  the  right  of  a  homesteader  to  cut 
timber  before  receiving  his  final  certificate 
turned  upon  the  question  of  the  purpose  for 
which  the  timber  was  cut,  and  his  bona 
fides,  the  court  saying :  "  Second,  that  such 
property  is  subject  to  devestiture  [out  of  the 
government]  upon  proof  of  the  continued 
residence  of  the  settler  upon  the  land  for 
five  years ;  third,  that  meantime  such  settler 
has  the  right  to  treat  the  land  as  his  own, 
so  far,  and  so  far  only,  as  is  necessary  to 
carry  out  the  purposes  of  the  act.     The  ob- 


comport  with  a  prosecution  by  Indictment,  fine, 
and  Imprisonment,  under  this  law.  This  may 
be  speaking  against  authority,  as  the  Supreme 
Court  decided,  in  the  case  of  the  United  States 
v.  Brlggs,  0  How.  351,  13  L.  ed.  170,  that, 
for  cutting  '  other  timber '  than  that  which 
has  been  reserved  for  naval  purposes,  an 
Individual,  under  this  law,  may  be  indicted, 
lined,  and  Imprisoned.  There  has  not  been 
a  settler  upon  the  public  lands  for  the  last 
twenty  years  who  might  not  have  been  in- 
dicted, if  prosecuted  before  the  pre-emption 
right  to  the  land  was  given  to  him  by  law.*' 
See  Bryant  v.  United  States,  45  C.  C.  A.  145, 
105  Fed.  941,  subd.  VI.  c. 

III.  Trespasser* s  title. 

The  title  of  a  timber  trespasser  in  posses- 
sion Is  held  paramount  to  the  rights  of  an- 
other trespasser  seeking  possession ;  but  the 
title  of  a  trespasser  is  of  no  avail  against 
the  government.  ' 

So,  where  the  Crown  agent  seised  some  tim- 
ber unlawfully  cut  on  Crown  land,  but  did 
not  proceed  to  condemn  and  sell  it,  it  was  held 
that  the  party  cutting  the  timber  could  not 
maintain  an  action  in  trover  against  a  third 
party  who  obtained  possession  of  It.  Tobln 
v.   Hutcheson,  5  N.  B.  233. 

And  possession  of  timber  which  had  been 
previously  seized  by  the  Crown  for  having 
been  cut  without  a  license  was  held  sufficient 
title  against  all  parties  but  the  Crown ;  and 
the  party  in  possession  could  maintain  trover 
against  a  stranger  for  taking  It.  Coombes 
v.  Hatheway,  5  N.  B.  502.  The  court  said : 
"  The  Crown  might  dispute  the  right,  but 
surely  no  other  party  could  do  so." 

A  party,  after  entering  land,  appropriated  a 
brick  kiln  and  boards  and  rails  protecting  it, 
which  were  made  by  a  former  occupant  of  the 
land.  In  an  action  for  conversion  by  the 
latter,  it  was  held  to  be  no  defense  that  the 
title  of  the  land  from  which  the  bricks,  boards, 
and  rails  were  made,  belonged  to  the  United 
States,  as  the  defendant  was  In  no  way  con- 
nected with  such  property,  and.  as  between  the 
parties  to  the  suit,  the  plaintiff  had  the  right 
of  possession.     Carpenter  v.  Lewis,  6  Ala.  683. 

So,  where  the  occupant  of  government  land 
appropriated  timber  cut  by  another  party,  the 
latter  was  held  not  entitled  to  recover  in  tres- 
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pass  for  conversion.  Stevens  v.  Perrler,  12 
Kan.  297.  The  court  said :  "  A  trespasser  who 
severs  property  from  the  realty,  and  lets  It 
remain  on  the  land  from  which  he  severs  It, 
never  becomes,  even  in  criminal  law,  the  pos- 
sessor of  It.  .  .  .  When  the  plaintiff  cut 
the  timber  he  allowed  It  to  remain,  not  only 
upon  government  land,  but  upon  land  in  the 
actual  possession  of  the  defendant." 

And,  In  Turley  v.  Tucker,  6  Mo.  583,  35  Am. 
Dec.  449,  it  was  held  that  persons  who  were 
not  actual  settlers,  cutting  timber  on  public 
lands,  could  not  acquire  title  to  the  timber,  and 
could  not  maintain  an  action  of  trover  for  the 
same  against  other  trespassers  who  appro- 
priated It.  This  overrules  James  v.  Snelson, 
3  Mo.  393,  which  held  that  a  trespasser  could 
maintain  trover. 

A  party  cutting  wood  upon  the  public  land 
without  right,  which  wood  was  used  and  ap- 
propriated by  the  officers  of  a  military  post, 
was  held  not  entitled  to  the  value  of  the 
wood ;  but,  where  wood  was  cut  on  a  military 
reservation,  or  outside  of  it,  under  contract 
with  the  post  quartermaster,  the  party  cutting 
the  same  was  entitled  to  the  value  of  the  labor 
expended.  Spencer's  Case,  10  Ct.  CI.  255.  See 
also  subd.  VII. 

IV.  Mistake. 

Mistake  as  to  the  lines,  by  reason  of  which 
a  trespasser  cuts  timber,  has  been  held  a  de- 
fense to  a  criminal  prosecution  under  a  Fed- 
eral statute,  where  Intent  was  a  necessary  in- 
gredient of  the  crime.  But.  under  a  South 
Dakota  statute  prohibiting  the  "  removal  "  of 
timber,  the  Intent  was  not  an  Ingredient  of 
the  offense,  and  mistake  was  held  no  excuse. 
Mistake  may  lessen  the  damages  In  a  civil 
action. 

Under  an  indictment  under  the  act  of  March 
2,  1831,  providing  punishment  for  cutting 
timber  on  public  lands  with  the  intent  to  ex- 
port, dispose  of,  or  use,  in  any  manner  other 
than  for  the  use  of  the  navy,  it  was  held  that 
the  government  must  prove  the  cutting  and  re- 
moving of  timber  from  government  land,  and 
that  cutting  other  timber  than  that  described1 
would  not  suffice ;  and  It  was  further  held  that,. 
If  the  cutting  was  done  by  mistake  In  regard' 
to  the  survey,  and  the  defendant  owned  timber 
lands  in  the  vicinity,  the  inference  of  guilty  In- 
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ject  of  this  legislation  is  to  preserve  the 
right  of  the  actual  settler,  but  not  to  open 
the  door  to  manifest  abuses  of  such  right. 
Obviously  the  privilege  of  residing  on  the 
land  for  five  years  would  be  ineffectual,  if 
he  had  not  also  the  right  to  build  himself 
a  house,  outbuildings,  and  fences,  and  to 
clear  the  land  for  cultivation.  ...  It 
is  equally  clear  that  he  is  bound  to  act  in 
good  faith  to  the  government,  and  that  he 
has  no  Tight  to  pervert  the  law  to  dishonest 
purposes,  or  to  make  use  of  the  land  for 
profit  or  speculation."  In  United  States  v. 
Cook,  19  Wall.  591,  22  L.  ed.  210,  the  court 
held  that  timber  cut  on  land  occupied  by 
the  Indians  could  not  be  cut  for  sale  alone, 
but,  when  cut  incidentally  for  the  purpose 
of  clearing  the  land,  there  is  no  restriction 


upon  the  sale.  See  also  Orubbs  v.  United 
States,  44  C.  C.  A.  513,  105  Fed.  314;  Or- 
rell  v.  Bay  Mfg.  Co.  83  Miss.  800,  post,  881, 
36  So.  561 ;  Sanford  v.  Eastabutchie  Lumber 
Co.  83  Miss.  478,  36  So.  10;  United  States 
v.  Ball,  31  Fed.  667;  Teller  v.  United 
States,  54  C.  C.  A.  349,  117  Fed.  577; 
Butterfield  Lumber  Co.  v.  Hart  man,  82 
Miss.  494,  100  Am.  St.  Rep.  644,  34  So. 
328;  Anderson  v.  Wilder,  83  Miss.  606,  35 
So.  875.  In  line  with  this  view  is  the  de- 
cision of  this  court  in  Hot  Springs  R.  Go. 
v.  Tyler,  35  Ark.  205,  where  it  is  held  that 
a  homesteader,  before  final  certificate,  might 
sell  to  another  an  interest  in  a  mill  situated 
on  the  homestead:  that  such  use  of  the 
land  was  not  an  alienation  thereof,  within 
the  spirit  of  the  homestead  law.    We  think 


tentlon  was  removed.  United  States  v.  Dar- 
ton,  6  McLean,  46,  Fed.  Cas.  No.  14,919.  In 
this  case,  after  the  mistake  was  discovered,  the 
defendant  entered  the  disputed  land  and  ob- 
tained  a  Land  Office  certificate. 

Mistake  in  cutting  timber  was  held  a  good 
defense  to  an  action  of  trover,  where  the  de- 
fendant acquired  title  before  the  action  was 
brought  under  the  act  of  1880. 

In  an  action  of  trover  by  the  United  States 
to  recover  the  value  of  timber  cut  and  removed 
from  lands  of  the  United  States,  it  was  held 
a  good  defense  that  the  defendant  believed 
that  he  owned  the  land  when  he  cut  and  took 
away  the  timber  without  fraud  or  knowledge 
on  his  part  that  the  land  belonged  to  the 
United  States,  and  afterwards  entered  the  land 
from  the  government.  United  States  v.  Mills, 
9  Fed.  684.  This  ruling  was  under  act  of 
Congress,  June  15.  1880  (21  Stat,  at  L.  237, 
chap.  227),  providing  that,  when  any  lands 
shall  have  been  entered,  and  the  government 
price  paid  In  full,  no  criminal  suit  or  proceed- 
ing by  the  United  States  shall  thereafter  be 
had  for  any  trespasses,  and  no  civil  suit  shall 
be  had  on  account  of  any  trespass  on  said 
lands  in  the  ordinary  clearing,  and  working  a 
mining  claim,  or  for  agricultural  or  domestic 
purposes,  or  for  Improvements  of  any  bona 
fide  settler  thereon,  on  account  of  any  timber 
used  by  any  person  without  knowledge  of  the 
trespass. 

But  in  State  v.  Dorman,  9  S.  D.  528,  JO  N. 
W.  848,  the  Statute  did  not  use  the  word 
"  knowingly."  or  any  term  of  similar  import ; 
and  where  |  16  of  every  township  was  a  school 
section,  it  was  held  no  defense  to  an  indict- 
ment under  S.  D.  Laws  1890,  chap.  40,  pro- 
viding punishment  for  removing  wood  from 
public  lands  of  the  state,  that  the  defendant 
did  not  know  it  was  section  16.  It  was  also 
held  that  S.  D.  Comp.  Laws,  fi  6215,  defining 
persons  capable  of  committing  crimes,  "  except 
persons  who  committed  the  act,  or  made  the 
omissions  charged,  under  an  Ignorance  or  mis- 
take of  fact  which  disproves  any  criminal  In- 
tent," applied  only  to  crimes  mala  in  sef  and 
was   not   applicable   to  this  case. 

Where  the  complaint  showed  that  the  tres- 
pass In  cutting  timber  was  wilful,  it  was  held 
that  this  was  not  necessary  to  be  proved,  or 
to  be  alleged.  United  States  v.  Baxter,  46  Fed. 
350.  The  court  said  :  "  If  the  defendant  had 
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been  able  to  show  that  there  was  a  mistake  In 
cutting  this  timber,  the  amount  of  damages 
would  have  been   materially  reduced." 

Where  the  Northern  Pacific  Railroad  Com- 
pany cut  timber  on  lands  which  it  supposed 
to  be  included  in  its  grant,  and  which  claim 
had  been  sustained  by  the  circuit  court,  but 
which  was  reversed  by  the  Supreme  Court 
of  the  United  States,  it  was  held  that  the  value 
of  the  property  when  first  taken  should  be 
the  measure  of  damages.  United  States  v. 
Northern  P.  R.  Co.  67  Fed.  890. 

Where  a  receiver  of  the  Land  Office  sold 
land  at  half  price  by  mistake,  and  the  pur- 
chaser sold  the  timber  for  firewood,  and  the 
government  compromised  with  the  purchaser 
of  the  land  by  returning  the  money.  It  was 
held  that  the  purchaser  of  the  timber  was  not 
liable  for  cutting  timber  in  the  interim. 
United  States  v.   Scott,  38  Fed.  393. 

See  Adkison  v.  Hardwlck.  12  Colo.  581,  21 
Pac.  907,  subd.  VI.  b:  United  States  v.  Teller. 
45  C.  C.  A.  416,  106  Fed.  447.  subd.  IX.  a; 
White  v.  Dtinlop.  27  U.  C.  Q.  B.  237.  and 
Grant  v.  Queen,  20  Can.  S.  C.  297,  subd.  IX.  b : 
Muskoka  Mill  &  Lumber  Co.  v.  McDermott.  21 
Ont.  App.  129,  subd.  IX.  c;  Gentry  v.  United 
States,  41  C.  C.  A.  185,  101  Fed.  51,  and 
Powers  v.  United  States,  56  C.  C.  A.  128,  119 
Fed.  562,  subd.  V.  a,  1. 

V.  Right    to    cut    timber  as   affected   by    land 
grant. 

a.     Railroad  land. 

1.    Application  of  grant. 

A  railroad  company  Is  held  to  have  no  right 
to  cut  timber  on  unearned  land ;  but,  after  land 
has  been  definitely  located,  it  is  held  to  have 
the  right  to  cut  timber,  although  the  cost  of 
survey  has  not  been  paid.  Before  a  survey, 
after  a  grant  has  taken  effect,  the  govern- 
ment cannot,  on  the  theory  that  the  lands  are 
held  by  it  and  the  railroad  company  as  tenants 
In  common,  maintain  an  action  for  an  account- 
ing for  timber  cut. 

So,  under  act  March  3.  1875  (18  Stat,  at  L. 
482,  chap.  152,  U.  S.  Comp.  Stat.  1901,  p. 
1568),  granting  to  certain  railroad  companies 
the  right  to  take  timber  from  lands  adjacent, 
it  was  held  that,  until  the  railroad  companies 
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these  authorities  establish  the  doctrine  that 
a  sale  of  timber  under  such  circumstances  is 
not  void,  if  made  by  the  entryman  for 
the  purpose  of  carrying  out  in  good  faith 
his  object  in  the  acquisition  and  enjoyment 
of  a  homestead,  even  though  a  profit  should 
result  incidentally  from  the  sale.       * 

In  this  case  Fallis  entered  only  160  acres 
of  land,  which  is  no  more  than  sufficient, 
ordinarily,  when  cleared  and  used  for  agri- 
cultural purposes,  to  afford  a  living  for 
himself  and  family.  It  is  shown  by  the  un- 
disputed testimony  that,  when  the  sale  was 
made,  he  was  residing  upon  the  land  with 
his  family,  and  in  good  faith'  making  the 
requisite  improvements  to  entitle  him  to  a 
final  certificate  and  patent,  and  clearing  the 
land  for  cultivation.  The  value  of  the  tim- 
ber is  not  proved,  but  the  deed  recites  a  con- 
sideration of  50  cents  per  thousand  feet, 
payable   as   the   timber   should   be  cut,   of 


which  price  the  sum  of  $175  was  advanced 
by  the  grantee.  The  deed  gave  the  grantee 
nearly  four  years  within  which  to  cut  and 
remove  it,  but  provided  that  in  the  cutting 
and  removal  of  the  timber  there  should  be 
uo  interference  with  the  improvements  on 
the  land.  Doubtless  the  sale  of  the  timber 
resulted  in  an  incidental  profit  to  the 
homesteader,  but  it  did  not  render  the  sale 
void.  Fallis  cannot,  under  these  circum- 
stances, avoid  the  effect  of  the  conveyance, 
nor  can  his  grantee,  the  appellee,  who 
bought  the  land  with  actual  as  well  as  con- 
structive notice  of  the  previous  sale  and 
conveyance  of  the  timber. 

The  decree  of  the  chancellor  is  therefore 
erroneous,  and  is  reversed  and  remanded, 
with  directions  to  dismiss  the  complaint. 

Hill,  Ch.  J.,  absent  and  not  participating. 


MISSISSIPPI  SUPREME  COURT. 


John  C.  ORRELL  et  al.9  Appts., 

v. 

BAY  MANUFACTURING  COMPANY. 

(83   Miss.   800.) 

1.  Tbe  lease  of  the  standing  timber  on 
a  homestead  entry  for  securing  tur- 
pentine Is  not  an  alienation  of  the  land, 
within  the  meaning  of  the  statute  requiring 
an  affidavit  from  a  homesteader,  as  part  of 
his  final  proof,  that  no  part  of  the  land 
has  been  alienated,  so  as  to  render  the  lease 
Incapable  of  enforcement  because  necessitat- 
ing the  commission  of  perjury. 

2.  One  In  possession  of  public  land 
nnder  a  homestead  entry  may  law- 
fully lease  the  timber  standing  thereon 
for  securing  the  turpentine. 


3.  A  lease  of  the  timber  standing  on 
the  land,  by  one  In  possession  nnder 
a  homestead  entry,  Is  not  so  far  con- 
trary to  public  policy  as  to  be  unenforce- 
able In  equity. 

4.  The  Issuance  of  a  patent  to  one  In 
possession  of  land  nnder  a  home- 
stead entry,  who  has  made  a  lease  of  the 
standing  timber  for  securing  the  turpentine, 
relates  back  to  the  time  of  the  lease,  so  as 
to  validate  It;  and  a  homesteader  Is  estop- 
ped, by  his  contract,  from  making  a  sub- 
sequent one. 

(May  16,  1904.) 

APPEAL  by  defendants  from  a  decree  of 
the     Chancery     Court     for     Hancock 
County  refusing  to  dissolve  a  preliminary  in- 


had  complied  with  the  grant  by  filing  the 
prescribed  papers  with  the  Secretary  of  the  In- 
terior, they  had  no  right  to  cut  timber,  or  con- 
fer such  right  upon  others.  United  States  v. 
Eccles,  111  Fed.  490.  It  was  further  held,  In 
this  action  to  recover  damages  for  taking  tim- 
ber, that  the  burden  was  on  the  defendants  to 
show  that  they  were  within  the  provisions  of 
the  statute.  • 

The  same  rule  was  applied  under  act  of  Con- 
gress, July  2,  1864  (13  Stat,  at  L'.  365,  chap. 
217),  granting  public  lands  to  the  Northern 
Pacific  Railroad  Company,  holding  that  the 
railroad  company  had  no  right  or  Interest  In 
timber  on  land  that  was  unearned,  so  as  to 
enable  it  to  dispose  of  the  timber  and  remove 
the  same,  and  the  party  removing  it  was  held 
liable  in  damages.  United  States  v.  Ordway, 
30  Fed.  30. 

So,  It  was  held  that  the  title  to  the  land 
and  to  the  trees  remained  In  the  United  States 
until  earned  by  the  railroad,  and  that  a  party 
cutting  timber  on  unearned  land  was  guilty  of 
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violating  act  of  Congress,  June  3,  1878  (20 
Stat,  at  L.  90,  chap.  151,  fi  4,  U.  S.  Comp. 
Stat.  1901,  p.  1529),  providing  that  any  per- 
son who  shall  unlawfully  cut  timber  on  any 
land  of  the  United  States,  In  Oregon,  with  In- 
tent to  export  or  dispose  of  the  same,  shall  be 
guilty  of  a  misdemeanor.  United  States  v. 
Chllders,  12  Fed.  586.  The  defense  was  under 
act  of  Congress,  July  2,  1864  (13  Stat,  at  L. 
365,  chap.  217),  which  granted  to  the  Northern 
Pacific  Railroad  Company  the  odd-numbered  sec- 
tions of  public  land  for  40  miles  on  each  side 
of  the  line  of  said  road  I  rough  the  territories, 
and  20  miles  through  the  states;  and,  when- 
ever 25  consecutive  miles  shall  be  ready  for 
service,  patents  shall  Issue. 

Under  Me.  resolve  March  22,  1864,  a  land 
a  cent  was  directed  to  sell  the  timber  on  certain 
land  and  pay  the  proceeds,  not  exceeding  $100.- 
000,  to  a  cemetery.  In  May,  1868,  the  state 
granted  the  land  to  a  railroad  company  subject 
to  all  the  reservations  In  the  previous  act.  In 
an  action  by  the  railroad  company  to  recover 
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junction  restraining  them  from  interfering 
with  complainant's  rights  under  a  turpen- 
tine lease.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Barber  &  Mlze,  for  appellants: 

The  manifest  object  of  the  homestead  en- 
try law  of  the  United  States  is  to  enable  the 
citizen  to  obtain  a  home  for  himself  and 
family,  unencumbered  at  the  time  the  title 
passes  from  the  United  States  government 
to  the  patentee. 

U.  S.  Rev.  Stat.  §  2288,  U.  S.  Comp.  Stat. 
1901,  p.  1385. 

Any  contract  made  in  derogation  of  a 
statute  is  null  and  void. 

Bartlett  v.  Vinor,  Carth.  252;  Bohn  v. 
Lowery,  77  Miss.  424,  27  So.  C04;  Cox  v. 
Donnelly,  34  Ark.  762. 


Growing  timber  on  the  land  is  part  and 
parcel  of  the  realty. 

A  turpentine  lease  lessens  and  destroys 
the  value,  to  a  large  extent,  of  realty  on 
which  it  is  given,  by  the  dire  destruction 
of  the  timber;  and,  by  destroying  timber 
from  the  public  domain  while  the  title  to 
said  land  is  still  in  the  government,  much 
of  said  lands   is  rendered  worthless. 

The  right  of  the  pre-emptor  is  one  of  oc- 
cupancy only,  with  rights  and  privileges 
subject  to  his  duty  to  the  government  to 
protect  the  timber  on  said  land.  He  has 
no  right  to  cut  the  timber  for  sale  or  specu- 
lation, or  to  lease  it  for  turpentine  pur- 
poses, until  he  has  made  final  proof  en- 
titling him   to   patent. 

Shiver  v.  United  States,  159  U.   S.  491, 


for  cutting  timber,  it  was  held  tbat  It  bad  no 
title  to  the  timber  directed  to  be  sold  in  the 
prior  act,  and  which  was  reserved  In  its  grant. 
European  &  N.  A.  R.  Co.  v.  Dunn,  60  Me.  453. 

In  an  action  to  recover  for  cutting  timber 
on  public  land  after  a  definite  location  of  the 
Northern  Pacific  Railroad  Company  bavlng  a 
grant  to  the  same,  it  was  held  that  the  title 
had  passed  before  the  cost  of  survey  was 
paid,  and  the  government  could  not  maintain 
the  action.  United  States  v.  Losekamp,  62  C. 
C.  A.   591,   127  Fed.  959. 

In  United  States  v.  Northern  P.  R.  Co.  6 
Mont.  351,  12  Pac.  769,  which  was  an  action 
by  the  government  against  the  Northern  Paci- 
fic Railroad  Company  for  an  accounting,  and 
to  recover  for  timber  cut  upon  land  that  was 
claimed  to  be  held  by  the  defendant  as  tenant 
in  common  with  the  plaintiff.  It  was  held 
that  the  land  grants,  under  acts  of  Congress, 
passed  the  title  to  the  defendant;  and  that 
they  did  not  hold  such  lands  as  tenants  in 
common ;  and  that  such  action  could  not  be 
maintained.  The  court  said :  "  A  survey  of 
the  lands  which  the  government  ought  to  make 
would  show  the  exact  rights  of  the  parties, 
and  then  an  accounting  would  be  improper  and 
unnecessary.  And  the  government  cannot  law- 
fully demand  an  injunction  until  It  can  be 
Bhown  that  Its  property  Is  being  injured,  or 
that  Injury  Is  threatened ;  and  this  cannot  be 
shown  until  the  lands  are  surveyed  and  the 
sections  designated.  Then  actions  In  the  na- 
ture of  trespass  or  trover  would  be  the  remedy 
of  the  government  for  trees  taken  or  converted 
by   the  company." 

After  the  government  has  parted  with  Its 
title  to  land  by  a  railroad  grant,  it  Is  held  that 
it  cannot  maintain  an  action  for  timber 
cut.  on  the  same.  United  States  v.  Mullan 
Fuel  Co.  118  Fed.  663.  This  case  does  not 
show  the  time  of  cutting  with  reference 
to  the  grant.  This  land  was  an  odd-numbered 
section  of  unsurveyed  land,  and,  if  surveyed, 
would  be  within  the  grant. 

But  a  trespass  is  held  not  cured  by  secur- 
ing a  subsequent  Contract  with  the  railroad. 

So,  after  fence  posts  were  cut  on  public 
lands,  and  the  government  had  claimed  the 
same,  a  trading  company  holding  the  posts 
obtained  from  a  railroad  company  the  right 
to  cut  fence  posts  on  public  lands  for  fenc- 
ing Its  road,  and  turned  the  posts  over  to 
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the  railroad  company.  It  was  held  that. 
If  the  original  cutting  was  by  a  trespasser, 
such  trespass  would  not  be  cured  so  as  to 
devest  the  United  States  of  Its  title,  although 
the  railroad  company  could  have  originally 
cut  such  timber  for  use  on  Its  road.  United 
States  v.  Price  Trading  Co.  48  C.  C.  A.  331, 
109   Fed.  239. 

2.  Forfeiture  of  grant. 

After  a  grant  takes  effect,  the  government 
cannot  prosecute  parties  cutting  timber  thereon 
until  a  forfeiture  of  the  grant  Is  obtained. 

So,  It  was  held  that  the  ownership  of  tim- 
ber was  In  the  state  until  proceedings  were 
taken  to  avoid  the  grant,  and  that  the  United 
States  could  not  maintain  an  action  to  re- 
cover the  value  of  timber  unlawfully  cut  from 
such  'lands,  under  act  of  Congress,  June  3, 
1856,  chap.  44  (11  Stat,  at  L.  21),  granting 
lands  to  the  state  of  Michigan  to  aid 'In  the 
construction  of  railroads,  and  providing  that, 
if  a  railroad  should  not  be  completed  within 
ten  years,  the  lands  unsold  should  revert  to 
the  United  States.  It  was  also  held  that  the 
act  of  Congress,  March  2,  1889,  chap.  414 
(25  Stat,  at  L.  1008).  forfeiting  the  lands 
granted  by  this  act  to  aid  In  the  construction 
of  a  certain  railroad,  did  not  affect  the  title 
to  timber  previously  cut.  United  States  v. 
I/Mighrey,  172  U.  S.  206,  43  L.  ed.  420.  1» 
Sup.  Ct.  Rep.  153,  Affirming  18  C.  C.  A.  39K 
34  U.   S.  App.  575,  71   Fed.  921. 

3.  Prowimity  of  timo*- ••  to  place  of  use. 

A  railroad  company  authorized  to  take  tim- 
ber for  the  construction  of  Its  road  may  take 
timber  for  use  on  Its  branch  line  where  both 
lines  constitute  a  single  railroad,  and  may 
take  timber  to  use  on  any  part  of  its  road. 
There  is  quite  a  conflict  of  authority  as  to> 
the  meaning  of  timber  "  adjacent "  to  a 
railroad,  which  is  authorised  to  be  taken. 
Some  cases  define  it  to  be  a  reasonable 
distance ;  some  to  be  within  reasonable  hauling 
distance,  and  some  define  it  to  be  adjacent 
where  the  land  Is  benefited  by  the  road. 
These  applications  of  the  statute  have  been 
criticised  and  denied  by  the  Supreme  Court 
of  the  United  States,  saying  tbat  it  Is  hard 
to  locate  the  boundary  where  adjacent  begins 
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40  L.  ed.  231,  16  Sup.  Ct.  Rep.  54;  Friable 
v.  Whitney,  9  Wall.  187,  19  L.  ed.  668; 
Cox  v.  Donnelly,  34  Ark.  762;  United 
States  v.  Taylor,  35  Fed.  485. 

The  doctrine  of  estoppel  does  not  apply 
against  the  Hodes  because  said  lease  was 
utterly  null  and  void. 

Any  conveyance  of,  or  any  contract  to 
convey,  land  homesteaded,  made  before  final 
proof  and  receipt  of  final  certificate,  is 
void,  and  not  merely  voidable,  although 
founded  on  an  adequate  consideration;  and 
a  court  of  equity  is  without  power  to  give 
relief. 

Anderson  v.  Carkins,  135  U.  S.  483,  34  L. 
ed.  272,  10  Sup.  Ct.  Rep.  905;  Mulloy  v. 
Cook,  101  Ala.  178,  10  So.  349,  17  So.  899; 
Dewhurst  v.   Wright,  29  Fla.  223,   10   So. 


682;  Millikin  v.  Carmichael,  134  Ala.  623, 
92  Am.  St.  Rep.  45,  33  So.  9;  Woodstock 
Iron  Co.  v.  Strickland,  121  Ala.  616,  25  So. 
818;  Mellison  v.  Allen,  30  Kan.  382,  2  Pac. 
97 ;  Dawson  v.  Merrille,  2  Neb.  119 ;  Oaks  V. 
Heat  on,  44  Iowa,  116;  Nichols  v.  Council, 
51  Ark.  26,  14  Am.  St.  Rep.  20,  9  S.  W. 
305;  Clarh  v.  Bayley,  5  Or.  345;  St.  Peter 
Co.  v.  Bunker,  5  Minn.  192,  Gil.  153; 
Kansas  Lumber  Co.  v.  Jones,  32  Kan.  195, 
4  Pac.  74 ;  Seymour  v.  Sanders,  3  Dill.  437, 
Fed.  Cas.  No.  12,690. 

Statutory  provisions  for  the  benefit  of 
individuals  may  be  waived;  but,  when  the 
enactment  is  to  secure  general  policy  or 
morals,  it  cannot  be  waived. 

Herman,  Estoppel,  §  825. 

The  doctrine  of  estoppel  does  not  apply, 


and  ends,  but  that  timber  50  or  20  miles 
distant  from  the  line  of  the  road  Is  clearly  not 
adjacent. 

Act  of  Congress  March  3,  1875  (18  Stat, 
at  L.  482,  chap.  152,  U.  S.  Comp.  Stat.  1901, 
p.  1568),  authorizing  taking  timber  from 
public  lands  for  the  construction  of  railroads, 
was  held  to  authorize  taking  timber  for  the 
original  construction  of  a  branch  line  of  road 
which  the  Rio  Grande  &  Western  Railroad 
Company  was  fully  authorized  to  construct,  but 
had  deferred  building,  where  the  main  line  and 
the  branch  line  together  constituted  a  single 
railroad.  United  States  v.  Price  Trading  Co. 
48  C.   C.   A.    331,   109   Fed.   239. 

So,  under  the  act  (13  Stat,  at  L.  365,  chap. 
217,)  granting  lands  to  the  Northern  Pacific 
Railroad  Company  to  aid  in  the  construction 
of  its  road,  and  authorizing  the  company  to 
take  timber  from  public  lands  adjacent  thereto, 
it  was  held  that,  if  the  land  was  adjacent, 
timber  might  be  cut  for  use  on  any  part  of 
the  road.  United  States  v.  Lynde,  47  Fed. 
297. 

And,  under  act  of  Congress,  March  3,  1875 
(18  Stat,  at  L.  482,  chap.  151,  U.  S.  Comp. 
Stat.  1901,  p.  3650),  granting  a  right  of  way 
to  railroads  through  public  lands,  and  author- 
izing them  to  take  from  the  public  lands 
adjacent  to  the  line  of  said  road  timber  neces- 
sary for  the  construction  of  said  railroad,  it 
was  held  that,  while  the  act  limited  the  rail- 
road company,  in  respect  to  the  place  from 
which  timber  could  be  taken,  to  public  lands 
adjacent  to  the  line  of  the  road,  It  did  not 
place  any  limitation  as  to  the  place  at  which 
such  timber  may  be  used.  United  States  v. 
Denver  &  R.  G.  R.  Co.  150  U.  S.  1,  37  L.  ed. 
975,  14  Sup.  Ct.  Rep.  11,  Affirming  34  Fed. 
838.  Whether  or  not  the  railroad  company 
had  the  right  to  use  timber  taken  from  the 
public  lands  for  the  purpose  of  constructing 
roiling  stock  or  equipments  employed  In  Its 
transportation    of  business,    was    not   decided. 

Various  rulings  attempting  to  define  "  ad- 
jacent "  were  criticized  and  denied  under  this 
act  (March  3,  1875),  where  it  was  held  that 
public  lands  in  Idaho,  more  than  20  miles 
from  a  200- foot  right  of  way  of  a  railroad 
which  is  not  over  40  miles  long,  were  not 
**  adjacent  public  lands."  United  States  v. 
St.  Anthony  R.  Co.  192  U.  S.  524,  48  L.  ed. 
548,  24  Sup.  Ct.  Rep.  333,  Reversing  52  C. 
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C.  A.  354,  114  Fed.  722.  The  court  said: 
"  Lands  which  are  20  miles  off,  we  cannot 
regard  as  adjacent  to  the  line  of  a  railroad, 
within  the  meaning  of  this  statute.  On  the 
other  hand,  lands  within  2  miles,  we  assume  all 
would  agree,  are  so  adjacent.  Now,  at  what 
point  between  these  two  extremes  lands  are 
on  one  side  adjacent  and  on  the  other  not 
adjacent,  is  a  very  difficult  matter  to  decide. 
It  Is  necessarily  somewhat  vague  and  uncer- 
tain, and  we  are  not  called  upon  to  determine 
it  in  this  case.  All  we  have  to  do  now  is  to 
declare  that  lands  as  far  off  as  the  lands 
in  question  are  not  adjacent  lands,  and  It 
Is  unnecessary  to  say  at  what  point  on  the 
Intervening  lands  adjacency  begins.  It  is  very 
difficult  to  determine  just  where  twilight  ends 
and  night  begins,  but  It  Is  easy  enough  to 
distinguish  noon  from  midnight." 

Adjacent  was  held  to  mean  land  In  proxim- 
ity to,  or  near  to,  the  road,  in  a  suit  to  recover 
the  value  of  timber  unlawfully  cut  on  public 
lands,  where  the  defense  was  that  the  timber 
was  cut  from  railroad  lands  for  the  use  of  the 
railroad,  under  act  of  Congress,  March  3,  1875. 
In  this  case  the  timber  was  used  by  the  Cen- 
tral Washington  Railroad  Company  and  the 
Spokane  &  Pa  louse  Railroad  Company,  and 
was  cut  from  lands  along  the  line  of  the  North- 
ern Pacific*  Railroad  Company  about  50  miles 
distant  from  the  eastern  ends  of  the  other 
roads.  It  was  held  that  the  act  of  Congress 
does  not  provide  that,  if  there  Is  not  any 
timber  convenient,  a  railroad  company  has 
the  right  to  require  the  United  States  to 
provide  it  with  material,  or  go  upon  distant 
lands  and  procure  the  material.  It  was  also 
held  that  lands  so  far  distant  from  .the  rail- 
road, and  mentioned  as  lands  in  Kootenai 
county,  Idaho,  where  it  was  claimed  that  the 
railroad  ties  were  cut,  were  not  adjacent  lands 
within  the  meaning  of  the  law.  Stone  v. 
United  States,  167  U.  S.  178,  42  L.  ed.  1?7, 
17  Sup.  Ct.  Rep.  778. 

The  rule  that  land  was  "  adjacent "  where, 
by  reason  of  Its  proximity  thereto.  It  was 
directly  and  materially  benefited  by  the  con- 
struction of  the  road,  laid  down  in  United 
States  v.  Chaplin,  31  Fed.  890,  was  declared 
to  be  erroneous  In  United  States  v.  St.  An- 
thony R.  Co.  192  U.  S.  524,  48  L.  ed.  548,  24 
Sup.  Ct.  Rep.  333,  Reversing  52  C.  C.  A.  354, 
114  Fed.  722. 
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and  cannot  be  pleaded,  in  a  contract  against 
public  policy. 

Franklin  Nat.  Bank  v.  Whitehead,  149 
Ind.  560,  39  L.  R.  A.  T25,  63  Am.  St.  Rep. 
302,  49  N.  E.  592 ;  Cox  v.  Donnelly,  34  Ark. 
/62;  2  Parsons,  Contr.  §  800,  p.  972;  Sey- 
mour v.  Sanders,  3  Dill.  437,  Fed.  Cas. 
No.  12,690. 

Messrs.  Mo  Willie  A  Thompson, 
Bowers,  Neville,  &  CHaffe,  and  Ford  & 
White,  for  appellee: 

Although  a  grantor  may  not  have  title 
at  the  time  he  makes  a  conveyance,  any 
after-acquired  title  inures  to  his  grantee. 

Boxing  pine  trees  for  turpentine  purposes 
is  not  violative  of  the  statutes  of  the  United 
States  prohibiting  the  cutting  of  timber  up- 
on the  public  domain. 


United  States  v.  Leatherberry,  27  Fed. 
606;  Bryant  v.  United  States  45  C.  C.  A. 
145,  105  Fed.  941. 

An  agreement  with  a  homesteader  for  the 
use  of  the  homestead  lands,  and  jointly  to 
divide  the  profits  arising  from  such  use,  is 
not  within  the  prohibition  of  the  statute. 

Mantooth  v.  Burke,  35  Ark.  540;  Hot 
Springs  R.  Co.  v.  Tyler,  36  Ark.  205. 

An  agreement  by  a  homesteader  to  sell 
all  the  timber  upon  the  homestead  before 
he  proves  it  out  is  not  within  the  prohibi- 
tion of  -the  statute. 

Butterfield  Lumber  Co.  v.  Hartman,  82 
Miss.  494,  100  Am.  St.  Rep.  644,  34  So. 
328;  Sanford  v.  Eastabutchie  Lumber  Co. 
83  Miss.  478,  36  So.  10;  Larson  v.  ^Ye^8^ 
becker,  1  Land  Dec.  409. 


In  the  Chaplin  Case,  under  act  of  Congress, 
March  3,  1875  (18  Stat,  at  L.  482,  chap.  152, 
U.  S.  Comp.  Stat.  1901,  p.  1568),  granting  a 
right  of  way  to  certain  railway  companies, 
and  authorising  them  to  take  material  for 
construction  from  the  public  lands  "  adjacent  " 
to  the  Hue  of  said  road,  It  was  held  that  the 
license  to  take  could  not  be  Impaired  by 
any  officer  of  the  Land  Department ;  but,  If 
the  material  was  taken  from  public  land  not 
adjacent,  or  more  than  the  statute  permitted, 
the  company  would  be  liable.  It  was  also 
held  that  a  contractor  with  the  company  had 
the  same  privileges  as  the  railway  company, 
where  he  cut  timber  on  the  lands  adjacent,  and 
the  company  acquired  the  timber  and  used 
it  for  the  construction  of  Its  road.  It  was 
also  held  that  the  license  to  take  material 
included  material  for  station  houses,  depots, 
machine  shops,  side  tracks,  turnouts,  and  water 
stations. 

In  United  States  v.  Northern  P.  R.  Co.  29 
Alb.  L.  J.  24,  construing  a  land  grant  author- 
izing the  cutting  of  timber  from  "adjacent" 
public  lands  for  use  In  the  construction  of  a 
road,  the  word  "  adjacent "  was  held  to  mean 
In  the  neighborhood  of.  It  was  held  that  tim- 
ber land  nearest  to  the  line  of  the  road  must 
be  held  to  be  neighboring  timber  land  even 
though  there  may  Intervene  large  tracts  of 
land  not  timber. 

And  under  act  of  Congress,  June  8,  1872, 
granting  to  the  Denver  &  Rio  Grande  Railroad 
Company  a  right  of  way,  and  authorizing 
it  to  take  from  public  lands  adjacent  thereto 
timber,  etc.,  required  for  the  construction  and 
repair  of  Its  railway  and  telegraph  lines,  it 
was  held  that  the  right  of  the  company  was 
not  limited  to  lands  lying  in  the  townships 
through  which  Its  road  was  located,  or  to 
lands  lying  in  the  tier  of  townships  next 
adjoining  such  townships ;  and  the  rule  was 
stated  to  be  that  timber  could  be  cut  If  it  was 
within  reasonable  hauling  distance  by  wagon. 
Bacheldor  v.  United  States,  28  C.  C.  A.  246, 
55  U.  S.  App.  227,  83  Fed.  986,  Reversing 
9  N.  M.  15,  48  Par.  310. 

In  the  above  case.  It  was  said :  "  In  one 
case  It  was  held  that  lands  lying  at  a  con- 
siderable distance  from  the  line  of  the  defend- 
ant's road  were  adjacent  thereto,  within  the 
fair  intent  and  meaning  of  the  statute,  If  they 
were  within  reasonable  hauling  distance  by 
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wagon.  United  States  v.  Denver  &  R.  G.  R. 
Co.  31  Fed.  886,  889.  In  another  case,  which 
arose  under  the  act  of  March  3,  1875  (18 
Stat,  at  L.  482,  chap.  152,  U.  S.  Comp.  Stat. 
1901,  p.  1568),  it  was  thought  that  lands 
were  adjacent  to  a  railroad  track,  within  the 
purview  of  the  act,  If  they  were  near  enough 
to  be  directly  and  materially  benefited  by  the 
construction  of  the  road.  United  States  v. 
Chaplin,  31  Fed.  890.  In  another  case,  it  was 
held,  under  the  act  of  March  3,  1875,  above 
cited,  that  timber  standing  on  land  50  miles 
distant  from  the  right  of  way  was  not  on 
land  adjacent  thereto." 

The  act  of  Congress,  June  8.  1872,  granted 
to  the  Denver  &  Rio  Grande  Railroad  Company 
the  right  of  way  over  the  public  domain,  and 
the  right  to  take  from  the  public  lands  adja- 
cent thereto  timber  and  other  material  for 
the  construction  and  repair  of  its  railway  and 
telegraph  lines.  It  was  held  that  the  act  of 
March  3,  1875  (18  Stat,  at  L.  482,  chap. 
152,  U.  S.  Comp.  Stat.  1901,  p.  1568),  grant- 
ing the  right  to  take  from  public  lands  adjacent 
to  the  line  of  said  road  timber  necessary  for 
the  construction  of  the  road,  also  applied,  and 
that  the  acts  of  1872  and  1875  contemplated 
the  use  of  material  from  public  lands  while 
the  road  was  in  process  of  construction,  and 
afterwards  for  repairs  under  the  act  of  1872. 
within  such  convenient  distance  from  such, 
lands  as  might  be  reached  by  ordinary  trans- 
portation by  wagon,  and  not  otherwise;  and 
that  the  use  of  the  road  In  carrying  such 
material  to  points  distant  from  the  place  of 
taking  was  not  within  these  acts,  and  that 
the  company  was  liable  in  trespass  for  the 
value  of  timber  taken  from  public  lands  and 
carried  to  points  remote  from  the  place  of 
taking.  United  States  v.  Denver  &  R.  G.  R. 
Co.  31  Fed.  886. 

But  the  rule  laid  down  in  this  case,  that 
land  was  regarded  as  adjacent  which  could  be 
reached  by  ordinary  transportation  by  wagon, 
was  denied  in  United  States  v.  St.  Anthony  R. 
Co.  192  U.  S.  524,  48  L.  ed.  548,  24  Sup.  Ct. 
Rep.  333,  Reversing  52  C  C.  A.  354,  114  Fed. 
722,  saying :  "  We  are  not  satisfied  of  the  cor- 
rectness of  this  construction,  or  of  Its  reason- 
ableness." 

The  burden  of  producing  evidence  to  show 
that  the  defendant  came  within  the  license  of 
the  statute  was  held  to  devolve  upon  the  de» 
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The  fact  that  the  act  provides  against 
alienation  by  the  claimant,  and  does  not 
provide  against  mortgaging,  unless  alienat- 
ing includes  mortgaging,  indicates  that  it 
was  not  deemed  to  be  against  the  public 
interest  that  the  claimant  should  mortgage 
his  homestead. 

Fuller  v.  Hunt,  48  Iowa,  163;  Lang  v. 
Morey,  40  Minn.  306,  12  Am.  St.  Rep.  748, 
42  N.  W.  88;  Skinner  v.  Reynick,  10  Neb. 
323,  35  Am.  Rep.  479,  6  N.  W.  369 ;  Kirk- 
aldie  v.  Larrabee,  31  Cal.  455,  89  Am.  Dec. 
205;  Reasoner  v.  Markley,  25  Kan.  635; 
Wilcox  v.  John,  21  Colo.  367,  52  Am.  St. 
Rep.  246,  40  Pac.  880 ;  Meinhold  v.  Walters, 
102  Wis.  389,  72  Am.  St.  Rep.  888,  78  N. 
W.   574. 

The   title,   when   perfected,   related   back 


to  the  date  of  his  homestead  entry,  and 
made  this  contract  forever  valid  and  bind- 
ing. 

Anderson  v.  Wilder,  83  Miss.  606,  35  So. 
875;  Union  Mill  d  Min.  Co.  v.  Dangberg, 
2  Sawy.  450,  Fed.  Cas.  No.  14,370; 
United  States  v.  Ball,  31  Fed.  667;  Teller 
v.  United  States,  54  C.  C.  A.  349,  117  Fed. 
577. 

A  patent  is  conclusive  as  against  every- 
body except  the  government. 

Steel  v.  St.  Louis  Smelting  &  Ref.  Ca. 
106  U.  S.  447,  27  L.  ed.  226,  1  Sup.  Ct. 
Rep.  389;  United  States  v.  Winona  &  St.  P. 
R.  Co.  15  C.  C.  A.  96,  32  U.  S.  App.  272, 
67  Fed.  948;  Cowell  v.  Lammers,  10  Sawy. 
246,  21  Fed.  200;  Carter  v.  Thompson,  65 
Fed.  329. 


fendant.  United  States  v.  Denver  &  R.  G.  R. 
Co.  191  U.  S.  84,  48  L.  ed.  106,  24  Sup.  Ct. 
Rep.  33.  This  was  an  action  of  trover,  brought 
by  the  United  States  against  a  railroad  com- 
pany for  the  value  of  certain  logs  cut  upon 
plaintiff's  lands,  where  the  defense  was  under 
act  of  Congress,  June  8,  1872,  chap.  354  (17 
Stat,  at  L.  339),  and  act  March  3,  1877, 
chap.  126  (19  Stat,  at  L.  405.)  giving  railroad 
companies  the  right  to  take  from  public  lands 
adjacent  thereto  timber  for  the  construction 
and  repair  of  Its  railway  and  telegraph  lines. 

b.  Grant  to  state. 

The  state  of  Michigan  was  admitted  as  a 
state  In  1836,  and  the  government  granted  to 
the  state,  for  school  purposes,  section  numbered 
1<».  Land  containing  section  16  was  partly  In 
nn  Indian  reservation,  and  In  1855  the  govern- 
ment extinguished  the  Indian  title.  It  was 
held  that  such  extinguishment  inured  to  the 
state  of  Michigan,  and  that  its  agent  could 
seize  and  dispose  of  timber  cut  upon  such 
land.     Ballou  v.  O'Brien,  20  Mich.  304. 

So,  where  the  title  remained  in  the  state, 
under  act  of  Congress,  June  3,  1856,  granting 
public  lands  to  the  state  of  Wisconsin  to  aid 
In  the  construction  of  railroads,  It  was  held 
that  timber  cut  upon  the  land  belonged  to  the 
state,  and  that  the  agent  of  the  state  could 
maintain  an  action  of  replevin  for  logs  cut 
from  state  lands  without  license.  Schulen- 
berg  v.  Harriman,  21  Wall.  44,  22  L.  ed.  551. 
The  court  said :  "  The  title  to  the  land  remain- 
ing in  the  state,  the  lumber  cut  upon  the  land 
belonged  to  the  state.  Whilst  the  timber  was 
standing,  it  constituted  a  part  o£  the  realty. 
Being  severed  from  the  soil,  its  character  was 
changed ;  It  became  personalty ;  but  its  title 
was  not  affected ;  It  continued,  as  previously, 
the  property  of  the  owner  of  the  land,  and 
could  be  pursued  wherever  it  was  carried. 
All  the  remedies  were  open  to  the  owner  which 
the  law  affords  in  other  cases  of  the  wrongful 
removal   or   conversion   of  personal   property." 

In  United  States  v.  Chllders,  12  Fed.  586, 
holding  that  the  Northern  Pacific  Railroad 
grant  did  not  take  effect  on  unearned  lands,  the 
case  of  Schulenberg  v.  Harriman,  21  Wall.  44, 
22  L.  ed.  551,  was  distinguished,  because  the 
act  under  consideration  (June  3,  1856,  11 
Stat,  at  L  20,  chap.  43)  was  a  present  grant 
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to  the  state  of  Wisconsin,  and  the  legal  title 
passed  to  the  state,  and  this  act  provided  that 
the  lands  were  subject  to  the  disposal  of  the 
legislature. 

See  United  States  v.  Loughrey,  18  C.  C.  A. 
391,  34  U.  8.  App.  575,  71  Fed.  921,  subd.  V. 
a,  2. 

VI.  Homestead  and  pre-emption  land. 

a.  Right  of  settler  to  cut  timber. 

The  cases  all  agree  that  a  settler  under  the 
homestead  or  pre-emption  law  is  entitled  to 
cut  timber  and  semove  the  same  from  the 
land,  where  It  Is  done  for  the  purpose  of 
clearing  the  land  for  Improvements,  cultivation, 
and  occupancy.  The  rule,  however,  that  the 
44  plow  must  follow  the  ax "  has  been  criti- 
cised as  unsound,  on  the  ground  that  a  man 
may  be  too  poor  to  cultivate  as  fast  as  be 
clears,  or  he  may  want  to  clear  for  grazing, 
and  not  for  cultivation.  The  cases  all  seem 
to  agree  on  the  proposition  that  a  settler, 
in  making  the  necessary  clearances  for  culti- 
vation, is  justified  in  selling  the  surplus  timber. 
The  main  difficulty  in  the  cases  Is  In  ascertain- 
ing whether  or  not  the  cutting  was  done  In 
good  faith  and  with  the  honest  Intention 
of  the  settler.  If  the  entry  and  settlement 
are  made  for  the  purpose  of  stripping  the 
land  of  the  timber,  or  wholesale  cutting  without 
reference  to  cultivation,  such  cutting  will  be  a 
trespass,  and  the  homestead  or  pre-emption 
law  will  not  avail. 

The  pre-emption  law  of  1841  (U.  S.  Rev. 
Stat.  §S  2257-2274,  U.  S.  Comp.  Stat.  1901, 
p.  1379)  gave  to  the  settler  the  right  to  enter 
the  land  at  the  Land  Office,  and  acquire  the 
title  by  payment  of  a  certain  price  at  a  cer- 
tain time.  The  pre-emption  acts  were  re- 
pealed March  3,  1891.  The  homestead  law  of 
1862  (V.  S.  Rev.  Stat.  ft  2289,  U.  S.  Comp. 
Stat.  1901,  p.  1388.)  allowed  the  settler  who 
entered  the  land  to  acquire  the  title  by  five 
years'  residence  on  the  land.  The  act  of  1862 
authorized  all  settlers  to  acquire  title  by  pay- 
ment of  the  price  at  any  time  before  the 
expiration  of  five  years.  Act  March  3,  1891, 
chap.  561  (26  Stat,  at  L.  1098,  U.  S.  Comp. 
Stat.  1901,  p.  1406),  and  act  June  3,  1896. 
(29  Stat,  at  L.  197,  chap.  312,  U.  S.  Comp. 
Stat.     1901,    p.    1409),    allowed    commutation 
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Even  if  Hode's  affidavit  that  he  had  not 
alienated  the  land  was  false  and  perjured, 
the  patent  could  not  be  successfully  assailed 
on  account  thereof,  because  the  fact  of 
alienation  was  in  issue,  and  was  deter- 
mined in  favor  of  the  homesteader  by  the 
issuance  of  the  patent. 

United  States  v.  White,  17  Fed.  561; 
United  States  v.  San  Jacinto  Tin.  Co.  10 
Sawy.  639,  23  Fed.  279. 

Truly,  J.,  delivered  the  opinion  of  the 
court: 

On  the  31st  of  July,  1899,  Henry  Hode 
and  his  wife  executed  a  lease  contract  con- 
veying to  G.  S.  Leatherbury  &  Company 
certain  turpentine  rights  in  the  pine  tim- 
ber on  a  quarter  section  of  land  then  in  pos- 


session of  said  Hode  by  virtue  of  an  incom- 
plete homestead  entry  thereof.  At  the  date 
of  this  contract  the  homestead  entry  of  the 
said  Hode  to  the  land  in  question  had  not 
been  perfected,  and  no  final  certificate  and 
patent  from  the  United  States  government 
was  issued  until  the  year  1903.  On  the  17th 
of  February,  1903,  Hode  and  his  wife,  after 
the  homestead  entry  was  perfected,  exe- 
cuted a  "  turpentine  lease "  on  the  same 
timber  to  J.  C.  Orrell,  appellant,  and  under 
that  lease  Orrell  entered  on  the  land  and 
began  to  box  the  timber  preparatory  to  the 
gathering  of  the  resin  from  the  trees.  Ap- 
pellee, which,  by  assignment,  had  become 
the  holder  of  the  lease  granted  to  Leather- 
bury,  filed  its  bill  in  the  chancery  court,  and 
procured  an  injunction  restraining  the  ap- 


of  homestead  entries  to  be  made  by  payment 
after  fourteen  months  from  date  of  settlement. 

A  settler  in  good  faith,  endeavoring  to  se- 
cure a  homestead,  was  held  to  have  the  right 
to  cut  timber  thereon  for  his  home,  under 
act  of  Congress,  June  5,  1872  (17  Stat  at  L. 
226,  chap.  308),  providing  for  the  sale  of 
certain  bitter  root  lands  to  settlers  at  $1.25 
per  acre,  payment  to  be  made  within  twenty- 
one  months  from  the  date  of  the  settlement. 
United  States  v.  Blendauer,  122  Fed.  703.  In 
this  case  the  settler  had  not  filed  his  entry, 
and  the  local  land  office  had  been  prohibited 
from  accepting  any  filings  upon  the  land  be- 
cause it  was  supposed  the  land  was  a  forest 
reserve;  but  the  effort  to  create  a  reserve  was 
Ineffectual. 

In  Grubbs  v.  United  States,  44  C.  C.  A.  513, 
105  Fed.  314,  the  pre-emption  and  homestead 
laws  were  reviewed,  and  it  was  held  that,  if 
a  homesteader  entered  in  good  faith,  he  could 
not  be  prosecuted  for  a  criminal  trespass,  be- 
cause, in  making  his  Improvements  and  clearing 
his  land  and  disposing  of  his  surplus  timber, 
he  did  not  conform  to  some  rule  conceived  by 
those  who  never  felled  a  tree  or  plowed  a 
furrow.  In  this  case  the  trial  court  charged 
the  jury  that  timber  couid  only  be  cut  In  pur- 
suance of  a  definite  plan,  that  the  plow  must 
follow  the  ax.  In  reviewing  this  Instruction, 
the  court  said :  **  Such  scraps  of  judicial  ex- 
uberance are  not  to  be  laid  before  a  jury 
as  cast-iron  rules  of  law,  by  which  they  are 
to  be  bound  In  forming  their  verdict.  .  .  . 
The  jury  were  told,  briefly  and  in  substance, 
that  the  'plow  must  follow  the  ax  .  .  . 
Immediately.*  and.  If  It  did  not.  '  then  the  law 
presumes  they  intended  to  violate  the  law.' 
No  matter  that  the  homesteader  acted  in  good 
faith :  no  matter  that  the  failure  to  follow 
the  ax  with  the  plow  arose  from  the  home- 
steader's limited  resources  and  present  Inabil- 
ity to  do  bo,  or  from  other  causes  which  would 
excuse  or  justify  It ;  no  matter  that  the 
land  was  being  cleared  for  pasture  or  grazing 
land,  and  not  to  be  plowed  at  all.  None  of 
these  facts  were  of  any  avail  against  the 
positive  and  absolute  presumption  of  law  that 
the  defendant  intended  to  violate  it.  It  will 
be  observed  that  the  court  did  not  tell  the 
jury  that  the  failure  to  follow  the  ax  with 
the  plow  was  a  circumstance  to  be  considered 
by  them  In  determining  with  what  intent 
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the  timber  was  cut,  or  that  it  was  prima 
facie  evidence  of  the  defendant's  guilty  in- 
tention ;  but  the  jury  were  told,  in  round  and 
unqualified  terms,  that  from  that  fact  alone 
the  law  presumed  a  guilty  intention.  It  la 
needless  to  say  that  there  Is  no  such  presump- 
tion of  law." 

In  this  case,  under  an  information  for  cut- 
ting timber,  act  of  Congress,  1831,  providing 
a  punishment  for  cutting  and  removing  trees 
and  timber  reserved  for  naval  purposes,  was 
held  to  have  no  reference  to  the  cutting  of  • 
timber  by  a  homesteader  on  his  homestead 
under  the  homestead  act  of  1863  (Rev.  Stat. 
|  2280.  U.  8.  Comp.  Stat.  1901,  p.  1388), 
allowing  the  Bet  tier  to  acquire  homestead. 

In  United  States  v.  Ball,  31  Fed.  667,  the 
court  said :  "  A  settler  on  the  public  lands, 
under  the  homestead  act,  must  reside  on  and 
cultivate  the  same  for  five  consecutive  yearn 
before  he  Is  entitled  to  a  certificate.  Rev. 
Stat.  |  2291,  IT.  S.  Comp.  Stat.  1901,  p.  1390. 
In  the  meantime,  the  legal  title  to  the  land, 
and  the  timber  thereon,  is  In  the  United 
States,  and  the  occupant  is  not  entitled  to 
cut  or  remove  any  timber  therefrom,  except 
as  allowed  by  5  4  of  the  act  of  June  3,  1878 
(20  Stat,  at  I,.  90,  chap.  151.  U.  S.  Comp. 
Stat.  1901,  p.  1529),  which  provides,  in  effect, 
that  an  *  agriculturalist  *  on  the  public  land — 
a  homesteader  or  pre-emptloner — shall  not  cut 
or  remove  timber  therefrom,  except  in  the 
ordinary  preparation  of  his  'farm  for  tlllnge:  " 
the  manifest  meaning  of  which  is  that  the 
timber  shall  not  be  cut  for  the  sake  of  the 
timber,  but  for  the  improvement  of  the  land. 
And  this  implies  that  the  cutting  and  tillage 
shall  not  be  far  apart :  that  the  plow  mast 
follow   the  ax." 

In  United  States  v.  Thompson.  6  McLean. 
56,  Fed.  Cas.  No.  16,490.  under  an  Indictment 
under  the  act  of  March  2,  1831,  It  was  held 
that  the  intention  to  enter  pre-emption  claims 
vested  certain  privileges,  and.  within  their 
scope,  the  party  might  freely  act  without 
being  amenable  to  the  statute :  but  that  this 
was  a  matter  of  defense,  and  it  must  be  shown 
by  the  defendant,  and  need  not  be  anticipated 
by  the  prosecution. 

And  a  settler  claiming  in  good  faith  a  home- 
stead was  held  to  have  a  right  to  cut  down 
necessary  timber  for  the  purpose  of  improving 
the  land,  before  he  filed  his  entry  in  the  Land 
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pellant  Orrell  and  Hode  and  wife  from 
using  any  of  the  timber  for  turpentine  pur- 
poses, and  from  in  any  manner  interfering 
with  or  trespassing  on  the  rights  of  appellee. 
On  motion  to  dissolve  the  injunction,  the 
case  was  heard  on  the  pleadings  and  an 
agreed  statement  of  facts.  The  motion  to 
dissolve  was  overruled,  and  from  the  inter- 
locutory decree  rendered  an  appeal  was 
granted  to  settle  the  principles  of  the  cause. 
On  this  appeal  appellants  contend  that  they 
are  entitled  to  the  turpentine  rights  in  the 
timber  in  question.  They  base  their  claim 
on  two  grounds:  (1)  That  the  lease  from 
Hode  to  the  assignor  of  appellee  was  made 
while  the  land  was  yet  the  property  of 
the  United  States  government,  and  is 
therefore  void.     (2)    Because  the  contract 


by  virtue  of  which  appellee  claims  is  con- 
trary to  the  public  policy  of  the  United 
States  government  in  dealing  with  its 
homestead  lands,  and  consequently  specific 
performance  thereof  will  not  be  decreed  by  a 
court  of  equity. 

The  lease  in  question  is  as  follows: 

In  consideration  of  the  sum  of  $50.00 
the  receipt  of  which  I  hereby  acknowledge 
I  hereby  lease  and  convey  for  a  period  of 
three  years  from  the  time  the  boxes  are 
cut  to  the  firm  of  G.  S.  Leather  bury  & 
Co.  of  Silver  Hill,  Miss.,  all  the  pine  timber 
on  my  land  suitable  for  turpentine  pur- 
poses on  the  lands  in  Hancock  county  de- 
scribed as  W  J  of  SE  J  and  the  E  } 
of  the  SW  J.  Sec.  20  T.  6  Range  15  West, 


Office.       United     States     v.     Yoder,     18     Fed. 
372. 

But  In  United  States  v.  Brown,  4  McLean, 
378,  Fed.  Caa.  No.  14.668,  which  was  an 
action  for  trespass  in  cutting  timber,  it  was 
held  that  the  defense  of  claiming  the  land 
under  act  of  Congress.  September  4,  1841 
(pre-emption  law),  could  only  be  sustained 
by  showing  that  some  steps  had  been  taken 
to  secure  the  pre-empted  rights. 

Under  act  of  Congress,  August  4,  1842,  pro- 
viding for  actual  settlement  in  Florida,  it  was 
held  that  a  settler  had  no  right  to  cut  live 
oak,  or  other  timber,  except  to  clear,  improve, 
and  cultivate  his  land,  before  he  had  occupied 
the  same  five  years  and  acquired  a  perfect 
title.  Rights  of  Pre-emptloners,  4  Ops.  Atty. 
Oen.  405. 

Timber  may  be  cut  and  sold  if  the  cutting 
Is  done  in  good  faith  by  the  settler  to  Improve 
bis  land. 

So,  it  was  held  to  be  a  good  defense,  in  an 
action  to  recover  the  value  of  logs  alleged  to 
have  been  unlawfully  cut  and  removed  from 
the  United  States  lands,  that  the  land  had 
been  entered  under  the  homestead  law;  but 
that  the  homesteader  was  aged  and  poor,  and 
the  defendant  purchased  the  timber  from  the 
homesteader:  and  that  this  was  done  solely 
for  the  purpose  of  proper  cultivation.  Conway 
v.  United  States,  37  C.  C.  A.  200,  05  Fed. 
615.  The  court  said :  "  If  these  averments  are 
true, — and  we  must  so  treat  them  for  the 
purposes  of  this  case, — and  if  the  defendant 
was  engaged  In  doing  the  work  of  clearing 
in  good  faith,  for  the  purpose  of  preparing 
the  land  for  cultivation,  then,  even  though 
the  settler  was  to  receive  in  money  the  value 
of  the  timber  so  cut,  the  act  would  be  justi- 
fiable, under  the  law,  and  the  person  employed 
to  do  It  would  not  be  liable  to  the  United 
States  therefor.  As  has  been  frequently  ex- 
pressed In  judicial  utterances  found  in  the 
cases  above  cited,  the  question  is  one  of  good 
faith  on  the  part  of  the  settler.  The  cutting, 
to  be  justifiable,  must  be  fairly  and  reason- 
ably an  incident  to  real  cultivation  and  Im- 
provement, as  distinguished  from  a  denuding 
of  the  land  of  its  timber  merely  for  the  purpose 
of  selling  the  timber  and  securing  the  pur- 
chase price." 

Good  faith  and  honest  intention  will  justify 
cutting. 
70  L.  R.  A. 


So,  a  homestead  entry  was  held  to  justify 
cutting  timber  if  done  in  good  faith  for  the 
Improvement  and  cultivation  of  land;  but, 
if  made  for  the  purpose  of  stripping  the  land 
of  timber.  It  was  held  to  be  no  defense  to  an 
action  for  conversion  of  logs.  Potter  v. 
United  States,  58  C.   C.  A.   231,   122  Fed.  49. 

So,  in  a  prosecution  for  cutting  timber  on 
public  lands,  the  defense  was  that  the  timber 
was  disposed  of  by  the  homesteaders  to  the 
defendant.  It  was  held  that  a  homesteader 
could  cut  timber  for  the  purpose  of  cultivation, 
but  that  the  right  to  cut  timber  was  con- 
trolled by  the  question  of  intent  and  good 
faith  of  the  homesteader ;  and  that,  If  they 
went  upon  the  land  without  any  Intention 
of  making  a  homestead,  they  had  no  right 
to  cut  any  timber,  nor  could  they  authorize 
anyone  else  -to  do  it.  United  States  v.  Nie- 
meyer,  94  Fed.  147.  This  was  an  action  to 
recover  the  value  of  timber  where  the  defense 
was  that  it  was  cut  on  a  homestead  for  culti- 
vation. 

So,  it  was  held  that  the  timber  could  be 
sold  if  cut  for  the  purpose  of  cultivation  :  but, 
if  traffic  was  the  only  reason  for  the  cutting 
of  the  timber,  and  it  was  not  done  with  the 
view  of  improving  the  land. — the  party  would 
be  liable.  United  States  v.  McEntee,  Fed.  Cas. 
No.   15,673. 

So,  in  a  prosecution  for  cutting  timber.  It 
was  held  to  be  a  question  for  the  jury  whether 
the  entry  claimed  was  for  permanent  resi- 
dence and  for  cultivation,  or  for  the  purpose 
of  cutting  and  selling  of  timber;  and  that 
a  pre-emption  or  homestead  claimant  might 
cut  timber  needed  for  the  Improvements  he 
was  making;  and  that  the  timber  standing 
on  land  Intended  for  cultivation  might  be 
cut,  and  the  surplus  could  be  disposed  of  to 
the  best  advantage :  but  that  a  settler  could  not 
go  outside  of  the  improvements,  and  cut  and 
sell  timber,  although  he  intended  to  acquire 
the  title  under  his  claim.  Timber  Cases,  3 
McCrary,  519,  11  Fed.  81.  The  court  said : 
"  The  length  of  time  the  defendant  has  been 
on  the  land  pre-empted  or  homesteaded.  the 
character  of  the  buildings  erected  by  him,  the 
work  done  towards  making  fields  and  improve- 
ments for  farming,  if  any.  the  quantity  and 
quality  of  the  timber  cut  and  sold,  and  the 
place  or  places  where  cut,  whether  the  claim- 
ant was  relying  on  cutting  and  selling  timber 
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lease  not  to  exceed  fifteen  years.  I  also 
state  that  I  have  leased  my  lands  for  the* 
improvement  of  same.  Containing  about 
160  acres  said  timber  to  be  worked  by  G. 
S.  Leatherbury  &  Co.  for  turpentine  for 
which  I  am  to  receive  the  sum  $100.00 
per  crop  of  10,000  boxes  the  above  sum  of 
$50.00  being  the  first  payment  thereon, 
the  remainder  to  be  paid  when  the  boxes 
are  cut,  said  G.  S.  Leatherbury  &  Co. 
their  assignees  and  representatives,  shall 
have  the  right  to  work  and  use  said  boxes 
for  a  period  of  three  years  without  further 
rental,  and  shall  have  the  right  of  way 
through  any  and  all  of  my  lands  for  the 
puipose  of  cutting,  dipping,  and  hauling 
same. 

Witness  our   hand  the  31   day  of  July, 
1809. 

his 
Henry  X  Hode. 

mark. 

ber 

Mary  X  Hode. 

mark. 


The  lease  made  to  Orrell  after  final  cer- 
tificate and  patent  had  been  issued  is 
practically  identical  in  terms  with  the  one 
above  set  out.  In  the  agreed  statement  of 
facts  on  which  the  motion  to  dissolve  was 
heard  it  is  recited  "  that  the  question  to 
be  decided  upon  this  motion  is  as  to  the 
superiority  of  the  respective  leases  as  a 
question  of  law."  The  question  presented 
involves  a  consideration  of  the  rights  and 
duties  of  persons  making  application  to 
secure  homesteads  in  the  public  lands  of 
the  United  States.  Under  §  2289  of  the 
United  States  Revised  Statutes,  as  amended 
by  act  March  3,  of  1891,  chap.  561,  §  5 
(26  Stat,  at  L.  1098;  U.  S.  Comp.  Stat. 
1901,  p.  1388),  a  settler  making  applica- 
tion for  a  homestead  is  required  to  file  an 
affidavit  stating  that  he  "will  faithfully 
and  honestly  endeavor  to  comply  with  all 
the  requirements  of  law  as  to  settlement, 
residence,  and  cultivation  necessary  to  ac- 
quire title  to  the  lands  applied  for ;  .  .  . 
that  he  or  she  is  not  acting  as  agent  of  any 
person,  corporation,  or  syndicate  in  making 


for  a  living  rather  than  on  farming, — In 
fine,  everything  pertaining  to  the  case,  is 
to  be  carefully  examined  by  you  In  order  to 
arrive  at  the  good  or  bad  faith  with  which 
the  defendant  held  the  possession  of  the  land 
and  did  the  acts  complained  of."  In  this 
case  a  settler  first  pre-empted  land,  and,  before 
the  expiration  of  the  year  during  which  be 
ought  to  have  proved  up  his  claim,  he  home- 
steaded  his  pre-emption,  thus  obtaining  an  ex- 
tension of  time  within  which  to  acquire  his 
homestead  at  a  greatly  reduced  rate  of  cost. 

A  settler  on  a  homestead  was  held  to  have 
the  right  to  cut  such  timber  as  was  necessary 
to  clear  the  land,  or  build  a  house,  out  build- 
ings, and  fences,  and  exchange  such  timber 
for  lumber  for  the  same  purposes,  but  not  to 
sell  the  same  for  money,  except  so  far  as  the 
timber  might  have  been  cut  for  the  purpose 
of  cultivation.  Shiver  v.  United  States,  159 
U.  S.  491.  40  L.  ed.  231.  16  Sup.  Ct.  Rep. 
54.  In  this  case  a  homestead  settler  had  cut 
about  500  trees  from  a  quarter  section  of 
land,  and  taken  the  same  to  a  mill  where  he 
was  employed,  and  had  only  cleared  about  an 
acre  of  land  and  built  a  small  house  thereon, 
and  the  trees  were  not  cut  for  the  purpose 
of  clearing  the  land  for  cultivation,  and  the 
timber  was  cut  within  four  months  after 
the  homestead  entry.  This  was  a  prosecution 
for  cutting  timber,  and  the  court  followed 
United  States  v.  Cook,  19  Wall.  591.  22  L.  ed. 
210.  which  held  that,  if  the  cutting  of  the 
timber  was  the  principal,  and  not  the  Incident, 
then  the  cutting  would  be  unlawful ;  and  that 
timber,  when  cut,  became  the  absolute  property 
of  the  United  States. 

A  land  claimant,  living  on  land  and  Improv- 
ing it  for  agricultural  purposes,  was  held  to 
have  the  right  to  cut  and  remove  from  the 
portion  thereof  to  be  cleared  for  cultivation 
so  much  timber  as  was  actually  necessary  for 
that  purpose,  or  for  building,  fences,  or  other 
Improvements  on  the  land ;  but,  if  the  land 
was  not  made  an  actual  residence,  or  culti- 
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vated  or  Improved,  or  where  the  timber  was 
not  cut  for  clearing  or  removing  for  agri- 
cultural purposes,  and  the  entry  was  not  made 
in  good  faith,  but  for  the  purpose  of  stripping 
the  land  of  its  timber,  the  cutting  would  be 
unlawful.  United  States  v.  Lane,  19  Fed. 
910.  This  was  an  action  of  replevin  to  re- 
cover timber  cut  on  public  lands,  where  the 
defendant  made  an  entry  for  a  homestead.  The 
court  said :  If,  In  clearing  for  cultivation, 
there  should  "be  a  surplus  of  timber  over  what 
Is  needed  for  purposes  of  Improvement,  the 
claimant  may  lawfully  sell  or  dispose  of  such 
surplus:  but  It  Is  not  lawful  for  him  to  strip 
the  lands  of  its  timber  for  the  sole  purpose 
of  sale  or  speculation,  until  he  has  made  final 
proof  and  acquired  title." 

And  in  an  action  of  replevin,  where  the 
plaintiff  claimed  title  to  standing  timber  by 
purchase  from  a  canal  railway  company,  and 
the  defendant  had  cut  the  same  and  claimed 
title  under  his  homestead  right,  it  was  held 
that  a  homestead  claimant  In  possession  of 
an  Inchoate  right,  not  yet  perfected  so  as  to 
entitle  blm  to  a  patent,  was  without  right 
or  authority,  until  he  perfected  his  claim, 
to  cut  timber  from  the  land,  except  so  far  as 
was  necessary  for  the  cultivation  of  the  land : 
and  that,  by  cutting  and  removing  timber, 
neither  he,  nor  a  purchaser  from  him,  could 
acquire  any  right  or  title  to  timber  so  cut,  as 
against  the  United  States.  Cunningham  r. 
Metropolitan  Lumber  Co.  49  C.  C.  A.  72,  110 
Fed.  332  (certiorari  denied :  memorandum. 
187  U.  S.  647,  47  L.  ed.  347,  23  Sup.  Ct.  Rep. 
846).  In  this  case  lands  had  been  forfeited  to 
the  United  States  by  act  March  2,  1889,  sub- 
ject, only,  to  homestead  rights. 

In  Grubbs  v.  United  States.  44  C.  C.  A. 
513,  105  Fed.  314,  it  was  held  that.  If  the 
entry  on  a  homestead  was  made  In  bad  faith 
as  a  screen  to  cut  and  remove  timber.  It 
would  be  fraudulent,  and,  in  law.  would  be  no 
entry,  and  the  cutting  of  a  single  tree  would 
be  a  trespass ;  and  If,  after  making  an  entry  In 
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such  entry,  nor  in  collusion  with  any 
person,  corporation,  or  syndicate  to  give 
them  the  benefit  of  the  land  entered,  or  any 
part  thereof,  or  the  timber  thereon."  Upon 
making  and  filing  this  affidavit  and  the  pay- 
ment of  a  certain  small  sum  proportionate 
to  the  amount  of  land  applied  for,  the 
entry  man  acquires  certain  rights  in  the 
land  and  the  timber  growing  thereon.  He 
acquires  a  privilege  of  pre-emption,  and  is 
clothed  with  the  right  and  power  to  protect 
his  entry  from  intrusion  or  trespass.  While 
against  the  government,  he,  perhaps,  ac- 
quires no  vested  interest  in  the  land  al- 
lotted him,  against  all  else  he  acquires  the 
right  to  an  absolute  and  undisturbed  pos- 
session and  control,  which,  upon  compliance 
with    other    provisions    of    the    homestead 


law  as  to  occupancy,  cultivation,  and 
nonalienation,  may  eventually  ripen  into 
ownership.  Prior  to  the  time  at  which, 
by  issuance  of  patent,  he  acquires  in- 
defeasible title  to  the  land  constituting  his 
entry,  his  interest  in  the  standing  timber 
thereon  is  to  a  certain  degree  limited,  and 
the  government  forbids  the  commission  of 
waste,  and  may,  under  §  2461,  U.  S. 
Rev.  Stat.  (U.  S.  Comp.  Stat.  1901,  p. 
1527),  prosecute  criminally  for  the  cutting 
and  removal  of  trees  therefrom,  unless  for 
certain  recognized  and  necessary  purposes. 
In  Shiver  v.  United  States,  159  U.  S.  498, 
40  L.  ed.  233,  16  Sup.  Ct.  Rep.  57,  the 
settler's  rule  of  right  is  stated  thus :  "  By 
analogy  we  think  the  settler  upon  a  home- 
stead may  cut  such  timber  as  is  necessary 


good  faith,  the  homesteader  reconsidered  his 
Intention,  and  proceeded  to  strip  the  land,  he 
was  guilty  of  a  criminal  trespass ;  and  It  was 
held  to  be  a  question  of  good  faith  and  honest 
intention. 

A  person  who  purchased  the  right  from  a 
homesteader  on  public  land  to  cut  timber  was 
liable  to  indictment,  under  U.  S.  Rev.  Stat. 
S  2461,  U.  S.  Comp.  Stat.  1901,  p.  1527,  where 
it  was  not  claimed  that  the  timber  was  sold 
and  purchased,  or  cut  and  removed,  with 
the  view,  or  for  the  purpose,  of  clearing  the 
land,  and  the  purchaser  of  the  timber  knew 
that  the  homesteader  had  not  yet  obtained 
title  to  the  land.  United  States  v.  Murphy, 
32  Fed.  376;  United  States  v.  Mann.  32  Fed. 
386.  In  the  former  case  the  court  said :  "  The 
sale,  or  cutting  and  removal,  of  timber  from 
portions  of  the  lands  not  cleared,  or  in  course 
of  clearing,  is  not  in  the  line  of  perfecting 
his  title.  Under  the  provisions  of  §  2461, 
whoever  cuts  and  removes  timber  from  public 
lands — which  include  all  that  the  government 
holds  title  to — must  be  prepared  to  show,  when 
Indicted  or  sued  as  a  trespasser,  lawful  author- 
ity for  his  act.  If  he  Is  a  homesteader,  he  may 
show  his  occupation  of  the  land  under  entry, 
and  that  the  timber  was  cut  and  removed 
for  the  purpose  of  clearing  the  ground  for 
cultivation,  or  for  fencing,  or  for  the  erection 
or  repair  of  necessary  and  convenient  build- 
ings. When  he  shows  that  the  cutting  was 
done  for  these  purposes,  which  are  germain 
and  Incidental  to  the  improvement  of  his 
homestead  In  the  way  required  by  the  law  In 
order  to  perfect  and  complete  his  title,  his 
defense  is  made  out.  But  when  he  makes  sale 
of  timber  scattered  over  the  entire  tract 
covered  by  his  entry,  not  with  a  view  or  pur- 
pose of  clearing  the  land  for  tillage,  but  to 
raise  money  for  his  support,  or  other  uses, 
his  act  is  unlawful,  and  he  subjects  himself 
to  the  penalties  provided  by  5  2461.  Rev. 
Stat.     [U.  S.  Comp.  Stat.  1901,  p.   1527]." 

In  Stone  v.  United  States,  167  U.  S.  178, 
42  L.  ed.  127,  17  Sup.  Ct.  Rep.  778,  the  rule 
In  regard  to  cutting  timber  on  public  lands, 
by  individuals  acquiring  lands  under  the  laws 
of  the  United  States,  was  stated  to  be  that  the 
United  States  was  the  primary  source  of  title 
of  all  lands  In  the  state  of  Idaho ;  that,  where 
there  was  no  transfer  from  the  United  States, 
the  title  Is  still  in  the  United  States ;  and  that, 
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as  to  all  such  land,  the  timber  and  trees  stand- 
ing and  growing  are  part  of  the  land,  and  the 
title  of  the  United  States  to  the  trees  Is  the 
same  as  Its  title  to  the  soil ;  that,  where  trees 
on  such  lands  are  cut  down  without  authority 
of  law,  the  right  of  property  In  the  timber 
still  remains  In  the  government,  and  no  per- 
son can  acquire  title  to  the  timber  so  cut  unless 
the  person  cutting  and  removing  it  from  the 
land  had  license  or  lawful  authority  to  do  so, 
and  he  may  prove  that  It  was  for  his  own 
exclusive  use  and  benefit,  and  for  the  purpose 
of  residing  upon  and  cultivating  it:  that  any 
settler  upon  a  tract  of  land  with  that  intention 
is  authorized  to  cut  down  timber  so  far  as  Is 
necessary  in  order  to  make  the  land  fit  for 
cultivation ;  and  that  any  timber  that  he  does 
so  cut  down  In  good  faith  for  the  purpose  of 
Improving  the  land,  he  being  a  bona  fide 
settler  Intending  to  acquire  a  title  In  accord- 
ance with  the  law  Is  not  the  property  of  the 
United  States,  but  becomes  his  property  after 
being  so  cut  down.  The  court  said :  •*  But 
a  man  whose  primary  purpose  is  to  cut  the 
timber  on  a  piece  of  land  is  no  more  author- 
ized to  go  and  cut  that  timber  by  reason 
of  his  having  filed  In  the  Land  Office  a  dec- 
laration of  his  Intention  to  take  the  land 
under  the  pre-emption  law,  than  if  he  goes 
and  cuts  It  without  filing  any  declaration. 
Unless  the  declaration  Is  an  honest  declara- 
tion, and  is  supported  by  compliance  with  the 
requirements  of  the  law,  by  making  a  home 
upon  the  land,  actually  living  upon  it.  and 
actually  proceeding  In  the  regular  way  by  regu- 
lar process  of  Improving  the  land  and  putting 
It  In  cultivation ;  and  until  he  has  perfected 
his  right  by  full  compliance  with  the  law, — he 
has  no  right  to  cut  down  and  sell  the  timber 
on  other  portions  of  the  land,  which  he  Is  not 
intending  to  Immediately  put  Into  cultiva- 
tion." 

The  cancelation  of  a  land  entry  and  final 
certificate  by  the  commissioner  of  the  Land 
Office  for  fraud,  was  held  to  prevent  estoppel 
on  the  part  of  the  United  States,  from  recover- 
ing of  the  grantees  for  the  conversion  of  logs 
wrongfully  taken  from  the  land  before  it  was 
canceled.  Potter  v.  United  States,  58  C.  C. 
A.  231,  122  Fed.  49. 

In  United  States  v.  Nelson,  5  Sawy.  68, 
Fed.  Cas.  No.  15,864,  it  was  held  that  the 
pre-emption,     homestead,     and     mining     laws,. 
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to  clear  the  land  *for  cultivation,  or  to 
build  him  a  house,  out-buildings,  and  fences, 
and  perhaps,  as  indicated  in  the  charge  of 
the  court  below,  to  exchange  such  timber 
for  lumber  to  be  devoted  to  the  same  pur- 
poses; but  not  to  sell  the  same  for  money, 
except  so  far  as  the  timber  may  have  been 
cut  for  the  purpose  of  cultivation.  While, 
as  was  claimed  in  this  case,  such  money 
might  be  used  to  build,  enlarge,  or  finish 
a  house,  the  toleration  of  such  practice 
would  open  the  door  to  manifest  abuses, 
and  be  made  an  excuse  for  stripping  the 
land  of  all  its  valuable  timber.  One  man 
might  be  content  with  a  house  worth  $100, 
while  another  might,  under  the  guise  of 
using  the  proceeds  of  the  timber  for  im- 
provements, erect  a  house  worth  several 
thousands.     A    reasonable    construction    of 


the  statute, — a  construction  consonant  both 
with  the  protection  of  the  property  of  the 
government  in  the  land  and  of  the  rights  of 
the  settler, — we  think,  restricts  him  to  the 
use  of  the  timber  actually  cut,  or  the 
lumber  exchanged  for  such  timber  and 
used  for  his  improvements,  and  to  such  as 
is  necessarily  cut  in  clearing  the  land  for 
cultivation."  It  is  seen  from  this  that  the 
settler  has  no  right  to  dispose  of  the  timber 
for  any  purpose  not  incident  or  reasonably 
necessary  to  the  consummation  of  the  ob- 
ject for  which  the  land  is  allotted  to  him. 
He  has  no  right  to  sell  the  timber  for 
purposes  of  speculation  or  profit.  After 
the  expiration  of  five  years  from  the  date 
of  original  entry,  the  settler,  upon  making 
certain  proof  as  to  occupancy,  cultivation, 
and  kindred  matters,  and  filing  an  affidavit, 


conferring  the  right  of  occupation  upon  settlers 
and  miners  for  agricultural  and  mining  pur- 
poses, to  a  certain  extent  repealed  the  timber 
act  known  as  |  2461,  Rev.  Stat.  (U.  S.  Comp. 
Stat.  1901,  p.  1527.  act  March  2,  1831). 

Under  act  March  2,  1831,  providing  for 
prosecution  for  cutting  timber,  and  forfeiture 
of  vessel  carrying  same.  It  was  held  that  a 
person  cutting  timber  could  be  prosecuted  under 
the  1st  section,  notwithstanding  be  claimed 
pre-emption,  if  his  title  was  not  acknowledged 
by  the  government :  but  that  a  vessel  built 
of  such  timber  could  not  be  libeled  unless  she 
carried  on  board  timber  contrary  to  the  pro- 
visions of  that  act.  •  Proceedings  against  Per- 
sons, 2  Ops.  Atty.  Gen.  524. 

In  State  ex  re  J.  Cayard,  52  La.  Ann.  4,  26 
So.  773,  where  the  defendant  In  a  criminal 
prosecution  for  trespass  on  the  lands  of  another 
claimed  that  he  owned  the  land  under  a 
homestead  entry,  and  he  was  convicted  under 
La.  act  No.  85,  of  1890,  providing  that  who- 
ever shall  take  possession  of  any  tract  of  land 
or  tenement,  the  property  of  another,  shall 
be  convicted  and  fined,  it  was  held  that  the 
question  of  title  would  not  be  considered  In 
proceedings  In  habeas  corpus. 

Clearing  In  patches  was  held  permissible, 
under  43  Vict.  chap.  4,  f  2,  amending  Ont. 
Rev.  Stat.  chap.  24,  {  10,  authorizing  the 
locatee  of  land  to  cut  and  use  such  pine  trees 
as  may  be  necessary  for  building  and  fencing 
on  the  land,  and  to  cut  and  dispose  of  all 
trees  required  to  be  removed  in  actual  clearing 
of  such  land  for  cultivation ;  but  no  pine  trees, 
except  for  the  necessary  building  aforesaid, 
shall  be  cut  beyond  the  limit  of  such  actual 
clearing.  Cockburn  v.  Muskoka  Mill  &  Lum- 
ber Co.  13  Ont.  Rep.  343. 

It  was  also  held  that  pine  trees  for  building 
could  be  cut  anywhere  on  the  land,  and  that 
trees  cut  for  clearing  could  be  sold. 

The  right  to  cut  and  dispose  of  trees  was 
held  to  exist  only  during  the  process  of  actual 
clearing,  for  the  purposes  of  clearing,  and 
they  could  not  be  sold  and  removed  In  contem- 
plation of  clearing  In  the  future.  McArthur 
Bros.  Co.  v.  Deans,  21  Ont.  Rep.  380. 

This  was  under  Ont.  Rev.  Stat.  1887.  chap. 
25,  S  10.  authorizing  a  locatee  to  cut  all  trees 
in  actual  clearing  of  lands  for  cultivation ; 
but  no  pine  trees  (except  for  building  and 
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fencing)    shall    be    cut    beyond    the   limits    of 
such  actual  clearing. 

See  United  States  v.  Williams,  18  Fed. 
475,  subd.  XI.  b. 

b.  Action  by  settler. 

The  cases  allowing  an  action  to  be  main- 
tained by  the  settler  for  the  wrongful  cutting 
of  timber  generally  arose  under  state  statutes, 
and  it  was  held,  under  such  statutes,  that, 
if  specific  actions  were  authorized,  such  ac- 
tions, only,  could  be  maintained.  A  home- 
steader cannot  recover  for  trespasses  com- 
mitted prior  to  his  entry ;  and  it  is  held  that 
a  lessee  or  an  assignee  of  a  locatee  cannot 
recover. 

A  party  holding  an  uncanceled  homestead 
entry  was  held  entitled  to  recover  for  timber 
cut  on  the  land  by  another,  who  held  a  permit 
from  the  Secretary  of  the  Interior,  of  later 
date,  to  cut  timber  on  public  land.  Nelson 
v.  Big  Blackfoot  Mill.  Co.  17  Mont.  553,  44 
Pac.  81,  Rehearing  in  18  Mont.  125,  44  Pac. 
406.  This  action  was  probably  under  the  Mon- 
tana Code,  although  it  was  not  cited.  (See 
next  case.) 

In  McDonald  v.  Montana  Wood  Co.  14 
Mont.  88,  43  Am.  St.  Rep.  616.  35  Pac.  668. 
the  plaintiff  had  located  a  placer  mining  claim, 
and  marked  the  boundaries.  The  defendant 
cut  down  timber,  and  an  action  was  brought 
under  Mont.  Code  Civ.  Proc.  g  363,  providing 
for  treble  damages  for  cutting  down  and  carry- 
ing away  timber.  It  was  held,  as  the  land 
was  located  in  the  wilderness,  far  away  from 
habitation,  and  a  trail  had  to  be  cut  to  get  to 
the  land,  and  there  was  little  evidence  that  the 
land  was  claimed,  except  the  biasing  of  4  or 
5  trees,  that  the  trespass  was  not  malicious, 
and  treble  damages  were  not  justified. 

An  occupant  of  public  land  is  held  to  have 
as  much  right  to  the  timber  as  a  subsequent 
miner. 

This  was  in  an  action  by  the  occupant  of 
land  who  had  compiled  with  the  acts  of  Cali- 
fornia, against  a  miner  for  cutting  timber  on 
the  land,  where  it  was  held  that  settlers  on 
public  lands  In  California  exclude  all  others  ex- 
cept a  miner,  who  may  locate  his  mining  claim 
thereon  and  work  his  mine;  but  that  a  miner 
has   no   right  to   the   timber  to   the   exclusion 
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as  provided  by  §  2201  of  the  Revised 
Statutes  (U.  S.  Comp.  Stat.  1901,  p.  1390), 
"that  no  part  of  sueh  land  has  been 
alienated,"  except  for  certain  specified 
public  purposes,  is  entitled  to  receive  a 
patent  which  vests  in  him  the  title  of  the 
government.  The  argument  on  the  part  of 
appellants  is  that  the  lease  for  turpentine 
purposes,  under  which  appellee  claims,  is,  in 
the  meaning  of  §  2291,  an  "alienation"  of 
a  part  of  the  land;  and,  as  this  contract 
was  made  prior  to  the  final  devestiture  of 
the  title  from  the  government,  that  Hode 
could  not  have  acquired  the  patent  to  the 
land  without  committing  perjury  and 
fraudulently  concealing  the  fact  that  he  had 
executed  this  conveyance.  This  argument 
is  based  upon  an  extension  of  the  principle 
announced  in  Anderson  v.  Carkins9  135  U. 


S.  483,  34  L.  ed.  272,  10  Sup.  Ct.  Rep. 
905.  That  was  a  case  where  a  settler, 
prior  to  the  issuance  of  final  certificate, 
entered  into  a  contract  obligating  himself 
to  convey  a  portion  of  the  land  when  the 
title  should  be  finally  acquired  from  the 
government,  and  it  was  there  decided  that 
a  court  of  equity  would  not  enforce 
specific  performance  of  a  contract  which 
necessitated  for  its  fulfilment  the  commis- 
sion of  perjury  by  the  settler,  and  which 
was  evidently  designed  to  thwart  the  public 
policy  of  the  government  in  reference  to 
homestead  entries.  The  contract  sought  to 
be  enforced  in  that  case  was  flagrantly 
violative  of  the  distinctly  expressed  policy 
of  the  government  forbidding  alienation  of 
any  part  of  the  land  granted  the  home- 
steader. 


of  plaintiff.  Rogers  v.  Soggs,  22  Cal.  444. 
The  court  said:  "The  right  of  the  plaintiff 
to  cut  and  use  the  timber  growing  on  the  land 
for  his  own  domestic  purposes  is  as  high,  if 
not  higher,  than  that  of  the  defendants  to 
use  it  for  mining  purposes.  If  the  defendants 
have  located  In  a  place  where  wood  Is  difficult 
to  procure,  or  where  wood  lands  are  held  and 
occupied  by  others,  that  is  one  of  the  disad- 
vantages of  their  selection,  from  which  the 
courts  cannot  relieve  them.**  The  court  fur- 
ther said  that  act  of  Congress,  March  2,  1831, 
prevented  a  miner  from  claiming  any  right  to 
timber. 

Under  Iowa  act  January  25,  1839,  author- 
izing a  person  who  has  a  claim  on  public 
lands  marked  out,  but  not  inclosed  with  a 
fence,  to  maintain  trespass  against  persons 
cutting  timber  thereon,  it  was  held  that  a 
person  having  public  lands  so  designated  could 
recover  for  cutting  trees  on  such  land.  Hughell 
v.  Wilson,  Morris   (Iowa)    383. 

But  it  was  held  In  Jones  v.  Donahoo,  Morris 
(Iowa)  493,  that  the  plaintiff  should  be  non- 
suited, unless  the  evidence  showed  that  the 
claim  was  marked  so  that  the  boundaries 
could  be  readily  traced. 

And  an  injunction  was  held  to  be  the  proper 
remedy  against  cutting  timber,  under  Wash. 
Code  Proc.  §  633,  providing  that,  when  two 
persons  are  opposing  claimants,  under  the 
laws  of  the  United  States,  to  land  in  this 
state,  and  one  threatens  waste  which  cannot 
be  compensated  in  damages,  an  Injunction 
may  be  granted.  Arment  v.  Hensel,  5  Wash. 
152.  31  Pac.  464.  In  this  case  two  parties 
had  made  application  to  the  Land  Office  to 
purchase  railroad  forfeited  lands,  and  one  of 
the  parties  cut  timber  thereon. 

In  Webb  v.  Sturtevant.  2  111.  181,  and 
Lovett  v.  Noble,  2  III.  185,  where  a  settler 
on  public  land  brought  an  action  of  tres- 
pass against  a  party  for  cutting  timber  thereon, 
it  was  held  that  he  could  not  recover  for 
trespass  on  lands  which  he  had  not  Inclosed. 
Since  these  cases,  the  acts  of  February  27, 
1837,  and  February  16,  1839.  were  passed, 
extending  the  right  of  possession  to  the  whole 
claim. 

In  Parish  v.  McPhee,  102  Wis.  241,  78  N. 
W.  421,  where  a  party  agreed  to  pay  another 
for  timber  to  be  cut  on  the  letter's  homestead, 
and  also  on  land  allotted  to  other  parties, 
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and  the  government  seized  the  lumber,  and 
the  purchaser  settled  with  the  government 
for  the  value  of  the  timber,  it  was  held 
that  he  was  entitled  to  be  credited  with  this 
on  his  contract  for  the  timber.  In  this  case 
both  parties  knew  the  situation,  but  were 
mistaken  as  to  the  right  to  sell  the  timber. 
The  question  as  to  the  right  of  plaintiff  to 
maintain  the  action  on  the  contract  was  waived 
by  the  parties. 

After  a  government  survey,  it  was  dis- 
covered that  the  lines  of  neither  of  two  set- 
tlers included  the  piece  of  timber  land,  al- 
though occupied  by  one ;  and  the  other  entered 
and  cut  timber.  In  an  action  of  replevin 
for  timber,  it  was  held  that  such  action  did 
not  lie,  as  the  only  remedy  given  in  such 
a  case  was  under  Colo.  Gen.  Stat.  chap.  90, 
dlv.  1,  f  8,  providing  for  trespass,  ejectment, 
forcible  entry  and  detainer.  Adklson  v.  Hard- 
wick,  12  Colo.  581,  21   Pac.     907. 

A  pre-emptor  leased  land  for  ninety-nine 
years.  Subsequently  other  parties  cut  rails 
on  the  land,  and  took  them  away.  It  was  held 
that  the  lessee  could  not  maintain  an  action 
of  replevin  to  recover  for  the  rails.  Dower 
v.  Hlgbee,  9  Mo.  257.  The  court  said:  "Tim- 
ber cut  upon  the  land  belongs  to  the  tenant 
In  fee  simple;  a  tenant  for  life,  even,  has  no 
right  to  it.  On  what  principle  Is  a  pre-emption 
claimant  entitled  to  It?  But  for  our  statute, 
no  right  of  action  would  be  in  a  pre-emption 
claimant.  That  statute  has  given  an  action 
of  trespass,  and  his  remedy,  on  principle, 
would  seem  to  be  confined  to  the  words  of  the 
statute.     Ejectment,  237,  fi  27." 

An  alienee  of  the  locatee  before  patent  was 
held  to  have  no  right  to  an  injunction  against 
cutting  timber  on  the  land,  under  the  free 
grant  and  homestead  act  of  1868,  {  10,  pro- 
hibiting the  cutting  of  pine  trees,  except  for 
building,  fences,  and  fuel,  and  $  12,  pro- 
hibiting the  alienation  of  the  location  before 
the  issue  of  the  patent.  Hughson  v.  Cook. 
20  Grant,  Ch.    (V.  C.)    238. 

A  party  who  cut  logs  upon  public  land  be- 
fore It  was  entered  by  another  party  hauled 
them  away  after  the  entry.  It  was  held,  In 
an  action  against  htm  for  wrongfully  entering 
and  cutting  timber,  that  the  party  entering 
the  land  could  not  maintain  the  action.  Kee 
ton  v.  Audsley,  19  Mo.  362,  61  Am.  Dec.  560. 

In   a   contest   between    two   settlers   on    the 
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In  order  to  ascertain  whether  the  instru- 
ment under  which  appellee  claims  was  in 
violation  of  the  statute  forbidding  aliena- 
tion, we  must  first  ascertain  the  meaning 
of  the  word  "  alienation  "  as  used  in  this 
connection,  and,  in  passing  to  this  con- 
sideration, should  bear  in  mind  that  all 
provisions  of  law  in  restraint  of  alienation 
are  to  be  strictly  construed.  "  Without 
entering  into  an  extended  discussion  of  the 
subject,  it  is  sufficient  to  say  that  the  law 
does  not  favor  restraints  upon  alienation, 
and  nothing  short  of  a  positive  provision 
to  that  effect  will  justify  the  court  in 
holding  that  a  statute  imposes  such  re- 
straints." Knight  v.  Leary,  54  Wis.  469, 
11  N.  W.  604.  The  provision  as  to  aliena- 
tion in  §  2291  is  "  that  no  part  of  such 
land  has  been  alienated  except  as  provided 


in  6  2288."  Turning  to  §  2288  (U.  S. 
Comp.  Stat.  1901,  p.  1385),  we  find  that 
the  alienation  therein  permitted  is  of  a 
definite  quantity  of  the  land  itself;  not  a 
lease  of  the  land,  not  an  interest  in  the 
timber,  not  a  lien  on  the  land,  but  "  a  part 
of  the  land."  It  has  been  repeatedly  held 
that  a  mortgage  or  other  lien  on  the  land 
does  not  come  within  a  prohibition  against 
alienation,  the  reason  being  that,  while  the 
lien  may  finally  result  in  an  alienation,  it 
is  not  in  itself  a  violation  of  the  limitation 
placed  upon  the  right  of  the  owner. 
'*  Alienation  is  the  voluntary  and  complete 
transfer  from  one  person  to  another,  and, 
if  it  be  concerning  the  transfer  of  property, 
it  involves  the  complete  and  absolute  ex- 
clusion, out  of  him  who  alienates,  of  any 
remaining  interest,  or  particle  of  interest, 


same  land  in  replevin  for  timber  cut,  it  was 
held  that  an  Intention  of  a  settler  to  support 
his  family  by  cutting  and  selling  timber  did 
not  give  him  a  pre-emption  right  under  Pa. 
act  1876,  requiring  an  actual,  personal,  resi- 
dent settlement,  with  a  manifest  intention 
of  making  it  a  place  of  abode  and  means  of 
supporting  a  family.  Gardin*  -  v.  Marcy, 
5  Watts,  337. 

After  a  person  stripped  land  of  Its  timber, 
he  applied  to  the  General  Land  Office  to  change 
his  entry,  which  was  granted,  but  the  regis- 
trar and  receiver,  on  discovering  that  timber 
had  been  cut,  refused  to  take  any  steps,  and 
seized  a  quantity  of  logs.  It  was  held  that 
the  party  cutting  the  timber  could  not  recover 
in  trover  from  the  receiver.  Stephenson  v. 
Little,  10  Mich.  433. 

See  Ladda  v.  Hawley,  57  Cal.  51,  subd. 
VII.  a. 

c.  Cutting  for  turpentine. 

Orrell  v.  Bay  Mfg.  Co.  is  supported  by  the 
weight  of  authority,  although  not  many  cases 
of  this  kind  appear  to  be  reported. 

In  Bryant  v.  United  States,  45  C.  C.  A.  145, 
105  Fed.  041,  It  was  held  that  the  cutting  and 
boxing  of  pine  trees  on  public  lands  of  the 
United  States  for  turpentine  purposes  was  not 
a  criminal  offense,  within  the  meaning  of  U. 
S.  Rev.  Stat.  8  2461,  U.  S.  Comp.  Stat.  1901, 
p.  1527.  The  court  said:  "We  think  that  It 
1b  not  a  matter  of  common  knowledge  that 
such  cutting  and  boxing  of  pine  trees  destroy 
the  value  of  the  trees  as  timber,  or  that  It 
has  a  tendency  even  to  retard  the  growth  of 
the  trees.  It  Is,  however,  we  think,  a  matter 
of  common  knowledge,  of  which  we  may  take 
notice,  that,  on  March  2,  1831,  and  long  be- 
fore that  date,  the  '  turpentine  business '  was 
an  Industry  most  prevalent  In  all  parts  of  the 
country  where  there  were  pine-growing  public 
lands ;  and.  if  It  had  been  the  intention  to 
protect  these  public  lands  from  the  ravages 
of  that  business,  It  would  have  been  easy  to 
make  that  intention  clear  by  the  use  of  ap- 
propriate words.  We  are  therefore  constrained 
to  hold  that  the  cutting  and  boxing  of  pine 
trees  on  public  lands  of  the  United  States  for 
turpentine  purposes  Is  not  a  criminal  offense, 
within  the  meaning  of  X  2461  of  the  Revised 
Statutes  of  the  United  States." 
70  L.  R.  A. 


And  U.  S.  Rev.  Stat.  |  5388  (11  Stat,  at 
L.  408,  chap.  78),  providing,  as  amended  by 
act  June  4,  1888  (25  Stat,  at  L.  166,  chap. 
340,  U.  S.  Comp.  Stat.  1901,  p.  3649),  that 
every  person  who  unlawfully  cuts,  or  wantonly 
destroys,  any  timber  standing  upon  land  of  the 
United  States  which  may  be  reserved  or  pur- 
chased for  military  or  other  purposes,  or  upon 
any  Indian  reservation,  shall  be  fined,  was 
held  not  to  apply  to  cutting  for  turpentine 
on  land  subject  to  pre-emption,  homestead, 
and  cash  entries.  United  States  v.  Garretson, 
42  Fed.  22.  The  court  said :  "  From  the  au- 
thorities referred  to.  and  under  |§  2257-2289, 
Rev.  Stat.  (U.  S.  Comp.  Stat.  1901,  p.  1379). 
it  seems  very  clear  to  me  that  lands  subject 
to  homestead,  pre-emption,  and  cash  entries 
cannot  be  said  to  be  lands  reserved  for  any 
purpose.  Such  lands  comprise  the  general 
public  domain, — unappropriated  lands, — lands 
not  held  back  or  reserved  for  any  special 
governmental  or  public  purpose." 

But  in  United  States  v.  Taylor,  35  Fed.  484. 
It  was  held  that  cutting  for  turpentine  was 
illegal.  This  was  an  action  of  trespass  for 
cutting  trees  for  turpentine  on  government 
land.  The  defense  was  that  the  land  was  In 
possession  of  homesteaders,  and  that  the  gov- 
ernment could  not  maintain  the  action.  It 
was  held  that  the  homesteader  was  not  In 
adverse  possession  until  he  was  vested  with 
the  title  by  the  government,  and  that  he  had 
the  privilege  of  clearing  land  for  cultivation, 
and  cutting  timber  for  that  purpose  and  selling 
what  was  not  needed ;  but  that,  If  sale  and 
traffic  were  the  only  reason  for  cutting 
timber,  the  person  would  be  a  trespasser: 
and  that  the  receipts  of  the  receiver  of  the 
Land  Office  were  not,  of  themselves,  suffi- 
cient evidence  that  the  government  title  had 
been  devested,  and  that  it  has  vested  In 
the  homestead  claimants.  The  court  said : 
"  Until  they  have  made  the  final  proof  and 
acquired  the  title.— that  is,  so  fulfilled 
their  obligations  under  the  law  as  to  entitle 
them  to  patents, — it  is  not  allowable  to  them 
to  cut  the  timber  on  the  lands,  or  take  any 
crude  turpentine  or  other  material  therefrom, 
for  the  purpose  of  sale  or  speculation.  The 
certificate  of  the  receiver  and  register  would 
be  sufficient  evidence  of  their  right  to  a  patent, 
and  would  be  a  defense  to  this  action  so  far 
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in  the  thing  transmitted.  It  involves  the 
complete  transfer  of  the  property  and  pos- 
session of  land,  tenements,  or  other  things 
to  another."  Stark  v.  Duvall,  7  Okla.  217, 
54  Pac.  454.  "  The  alienation  prohibited 
by  the  statute  is  an  absolute  alienation 
of  the  land,  or  a  part  thereof."  Mudgett  v. 
Dubuque  d  S.  C.  R.  Co.  8  Land  Dec.  243; 
Wilcox  v.  John,  21  Colo.  367,  52  Am.  St. 
Rep.  246,  40  Pac.  880 ;  Dickerson  v.  Bridges, 
147  Mo.  235,  48  S.  W.  825;  Weber  v. 
Laidler,  26  Wash.  144,  90  Am.  St.  Rep. 
726,  66  Pac.  400 ;  Meinhold  v.  Walters,  102 
Wis.  389,  72  Am.  St.  Rep.  888,  78  N.  W. 
574;  Hot  Springs  R.  Co.  v.  Tyler,  36  Ark. 
205;  Fuller  v.  Hunt,  48  Iowa,  166;  United 
States  v.  Freyberg,  32  Fed.  195,  and  Teller 
v.  United  States,* 54  C.  C.  A.  349,  117  Fed. 
577,  are  cases  in  which  the  statements  of 


facts  disclose  that,  prior  to  the  issuance 
of  a  patent  to  the  land,  and  before  final 
proof  of  residence  and  cultivation,  the 
settler  in  possession  under  his  incomplete 
title  had  sold  for  profit  a  large  part  of  the 
merchantable  timber  on  his  entry,  and  suits 
for  the  value  of  the  timber  had  been  in- 
stituted by  the  government,  and  were  then 
pending;  yet,  notwithstanding  the  existence 
of  these  facts  was  known  to  the  proper 
department,  the  settler  was  permitted  to 
perfect  his  title  to  his  homestead,  and  the 
patent,  when  issued,  was  held  to  relate 
back  to  the  time  of  the  original  entry,  and 
to  protect  the  settler  and  his  vendee  against 
civil  suit  for  damages.  United  States  v. 
Ball,  31  Fed.  667.  And  in  the  Teller  Case, 
54  C.  C.  A.  355,  117  Fed.  577,  the  following 
significant    language    is    used:     "Defend- 


as    the   homestead    lands    are    concerned ;    but 
tbe  receiver's  receipt  alone   is  not  sufficient." 

VII.  Title    relating     back    affecting     previous 
trespass. 

a.  Settler  acquiring  title. 

It  seems,  by  the  weight  of  authority,  that 
a  homesteader  or  settler,  obtaining  a  patent, 
is  held  entitled  to  all  the  timber  on  the  land 
as  of  the  time  of  his  application  for  the  patent, 
by  the  doctrine  of  relation  back,  and  has  a 
right  of  action  for  conversion  or  damages  for 
timber  taken  from  the  land  in  the  interim ; 
so,  if  a  pre-emptor  cuts  and  sells  timber,  and 
then  acquires  a  patent,  he  will  be  protected. 
So,  it  Is  held  that  acquiring  title  condones 
trespasses.  It  is  held  that  a  homesteader's 
acquiring  title  cures  the  title  to  timber  pre- 
viously sold  by -him  as  to  all  persons  but  the 
government.  But  a  final  certificate  does  not 
relate  back  when  the  entry  was  fraudulent, 
or  has  been  canceled. 

In  Peyton  v.  Desmond,  63  C.  C.  A.  651, 
129  Fed.  1,  it  was  said:  "While  the  doctrine 
of  relation  Is  of  equitable  origin,  it  has  a 
well-recognized  application  to  proceedings  at 
law.  By  it  '  is  meant  that  principle  by  which 
an  act  done  at  one  time  is  considered,  by  a 
fiction  of  law,  to  have  been  done  at  some 
antecedent  period.  It  is  usually  applied  where 
several  proceedings  are  essential  to  complete 
a  particular  transaction,  such  as  a  conveyance 
or  deed.  The  last  proceeding  which  consum- 
mates the  conveyance  is  held,  for  certain  pur- 
poses, to  take  effect  by  relation  as  of  the  day 
when  the  first  proceeding  was  had.'  Gibson  v. 
Chouteau,  13  Wall.  92,  100,  20  L.  ed.  534, 
536.  Its  purpose  Is  to  promote  Justice,  and 
to  give  effect  to  the  lawful  intention  of  the 
parties.  Its  most  frequent  application  Is  to 
conveyances  of  real  property,  or  interests 
therein,  in  pursuance  of  an  antecedent  con- 
tract, when,  to  give  effect  to  the  intention 
of  the  parties,  or  to  protect  purchasers  from 
the  vendee  pending  the  fulfilment  of  the  con- 
tract, the  title  is  considered  as  having  vested 
In  the  grantee,  not  merely  from  the  date  of 
the  actual  conveyance,  but  from  the  time  when 
the  contract  was  made.  Tbe  doctrine  is  also 
applied  to  public-land  transactions,  when,  to 
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give  effect  to  the  Intent  of  the  statute,  or  to 
cut  off  intervening  claimants,  the  patent  is 
deemed  to  relate  back  to  the  initiatory  act." 

In  Kino-Ryder  Lumber  Co.  v.  Scott  the 
homesteader,  before  tbe  final  certificate  Issued, 
conveyed,  by  deed,  the  right  to  cut  timber, 
and,  after  the  certificate  before  patent,  con- 
veyed the  land  to  another  party,  and  then 
obtained  a  patent.  It  was  held  that  the 
second  grantee  was  not  entitled  to  an  injunc- 
tion against  tbe  prior  grantee  to  restrain  the 
cutting  of  timber  where  the  homestead  entry 
was  made  in  good  faith  for  the  purpose  of 
carrying  out  his  object  in  the  acquisition  and 
enjoyment  of  a  homestead,  and  the  second  gran- 
tee took  his  title  with  notice  of  the  prior 
deed.  This  case  is  sustained  by  the  weight  of 
authority,  and,  while  it  does  not  discuss  the 
doctrine  of  relation  back.  It  does  hold  that  a 
prior  conveyance  of  timber  was  valid.  The 
grantor  had  obtained  a  patent  before  the 
action  was  instituted. 

In  Orrell  v.  Bat  Mfg.  Co.,  where  a  home- 
steader leased  timber  for  turpentine  purposes, 
and  afterwards  acquired  a  patent,  the  lease 
was  held  valid,  and  the  court  said:  "Whether 
enforceable  while  the  homestead  entry  was 
still  incomplete,  we  are  not  called  on  now  to 
say ;  but,  when  the  patent  was  issued  devest- 
ing the  title  from  the  government  and  vest- 
ing It  in  Hode,  this  related  back  to  the  date 
of  the  original  entry,  not  only  for  the  benefit 
of  the  settler  himself,  but  it  also  Inured  to 
the  benefit  of  those  with  whom  he  had  dealt, 
whether  lienors  or  lessees,  and  validated  all 
contracts  previously  entered  Into  which  were 
not  expressly  violative  of  the  statutes  of  the 
United   States." 

A  party  having  a  homestead  entry  conveyed 
the  merchantable  timber  on  the  land,  and  ac- 
quired title  'from  the  government,  and  then 
conveyed  the  land  to  a  third  party.  It  was 
held  that  the  title  to  the  timber  was  good  as 
to  all  persons  except  the  government.  Ander- 
son v.  Wilder,  83  Miss.  606,  35  So.  875.  The 
court  said :  "  The  title  remained  in  the  govern- 
ment until  final  proof  was  made ;  but.  as  be- 
tween third  parties,  the  conveyance  was  not 
void." 

And,  as  between  the  grantee  of  a  deed  of 
timber  given  by  a  homesteader  before  a  patent 
had  issued  and  a  grantee  under  a  deed  of  trust 
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ant's  purchase  of  the  timber  from  Mullison 
[the  settler],  and  payment  for  it  to  enable 
Mullison  to  perforin  his  contract  with  the 
government  and  obtain  title  to  the  land, 
was  lawful  and  unobjectionable  had  he 
allowed  the  timber  to  stand  until  Mullison 
had  so  obtained  the  title."  And  yet,  if 
the  sale  of  the  timber  was  an  "  alienation  " 
condemned  by  law  as  contended  by  appel- 
lants, not  only  would  it  not  have  been 
"  lawful  and  unobjectionable,"  but  it  would 
have  precluded  the  settler  from  receiving  a 
patent  to  the  land.  Redfield  v.  McKay, 
Copp,  Pub.  Land  Laws,  256.  From  these 
considerations  we  are  led  to  the  conclusion 
that  a  sale  of  the  standing  timber  by  a 
settler  prior  to  the  issuance  of  his  final 
certificate,  while  in  direct  violation  of  the 
rights  vested  in  him  by  his  inchoate  entry, 


is  still  not  an  alienation  of  a  '  part  of  the 
land"  within  the  purview  of  §  2291  (U. 
S.  Comp.  Stat.  1901,  p.  1390)  ;  and  that  a 
settler  who,  having  without  warrant  or 
legal  right  sold  standing  timber  on  his 
homestead  allotment,  still  makes  the  affi- 
davit required  by  that  section  in  order  to 
perfect  Iris  title,  does  not  thereby  commit 
perjury.  The  conclusion  above  announced 
is  decisive  of  the  first  proposition  relied 
upon  by  appellants,  even  when  stated  most 
strongly  in  their  favor. 

If  an  absolute  sale  of  the  standing  timber 
is  not  such  an  act  as  will  prevent  the 
issuance  of  patent,  it  inevitably  follows 
that  the  grant  of  a  lease  of  short  duration 
and  for  a  specific  use,  not  contemplating 
either  the  cutting  or  destruction  of  the 
timber,   will   not  have  such  effect;    for    it 


given  after  the  patent,  it  was  held  that  the 
latter,  having  notice  of  the  former,  must  yield. 
Butterfield  Lumber  Co.  v.  Hartman,  82  Miss. 
494,    100   Am.    St.    Rep.   644,   34    So.   328. 

The  same  was  held  In  a  contest  between  the 
grantee  under  a  deed  for  timber  and  the  grantee 
of  the  land  with  notice.  Sanford  v.  Easta- 
butchle  Lumber  Co.  83  Miss.  478.  36  So.  10. 

A  homesteader,  who  perfected  his  Initiatory 
claim  by  obtaining  a  patent,  was  held  entitled 
to  maintain  an  action  for  the  conversion  of 
timber  taken  after  he  had  located  on  the  land 
and  before  the  patent  issued.  Peyton  v.  Des- 
mond, 63  C.  C.  A.  651,  129  Fed.  1.  In  this 
case  the  defendants  had  purchased  the  land 
from  the  contesting  claimant,  whose  claim  had 
been  ruled  by  the  Land  Office  to  be  superior, 
and  who  had  been  declared  to  be  entitled  to 
a  patent;  but  this  ruling  was  set  aside,  and 
the  plaintiff  was  held  entitled  to  a  patent 
and  to  maintain  the  action. 

Land  was  duly  entered  as  a  homestead  in 
good  faith,  and  a  part  was  improved  for  agri- 
cultural purposes.  Timber  was  cut  for  sale 
and  to  enable  the  homesteader  to  pay  for  sup- 
plies. After  the  commencement  of  an  action 
by  the  United  States  to  recover  the  value  of 
timber  cut,  the  homesteader  paid  the  money 
required  by  the  commutation  act,  and  ob- 
tained the  receiver's  receipt.  It  was  held  that 
this  would  devest  the  government  of  the  right 
to  the  timber.  United  States  v.  Freyberg,  32 
Fed.  195.  The  court  said  :  "  The  consummation 
of  the  purchase,  and  the  payment  of  the  pur- 
chase money  in  full,  must  be  held  to  relate 
back  to  the  original  entry,  and.  consequently, 
to  protect  the  occupant  and  purchaser  from 
liability  for  acts  done  on  the  land  while  he 
was  holding  under  his  homestead  entry.  And 
the  protection  thus  resulting  to  htm.  of  course, 
Inures  to  the  benefit  of  his  vendees/' 

A  settler  on  public  lands,  under  the  home- 
stead act,  prior  to  the  Issue  of  final  certificate, 
was  held  not  authorised  to  cut  or  remove 
timber,  except  for  the  purpose  of  preparing  the 
land  for  tillage:  but  It  was  held  that,  if  he 
removed  timber  for  sale  merely,  and  afterwards 
obtained  a  certificate  from  the  registry  of  com- 
pliance with  the  law  as  a  settler,  the  United 
8tates  could  not  thereafter  maintain  an  action 
for  the  conversion  of  the  timber.  United 
States  v.  Ball,  31  Fed.  667. 
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So,  where  a  settler  under  the  homestead  act, 
pending  his  residence  and  prior  to  the  issuance 
of  final  certificate,  cut  and  removed  timber  for 
export  and  sale,  and  afterwards  obtained  a 
certificate  of  his  compliance  with  the  law,  be 
was  held  not  liable  for  damages  for  cutting 
the  timber.  And  this  was  held  where  he  relin- 
quished his  homestead  for  the  purpose  of  ac- 
quiring title  by  entry  with  forest  reserve 
scrip.  United  States  v.  Ellis,  122  Fed.  1016. 
The  court  said :  "  The  right  of  the  vendee  in 
such  a  case  relates  back  to  the  vendee's  entry 
under  his  contract  of  purchase,  and  It  Is  not 
material  to  his  defense  In  an  action  for  dam- 
ages for  having  cut  and  removed  timber  that  he 
had  not  at  the  time  complied  with  the  con- 
ditions which  entitled  him  to  a  certificate  of 
title." 

In  James  v.  S nelson,  3  Mo.  393,  parties  who 
cut  wood  on  public  land  were  held  entitled 
to  maintain  an  action  of  trover  for  the  same 
against  a  party  who  subsequently  entered 
the  land  and  acquired  title  from  the  govern- 
ment. This  was  overruled,  as  to  the  tres- 
passer's right  of  action,  In  Turley  v.  Tucker,  6 
Mo.  583,  35  Am.  Dec.  449. 

Where  a  patent  was  located  prior  to  43  Vict, 
chap.  4,  O,  providing  that  all  patents  shall 
contain  a  reservation  of  pine  trees  for  the 
Crown,  such  trees  remaining  on  the  land  at 
the  time  of  the  patent  passed  to  the  patentee. 
It  was  held  that  he  could  recover  from  a  party 
purchasing  the  timber  from  a  prior  1  oca  tee. 
whose  location  was  subsequently  canceled,  for 
removing  the  trees  after  the  patent  Issued. 
Langmaid  v.  Mlckle,  16  Ont.  Rep.  111.  The 
court  said :  "  Plaintiff  being  In  possession  with 
the  assent  of  the  Crown,  he  has  title  as  against 
a  wrongdoer  who  cannot  set  up  the  /«•  tertii." 

After  an  authorized  sale  of  timber  by  a 
1  oca  tee,  who  afterwards  became  a  patentee,  it 
was  held  that  he  could  not  repudiate  the  sale 
and  maintain  trespass  for  the  subsequent  re- 
moval   of   the   timber.      Land   was    located   In 

1870.  The  locatee.  In  1872,  sold  all  the  timber 
with  ten  years*  privilege  to  take  It  ofT,  and 
received  tne  money.  A  patent  was  Issued  In 
1876,  and  the  timber  was  thereafter  cut.  It 
was  held  that  the  title  to  the  timber  passed 
In  the  sale  under  order  in  council  October  4, 

1871,  authorizing  a  locatee  to  dispose  of  all 
timber  on   lands   located,    and    37    Vict.   chap. 
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has  been  expressly  decided  that  the  granting 
of  and  operating  under  a  lease  for  tur- 
pentine purposes,  such  as  the  one  here 
considered,  was  not  a  sale  of  the  timber, 
was  not  violative  of  any  statute  pertaining 
to  the  public  domain,  and  allotted  as  home- 
stead entries,  and  did  not  render  the  parties 
operating  thereunder  amenable  to  the 
criminal  laws  Revised  to  protect  timber  on 
public  lands  from  depredation  and  destruc- 
tion. Leatherbury  v.  United  States,  32 
Fed.  780.  And  in  a  recent  case,  after  full 
consideration,  the  court  says:  "It  is  con- 
ceded that  the  purpose  of  the  act  in  ques- 
tion is  to  protect  the  public  lands.  Tak- 
ing a  comprehensive  view  of  the  various 
provisions  to  which  we  have  alluded,  and 
bearing  in  mind  the  definitions  we  have 
suggested  as  applicable  to  the  terms  used 


23  (Ont.)  confirming  t-e  order  in  council.  It 
was  further  held  that  the  act  of  1868.  provid- 
ing that  all  trees  remaining  on  land  at  the 
time  the  patent  issued  shall  pass  to  the  pat- 
entee, must  be  construed  with  reference  to  the 
order  in  council  and  confirmatory  act.  and 
that,  the  sale  being  authorized,  there  was  no 
limitation  made  in  law  for  the  time  of  re- 
moval of  the  timber.  Hutchinson  v.  Beatty. 
40  IT.  C.  Q.  B.  135. 

In  this  case  it  was  said :  "  The  right  of  the 
Crown  to  pass  such  an  order  was  doubted  by 
the  court  of  chancery  in  Hugh  son  v.  Cook,  20 
Grant,  Ch.  (U.  C.)  238.  The  legislature 
thereupon  enacted  the  37  Vict.  chap.  23,  O. 
the  object  of  which  was  to  remove  all  doubt 
as  to  the  legality  of  the  order  in  council." 

Under  31  Vict.  chap.  18,  §  4,  authorizing  the 
1  oca  tee  to  cut  timber  for  building,  fences,  and 
fuel ;  but  no  pine  trees  shall  be  cut  before  the 
Issue  of  the  patent,  and,  if  so  cut,  they  are 
liable  for  the  payment  of  dues ;  and  Consol. 
Stat.  chap.  23,  providing  that  all  timber  cut 
under  license  Is  liable  for  dues,  it  was  held, 
in  an  action  by  a  patentee  for  timber  sold, 
that  the  defendant  was  entitled  to  a  counter- 
claim for  government  dues  on  the  timber  In 
the  absence  of  evidence  showing  that  the 
patent  issued  before  the  cutting.  Brown  v. 
Cockburn,  37  U.  C.  Q.  B.  592.  In  this  case 
it  was  said :  "  In  Hughson  v.  Cook.  20  Grant, 
Ch.  (U.  C.)  238,  at  p.  241,  the  learned  chan- 
cellor Intimated  that  the  provisions  of  §  10 
of  the  act  of  Ontario  amount  to  a  prohibition 
to  the  locatee  to  cut  Crown  timber  for  any 
other  than  the  purposes  specified  before  patent 
issued ;  that  his  location  carries  with  it  only 
a  qualified  Interest ;  and  that  all  pine  trees, 
with  the  exceptions  specified,  remain  the  prop- 
erty of  the  Crown,  and  cannot  and  do  not  pass 
to  the  locatee ;  and,  therefore,  that  the  locatee 
has  no  power  to  sell  so  as  to  pass  title  to 
timber  so  cut.  .  .  .  But,  whether  this  view 
be  right  or  be  wrong,  it  is  obviously  to  the 
interest  of  the  plaintiff  that  the  order  in 
council,  which  assumes  to  recognize  the  right 
of  the  particular  locatees  to  sell  or  dispose  of 
all  pine  trees  standing  or  being  on  lots  located, 
subject  to  the  payment  of  timber  dues,  be 
taken  as  proved." 

But  a  final  certificate  does  not  relate  back 
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in  the  statute,  the  legislative  intent  seems 
to  have  been  to  secure  that  protection  by 
preventing  the  unauthorized  cutting  down, 
removal,  or  destroying  of  the  timber  trees 
growing  thereon,  and  the  unauthorized  re- 
moving and  destroying  of  such  timber 
trees  as  had  been  already  felled  or  cut 
down,  or  as  might  be  felled  or  cut  down 
from  tfme  to  time:  and  it  is  not  at  all 
apparent  to  us  that  it  was  the  intent  of  the 
legislature  to  make  the  '  cutting  and  box- 
ing of  pine  trees  on  public  lands  of  the 
United  States  for  turpentine  purposes '  a 
criminal  offense.  We  think  it  is  not  a 
matter  of  common  knowledge  that  such 
cutting  and  boxing  of  pine  trees  destroy 
the  value  of  the  trees  as  timber,  or  that  \t 
has  a  tendency  even  to  retard  the  growth 
of  the  trees.     It  is,  however,  we  think,  a 


where  the  entry  was  fraudulent,  or  has  been 
canceled. 

So,  where  a  party  entered  land  as  a  home- 
stead, in  1877,  and  cut  timber  thereon,  but 
never  lived  upon,  occupied,  or  possessed  the 
land ;  and  the  homestead  entry  was  canceled, 
and  subsequently  he  paid  the  government  $1.25 
per  acre  for  the  land  and  obtained  a  receipt, 
It  was  held  that  the  possession  under  the  pur- 
chase did  not  relate  back  to  the  date  of  the 
homestead  entry,  and  did  not  cancel  the  tres- 
pass, and  that  parties  obtaining  the  timber 
with  knowledge  that  It  had  been  unlawfully 
cut  from  vacant  lands  of  the  United  States 
were  liable.  United  States  v.  Perkins,  44  Fed. 
670. 

And  the  same  was  held  where  the  final  cer- 
tificate was  canceled  for  fraud,  and  the  entry 
was  made  to  sell  the  timber.  Potter  v.  United 
States,  58  C.  C.  A.  231,  122  Fed.  49. 

In  an  action  of  replevin  by  the  United 
States  for  logs  cut  on  public  land,  it  was  held 
that  the  title  to  the  land  could  be  questioned, 
and  that  a  final  certificate  was  not  conclusive 
evidence  where  the  United  States  claimed  that 
the  entry  was  fraudulent,  and  the  commis- 
sioners of  the  Land  Office  had  canceled  the 
entry  and  final  certificate  on  the  ground  that 
the  entry  was  not  In  good  faith,  but  for  the 
benefit  of  a  logging  company,  to  strip  the 
land  of  the  timber.  United  States  v.  Steener- 
son,  1  C.  C.  A.  552.  4  U.  S.  App.  332,  50  Fed. 
504. 

Where  a  homestead  entry  was  made  in  bad 
faith,  and  a  large  amount  of  timber  was  cut 
from  the  land,  and  a  patent  was  obtained 
under  act  of  Congress,  June  5,  1880,  it  was 
held  that  a  purchaser  of  timber  cut  before 
the  patent  was  issued,  was  liable  to  the  govern- 
ment for  the  value  of  the  timber  when  cut. 
United  States  v.  Norrls,  41  Fed.  424.  The 
court  said :  "  Considering  the  policy  of  the 
government  In  offering  the  public  lands  to 
homesteaders,  and  the  purpose  of  Congress 
in  allowing  certain  persons  to  become  bene- 
ficiaries of  the  act  of  1880,  it  Is  not  strain- 
ing '  too  curiously  *  after  the  spirit  of  the 
several  laws  relating  to  public  lands  to  hold 
that  the  persons  seeking  the  benefit  of  the  act 
of  1880  should  have  '  entered  lands '  in  good 
faith ;  that  the  bad  faith  and  fraudulent  pur- 
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matter  of  common  knowledge,  of  which  we 
may  take  notice,  that  on  March  2,  1831, 
and  long  before  that  date,  the  '  turpentine 
business '  was  an  industry  most  prevalent 
in  all  the  parts  of  the  country,  where  there 
were  pine-growing  public  lands;  and,  if  it 
had  been  the  intention  to  protect  these 
public  lands  from  the  ravages  of  that  busi- 
ness, it  would  have  been  easy  to  make  that 
intention  clear  by  the  use  of  appropriate 
words."  Bryant  v.  United  States,  45  C. 
C.  A.  148,  105  Fed.  943. 

From  this  broad  field  of  research  we 
glean  the  following  general  principles  as 
defining  the  rights  of  the  homestead  settler 
after  preliminary  certificate  of  entry  and 
before  final  proof  is  made:  (1)  To  occupy 
the  land,  to  protect  it  from  trespass  by 
others,  and  to  use  it  for  all  purposes  in- 


cidental to  its  cultivation,  and  with  the 
view  of  complying  with  the  obligations  im- 
posed by  the  grant.  (2)  To  cut  and  remove 
therefrom  the  timber  only  when  necessary 
for  the  improvement  of  the  land  and  in  the 
ordinary  preparation  of  his  "  farm  for  til- 
lage." (3)  He  has  no  right  to  fell  timber, 
or  permit  it  to  be  done  by  his  vendee,  for 
purposes  purely  of  speculation  or  profit. 
Such  act  is  prohibited,  and  would  render 
him  and  his  vendee  liable  to  prosecution, 
both  civil  and  criminal,  but  does  not  con- 
stitute an  alienation  of  a  "  part  of  the 
land,"  and  presents  no  legal  obstacle  to  the 
issuance  of  a  patent  upon  proper  final  proof. 
(4)  A  lease  of  timber  for  turpentine  pur- 
poses is  not  forbidden  by  any  express 
statutory  provision.  Assuming  these  de- 
ductions to  be  logically  sound,  and  making 


pose  of  Gill  at  the  time  be  made  bis  affidavit, 
application,  etc.,  and  his  failure  to  do,  or  at- 
tempt to  perform,  any  of  the  obligations  Im- 
posed by  law  upon  homesteaders  availing  them- 
selves of  the  policy  of  the  government,  for 
twelve  years,  bad  disqualified  him,  so  that  the 
Land  Department  was  without  authority,  un- 
der the  facts  and  law,  to  allow  bim  to  become 
the  owner  of  the  lands  In  question." 

A  case  which  seems  to  conflict  with  the 
weight  of  authority  Is  that  of  Ladda  v.  Hawley, 
57  Cal.  51,  which  was  an  action  by  a  pre- 
emptor  for  timber  sold  to  another.  It  was 
held  a  good  defense  that  the  land  was  public 
land,  and  that  plaintiff  could  not  maintain  the 
action.  It  was  further  held  that  he  was  not 
aided  by  the  fact  that,  after  the  suit  was 
brought,  he  paid  the  government  for  the  land. 
The  court  said  :  "  He  then  became  the  owner 
of  the  land  as  It  then  was,  with  the  timber 
cut :  title  to  timber  previously  cut  for  Illegal 
purposes  did  not  pass." 

A  contract  by  a  pre-empt  or  to  sell  the  timber 
on  part  of  the  land,  the  purchaser  to  take  and 
remove  the  same  as  soon  as  the  pre-emptor 
obtains  the  patent,  was  held  to  Invalidate  the 
pre-emptor's  claim,  and  was  prohibited  by  act 
of  Congress,  September  4,  1841.  requiring  the 
pre-emptor  to  state  under  oath  that  he  has 
not,  directly  or  Indirectly,  made  an  agreement 
by  which  the  title  should  Inure,  in  whole  or  in 
part,  to  the  benefit  of  any  person  except  him- 
self. Webster  v.  Sutherland,  Copp.  Pub.  Land 
Laws,   312. 

b.    Purchater't  title. 

It  seems  that  a  party  applying  for  the  pur- 
chase of  land,  and  obtaining  title  from  the 
government,  is  held  to  acquire,  by  relation 
back,  the  right  to  the  timber  from  the  time 
of  his  application  for  purchase;  but,  on  this 
question,  there  Is  some  conflict  of  authority. 
A  Wisconsin  statute  confers  such  a  right.  A 
purchaser  of  government  lnnd  does  not  ac- 
quire any  title  to  timber  cut  prior  to  his  ap- 
plication for  purchase,  In  the  absence  of  a 
statute. 

A  party  obtaining  a  patent  was  held  entitled 
to  recover  timber  cut  by  another  between 
the  time  of  application  for  patent  and  that  of 
Its  issuance.  Heath  v.  Ross,  12  Johns,  140. 
70  L.  R.  A. 


In  this  case  the  patent  wps  dated  December 
4,  1810,  and  passed  the  Secretary's  office  the 
28th  day  of  the  same  month,  and  the  bulk  of 
the  timber  was  cut  between  these  <*ates.  The 
court  said :  "  The  people  can  have  no  claim 
upon  the  defendant  for  this  timber,  and  the  in- 
jury Is  without  redress,  unless  the  plaintiffs' 
claim  can  be  supported." 

In  TTnited  States  v.  Loughrey.  172  U.  S.  206. 
43  L.  ed.  420,  19  Sup.  Ct.  Rep.  153.  Affirming 
18  C.  C.  A.  301,  34  tT.  S.  App.  575.  71  Fed. 
921,  holding  that,  after  a  grant  to  a  railroad 
took  effect,  the  title  to  timber  passed  from  the 
government  until  proceedings  for  forfeiting  the 
grant  were  instituted,  the  case  of  Heath  v. 
Ross,  12  Johns.  140,  was  distinguished,  as  the 
latter  was  an  action  of  trover  for  timber  cut 
upon  land  for  which  plaintiff  had  applied  for 
a  patent  before  the  timber  was  cut,  and  the 
patent  was  granted  after  the  timber  was  cut, 
and  was  held  to  relate  back  to  the  date  of  the 
application. 

In  Teller  v.  TTnited  States.  54  C.  C.  A.  349. 
117  Fed.  577,  the  payment  of  the  purchase 
price  of  land  to  the  government  was  held  to 
relate  back  to  the  time  of  the  application  to 
purchase  the  same,  so  as  to  give  the  purchaser 
the  equitable  title  to  railroad  ties  which  he 
had  contracted  to  sell  when  he  applied  for  the 
land;  and  the  purchaser  of  the  ties  advanced 
the  money  to  pay  the  government.  The  court 
said:  "The  application  of  Mulllson  to  enter 
the  land,  and  receive  a  patent  therefor  on  pay- 
ment of  $2.50  per  acre,  when  accepted  at 
the  Land  Office,  January  5,  1898.  constituted 
a  contract  on  the  part  of  the  government  to 
sell  him  the  land  as  It  then  was, — standing 
timber  included, — and  convey  him  the  same 
by  patent  on  the  payment  by  him  of  that  price 
within  the  proper  time.  To  his  previous  pos- 
sessory right  as  mining  claimant,  was  then 
added  his  right  as  purchaser.  This  gave  him 
no  right,  before  full  payment,  to  commit 
waste,  or  lessen  the  value  of  the  land  while  It 
still  belonged  to  the  government,  by  denuding 
it  of  Its  timber.  But,  when  he  made  full  pay- 
ment, June  22,  1898.  and  obtained  a  receiver's 
certificate  voucher  for  such  payment,  he  be- 
came the  equitable  and  potential  owner  of  the 
land,  and  of  everything  that  was  parcel  of 
It,  on  January  5.  1898,  when  the  contract  of 
purchase  was  made.    His  title,  when  completed 
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an  application  to  the  facts  of  the  concrete 
case  presented  by  this  record,  it  becomes 
apparent  that  Hode  violated  no  law  in 
making  the  lease  under  which  appellee 
claims,  and  consequently  such  contract  was 
not  void,  as  being  in  derogation  of  a  statute. 
This  disposes  of  the  first  contention  of  ap- 
pellants. 

2.  The  remaining  contention  of  appellants 
is  that,  conceding  that  the  granting  of  a 
turpentine  lease  does  not  contravene  the  ex- 
press provision  of  the  statute  prohibiting 
the  cutting  of  standing  timber  and  restrain- 
ing the  alienation  of  any  part  of  the  land 
comprised  in  the  homestead  allotment, 
nevertheless  specific  performance  of  the  con- 
tract under  which  appellee  claims  will  not 
be,  by  a  court  of  conscience,  decreed,  because 


the  contract,  if  not  inherently  illegal,  is 
still  in  violation  of  the  public  policy  of  the 
United  States  government  in  dealing  with 
its  homestead  lands;  and  the  case  of 
Anderson  v.  Carkins,  135  U.  S.  483,  34  L. 
ed.  272,  10  Sup.  Ct.  Rep.  905,  is  also  relied 
upon  in  support  of  this  position.  But  in 
St.  Louis  Min.  &  Mill.  Co.  v.  Montana  Min. 
Co.  171  U.  S.  055,  43  L.  ed.  322,  19  Sup. 
Ct.  Rep.  63,  a  case  involving  the  legality  of 
a  bond  for  title  entered  into  before  issu- 
ance of  patent  to  a  part  of  the  land  em- 
braced in  a  mining  claim,  and  where  the 
chief,  if  not  the  sole,  contention  was  "  that 
the  bond  was  given  contrary  to  equity, 
good  conscience,  and  public  policy," — the 
court,  speaking  through  Chief  Justice 
Fuller,  says:     "  The  supreme  court  of  Mon- 


by  payment,  took  effect,  under  the  equitable 
doctrine  of  relation,  from  the  date  of  his  con- 
tract of  purchase ;  and  he  could  have  main- 
tained an  action  of  trover  for  any  timber  re- 
moved from  the  land  by  a  stranger  between  the 
time  of  the  making  of  the  contract  and  ob- 
taining the  title." 

The  doctrine  of  relation  back  was  asserted 
in  a  former  trial  of  the  same  case,  but  not  ap- 
plied because  the  patent  was  not  produced, 
where  the  miner  in  possession  of  a  placer 
claim  agreed  that  another  should  cut  all  the 
timber  and  pay  all  the  expenses  of  securing  a 
patent,  and,  after  the  application  for  the  pat- 
ent, the  defendant  cut  timber  and  advanced  the 
money.  It  was  held  that  the  locator's  right  of 
possession  did  not  segregate  the  land  from  the 
public  domain  and  appropriate  it  to  a  private 
purpose  in  any  such  way  as  to  withdraw  It 
from  the  effect  of  the  provision  of  the  criminal 
statutes  under  which  the  defendant  was  con- 
victed. Teller  v.  United  States,  51  C.  C.  A. 
230,  113  Fed.  273.  The  court  said:  "After 
the  locator  shall  have  applied  for  a  patent,  in 
the  event,  in  the  exercise  of  his  option,  he 
sees  fit  to  do  so.  and  after  he  shall  have  fully 
perfected  bis  entry  upon  the  land  by  the  pay- 
ment of  the  purchase  price,  and  not  till  then, 
has  the  land  ceased  to  be  a  part  of  the  public 
domain ;  and  not  till  then  has  be  acquired  any 
vested  right  to  the  absolute  title." 

But  in  United  States  v.  Kelly.  3  Wash.  Terr. 
421,  17  Pac.  878,  where  a  party  applied  to  pur- 
chase land,  cut  timber  thereon,  and  sold  the 
same,  and  then  acquired  title  from  the  govern- 
ment, it  was  held.  In  an  action  by  the  govern- 
ment against  the  party  buying  the  timber,  that 
an  innocent  purchaser  might  have  been  liable 
for  the  value  of  the  logs :  but,  the  act  I  cm 
being  for  the  value  of  lumber,  a  nonsuit  was 
granted.  The  court  said :  *•  The  subsequent 
issue  of  a  patent  to  the  applicant  could  not 
change  the  title  to  the  logs  severed  from  the 
soil  by  bis  own  act.  while  the  government  had 
the  title,  and  payment  had  not  been  made." 
This  case  seems  to  conflict  with  Teller  v. 
United  States.  54  C.  C.  A.  349,  117  Fed.  577, 
but  was  not  noticed  in  that  decision,  which 
applied  the  rule  prevailing  in  case  of  home- 
stead settlers. 

And  the  same  doctrine  was  applied  in  State 
v.  Patten,  49  Me.  383,  where  a  party  bid  off 
at  a  land  sale,  but  did  not  obtain  title  until 
70.  L.  R.  A.  57 


several  years  subsequent.  In  the  interim 
he  cut  logs  and  sold  them,  and  the  state 
brought  trover  against  the  holders  of  the 
logs.  It  was  held  that  the  deed  did  not  pur- 
port to  convey  the  timber  which  had  been  be- 
fore severed  from  the  soil,  and  that  the  state 
could  maintain  the  action.  This  case  does 
not  show  whether  the  purchaser  had  a  con- 
tract for  the  purchase  of  the  land  prior  to 
the  cutting  of  timber.  He  had  bid  off  the  land, 
but  there  Is  nothing  to  show  whether  he  had 
paid  anything  before  he  acquired  title  by  deed. 
The  court  said  :  "  The  deed  of  March  1,  1856, 
from  the  state  to  Russell,  does  not  purport  to 
convey  the  timber  which  bad  been  before 
severed  from  the  soil.  Nor  does  the  resolve  of 
the  legislature,  of  February  26.  1856,  trans- 
fer any  right  in  the  timber  to  Russell,  or  re- 
linquish any  claim  of  the  state  thereto." 

A  purchaser  of  land  is  held  not  to  acquire 
title  to  timber  cut  prior  to  his  application  for 
purchase. 

A  party  cut  wood  on  public  lands,  and  sub- 
sequently another  party  entered  or  purchased 
the  land.  The  party  who  cut  the  timber  there- 
upon removed  It  from  the  land,  and.  In  an 
action  of  trespass  by  the  owner  of  the  land. 
It  was  held  that  he  was  not  entitled  to  recover 
for  the  value  of  the  wood,  but  only  nominal 
damages  for  the  trespass.  Brock  v.  Smith.  14 
Ark.  431.  The  court  said  :  "  There  can  be  no 
good  reason  for  holding  that  the  plaintiff's 
constructive  possession  of  the  land,  based  upon 
an  equitable  title,  gave  him  any  possession  of 
the  wood,  which  had  been  cut  and  lying  upon 
it.  The  owner  of  the  wood  had  a  constructive 
possession  of  it ;  but  It  is  admitted  that  the 
plaintiff  had  no  actual  possession,  which  would 
be  necessary  to  support  the  action  against  a 
mere  stranger  or  wrongdoer."  Ark.  Rev.  Stat, 
chap.  53,  1$  6-19,  authorized  a  party  in  pos- 
session under  an  entry  made  with  a  receiver  or 
register  of  the  T'nlted  States  Land  Office  to 
maintain  trespass. 

A  party  cut  posts  on  state  land  before  and 
after  the  land  was  purchased  by  another  party, 
and  the  latter  replevied  them.  It  was  held 
that  the  owner  of  the  land  was  only  entitled 
to  those  cut  after  his  purchase,  and  that  de- 
fendant's possession,  admitted  by  the  suit  in 
replevin,  would  entitle  him  to  recover  the 
value  of  the  remainder  In  the  replevin  suit 
on  the  ground   that   possession  was  good  evi- 
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tana  ruled  that,  in  the  absence  of  statutory 
prohibition,  there  was  no  reason  in  law  or 
equity  why  the  contract  sought  to  be  en- 
forced should  be  held  illegal,  and  we  con- 
cur in  this  disposition  of  the  Federal  ques- 
tion suggested.  The  public  policy  of  the 
government  is  to  be  found  in  the  Constitu- 
tion and  the  laws  and  the  course  of  ad- 
ministration and  decision."  And  the 
validity  of  the  contract  was  upheld  and 
enforced  as  not  contravening  any  statute, 
or  any  "  fundamental  principle  of  law  rec- 
ognized as  the  basis  of  public  policy." 
The  court  further  states  that  the  case  of 
Anderson  v.  Carkins,  135  U.  S.  483,  34 
L.  ed.  272,  10  Sup.  Ct.  Rep.  905,  "was 
disposed  of  on  different  grounds,"  and  that 
case  is  considered  and  distinguished  by  show- 
ing that  the  contract  there  under  review  was 


condemned  because  its  consummation  con- 
templated perjury  on  the  part  of  the  settler. 
Again,  in  United  States  v.  Trans- Missouri 
Freight  Asso.  106  U.  S.  340,  41  L.  ed.  1027, 
17  Sup.  Ct.  Rep.  559,  it  is  said:  "The 
public  policy  of  the  government  is  to  be 
found  in  its  statutes,  and,  when  they  have 
not  directly  spoken,  then  in  the  decisions 
of  the  courts  and  the  constant  practice  of 
the  government  officials ;  but,  when  the  law- 
making power  speaks  upon  a  particular 
subject,  over  which  it  has  constitutional 
power  to  legislate,  public  policy  in  such  a 
case  is  what  the  statute  enacts."  The  in- 
ference clearly  to  be  drawn  from  the  cases 
last  cited  and  the  authorities  on  which 
they  are  based  is  this:  That  contracts  are 
not  in  violation  of  the  public  policy  of  the 
government  unless  either  prohibited  by  ex- 


dence  of  title  against  all  persons  except  the 
true  owner.  Rogers  v.  Bates,  1  Mlcb.  N.  P. 
93. 

In  Woodruff  v.  Roberts,  4  La.  Ann.  127,  It 
was  held  that  the  purchaser  of  public  land, 
holding  a  final  receiver's  receipt,  could  not  re- 
cover for  cord  wood  cut  on  the  land  by  another, 
and  found  thereon  at  the  time  of  the  purchase. 
The  case  does  not  show  whether  the  cord  wood 
had  been  removed  by  the  defendant,  but  It  was 
probably  an  action  to  determine  the  title. 
The  court  said :  "  This  is  a  sale  of  land,  and 
nothing  passed  under  it  but  the  land  and  the 
things  found  upon  it  which  were  Immovable 
by  their  destination,  or  by  the  object  to  which 
they  were  applied.     C.  C.  454,  456,  457,  459." 

A  claimant  who  never  occupied  the  land,  and 
whose  entry  was  canceled,  and  who  then 
bought  the  land,  was  held  not  to  be  exempt 
from  an  action  for  trespass,  under  t\  S.  act 
1880  (21  Stat,  at  L.  237,  chap.  227),  pro- 
viding that,  when  land  has  been  entered,  and 
the  purchase  price  paid  In  full,  no  criminal 
or  civil  action  shall  be  maintained  by  the 
government  for  trespass  thereon  by  a  settler 
in  good  faith,  for  improvements,  provided  it 
shall  only  apply  to  trespasses  in  good  faith 
committed  prior  to  March  1,  1879.  United 
States  v.  Perkins,  44  Fed.  070.  The  court  said  : 
"The  said  act  is  a  part  of  Reeves's  title,  and 
contains  a  definite  notice  to  him  and  the 
parties  holding  under  him  that  there  was  to  be 
no  condonement  for  trespasses  committed  after 
the  1st  of  March,  1879,  even  when  committed 
in  the  ordinary -clearing  of  the  land,  or  for 
agricultural  or  domestic  purposes,  or  for  main- 
taining Improvements  upon  the  land  of  any 
bona  fide  settler,  or  for  and  on  account  of  any 
material  or  timber  taken  by  any  person  with- 
out fault  or  knowledge  of  the  trespass,  or  for 
and  on  account  of  any  timber  taken  or  used 
without  fraud  or  collusion  by  any  person  who, 
in  good  faith,  paid  the  officers  of  the  United 
States  for  the  same :  and  much  less  for  tres- 
passes wilfully  committed,  or  for  and  on  ac- 
count of  timber  taken  or  used  in  bad  faith,  as 
seems  to  be  the  fact  in  this  case,  the  special 
verdict  reciting  '  that.  In  1879.  he  discovered 
that  the  land  upon  which  he  was  actually 
residing  was  not  included  in  his  said  entry, 
and,  after  learning  this  fact,  he  cut  800  logs 
from  the  land  Included  in  said  homestead 
entry,  and  sold  same  to  Perkins  &  Miller.' " 
70  L.  R.  A. 


In  Wlncher  v.  Shrewsbury,  3  III.  283,  35 
Am.  Dec.  108,  where  a  party  cut  rails  and  left 
them  on  land,  where  they  were  converted  by 
a  purchaser  of  the  land  from  the  government. 
It  was  held  that  the  party  cutting  the  rails 
could  maintain  an  action  of  trespass.  The 
opinion  says  that  the  government  could  have 
maintained  an  action  against  the  plaintiff. 

And,  in  Brown  v.  Throckmorton,  11  III. 
529,  where  the  facts  were  the  same,  it  was  held 
that  the  plaintiff  could  recover  in  trespass  for 
the  rails  which  he  had  cut,  and  which  were 
converted  by  the  party  subsequently  acquir- 
ing title  from  the  government.  This  case.  In 
discussing  the  title  of  plaintiff,  says :  **  The 
timber  out  of  which  the  rails  were  made  be- 
longed to  the  United  States,  and  not  to  Brown 
[defendant]." 

And  a  purchaser's  title  does  not  relate  back 
against  a  party  who  has  paid  the  government 
dues. 

A  party  made  a  payment  toward  purchasing 
land,  and  sold  his  contract  to  another  party, 
who  cut  timber  and  removed  the  same. 
Another  party  then  acquired  a  patent  by  pay- 
ing the  balance  due  on  the  land,  and  seized 
the  logs.  The  trespasser  then  paid  the  Crown 
timber  dues  and  brought  an  action  against 
the  patentee  for  trespass.  It  was  held  that 
the  action  could  be  maintained.  McDougall  ▼. 
Smith,  30  U.  C.  Q.  B.  607.  This  was  on  the 
ground  that  the  possessory  title  of  the  tres- 
passer was  sufficient  against  a  party  who  did 
not  have  any  title  at  the  time  of  the  tres- 
pass. 

In  Wisconsin  the  statute  authorizes  a  party 
acquiring  the  title  to  recover  for  previous 
timber  trespassing,  and  this  statute  was  ap- 
plied in  several  cases. 

Timber  was  cut  on  lands  sold  by  the  state, 
and  then  the  lands  were  forfeited  for  default  in 
payment  of  purchase  money,  and  resold  and 
patented  to  another.  It  was  held  that  the 
patentee  could  maintain  trespass  under  Wis. 
Laws  1865,  chap.  520.  providing  that  any  per- 
son who  shall  receive  a  patent  for  public  lands 
shall  acquire  the  right  to  all  timber  cut  upon, 
or  removed  from,  said  lands  before  the  issue  of 
the  patent,  and  may  bring  an  action  of  tres- 
pass for  the  cutting.  Conklln  v.  Hawthorn, 
29  Wis.   476. 

The  same  was  held  under  the  same  statute 
(Wis.  Rev.  Stat,  f  226)   in  Smith  v.  Morgan, 
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press  terms  or  the  fair  implication  of  a 
statute,  or  condemned  by  some  decision  of 
the  courts  construing  the  subject-matter. 
In  the  instant  case  the  contract  sought  to 
be  enforced  is  not  violative  of  any  statute, 
and,  so  far  as  we  have  been  able  to  ascer- 
tain, has  never  been  condemned  by  the 
decisions  of  any  Federal  court,  nor  by  the 
ruling  of  any  department  or  official  of  the 
government,  and  does  not  of  itself  thwart 
the  policy  of  the  government,  which  is 
designed  to  "  secure  for  the  homesteader  the 
exclusive  benefit  of  his  homestead  right." 
The  only  authority  to  the  contrary  directly 
in  point  is  Millikin  v.  Carmichael,  134  Ala. 
623,  02  Am.  St.  Rep.  45,  33  So.  9,  where 
upon  identical  facts  the  supreme  court  of 
Alabama  arrives  at  the  opposite  conclusion. 
The   reasoning  of  the   court   is   not  given, 


but  apparently  the  decision,  declaring  the 
lease  to  be  a  contract  to  convey  an  interest 
in  the  land,  and  consequently  void  and 
nonenforceable  because  prohibited  on 
grounds  of  public  policy,  is  based  upon 
what  to  us  appears  to  be  an  unwarranted 
extension  of  the  reasoning  in  Anderson  v. 
Carkins,  135  U.  S.  483,  34  L.  ed.  272,  10 
Sup.  Ct.  Rep.  905.  But  that  case,  as 
hereinbefore  pointed  out,  dealt  not  with  a 
lease  for  a  short  term  of  the  use  of  the 
timber,  but  with  an  alienation  and  con- 
veyance of  a  part  of  the  land  itself,  a  con- 
tract which  could  only  be  effectuated  by 
the  commission  of  deliberate  fraud  and 
perjury.  In  our  judgment,  the  cases  are 
not  parallel. 

Finally,    in  this  connection,   it   is  urged 
that  specific  performance  of  the  prior  lease 


68  Wis.  358,  32  N.  W.  135,  where  a  recovery 
was  bad  from  a  party  purchasing  the  timber. 

In  Befay  v.  Wheeler,  84  Wis.  135,  53  N.  W. 
1121,  where  the  cutting  of  timber  was  done  in 
good  faith  by  a  bolder  of  a  government  regis- 
ter's receipt  of  payment  for  the  land,  and  the 
receipt  was  subsequently  canceled  because 
the  state  selected  these  lands  as  swamp  lands, 
and  the  state  sold  the  land  to  another,  the 
latter  was  held  entitled  to  recover  only  stump- 
age  value.  In  this  case  the  court  said :  "  The 
case  of  Smith  v.  Morgan,  68  Wis.  363,  32  N. 
W.  135,  cited  by  appellants,  Is  clearly  unlike 
the  present  case.  There  the  title  under  which 
the  defendant  claimed  to  have  cut  timber  In 
good  faith  was  a  school  land  certificate,  which, 
tinder  the  law,  did  not  confer  any  right  to  the 
holder  to  cut  timber,  and  so,  plainly,  could  not 
be  a  title  under  which  defendant  could  cut 
timber  In  good  faith." 

When  timber  cut  on  lands  of  the  state  had 
been  seized,  but  was  released  on  the  payment 
of  a  certain  sum,  under  Wis.  Laws  1864,  chap. 
233,  §  5,  authorizing  the  release  from  the 
seizure  on  paying  the  value  of  the  land  and 
50  per  cent  additional,  It  was  held  that  the 
presumption  that  the  proper  amount  had  been 
paid  applied,  and  a  subsequent  patentee  claim- 
ing the  timber  under  Wis.  Laws  1865,  chap. 
520,  was  held  not  entitled  to  the  same,  in  an 
action  of  replevin.  Paine  v.  White,  21  Wis. 
424.  The  court  said :  "  In  the  case  of  State 
ex  rel.  Smith  v.  School  &  University  Lands 
Comrs.  19  Wis.  238.  It  was  held  that  a  person 
purchasing  land  from  the  state  after  timber 
had  been  cut  and  removed  therefrom  did  not 
acquire,  as  an  Incident  to  his  purchase,  title 
to  the  timber  thus  removed,  which  had  become 
personal  property." 

The  purchaser  of  a  school-land  certificate 
assigned  the  same.  Previous  to  his  purchase, 
timber  was  cut  on  the  land,  and  was  seized 
by  the  commissioner.  The  assignee  of  the  cer- 
tificate was  held  not  entitled  to  mandamus  to 
compel  the  sale  of  the  timber,  claiming  the 
right  to  bid  at  the  sale  the  amount  due  on  the 
certificate  and  the  expenses  of  the  sale  of 
timber,  and  thus  perfect  his  title  to  the  land 
and  timber,  under  Wis.  Laws  1864,  chap.  223, 
%  5,  providing  that  the  trespasser  owning  a 
certificate  may  purchase  the  land  by  paying  the 
amount  due  and  25  per  cent,  and  thereupon  the 
70  L.  R.  A. 


commissioners  shall  release  to  him  the  timber ; 
and  providing  that  the  person  holding  the  cer- 
tificate, not  a  trespasser,  may  bid  the  amount 
due  the  state  for  the  land  and  the  expenses  of 
the  sale.  This  was  held  to  apply  only  where 
certificates  had  been  issued  prior  to  the  tres- 
pass. State  ex  rel.  Smith  v.  School  &  Uni- 
versity Lands  Comrs.   19   Wis.   238. 

VIII.  Rights  of  purchasers  not  having  acquired 
title. 

A  person  holding  a  Crown  land  agent's  re- 
ceipt for  the  payment  of  land  was  held  to  have 
sufficient  title  to  bring  an  action  against  a 
trespasser  for  cutting  timber,  under  22  Vict, 
chap.  2,  providing  that  the  holder  of  a  license 
from  the  commissioner  of  Crown  lands  may 
maintain  suits  against  a  wrongdoer  as  effec- 
tually as  if  he  held  a  patent.  Whiting  v. 
Kernahan,  12  U.  C.  C.  P.  57.  The  court  said  : 
"  As  to  the  objection  that  this  would  deprive 
the  Crown  of  a  vested  right  of  action  against 
the  defendant  for  his  trespassing,  and  that 
the  Crown  Is  not  expressly  named  In  the 
atatute  as  affected  by  this  provision.  I  think, 
besides,  that  the  objection  was  neither  taken 
at  the  trial  nor  In  the  rule,  and  can  hardly 
be  invoked  by  the  defendant ;  that  It  Is  enough 
to  remark  that  the  whole  statute  is  designed 
to  regulate  the  sale  and  management  of  the 
public  lands,  and  to  provide  for  the  mode  in 
which  the  Crown  domain,  with  Its  appurte- 
nances, timber  inclusive,  should  be  disposed  of 
to  purchasers." 

In  Henderson  v.  McLean,  8  TJ.  C.  C.  P.  42, 
it  was  held  that  a  purchaser  from  the  Crown, 
who  held  only  a  receipt  for  a  portion  of  the 
purchase  money,  without  a  license  of  occupa- 
tion, could  not  maintain  trespass  against  a 
party  cutting  timber,  under  16  Vict.  chap.  159, 
S  6,  authorizing  the  commissioner  of  Crown 
lands  to  Issue  a  license  of  occupation  to  a 
purchaser,  enabling  him  to  maintain  actions 
against   any   trespasser. 

But  In  Henderson  v.  McLean,  16  TJ.  C.  Q.  B. 
630,  which  was  an  action  by  the  same  plaintiff 
against  another  defendant,  it  was  held  that  a 
party  having  a  contract  to  purchase  land  from 
the  Crown,  having  the  lines  run  and  posts 
planted,  and  an  agent  looking  after  the  land, 
was  entitled  to  recover  In  trespass  against  a 
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contract  made  by  Hode  cannot  be  decreed, 
and  that  he  is  not  estopped  by  his  conduct 
in  making  that  contract  from  making  a 
subsequent  one.  This  fallacious  argument 
is  based  upon  an  attempted  application  of 
the  well-recognized  principle  of  law  that 
one  cannot  be  held  to  be  estopped  from 
doing  what  he  has  the  right  to  do  by 
proof  that  he  had  previously  committed  an 
act  or  entered  into  a  contract  which  was 
forbidden  by  law,  and  that  a  court  of 
equity  will  not  enforce  a  contract  which  is 
illegal,  or  contrary  to  public  policy.  The 
abstract  accuracy  of  this  proposition  of 
law  may  be  conceded,  but  its  application 
to  the  case  at  bar  is  strained  and  far- 
fetched. "  Hode  had  a  right  to  contract 
with  the  assignor  of  appellee  for  the  tur- 
pentine   lease    whether   that    lease   was   to 


party  cutting  the  timber,  although  the  plain- 
tiff had  not  entered,  nor  had  he  a  license  of 
occupation. 

This  latter  case  disapproved  Henderson  v. 
McLean,  8  U.  C.  C.  P.  42,  which  held  that  the 
effect  of  the  statute  was  merely  an  enabling 
clause,  saying :  "  The  enactment  contained  In 
this  6th  clause  affects  the  position  nt  common 
law  of  those  purchasers  of  Crown  lands  who 
have  entered  and  taken  possession  of  the  lands 
with  the  knowledge  and  assent  of  the  Crown. 
All  that  can  be  justly  said,  we  think,  Is  that 
the  statute  law  now  gives  no  additional  priv- 
ileges or  rights  to  such  purchasers,  unless 
they  have  obtained  a  license  of  occupation 
under  the  seal  of  the  commissioner  of  Crown 
lands.*' 

A  party  who  bad  paid  for  a  patent,  and  who 
was  In  possession,  was  held  entitled  to  recover 
from'  a  party  who  subsequently  cut  timber  on 
the  land,  although  his  patent  had  not  Issued 
at  that  time.  Nicholson  v.  Page,  27  U.  C. 
Q.   B.   505. 

In  a  previous  trial  of  this  case  (27  U.  C. 
Q.  B.  S18)  it  was  held  that  he  could  not  re- 
cover where  he  simply  produced  the  patent, 
but  did  not  prove  possession  at  the  time  of  the 
cutting. 

But  a  party  who  had  paid  to  a  bank  the 
first  Instalment  for  a  Crown  land  purchase, 
but  who  did  not  have  a  land  contract,  was  held 
not  entitled  to  maintain  an  action  of  trespass 
against  a  licensee  from  the  Crown  to  cut 
timber,  although  the  license  excepted  the  priv- 
ilege of  cutting  timber  on  land  previously  sold. 
Wells  v.  Cummlng,  27  I\  C.  Q.  B.  470. 

In  Teller  v.  United  States.  r»4  C.  C.  A.  349. 
117  Fed.  577,  It  was  held  that  proof  of  mere 
Intention  subsequently  to  purchase  a  tract  of 
land,  without  doing  any  act  towards  acquir- 
ing the  title,  will  not  shield  a  trespasser. 

In  an  action  of  trover  by  the  government 
for  timber  cut  on  public  land.  It  was  held 
to  be  a  good  defense  that  another  party  had 
paid  for  the  final  certificate  before  the  alleged 
trespass,  and  such  party  was  the  real  party 
In  interest,  and  the  government  could  not  prose- 
cute the  action.  United  States  v.  Saucier,  5 
N.  M.  569,  25  Pac.  791.  The  court  said:  "  If 
the  law  has  been  fully  complied  with  by  the 
pre-emptor,  and  he  has  paid  for  the  land,  and 
received  his  final  certificate,  the  certificate  Is 
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begin  at  once  or  not  until  after  his  home- 
stead entry  was  perfected.  Whether  en- 
forceable while  the  homestead  entry  was 
still  incomplete,  we  are  not  called  on  now 
to  say;  but,  when  the  patent  was  issued 
devesting  the  title  from  the  government  and 
vesting  it  in  Hode,  this  related  back  to 
the  date  of  the  original  entry,  not  only  for 
the  benefit  of  the  settler  himself,  but  it  also 
inured  to  the  benefit  of  those  with  whom 
he  had  dealt,  whether  lienors  or  lessees, 
and  validated  all  contracts  previously  en- 
tered into  which  were  not  expressly  viola- 
tive of  the  statutes  of  the  United  States. 
United  States  v.  Freyberg,  32  Fed.  195: 
Teller  v.  United  States,  54  C.  C.  A.  349, 
117  Fed.  577:  Heath  v.  Ross,  12  Johns. 
140. 
We    have    not,    in    this    case,    chosen    to 


as  good  as  a  patent ;  and,  until  the  patent 
Issues,  while  the  government  had  the  naked 
legal  title,  it  holds  In  trust  for  the  settler, 
who  Is  the  real  owner  for  all  beneficial  pur- 
poses." 

IX.  Licenses  and  permits. 

a.    Authority  of  licensor. 

A  license  to  cut  timber.  Issued  without  au- 
thority, Is  held  to  be  no  protection ;  and  licen- 
sors, having  no  authority,  granting  licenses, 
are  held  liable  In  damages. 

So.  assessors  appointed  by  the  land  agent  to 
protect  the  public  land  were  held  to  have  no 
authority  to  sell  the  timber  from  such  land, 
and,  for  granting  such  licenses,  they  were  held 
liable  in  trespass  In  an  action  by  the  state  for 
timber  cut  thereunder.  State  v.  Smith,  78 
Me.  260,  57  Am.  Rep.  802.  4  Atl.  412. 

A  party  fraudulently  assuming  to  sell  the 
privilege  of  cutting  timber  discharged  from 
Crown  dues,  to  which  It  was  subject,  was  held 
liable  to  a  party  who  cut  timber,  which  timber 
was  seized  by  the  Crown.  Edseall  v.  Ha  me  II, 
16  r.   C.  C.   P.  93. 

And  license  money  may  be  recovered  where 
the  license  gave  no  right. 

So,  the  holder  of  a  permit  from  the  Minister 
of  the  Interior  of  the  Dominion  of  Canada,  giv- 
ing the  right  to  cut  from  Crown  lands  1.000.- 
000  feet  of  lumber,  was  held  entitled  to  re- 
cover the  ground  rent  paid  In  advance,  where 
the  title  of  the  land  which  was  in  dispute 
belonged  to  the  Province  of  .  Ontario.  St. 
Catharines  Mill  &  Lumber  Co.  v.  Queen.  2 
Can.  Exch.  202. 

And  a  license  issued  without  authority  Is 
held  to  be  no  protection,  and  to  confer  no 
privileges. 

This  was  held  in  an  action  of  trespass  for 
cutting  timber  on  state  school  lands,  and  per- 
mission from  the  director  of  the  school  dis- 
trict was  held  to  be  no  defense.  Wldner  v. 
State,  49  Ark.   172.   4  8.   W.  637. 

A  permit  Issued  under  Me.  act  1845.  pro- 
viding that  the  county  commissioners  could 
grant  permits  for  cutting  timber  on  lands  re- 
served for  public  use  in  unincorporated  town- 
ships, not  to  exceed  a  permit  for  one  six- 
ox  team  on  any  one  lot  In  each  year,  was  held 
to  be  inoperative  after  the  expiration  of  that 
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rely  upon  the  previous  decisions  of  our  own 
court  in  which  this  principle  has  been 
impliedly  recognized.  The  exact  point 
here  decided  was  not  there  presented  or 
argued,  but,  after  careful  review  of  all  the 
authorities  cited,  or  which  a  painstaking 
research  has  brought  to  our  notice,  we  are 
confirmed  in  our  view  as  to  the  correct- 
ness and  soundness  of  the  principles  here- 
tofore announced  and  hereby  reaffirmed. 
Butterfield  Lumber  Co.  v.  Hart  man,  82 
Miss.  494,  100  Am.  St.  Rep.  644,  34  So. 
328;  Anderson  v.  Wilder,  83  Miss.  006,  35 
So.  875;  Stanford  v.  Eastabutchie  Lumber 
Co.  83  Miss.  478,  36  So.  10.  The  fact 
that  in  those  cases  the  proceeds  of  the 
timber  were  applied  to  the  improvement  of 
the  land,  or  the  payment  to  the  government 


of  the  purchase  money,  does  not,  as  con- 
tended by  appellants,  distinguish  them  from 
the  case  at  bar.  United  States  v.  Murphy, 
32  Fed.  383 ;  Teller  v.  United  States,  51  C. 
C.  A.  230,  113  Fed.  273.  The  general  prin- 
ciples of  law  herein  announced  support  and 
strengthen  the  conclusions  there  reached. 
The  true  rule  is  that  all  contracts  in  refer- 
ence to  homestead  allotments,  not  in  viola- 
tion of  express  statute  or  fundamental  prin- 
ciples of  public  policy,  though  made  prior 
to  grant  of  patent,  may,  after  the  title  is 
devested  from  the  government,  be  enforced, 
and  are  within  the  "  efficacious  reach  of 
the  doctrine  of  estoppel. "  We  hold,  there- 
fore, that  the  lease  for  turpentine  purposes, 
entered  into  by  and '  between  Hode  and 
appellee's  assignor,  is  valid  and  enforceable, 


year,  and  to  furnish  no  protection  to  the 
purchaser  who  cut  after  that  time.  Small  v. 
Small,  35  Me.  400.  The  court  said:  "The 
authority  of  the  county  commissioners  to  grant 
permits  was  manifestly  to  be  exercised  an- 
nually. They  could  not.  of  course,  sell  the 
timber  In  a  lump,  to  be  taken  away  in  an  in- 
definite period  of  time.  Their  authority  was 
determined  by  the  repealing  act  of  1848 ;  and 
the  plaintiffs,  claiming  title  under  the  land 
agent's  deed  of  December  12,  1850,  had  the 
paramount  and  only  valid  title  to  the  timber ; 
and,  according  to  the  agreement  of  the  parties, 
the  action  must  stand  for  trial." 

A  permit  from  the  railway  companies  was 
held  not  to  entitle  anyone  to  cut  timber,  or 
give  a  cause  of  action  against  those  who  inter- 
fered with  him,  where  It  was  cut  upon  a  town- 
ship designated  for  settlement,  under  Me.  act 
March  24,  1864,  and  Special  Laws,  vol.  0,  chap. 
401,  conveying  to  railroads  certain  lands,  and 
reserving  "  all  lands  set  apart  and  designated 
for  settlement  under  existing  laws."  Dunn  v. 
Burleigh,  62  Me.  24. 

And,  where  a  party  assigned  a  parol  license 
from  an  agent  of  the  state  to  cut  timber,  and 
took  a  note  thereunder,  it  was  held  that  be 
could  not  recover  upon  the  note,  as  the  agent 
of  the  state  bad  no  authority  to  grant  the  per- 
mit. Long  v.  Hopkins,  50  Me.  318.  In  this 
case  the  plaintiff  had  been  informed  by  the 
land  agent  that  the  legislature  had  repealed  the 
law  authorizing  such  permits. 

So,  a  permit  by  the  commissioners  of  the 
state  land  office  to  cut  timber  on  public  land 
was  held  to  constitute  no  defense  to  an  action 
of  claim  and  delivery,  where  Minn.  Gen.  Stat. 
1894,  |  4012,  provided  that  only  timber  could 
be  cut  that  is  liable  to  waste.  The  estimate 
should  have  been  approved  by  the  governor, 
treasurer,  and  commissioners  officially ;  but  evi- 
dence of  good  faith  was  held  competent  in 
estimating  the  value  of  the  logs.  State  v. 
Shevlln-Carpenter  Co.  62  Minn.  99,  64  N.  W. 
81. 

So,  in  Potter  v.  United  States,  58  C.  C.  A. 
231,  122  Fed.  40,  it  was  held  that  a  permit 
to  cut  timber,  given  by  a  special  agent  of 
the  government,  was  no  defense  to  an  action 
for  conversion,  where  the  agent's  authority 
was  not  shown. 

A  licensee  from  a  land  agent  brought  an 
action  of  replevin  for  timber  cut  and  held 
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by  a  purchaser  of  the  land  who  bad  not  ob- 
tained a  patent.  It  was  held  that  the  plain- 
tiff's timber  license  was  Insufficient  to  maintain 
the  action,  but  the  defects  might  be  supplied 
on  another  trial,  and  that,  if  the  license  was 
duly  authorized,  It  would  not  be  revoked  un- 
til the  patent  Issued.  Farquharson  v.  Knight, 
25  U.   C.  Q.   B.   413. 

In  an  action  on  a  note,  a  plea  of  equitable 
set  off  that  the  note  was  given  for  the  right 
to  cut  timber,  and  was  obtained  by  false  rep- 
resentations to  the  effect  that  plaintiff  had  the 
right  to  sell  the  privilege,  when  in  fact  some 
of  the  land  was  Crown  land,  was  held  to  be 
Insufficient,  and  to  show  only  a  partial  failure 
of  consideration.  It  should  have  shown  a 
readiness  to  pay  for  the  timber  cut  on  the  un- 
titled lots,  or  a  tender  of  the  timber  to  plain- 
tiff, and,  perhaps,  should  have  averred  that  no 
timber  was  cut  on  these  lands  since  the  dis- 
covery of  the  fraud.  Georgia  Bay  Lumber  Co. 
v.  Thompson,  35  U.  C.  Q.  B.  64. 

A  patentee,  located  under  Ont.  Rev.  Stat, 
chap.  24,  reserving  pine  timber  from  patents, 
but  whose  patent  did  not  issue  until  after  43 
Vict.  chap.  4  (Ont.),  reserving  pine  timber 
as  the  property  of  Her  Majesty,  was  held  to 
have  the  land  freed  from  alt  exceptions  not 
mentioned  in  his  patent,  and  from  aJl  priv- 
ileges to  a  licensee  to  cut  timber  in  making 
roads  for  licensee's  use,  where  the  license 
issued  after  the  date  of  the  patent.  Dunkln  v. 
Cockburn,  13  Ont.  Rep.  254,  Affirmed  in  15 
Ont.  App.  Rep.  493.  In  this  case  the  court 
said :  "  The  Crown  might,  no  doubt,  have 
granted  the  land  subject  to  the  reservation  and 
easement  mentioned  in  the  regulation,  but 
there  is  nothing  in  the  act  which  makes  It 
necessary  to  do  so,  or  which  imports  such  reg- 
ulation Into  the  patent." 

In  Parker  v.  Maxwell,  14  Ont.  Rep.  239, 
the  court  Bald ;  "  There  was  ample  time  for 
him  [the  located  to  get  all  proper  buildings 
erected  on  the  land,  and  the  facts  and  pleadings 
do  not  present  for  determination  the  point 
adverted  to  by  Wilson,  Ch.  J.,  in  Dunkin  v. 
Cockburn,  13  Ont.  Rep.  260,  where  he  remarks 
that  the  locatee  would  hove  the  right,  as 
against  the  licensee,  to  restrain  him  from  cut- 
ting more  pine  trees  than  would  leave  suffi- 
cient for  the  purpose  of  building  and  fencing 
on  the  land." 

An  agreement  by  the  commissioner  of  Crown 
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and  that  the  doctrine  of  estoppel  applies, 
and  protects  appellee  in  the  full  and  un- 
disturbed enjoyment  of  its  rights  there- 
under. 

In  view  of  the  importance  of  the  ques- 
tion, the  earnest  arguments  of  counsel,  and 
the  statement  that  this  was  a  test  case 
submitted  so  that  the  opinion  herein  might 
serve  as  a  guide  in  the  decision  of  numerous 
others,  we  have  based  this  opinion  upon  the 
general  principles  of  law  applicable  to  all 
similar  cases.  In  the  instant  case  the  cor- 
rectness of  the  conclusion  is  confirmed  and 
assured  by  the  consideration  that  the  lease 
in  question  was  only  for  a  term  of  three 
years  after  the  boxes  were  cut,  and  con- 
tained no  stipulation,  and  the  pleadings 
contain   no   affirmative  allegation  that  the 


use  of  the  timber  under  the  lease  was  to 
begin  before  the  final  perfecting  of  the 
title,  or  that  in  fact  any  timber  was  boxed 
or  cut  until  after  title  was  devested  from 
the  government.  While  these  considera- 
tions are  absolutely  decisive  of  the  ques- 
tions presented  by  this  record,  we  prefer  to 
base  our  decision  upon  the  general  proposi- 
tions  hereinbefore   announced. 

From  the  foregoing  considerations,  it  fol- 
lows that  the  action  of  the  chancellor  in 
refusing  to  dissolve  the  injunction  teas 
correct,  and  is  affirmed,  and  the  case  re- 
manded for  further  proceedings  in  accord- 
ance herewith. 

Writ  of  error  dismissed  by  Supreme 
Court  of  United  States  May  29,  1905. 


lands,  at  the  time  of  an  application  for  a 
patent,  that  the  land  should  be  granted  sub- 
ject to  a  timber  license  then  In  force,  and  to 
a  renewal  of  such  license,  was  unauthorized, 
and  the  licensee  was  held  not  protected.  In 
Contois  v.   Bonfleld,  27  U.  C.  C.   P.  84. 

In  Shalrp  v.  Lakefleld  Lumber  Co.  17  Ont. 
App.  Rep.  322,  It  was  said  :  "It  Is  remarkable 
that  In  Contois  v.  Bonfleld.  25  U.  C.  C.  P.  39, 
and  s.  c.  In  this  court,  27  U.  C.  C.  P.  84,  the 
order  in  council  of  the  27th  of  May,  1869,  was 
not  referred  to,  or  relied  upon  in  behalf  of  the 
plaintiff,  although  it  was  then  in  force,  and, 
If  valid,  would  have  entitled  the  plaintiff  to 
recover.  In  that  case  the  cutting  was  done 
by  the  licensee,  under  a  license  of  the  year 
1873-4,  which  was  a  renewed  license  Issued 
within  the  first  year  after  the  sale  and  patent 
to  the  defendants ;  and  It  was  held  in  this 
court,  affirming  a  judgment  of  the  court  of 
common  pleas  on  a  demurrer,  that  the  renewed 
license  was  void  as  against  the  patentees, 
notwithstanding  an  agreement  in  writing  be- 
tween the  latter  and  the  commissioner  of 
Crown  lands  that  the  patent  should  be  sub- 
ject to  a  renewal  of  the  license." 

In  Beckwith  v.  M'Phellm,  7  N.  B.  501.  It 
was  held  that  the  party  licensed  to  cut  and 
carry  away  timber  could  maintain  an  action  on 
the  case  against  any  person  who  damaged  him 
by  wrongfully  entering  and  cutting  timber  on 
the  same  land.  The  court  does  not  discuss  the 
right  to  maintain  the  action  under  any  statute ; 
but  the  principal  question  In  the  case  was, 
whether  the  license  should  not  be  In  the  name 
of  the  Queen  and  under  the  Great  Seal,  or 
whether  It  was  sufficient  if  Issued  by  the 
government  of  the  Province  and  sealed  with  the 
official   seal. 

Under  Maine  Laws  1850,  chap.  196,  au- 
thorizing the  land  agent  to  sell  the  right  to  cut 
timber  on  lands  reserved  for  public  use  to 
the  persons  owning  any  township,  where  an- 
other person  purchased  from  such  agent.  It 
was  held  that  the  owner  of  a  township  was 
not  entitled  to  maintain  a  suit  to  enforce  a 
trust  under  such  right.  Coe  v.  Bradley.  49  Me. 
388.  In  this  case  it  was  held  that,  whether  the 
land  agent  had  authority  to  convey  to^  a  per- 
son not  a  part  owner  until  the  owner  refused 
to  purchase,  was  a  question  that  the  state 
might  raise. 

But,  under  Me.  Laws  1843,  chap.  31,  |  6, 
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authorizing  a  permit  to  be  given  for  cutting 
timber  on  public  land,  and  requiring  a  bond 
for  the  payment  of  stumpage,  it  was  held  that 
the  permit  was  evidence  of  a  license  from  the 
authorized  agent  of  the  state  to  cut  the  timber, 
and  that,  in  the  absence  of  evidence  to  the 
contrary,  it  would  be  presumed  that  a  bond 
was  taken.     Mason  v.  Sprague,  47  Me.  18. 

In  an  action  for  timber  taken  by  wilful 
trespass  from  Black  Hill  reserve,  it  was  held 
that  advice  of  counsel,  based  on  permission  of 
the  Secretary  of  the  Interior,  given  without 
authority,  prevented  the  act  from  being  a  wil- 
ful trespass;  and  that  the  defendant  would 
only  be  liable  for  the  value  of  timber  in  the 
trees.  United  States  v.  Homestake  Mln.  Co. 
54  C.  C.  A.  303,  117  Fed.  481. 

So,  where  a  party  wrongfully  cutting  Ilea 
from  public  lands  received  a  despatch  from 
the  commissioner  of  the  General  Land  Office, 
which  he  construed  gave  htm  the  right  to  pro- 
ceed with  the  cutting  of  ties  on  the  terms  re- 
ferred to  in  the  despatch,  it  was  held  that 
evidence  of  good  faith  in  relying  on  the  des- 
patch was  sufficient  to  go  to  the  Jury  on  the 
Issue  as  to  whether  the  defendant  was  a  wil- 
ful trespasser,  or  a  mistaken  or  unintentional 
trespasser.  In  subsequently  cutting  ties.  United 
States  v.  Teller,  45  C.  C.  A.  416,  106  Fed.  447. 
This  was  an  action  of  replevin. 

See  Boyd  v.  Link.  29  U.  C.  Q.  B.  365,  sabd- 
IX.  b. 

b.  Effect  of  license. 

Licenses  have  been  held  nonassignable,  and 
were  held  to  give  the  licensee  no  title  to  stand- 
ing trees  until  a  statute  was  passed  giving  pro- 
tection to  the  licensee.  A  timber  license  Is 
held  to  be  subject  to  a  prior  occupation  license. 
A  license  Is  controlled  by  the  government 
boundaries  describing  the  same,  until  changed 
by  the  government,  although  there  may  be 
error  In  the  survey,  and  a  license  is  con- 
trolled by  its  terms.  A  statute  requiring  a 
bond  limiting  the  use  of  the  cut  timber  is 
held  to  apply  to  renewals. 

A  license  from  the  Crown  to  cut  a  certain 
quantity  of  timber  on  certain  land  was  held 
nonassignable,  in  Sharp  v.  M'Keen,  4  X.  B. 
524. 

A  license  to  cut  a  certain  quantity  of  timber 
on  Crown  land  was  held  not  to  give  any  prop- 
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erty  In  the  standing  trees  and  to  give  the 
licensee  no  right  to  any  timber  cut  by  a 
stranger  without  authority.  Kerr  v.  Connell, 
2  N.  B.  133.  This  was  an  action  of  trover, 
and  the  plaintiff  was  nonsuited. 

So.  it  was  held  that  a  party  having  a  re- 
stricted license  to  cut  a  quantity  of  timber  of 
particular  dimensions  could  not  maintain  an 
action  of  trespass  against  another  party  for 
cutting  down  trees  on  the  land.  McLaren  v. 
Rice,  5  U.  C.  Q.  B.  151. 

And,  In  an  action  of  trespass,  by  a  licensee 
having  the  right  to  cut  a  limited  number  of 
trees  upon  land,  against  another  party  who 
also  claimed  a  license  to  cut  a  certain  number 
of  feet  of  timber  on  the  same  land.  It  was 
held  that  the  action  could  not  be  maintained, 
as  the  timber  belonged  to  the  Crown,  and  the 
license  did  not  grant  the  right  to  all  timber, 
but  only  to  a  certain  amount.  Monahan  v. 
Foley,  4  U.  C.  Q.  B.  129. 

And,  a  licensee  to  cut  timber  on  Crown  land 
was  held  to  have  no  Interest  in  the  land,  and 
not  to  be  able  to  maintain  trespass  against  a 
person  cutting  down  trees.  Breckenrldge  v. 
Woolner,  8  N.  B.  303.  But  since  this  deci- 
sion the  act  of  22  Vict.  chap.  23,  provides  a 
remedy,  by  trespass,  to  the  licensee  against 
any  person  cutting  or  carrying  away  any  tim- 
ber. 

Under  Quebec  Rev.  Stat.  5  1312,  C.  S.  C.  chap. 
23,  §  2,  providing  that  a  license  shall  vest 
In  the  holder  a  right  of  property  In  all  trees 
cut  by  any  other  person,  and  S  1313,  authoriz- 
ing the  licensee  to  seize  timber  found  in  the 
possession  of  any  unauthorized  person,  it  was 
held  that  such  licensee  could  not  recover 
against  the  locatee  for  cutting  timber  in  the 
process  of  clearing;  but  that  he  could  recover 
for  Interfering  with  the  licensee's  operations. 
Price  v.  Leblanc,  Rap.  Jud.  Quebec,  11  C.  S. 
30.  The  form  of  the  license  gave  the  licensee 
the  right  to  all  timber  cut  by  *'  others  in  tres 
pass ; "  and  It  was  held  that  the  locatee,  in 
the  bona  fide  work  of  clearing,  was  not  cut- 
ting In  trespass,  and  that  he  had  the  right  to 
sell  and  dispose  of  timber  cut  in  the  process  of 
clearing. 

And,  a  licensee  of  Crown  lands  was  held  en- 
titled to  recover  in  trespass  for  cutting  timber 
on  the  land,  although  he  did  not  Institute 
his  action  until  after  the  expiration  of  his 
term.  McLaren  v.  Ryan,  36  U.  C.  Q.  B.  307. 
The  court  said :  "  To  say  that  he  cannot  sue 
for  that  injury,  although  he  may  not  have  dis- 
covered who  the  trespasser  was  till  after  the 
end  of  his  own  license,  seems  as  much  against 
what  is  right  as  it  is  against  the  words  of  the 
statute, — that  the  license  shall  vest  In  the 
licensee  '  all  rights  of  property  whatsoever, 
In  all  trees,  timber,  and  lumber  cut  within  the 
limits  of  the  license  during  the  term  thereof,' 
and  '  to  prosecute  all  trespassers  and  other 
offenders  to  punishment,  and  to  recover  dam- 
ages, if  any.*  A  cause  of  action  once  vested 
cannot  be  taken  away  by  act  of  Parliament 
but  by  plain  language,  nor  by  the  other  party 
but  by  release." 

A  licensee  of  timber  lands  was  held  entitled 
to  recover  In  trover  for  timber  cut,  In  Boyd  v. 
Link,  29  U.  C.  Q.  B.  365.  In  this  case  the 
question  was  made  as  to  the  official  act  of  the 
Crown  timber  agent  to  issue  licenses,  and  this 
was  proved  by  his  evidence. 

The  holder  of  an  occupation  license  from  the 
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government  of  Quebec  was  held  entitled  to  an 
injunction  against  the  holder  of  a  subsequent 
timber  license,  although  there  was  some  ques 
tlon  as  to  the  right  of  the  Crown  to  grant  a 
location  ticket  within  a  forest  reservation.  Gll- 
mour  ▼.  Maurolt,  L.  R.  14  App.  Cas.  645.  The 
court  said :  "  Their  Lordships  consider  that 
this  Is  a  title  sufficiently  valid  and  a  posses- 
sion sufficiently  lawful  to  carry  with  it  the 
right  of  protection  by  Injunction  ;  and  that  the 
injunction  act  does  not  open  to  a  defendant  a 
door  of  escape  merely  because  he  may  be  able 
to  show  that  the  plaintiffs'  title  is  one  which 
cannot  be  made  good  against  all  other  persons." 

And,  the  holder  of  a  location  ticket,  having 
possession  of  the  land,  was  held  entitled  to  an 
injunction  against  parties  cutting  timber  under 
a  license  from  the  Crown,  but  which  license 
excluded  all  lands  for  which  a  location  ticket 
had  been  previously  granted.  GUmour  v.  Para- 
dls,  Montreal  L.  Rep.  3  Q.  B.  449. 

But  a  contract  by  an  order  In  council  for 
the  sale  of  land,  excepting  the  privileges  in 
current  licenses,  was  held  not  to  give  the  right 
to  an  Injunction  against  such  licensee  cutting 
timber  under  his  license.  Hall  v.  Canada 
Land  &  Colonization  Co.  8  Can.  S.  C.  631. 

And  a  permit  to  cut  a  certain  amount  of 
wood  and  ties  along  a  railroad  track  was  held 
not  to  give  an  exclusive  right  to  all  the  timber, 
and  did  not  justify  an  Injunction  against 
another  licensee  having  a  permit  for  the  same 
time  for  the  purpose  of  constructing  the  Cana- 
dian Pacific  Railway.  Slnnott  v.  Scoble,  11 
Can.   S.  C.  571. 

A  locatee  In  clearing  lands  reserved  some 
pine  trees  standing  thereon  which  were  cut 
by  a  licensee  of  the  Crown.  It  was  held  that 
the  locatee  could  cut  standing  pine,  in  the 
process  of  clearing,  or  could  cut  to  build  and 
fence ;  but,  if  not  so  cut,  it  belonged  to  the 
Crown,  and  Its  licensee  could  cut  them.  It 
was  further  held,  under  a  license  providing 
that  settlers  clearing  and  cultivating  shall  not 
be  interfered  with,  that  a  licensee  coul<J  not 
enter  and  cut  pine  on  a  tract  which  the  locatee 
was  clearing.  Parker  v.  Maxwell,  14  Ont.  Rep. 
239. 

The  boundary  lines  described  in  the  license 
control  until  changed  by  the  government,  al- 
though the  original  survey  may  have  been  in- 
correct. 

So,  where  a  license  was  granted  In  1850,  re- 
ferring to  a  boundary  made  in  1842,  and  the 
boundary  line  was  resurveyed  and  changed  in 
1867,  the  boundary  lines  being  the  limit  of 
two  adjoining  licensees,  it  was  held  that  the 
holder  of  one  license  could  not  recover  of  the 
holder  of  the  other  for  trespass  on  bis  land, 
committed  prior  to  the  last  survey,  as  the 
boundary  line  must  be  treated  as  the  true  line 
until  changed  by  the  government.  White  v. 
Dunlop,  27  U.  C.  Q.  B.  237. 

The  holder  of  a  timber  license  failed  to 
verify  his  boundaries,  and,  owing  to  a  mistake 
In  the  description.  Invaded  land  licensed  to 
another,  and  paid  him  for  certain  timber.  It 
was  held  that  the  party  who  was  deceived  by 
the  description  could  not  recover  damages  from 
the  government.  Grant  v.  Queen,  20  Can.  S. 
C.  297. 

A  party  acquiring  the  right  to  cut  timber  on 
230  acres  reserved  for  public  use,  excepted  In  a 
conveyance  of  23,000  acres  by  a  township,  was 
held  not  entitled  to   the  timber  on   the   other 
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land,  although  the  conveyance  should  have  ex- 
cepted 1,000  acres  reserved  for  public  use. 
Blake  v.  Bangor  Sav.  Bank,  76  Me.  377. 

Ont.  act  01  Vict.  chap.  9,  and  order  in  coun- 
cil 17  December,  1897,  prohibiting  a  license 
to  cut  timber  on  Crown  land,  unless  the  licensee 
obligates  himself  that  logs  shall  be  manufac- 
tured into  lumber  in  Canada,  was  held  to  apply 
to  renewals  Issued  after  the  act  of  licenses 
granted  before  the  passage  of  the  same. 
Smylie  v.  Queen,  31  Ont.  Rep.  202. 

In  an  action  by  a  timber  licensee  against  a 
railroad  company  for  cutting  timber  on  the 
land  licensed  to  him,  It  was  held  that  the  six 
months'  statute  of  limitations  applied.  Mc- 
Arthur  v.  Northern  &  P.  Junction  R.  Co.  17 
Ont.  App.  Rep.  86. 

A  patent  issued  In  November,  1888,  on  a 
location  and  purchase  in  1884,  without  res- 
ervation of  timber,  was  held  superior  to  a 
license  to  cut  timber,  issued  in  May,  1888. 
Shairp  v.  Lakefield  Lumber  Co.  17  Ont.  App. 
Rep.  322,  19  Can.  S.  C.  657.  The  order  In 
council,  April  3.  1880,  and  timber  regulations, 
May  27,  1869,  provide  that  pine  trees  shall 
be  reserved  and  subject  to  timber  licenses 
granted  within  three  years  from  date  of  sale ; 
and  "  all  trees  remaining  on  the  land  at  the 
time  the  patent  issues  shall  pass  to  the  pat- 
entee." In  this  case  the  license  was  dated 
three  years  after  the  sale. 

A  charter  to  a  railroad  company  is  held 
superior  to  a  subsequent  license  to  another 
party. 

So,  In  an  action  by  a  timber  licensee,  a  rail- 
road company  was  held  not  liable  for  cutting 
timber  under  a  railroad  charter  issued  prior 
to  the  confederation  authorizing  the  company 
to  fell  and  remove  any  trees  to  the  distance  of 
6  rods  on  either  side  of  the  railway.  Booth  v. 
Mclntyre,  31  U.  C.  C.  P.  183. 

c.    Termination  of  license. 

After  a  license  to  cut  timber  on  Crown  lands 
expired,  a  lot,  which  was  omitted  by  mistake, 
was  inserted.  This  was  held  to  give  the  licen- 
see no  right  to  cut  timber  thereon.  Muskoka 
Mill  &  Lumber  Co.  v.  McDermott,  21  Ont. 
App.  Rep.  129. 

And,  a  license  to  cut  timber  was  held  in- 
operative after  the  issue  of  the  patent,  al- 
though during  the  currency  of  the  license  year. 
Anderson  v.  Muskoka  Mill  &  Lumber  Co.  27 
T\  C.  C.  P.  180.  The  court  said :  "  The  letters 
patent,  as  the  act  of  1868  requires,  states  that 
they  are  granted  under  the  '  free  grantB  and 
homestead  act  of  1868.'  which  in  express 
terms  reserves  the  pine  trees  after  the  issuing 
of  the  license  of  occupation,  as  the  property 
of  Her  Majesty  only  until  the  Issuing  of  letters 
patent  granting,  when,  as  the  act  declares,  all 
pine  trees  remaining  shall  pass  to  the  patentee. 
I  am  clearly  of  opinion,  therefore,  that  the 
defendants  took  this  license  with  notice,  in 
law  and  in  fact,  that  the  lands  in  question 
were  located  upon  the  2d  of  August,  1870,  un- 
der the  act  of  1868.  and  that,  upon  the  Issu- 
ing of  letters  patent  to  the  locatee,  he  would 
eo  instanti  become  seised  of  all  the  pine  trees 
growing  on  the  lot." 

The  organization  of  n  township  for  election 
purposes  was  held  to  terminate  the  right  to  cut 
timber  under  Me.  Rev.  Stat.  1857,  chap.  5, 
ft  11,  authorizing  the  land  agent  to  sell  the 
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right  to  cut  timber  upon  townships  until  they 
are  organized ;  and  the  land  agent  of  the 
state  was  entitled  to  recover  in  replevin. 
Bragg  v.  Burleigh.  61   Me.  444. 

But  a  license  to  cut  timber,  under  consol. 
stat.  chap.  23,  authorizing  a  license  to  cut 
timber,  was  held  to  have  the  effect  of  a  grant 
of  the  timber  cut.  and.  although  not  under 
seal,  was  not  revoked  by  the  Issuing  of  a 
patent  for  the  land.  McMullen  v.  Macdonell, 
27  U.  C.  Q.  B.  36. 

An  application  for  timber  license  was  filed, 
but  not  accepted  until  the  land  was  resurveyed, 
in  1861.  The  applicant  assigned  his  interest, 
and,  on  a  suit  in  1884  by  the  applicant  and  his 
assignee  against  the  Queen,  it  was  held  that 
there  was  no  laches  or  abandonment  and  that 
a  license  should  Issue.  McArthur  v.  Queen, 
10  Ont.  Rep.  191. 

X.  Timber  culture  act. 

In  Carner  v.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
43  Minn.  375,  45  N.  W.  713,  it  was  held,  un- 
der act  of  Congress,  March  13,  1874.  known 
as  the  "  Timber  Culture  Act."  that  a  party  who 
had  entered  land  at  the  Land  Office  was  en- 
titled to  recover  for  Injury  to  his  trees  de- 
stroyed by  fire  by  a  railroad.  The  court  said: 
"  As  again  at  the  United  States,  he  may  not 
have  a  right  to  cut  the  trees  for  removal  and 
sale,  or  for  any  purpose  other  than  the  proper 
cultivation  t>f  the  land.  His  rights  are  anal- 
ogous to  those  of  one  In  under  a  contract  to 
purchase :  In  which  case  the  vendor  might 
ordinarily,  unless  the  contract  provided  other- 
wise, prevent  the  commission  of  waste.  But, 
as  against  third  persons,  he  is  the  owner.  It 
is  true  the  party  entering  the  land  may  for- 
feit his  rights  to  the  United  States  by  failure 
to  perform,  until  the  end  of  the  eight  years, 
the  requirements  of  the  act.  But  certainly, 
until  such  forfeiture,  he  has  a  right  of  redress 
for  any  Injury  to  his  property  In  the  land." 

XI.  Mineral   lands. 

a.  Act  of  1878,  chap.  ISO. 

1.  Generally. 

Act  of  Congress,  June  3,  1878  (20  Stat, 
at  L.  88,  chap.  150,  U.  S.  Comp.  Stat.  1901,  p. 
1528),  authorizes  citizens  of  Colorado,  Nevada 
territory,  New  Mexico,  Arizona,  Utah,  Wyom- 
ing, Dakota,  Idaho,  Montana,  and  "  all  other 
mineral  districts  of  the  United  States  "  to  fell 
and  remove,  for  building,  agricultural,  min- 
ing, or  other  domestic  purposes,  trees  on  public 
lands  being  mineral  and  not  subject  to  entry, 
except  for  mineral  entry,  In  such  districts 
where  such  persons  reside,  subject  to  the  rules 
of  the  Secretary  of  the  Interior. 

This  act  is  held  to  apply  to  Colorado  or 
Montana,  but  not  to  California  or  Oregon.  It 
does  not  authorize  the  use  of  wood  on  locomo- 
tives. The  privileges  granted  are  held  to  ex- 
tend to  adjacent  land,  and  to  apply  to  aliens. 
It  was  held  applicable  although  no  mineral 
may  be  found  on  the  land,  where  there  were 
indications  of  mineral  deposits.  Honest  belief 
as  to  the  right  to  cut  timber  under  the  act 
may  reduce  damages.  An  occupant  has  no 
right  to  strip  land  of  timber,  using  this  act 
as  a  mere  pretext. 
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So,  in  a  prosecution  for  cutting  timber  on 
land  in  Colorado,  It  was  held  that  this  act, 
authorizing  cutting  timber  on  mineral  lands, 
applied.  Stubbs  v.  United  States,  44  C.  C. 
A.  292,  104  Fed.  988. 

So,  where  a  party  claimed  the  right  to  cut 
timber  under  this  act,  It  was  held  to  be  a  good 
defense,  In  an  action  for  unlawfully  cutting 
timber,  that  it  was  cut  for  such  purposes  in 
the  territory  of  Montana,  and  that  none  of  It 
was  cut  for  export  or  exported  from  said 
territory,  and  that  the  land  was  mineral  land. 
United  States  v.   Lynde,   47  Fed.   297. 

And  this  act  was  held  to  confer  the  privilege 
of  cutting  timber  on  adjacent  lands  under  such 
regulations  as  would  preserve  the  timber  for 
the  benefit  of  the  inhabitants  connected  with 
the  mining  industry.  It  was  further  held,  in 
an  action  for  the  value  of  the  timber  cut, 
that  the  defendant  must  show  that  it  was 
taken  for  the  purposes  prescribed  by  the 
act,  and  in  the  manner  directed  by  the  Secre- 
tary of  the  Interior.  United  States  v.  Basic 
Co.  57  C.  C.  A.  624,  121  Fed.  504. 

In  United  States  v.  Copper  Queen  Consol. 
Min.  Co.  185  U.  S.  495,  46  L.  ed.  1008,  22  Sup. 
Ct.  Rep.  761,  which  was  an  action  for  the  con- 
version of  timber  cut  on  public  lands,  where 
the  defense  was  that  It  was  cut  under  act  of 
Congress,  June  3,  1878  (20  Stat,  at  L.  88, 
chap.  150,  U.  S.  Comp.  Stat.  1901,  p.  1528), 
authorizing  cutting  timber  on  mineral  lands, 
the  defendant  had  a  verdict.  On  appeal,  the 
bill  of  exceptions  was  held  imperfect,  and  the 
case  was  affirmed. 

So,  It  was  held  that  the  government  could 
not  recover  for  timber  cut,  where  the  land 
was  broken  and  rocky,  with  indication  of  being 
mineral,  and  the  plat  of  government  survey 
was  returned  as  mineral  lands,  although  no 
mines  were  located  on  it,  but  some  were 
found  within  a  few  miles.  United  States  v. 
Edwards,  38  Fed.  812.  The  court  said;  "They 
are  unfit  for  cultivation  and  for  pasturage,  and 
are  not  subject  to  entry  under  the  pre-emption 
or  other  laws  relating-  to  agricultural  lands. 
It  Is  conceded  that  the  timber  was  taken  and 
used  for  the  purposes  mentioned  In  the  act ; 
and  the  defendant  is  a  citizen  of  the  state,  and 
thus  entitled  to  the  benefit  of  Its  provisions." 

And  it  was  held  that  the  government  could 
not  maintain  an  action  of  replevin  for  wood 
cut  upon  land  which  was  properly  classified 
and  recognized  as  mineral  land.  United  States 
v.  Richmond  Min.  Co.  40  Fed.  415.  The  court 
said :  "  On  the  part  of  the  defense,  it  was 
shown  that  this  wood  was  cut,  if  not  wholly 
within  the  limits  of  an  organized  '  mining  dis- 
trict,' yet  certainly  adjacent  thereto,  and  much 
of  it  not  far  from  known  and  recognized  mines, 
and  all  within  what  is  commonly  known  and 
recognized  as  a  mineral  region, — a  tract  of 
country  where  mines  have  been  found,  and 
may  be  sought  for  with  reasonable  hope  of 
success." 

In  the  above  case  the  United  States  sued  In 
replevin  for  10,000  bushels  of  charcoal  made 
from  wood  which  was  cut  on  mineral  land  in 
the  state  of  Nevada.  The  Richmond  Mining 
Company  was  engaged  In  the  business  of  min- 
ing, purchasing,  and  reduction  of  ores,  and 
bought  the  charcoal  to  be  used  in  the  reduc- 
tion of  ores  and  refining  the  product  thereof. 
It  was  held  that  such  use  was  a  domestic 
purpose  within  the  meaning  of  the  statute,  and 
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that,  if  reducing  ores  by  melting  or  furnace 
process,  and  refining  the  bullion,  is  not  prop- 
erly a  part  of  mining,  "  It  Is  certainly  inci- 
dent to  it,  and  connected  closely  with  it." 

But,  the  purchase,  by  a  railroad  company,  of 
wood  severed  from  public  mineral  lands,  to  be 
used  upon  Its  locomotives,  was  held  to  be 
unlawful ;  and  the  government  could  recover 
the  value  of  such  wood ;  and  the  defendants 
could  not  justify  under  act  of  Congress,  June 
3,  1878  (20  Stat,  at  L.  88,  chap.  150,  U.  S. 
Comp.  Stat.  1901,  p.  1528),  authorizing  taking 
timber  from  mineral  lands :  "  Provided,  the  pro- 
visions of  this  act  shall  not  extend  to  railroad 
corporations."  United  States  v.  Eureka  &  P. 
R.  Co.  40  Fed.  419. 

In  an  action  for  damages  for  conversion  of 
lumber  from  timber  cut  on  public  lands,  it  was 
held  that  the  defendants  were  entitled  to  an 
instruction  that,  if  the  Jury  believed  that  the 
defendants  had  cut  and  taken  the  timber  un- 
intentionally, and  with  the  honest  belief  that 
they  were  exercising  a  right  under  act  of 
Congress  June  3,  1878  (20  Stat,  at  L.  88, 
chap.  150,  U.  S.  Comp.  Stat.  1901,  p.  1528), 
authorizing  the  cutting  and  removal  of  tim- 
ber from  mineral  lands,  they  were  only  liable 
In  damages  for  the  value  of  the  timber  in  its 
original  place.  Gentry  v.  United  States,  41  C. 
C.  A.  185,  101  Fed.  51. 

So,  In  an  action  to  recover  the  value  of 
timber  unlawfully  cut  from  public  land,  the 
defense  was  that  the  land  was  mineral  land. 
It  was  held  that  the  defendant  could  show, 
and  the  jury  could  consider,  the  question  of 
good  faith  ;  and.  If  In  good  faith,  the  damages 
should  be  for  the  value  of  the  timber  as  cut, 
and  not  as  manufactured.  United  States  v. 
Van  Winkle,  51  C.  C.  A  533,  113  Fed.  903. 

Whether  a  party  cutting  timber  on  mineral 
lands  was  a  wilful  trespasser  or  not,  was  held 
to  depend  upon  the  Intent  of  the  trespasser, 
due  to  his  ignorance  of  the  rules  of  the  Sec- 
retary of  the  Interior,  and  as  to  whether  or 
not  he  believed  that  he  had  a  residence  In 
South  Dakota  where  the  cutting  was  done,  In 
Powers  v.  United  States,  56  C.  C.  A.  128,  119 
Fed.   562. 

But  this  act  was  h*ld  not  to  apply  to  Cali- 
fornia. 

In  an  action  to  recover  lumber  manufactured 
from  timber  trees  unlawfully  cut  on  public 
lands  In  California,  the  defense  that  the  lum- 
ber was  cut  "  In  a  mineral  district  of  the 
United  States "  known  as  the  "  Georgetown 
Mineral  &  Mining  District,"  by  a  bona  fide 
resident  thereof,  and  on  mineral  land,  under  a 
license  by  virtue  of  the  act  of  June  3?  1878 
(20  Stat,  at  L.  88,  chap.  150,  U.  S.  Comp. 
Stat.  1901,  p.  1528),  was  held  to  be  no  de- 
fense, as  that  act  was  held  not  applicable  to 
California.  United  States  v.  Benjamin,  10 
Sawy,  264,  21  Fed.  285. 

And  this  act  was  held  not  applicable  to  the 
state  of  Oregon.  English  v.  United  States, 
54  C.  C.  A.  81,  116  Fed.  625,  Affirming  107 
Fed.  867 ;  United  States  v.  Smith,  8  Sawy. 
100,  11   Fed.  487. 

2.  Rules   of   the   Secretary    of   the   Interior. 

Some  of  the  rules  of  the  Secretary  of  the 
Interior  under  this  act  have  been  declared  In- 
valid, as  the  rule  prohibiting  the  use  of  tim- 
ber for  roasting  ore;   rule  prohibiting  the  re- 
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moval  of  timber;  rule  precluding  aliens  from 
using  timber ;  rule  in  regard  to  keeping  ac- 
count books.  But  the  latter  rule  was  applied 
to  one  case,  and  in  another  case  Its  validity 
was  not  decided.  The  rule  In  regard  to  size 
of  timber  that  may  be  cut  has  been  applied. 
The  defendant  pleading  justification  under  this 
act  has  the  burden  of  proof. 

Rule  7  was  held  Invalid. 

Under  this  act.  In  an  action  to  recover  for 
timber  cut  and  removed  from  mineral  lands  In 
the  territory  of  Arizona,  It  was  held  to  be  a 
good  defense  that  the  timber  was  used  by  the 
defendant  for  roasting  ore;  and  It  was  fur- 
ther held  that  the  rules  and  regulations  of 
the  Secretary  of  the  Interior,  No.  7,  provid- 
ing that  no  timber  Is  to  be  used  for  smelting 
purposes,  smelting  being  a  separate  and  dis- 
tinct industry  from  that  of  mining,  was  In  ex- 
cess of  his  authority  and  invalid.  United 
States  v.  United  Verde  Copper  Co.  196  U.  S. 
207,  49  L.  ed.  449,  25  Sup.  Ct.  Rep.  222. 
The  court  said :  "  The  Secretary  of  the  In- 
terior attempts,  by  it,  to  give  an  authoritative 
and  final  construction  of  the  statute.  This, 
we  think,  is  beyond  his  power.  Smelting  may 
be  a  separate  Industry  from  mining,  but  that 
does  not  deprive  it  of  the  license  given  by  the 
statute.  As  we  have  already  said,  the  general 
clause,  '  other  domestic  purposes  *  is  as  much 
a  grant  of  permission  to  the  industries  desig- 
nated by  it  to  use  timber  as  though  they  had 
been  especially  enumerated,  and  their  rights 
are  as  inviolable  as  the  rights  of  the  indus- 
tries which  are  enumerated.  The  industries 
meant  by  the  general  clause  may  receive,  In- 
deed, limitation  from  those  enumerated, — in 
other  words,  be  limited  to  the  conditions  ex- 
isting In  the  raining  states  and  territories 
when  the  statute  was  enacted ;  but  there  can 
be  no  doubt  that  smelting  has  such  relation. 
If  rule  7  Is  valid,  the  Secretary  of  the  Inter- 
ior has  power  to  abridge  or  enlarge  the  statute 
at  will.  If  he  can  define  one  term,  he  can 
another.  If  he  can  abridge,  he  can  enlarge. 
Such  power  is  not  regulation  ;  it  Is  legislation. 
The  power  of  legislation  was  certainly  not  in- 
tended to  be  conferred  upon  the  Secretary." 

And,  rule  5,  February  15,  1900,  Secretary  of 
Interior,  prohibiting  the  removal  of  timber  for 
sale  or  manufacture,  was  held  to  contravene 
act  of  Congress.  June  3.  1878  (chap.  150,  20 
Stat,  at  L.  88,  IT.  S.  Comp.  Stat.  1901,  p. 
1528),  providing  for  taking  timber  from  min- 
eral land  for  "  building,  agricultural,  mining, 
or  other  domestic  purposes."  United  States  v. 
Rossi.  66  C.  C.  A.  442,   133  Fed.  380. 

Part  of  rules  2  and  3  were  held  Invalid. 

This  act  was  held  not  limited  to  citizens,  but 
aliens  also  could  cut  timber.  It  was  also  held 
that  mineral  must  exist  In  such  quantity  as  to 
justify  development,  and  that  the  Secretary  of 
the  Interior  could  not  limit  the  operation  of 
the  act  by  his  rule  2,  limiting  the  act  to 
"  strictly  mineral  land  "  and  rule  3,  excluding 
aliens  from  its  benefit.  United  States  v.  Cop- 
per Queen  Consol.  Min.  Co.  (Ariz.)  60  Pac. 
885. 

And  a  failure  to  comply  with  rule  4  was 
held  not  to  affect  the  title  to  the  timber. 

Under  this  act,  and  the  regulations  of  the 
Secretary,  August  5,  1886.  rule  4.  requiring  the 
persons  cutting  to  keep  a  record.  It  was  held 
that  cutting  by  ranchmen,  and  exchanging 
posts  with  a  trading  company  for  merchandise, 
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authorized  the  cutting,  although  they  were 
finally  sold  to  a  railroad  company.  United 
States  v.  Price  Trading  Co.  48  C.  C.  A.  331. 
109  Fed.  239.  The  court  said :  "  As  no  further 
facts  are  disclosed  by  the  record,  we  must  infer 
that  the  residents  referred  to  were  occupants 
of  small  tracts  of  land  In  Carbon  county ;  that 
they  were  engaged  In  mining  or  farming  on  the 
lands  which  they  severally  occupied;  that,  to 
maintain  themselves  and  their  families,  they 
severally  cut  small  quantities  of  cedar  posts 
on  the  land,  and  bartered  them  to  the  trading 
company  for  such  supplies  as  they  needed  ;  and 
that  the  latter  company  purchased  them  with 
the  expectation  of  selling  them  to  other  farmer* 
and  ranchmen  of  Carbon  county  for  fencing. 
Assuming  such  to  be  the  circumstances  under 
which  the  timber  was  cut  and  removed,  and 
that  it  was  taken  from  mineral  lands,  as  the 
Jury  appear  to  have  found,  we  think  that  the 
fact  that  no  record  was  kept  of  the  cutting 
did  not  of  Itself  impair  the  trading  company's 
title." 

But  obtaining  a  written  contract  for  the  sale 
of  timber  from  mineral  lands  three  months 
after  delivery  was  held  not  a  compliance  with 
the  rule  of  the  Secretary  of  the  Interior  pro- 
hibiting such  sale,  unless  a  written  agreement 
Is  made  that  the  timber  shall  not  be  used 
except  for  building,  agricultural,  mining,  or 
domestic  purposes  within  the  state  or  terri- 
tory, under  act  June  3,  1878  (20  Stat,  at  L. 
88.  chap.  150,  U.  S.  Comp.  Stat.  1901.  p. 
1528),  authorizing  taking  timber  from  mineral 
land.  United  States  v.  Gentry,  55  C.  C.  A. 
658,   119   Fed.   70. 

And,  under  an  indictment  for  cutting  timber 
on  mineral  lands  contrary  to  act  of  Congress. 
June  3,  1878.  It  was  held  that  the  Intention  of 
the  defendant  was  immaterial,  and  that.  If 
timber  was  cut  and  removed  from  public 
mineral  land  In  South  Dakota  for  other  than 
the  purposes  enumerated  In  the  statute,  the  de- 
fendant was  liable :  and  It  was  further  held 
that,  if  the  defendant  cut  and  removed  more 
timber  than  was  necessary  to  supply  his 
own  domestic  wants,  and  more  than  necessary 
to  supply  the  domestic  wants  of  those  to 
whom  he  sold  it.  as  shown  by  the  mutual 
written  statement  between  buyer  and  seller, 
as  provided  by  the  rules  and  regulations  of  the 
Secretary  of  the  Interior,  the  defendant  would 
be  liable.  United  States  v.  Reder,  69  Fed. 
965. 

Under  act  of  Congress,  June  3,  1878  (45th 
Cong.  2d  Sess.  chap.  150),  authorizing  citizens 
of  Montana  to  cut,  for  building,  agricultural, 
mining,  or  other  domestic  purposes,  timber  on 
mineral  lands,  subject  to  the  regulations  of  the 
Secretary  of  the  Interior,  the  Secretary  for- 
bade the  cutting  of  timber  under  8  inches  In 
diameter,  and  timber  was  cut  contrary  to  this 
regulation.  After  an  action  was  begun  to  re- 
cover the  value  of  such  timber,  the  Secretary 
modified  the  rules  so  as  to  allow  timber  to  be 
cut  which  was  less  than  8  Inches  In  diameter. 
It  was  held  that  the  modification  did  not  affect 
the  right  of  recovery  for  previous  violations 
of  the  law.  United  States  v.  Williams,  8  Mont. 
85.  19  Pac.  288. 

The  party  cutting  timber,  in  order  to  justify, 
must  plead  and  prove  that  he  Is  within  the 
provisions  of  the  act. 

So,  In  an  action  for  cutting  timber,  where 
the   defense   was   justification   under   20   Stat. 
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at  L.  88,  chap.  150,  U.  S.  Comp.  Stat.  1901, 
p.  1528,  giving  the  right  to  cut  timber  on 
mineral  lands  for  certain  purposed,  subject  to 
the  rules  of  the  Secretary  of  the  Interior,  It 
was  held  necessary  for  the  defendant  to  plead 
and  show  the  facts.  Whether  the  Secretary 
had  power  to  require  persons  Belling  cord  wood 
to  keep  account  books  was  not  decided.  Ad- 
vice of  counsel  as  to  the  right  to  cut  was  held 
admissible  in  evidence  in  mitigation  of  dam- 
ages. United  States  v.  Mullan  Fuel  Co.  118 
Fed.  663. 

And  under  act  of  Congress,  June  3,  1878 
(20  Stat,  at  L.  88,  chap.  150,  U.  S.  Comp. 
Stat.  1901,  p.  1528),  it  was  held  that  it  was 
only  lawful  to  cut  timber  upon  the  public 
mineral  lands  of  the  United  States  in  accord- 
ance with  the  act  of  Congress  and  the  rules 
and  regulations  prescribed  by  the  Secretary  of 
the  Interior  under  the  act,  and  that  the  burden 
was  upon  the  defendant  to  show  that  the  tim- 
ber was  lawfully  cut  or  removed.  United 
States  v.  Gumm  Bros.  9  N.  M.  611,  58  Pac. 
398. 

In  an  action  against  a  railroad  company  for 
negligently  destroying  by  fire  a  large  quantity 
of  cord  wood  cut  from  public  lands  and  banked 
on  public  lands  near  a  railroad,  the  title  of 
plaintiff  was  denied.  It  was  held  that,  if 
the  plaintiff  claimed  title  under  act  of  Con- 
gress, June  3,  1878  (20  Stat,  at  L.  88,  chap. 
150,  U.  S.  Comp.  Stat.  1901,  p.  1528),  au- 
thorizing citizens  and  bona  fide  residents  of 
certain  states  and  territories  and  all  other 
mineral  districts  to  remove  timber  or  trees  on 
public  lands  that  were  mineral  lands  and  not 
subject  to  entry,  and  to  fell  and  remove  such 
timber  only  for  building,  agricultural,  mining, 
or  other  domestic  purposes,  under  rules  and 
regulations  prescribed  by  the  Secretary  of  the 
Interior,  the  burden  of  proof  was  upon  them  to 
show  that  they  came  within  the  provision  of 
that  act,  and  the  presumption,  in  the  absence 
of  evidence,  was  that  the  cutting  was  illegal. 
Northern  P.  R.  Co.  v.  Lewis,  162  U.  S.  366,  40 
L.  ed.  1002,  16  Sup.  Ct.  Rep.  831. 

See  Stubbs  v.  United  States,  49  C.  C.  A.  392, 
111  Fed.  366.  Overruling  44  C.  C.  A.  292, 
104  Fed.  988.  subd.  XI.  b. 

b.  Act  of  1878,   chap.  151. 

Act  of  June  3,  1878  (20  Stat  at  L.  89, 
chap.  151,  U.  S.  Comp.  Stat.  1901,  p.  1545), 
providing  for  the  sale  of  timber  lands  in  Cali- 
fornia, Oregon,  Nevada  and  Washington,  au- 
thorizes the  sale  of  timber  land  not  in  reserva- 
tions. Section  2,  provides  that  the  applicant 
shall  file  a  statement  that  the  land  contains 
no  valuable  deposit  of  gold,  silver,  cinnabar, 
copper,  or  coal,  and  S  4,  that  It  shall  be  un- 
lawful to  cut  any  timber  on  any  lands  of  the 
United  States  In  said  states  and  territory,  or 
remove  any  timber  with  intent  to  export  or 
dispose  of  the  same,  and  no  owner,  master,  or 
consignee  of  any  vessel  shall  knowingly  tran- 
sport the  same,  or  lumber  manufactured  there- 
from :  Provided,  that  this  shall  not  prevent 
any  miner  or  agriculturist  from  clearing  his 
land  in  the  ordinary  working  of  his  mining 
claim,  or  preparing  his  farm  for  tillage,  or 
from  taking  the  timber  necessary  to  support 
his  Improvements.  Section  5  provides,  that 
any  person  prosecuted  In  said  states  and  ter- 
ritories under  Rev.  Stat,  f  2461,  U.  S.  Comp. 
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Stat.  1901,  p.  1527,  who  is  not  prosecuted  for 
cutting  for  export,  may  settle  for  the  cutting 
at  $2.50  per  acre. 

Under  this  act,  the  cutting  of  timber  for 
sale  to  the  public  is  forbidden ;  and  timber 
cannot  be  cut  for  use  on  other  land.  The  cut- 
ting of  timber  must  be  subordinate  to  the  oc- 
cupancy of  the  land. 

So,  timber  cutting  upon  unoccupied  lands, 
for  sale  or  disposition  to  the  public,  was  held 
unlawful.  United  States  v.  Young,  8  Sawy. 
108,  11   Fed.  493. 

In  this  case  pre-emptors  located  their  mining 
claim,  and  afterwards  obtained  a  patent,  and 
claimed  to  have  cut  timber  from  mineral  lauds 
adjoining  their  mining  claim  for  building, 
mining,  agricultural,  and  domestic  purposes. 
It  was  held  that  the  defendants  were  author- 
ized to  cut  the  timber  upon  their  pre-emption 
and  mining  claim,  under  act  June  3,  1878, 
§  4  (20  Stat,  at  L.  89,  chap.  151,  U.  S.  Comp. 
Stat.  1901,  p.  1545)  ;  and  It  was  held  that,  If 
it  was  cut  prior  to  that  time,  the  defense  was 
good,  on  the  ground  that  Congress,  by  the 
enactment  of  the  pre-emption,  homestead,  and 
mining  laws,  has  so  far  modified  act  March  2, 
1831  (Rev.  Stat.  §  2461,  U.  S.  Comp.  Stat. 
1901,  p.  1527),  that  pre-emptors  and  others 
occupying  public  lands  under  such  laws  might 
cut  and  use  the  timber  thereon  for  the  pur- 
pose of  such  occupation. 

Timber  cannot  be  cut  for  fuel  to  be  used 
on  other  land. 

So,  In  an  action  to  recover  the  value  of 
wood  cut,  it  was  held  that  this  statute  pro- 
hibited the  cutting  or  taking  of  timber  for 
any  purpose  other  than  that  of  clearing  the 
land  of  the  agriculturist,  or  in  the  ordinary 
working  of  the  mining  claim  of  the  miner,  or 
for  the  purpose  of  supporting  the  necessary 
Improvements  of  each  ;  and  that  timber  could 
not  be  cut  from  public  lands  to  be  used  for 
fuel  In  running  a  quartz  mill  on  other  lands. 
English  v.  United  States,  54  C.  C.  A.  81,  116 
Fed.  625,  Affirming  107  Fed.  867. 

Timber  cutting  must  be  restricted  to  land 
occupied. 

So,  under  act  of  Congress,  June  3,  1878  (20 
Stat,  at  L.  89,  chap.  151,  U.  S.  Comp.  Stat. 
1901,  p.  1545),  providing  for  the  sale  of  tim- 
ber lands,  and  authorizing  the  miner  and 
farmer  to  cut  timber,  which  was  held  to  apply 
to  Oregon,  it  was  held  that  a  defense  to  an  ac- 
tion for  unlawfully  cutting  timber  on  the  pub- 
lic lands  In  this  state  must  show  that  it  was 
cut  upon  the  mining  or  farming  claim,  or 
land  of  the  defendant  In  the  ordinary  course 
of  working  the  same  or  preparing  it  for  til- 
lage, as  the  case  may  be,  or  that  It  was  taken 
from  the  public  lands  for  the  necessary  Im- 
provements thereon.  United  States  v.  Smith, 
8  Sawy.  100,  11  Fed.  487.  It  was  also  held 
that  a  plea  claiming  justification,  under  the 
act  of  June  3,  1878  (20  Stat,  at  L.  88,  chap. 
150,  U.  S.  Comp.  Stat.  1901,  p.  1528),  was 
Insufficient. 

And  cutting  timber  must  be  subordinate  to 
use  of  land. 

The  proviso  In  the  act  that  this  shall  not 
prevent  any  miner  or  agriculturist  from  clear- 
ing his  land,  or  taking  the  timber  to  support 
his  Improvements,  was  held  not  to  apply  to 
any  but  lawful  settlers  under  the  pre-emption 
or  mining  acts,  with  the  Intention  of  acquir- 
ing the  title  thereto ;  and  that  the  cutting  of 
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the  timber,  to  be  Justified,  must  be  subordinate, 
If  not  merely  Incidental,  to  the  mining  or  cul- 
tivation. United  States  v.  Williams,  18  Fed. 
475.  It  was  also  held  that  mining  or  cultiva- 
tion could  not  be  used  as  a  cloak  or  pretext 
for  the  cutting  of  timber,  and  that  the  pro- 
viso did  not  license  the  cutting  of  timber  for 
the  purpose,  or  with  the  intention,  of  disposing 
of  the  same ;  and  it  ought  not  to  be  allowed, 
except  upon  clear  proof  that  the  tillage  or  cul- 
tivation has  kept  pace,  acre  by  acre,  or  field 
by  field,  with  the  cutting  and  removal. 

Act  of  Congress.  August  4,  1802  (27  Stat 
at  L.  348,  chap.  375,  U.  S.  Comp.  Stat.  1901. 
p.  1434),  extending  the  act  to  include  all 
public-land  states,  was  held  to  include  Colo- 
rado ;  and  an  information  under  that  section 
was  held  good,  although  intended  to  tfave  been 
drawn  under  Rev.  Stat.  |  2461,  U.  S.  Comp. 
Stat  1901,  p.  1527.     See  subd.  II.  a. 

This  act  was  held  to  apply  to  California,  in 
United  States  v.  Benjamin,  10  Sawy.  264,  21 
Fed.  285,  the  court  saying:  "In  this  act  the 
right  is  limited  strictly  to  the  miner  and  agri- 
culturist, and  is  restricted  to  cutting  timber 
on  bis  own  mining  claim  or  farm,  and  to  the 
purpose  of  clearing  the  land  In  the  '  ordinary 
working  of  his  mining  claim.'  or  *  preparing 
his  farm  for  tillage.'  and  to  'taking  the  tim- 
ber necessary  to  support  his  improvements.*  " 

A  conviction  for  cutting  and  removing  tim- 
ber for  sale  was  held  proper,  and  an  Instruc- 
tion that  it  was  not  Important  whether  the 
land  on  which  the  timber  was  cut  was  mineral 
or  not,  was  held  not  prejudicial.  Stubbs  v. 
United  States,  49  C.  C.  A.  392,  111  Fed.  366. 
Overruling  44  C.  C.  A.  292.  104  Fed.  988.  The 
court  said :  "  The  privilege  conferred  by  the 
act  of  June  3.  1878  (20  Stat,  at  L.  88.  chap. 
150,  U.  S.  Comp.  Stat.  1901,  p.  1528),  upon 
citizens  of  the  United  States  residing  in  Colo- 
rado, Nevada,  and  certain  territories  therein 
named,  to  cut  and  remove  timber  for  building, 
agricultural,  mining,  and  other  domestic  pur- 
poses, providing  the  timber  Is  growing  on  min- 
eral lands,  or  on  lands  not  subject  to  entry 
except  for  mineral  entries,  was  not  repealed 
by  f  4  of  an  act  passed  on  the  same  day  (20 
Stat  at  L.  90,  chap.  151.  II.  S.  Comp.  Stat 
1901,  p.  1529),  nor  by  the  act  of  August  4, 
1892  (27  Stat,  at  L.  348,  chap.  375,  U.  B. 
Comp.  Stat.  1901,  p.  1434)  :  but  that,  notwith- 
standing the  two  later  acts  last  mentioned, 
the  privilege  exists,  and  may  be  exercised  on 
certain  conditions  prescribed  by  the  Secretary 
of  the  Interior."  In  this  case  the  land  entry 
had  been  made  by  a  sawmill  owner,  through 
one  of  his  employees,  and  the  timber  was  used 
at  a  sawmill  some  2  miles  distant,  and  there 
was  no  evidence  that  there  was  any  mineral 
on  the  land,  and  no  books  were  kept  according 
to  the  regulations  of  the  Interior  Department. 

In  a  prosecution  on  an  information,  under 
U.  S.  Rev.  Stat  1878,  f  2461,  U.  S.  Comp. 
Stat  1901,  p.  1527  (Act  June  3,  1878).  20 
Stat  at  L.  89,  chap.  151,  U.  S.  Comp.  Stat. 
1901,  p.  1545  (Act  August  4,  1892),  27  Stat 
at  L.  348.  chap.  375,  U.  S.  Comp.  Stat.  1901. 
p.  1434,  making  it  a  misdemeanor  for  any  per- 
son to  cut  timber  on  any  of  the  public  lands 
with  Intent  to  export  or  dispose  of  the  same, 
no  Justification  showing  lack  of  evil  intent 
could  be  Inferred  from  the  fact  thst  he  also 
owned  160  acres  of  these  lands,  and  cut  the 
timber  from  adjacent  lands :  and  It  was  further 
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held  that  It  was  no  excuse  that  the  violation 
of  law  was  approved  by  an  agent  of  the  United 
States,  and -proof  of  custom  to  violate  the  law 
was  no  justification.  Teller  v.  United  8tates, 
51  C.  C.  A.  230,  113  Fed.  273. 

An  indictment  under  act  of  Congress,  June 
3,  1878  (20  Stat,  at  L.  90,  chap.  151,  1  U.  S. 
Rev.  Stat  Supp.  168,  U.  8.  Comp.  Stat  1901. 
p.  1529),  entitled,  "An  Act  for  the  Sale  of 
Timber  Land  in  the  States  of  California, 
Oregon,  Nevada,  and  Washington  Territory," 
providing  that  It  shall  be  unlawful  to  cut  or 
destroy  any  timber  growing  on  lands  of  the 
United  States  In  said  states  and  territory,  or 
remove  the  same  with  intent  to  export  or  dis- 
pose of  the  sa me,  was  held  insufficient,  where 
it  did  not  allege  that  the  defendant  Intended 
to  export  or  dispose  of  the  timber  so  cut. 
United  States  v.  Hacker,  73  Fed.  292. 

In  United  States  v.  Scott,  39  Fed.  900.  it 
was  held  that,  under  the  act  of  Congress.  June 
3,  1878  (20  Stat,  at  L.  89,  chap.  151,  |  5:  1 
U.  S.  Rev.  Stat.  Supp.  167,  2d  e<L,  U.  S.  Corny. 
Stat.  1901,  p.  1545),  providing  for  the  pay- 
ment of  $2.50  per  acre  for  land,  such  payment 
would  relieve  the  defendant  from  a  criminal 
prosecution  under  U.  S.  Rev.  Stat,  f  2461, 
U.  S.  Comp.  Stat.  1901,  p.  1527;  but  that  he 
was  not  relieved  from  civil  liability  for  the 
value  of  the  timber  cut,  provided  this  shall 
not  be  construed  as  granting  the  title  to  said 
lands  for  said  payment.  The  court  said: 
"  Now,  what  is  the  subject-matter  of  f  5  of 
the  act  of  1878?  Manifestly,  by  the  terms  of 
the  statute,  persons  prosecuted,  and  the  lia- 
bilities for  which  they  are  prosecuted,  4  for 
violating  |  2461/  They  are  to  be  relieved 
from  '  further  prosecution  and  liability,'  under 
said  former  section.  It  would  be  a  strained 
construction,  to  extend  the  section  to  other 
civil  rights  of  .the  United  States,  not  specific- 
ally, or  at  all,  mentioned.  The  subject-matter 
of  the  provision  seems,  manifestly,  limited  to 
prosecutions  under  |  2461.  When  the  timber 
is  once  severed  from  the  land.  It  ceases  to  be 
a  part  of  the  realty,  and  becomes  personal 
property,  having  no  further  relation  to  the 
realty  whatever.  But  the  title  to  the  per- 
sonal property  Is  still  in.  the  United  States.** 

c.  Act  of  May  JO,  1878. 

In  United  States  v.  Nelson,  5  Sawy.  68.  Fed. 
Cas.  No.  15,864,  It  was  held  that,  under  U.  8. 
Rev.  Stnt  f  2319,  U.  S.  Comp.  Stat.  1901.  p, 
1424  (Act  May  10,  1872,  SI),  providing  that 
all  valuable  mineral  deposits  in  lands  belong- 
ing to  the  United  States  are  open  to  explora- 
tion and  purchase,  and  prescribing  the  condi- 
tions, an  occupant  had  the  right  to  cut  down 
trees  as  fast  as  mining  operations  progressed : 
but  whether  the  cutting  of  the  timber  was  a 
pretext  for  disposing  of  timber  was  a  question 
of  fact  to  be  determined  in  each  case.  The 
court  said :  '*  But  when  a  party  goes  beyond 
this,  and  removes  and  disposes  of  acres  of 
timber  In  advance  of  his  mining  operations, 
for  no  better  reason  than  that  '  It  is  better  * 
for  the  purpose  of  mining  to  remove  the  tim- 
ber 'so  far  in  advance  of  the  work  as  to  give 
opportunity  for  the  stumps  to  rot  *  before  the 
bank  on  which  they  'stand  Is  sluiced  or  dag 
down,  in  my  Judgment,  he  is  speculating  in 
United  States  timber,  rather  than  mining  for 
the  precious  metals." 


1904. 


Orrell  v.  Bay  Manufacturing  Co. 


909 


For  mining  cases,  see  McDonald  v.  Montana 
Wood  Co.  14  Mont.  88,  43  Am.  St.  Rep.  616, 
35  Pac.  668,  and  Rogers  v.  Soggs,  22  Cal.  444, 
subd.    Vl.b. 

XII.  Cutting    timber    on    reservation*. 

The  Federal  statutes  protect  timber  on  res- 
ervations, and  prohibit  the  cutting  and  carry- 
ing away.  But  such  statutes  were  held  not 
to  apply  to  a  party  carrying  away  timber  who 
did  not  encourage  the  cutting;  and,  where  In- 
dians were  allowed  to  dispose  of  dead  timber, 
parties  contracting  for  such,  and  cutting  15,- 
000,000  feet  in  excess  of  contract,  were  held 
trespassers.  The  cutting  of  timber  on  state 
reservations  Is  unlawful. 

U.  8.  Rev.  Stat.  *  5388  (amended  June  4, 
1888,  25  Stat,  at  L.  166,  U.  S.  Comp.  Stat. 
1901,  p.  3649),  providing  that  any  person  who 
unlawfully  cuts,  or  aids  in  cutting,  or  wan- 
tonly destroys,  any  timber  standing  on  land 
reserved  for  military  or  other  purposes,  or 
upon  any  Indian  reservation,  or  land  belong- 
ing to  or  occupied  by  any  tribe  of  Indians 
under  authority  of  the  United  States,  shall 
pay  a  fine  of  not  more  than  $500,  and  be  im- 
prisoned not  more  than  twelve  months,  was 
held  to  sustain  the  conviction  of  an  Indian 
under  an  indictment  for  cutting  and  carrying 
away  timber  from  unallotted  lands  of  an  In- 
dian reservation  in  Wisconsin ;  but  was  held 
not  to  apply  to  the  party  who  removed  the 
timber,  where  the  evidence  failed  to  show  that 
he  either  aided  or  encouraged  the  party  who 
cut  the  timber.  United  States  v.  Konkapot, 
43  Fed.  64.  The  court  said :  "  Miller  was 
not  a  party  to  the  cutting  of  the  trees.  He 
simply  removed  some  of  the  trees  that  Kon- 
kapot had  cut  and  left  lying  on  the  ground 
some  months  before.  The  evidence  shows  that 
Konkapot  felled  the  trees,  and  Miller  removed 
part  of  them,  and  it  fails  to  show  that  either 
aided  or  encouraged  the  other.  The  Indict- 
ment la  for  cutting  and  carrying  away  timber, 
and  f  5388,  In  both  Its  original  and  amended 
form.  Is  for  unlawfully  cutting  or  wantonly 
destroying  standing  timber.  Miller  did  not  re- 
move standing  timber  from  the  reservation  to 
build  a  house  upon  his  allotted  tract,  and,  if 
he  had  done  so,  he  would  not  have  been  guilty 
of  wantonly  or  otherwise  destroying  it.  It  Is 
Insisted  by  the  attorney  for  the  government 
that  Indian  reservations  were  embraced  in  { 
5388  as  It  originally  stood,  such  being  land  of 
the  United  States  reserved  for  other  than  mili- 
tary purposes.  If  that  construction  be  cor- 
rect, the  section  was  not  enlarged  or  broad- 
ened by  the  amendment  of  1888.  It  Is  plain 
that,  by  cutting  trees  on  the  reservation,  Kon- 
kapot brought  himself  within  the  letter  of  the 
section  as  amended." 

Under  act  of  Congress.  February  16,  1889, 
(25  Stat,  at  L.  673,  chap.  172),  authorizing 
the  President  to  allow  Indians  residing  on  res- 
ervations to  cut  and  dispose  of  dead  timber 
for  the  sole  benefit  of  such  Indians,  it  was 
held  that,  where  parties  had  contracted  with 
the  Indians  for  2,000,000  feet  of  lumber,  and 
then  cut  and  removed  17,000,000  feet  of  lum- 
ber, the  parties  concerned  were  all  trespassers. 
It  was  further  held  that  the  supervision  of  the 
cutting  of  the  timber  by  the  agent  of  the  In- 
dian Department  was  no  excuse.  The  court 
said :  "  It  will  be  observed  that,  by  this  stat- 
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ute,  no  general  authority  Is  given  to  Indians 
to  cut  timber  upon  their  reservations.  The 
act  contemplates  that  the  authority  shall  be 
temporary  only,  'from  year  to  year,'  and  It  is 
further  limited  to  'dead  timber  standing  or 
fallen,'  and  that  it  shall  be  disposed  of  solely 
for  the  benefit  of  the  Indian  or  Indians  to 
whom  the  authority  is  given.  .  .  .  Noth- 
ing can  be  plainer  than  that  there  was  no  in- 
tention on  the  part  of  Congress  or  the  Presi- 
dent to  authorize  promiscuous  logging  opera- 
tions, or  the  felling  of  live  standing  timber, 
or  that  a  few  Indians  should  be  permitted  to 
monopolize  the  proceeds,  but  that  they  should 
be  divided  among  the  Individuals  of  the  tribe 
in  proportion  to  the  scale  of  the  logs  banked 
by  each."  Pine  River  Logging  &  Improv.  Co. 
v.  United  States,  186  U.  8.  279,  46  L.  ed. 
1164,  22  Sup.  Ct.  Rep.  920.  It  was  further 
held  that  the  contract  with  the  Indians  for 
cutting  down  so  much  timber,  "  more  or  less," 
would  not  authorize  cutting  down  and  re- 
moving six  times  ttiat  amount. 

Am  where  ash  timber  was  wrongfully  taken 
by  Indians  from  their  reservation  and  sold  to 
a  third  party.  It  was  held  that  the  defendant 
who  purchased  the  same  with  no  notice  that 
the  prop  ty  belonged  to  the  United  States, 
and  with  no  intention  to  do  wrong,  must  re- 
spond to  the  same  rule  of  damages  as  his 
vendor  should  if  he  had  been  sued  in  an  ac- 
tion of  trover.  E.  E.  Bolles  Wooden-ware  Co. 
v.  United  States,  106  U.  S.  432,  27  L.  ed.  230, 
1  Sup.  Ct.  Rep.  398.  The  court  said:  "The 
timber  at  all  stages  of  the  conversion  was  the 
property  of  plaintiff.  Its  purchase  by  defend- 
ant did  not  devest  the  title,  nor  the  right  of 
possession.  The  recovery  of  any  sum  what- 
ever is  based  upon  that  proposition." 

Kan.  Gen.  Stat.  p.  1095.  chap.  113,  making 
it  a  misdemeanor  to  cut  down  and  carry  away 
timber  standing  on  the  land  of  any  other  per- 
son, was  held  to  apply  to  cutting  timber  on 
Indian  reservations.  State  v.  Herold,  9  Kan. 
194.  But  see  State  v.  Howard,  21  Tex.  416, 
subd.    II.   a. 

A  grant  was  made  by  the  state  of  Maine,  of 
a  township  of  land,  reserving  1,000  acres  for 
public  use,  under  Me.  Stat.  1828,  chap.  393, 
providing  for  the  reservation  of  1000  acres 
whether  timber  land  or  otherwise.  County 
commissioners  caused  the  reserved  land  to  be 
set  out  by  actual  location,  and  duly  entered 
in  the  records  of  the  district  court.  Lumber 
was  cut  upon  the  reserved  land,  and  was  seized 
by  the  acting  county  commissioners  and  sold  to 
a  purchaser.  It  was  held.  In  an  action  of  re- 
plevin, that  tue  purchaser  could  prove  by 
parol  that  the  county  commissioners  were  act- 
ing as  such  in  order  to  establish  his  title. 
Dillingham  v.  Smith,  30  Me.  370. 

And  where  a  township  in  Maine  was  granted 
by  the  commonwealth  before  the  separation, 
reserving  certain  lands  for  education  and  wor- 
ship. It  was  held  that  the  state  could  main- 
tain trespass  against  strangers  for  cutting 
trees  thereon.  State  v.  Cutler,  16  Me.  349. 

And  Maine  act  1850,  August  28.  chap.  196. 
authorizing  the  land  agent  to  sell  the  timber 
on  lands  reserved  for  public  use  in  unincor- 
porated townships,  was  held  to  include  a  lot 
reserved  "  for  the  benefit  of  public  education 
In  general."     Walker  v.  Lincoln.  45  Me.  67. 

In  People  v.  Turner.  117  N.  Y.  227,  15  Am. 
St.    Rep.    498,    22    N.    E.    1022,    affirming    49 
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Hun,  466,  2  N.  Y.  Supp.  253,  which  was  an 
action  under  N.  Y.  Laws  1885,  chap.  283,  f 
11,  providing  for  penalties  for  cutting  trees 
on  forest  reserve,  the  state  held  title  under  a 
tax  sale ;  and  the  question  of  title  was  the 
only  question  considered. 

See  United  States  v.  Cook,  19  Wall.  591,  22 
L.  ed.  210,  subd.  II. b;  United  States  v.  Blen- 
dauer,  122  Fed.  703,  subd.  Vl.a;  Gilmour  v. 
Maurolt,  L.   R.    14   App.   Cas.  645,  subd.  IX.b. 

XII I.  Summary. 

The  tendency  of  the  courts,  in  defining  and 
applying  the  term  "  timber "  as  used  in  the 
various  statutes,  has  been  to  give  It  such  a 
construction  as  will  sustain  the  spirit  of  the 
statute.  A  criminal  prosecution  may  be  main- 
tained, notwithstanding  there  may  be  a  civil 
remedy ;  and  the  converse  of  this  rule  also 
applies.  The  original  act  of  Congress  of  1817 
limited  the  prosecution  to  cutting  live-oak  or 
red-cedar  trees  on  lands  reserved  or  purchased 
for  the  use  of  the  navy.  On  March  2,  1831, 
the  act  was  enlarged,  prohibiting  the  cutting 
of  timber  from  other  lands  of  the  United 
States.  The  government  has  always  Insisted, 
and  successfully  maintained,  that  it  was  en- 
titled to  all  the  remedies  by  civil  actions 
against  timber  trespassers.  The  practice  of 
cutting  timber  without  leave  or  license,  on  the 
public  lands,  bad  become  so  universal  in  the 
large  forests  of  this  country  that  some  courts 
were  Inclined  to  hold  that  this  custom  was  in 
some  way  a  justification ;  but  it  is  not  any 
defense  to  a  criminal  prosecution  or  civil  ac- 
tion. In  regard  to  the  trespassers'  title,  the 
weight  of  authority  holds  that,  as  between  the 
trespassers,  the  party  In  possession  has  the 
best  title.  The  railroad  companies  and  their 
contractors  and  agents  have  done  much  to- 
wards stripping  the  forests  in  the  northwest. 
Some  charters  have  granted  them  the  right  to 
cut  timber  on  "  adjacent  "  lands,  and  this  is 
held  not  to  apply  to  lands  20  or  50  miles  away. 
The  government  cannot  prosecute  for  timber 
cutting  on  lands  granted  to  railroads  after  the 
grant  takes  effect,  until  a  forfeiture  of  the 
grant  Is  had.  A  settler  under  the  homestead 
or  pre-emption  law  is  held  entitled  to  cut  tim- 
ber, where  It  is  cut  for  the  purpose  of  clear- 
ing the  land  for  Improvement,  cultivation,  and 
occupancy.  The  rule  that  "  the  plow  must 
follow  the  ax,"  announced  in  some  cases,  has 
been  denied  in  others.  It  is  a  general  rule 
that  a  settler  has  no  right  of  action  against 
others  trespassing  upon  his  timber  until  he  has 
acquired  title,  In  the  absence  of  any  state  stat- 
ute giving  such  right.  The  weight  of  author- 
ity holds  that  a  homesteader  has  the  right  to 
cut  timber  for  turpentine  use ;  and  that  a 
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lease  made  by  him  before  he  acquired  a  patent 
will  be  held  valid  after  the  patent  issues. 
This  is  also  held  in  Obrbll  v.  Bat  Mfg.  Co. 
A  homesteader  or  settler,  acquiring  a  patent, 
is  held  entitled  to  all  the  timber  on  the  land 
as  of  the  time  of  his  application,  by  the  doc- 
trine of  relation  back.  This  does  not  apply 
where  the  entry  was  fraudulent  or  in  bad 
faith.  A  purchaser  of  public  land  Is  held  to 
acquire,  by  relation  back,  the  right  to  the  tim- 
ber from  the  time  of  bis  application  for  the 
purchase.  A  Wisconsin  statute  confers  the 
right  on  the  purchaser  to  recover  for  previous 
timber  trespassing.  Under  some  Canadian 
statutes,  it  seems  that  a  party  contracting 
for  the  purchase  of  public  lands  also  acquires 
the  right  to  prosecute  for  cutting  timber.  In 
Canada  and  in  some  of  the  states  of  this 
country  permits  have  been  issued  for  cutting 
timber  for  a  certain  time,  or  for  cutting  a 
limited  amount  of  timber.  The  value  of  such 
license  depe  s  on  the  authority  of  the  official 
granting  the  same ;  and  It  Is  generally  held 
that  the  license  does  not  give  title  to  stand- 
ing timber,  and  that  the  licensee  cannot  pros- 
ecute others  for  cutting  timber  In  the  absence 
of  a  statute ;  but  bis  license.  If  valid,  will  be 
protected  by  injunction  against  others  inter- 
fering with  its  operation.  A  statute  of  Can- 
ada provides  a  remedy  by  trespass,  to  the  li- 
censee, against  any  person  cutting  or  carrying 
away  timber.  The  act  of  Congress.  1878. 
chap.  150,  authorizes  citizens  of  certain  states 
and  other  mineral  districts  to  cut,  for  build- 
ing, agricultural,  mining,  and  other  domestic 
purposes,  trees  on  public  lands  being  mineral, 
and  not  subject  to  entry  except  for  minerals. 
This  act  hag  been  liberally  applied ;  but  It  is 
held  that  an  occupant  cannot  use  the  privileges 
as  a  pretext  for  stripping  land  of  timber. 
This  act  also  provides  that  the  timber  shall 
be  cut  under  the  supervision  of  the  rules  of 
the  Secretary  of  the  Interior.  Several  of  the 
rules  made  by  him  have  been  held  Invalid  as 
in  excess  of  his  authority, — the  rule  precluding 
aliens  from  using  timber:  rule  In  regard  to 
keeping  account  books ;  rule  prohibiting  the 
use  of  timber  for  roasting  ore.  The  act  of 
Congress.  June  3,  1878,  chap.  151,  prohibiting 
the  cutting  of  timber  on  United  States  lands, 
or  its  removal  with  Intent  to  export  or  dis- 
pose of  the  same,  provides  that  the  act  shall 
not  prevent  a  miner  or  agriculturist  from 
clearing  his  land  In  the  ordinary  working  of 
his  claim,  or  improving  his  farm.  Under  this 
act.  timber  cannot  be  cut  for  Bale  to  the  pub- 
lic, and  cannot  be  cut  for  use  on  other  lands, 
and  the  timber  cutting  must  be  subordinate  to 
the  use  of  the  land. 

I.  T. 
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C.  &  J.  MICHEL  BREWING  COMPANY 

v. 

STATE  of  South  Dakota  et  al. 

( S.  D ) 

1.  The  parties  cannot  stipulate  that 
the  Issues  of  a  cause  In  the  original 
Jurisdiction  of  the  supreme  court 
•hall  he  tried  by  the  court  when  the 
supreme  court  has  sent  the  cause  to  a  sub- 
ordinate court,  with  explicit  directions  to 
try  the  issues  of  fact  by  submitting  them 
to  a  Jury. 

2.  Payment  of  license  fees  by  one  who 
Insists  that  the  law  exacting:  them  Is 
unconstitutional  oannot  be  held  to  have 
been  made  under  a  mutual  mistake,  so  that 
he  is  not  entitled  to  recover  them  back  up- 
on that  ground  after  the  law  is  declared  to 
be  invalid. 

3.  Requiring:  a  foreign  corporation  to 
pay  a  license  fee  as  a  condition  pre- 
cedent to  the  sale  of  Its  product 
within  the  state,  or  subject  itself  to 
penalties  supposed  to  be  prescribed  by  a 
statute,  is  not  such  compulsion  as  will  en- 
title it  to  recover  the  amounts  paid  in  case 
the  statute  is  adjudged  to  be  unconstitu- 
tional. 

(April  4,   1905.) 

ACTION  to  recover  license  fees  alleged  to 
have  been  paid  under  protest.  Dis- 
missed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joe  Kirby  and  Miller  A 
Wolf  for  plaintiff. 

Mr.  A.  W.  Burtt  with  Mr.  Pbil©  Hall, 
Attorney  General,  for  defendant: 

There  was  no  duress,  nor  was  there  legal 
menace  of  such  a  character  as  to  render 
the  payment  of  these  taxes  involuntary. 

McCormick  v.  Volsack,  4  S.  D.  67,  55  N. 
W.  145;  Gregor  v.  Hyde,  10  C.  C.  A.  290,  27 
U.  S.  App.  75,  62  Fed.  107;  Mays  v. 
Cincinnati,  1  Ohio  St.  268 ;  Dickerman  v. 
Lord,  21  Iowa,  338,  89  Am.  Dec.  579; 
Phillips  v.  Jefferson  County,  5  Kan.  412; 

Note. — For  a  case  in  this  series  holding  that 
payment  in  excess  of  amount  constitutionally 
chargeable  for  a  license  fee  Imposed  under  an 
unconstitutional  ordinance  may  be  recovered 
back,  see  Harrodsburg  v.  Renfro,  51  L.  R.  A. 
897. 

As  to  right  to  recover  back  money  paid  for 
illegal  taxes,  see  Phelps  v.  "New  York,  2  L.  R. 
A.  626,  and  note;  Minnesota  eat  rel.  McCarty 
v.  Nelson,  4  L.  R.  A.  300,  and  note;  Wilson 
v.  Butler  County,  4  L.  R.  A.  589 ;  St.  James 
Educational  Institution  v.  Salem.  10  L.  R.  A. 
573  :  Hoefllng  v.  San  Antonio,  16  L.  R.  A.  608 ; 
Kelley  v.  Rhodes,  39  L.  R.  A.  594 ;  and  St. 
Anthony  &  D.  Elevator  Co.  v.  Soucle,  50  L.  R. 
A.  262. 
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Wabaunsee  County  v.  Walker,  8  Kan.  431 ; 
Kansas  P.  R.  Co.  v.  Wyandotte  County, 
16  Kan.  587 ;  Wolfe  v.  Marshal,  52  Mo.  167 ; 
Fleetwood  v.  'Sew  York,  2  Sandf.  475; 
Wessel  v.  D.  S.  B.  Johnston  Land  d  Mortg. 
Co.  3  N.  D.  160,  44  Am.  St.  Rep.  529,  54 
N.  W.  922. 

There  must  be  some  active,  impelling 
influence  by  this  duress  or  menace,  in 
consequence  of  which  the  party  is  forced 
to  pay  the  money.  Otherwise,  the  marking 
of  the  receipt  "  Paid  under  protest "  does 
not,  and  cannot,  render  the  payment  made 
an  involuntary  one. 

Powell  v.  St.  Croix  County,  46  Wis.  213, 
50  N.  W.  1013 ;  Rushton  v.  Burke,  6  Dak. 
478,  43  N.  W.  815;  Bucknall  v.  Story, 
46  Cal.  589,  13  Am.  Rep.  220:  Evans  v. 
Hughes  County,  3  S.  D.  244,  52  N.  W.  1062; 
Brumagim  v.  Tillinghast,  18  Cal.  265,  79 
Am.  Dec.  176;  Shane  v.  St.  Paul,  26 
Minn.  543,  6  N.  W.  349;  Baltimore  v. 
Lefferman,  4  Gill,  425,  45  Am.  Dec.  145; 
Cooley,  Taxn.  2d  ed.  p.  810;  2  Desty,  Taxn. 
pp.  791,  792;  Dickerman  v.  Lord,  21  Iowa, 
338,  89  Am.  Dec.  579;  Fellows  v.  School 
Dist.  yo.  8,  39  Me.  559;  Cunningham  v. 
Boston,  15  Gray,  468 ;  Schultz  v.  Culbertson, 
46  Wis.  313,  1  N.  W.  19. 

Mere  threats  are  not  coercion,  nor  are 
they  compulsion. 

2  Desty,  Taxn.  p.  796 ;  Bet ts  v.  Reading, 
93  Mich/77,  52  N.  W.  940;  22  Am.  &  Eng. 
Enc.  Law,  p.  628;  Wilson  V.  Pelton,  40 
Ohio  St.  306:  Clarke  v.  Stearns  County, 
66  Minn.  304,  69  N.  W.  25 ;  Wilmington  v. 
Wicks,  2  Marv.  (Del.)  297,  43  Atl.  173; 
Phelps  v.  New  York,  2  L.  R.  A.  626,  note, 
112  N.  Y.  216,  19  N.  E.  408;  Coburn 
v.  Xeal,  94  Me.  541,  48  Atl.  178;  Taber  v. 
Xew  Bedford,  177  Mass.  197,  58  N.  E. 
640;  Emery  v.  Lowell,  127  Mass.  138; 
Cook  v.  Boston,  9  Allen,  393;  Forbes  v. 
Appleton,  5  Cush.  115;  San  Francisco  d  N. 
P.  R.  Co.  v.  Dinwiddie,  8  Sawy.  312,  13 
Fed.  789;  Maxwell  v.  San  Luis  Obispo 
County,  71  Cal.  466,  12  Pac.  484;  Younger 
v.  Santa  Cruz  County,  68  Cal.  241,  9  Pac. 
103;  Dear  v.  Vamum,  80  Cal.  86,  22  Pac. 
76. 

Haney,  J.,  delivered  the  opinion  of  the 
court : 

It  is  established  by  the  pleadings  that  the 
plaintiff  is  a  Wisconsin  corporation  en- 
gaged in  manufacturing  and  selling  lager 
beer  and  other  malt  liquors;  that  to 
facilitate  the  sale  of  its  manufactured 
products  in  this  state  it  operated  ware- 
houses or  depositories  at  Sioux  Falls, 
Salem,  and  Redfield;  that  it  paid  the  state 
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as  license  fees,  under  the  provisions  of 
chapter  72,  p.  203,  Laws  1897,  $300,  about 
April  29,  1897,  and  $1,800  about  July  1st 
in  each  year  from  1897  to  1900,  inclusive; 
that  no  part  of  these  sums  has  been  re- 
paid; and  that  the  plaintiff's  claim  was 
presented  to  and  rejected  by  the  state 
auditor  before  this  action  was  commenced. 
The  law  under  which  these  license  fees 
were  collected,  so  far  as  applicable  to  non- 
resident manufacturers,  was  declared  to  be 
unconstitutional  on  December  4,  1900. 
State  V.  Zophy,  14  S.  D.  119,  86  Am.  St. 
Rep.  741,  84  N.  W.  391.  These  allegations 
of  the  complaint  are  denied  by  the  answer: 
"  (6)  That  each  and  all  of  said  payments 
so  made  by  this  plaintiff  as  aforesaid 
were  made  under  protest,  menace,  and 
duress,  and  in  especially  that  said  defend- 
ant did,  through  its  officers  and  agents, 
threaten  the  unlawful  confinement  of  the 
persons  of  the  agents  of  this  plaintiff  en- 
gaged in  handling  its  products  at  the  cities 
aforesaid,  and  did  threaten  to  arrest,  de- 
tain, and  confine  this  plaintiff,  through  its 
agents  and  servants,  under  such  uncon- 
stitutional law,  and  thereby  such  arrest  and 
confinement  would  be  fraudulent,  harass- 
ing, and  oppressive,  and  did  threaten  im- 
mediately to  close  up  and  to  seize  the 
property  of  this  plaintiff  in  this  state,  and 
sell  the  same,  and  prevent  this  plaintiff 
from  doing  business  in  this  state;  that  by 
such  acts  great  and  irreparable  injury 
would  have  been  done  to  the  plaintiff,  and 
in  especially  that  its  trade  in  its  products 
would  have  been  broken  up  and  dissipated 
to  others,  and  the  large  trade  which  plain- 
tiff had  by  long  and  energetic  effort  on 
its  part  and  expensive  advertising  built 
up  would  have  been  completely  lost,  the 
value  of  none  of  which  could  be,  with  a 
reasonable  degree  of  certainty,  established, 
and  by  reason  of  which  facts  great  and 
irreparable  injury  would  have  been  done  to 
this  plaintiff,  and  but  for  such  acts  and 
threats  on  the  part  of  the  said  defendants, 
as  aforesaid,  this  plaintiff  would  not  have 
made  said  payments.  (7)  If,  in  making 
any  of  the  payments  above  set  forth,  there 
was  an  apparent  consent,  such  payments 
were  made  under  a  mistake  sufficient  under 
the  laws  of  this  state  to  render  the  plain- 
tiff's apparent  consent  invalid,  and  in  es- 
pecially that  said  plaintiff  and  defendant, 
each  laboring  under  a  mutual  misappre- 
hension of  said  chapter  72  of  the  Laws  of 
1897,  and  believing  the  same  to  be  valid 
and  binding  law  of  this  state,  said  defend- 
ant, the  state  of  South  Dakota,  demanded 
from  this  plaintiff,  and  this  plaintiff  did 
make  the  payments,  as  aforesaid,  when  in 
truth  and  in  fact  said  law  was  invalid 
and  unconstitutional,  and  said  defendant 
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had  no  right  or  authority  to  receive  said 
sums  of  money  from  the  plaintiff.  (8) 
That  each  and  all  of  said  payments  made 
as  aforesaid  were  made  under  protest,  and 
with  notice  to  the  said  defendant  that,  if 
said  sums  were  accepted,  suit  would  be 
brought  to  recover  the  same  back." 

The  law  governing  these  original  actions 
against  the  state  provides  that  when  the 
defendant  has  answered  this  court  shall 
proceed  to  hear  and  determine  the  cause. 
If  an  issue  of  act  shall  arise  which  the  court 
shall  deem  necessary  to  be  tried  by  a  jury, 
it  shall  certify  such  issue  to  the  circuit 
court,  and  such  court  shall  proceed,  at  its 
next  regular  term,  to  try  the  same  by  jury 
as  in  other  cases.  Rev.  Code  Civ.  Proe. 
§  27.  Following  the  procedure  thus  pre- 
scribed, the  issues  made  by  the  pleadings 
in  this  action -were  certified  to  the  circuit 
court  within  and  for  Minnehaha  county. 
"  with  authority  and  direction  to  proceed 
at  the  next  regular  term  of  such  court  to 
try  such  issues  of  fact  by  submitting,  under 
proper  instructions,  to  a  jury  duly  im- 
paneled and  sworn,  as  in  other  cases,"  cer- 
tain specified  interrogatories.  Notwith- 
standing the  explicit  order  and  direction 
of  this  court  (which  constituted  the  only 
authority  of  the  circuit  court  to  act  in  the 
premises)  to  submit  the  issues  involved  to 
a  jury,  the  record  discloses  that  the  parties 
waived  trial  by  jury,  and  stipulated  that 
the  issues  of  fact  might  be  tried  by  the 
circuit  court.  Tt  requires  no  argument  to 
show  that  orders  of  this  court  cannot  be 
thus  modified  or  abrogated  by  the  parties. 
These  actions  cannot  be  maintained  against 
the  state  without  its  consent.  They  can 
be  prosecuted  only  in  the  mode  prescribed 
by  the  statute:  and  it  is  extremely  doubtful 
whether  issues  of  fact  in  such  cases  can  be 
determined  otherwise  than  by  this  court' 
itself,  or  by  a  jury  in  the  circuit  court  to 
which  such  issues  are  certified.  Whether 
this  be  so  or  not,  it  is  clear  that  consent 
of  parties  is  not  in  itself  sufficient  to  con- 
fer jurisdiction  upon  the  circuit  court  to 
determine  the  facts,  especially  where  this 
court  has  expressly  directed  that  they  shall 
be  determined  by  a  jury.  It  is  equally 
clear  that  a  judgment  in  this  action,  pred- 
icated upon  the  findings  of  the  learned 
circuit  court,  would  be  clearly  erroneous,  if 
not  absolutely  void.  Therefore  the  decision 
of  the  circuit  court  must  be  ignored,  and 
the  issues  again  certified,  or  this  court  itself 
must  proceed  to  hear  and  determine  the 
same.  As  all  the  evidence  taken  before 
the  circuit  court  was  preserved  and  has 
been  presented  in  the  form  of  a  bill  of 
exceptions,  it  has  been  deemed  advisable 
to  hear  and  determine  the  action  upon  such 
evidence. 
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An  examination  of  the  pleadings  will 
disclose  that  the  plaintiff  seeks^  to  recover 
upon  two  distinctly  inconsistent  grounds, 
namely:  .(1)  That  plaintiff's  payments 
were  made  under  compulsion  and  protest, 
with  notice  that  suit  would  be  brought  to 
recover  the  same;  and  (2)  that  they  were 
made  under  a  mutual  mistake  of  law,  the 
plaintiff  and  the  representatives  of  the 
state  believing  that  the  law  was  constitu- 
tional and  valid.  In  other  words,  plaintiff 
seeks  to  prove  that  the  payments  were  at 
the  same  time  both  involuntary  and  volun- 
tary. This  is  manifestly  impossible.  If 
the  payments  were  made  under  the  mistaken 
belief  that  the  law  was  valid,  they  could 
not  have  been  made  under  the  belief  that 
the  law  was  unconstitutional,  with  intent 
to  sue  for  their  recovery.  The  plaintiff 
should  have  been  required,  by  motion,  to 
elect  upon  which  of  these  inconsistent  theo- 
ries it  would  proceed.  That,  however,  was 
not  done,  so  the  evidence  will  be  considered 
with  reference  to  both  contentions.  From 
all  the  testimony  preserved  in  the  bill  of  ex- 
ceptions, this  court  finds  the  facts  to  be  as 
follows:  Each  payment  at  Sioux  Falls  was 
made  by  a  local  representative  of  the  plain- 
tiff, acting  under  its  instructions,  to  the 
county  treasurer,  upon  the  latter's  sugges- 
tion that  such  payment  was  necessary  to 
enable  the  plaintiff  to  continue  its  busi- 
ness. The  words  "  Paid  under  protest " 
were  noted  on  part  of  the  treasurer's  re- 
ceipts for  the  money,  on  request  of  the 
plaintiff's  local  representative.  Each  pay- 
ment at  Salem  was  made  under  substan- 
tially the  same  circumstances,  except  that 
the  words  "  Paid  under  protest "  were 
noted  on  the  treasurer's  receipts  at  his  own 
suggestion.  At  Redfleld  the  plaintiff  was 
represented  by  a  local  attorney,  who  con- 
tended that  the  law  was  invalid.  "  Various 
county  officers "  contended  "  it  read  plain 
enough  for  them,"  and  declared  that  the 
license  must  be  paid  or  plaintiff's  depot 
would  be  closed  and  its  agent  arrested. 
At  neither  place  was  any  one  arrested.  No 
legal  proceedings  were  ever  instituted  to 
enforce  the  law  against  the  plaintiff,  or  to 
punish  it  or  any  of  its  employees  for  its 
violation.  No  written  protest  was  ever 
filed  with  any  public  officer,  or  written 
notice  given  that  the  plaintiff  intended  to 
sue  for  the  recovery  of  the  sums  so  paid. 
In  each  instance  the  plaintiff,  by  its  duly 
authorized  agents,  made  the  necessary  ap- 
plication and  filed  the  necessary  bond 
required  by  the  statute.  No  action  or  pro- 
ceeding was  instituted  by  the  plaintiff  to 
determine  its  rights  or  recover  back  its  pay- 
ments until  the  present  action  was  com- 
menced, which  was  after  the  law  was  de- 
clared to  be  unconstitutional.  With  respect  j 
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to  one  payment  at  Red  field,  the  state's 
attorney  was  verbally  notified  that  the 
plaintiff  intended  to  sue  for  the  recovery 
of  the  payment  then  made. 

It  is  a  well-settled  and  universally  recog- 
nized general  rule  that  money  voluntarily 
paid  under  a  claim  of  right,  and  with 
knowledge  of  the  facts  on  the  part  of  the 
person  making  the  payment  or  affected  by 
it,  cannot  be  recovered  back  on  the  ground 
that  the  asserted  claim  was  invalid  or 
unenforceable.  22  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  609.  As  contradistinguished  from 
voluntary  payments,  it  is  equally  well 
settled  that  payments  coerced  under  duress 
or  unlawful  compulsion  may  be  recovered 
back.  Id.  p.  612.  As  it  appears  that  the 
plaintiff  in  this  case  was  represented  by 
counsel  who  insisted,  when  the  first  pay- 
ment at  Redfield  was  made,  that  the  law 
was  unconstitutional,  it  cannot  be  success- 
fully maintained  that  any  of  the  payments 
were  made  under  an  honest  belief  on  the 
part  of  the  plaintiff  that  the  law  was  valid : 
hence  it  cannot  be  said  that  a  mutual  mis- 
take of  law  existed,  and  the  only  question 
to  be  determined  is  whether  there  was  such 
compulsion  as  rendered  any  of  the  payments 
involuntary.  Claims  known  to  be  illegal 
by  the  parties  against  whom  they  are  as- 
serted may  be,  and  frequently  are,  paid 
voluntarily.  "  The  general  doctrine  has 
been  frequently  announced  that  a  payment 
is  not  to  be  regarded  as  compulsory  unless 
made  to  emancipate  the  person  or  property 
from  an  actual  and  existing  duress  im- 
posed upon  it  by  the  party  to  whom  the 
money  is  paid,  or  to  prevent  a  seizure  by  a 
party  armed  with  apparent  authority  to 
seize  the  property.  The  courts,  however, 
have  shown  a  tendency  in  the  later  decisions 
to  extend  the  doctrine  of  the  earlier  com- 
mon law  with  regard  to  .compulsory  pay- 
ment ;  and  at  the  present  time,  beyond  a  few 
general  principles,  they  do  not  attempt  to 
lay  down  any  definite  and  exact  rule  or 
universal  application  by  which  to  deter- 
mine whether  a  payment  is  voluntary  or 
compulsory.  By  the  very  nature  of  the  sub- 
ject this  cannot  be  done,  as  each  case  must 
depend  somewhat  upon  its  own  peculiar 
facts.  The  courts  have,  however,  by  a 
gradual  process  of  judicial  exclusion  and 
inclusion,  arranged  certain  classes  of  cases 
on  one  or  the  other  side  of  the  line."  Id. 
613.  Viewed  in  the  light  most  favorable 
to  the  plaintiff,  nothing  more  was  done  by 
any  authorized  representative  of  the  state 
than  to  threaten  a  resort  to  legal  proceed- 
ings in  the  event  of  the  plaintiff's  failure 
to  comply  with  the  statute.  It  has  been 
held  in  numerous  cases  that  threats  or 
apprehension  of  judicial  proceedings  to  en- 
force   the    payment    of    an    asserted    claim 
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will  not  prevent  the  payment  from  being 
considered  voluntary.  Emmons  v.  Scud- 
der,  115  Mass.  367;  Brazil  v.  Kress,  55 
Ind.  14:  Benson  v.  Monroe,  7  Cush.  125, 
54  Am.  Dec.  716;  Dicker  man  v.  Lord,  21 
Iowa,  338,  89  Am.  Dec.  579 ;  Vick  v.  Shinn, 

49  Ark.  70,  4  Am.  St.  Rep.  26,  4  S.  W. 
60;  Holt  v.  Thomas,  105  Cal.  273,  38  Pac. 
891 ;  Muscatine  v.  Keokuk  Northern  Line 
Packet  Co.  45  Iowa,  185;  Parker  v.  Lan- 
caster, 84  Me.  512,  24  Atl.  952;  Lester  v. 
Baltimore,  2tt  Md.  415,  96  Am.  Dec.  542; 
Wolfe  v.  Marshal,  52  Mo.  167;  Weber  v. 
Kirkendall,  44  Neb.  766,  63  N.  W.  35; 
Peebles  V.  Pittsburgh,  101  Pa.  304,  47  Am. 
Rep.  714:  St.  Anthony  d  D.  Elevator  Co. 
v.  Bottineau  County  (St.  Anthony  d  D. 
Elevator  Co.  v.  Soucie)  9  N.  D.  346,  50  L. 
R.  A.  262,  83  N.  W.  212.  The  reasons 
underlying  these  decisions  are  thus  stated 
in  Benson  v.  Monroe,  7  Cush:  125,  54  Am. 
Dec.  716:  lt  It  is  an  established  rule  of 
law  that  if  a  party,  with  a  full  knowledge 
of  the  facts,  voluntarily  pays  a  demand 
unjustly  made  on  him,  and  attempted  to 
be  enforced  by  legal  proceedings,  he  cannot 
recover  back  the  money,  as  paid  by  com- 
pulsion, unless  there  be  fraud  in  the  party 
enforcing  the  claim,  and  a  knowledge  that 
the  claim  is  unjust.  And  the  case  is  not 
altered  by  the  fact  that  the  party  so  pay- 
ing protests  that  he  is  not  answerable,  and 
gives  notice  that  he  shall  bring  an  action  to 
recover  the  money  back.  He  has  no  oppor- 
tunity, in  the  first  instance,  to  contest  the 
claim  at  law.  He  has,  or  may  have,  a  day 
in  court.  He  may  plead  and  make  proof 
that  the  claim  on  him  is  such  as  he  is  not 
bound  to  pay."  While  it  is  true,  as  coun- 
sel suggests,  that  the  doctrine  of  "  duress  " 
has  been  somewhat  extended  by  the  modern 
authorities,  yet,  under  no  rule,  even  the 
most  liberal,  can.  the  payment  of  a  claim 
be  rendered  involuntary  by  threats  to  en- 
force its  collection  in  court.  Cunningham 
v.  Minneapolis  Stock-Yards  &  Packing  Co. 
59  Minn.  325,  61  N.  W.  329.  And  in  the 
very  recent  case  of  St.  Anthony  d  D.  Ele- 
vator Co.  v.  Bottineau  County  (St.  Anthony 
d  D.  Elevator  Co.  v.  Soucie)   9  N.  D.  346, 

50  L.  R.  A.  262,  83  X.  W.  212,  the  supreme 
court  of  North  Dakota  uses  this  lan- 
guage: "  True,  it  was  said  in  Baltimore  v. 
Lcffcrman,  4  Gill,  425,  45  Am.  Dec.  145, 
that  '  payment  is  not  compulsory  unless 
made  to  release  person  or  property  from 
an  actual,  existing  duress  imposed  by  the 
payee.'  That  was  an  action  to  recover 
money  expended  in  improving  a  water  front 
in  obedience  to  a  demand  of  the  proper 
official,  acting  under  the  authority  of  a 
city  ordinance  afterwards  declared  uncon- 
stitutional. It  was  not  technically  an  ac- 
tion for  the  recovery  of  void  taxes.  The 
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principle  there  announced  has  been  applied 
in  many  other  cases.  It  is  undoubtedly 
the  correct  and  prevailing  doctrine  in  the 
great  majority  of  instances  where  money 
has  been  wrongfully  extorted.  Certainly 
it  is  true  in  all  cases  where  there  is  no 
assertion  of  liability  against  the  person 
making  the  payment.  It  is  also  true  in  all 
cases  where  an  asserted  claim  can  only  be 
established  in  court,  because  there  the  party 
will  have  his  opportunity  to  defend. 
Hence,  threats  of  legal  prosecution,  how- 
ever pronounced,  can  never  render  pay- 
ment compulsory."  This  view  is  in  har- 
mony with  the  definitions  of  duress  and 
menace  found  in  our  Civil  Code.  Rev.  Civ. 
Code,  §§1198,  1199. 

The  amounts  paid  by  the  plaintiff  were 
not  demanded  as  existing  liabilities,  en- 
forceable against  it  or  its  property.  It 
was  threatened  with  no  proceeding  by  which 
the  amounts  could  be  collected.  It  was 
merely  required  to  pay  as  a  condition  pre- 
cedent to  the  sale  of  its  products,  or  sub- 
ject itself  to  the  supposed  penalties  pre- 
scribed by  the  statutes.  With  what  was  it 
menaced?  Neither  the  plaintiff,  its  prop- 
erty, business,  nor  employees  were  threat- 
ened with  any  actual  or  apparent  injury, 
because  neither  could  be  interfered  with 
otherwise  than  by  means  of  a  judicial  pro- 
ceeding wherein  the  invalidity  of  the  law 
could  be  established.  Nothing  confronted 
the  plaintiff  more  serious  than  the  alter- 
native of  discontinuing  its  sales  or  incur- 
ring the  insignificant  expense  and  incon- 
venience of  such  litigation  as  was  neces- 
sary to  sustain  its  contention  that  the  law 
was  unconstitutional.  To  avoid  a  multi- 
plicity of  suits,  it  might  have  instituted  an 
action  in  equity  directly  after  the  law  took 
effect  to  enjoin  the  enforcement  of  its 
penalties.  The  representatives  of  the  state 
acted  in  good  faith,  without  the  slightest 
inclination  to  harass  or  oppress  the  plain- 
tiff. Had  the  latter  promptly  invoked  the 
protection  of  the  courts,  its  business  would 
have  sustained  no  substantial  injury,  and 
the  defects  in  the  law  might  have  been 
promptly  disclosed  and  promptly  remedied. 
The  statute  was  unconstitutional,  not  be- 
cause it  required  an  excessive  license  of  non- 
resident manufacturers,  but  because  it  did 
not  impose  the  same  burden  upon  residents 
similarly  situated.  Having  elected  to  pay 
the  license,  rather  than  to  rely  upon  its 
rights,  the  payments  made  by  the  plaintiff 
must  be  regarded  as  voluntary,  and  no 
obligation,  legal  or  moral,  rests  upon  the 
state  to  make  restitution. 

This  case  is  clearly  distinguishable  from 
that  of  Whittaker  v.  Deadirood,  12  S.  D. 
608,  82  X.  W.  202.  That  was  an  action  to 
have  certain  special  assessments  for  street 
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improvements  declared  void,  to  cancel  cer- 
tain sale  certificates,  and  to  enjoin  the  city 
from  issuing  a  deed  to  plaintiff's  real  prop- 
erty. The  decision  below  was  in  favor  of 
the  defendants.  On  the  day  before  the  time 
expired  for  taking  out  the  deed,  the  action 
being  then  pending  in  this  court  on  appeal, 
the  plaintiff  paid  the  assessments  under 
protest.  Thereupon  the  respondents  moved 
to  dismiss  the  appeal  on  the  ground  that  no 
controversy  longer  existed.  The  ruling  on 
this  motion  involved  merely  a  question  of 
procedure.  The  plaintiff  had  promptly  in- 
voked the  aid  of  the  courts  to  protect  his 
property.  He  was  prosecuting  his  appeal 
with  due  diligence.  It  was  evident  that  he 
had  not  intended  to  abandon  or  compromise 
the  litigation,  and  a  final  adjudication 
could  not  be  secured  before  the  act  was 
done  which  he  was  seeking  to  prevent. 
Under     these     circumstances     this     court, 


Fuller,  J.,  dissenting,  concluded  that  the 
appeal  should  not  be  dismissed.  The  dis- 
tinction between  voluntary  and  involuntary 
payments  was  only  incidentally  considered 
as  analogous  to  the  question  of  practice 
presented.  But,  assuming  that  such  dis- 
tinction was  directly  involved,  the  decision 
does  not  determine  the  present  controversy, 
because  its  circumstances  are  substantially 
different.  If  Whittaker  had  not  paid  the 
assessments,  a  deed  conveying  his  property, 
fair  on  its  face,  would  have  been  issued 
and  recorded.  If  these  license  fees  had 
not  been  paid,  nothing  could  have  resulted 
other  than  the  institution  of  a  judicial 
proceeding  to  which  the  plaintiff  would 
have  had  a  perfect  defense. 

Defendants  are  entitled  to  a  judgment  of 
dismissal  on  the  merits,  and  for  their  costs 
and  disbursements. 
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Katie  E.  BOWEN,  Plff.  in  Err., 
v. 
ILLINOIS    CENTRAL    RAILROAD    COM- 
PANY. 

(136   Fed.    3(>6.) 

•1.  Under  $  746,  S.  D.  Rev.  Code  Civ. 
Proc,  giving  to  the  widow  of  the 
deceased  a  right  of  action  for  dam- 
ages against  a  railroad  company  for  the 
killing  of  her  husband  by  reason  of  the  neg- 
lect, carelessness,  or  unskilfulness  of  the 
corporation,  its  agents,  servants,  and  em- 
ployees, the  cause  of  action  must  come 
strictly  within  the  terms  of  the  statute  con- 
ferring the  right,  and  cannot  be  extended 
to  any  other  subject,  or  embrace  any  other 
quality  of  liability. 

*  Headnotes  by  Philips,  J. 


Note. — As  to  liability  of  master  for  serv- 
ant's wilful  or  mischievous  act  causing  injury 
to  third  person,  in  the  absence  of  any  con- 
tractual relation,  see  also,  in  this  series,  note 
to  Ritchie  v.  Waller,  27  L.  R.  A.  101,  and  the 
later  cases  of  Pittsburgh  C.  C.  &  St.  L.  R.  Co. 
v.  Sullivan,  27  L.  R.  A.  840 :  Texas  &  P.  R.  Co. 
v.  Scovllle,  27  L.  R.  A.  170;  Mayer  v.  Thomp- 
son-Hutchison Bldg.  Co.  28  L.  R.  A.  433; 
Baltimore  Consol.  R.  Co.  v.  Pierce,  45  L,  R.  A. 
527 ;  Nelson  Business  College  Co.  v.  Lloyd,  46 
L.  R.  A.  314  ;  Pierce  v.  North  Carolina  R.  Co. 
44  L.  R.  A.  316;  Galveston.  II.  &  S.  A.  R.  Co. 
v.  Zantzinger,  47  L.  R.  A.  282  ;  Dorsey  v.  Kan- 
sas City.  P.  &  G.  R.  Co.  52  L.  R.  A.  92 ;  Lynch 
v.  Florida  C.  &  P.  R.  Co.  54  L.  R.  A.  810; 
Alsever  v.  Minneapolis  &  St.  L.  R.  Co.  56  L. 
R.  A.  748 ;  Euting  v.  Chicago  &  N.  W.  R.  Co. 
60  L.  R.  A.  158 ;  Kleebauer  v.  Western  Fuse 
&  Explosives  Co.  60  L.  R.  A.  377;  Southern 
R.  Co.  v.  James,  63  L.  R.  A.  257  ;  and  Evers 
v.  Krouse,  66  L.  R.  A.  502. 
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2.  Such  loss  of  life  must  res  alt  front 
the  negligence,  carelessness,  or  nn- 
skllfnlness  of  inch  agent  and  serv- 
ant while  engaged  in  and  about  the  work 
assigned  him  by  the  master.  Therefore, 
where  the  act  complained  of  is  the  killing 
of  plaintiff's  husband  by  defendant's  station 
agent  while  deceased  was  signing  a  receipt 
book  for  a  package,  it  cannot  be  assumed 
that  such  package  pertained  to  railroad 
freight  matter,  when  the  evidence  showed 
that  the  wrongdoer  was  not  only  at  the  time 
and  place  acting  as  agent  for  an  express 
company,  as  well  as  the  railroad  company, 
without  some  evidence  warranting  the  infer- 
ence that  the  package  pertained  to  railroad 
freight,  rather  than  express  matter. 

3.  There  Is  a  marked  distinction  be- 
tween an  act  done  by  the  servant 
daring*  his  employment  and  an  act 
done  within  the  scope  of  his  employ- 
ment. To  bind  the  master  for  an  injury 
done  by  the  servant,  the  servant  must,  at 
the  time,  be  acting  for  the  master  within  the 
scope  of  the  duty  assigned   him. 

4.  The  distinction  between  the  liabil- 
ity of  the  master  for  the  wrongful 
acts  of  the  servant  in  the  instance  of 
the  relation  of  carrier  and  passenger,  or 
hotel  keepers  and  proprietors  of  theaters 
and  their  guests,  and  that  of  the  proprietor 
of  a  mere  business  house  or  railroad  station, 
as  to  persons  coming  on  the  premises  to 
transact  some  matter  connected  with  its 
general  business,   pointed  out. 

5.  The  deceased,  having  called  at  the 
railroad  station  to  inquire  of  the 
agent  as  to  whether  any  demurrage 
would  be  charged  on  account  of  his  fail- 
ure to  unload  a  car  of  coal  that  day,  and 
being  assured  In  the  negative,  turned  to 
walk  out  of  the  room,  when  the  agent  said 
to  him,  "  There  is  a  package  here  for  you," 
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and  handed  to  him  through  the  ticket  win- 
dow, a  small  book  to  be  signed.  Just  as  de- 
ceased started  to  sign  his  name  therein,  the 
agent  picked  up  a  pistol,  and,  without  a 
word,  shot  the  party  to  death.  Held,  that  the 
widow  could  not  recover  damages  against  the 
railroad  company  for  such  wanton  act  of 
killing. 

(March  13,  1905.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  South  Da- 
kota to  review  a  judgment  in  favor  of  de- 
fendant in  an  action  brought  to  recover 
damages  for  the  death  of  plaintiff's 
intestate,  for  which  defendant  was  alleged 
to  be  responsible.     Affirmed. 

Statement  by  Philips,  District  Judge : 
This  is  a  writ  of  error  to  review  the 
action  of  the  circuit  court  in  directing  a 
verdict  for  the  defendant.  After  state- 
ments, by  way  of  inducement,  the  gravamen 
of  the  petition  is:  That  one  Henry  A. 
Steagald  was  a  man  of  dangerous  and 
violent  character,  subject  to  sudden  fits 
of  anger,  disregardful  of  the  persons  and 
lives  of  others,  and  was  not  a  fit  man  to 
have  charge  of  the  station  house  and  depot 
of  a  common  carrier,  all  of  which  was  well 
known  to  the  defendant;  that,  in  disregard 
of  its  duty  to  the  public  and  to  one  Frank 
Bowen,  the  defendant  did,  with  knowledge 
of  all  of  said  facts,  and  the  disposition  of 
said  Steagald,  retain  him  in  its  employ  in 
the  position  of  station  agent  at  Ben  Clare, 
in  the  state  of  South  Dakota;  and  on  the 
27th  day  of  November,  1903,  the  said  Frank 
Bowen,  in  the  pursuit  of  his  business  with 
the  defendant  railroad  company,  as  a  com- 
mon carrier,  entered  said  station  house  to 
transact  business  with  the  defendant  as 
common  carrier,  through  the  said  agent. 
Steagald,  respecting  a  car  of  coal  shipped  to 
said  Bowen  over  the  defendant's  road  to 
Ben  Clare;  that  said  Steagald,  then  and 
there  acting  as  such  agent,  and  in  the 
course  of  his  employment,  while  said  Bowen 
was  in  the  discharge  of  his  lawful  business 
with  the  defendant,  did  shoot  and  kill  the 
said  Bowen,  to  the  damage  of  the  plaintiff, 
wrho  is  the  surviving  widow  of  the  deceased, 
in  the  sum  of  $20,000.  The  answer  of  the 
defendant  admitted  that  said  Steagald  was, 
at  the  time  in  question,  the  station  agent 
of  the  defendant  at  said  Ben  Clare,  and 
that  he  was  authorized  to  transact  for  de- 
fendant such  business  as  is  usually  and 
properly  transacted  by  railroad  station 
agents  situated  similar  to  the  one  at  Ben 
Clare,  but  specifically  denied  that  the  said 
Steagald  was,  at  said  time  or  at  any  other 
time,  its  general  managing  agent,  or  general 
agent,  in  any  character  whatsoever.  With 
the  exception  of  admitting  that  the  defend  - 
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ant  was  a  railroad  corporation  organized 
under  the  laws  of  the  state  of  Illinois,  and 
that  said  Bowen  was  shot  and  killed  by 
said  Steagald,  it  denied  all  the  other 
material  allegations  of  the   petition. 

The  evidence  in  the  case  is  exceedingly 
brief.  Earl  Bowen,  the  son  of  said  Frank 
Bowen,  aged  thirteen  years,  testified  that  he 
had  known  said  Steagald,  the  depot  agent 
for  the  defendant  at  Ben  Clare,  for  about 
six  months  prior  to  the  27th  day  of  No- 
vember, 1903;  that  on  that  day,  in  company 
with  his  father,  who  had  an  elevator  and 
coal  yard  at  Ben  Clare,  he  entered  the  wait- 
ing room  of  the  depot  at  that  place;  that 
the  waiting  room  is  separated  from  the 
depot  agent's  office  by  a  partition,  in  which 
there  is  a  door  and  the  ticket  window ;  that 
Steagald  was  at  the  open  ticket  window 
when  his  father  asked  Steagald  if  he  would 
charge  demurrage  on  a  car  of  coal  on  a  day 
like  that.  Steagald  answered  that  he  did 
not  think  so.  Thereupon  the  witness  and 
his  father  started  to  leave  the  depot,  when 
Steagald  called  to  his  father  and  said  there 
was  a  package  there  for  him,  whereupon 
his  father  turned  around  to  the  ticket  win- 
dow ;  that  Steagald  handed  out  a  book  about 
a  foot  square,  in  which  his  father  started  to 
write  his  name,  when  Steagald  reached  to 
one  side,  quickly  jerked  up  a  revolver,  and 
shot  his  father,  and  then,  running  through 
the  door  which  leads  into  the  waiting  room, 
again  shot  him,  and,  as  the  witness  jumped 
between  the  door  and  the  stove,  he  was  shot 
and  injured  by  Steagald.  Steagald  did  not 
say  anything,  and  went  back  into  the  office. 
His  father  died  that  day.  On  cross-ex- 
amination he  testified  that  Steagald  did 
not  tell  his  father  what  kind  of  a  package 
he  had  there.  He  simply  said  there  was  a 
package.  The  plaintiff  testified  that,  when 
informed  by  her  son  of  the  occurrence,  she 
went  immediately  to  the  depot  and  found 
her  husband  dead;  that  Steagald  and  his 
wife  were  in  the  depot  office  at  the  ticket 
window;  that  he  spoke  to  her,  but  she  did 
not  recollect  what  he  said;  that  she  had 
known  Steagald  since  October,  1902;  that 
Ben  Clare  is  a  small  station,  and  Steagald 
was  station  agent  for  the  defendant  road: 
that  Steagald  did  the  operating  business 
there,  handled  the  freight  business,  and 
acted  as  express  agent ;  that  he  received  ex- 
press packages  and  telegrams.  This  was  all 
the  testimony. 

At  the  request  of  defendant's  counsel  the 
court  instructed  the  jury  to  return  a  ver- 
dict for  the  defendant,  which  was  accord- 
ingly done,  and  judgment  was  entered  there- 
on for  the  defendant. 

Argued  before  Sanborn,  Circuit  Judge, 
and  Philips  and  Rincr,  District  Judges. 
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Mr.  Joe  Kirby,  for  plaintiff  in  error: 

Where  the  servant  has,  by  reason  of  his 
servitude,  been  placed  in  such  a  position 
as  to  enable  him  to  commit  the  tort,  which, 
in  the  ordinary  course  of  human  events, 
but  for  such  position,  he  would  not  have 
committed,  the  principal  is  liable. 

Reeve,  Dom.  Rel.  3d  ed.  520;  1  Jaggard, 
Torts,  p.  258 ;  4  Elliott,  Railroads,  g  1638 ; 
1  Redf.  Railways,  §  130;  Philadelphia  d  R. 
R.  Co.  v.  Derby,  14  How.  486,  14  L.  ed. 
509;  New  Jersey  S.  B.  Co.  v.  Brocket  t, 
121  U.  S.  637,  30  L.  ed.  1049,  7  Sup.  Ct. 
Rep.  1039;  Lake  Shore  d  At.  8.  R.  Co.  v. 
Prentice,  147  U.  S.  109,  37  L.  ed.  102,  13 
Sup.  Ct.  Rep.  261;  Higgins  V.  Watervliet 
Tump,  d  R.  Co.  46  N.  Y.  26,  7  Am.  Rep. 
293;  Denver  d  R.  G.  R.  Co.  v.  Harris,  122 
U.  S.  597,  30  L.  ed.  1146,  7  Sup.  Ct.  Rep. 
1286;  Hussey  v.  Norfolk  Southern  R.  Co. 
98  N.  C.  34,  2  Am.  St.  Rep.  312,  3  S.  E. 
926;  White  v.  Norfolk  d  S.  R.  Co.  115  N. 
C.  631,  44  Am.  St.  Rep.  489,  20  S.  E.  192; 
Indianapolis  Union  R.  Co.  v.  Cooper,  6 
Ind.  App.  202,  33  N.  E.  219;  Chapman  v. 
New  York  C.  R.  Co.  33  N.  Y.  369,  88  Am. 
Dec.  392;  McCord  v.  Western  U.  Teleg.  Co. 
39  Minn.  181,  1  L.  R.  A.  143,  12  Am.  St. 
Rep.  636,  39  N.  W.  315;  Texas  d  P.  R.  Co. 
v.  Scoville,  27  L.  R.  A.  179,  10  C.  C.  A. 
479,  23  U.  S.  App.  506,  62  Fed.  730; 
Dickson  v.  Waldron,  135  Ind.  507,  24  L. 
R.  A.  483,  41  Am.  St.  Rep.  440,  34  N.  E. 
510,  35  N.  E.  1;  Texas  d  P.  R.  Co.  v. 
Williams,  10  C.  C.  A.  463,  23  U.  S.  App. 
379,  62  Fed.  440;  Fick  v.  Chicago  d  N.  W. 
R.  Co.  68  Wis.  469,  60  Am.  Rep.  878,  32 
N.  W.  527;  Texas  d  P.  R.  Co.  v.  Hayden, 
6  Tex.  Civ.  App.  745,  26  S.  W.  331; 
Dwindle  v.  New  York  C.  d  H.  R.  R.  Co. 
120  N.  Y.  117,  8  L.  R.  A.  224,  17  Am.  St. 
Rep.  611,  24  N.  E.  319;  Williams  v.  Pull- 
man Palace  Car  Co.  40  La.  Ann.  417,  8  Am. 
St.  Rep.  538,  4  So.  85 ;  Craker  v.  Chicago  d 
N.  W.  R.  Co.  36  Wis.  657,  17  Am.  Rep.  504; 
Dillingham  v.  Anthony,  73  Tex.  47,  3  L.  R. 
A.  634,  15  Am.  St.  Rep.  753,  11  S.  W. 
139;  Levi  v.  Brooks,  121  Mass.  501;  Curran 
v.  Olson,  88  Minn.  307,  60  L.  R.  A.  733, 
!)7  Am.  St.  Rep.  517,  92  N.  W.  1124; 
Brendle  v.  Spencer,  125  N.  C.  474,  34  S. 
E.  634;  Palmer  v.  Winston-Salem  R.  d 
Electric  Co.  131  N.  C.  250,  42  S.  E.  604; 
Cook  v.  Southern  R.  Co.  128  N.  C.  333, 
38  S.  E.  925;  Spangler  v.  St.  Joseph  d  G. 
I.  R.  Co.  68  Kan.  46,  63  L.  R.  A.  634,  104 
Am.  St.  Rep.  391,  74  Pac.  607;  Pierce  v. 
North  Carolina  R.  Co.  124  N.  C.  83,  44  L. 
R.  A.  316,  32  S.  E.  399;  Daniel  v.  Peters- 
burg R.  Co.  117  N.  C.  592,  23  S.  E.  327; 
Stewart  v.  Brooklyn  d  C.  T.  R.  Co.  90  N. 
Y.  588,  43  Am.  Rep.  185. 

WThile  the  employee  is  acting  in  the 
course  of  employment,  the  employer  is 
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liable,  even  though  the  act  was  without 
the  scope  of  employment,— that  is  to  say, 
unauthorized. 

If  it  was  done  in  the  apparent  course  of 
the  employment,  and  with  the  implements 
and  facilities  of  the  employer's  place  and 
premises,  the  employer  is  liable,  notwith- 
standing the  act  may  have  been  in  a  serv- 
ice not  stipulated  for  by  the  contract  of 
employment,  or  during  hours  when  the  con- 
tract of  employment  did  not  require  any 
service. 

Atallach  v.  Ridley.  24  Abb.  N.  C.  172, 
note,  9  N.  Y.  Supp.  922 ;  1  Redf.  Railways, 
4th  ed.  p.  509;  Reeve,  Dom.  Rel.  3d  ed.  p. 
520. 

It  is  the  imperative  duty  of  such  com- 
panies to  provide  skilful,  competent,  and 
trustworthy  agents;  and  they  are  respon- 
sible, upon  their  failure  to  do  so,  for  the 
consequences  of  their  neglect  of  duty. 

Vicksburg  d  J.  R.  Co.  v.  Patton,  31  Miss. 
156,  66  Am.  Dec.  570;  Stokes  v.  Salton- 
stall,  13  Pet.  181,  10  L.  ed.  116;  Phila- 
delphia d  R.  R.  Co.  v.  Derby,  14  How.  468, 
14  L.  ed.  502;  Davis  v.  Houghtellin,  33 
Neb.  582,  14  L.  R.  A.  738,  50  N.  W.  765; 
Terre  Haute  d  I.  R.  Co.  v.  Jackson,  81 
Ind.  19;  Western  d  A.  R.  Co.  v.  Turner, 
72  Ga.  292,  53  Am.  Rep.  842;  Coggins  v. 
Chicago  d  A.  R.  Co.  18  111.  App.  620; 
Illinois  C.  R.  Co.  v.  Sheehan,  29  111.  App. 
90;  Gasway  v.  Atlanta  d  W.  P.  R.  Co.  58 
Ga.  216;  McKinley  v.  Chicago  d  N.  W.  R. 
Co.  44  Iowa,  314,  24  Am.  Rep.  748;  Little 
Miami  R.  Co.  v.  Wetmore,  19  Ohio  St.  131, 
2  Am.  Rep.  373;  Duggins  v.  Watson,  15 
Ark.  127,  60  Am.  Dec.  560;  Hexoett  v. 
Swift,  3  Allen,  423:  Atlantic  d  G.  W.  R. 
Co.  v.  Dunn,  19  Ohio  St.  162,  2  Am.  Rep. 
385;  Indianapolis  Street  R.  Co.  v.  Dawson, 
31  Ind.  App.  605,  68  N.  E.  909;  Sebeck  v. 
Plattdeutsche  Volkfest  Verein,  64  N.  J.  L. 
624,  50  L.  R.  A.  199,  81  Am.  St.  Rep.  512, 
46  Atl.  631;  Hart  v.  Washington  Park 
Club,  157  111.  9,  29  L.  R.  A.  494,  48  Am. 
St.  Rep.  298,  41  N.  E.  620;  Richmond  d 
At.  R.  Co.  v.  Atoore,  94  Va.  493,  37  L.  R.  A. 
258,  27  S.  E.  70:  Thompson  v.  Lowell,  L. 
d  H.  Street  R.  Co.  170  Mass.  577,  40  L.  R. 
A.  345,  64  Am.  St.  Rep.  323,  49  N.  E.  913. 

Mr.  J.  M.  Dickinson  with  Messrs.  C. 
O.  Bailey  and  W.  8.  Kenyon,  for  defend- 
ant in  error: 

The  well-accepted  definition  of  negligence 
is  the  failure  to  do  what  a  reasonable  and 
prudent  man  would  ordinarily  do  under  the 
circumstances  of  the  situation,  or  doing 
what  such  a  person,  under  the  existing  cir- 
cumstances, would  not  have  done. 

A  wilful  act  is  not  a  negligent  act. 

MWianus  v.  Crickett,  1  East,  106;  Holler 
v.  Ross,  68  N.  J.  L.  324,  59  L.  R.  A.  943, 
96  Am.  St.  Rep.  546,  53  Atl.  472 ;  2  Wood, 
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Railroads,  §  316,  div.  2,  p.  1404;  2  Hilliard, 
Torts,  p.  524 ;  Philadelphia,  G.  d  X.  R.  Co. 
v.  Wilt,  4  Whart.  143;  Angell,  Carr.  § 
604;  DeCamp  v.  Mississippi  d  M.  R.  Co. 
12  Iowa,  348;  Louisville  d  X.  R.  Co.  v. 
Coniff,  16  Ky.  L.  Rep.  296,  27  S.  VV.  865; 
Florida  Southern  R.  Co.  v.  Hirst,  30  Fla.  1, 
10  L.  R.  A.  631,  32  Am.  St.  Rep.  17,  11  So. 
506. 

The  act  of  Steagald  was  not  within  scope 
of  his  employment. 

Clancy  v.  Barker,  69  L.  R.  A.  653,  66  C. 
C.  A.  469,  131  Fed.  161;  Dwindle  v.  Xew 
York  C.  d  H.  R.  R.  Co.  120  N.  Y.  117,  8  L. 
R.  A.  224,  17  Am.  St.  Rep.  611,  24  X.  E. 
319;  Craker  v.  Chicago  d  X.  W.  R.  Co.  36 
Wis.  657 ;  Wood,  Mast.  &  S.  §  279 ;  Cooley, 
Torts,  536;  Patterson,  Railway  Acci.  Law, 
p.  112;  3  Thomp.  Xeg.  §  3162;  3  Elliott, 
Railroads,  p.  1989:  Candiff  v.  Louisville. 
X.  0.  d  T.  R.  Co.  42  La.  Ann.  477,  7  So. 
601;  Mott  v.  Consumers9  fee  Co.  73  X.  Y. 
543;  Davis  v.  Houghtellin,  33  Neb.  582, 
14  L.  R.  A.  737,  50  N.  W.  765:  Golden  v. 
Xewbrand,  52  Iowa,  59,  35  Am.  Rep.  257, 
2  X.  W.  537;  Holler  v.  Ross,  68  N.  J.  L. 
324,  59  L.  R.  A.  943,  96  Am.  St.  Rep.  546, 
53  Atl.  472;  Little  Miami  R.  Co.  v.  Wet- 
more,  19  Ohio  St.  110,  2  Am.  Rep.  373: 
Xelson  Business  College  Co.  v.  Lloyd,  60 
Ohio  St.  448,  46  L.  R.*  A.  314,  71  Am.  St. 
Rep.  729,  54  N.  E.  471;  Mechem,  Agency, 
|§  740,  741:  Kincade  v.  Chicago,  M.  d 
St.  P.  R.  Co.  107  Iowa,  682,  78  X.  W. 
698;  Wiltse  v.  State  Road  Bridge  Co.  63 
Mich.  639,  30  X.  W.  370 ;  Lytic  v.  Crescent 
yews  d  Hotel  Co.  27  Tex.  Civ.  App.  530, 
66  S.  W.  240:  Turley  v.  Boston  d  M.  R. 
Co.  70  X.  H.  348,  47  Atl.  261 :  Howe  v.  .Veir- 
march,  12  Allen,  49:  Chicago,  R.  I.  d  P.  R. 
Co.  v.  Smith,  10  Kan.  App.  162,  63  Pac. 
294;  Southern  Exp.  Co.  v.  Platten,  36  C.  C. 
A.  46,  93  Fed.  936;  Texas  d  P.  R.  Co.  v. 
Williams,  10  C.  C.  A.  463,  23  U.  S.  App. 
379,  62  Fed.  440;  Lewis  v.  Chicago,  St.  P. 
d  K.  C.  R.  Co.  35  Fed.  639;  Bank  of  Palo 
Alto  v.  Pacific  Postal  Teleg.  Cable  Co.  103 
Fed.  841;  Cofield  v.  McCabe,  58  Minn.  218, 
59  X.  W.  1005 ;  Campbell  v.  Xorthern  P.  R. 
Co.  51  Minn.  488,  53  X.  W.  768;  Dorsey  v. 
Kansas-  City,  P.  d  G.  R.  Co.  104  La.  478. 
52  L.  R.  A.  92,  29  So.  177:  Hoffman  v. 
Sew  York  C.  d  H.  R.  R.  Co.  87  N.  Y.  31, 
41  Am.  Rep.  337;  Ritchie  v.  Waller,  63 
Conn.  155,  27  L.  R.  A.  161,  38  Am.  St.  Rep. 
361,  28  Atl.  29;  Farber  v.  Missouri  P.  R. 
Co.  116  Mo.  81,  20  L.  R.  A.  354,  22  S.  W. 
631 ;  Stephenson  v.  Southern  P.  Co.  93  Cal. 
558,  15  L.  R.  A.  475,  27  Am.  St.  Rep.  223, 
29  Pac.  234;  Guille  v.  Campbell,  200  Pa. 
119,  55  L.  R.  A.  Ill,  86  Am.  St.  Rep.  705, 
49  Atl.  938:  Illinois  C.  R.  Co.  v.  Ross,  31 
111.  App.  177 :  Springfield  Engine  d  Thresh- 
ing Co.  v.  Green,  25  111.  App.  117;  1  Redf. 
70  L.  R.  A. 


Railways,  §§  532,  543;  McKinley  v.  Chicago 
d  X.  W.  R.  Co.  44  Iowa,  314,  24  Am.  Rep. 
748 ;  Johnson  v.  Chicago,  R.  I.  d  P.  R.  Co. 
58  Iowa,  348,  12  X.  W.  329 ;  Dolan  v.  Hub- 
inger,  109  Iowa,  408,  80  N.  W.  514;  Cobb 
v.  Columbia  d  G.  R.  Co.  37  S.  C.  194,  15 
S.  E.  878 ;  Porter  v.  Chicago,  R.  /.  d  P.  R. 
Co.  41  Iowa,  358;  Smith  v.  Louisville  d 
y.  R.  Co.  95  Ky.  11,  22  L.  R.  A.  72,  23  S. 
W.  652;  Houston,  C.  A.  d  X.  R.  Co.  v.  Boil- 
ing, 59  Ark.  395,  27  L.  R.  A.  190,  43  Am. 
St.  Rep.  38,  27  S.  W.  492 ;  Haehl  v.  Wabash 
R.  Co.  119  Mo.  325,  24  S.  W.  737;  Central 
R.  Co.  v.  Peacock,  69  Md.  257,  9  Am.  St. 
Rep.  425,  14  Atl.  709;  Curtis  v.  Dinneen,  4 
Dak.  245,  30  N.  W.  148;  Harris  v.  Louis- 
ville, y.  0.  d  T.  R.  Co.  35  Fed.  116:  Bar- 
row S.  S.  Co.  v.  Kane,  31  C.  C.  A.  452,  59 
U.  S.  App.  574,  88  Fed.  199;  Blumenthal 
v.  Shaw,  23  C.  C.  A.  590,  39  U.  S.  App. 
490,  77  Fed.  954 :  Walton  v.  Xew  York  Cent. 
Sleeping  Car  Co.  139  Mass.  556,  2  X.  E. 
101 ;  Illinois  C.  R.  Co.  v.  Ross,  31  111.  App. 
170;  Smith  v.  Memphis  d  A.  C.  Packet  Co. 
(Tenn.)  1  S.  W.  104;  Chicago,  B.  d  Q.  /?. 
Co.  v.  Epperson,  26  111.  App.  72;  Illinois  C. 
R.  Co.  v.  Downey,  18  111.  259:  Thorburn  v. 
Smith,  10  Wash.  479,  39  Pac.  124;  Press- 
ley  v.  Mobile  d  G.  R.  Co.  4  Woods,  569,  15 
Fed.  199;  Mayer  v.  Thompson- Hutchison 
Bldg.  Co.  104  Ala.  611,  28  L.  R.  A.  433, 
53  Am.  St.  Rep.  88,  16  So.  620;  Johnston  v. 
Chicago,  M.  d  St.  P.  R.  Co.  58  Iowa,  537, 
12  N.  W.  576:  Bowler  v.  O'Connell,  162 
Mass.  319,  27  L.  R.  A.  173,  44  Am.  St. 
Rep.  359,  38  X.  E.  498;  Long  V.  Chicago, 
K.  d  W.  R.  Co.  48  Kan.  28,  15  L.  R.  A.  319; 
30  Am.  St.  Rep.  271,  28  Pac.  977;  Rahmel 
v.  Lehndorff,  142  Cal.  681,  65  L.  R.  A. 
88,  100  Am.  St.  Rep.  154,  76  Pac.  659. 

Philips,  District  Judge,  delivered  the 
opinion  of  the  court: 

As  the  plaintiff  at  common  law  could  not 
maintain  any  action  against  the  defendant 
railroad  company  to  recover  damages  for 
the  killing  of  her  husband  by  a  person  in 
the  employ  of  the  corporation,  her  right 
of  action  exists,  if  at  all,  by  virtue,  of  some 
statute  of  the  state  of  South  Dakota.  The 
only  statutory  provisions  touching  this 
matter  are  §§  745  and  746  of  the  Revised 
Code  of  Civil  Procedure  of  South  Dakota, 
which  are  as  follows: 

"  Sec.  745.  If  the  life  of  any  person,  not 
in  the  employment  of  a  railroad  corpora- 
tion, shall  be  lost,  in  this  state,  by  reason 
of  the  negligence  or  carelessness  of  the  pro- 
prietor or  proprietors  of  any  railroad,  or 
by  the  unfitness,  or  negligence,  or  careless- 
ness of  their  employees  or  agents,  the  per- 
sonal representatives  of  the  person  whose 
life  is  so  lost,  may  institute  suit  and  re- 
cover damages  in  the  same  manner  that  the 
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person  might  have  done  for  any  injury 
where  death  did  not  ensue. 

"  Sec.  746.  If  the  life  of  any  person  or 
persons  is  lost  or  destroyed  by  the  neglect, 
carelessness,  or  unskilfulness  of  another  per" 
son  or  persons,  company  or  companies,  cor- 
poration or  corporations,  their  or  his  agents, 
servants,  or  employees,  then  the  widow, 
heir,  or  personal  representatives  of  the  de- 
ceased, shall  have  the  right  to  sue  such  per- 
son or  persons,  company  or  companies,  cor- 
poration or  corporations,  and  recover  dam- 
ages for  the  loss  or  destruction  of  the  life 
aforesaid." 

As  the  liability  thus  created  is  the 
creature  of  the  statute,  an  action  predi- 
cated thereon  must  come  within  its  terms. 
The  statute  cannot  be  extended  to  any 
other  subject,  or  embrace  any  other  quality 
of  actionable  liability.  The  loss  of  life 
must  be  by  the  neglect,  carelessness,  or 
unskilfulness  of  the  corporation  or  corpora- 
tions, their  agents,  servants,  or  employees. 
To  show  the  liability  on  the  part  of  the  de- 
fendant company  the  petition  charges  that 
said  Steagald  was  a  dangerous,  unfit,  and 
incompetent  person  to  be  placed  in  the  posi- 
tion he  was  by  the  defendant  railroad  com- 
pany ;  that  this  fact  was  known  to  the  com- 
pany at  the  time  of  his  employment;  and 
that,  with  this  knowledge,  it  continued  him 
in  its  service.  There  is  in  this  record  not 
a  word  of  evidence  to  support  this  allega- 
tion, unless  it  can  be  maintained,  as  a  mat- 
ter of  law,  that  a  single  act  of  wilful  homi- 
cide by  the  agent,  committed  after  his  em- 
ployment, is  proof,  not  only  of  general  un- 
fitness of  the  servant,  but  of  the  antecedent 
knowledge  of  the  employer.  It  is  so  well 
settled  as  not  to  justify  the  citation  of 
authorities  that  the  presumption  of  law 
exists  that  the  master  has  exercised  due 
care  and  circumspection  in  the  selection  of 
a  competent  servant,  and  the  burden  rests 
upon  him  who  asserts  the  negligence  to 
affirmatively  prove,  not  only  the  fact  of 
incompetency,  but  the  want  of  due  care  by 
the  master  in  making  the  selection.  Neither 
can  the  fact  of  such  incompetency  be  es- 
tablished by  proof  of  a  single  act  of  care- 
lessness or  recklessness  after  the  contract 
of  employment. 

The  plaintiff's  evidence  shows  that  Stea- 
gald had  for  six  months  prior  to  the  killing 
of  Bowen  held  the  position  of  station  agent 
at  Ben  Clare.  There  is  no  evidence  that 
prior  to  this  homicide  even  a  delict  had 
been  imputed  to  this  servant.  In  view  of 
the  facts  disclosed  by  the  plaintiff's  evi- 
dence, which  presumably  were  in  the  mind 
of  her  counsel  when  he  framed  the  petition, 
it  is  manifest  that  his  first  conception  of 
the  law  was  that  no  responsibility  attached 
to  the  railroad  company  for  this  wanton, 
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reckless  act  of  Steagald,  unless  it  could  be 
made  to  depend  upon  the  negligence  of  the 
company,  either  in  selecting  such  an  agent, 
or  in  retaining  him  after  having  notice  of 
his  vicious  character.  The  injury  having 
been  inflicted  by  the  agent,  the  liability  of 
the  corporation  can  only  arise  by  reason  of 
the  agent's  neglect  or  carelessness  in  and 
about  the  conduct  of  the  business  to  which 
he  was  assigned  by  the  company.  By  the 
very  terms  of  the  statute,  the  wanton  act 
or  conduct  of  the  agent  which  does  not  in- 
clude neglect  or  carelessness  in  the  prose- 
cution of  the  agency  imposed  no  account- 
ability on  the  master  therefor,  for  the  pal- 
pable reason  that  the  statute  giving  the 
right  of  action  in  effect  excludes  it. 

On  the  facts  developed  by  the  evidence  it 
requires  some  restraint  to  discuss  with 
patience  the  contention  that,  in  killing 
Bowen,  Steagald  did  the  act  negligently  or 
carelessly  in  performing  the  work  assigned 
him  by  the  master.  At  the  utmost  the  only 
inference  possible  is  that  Steagald  was  in 
the  employ  of  the  railroad  company  as  its 
station  agent  at  Ben  Clare;  that  within 
the  compass  of  his  agency  was  the  selling 
of  tickets  to  passengers  and  receiving  and 
delivering  railroad  freight.  Bowen  was  not 
at  the  station  as  a  passenger  to  buy  a 
ticket.  He  was  not  there  to  deliver  or  re- 
ceive freight.  He  went  there  solely  for  the 
purpose  of  making  inquiry  as  to  whether 
any  demurrage  would  be  exacted  for  the 
failure  to  unload  a  car  of  coal  that  day. 
When  he  was  answered  that,  in  the  opinion 
of  the  agent,  there  would  not  be  such  de- 
murrage, and  he  turned  away,  that  matter 
was  concluded.  The  assault  committed  had 
no  legal  relation  thereto.  When  he  was  re- 
called by  the  statement  that  there  was  a 
package  for  him,  and  he  was  shot  by  Sea- 
gald  while  in  the  act  of  signing  the  receipt 
book  therefor,  in  order  to  make  out  a  case 
against  the  railroad  company,  it  devolved 
upon  the  plaintiff  to  prove  that  such  pack- 
age pertained  to  the  business  of  the  rail- 
road company.  The  plaintiff's  evidence 
showed  that  Steagald  not  only  had  charge 
of  freight  matters  at  that  station,  but  also 
of  matters  pertaining  to  the  express  com- 
pany. The  evidence  did  not  show  that  the 
package  pertained  to  the  business  of  the 
railroad  company.  If  the  package  referred 
to  was  express  matter,  it  did  not  pertain 
to  the  railroad  as  such,  and  therefore  Stea- 
gald did  not  appear  to  be  acting  for  the 
railroad  company  at  the  time.  Whether 
the  package  came  as  railroad  freight  or  as 
express  matter  was  left  entirely  to  the  con- 
jecture of  the  jury,  to  guess  off.  If  this 
important  fact  was  to  be  submitted  to  the 
chances  of  guessing  right,  there  was  not 
only  as  much,  but  better,  reason  for  guess- 
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ing  that  it  was  express  matter.  Signing  a 
book  at  or  near  the  window  of  the  office 
would  rather  indicate  that  it  was  a  receipt 
book  for  an  express  than  a  freight  package. 
No  package  was  displayed,  and  we  do  not 
know,  save  by  the  imputed  statement  of 
Steagald  that  any  package  in  fact  was  there 
to  be  delivered.  As  Steagald  stood  at  the 
window  of  the  ticket  office,  the  indica- 
tion was,  when  the  book  was  signed, 
the  package  would  be  handed  out  through 
the  window, — not  a  place  for  the  de- 
livery of  such  bulky  packages  as  would 
usually  come  by  freight.  Facts  affirma- 
tively established  by  tangible  proofs,  not 
conjectures,  are  essential  to  a  right  of 
recovery.  Evidence  that  leaves  the  jury  to 
roam  at  will  in  the  field  of  conjecture  and 
speculation  to  find  a  verdict  can  no  more 
be  tolerated  by  courts  of  justice  than  a 
judgment  without  any  evidence.  Central 
Coal  d  Coke  Co.  v.  Rartman,  49  C.  C.  A. 
244,  111  Fed.  98,  100.  On  this  ground  alone 
the  action  of  the  circuit  court  in  directing 
a  verdict  for  the  defendant  might  well  be 
sustained.  But,  assuming  that  it  was  an 
actual  freight  package,  a  verdict  for  the 
plaintiff  ought  not  to  be  upheld  on  the 
proofs. 

The  broad  postulate  laid  down  by  coun- 
sel for  plaintiff  in  error  is  that  the  rail- 
road company  owes  the  duty  to  every  per- 
son who  comes  upon  its  premises  to  transact 
any  business  pertaining  to  railroad  opera- 
tions to  protect  him  against  personal  as- 
saults by  its  agents  or  servants  at  the  time 
in  charge  of  such  premises.  If  this  is  to  be 
established  as  incident  to  the  relation  be- 
tween Buch  master  and  servant,  it  will  be 
far-reaching  in  its  application,  and  would 
extend  the  doctrine  of  respondeat  superior 
beyond  any  authoritative  precedent.  "  Be- 
ware of  analogies!  "  is  a  wholesome  warn- 
ing in  applying  the  law  of  one  class  of 'sub- 
jects indifferently  to  another.  Many  de- 
cisions and  utterances  of  courts,  in  cases 
growing  out  of  the  relation  between  carrier 
and  passenger,  are  cited  to  support  this 
action.  The  distinction  between  such  cases 
and  this  is  broad  and  obvious.  The  rela- 
tion between  carrier  and  passenger  in  the 
first  place  is  contractual.  From  the  moment 
the  passenger  comes  to  purchase  his  ticket, 
and  enters  the  train,  to  the  end  of  his 
journey,  he  passes  measurably  under  the 
control  and  direction  of  the  agents  and 
servants  of  the  carrier,  upon  whom  the  law 
imposes  the  correlative  duty  of  protecting 
him  against  insults,  assaults,  and  injuries 
perpetrated  by  them  or  others  on  the  train, 
in  so  far  as  they  can  reasonably  do  so.  As 
said  by  this  court  in  Claney  v.  Barker,  69 
L.  R.  A.  650,  66  C.  C.  A.  473,  131  Fed.  161, 
165,  166:  "The  carrier  takes,  and  the  pas- 
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sengers  surrenders  to  him,  the  control  and 
dominion  of  his  person;  and  the  chief,  nay, 
practically  the  only,  occupation  of  both 
parties  is  the  performance  of  the  contract 
of  carriage.  .  .  .  The  carrier  regulates 
the  movements  of  the  passenger,  assigns 
him  his  seat  or  berth,  and  determines  when, 
how,  and  where  he  shall  ride,  eat,  and 
sleep;  while  the  passenger  submits  to  the 
rules,  regulations,  and  directions  of  the 
carrier,  and  is  transported  in  the  manner 
the  latter  directs.  .  .  .  The  logical  and 
necessary  result  of  this  relation  of  the  par- 
ties is  that  every  servant  of  the  carrier  who 
is  employed  in  assisting  to  transport  the 
passenger  safely  ...  is  constantly  act- 
ing within  the  scope  and  course  of  his  em- 
ployment while  he  is  upon  the  train.  .  .  . 
because  he  is  one  of  those  selected  by  his 
master  and  placed  in  charge  of  the  person 
of  the  passenger  to  safely  transport  him 
to  his  destination.  Any  negligent  or  wil- 
ful act  of  such  a  servant,  which  inflicts  in- 
jury upon  the  passenger,  is  necessarily  a 
breach  of  the  master's  contract  of  safe  car- 
riage, and  for  it  the  latter  must  respond." 

Conformably  to  this  ruling  it  was  said,  in 
Hew  Jersey  fl!  B.  Co.  v.  Brockett,  121  t\  S. 
638,  30  L.  ed.  1049,  7  Sup.  Ct.  Rep.  1039: 
"  A  common  carrier  undertakes  absolutely 
to  protect  its  passengers  against  the  miscon- 
duct or  negligence  of  its  own  servants,  em- 
ployed in  executing  the  contract  of  trans- 
portation, and  acting  within  the  general 
scope  of  their  employment." 

It  should,  however,  logically  follow,  from 
the  premise  on  which  this  ruling  is  im- 
posed, that,  where  the  exceptional  condi- 
tions on  which  it  is  propounded  do  not  exist. 
the  rule  should  not  apply.  In  the  case  of 
the  station  agent,  employed  by  the  railroad 
company  to  receive  and  deliver  freights,  he 
is  not  expressly  or  impliedly  commissioned 
by  his  employer  to  exercise  any  direction 
or  control  over  the  movements  of  the  person 
shipping  or  receiving  freight.  It  is  the 
duty  of  the  carrier  of  freight  to  furnish  a 
reasonably  safe  place  and  means  for  re- 
ceiving from  and  delivering  to  the  cus- 
tomer his  consignment.  It  is  likewise  a 
duty  the  company  owes  to  such  customer 
to  furnish  reasonably  careful  and  competent 
servants  to  transact  such  business,  and  to 
see  that  they  exercise  due  care  in  handling 
and  delivering  freight  to  the  customer,  so 
as  not  to  injure  him.  For  any  neglect  on 
its  part  in  these  respects,  or  inattention 
on  the  part  of  the  servant  while  thus  en- 
gaged in  the  course  of  the  business  com- 
mitted to  him,  whereby  the  customer  sus- 
tains injury  and  damage,  the  company  is 
liable. 

Confusion  now  and  then  appears  in  ap- 
plying the  law  of  responsibility  of  the  mas- 
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ter  for  the  wrongs  of  the  servant  in  not 
keeping  in  mind  the  distinction  between  the 
act  done  by  the  servant  within  the  scope 
of,  rather  than  during,  his  employment. 
Wood,  in  his  work  on  the  Law  of  Master 
and  Servant,  directs  attention  to  this  dis- 
tinction in  §  286 :  "  If  the  act  of  the  servant 
is  not  expressly  ordered  by  the  master,  or 
within  the  scope  of  his  employment,  the 
master  is  not  liable  therefor,  even  though 
done  in  the  course  of  his  employment.  The 
question  is  whether  the  act  was  expressly 
or  impliedly  authorized  by  the  master,  and 
this  is  a  question  to  be  determined  by  the 
jury,  in  view  of  the  employment,  its  charac- 
ter, the  nature  of  the  services  required,  the 
instructions  given  by  the  master,  and  the 
circumstances  under  which  the  act  was 
done.  ...  A  master  is  liable  for  the 
act  of  his  servant,  done  in  the  course  of  his 
employment  about  his  master's  business. 
But  he  is  not  responsible  for  an  act  done 
outside  of  his  employment,  nor  for  the 
wanton  violation  of  the  law  by  him." 

In  §  307  he  says:  "The  simple  test  is 
whether  they  were  acts  within  the  scope  of 
his  employment, — not  whether  they  were 
done  while  prosecuting  the  master's  busi- 
ness, but  whether  they  were  done  by  the 
servant  in  furtherance  thereof,  and  were 
such  as  may  fairly  be  said  to  have  been 
authorized  by  him." 

So  it  is  said,  in  Elliott  on  Railroads,  vol. 
3,  §  1265,  p.  1989:  "The  general  rule  is 
that  a  master  is  liable  for  the  wilful  acts 
of  his  servants  if  done  in  obedience  to  the 
master's  order,  or  within  the  scope  of  their 
employment  or  line  of  their  duty,  but  not 
otherwise." 

If  the  act  done  by  the  servant  is  within 
the  scope  of  his  employment,  it  is  imma- 
terial that  it  is  wantonly  done.  The  master 
is  responsible  for  the  manner  in  which  it 
is  done.  This  is  illustrated  by  the  follow- 
ing adjudged  cases: 

In  Texas  d  P.  R.  Co.  v.  Hayden,  6  Tex. 
Civ.  App.  745,  26  S.  W.  331,  a  boy  boarded 
a  freight  train  and  paid  his  fare  to  the 
brakeman.  Before  reaching  his  destination 
he  was  ordered  off  by  the  brakeman.  On 
his  refusal,  the  brakeman  knocked  him  off 
with  a  piece  of  coal.  It  was  held  that,  if 
the  brakeman  had  authority  to  eject  the 
boy,  the  company  would  be  liable,  because 
he  was  guilty  of  excessive  means  in  accom- 
plishing the  service  while  acting  in  the 
scope  of  his  employment. 

This  was  true  in  Pierce  v.  North  Carolina 
R.  Co.  124  N.  C.  83,  44  L.  R.  A.  316,  32 
S.  E.  399.  The  brakeman  had  the  right 
to  eject  parties  from  the  train,  and  the  rail- 
road company  was  held  responsible  for  an 
injury  to  the  party  in  ejecting  him  in  a 
reckless  and  wanton  manner,  on  the  ground 
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that  he  was  acting  within  the  general  scope 
of  his  employment. 

In  Denver  d  R.  G.  R.  Co.  v.  Harris,  122 
U.  S.  597,  30  L.  ed.  1146,  7  Sup.  Ct.  Rep. 
1286,  the  defendant  railroad  company  was 
in  a  controversy  with  the  Santa  Fe"  Rail- 
way Company  as  to  the  possession  of  a 
piece  of  railroad.  The  defendant  company 
sent  an  armed  force  of  several  hundred  men 
in  its  employ,  under  its  vice  president -or 
assistant  general  manager,  to  drive  off  the 
employees  of  the  Santa  F£  Railway  Com- 
pany, which  was  in  peaceful  possession  of 
the  track.  The  attacking  employees  were 
armed  with  deadly  weapons,  and,  in  the 
execution  of  this  demonstration  of  force  and 
arms,  some  of  the  employees  of  the  defend- 
ant company  fired  upon  the  employees  of 
the  Santa  F£  Company,  injuring  the  plain- 
tiff, Harris.  The  railroad  company  was  held 
responsible  for  this  tortious  act,  on  the 
ground  that  the  servants  were  acting  with- 
in the  scope  of  their  employment. 

In  Haehl  v.  Wabash  R.  Co.  119  Mo.  325, 
24  S.  W.  737,  a  servant  of  the  railroad  com- 
pany was  employed  to  keep  trespassers  off 
of  one  of  its  bridges,  and,  while  perform- 
ing this  service,  he  wrongfully  shot  and 
killed  a  trespasser.  The  company  was  held 
liable,  on  the  ground  that  the  act  was  done 
by  the  servant  in  the  scope  of  his  employ- 
ment. The  court  states  the  rule  as  follows : 
"  The  principal  is  responsible,  not  because 
the  servant  has  acted  in  his  name  or  under 
color  of  his  employment,  but  because  the 
servant  was  actually  engaged  in  and  about 
his  business  and  carrying  out  his  purposes. 
.  .  .  But  if  his  business  is  done,  or  is 
taking  care  of  itself,  and  his  servant,  not 
being  engaged  in  it,  ...  .  but  impelled 
by  motives  that  are  wholly  personal  to  him- 
self, and  simply  to  gratify  his  own  feeling 
of  resentment,  whether  provoked  or  unpro- 
voked, commits  an  assault  upon  another, 
when  that  has  and  can  have  no  tendency  to 
promote  any  purpose  in  which  the  principal 
is  interested,  and  to  promote  which  the  ser- 
vant was  employed,  then  the  wrong  is  the 
purely  personal  wrong  of  the  servant,  for 
which  he,  and  he  alone,  is  responsible." 

Without  multiplying  authorities,  it  is 
sufficient  to  say  that  in  these  and  their  con- 
geners the  controlling  principle  which  binds 
the  master  to  respond  is  that,  although  the 
injury  done  by-  the  servant  was  wilful,  or 
wanton,  or  done  in  an  excessive  manner,  be- 
yond the  instructions  or  outside  of  the  in- 
tendment of  the  master,  nevertheless,  being 
done  within  the  scope  of  the  employment 
to  which  the  master  has  assigned  the  ser- 
vant, the  master  is  responsible. 

Illustrations  of  the  nonliability  of  the 
master,  under  this  rule,  are  furnished  in 
the  following  cases: 
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Candiff  v.  Louisville,  A\  0.  d  T.  R.  Co. 
42  La.  Ann.  477,  480,  7  So.  601.  The  de- 
fendant's conductor,  on  discovering  that  a 
car  had  been  broken  open,  believing  that  it 
had  been  done  by  a  certain  person,  walked 
up  to  such  person  as  he  was  quietly  stand- 
ing at  the  station,  and,  without  a  word, 
shot  him.  It  was  held  that,  as  this  wanton 
act  was  entirely  beyond  the  scope  of  any 
employment  or  function  of  the  conductor, 
the  company  could  not  be  held  responsible. 
The  court  said:  "  No  stretch  of  the  doctrine 
that  masters  are  responsible  even  for  the 
torts  of  ttieir  servants,  when  done  within 
the  scope  of  their  employment  and  in  the 
exercise  of  the  functions  in  which  they  are 
employed,  can  make  it  cover  such  an  act 
as  this.  Admitting  that  the  conductor  is 
charged  with  the  duty  of  protecting  the 
cars  and  contents  confided  to  his  care,  and 
that  acts  done  in  execution  of  such  charge 
are  within  the  scope  of  his  employment,  and 
admitting  that  he  supposed  Candiff  had 
broken  into  the  car,  and  shot  him  for  that 
reason,  in  what  manner  was  such  shooting, 
under  such  circumstances,  necessary  or  con- 
ducive to  the  protection  of  the  property?" 

In  Chicago,  R.  I.  d  P.  R.  Co.  v.  Smith,  10 
Kan.  App.  162,  63  Pac.  294,  a  section  fore- 
man was  in  the  habit  of  carrying  a  gun  up- 
on hand  cars,  without  the  knowledge  or 
direction  of  the  employer,  used  for  his  own 
purposes,  and,  through  the  recklessness  of 
the  section  foreman,  the  gun  was  dis- 
charged, injuring  his  assistant.  It  was  held 
that  no  recovery  could  be  had  against  the 
railway  company,  on  the  ground  that  the 
employer  is  not  liable  for  the  acts  of  his 
employee,  if  such  acts  are  not  authorized 
by  the  former  or  done  by  the  latter  in  the 
discharge  of  some  duty. 

In  Turley  v.  Boston  d  M.  R.  Co.  70  N. 
H.  348,  47  Atl.  261,  the  plaintiff  testified 
that  he  went  to  the  defendant's  freight 
yards  to  look  for  coal  cars,  intending  to 
apply  for  a  job  of  shoveling  coal,  and  was 
shot  by  defendant's  servant  while  running 
away,  after  the  latter  had  attempted  to 
seize  him  as  a  trespasser.  The  court  said: 
"  As  there  was  no  evidence  tending  to  show 
that  the  shooting  of  the  plaintiff  by  Sax- 
ton  resulted  from  any  fault  of  the  defend- 
ants, was  directed  by  them  or  done  by 
their  authority,  or  was  any  part  of  Saxton's 
work  of  cleaning  and  caring  for  the  lamps 
in  the  yard,  for  which  he  was  employed, 
...  it  cannot  be  found  that  the  act  of 
Saxton  complained  of,  whether  wilful  or 
negligent,  was  the  defendants'  act,  or  within 
the  scope  of  Saxton's  employment  by  them." 

Tn  Farber  v.  Missouri  P.  R.  Co.  116  Mo. 
81.  20  L.  R.  A.  350,  22  S.  W.  631,  a  brake- 
man  forced  from  a  freight  train  in  a  rude 
manner  a  trespasser  who  was  stealing  a 
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ride.  The  court  held  that  the  liability  of 
the  railroad  company  must  rest  on  the  law 
of  agency,  and  not  on  that  of  common  car- 
rier, as  the  person  was  not  a  passenger; 
and,  as  there  was  not  sufficient  evidence 
to  show  that  the  brakeman  on  the  freight 
train  was  authorized  to  eject  passengers, 
there  was  no  liability  on  the  part  of  the 
railroad  company.  The  court  said :  "  The 
liability  of  the  master  for  the  acts  of  the 
servant  rests  now  upon  the  condition 
whether  or  not  the  act  of  the  servant  was 
in  the  course  of  his  employment." 

The  most  extreme  case  sought  by  counsel 
for  plaintiff  in  error  to  have  this  court  fol- 
low is  that  of  Daniel  v.  Petersburg  R.  Co. 
117  N.  C.  592,  23  S.  K.  327.  A  passenger 
on  the  defendant  railroad  had  accomplished 
his  journey,  departed  from  the  train,  and 
gone  about  his  private  business.  He  did 
not  apply  for  his  baggage  for  a  day  or  so 
afterwards.  When  he  did  apply  there  were 
charges  for  its  storage,  the  justness  of 
which  charge  was  not  controverted  by  any 
evidence.  He  demurred  to  the  charge,  and 
got  into  an  altercation  of  words  with,  and 
applied  to,  this  agent  of  the  railroad, 
abusive  epithets.  After  paying  the  charges 
and  receiving  his  baggage,  he  turned  to 
leave  the  room,  and  when  he  reached  the 
door,  said  employee,  smarting  under  the 
abusive  epithets  applied  to  him,  shot  and 
killed  the  man.  His  legal  representative 
sued  the  railroad  company  for  damages 
and  was  permitted  to  recover.  The  ma- 
jority of  the  court,  while  placing  stress  on 
the  proposition  that  the  business  of  the  de- 
ceased with  the  baggageman  had  its  origin 
in  the  contract  for  carriage  with  the  rail- 
road company,  placed  the  liability  of  the 
railroad  company  upon  the  ultimate  prop- 
osition that,  at  the  time  and  under  the  cir- 
cumstances, the  law  laid  upon  the  rail- 
road company  the  duty  of  absolute  protec- 
tion against  such  wanton  violence  of  the 
servant,  while  the  deceased  was  in  the  office 
for  the  purpose  of  transacting  such  matter 
of  business.  The  minority  opinion  filed 
held  that  the  placing  of  the  responsibility 
of  the  master  on  the  ground  that  the  place 
of  the  assault  was  such  as  to  invoke  the 
rule  of  protection  against  a  wilful  and 
wanton  assault  of  the  servant,  as  in  the 
case  of  hotel  keepers,  proprietors  of  theaters 
and  steamboats,  and  the  like,  was  hardly 
sustainable,  and  preferred  to  establish  the 
liability  of  the  railroad  company  by  stretch- 
ing the  relation  of  carrier  and  passenger  to 
include  the  incident  at  the  baggage  room. 
This  feat  was  accomplished  by  the  "  argn- 
mentum  ad  judicium."  The  position  has 
no  support  in  any  well-considered  case.  It 
stands  upon  no  fundamental  postulate  up- 
on which  the  doctrine  of  respondeat  super- 
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ior  has  been  builded.  "  If  a  ease  in  law 
have  no  cousin  or  brother,  it  is  a  sure 
sign  it  is  illegitimate."  Bacon.  When  the 
intestate  reached  his  destination,  left  the 
train  and  the  premises  of  the  company, 
going  about  his  other  affairs,  the  contract 
of  carriage  had  been  performed,  and  the  re- 
lation of  carrier  and  passenger  was  at 
an  end.  It  is  true  that  the  contract  of 
carriage  included  the  baggage.  While  in 
transit,  and  in  the  storage  room  after  it 
reached  its  destination,  until  a  reasonable 
time  had  elapsed  for  its  removal  by  the 
passenger,  the  duty  of  the  carrier  as  to  it 
was  the  exercise  of  a  high  degree  of  care 
for  its  safe  carriage  and  prompt  delivery. 
If  the  passenger  would  continue  in  force  the 
greater  responsibility  of  the  carrier  toward 
him  and  his  baggage,  he  must  apply  at  the 
place  of  delivery  for  his  baggage  on  his  ar- 
rival, within  a  reasonable  time  thereafter. 
Hutchinson,  Carr.  §§  708-710.  The  passen- 
ger had  not  called  for  his  baggage  within 
a  reasonable  time,  as  storage  charges  had 
attached,  and  the  carrier  then  held  it  as  a 
warehouseman, — a  bailee  for  hire;  and  its 
obligation  for  it  was  only  that  of  ordinary 
care,  with  the  implied  obligation  on  the 
part  of  the  bailor  to  pay  the  reasonable 
storage  charges.  Hutchinson,  Carr.  §  712. 
While  this  obligation  of  the  carrier  as  ware- 
houseman, and  the  right  of  the  intestate 
to  call  for  and  get  his  baggage,  may  techni- 
cally be  said  to  have  had  its  root  in  the 
contract  of  carriage,  yet,  as  the  reason  of 
the  rule  respecting  the  extraordinary  duties 
of  the  carrier  toward  the  passenger  while 
under  the  jurisdiction  and  care  of  the  car- 
rier did  not  exist  at  the  time  of  the  injury, 
the  rule  itself  ceased  to  apply.  So  that  the 
liability  of  the  railroad  company  for  the 
unanticipated  and  improbable  occurrence, 
provoked  by  the  misconduct  of  the  deceased, 
and  unlawfully  resented  by  the  servant,  as 
the  majority  opinion  rightly  conceived, 
could  be  sustained  only  on  the  ground  that 
it  was  the  neglect  of  a  duty  on  the  part  of 
the  railroad  company  in  not  safeguarding 
every  person  who  entered  its  place  of  busi- 
ness against  violence  and  injury  from  its 
employees,  no  matter  whether  or  not  the 
injury  had  any  legal  connection  with  the 
manner  of  performing  the  duty  assigned 
by  the  master  to  the  servant. 

This  extreme  rule  of  the  master's  lia- 
bility as  to  place  has  hitherto  been  sup- 
posed to  apply  to  carriers,  as  to  their  pas- 
sengers, and  to  hotels,  theaters,  steamboats, 
or  like  places,  as  to  their  guests.  It  was 
applied  by  the  supreme  court  of  Pennsyl- 
vania, in  Rommel  v.  Schambacher,  120  Pa. 
579,  6  Am.  St.  Rep.  732,  11  Atl.  779.  In 
that  case  the  plaintiff,  a  minor,  entered  the 
tavern  of  the  defendant,  where  he  found  one 
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Flanagan,  a  guest.  They  became  intoxi- 
cated on  liquor  furnished  by  the  proprietor. 
While  the  plaintiff  was  standing  on  the  out- 
side of  the  bar,  engaged  in  conversation 
with  the  defendant,  the  third  party  pinned 
a  piece  of  paper  to  the  plaintiff's  back  and 
set  it  on  fire,  whereby  he  was  badly  injured. 
The  proprietor  was  held  liable  for  the  in- 
jury, upon  the  ground  that  he  was  cogni- 
zant of  the  prank  being  played  upon  his 
guest,  or  that,  having  been  guilty  of  mak- 
ing the  third  party  drunk,  or  that  he  came 
there  drunk  and  he  knew  that  fact,  he 
was  bound  to  see  that  he  did  no  injury  to 
his  customer. 

The  same  rule  was  applied  by  the  su- 
preme court  of  Minnesota,  in  Curran  v. 
Olson,  88  Minn.  307,  60  L.  R.  A.  733,  97 
Am.  St.  Rep.  517,  92  N.  W.  1124,  to  the 
instance  of  a  saloon  keeper,  who  gave  to 
his  house  the  quality  of  an  inn,  and  suf- 
fered his  guest  to  be  badly  burned  by 
vicious  persons  saturating  his  feet  with 
alcohol,  while  he  was  asleep,  setting  it 
on  fire.  Even  there  the  liability  of  the 
proprietor,  who  was  not  present  at  the  in- 
stant, was  sustained  upon  the  ground  that 
he  had  knowledge  of  the  prank  being  played 
upon  his  customer,  and  took  no  steps  to 
prevent  it. 

The  liability  of  a  hotel  keeper  in  respect 
to  injuries  to  his  guests  underwent 
thorough  discussion  by  this  court  in  the 
recent  case  of  Clancy  v.  Barker,  69  L.  R.  A. 
659,  66  C.  C.  A.  478,  131  Fed.  161.  In  that 
case  a  small  boy,  about  six  years  of  age, 
was  a  guest  in  the  defendant's  hotel,  and 
wandered  out  of  his  room  into  another 
room,  where  a  bell  boy,  or  a  porter,  of  the 
hotel  was  playing  a  harmonica,  for  his  own 
amusement,  and  the  latter,  accidentally  or 
wilfully,  shot  the  boy  with  a  pistol.  The 
conclusion  reached  was — '•  That  when  the 
defendants  made  their  contract  to  enter- 
tain ...  at  their  hotel,  the  law  was, 
and,  in  our  opinion,  it  still  is,  .  .  .  that 
their  agreement  was  to  exercise  reasonable 
care  for  his  safety,  comfort,  and  entertain- 
ment, and  that  their  agreement  did  not  in- 
clude an  insurance  of  his  person  against 
the  wilful  or  negligent  acts  of  their  serv- 
ants beyond  the  course  of  their  employ- 
ment." 

Suppose  that  A  goes  to  a  mercantile 
house  and  makes  inquiry  about  some  matter 
connected  with  its  business,  and  when  that 
is  ended  the  clerk  says  to  him,  "  There 
is  a  package  here  for  you;  please  sign  a 
receipt  for  it ;  "  and  without  more  the  clerk 
seizes  a  revolver  and  shoots  the  person  to 
death.  Is  it  possible  that  the  owner  of  the 
house  shall  respond  in  damages  for  the 
injury,  the  result  either  of  a  fit  of  in- 
sanity or  personal  revenge  on  the  part  of 
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the  clerk,  on  the  ground,  not  that  it  was 
done  within  the  scope  of  his  employment, 
but  in  a  place  where  persons  are  invited 
to  come  and  transact  business  with  the 
house?  How  is  it  possible,  under  such 
condition,  for  any  business  house  to  con- 
duct its  affairs  dependent  upon  the  employ- 
ment of  clerical  assistance,  if  exposed  to 
such  liability,  after  the  merchant  has  exer- 
cised due  care  in  the  selection  of  his  clerk, 
who  has  worked  for  him  for  six  months 
with  no  manifestations  of  insanity  or  homi- 
cidal tendency?  How  is  he,  within  the 
bounds    of    reason,    to    safeguard    himself 


against  such  abnormal  outbreak  wholly 
aside  from  any  intendment  connected  with 
the  work  to  which  the  clerk  is  assigned? 
To  uphold  the  plaintiff's  contention  there 
would  have  to  be  written  into  the  law  of 
master  and  servant  a  new  rule,  making 
every  employer  an  absolute  insurer  of  the 
safety  of  every  person  who  comes  upon 
his  premises  to  deal  with  him  on  any  matter 
of  his  special  business,  against  any  injury 
inflicted  by  any  employee. 

The   judgment   of   the   Circuit    Court   is 
affirmed. 


RHODE  ISLAND  SUPREME  COURT. 


Thomas  KING 

v. 

INTERSTATE  CONSOLIDATED  STREET 

RAILWAY    COMPANY. 


John  MORRISON 

i'. 

SAME. 

(23  R.    I.   583.) 

1.  A  demurrer  to  the  declaration  In 
an  action  by  an  employee  asainst  a 
railroad  company  for  injuries  from  ex- 
posure to  cold  does  not  admit  the  truth 
of  an  allegation  of  duty  on  the  part  of  de- 


fendant to  provide  food  and  shelter,  since  it 
Is  nn  allegation  of  mere  matter  of  law. 

2.  No  duty  rests  on  a  railroad  com- 
pany sending:  employees  out  In  se- 
verely cold  weather  to  clean  the  track 
in  open  country,  remote  from  habitations, 
to  provide  them  with  food  and  shelter. 

3.  A  railroad  company  Is  not  bound  to 
carry  to  his  home  one  of  Its  em- 
ployees whose  feet  have  been  frozen  by  ex- 
posure to  severe  cold  while  in  the  course  of 
his  employment. 

(February   12,   1902.) 

[]N  demurrers  to  declarations  filed  to  re- 
v/  cover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Sustained. 


Note. — Duty  of  matter  to  furnish  protection 
to  servant  tchose  vcork  requires  exposure  to 
cold. 

I.  In  general,  924. 
II.  When  master  has  agreed  to  furnish  pro- 

tection,  926. 
III.  Care  aft€r  injury,  920. 

I.  In  general. 

The  rule  as  to  the  duty  of  a  master,  in  the 
absence  of  special  agreement,  to  furnish  pro- 
tection to  a  servant  whose  work  requires  ex- 
posure to  cold,  is  not  yet  clearly  settled.  The 
few  cases  on  the  question  present  a  lack  of 
harmony,  which  may,  perhaps,  in  a  measure, 
be  accounted  for  on  the  theory  that  even 
courts,  in  the  presence  of  a  situation  of 
severe  hardship  and  suffering  to  an  employee, 
will,  in  the  Interests  of  humanity,  hold  the 
employer  up  to  a  higher  standard  In  regard 
to  his  responsibility  for  the  employee's  safety, 
than  would  be  done  in  a  situation  of  less 
severity,  or  where  the  employee  had  a  greater 
opportunity  to  protect  himself.  The  doctrine 
of  assumption  of  risk  Is  not  so  firmly  applied 
in  the  former  situation  as  In  the  latter. 

Thus,  In  the  two  decisions  which  most 
strongly  deny  the  employer's  liability,  the 
situations  shown  by  the  facts  are  least  severe. 

In  Yazoo  City  Transp.  Co.  v.  Smith,  78  Miss. 
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140,  28  So.  807,  recovery  was  denied  a  deck 
hand  for  Injuries  received  by  exposure  to  severe 
cold  while  engaged  In  loading;  cotton  on  a 
steamer.  This  decision  was  upon  the  ground 
that  the  risk,  under  such  circumstances,  is  with 
the  laborer ;  that  he  must  be  presumed  to  have 
knowledge  equal,  if  not  superior,  to  his  em- 
ployer, of  the  effect  of  cold  upon  his  feelings 
and  person,  his  own  temperament  being  bet- 
ter known  to  him  than  to  anyone  else,  and  his 
own  sensations  sounding  the  alarm  to  him- 
self; that  men  are  presumed  to  have  ordinary 
common  sense  until  the  contrary  is  shown. 

The  act  of  1898,  p.  85,  In  reference  to  the 
liability  of  an  employer  for  Injuries  to  em- 
ployees resulting  from  unsafe  machinery,  ways, 
or  appliances,  etc.,  was  held  to  have  no  ap- 
plication where  the  injury  results  from  unprec- 
edented severity  of  the  weather.    Ibid. 

It  is  said,  obiter,  In  Hyatt  v.  Hannibal  &  St. 
J.  R.  Co.  19  Mo.  App.  287,  that  It  Is  not  ordi- 
narily the  duty  of  a  master  to  provide  a  serv- 
ant with  shelter,  and  that  the  master  would 
not  have  been  liable  in  that  case  (action  b> 
employee  to  recover  for  Injuries  from  freezing- 
while  shoveling  snowdrifts)  had  he  not  prom- 
ised to  provide  protection. 

And  so,  Judgment  In  favor  of  an  employee 
was  reversed  where  the  action  was  to  recover 
for  damages  sustained  by  reason  of  having 
been    kept    standing   for   over   an    hour   on    a 
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The  facts  are  stated  in  the  opinion. 

Messrs.  Walter  B.  Vincent  and  Henry 
M.  Boss,  Jr.,  for  defendant,  in  support 
of  demurrers : 

The  allegation  of  a  duty  will  not  sustain 
or  aid  a  pleading.  It  is  an  allegation  of  a 
mere  matter  of  law. 

Marvin  Safe  Co.  v.  Ward,  46  N.  J.  L.  19 ; 
Brown  v.  Mallett,  5  C.  B.  599;  Xickerson 
v.  Bridgeport  Hydraulic  Co.  46  Conn.  24, 
33  Am.  Rep.  1 ;  Tower  v.  Providence  d  TV. 
R.  Co.  2  R.  I.  404. 

It  is  not  ordinarily  the  duty  of  a  master 
to  a  servant  to  supply  him  with  shelter. 

Hyatt  v.  Hannibal  d  St.  J.  R.  Co.  19  Mo. 
App.  287. 

If,  ordinarily,  the  servant  must  provide 
himself  with  food  and  shelter,  in  order  to 


cast  this  duty  upon  the  master  it  must 
appear  from  the  facts  and  circumstances  of 
the  case  that  the  servant  was  induced  to 
omit  to  provide  for  himself  by  reason  of  a 
promise  made  by  the  master. 

Plaintiff  assumed  the  risk. 

Baumler  v.  Narragansett  Brewing  Co. 
23  R.  I.  430,  50  Atl.  841:  Yazoo  City 
Transp.  Co.  v.  Smith,  78  Miss.  140,  28  So. 
807;  Kellcy  v.  Silver  Spring  Bleaching  d 
Dyeing  Co.  12  R.  I.  112,  34  Am.  Rep.  615; 
Gaffney  v.  New  York  d  N.  E.  R.  Co.  15 
R.  I.  456,  7  Atl.  284. 

An  employer  is  not  bound  to  convey  his 
servant  from  his  work  to  his  home. 

Ionnone  v.  New  York,  A7.  H.  d  H.  R.  Co. 
21  R.  I.  452,  46  L.  R.  A.  730,  79  Am.  St. 
Rep.  812,  44  Atl.  592. 


cold,  damp  morning,  before  the  doors  of  a 
department  house  by  the  proprietors  of  which 
she  had  been  engaged  and  who  had  ordered 
her,  with  hundreds  of  others,  to  report  at 
that  time  and  place  for  employment.  The  judg- 
ment of  the  lower  court  in  her  favor  was  re- 
versed on  the  ground  that  comfortable  shelter 
in  nearby  stores  was  at  hand,  and  that  her 
reasons — that  she  was  afraid  she  would  lose 
her  place  if  she  availed  herself  of  it,  and  that 
it  did  not  occur  to  her  that  she  was  likely  to 
get  cold  standing  there,  as  she  was  thinking 
about  her  work — were  not  sufficient  to  place 
the  liability  for  the  injuries  resulting  to  her 
upon  the  employer,  since  she  knew  the  condi- 
tion of  her  health, — a  thing  which  the  em- 
ployer could  not  know, — and,  being  a  woman 
of  at  least  ordinary  Intelligence,  should  have 
taken  all  the  precautions  possible  to  protect 
herself.  Reames  v.  Jones  Dry  Goods  Co.  99 
Mo.  App.  396,  73  S.  W.  935. 

But  even  under  the  somewhat  ordinary  cir- 
cumstances shown  by  the  facts  in  this  case, 
there  is  a  strong  minority  opinion  supporting 
the  view  that  the  liability  of  the  employer 
was  a  question  for  the  jury.  The  opinion 
contends  that  the  plaintiff,  having  gone  to 
the  employer's  store  in  obedience  to  its  orders, 
and  the  store  managers  knowing  the  season  of 
the  year,  and  the  prevailing  atmospheric  con- 
ditions, and  that  it  would  be  necessary  to 
keep  the  prospective  clerks  standing  in  the 
street  some  time  before  they  could  be  ad- 
mitted,— she  with  the  ^hers,  should  have 
been  notified  of  the  necessary  delay,  so  that 
an  opportunity  might  have  been  afforded  to 
find  a  safer  and  more  comfortable  place  to 
wait,  or  a  place  inside  the  building,  which 
was  large  and  spacious,  might  have  been  pro- 
vided ;  that  It  is  the  duty  of  the  employer  to 
provide  a  safe  place  for  the  employee  to  work, 
and  that  what  Is  a  reasonably  safe  place, 
where  the  evidence  is  conflicting,  is  always  a 
question  for  the  jury.  The  suggestion  that  the 
employee  might  have  found  shelter  in  nearby 
stores  was  regarded  as  Impractical,  In  view 
of  the  fact  that  there  were  several  hundred 
employees  kept  waiting  beside  herself,  and  that 
it  was  not  likely  that  the  proprietors  of  the 
stores  round  about  would  have  permitted 
their  space  to  be  thus  occupied,  to  the  probable 
inconvenience    of    their    own    employees    and 
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customers ;  the  question,  however,  as  to 
whether  she  was  guilty  of  contributory  negli- 
gence in  waiting  on  the  outside  of  the  store 
door  until  it  opened  to  her,  was  regarded  as 
a  question  for  the  jury. 

The  above  are  the  only  authorities  which 
support  the  decision  in  King  v.  Interstate 
Coxsol.  Street  R.  Co.,  and  it  is  obvious  that 
the  facts  In  these  cases  do  not  present  a  situa- 
tion of  equal  hardship  and  severity  with  the 
one  therein  shown. 

On  the  other  hand,  In  Schumaker  v.  St.  Paul 
&  D.  R.  Co.  46  Minn.  39,  12  L.  R.  A.  257.  48 
N.  W.  559,  a  case  where  the  facts  show  a 
situation  somewhat  similar  to  that  of  King  v. 
Interstate  Consol.  Street  R.  Co.,  the  em- 
ployee's right  of  recovery  was  supported.  Thus, 
the  complaint  was  held  to  state  facts  sufficient 
to  constitute  a  cause  of  action  when  it  showed 
that  the  plaintiff,  having  been  sent  a  m  mber 
of  miles  away  from  any  place  where  he  could 
obtain  food  or  shelter,  to  repair  a  wrecked 
caboose,  had,  when  he  had  completed  his  work, 
been  wrongfully  and  negligently  left  by  the 
railroad  company  without  transportation  to 
a  place  where  food  or  shelter  could  be  obtained, 
in  the  night  time,  in  extremely  cold  and  dan- 
gerous weather,  and  that,  in  attempting  to 
reach  the  nearest  point,  he  was  made  sick 
by  the  unavoidable  exposure,  from  which  sick- 
ness permanent  Injuries  had  resulted.  The 
court  points  out  that  the  gravamen  of  the 
action  is  the  negligence  and  carelessness  of 
the  employer  in  leaving  the  employee  in  a 
place  where  he  could  not  procure  either  shel- 
ter or  food ;  that  it  is  an  action  in  tort,  and 
not  for  breach  of  contract.  It  wa*  contended 
that  the  employee  was  guilty  of  contributory 
negligence  in  not  going  sufficiently  prepared 
so  far  as  clothing  was  concerned,  and  In 
leaving  the  shelter  of  the  caboose,  and  going 
on  foot  to  the  nearest  village;  but  the  court 
said  that  the  employee  undoubtedly  went  pre- 
pared with  such  clothing  as  he  would  ordina- 
rily and  naturally  have  needed  for  the  occasion 
had  the  railroad  company  done  its  duty,  and 
that  this  was  all  that  was  required  of  him ; 
also  that  it  did  not  follow,  in  the  absence  of 
proof  to  that  effect,  that  because  there  was  a 
caboose  at  the  place  where  he  worked.  It  af- 
forded him  adequate  and  proper  shelter  for 
the    night.      The    court    says :       "  With    full 
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A  railroad  company  is  not  under  any 
legal  obligation  to  provide  surgical  assist- 
ance for  employees  who  are  injured  while 
in  the  discharge  of  their  duties. 

Nevier  v.  Birmingham,  8.  &  T.  R.  Co.  92 
Ala.  258,  9  So.  405 ;  Clark  v.  M issouri  P.  R. 
Co.  48  Kan.  654,  29  Pac.  1138. 

Messrs.  T.  P.  Corcoran  and  James  M. 
Gillraln,  for  plaintiffs,  contra: 

The  declaration  expressly  alleges  a  duty 
on  the  part  of  the  defendant,  in  view  of 
the   perilous   nature   of   the  work,   to    pro- 


vide food  and  shelter  for  the  plaintiff 
while  engaged  in  said  work. 

Smith  v.  Tripp,  13  R.  I.  152;  Elli*  v. 
Waldron,  19  R.  I.  369,  33  Atl.  869;  Wilson 
v.  New  York,  N.  U.  d  H.  R.  Co.  18  R.  L 
491,  29  Atl.  258;  Pomroy  v.  Granger,  18 
R.  I.  624,  29  Atl.  690. 

Said  duty  is  alleged  as  a  fact,  and  the 
demurrer  admits  that  allegation. 

Bresnahan  v.  Lonsdale  Co.  (R.  I.)  51  Atl. 
624;  13  Enc.  PI.  &  Pr.  p.  895. 

The    defendant     knew     the     perils     and 


knowledge  of  the  situation  as  to  weather  and 
the  locality,  consequently  of  the  danger  to 
be  apprehended,  It  neglected  and  abandoned 
the  plaintiff  under  circumstances  which  he 
alleges  resulted  in  personal  Injury  to  him.  It 
had  no  more  tight  to  unnecessarily  and  un- 
reasonably leave  htm  In  a  dangerous  place,  to 
expose  him  to  an  unnecessary  and  unreasonable 
risk  from  the  elements  by  failing  to  furnish 
transportation  from  the  place  where  he  had 
been  put  at  work  when  that  work  was  com- 
pleted, it  being  Its  duty  so  to  do,  according 
to  the  complaint,  than  it  had  to  unnecessarily 
and  unreasonably  expose  him  to  risks  and 
dangers  while  he  was  at  work, — such  risks 
and  dangers  as  were  discoverable  by  the  use 
of  ordinary  precaution  and  diligence." 

And  in  another  decision,  in  which  Jhe  facts 
were  of  a  similar  nature,  the  liability  of  the 
employer  in  the  absence  of  contributory  neg- 
ligence on  the  part  of  the  employee  was  not 
denied ;  but,  on  nccount  of  the  presence  of 
that  element  in  the  case,  relief  wns  refused. 
Thus,  upon  appeal  in  an  action  to  recover 
damages  for  injuries  received  by  exposure  to 
cold,  a  section  hand  was  held  guilty  of  con- 
tributory negligence,  and  a  judgment  in  his 
favor  was  reversed  where,  from  the  facts, 
it  appeared  that  upon  the  morning  of  an  ex- 
cessively cold  day,  accompanied  by  a  section 
boss  and  another  workman,  plaintiff  went  upon 
a  hand  car  about  3  miles  in  order  to  begin 
the  work  of  the  day ;  that  after  proceeding 
about  half  way  he  expressed  a  wish  to  stop 
the  car,  for  the  reason  that  his  feet  were  very 
cold,  and  he  feared  that  they  were  freezing ; 
but  his  request  being  mildly  made,  and  not 
persisted  In,  the  section  boss  made  an  evasive 
reply  and  the  car  was  not  stopped,  although 
it  would  not  have  been  regarded  as  an  act  of 
insubordination  for  plaintiff  to  have  stopped 
the  car  at  any  time,  as  he  might  have  done  by 
use  of  the  brakes ;  that,  after  arriving  at  their 
destination,  the  others  entered  a  tank  house, 
where  some  shelter  was  afforded  from  the 
extreme  cold,  but  plaintiff  remained  outside, 
and  proceeded  to  shovel  snow  until  late  In  the 
afternoon,  when  it  became  necessary  to  take 
him  home  on  the  hand  car,  on  account  of  bis 
feet  being  severely  frozen.  The  injury  which 
he  suttered  was  permanent  in  its  effects. 
Farmer  v.  Central  Iowa  R.  Co.  67  Iowa,  136, 
24   N.   W.  805. 

From  these  decisions,  above  set  out,  it  would 
seem  that  the  holding  In  Kino  v.  Interstate 
Con  sol.  Street  R.  Co.  goes  farther  toward 
protecting  the  employer  from  liability,  under 
the  circumstances  under  consideration,  than 
any  decision  yet  rendered. 
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II.  When  master  has  agreed  to  furnish  pro- 
tection. 

Where  a  contract  of  employment  provided 
for  the  furnishing  of  "  good  and  suitable  board 
and  lodging "  to  the  employee,  a  complaint 
averring  that  he  "  was  compelled  to  sleep  on 
the  cold,  wet,  and  frozen  ground,  without 
anything  under  him  except  damp  branches  of 
pine  or  spruce  trees,  und  without  sufficient 
blankets  or  bed  clothes  to  cover  him,  and  pro- 
tect hir*  from  the  cold,  whereby  plaintiff  was 
taken  dangerously  sick  from  such  exposure." 
was  held  to  state  facts  sufficient  to  constitute 
a  cause  of  action.  Clifford  v.  Denver,  8.  P.  * 
P.  R.  Co.  9  Colo.  333,  12  Pac.  219. 

Where  a  laborer  who  had  been  engaged  all 
day  In  shoveling  snowdrifts  from  a  track  was 
ordered  to  go  several  miles  up  the  track  to 
continue  that  service  during  a  night  which 
promised  to  be  oue  of  unprecedented  severity, 
and,  upon  hesitating  about  going,  on  account 
of  the  danger  from  the  severe  cold,  the  su- 
perintendent of  the  railroad  agreed  to  send  a 
heated  car  along,  into  which  the  shoveler* 
might  go  for  warmth  during  the  night,  upon 
which  assurance  the  plaintiff  went,  and,  the 
railroad  company  falling  to  send  the  car  as 
agreed,  received  severe  Injuries  from  the  ex- 
posure to  the  cold. — it  was  held  that  the  as- 
surance of  the  railroad  company  removed  all 
ground  for  the  argument  thit,  by  continuing 
the  employment,  the  plaintiff  engaged  to  as- 
sume the  risk,  and  that,  on  the  contrary,  it 
became  the  duty  of  the  railroad  company  to 
protect  the  laborer  in  the  manner  assured : 
so  that.  In  the  event  of  its  not  doing  so.  it 
became  liable  to  an  action  of  tort  just  as  much 
as  It  would  for  a  failure  to  protect  a  laborer 
from  dangerously  defective  machinery.  Hyatt 
v.  Hannibal  &  St.  J.  R.  Co.  19  Mo.  App.  287. 

III.  Care  after  injury. 

A  master  undertaking  to  convey  home  an  in- 
jured employee,  and  neglecting  to  take  the 
proper  precautions  to  cover  and  protect  him 
while  so  doing,  in  consequence  of  which  ex- 
posure complications  ensued,  causing  his 
death,  is  liable  therefor.  The  fellow-servant 
doctrine  does  not  apply.  Bresnahan  v.  Lons- 
dale Co.   (R  I.)   51  Atl.  624. 

Damages  resulting  to  an  employee  Injured  In 
a  collision,  by  exposure  to  the  weather  after 
the  injury,  which  are  the  proximate  result  of 
the  company's  negligence  in  causing  the  col- 
lision, are  recoverable.  Missouri.  K.  &  T.  R. 
Co.  v.  Settle,  19  Tex.  Civ.  App.  362.  47  S.  W. 
825.  M.  M.  M. 
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dangers  of  the  work  and  the  effect  of  cold 
and  exposure  on  men  hungry  and  tired 
after  twenty-four  hours'  work.  The  plain- 
tiff had  never  done  that  kind  of  work,  and 
was  ignorant  of  the  danger  attending  it. 

Under  such  circumstances  plaintiff  did 
not  assume  the  risk. 

1  Shearm.  &  Redf.  Neg.  5th  ed.  §   185a. 

If  the  master  directs  the  servant  to  do 
some  act  which  is  dangerous,  but  which 
could  be  made  less  dangerous  by  the  use  of 
special  care  on  the  part  of  the  master,  the 
servant  has  a  right  to  assume  that  such 
special  care  will  be  taken,  and  does  not 
take  the  greater  risk  upon  himself. 

Schumaker  v.  St.  Paul  d  D.  R.  Co.  46 
Minn.  39,  12  L.  R.  A.  257,  48  N.  W.  559; 
1  Shearm.  &  Redf.  Neg.  5th  ed.  §  186,  p. 
287,  note  4. 

Tillinghast,  J.,  delivered  the  opinion  of 
the  court: 

These  eases,  which  are  substantially  alike, 
are  before  us  on  demurrers  to  the  declara- 
tions. We  will  consider  the  first-named 
case.  It  is  trespass  on  the  case  for  negli- 
gence, and  sets  out,  in  substance,  in  the 
first  count  thereof,  that  the  plaintiff  was 
employed  by  the  defendant  corporation  to 
help  remove  snow  from  its  railroad  tracks 
between  Pawtucket,  Rhode  Island,  and 
Attleboro,  Massachusetts,  in  very  cold 
weather  in  the  month  of  February,  1899; 
that  the  work  had  to  be  done  over  a  wide 
tract  of  open  country,  remote  from  dwelling 
houses  and  other  habitations;  that  the  de- 
fendant knew  that  the  work  of  removing 
said  snow  and  ice  from  its  tracks  and 
roadbed  in  said  open  country,  in  view  of 
the  cold  and  stormy  weather,  was  very 
trying,  exhausting,  and  dangerous  to  the 
laborers  engaged  therein,  and  that  it  was 
the  duty  of  the  defendant  corporation  to 
furnish  sufficient  food  and  shelter  to  the 
plaintiff  during  the  continuance  of  said 
work,  and  to  provide  for  the  safety  of  the 
plaintiff  while  so  employed,  and  to  carry 
him  to  his  home  in  Pawtucket  when  return- 
ing from  said  work;  that  he  was  ignorant 
of  the  danger  attending  said  work  in  the 
open  country  in  cold  and  stormy  weather, 
and  that  while  engaged  for  twenty- four 
hours  therein,  and  while  in  the  exercise 
of  due  care,  and  in  ignorance  of  the  peril  to 
which  he  was  exposed,  both  of  his  feet  were 
frozen,  of  which  fact  he  informed  the  de- 
fendant's agents  and  servants,  and  re- 
quested them  to  carry  him  to  his  home,  in 
Pawtucket,  but  that  the  defendant,  its 
agents  and  servants,  well  knowing  the 
premises,  carelessly  and  negligently  failed 
to  provide  food  and  shelter  for  the  plaintiff ; 
and  that  the  freezing  of  his  feet  was  due  to 
the  failure  of  the  defendant  corporation, 
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its  agents  and  servants,  to  supply  him 
with  food  and  shelter  while  so  engaged.  It 
is  further  alleged  that,  in  consequence  of  the 
freezing  of  plaintiff's  feet,  they  had  to  be 
amputated,  whereby  he  was  disabled,  etc. 
The  second  count  differs  from  the  first  In 
that  it  alleges  that,  without  fault  on  his 
part,  both  of  his  feet  were  frozen,  of  which 
fact  he  informed  the  defendant,  its  agents 
and  servants,  and  requested  them  to  carry 
him  to  his  home,  in  Pawtucket,  which  they 
carelessly  and  negligently  refused  to  do, 
and,  being  unable  to  procure  passage  to  his 
home,  he  was  obliged  to  make  his  way 
there  on  his  hands  and  knees,  and  was 
engaged  in  making  said  journey  from  7 
o'clock  in  the  evening  until  8  o'clock  the 
next  morning.  And  he  avers  that  in  con-  ■ 
sequence  thereof,  and  without  fault  on  his 
part,  his  feet  were  so  badly  frozen  that 
they  afterwards  had  to  be  amputated,  and 
that  it  was  the  duty  of  the  defendant, 
under  the  circumstances  set  forth,  to  pro- 
vide him  with  food  and  shelter  and  trans- 
portation as  aforesaid.  To  this  declaration 
the  defendant  demurs  on  the  grounds  ( 1 ) 
that  the  defendant  owed  no  legal  duty  to 
the  plaintiff  in  the  premises;  (2)  that  the 
alleged  negligence  was  not  the  proximate 
cause  of  the  accident;  (3)  that  the  danger 
complained  of  was  obvious  to  the  plaintiff, 
and  that  he  assumed  it  as  one  of  the  risks 
of  his  employment;  (4)  that  the  plaintiff 
was  not  in  the  exercise  of  due  care;  and 
(5)  that  it  does  not  appear  from  the  dec- 
laration that  the  defendant  was  guilty  of 
negligence. 

(1)  That,  as  a  general  proposition,  a 
railroad  company  is  under  no  legal  obliga- 
tion to  provide  food  and  shelter  for  its 
servants,  may  be  regarded  as  not  open  to 
question.  No  such  duty  arises  from  the 
ordinary  relation  of  master  and  servant, 
and  hence  the  mere  fact  that  the  plaintiff 
alleges  the  existence  of  such  a  duty  does 
not  sustain  or  aid  the  pleading;  it  being 
well  settled  that  such  an  allegation,  being 
one  of  mere  matter  of  law,  is  useless 
where  the  declaration  is  insufficient,  and 
superfluous  when  sufficient  without  it. 
Brown  v.  Mallett,  5  C.  B.  599 :  Marvin  Safe 
Co.  v.  Ward,  46  N.  J.  L.  19.  In  other 
words,  there  must  be  an  allegation  of  facts 
sufficient  to  create  the  duty  or  obligation, 
or  else  the  declaration  will  be  fatally  de- 
fective. Xickerson  v.  Bridgeport  Hydraulic 
Co.  46  Conn.  24,  33  Am.  Rep.  1.  No  such 
duty  as  that  alleged,  then,  being  ordinarily 
devolved  upon  the  master,  we  need  only 
inquire  whether  the  facts  set  out  in  the 
declaration  bring  the  case  within  any  ex- 
ception to  the  general  rule.  We  do  not 
think  they  do.  The  case  is  no  different 
upon   principle   from  one   where   a    farmer 
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employs  a  wood  chopper  to  go  with  him  in 
very  cold  weather  into  the  woods  to  chop 
down  trees,  haul  logs  or  timber,  or  do 
other  outdoor  work  at  quite  a  distance 
from  the  home  of  the  servant.  In  connec- 
tion with  such  employment  the  employee  is 
supposed  to  look  out  for  himself  in  so  far 
as  the  provisions  for  his  physical  wants 
are  concerned,  and  to  protect  himself  from 
the  cold  and  inclement  weather,  which  is  a 
danger  inherent  to  the  work,  as  best  he 
may;  and  it  is  well  settled  that  no  legal 
duty  devolves  upon  the  employer  in  regard 
to  such  matters.  It  is,  of  course,  compe- 
tent for  the  person  seeking  employment  to 
accept  or  reject  that  which  is  offered;  but, 
if  he  accepts  it,  it  is  the  almost  universal 
rule  that  he  assumes  the  ordinary  risks 
incident  thereto.  That  one  of  the  risks 
incident  to  long-continued  outdoor  employ- 
ment in  the  winter  time  in  this  climate 
is  that  one's  feet  or  hands  may  be  injured 
by  freezing  is  so  clearly  within  the  rule  of 
assumed  risks  on  the  part  of  the  servant 
as  to  require  no  argument.  Take  the  case 
of  a  teamster  whose  route,  as  is  frequently 
the  case,  passes  through  a  large  tract  of 
uninhabited  country.  He  starts  out  in 
cold  and  stormy  weather,  and  during  his 
journey  his  feet  become  frozen,  or  he  is 
blockaded  by  a  snowstorm,  on  account  of 
which  he  suffers  from  hunger,  fatigue,  and 
cold  to  the  extent  of  causing  him  serious 
physical  injury.  Gould  it  be  claimed  for  a 
moment  that  his  employer  could  be  called 
upon  to  compensate  him  for  the  damages 
thus  sustained?  Clearly  not.  The  danger 
or  risk  involved  in  such  a  case  would 
clearly  be  incidental  to  the  employment,  and 
by  accepting  the  employment  he  assumes 
the  risk.  Again,  take  the  case  of  an  ice 
dealer,  who  employs  men  to  go  with  him 
into  the  open  country,  several  miles  from 
their  homes,  it  may  be.  in  very  cold  weather, 
to  engage  in  cutting  and  storing  ice.  Not 
having  taken  proper  precautions  to  pro- 
tect themselves  from  the  cold,  or  not  being 
vigorous  enough  to  endure  the  strain  which 
is  put  upon  them  by  the  severity  of  the 
weather  and  the  character  of  the  work, 
they  suffer  from  freezing  or  from  exhaus- 
tion, and  are  thereby  made  sick  and  caused 
to  suffer  damage.  Could  it  be  claimed  that 
their  employer  would  be  liable  for  the  dam- 
ages thus  sustained?  That  this  question 
must  be  answered  in  the  negative  would 
seem  to  be  apparent  to  anyone  who  is  fam- 
iliar with  the  elementary  principles  of  the 
law  of  master  and  servant.  The  furnishing 
of  food  and  clothing,  the  proper  care  of 
oneself  in  the  doing  of  his  work,  the  recogni- 
tion of  the  existence  of  well-known  physical 
laws, — these  duties,  in  the  absence  of  some 
custom,  rule,  or  understanding  to  the  con- 
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trary,  are  clearly  devolved  upon  the  serv- 
ant ;  and  for  any  failure  to  observe  them  he 
alone  must  suffer  the  consequences.  Ah 
said  by  the  court  in  Yazoo  City  Transp.  Co. 
v.  8mhh,  78  Miss.  140,  28  So.  807:  "The 
laborer  must  be  presumed  to  have  knowl- 
edge equal,  if  not  superior,  to  his  employer, 
of  the  effect  of  cold  upon  his  feelings  and 
person.  His  own  temperament  is  better 
known  to  him  than  to  anyone  else,  and 
his  own  sensations  sound  the  alarm  to  him- 
self. Men  are  presumed  to  have  ordinary 
common  sense,  until  the  contrary  is  shown, 
and  the  law  does  not  speculate  on  degrees  of 
knowledge  about  weather."  See  also  Kelley 
v.  Silver  Spring  Bleaching  d  Dyeing  Co. 
12  R.  I.  112,  34  Am.  Rep.  615:  Gaffney  v. 
Xeic  York  d  N.  E.  R.  Co,  15  R.  I.  456,  7 
Atl.  284;  Baumler  v.  Narragansett  Bracing 
Co.  23  R.  I.  430,  50  Atl.  841. 

Of  course,  it  is  competent  for  a  servant 
to  stipulate  as  to  duties  which  the  master 
shall  perform  in  addition  *  to  those  which 
the  mere  contract  relation  imposes  upon 
him,  and  in  such  case  the  terms  of  the  con- 
tract would  govern  as  to  such  additional 
duties.  But,  in  the  absence  of  such  stipula- 
tion, or  of  some  conduct  on  the  part  of  the 
master  from  which  the  additional  duty 
may  be  impliedly  assumed,  his  common-law 
obligations  only  are  binding  upon  him.  In 
order,  therefore,  to  cast  such  a  duty  upon 
the  defendant  in  this  case  as  that  which  is 
here  relied  upon,  it  must  appear  from  the 
facts  and  circumstances  set  forth  in  the 
declaration  that  the  plaintiff  was  led  to 
neglect  or  omit  to  provide  for  himself  by 
reason  of  the  fact  that  the  defendant  had 
assumed  the  duty  of  providing  for  him. 
But  no  promise  of  this  sort  on  the  part  of 
defendant  is  set  out  in  the  declaration,  nor 
is  it  alleged  that  the  defendant  in  any  way 
assumed  upon  itself  the  duty  of  providing 
the  plaintiff  with  food  and  shelter.  It 
necessarily  follows,  therefore,  that  the  only 
legal  duties  which  devolved  upon  the  de- 
fendant were  those  which  grew  out  of  the 
contract  relation,  as  aforesaid.  Had  the 
plaintiff  alleged  in  his  declaration  that, 
in  view  of  the  facts  and  circumstances  set 
out  as  to  the  weather,  the  danger,  etc., 
the  defendant  assumed  upon  itself  the 
duty  of  feeding  the  plaintiff,  of  protecting 
him  from  injury  on  account  of  the  cold, 
and  conveying  him  to  his  home  in  case  of 
his  becoming  exhausted,  or  when  his  work 
was  done,  the  case  might  come  within  that 
of  Breanahan  v.  Lonsdale  Co.  (decided  Jan. 
17,  1900)— R.  I.— 51  Atl.  624,  where  it 
was  held  that  the  declaration  stated 
a  cause  of  action,  in  that  it  alleged 
that  the  defendant  undertook  to  convey 
the  plaintiff's  intestate,  after  his  injury, 
to    his    home,    and   neglected   to    take    the 
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proper  precautions  to  cover  and  protect 
him  while  so  doing,  in  consequence  of  which 
exposure  complications  ensued,  causing 
his  death.  The  court  said  that  "  if  the 
taking  home  of  the  plaintiff's  intestate 
after  his  injury  was  a  duty  assumed  by  the 
defendant  corporation;  the  fellow-servant 
doctrine  contended  for  by  the  defendant 
does  not  apply."  Hyatt  v.  Hannibal  &  St. 
J.  R.  Co.  19  Mo.  App.  287,  is  to  the  same 
effect.  In  that  case  the  plaintiff  and 
others  were  hired  to  shovel  snow  from  the 
defendant's  tracks.  The  weather  became 
intensely  cold,  and  it  began  to  snow.  Under 
these  circumstances,  plaintiff  hesitated 
about  going  forward ;  but  defendant's  super- 
intendent promised  him  that  if  he  would 
continue  he  would  keep  cars  near  the  gang, 
in  which  they  might  warm  themselves. 
Relying  on  this  inducement,  the  plaintiff 
proceeded  with  the  work.  An  engine  was 
left,  but  the  engineer  refused  to  let  the 
plaintiff  get  in  to  warm  himself,  and  his 
foot  became  frozen  from  the  exposure.  The 
court  said :  "  What  difference  can  there  be 
in  an  assurance  against  danger  from  de- 
fects in  machinery  and  against  danger  from 
being  extraordinarily  exposed  to  the  rigtr 
of  extraordinary  weather?  If,  as  was  said, 
the  master  cannot  prevent  the  severity  of 
the  weather,  he  can  very  well  provide 
against  it.  Neither  can  the  master  prevent 
the  breaking  of  the  machinery  or  appre- 
hend accidents  in  many  cases,  but  he  may 
well  provide  against  injury  therefrom,  even 
though  the  machinery  does  break  or  the 
accident  happen.  He  may  provide  means  of 
escape  or  otherwise  protect  his  servants. 
Notwithstanding  the  defendant  might  not 
have  been  liable  in  this  case  if  he  had  not 
promised  to  provide  protection  from  the  ex- 
traordinary weather;  notwithstanding  that 
from  the  simple  employment  of  plaintiff, 
without  more,  it  might  not  have  been  the 
duty  oT  the  defendant  to  provide  fires, — yet, 
when  the  assurances  were  given,  and  the 
plaintiff  was  induced  thereby  to  undertake 
the  extraordinary  work,  it  became  the  duty 
of  the  defendant  to  protect  him  in  the  man- 
ner assured."  In  Clifford  v.  Denver,  S.  P.  d 
P.  R.  Co.  9  Colo.  333,  12  Pac.  219,  the 
plaintiff  was.  hired  as  a  day  laborer  in 
connection  with  the  construction  of  the  de- 
fendant's road.  His  contract  provided 
that  the  defendant  should  furnish  him  with 
"  good  and  suitable  board  and  lodging."' 
At  first  the  plaintiff  worked  in  a  low  alti- 
tude. When  he  reached  the  camp  high  up 
in  the  mountains,  and  found  he  must  sleep 
on  damp  spruce  boughs,  with  insufficient 
covering,  he  protested,  and,  with  his  fel- 
lows, threatened  to  quit  work  unless  they 
were  immediately  furnished  with  comfort- 
able lodgings  and  protection  from  such 
70  L.  R.  A.  59 


weather,  and  proper  beds  and  bedding  to 
keep  them  warm  at  night.  Thereupon  the 
defendant  agreed  with  the  plaintiff  and 
his  coemployees  that  if  they  would  not 
leave  the  work,  but  would  remain  at  the 
same,  the  defendant,  through  its  officers 
and  managers,  would  provide  them  with 
suitable  and  comfortable  bedding,  etc.  These 
promises  were  several  times  repeated,  and 
the  plaintiff,  relying  upon  their  being  ful- 
filled, remained  in  the  employ  of  the  de- 
fendant, and  shortly  afterwards,  by  reason 
of  being  compelled  to  sleep  on  the  cold,  wet, 
and  frozen  ground,  and  without  sufficient 
blankets  to  cover  him  and  protect  him  from 
the  cold,  was  taken  dangerously  ill,  and 
his  health  was  permanently  ruined  and 
destroyed.  It  was  held  by  the  court  that 
the  plaintiff  could  recover.  So  long, 
therefore,  as  said  first  count  fails  to  allege 
that  the  defendant  corporation  either  ex- 
pressly or  impliedly  assumed  the  duty  of 
furnishing  the  plaintiff  with  food  or  pro- 
tection from  the  cold,  we  think  the  de- 
murrer thereto  must  be  sustained. 

(2)  We  think  the  second  count  is  also 
demurrable.  It  is  not  alleged  that  the 
defendant  corporation  conveyed  the  plain- 
tiff to  his  place  of  work,  or  that  it  promised, 
either  expressly  or  impliedly,  to  carry  him 
back  to  his  home;  and  it  is  not,  and  could 
not  successfully  be,  contended  that  it  is 
any  part  Of  the  duty  of  an  employer  to 
carry  his  employees  to  or  from  their  place 
of  work,  in  the  absence,  at  any  rate,  of 
some  custom,  understanding,  or  agreement 
to  that  effect.  In  Ionnone  V.  New  York, 
N.  H.  &  H.  R.  Co.  21  R.  I.  452,  46  L.  R.  A. 
730,  79  Am.  St.  Rep.  812,  44  Atl.  592, 
Matteson,  Ch.  J.,  in  delivering  the  opinion 
of  the  court,  said:  "The  carrying  of  the 
deceased  after  his  day's  work  was  done  to 
a  point  near  his  home  is,  we  think,  to  be 
regarded,  not  as  creating  the  relation  of  a 
passenger,  but,  rather,  as  a  privilege  inci- 
dental to  his  contract  of  service,  granted  to 
him  by  the  defendant,  of  which  he  availed 
himself  to  facilitate  his  return  to  his  home, 
and  that  it  was  a  privilege  accorded  to  him 
merely  by  reason  of  his  contract  of  serv- 
ice." Schumaker  v.  St.  Paul  d  D.  R.  Co. 
46  Minn.  39,  12  L.  R.  A.  257,  48  N.  W.  559, 
cited  by  plaintiff's  counsel  in  support  of 
this  count,  while  at  first  blush  it  would 
seem  to  sustain  the  same,  yet,  upon  more 
careful  study,  we  think  it  is  distinguishable 
from  the  case  at  bar.  There  the  plaintiff 
was  sent  to  repair  a  wrecked  caboose  on  the 
line  of  the  defendant's  road.  It  was  ex- 
tremely cold,  and  a  village  9  miles  away 
was  the  nearest  point  at  which  he  could  get 
food  and  shelter.  He  was  not  provided  with 
food  or  sufficient  clothing  for  exposure  to 
such  weather.    The  company  knew  this,  and 


930 


Rhode  Island  Supreme  Court. 


Feb., 


knew  that  he  relied  upon  its  sending  for 
him  in  the  evening.  It  did  not  do  so,  and 
he  was  obliged  to  walk  back  to  the  village, 
and  by  reason  of  his  exposure  to  the  ex- 
treme cold  he  contracted  rheumatism  and 
was  permanently  injured.  The  court  held 
that  he  was  entitled  to  recover.  The  case 
was  different  from  the  one  now  before  us,  in 
this:  That  it  was  evidently  alleged  in  the 
declaration  (although  the  declaration  is  not 
set  out  in  the  case )  that  the  defendant  knew 
of  the  plaintiff's  unprepared  condition  as  to 
clothing,  etc.,  and  also  knew  that  he  relied 
on  the  defendant's  furnishing  him  with 
transportation  when  the  work  was  complet- 
ed. Whether,  in  case  the  declaration  now 
before  us  showed  such  a  state  of  facts,  we 
should  follow  that  case  and  sustain  it,  we 
are  not  now  called  upon  to  decide.  That 
the  defendant's  conduct  towards  the  plain- 


tiff in  refusing  to  carry  him  home  after  his 
feet  were  frozen  was  highly  reprehensible, 
morally  speaking,  no  one  will  question.  In- 
deed, it  is  well-nigh  inconceivable  that  the 
agents  and  servants  of  the  defendant  cor- 
poration could  have  been  guilty  of  so  gross 
an  act  of  inhumanity.  But  courts  of  law 
can  only  take  notice  of  legal  rights,  duties, 
and  obligations,  and  must  decide  cases  in 
accordance  therewith,  regardless  of  hu- 
manitarian questions.  The  demurrer  to  the 
second  count  is  sustained. 

As  the  declaration  in  the  second-named 
case — namely,  John  Morrison  v.  Interstate 
Consol.  Street  R.  Co. — is  the  same  as  the 
one  we  have  already  considered,  the  de- 
murrer thereto  is  also  sustained,  and  the 
cases  are  remanded  to  the  common  pleas 
division  for  further  proceedings. 
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Arthur  G.  OSGOOD 
v. 
CENTRAL  VERMONT  RAILROAD  COM- 
PANY. 

(77  Vt.   334.) 

• 

1.  A  statute  Imposing:  a  penalty  on 
any  aa-ent  of  a  railroad  by  whose 
negrlect  or  carelessness  Injury  Is 
done  to  a  person  or  corporation  applies  only 
to  Injuries  In  which  the  public  have  an  in- 
terest, and  not  to  those  which  are  wholly  of 
private  concern. 

2.  An  agreement  by  one  permitted  to 
place  a  structure  on  a  railroad  rlgrnt 
of  way,  as  part  of  the  consideration  there- 
for, to  indemnify  the  railroad  company 
against  liability  for  Injury  to  the  said  prop- 
erty while  upon  or  about  the  premises,  due 
to  the  carelessness  of  the  railroad  company 
or  Its  servants,  Is  not  against  public  policy. 

3.  That  provision  of  an  aarreement  by 
one  who  Is,  allowed,  for  a  learal  con- 
sideration, to  place  a  structure  on  a 
railroad  rlsjrht  of  way,  which  under- 
takes to  indemnify  the  railroad  company 
for  loss  or  Injury  to  his  property  while  upon 
the  premises,  through  the  negligence  of  the 
company  or  Its  servants,  is  enforceable,  al- 
though other  provisions  of  his  agreement 
may  be  Invalid. 

Note. — For  cases  in  this  series  as  to  validity 
of  contract  by  railroad  company  exempting  it 
from  liability  for  burning  of  buildings  on  right 
of  way,  see  Griswold  v.  Illinois  C.  R.  Co.  24 
L.  R.  A.  647 ;  Stephens  v.  Southern  P.  Co.  29 
L.  R.  A.  751 ;  King  v.  Southern  P.  Co.  29  L. 
R.  A.  755;  Hartford  F.  Ins.  Co. -v.  Chicago, 
M.  &  St.  P.  R.  Co.  30  L.  R.  A.  193 ;  and  Green- 
wich Ins.  Co.  v.  Louisville  &  N.  R.  Co.  56  L. 
R.  A.  477. 
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(March  9,  1905.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Orange  County  Court,  made  during 
the  trial  of  an  action  brought  to  recover 
damages  for  an  alleged  negligent  destruc- 
tion of  plaintiff's  property,  which  resulted 
in  a  judgment  in  plaintiff's  favor.  Sus- 
tained. 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  W.  Witters,  for  defendant: 

The  agreement  was  based  on  a  good  and 
valid  consideration. 

All  contracts  for  exemption  from  liability 
for  negligent  injuries  are  not  invalid. 

Bates  v.  Old  Colony  R.  Co.  147  Mass.  255, 
17  N.  E.  633;  Baltimore  d  O.  S.  W.  R.  Co. 
v.  Voigt,  176  U.  S.  498,  44  L.  ed.  560,  20 
Sup.  Ct.  Rep.  385:  Hart  v.  Pennsylvania 
R.  Co.  112  U.  S.  331,  28  L.  ed.  717,  5  Sup. 
Ct.  Rep.  151;  Phoenix  Ins.  Co.  v.  Erie  & 
W.  Transp.  Co.  117  U.  S.  312,  29  L.  ed. 
873,  6  Sup.  Ct.  Rep.  750,  1176;  Coupland 
v.  Housatonic  R.  Co.  61  Conn.  531,  15  L. 
R.  A.  534,  23  Atl.  870. 

Courts  will  not  declare  contracts  void 
on  grounds  of  public  policy  except  in  cases 
free  from  doubt:  and  prejudice  to  the  pub- 
lic interest  must  clearly  appear  before  a 
court  is  justified  in  pronouncing  an  instru- 
ment void  on  this  account. 

Barrett  v.  Carden,  65  Vt.  431,  30  Am. 
St.  Rep.  876,  26  Atl.  530;  Richmond  v. 
Dubuque  &  S.  C.  R.  Co.  26  Iowa,  191; 
Kellogg  V.  Larkin,  3  Pinney  (Wis.)  123, 
56  Am.  Dec.  164 ;  Richardson  v.  Mellish,  2 
Bing.  229;  Walsh  v.  Fussell,  6  Bing.  163. 

Messrs.  M.  M.  Wilson  and  E.  M. 
Harvey,  for  plaintiff: 

The  contract  contravenes  a  public  statute. 
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Vt.  Stat.  §§  3924,  3926;  Coppell  v.  Hull, 
7  Wall.  558,  19  L.  ed.  248;  Tarbell  v.  Rut- 
land R.  Co.  73  Vt.  347,  56  L.  R.  A.  656,  87 
Am.  St.  Rep.  734,  51  Atl.  6;  Ray,  Con; 
tractual  Limitations,  66-70,  and  notes. 

The  imposition  of  a  penalty  implies  a 
prohibition. 

Elkins  v.  Parkhurst,  17  Vt.  105. 

The  provision  is  void,  because  it  tends 
to  promote  negligence. 

Tarbell  v.  Rutland  R.  Co.  73  Vt.  347, 
56  L.  R.  A.  656,  87  Am.  St.  Rep.  734,  51  Atl. 
6;  Johnson  v.  Richmond  &  D.  R.  Co.  86 
Va.  975,  11  S.  E.  829;  Lake  Shore  d  M.  S. 
R.  Co.  v.  Spangler,  44  Ohio  St.  471,  58  Am. 
Rep.  833,  8  N.  E.  467 ;  Gardner  v.  Tatum, 
81  Cal.  370,  22  Pac.  880;  St:  Joseph  d  D.  C. 
R.  Co.  v.  Ryan,  11  Kan.  602,  15  Am.  Rep. 
357;  Oriswold  v.  Illinois  C.  R.  Co.  90 
Iowa,  265,  24  L.  R.  A.  647,  57  N.  W.  843. 

Rowell,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  case  is  this:  The  defendant  leased 
to  the  plaintiff  for  five  years  a  piece  of  its 
roadway  for  a  site  for  a  coal  and  lumber 
shed,  at  an  annual  rent  of  $15,  payable  in 
advance,  in  consideration  of  which  the 
plaintiff  agreed  to  pay  said  rent,  and  to 
indemnify  and  save  harmless  the  defendant 
from  all  liability  for  loss,  damage,  or  injury 
to  himself,  his  property,  servants,  or  agents, 
while  upon  or  about  said  premises,  occa- 
sioned by  fire  or  otherwise,  resulting  from 
the  negligence  of  the  defendant,  its  servants, 
agents,  or  in  any  other  manner.  The  action 
is  for  negligently  running  an  engine  and  a 
car  off  a  spur  track  and  against  the  plain- 
tiff's shed,  built  upon  said  premises  pursu- 
ant to  said  lease,  thereby  wrecking  the  same, 
and  breaking  and  destroying  divers  wagons 
and  other  carriages  stored  therein. 

The  plaintiff  claims  that  said  contract  is 
in  contravention  of  §§  3924  and  3926  of 
the  Vermont  Statutes,  and  also  against  pub- 
lic policy,  and  therefore  illegal  and  void. 
Section  3924  provides  that  when  an  en- 
gineer, fireman,  or  other  agent  of  a  railroad 
is  guilty  of  negligence  or  carelessness  where- 
by an  injury  is  done  to  a  person  or  corpora- 
tion, he  shall  be  imprisoned  not  more  than 
a  year,  or  fined  not  more  than  a  thou- 
sand dollars,  but  that  the  section  shall  not 
exempt  a  person  or  a  corporation  from  an 
action  for  damages.  As  the  inhibition  to 
contract  implied  by  this  section,  whatever 
it  is,  cannot  extend  beyond  its  penalization, 
it  is  important  to  determine  whether  it 
penalizes  the  injury  complained  of.  Con- 
ceding for  present  purposes  that  it  penali- 
zes all  injuries  in  which  the  public  has  an 
interest,  does  it  penalize  injuries  in  which 
the  public  has  no  interest,  but  which  are 
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wholly  of  private  concern?  This  depends 
upon  the  construction  to  be  given  to  it,  for 
its  language  is  broad  enough  to  include  all 
injuries,  regardless  of  the  interests  they 
touch. 

Penal  statutes  are  to  be  strictly  con- 
strued, though  not  so  strictly  as  to  defeat 
their  purpose.  They  are,  like  other  stat- 
utes, when  not  too  plain  and  specific  for 
construction,  to  be  construed  with  reference 
to  their  spirit  and  reason;  and  courts  have 
power  to  declare  that  a  case  that  falls 
within  their  letter  is  not  within  the 
statute,  because  not  within  its  spirit  and 
reason  and  the  intention  of  the  legislature. 
The  supreme  court  of  Pennsylvania  says 
(quoting  somebody)  that  "  no  man  incurs 
a  penalty  unless  his  act  is  clearly  within 
both  the  spirit  and  the  letter  of  the  statute 
imposing  the  penalty."  Com.  ex  rel.  Direc- 
tors of  Poor  v.  Wells,  110  Pa.  463,  468,  1 
Atl.  310,  312.  The  supreme  court  of  Mary- 
land said  much  the  same  thing  in  Cearfoss 
v.  State,  42  Md.  403.  There  are  many  for- 
cible illustrations  of  the  application  of  this 
rule.  Puffendorf  mentions  a  case  in  the 
Bolognian  law  in  which  it  was  adjudged 
that  an  enactment  that  "whoever  drew 
blood  in  the  streets  should  be  punished  with 
the  utmost  severity"  did  not  apply  to  a 
surgeon  who  bled  a  man  that  fell  down  in 
the  street  in  a  fit.  Black  stone  says  that  the 
most  universal  and  effectual  way  of  discov- 
ering the  true  meaning  of  a  law  is,  when  the 
words  are  dubious,  by  considering  the  reason 
and  spirit  of  it,  or  the  cause  that  moved 
its  enactment,  and  instances  a  case  put  by 
Cicero, — of  a  law  that  those  who,  in  a  storm, 
forsook  the  ship,  should  forfeit  all  prop- 
erty therein,  and  that  the  ship  and  the 
lading  should  belong  entirely  to  those  who 
stayed  in  it.  In  a  tempest,  all  forsook  the 
ship  except  one  passenger,  who  was  too  sick 
to  leave  it.  By  chance  the  ship  came  into 
port,  and  the  sick  man  kept  possession,  and 
claimed  the  benefit  of  the  law.  But  all  the 
learned  agreed  that  he  was  not  within  the 
reason  of  the  law,  which  was  to  give  en- 
couragement to  such  as  should  venture 
their  lives  to  save  the  ship,  and  that  this 
was  a  merit  to  which  the  sick  man  could 
not  pretend,  for  he  stayed  in  the  ship 
neither  to  save  it  nor  to  contribute  to  its 
safety.  1  Bl.  Com.  61.  The  statute  of  1 
Edward  II.  enacted  that  a  prisoner  who 
broke  prison  should  be  guilty  of  felony. 
But  it  was  held  not  to  extend  to  a  prisoner 
who  broke  out  when  the  prison  was  on  fire, 
"  for*  he  is  not  to  be  hanged  because  he 
would  not  stay  to  be  burned."  Plowden 
says  in  his  comments  on  Stradling  v.  Mor- 
gan, at  page  205a,  vol.  1,  as  the  result  of 
many  cases  to  which  he  refers,  that :  "  The 
sages  of  the  law  heretofore  have  construed 


Vermont  Supreme  Court. 


Mar., 


statutes  quite  contrary  to  the  letter  in  some 
appearance;  and  those  statutes  which  com- 
prehend all  things  in  the  letter,  they  have 
expounded  to  extend  but  to  some  things; 
and  those  which  generally  prohibit  all  peo- 
ple from  doing  such  an  act,  they  have  in- 
terpreted to  permit  some  people  to  do  it; 
and  those  which  include  every  person  in 
the  letter,  they  have  adjudged  to  reach  to 
some  persons  only, — which  expositions  have 
always  been  founded  upon  the  intent  of  the 
legislature,  which  they  have  collected  some- 
times by  considering  the  cause  and  neces- 
sity of  making  the  act,  sometimes  by  com- 
paring one  part  of  the  act  with  another, 
and  sometimes  by  foreign  circumstances. 
So  that  they  have  ever  been  guided  by  the 
intent  of  the  legislature,  which  they  have 
always  taken  according  to  the  necessity  of 
the  matter,  and  according  to  that  which  is 
consonant  to  reason  and  good  discretion." 
This  agrees  with  Coke,  who  somewhere  says 
that  "he  who  knoweth  not  the  reason  of 
the  law,  knoweth  not  the  law  itself."  And 
again  he  says  that  "  acts  of  Parliament  are 
to  be  so  construed  as  no  man  that  is  in- 
nocent or  free  from  wrong  be,  by  a  literal 
construction,  punished  or  endamaged."  In 
Murray  v.  Baker,  3  Wheat.  541,  4  L.  ed. 
454,  the  words  "beyond  seas,"  copied  from 
an  English  statute,  were  construed  to  mean 
"  without  the  limits  of  the  state." 

In  Church  of  Holy  Trinity  v.  United 
States,  143  U.  S.  457,  36  L.  ed.  226,  12  Sup. 
Ct.  Rep.  511.  it  was  held  that  the  penal  act 
of  February  26,  1885  (23  Stat,  at  L.  332, 
chap.  164,  U.  S.  Comp.  Stat.  1901,  p.  1290), 
"  to  prohibit  the  importation  and  migration 
of  foreigners  and  aliens  under  contract  or 
agreement  to  perform  labor"  in  this 
country,  does  not  apply  to  a  contract  be- 
tween an  alien  resident  out  of  the  United 
States  and  a  religious  society  incorporated 
under  the  laws  of  a  state,  whereby  the 
alien  engaged  to  remove  to  this  country  and 
enter  into  the  service  of  the  society  as  its 
rector  and  pastor,  and  removed  and  entered 
into  the  service  accordingly.  The  court 
said  that  the  society  was  within  the  letter 
of  the  statute,  for  not  only  were  the  general 
words  "  labor  and  service  "  both  used,  but, 
as  if  to  guard  against  any  narrow  inter- 
pretation, and  to  emphasize  a  breadth  of 
meaning,  to  those  words  is  added  "  of  any 
kind,"  and,  further,  that  as  the  statute 
made  specific  exceptions,  and  among  them 
professional  actors,  artists,  lecturers,  sing- 
ers, and  domestic  servants,  it  thereby 
strengthened  the  idea  that  every  other  kind 
of  labor  and  service  was  intended  to  be 
reached,  and  that,  while  there  was  great 
force  in  this  reasoning,  the  court  could  not 
think  that  Congress  intended  to  denounce 
with  penalties  a  transaction  like  the  one  in 
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that  case.  The  court  went  on  to  gay  that  it 
is  a  familiar  rule  that  a  thing  may  be 
within  the  letter  of  a  statute,  and  yet  not 
be  within  the  statute,  because  not  within  its 
spirit  or  the  intention  of  its  makers;  that 
this  is  not  the  substitution  of  the  will  of 
the  court  for  that  of  the  legislature,  for 
frequently  words  of  general  meaning  are 
used  in  a  statute,  broad  enough  to  include 
the  act  in  question,  and  yet  a  consideration 
of  the  whole  legislation,  or  of  the  circum- 
stances surrounding  its  enactment,  or  of  the 
absurd  results  that  would  follow  from  such 
a  broad  meaning,  makes  it  unreasonable  to 
believe  that  the  legislature  intended  to  in- 
clude the  particular  case. 

It  is  said  in  Ryegate  v.  Wardsboro,  30 
Vt.  749,  that  the  letter  of  the  law  is  found 
by  experience  not  to  be  in  all  cases  a  correct 
guide  to  the  true  sense  of  the  lawgiver, 
wherefore  rules  have  been  adopted  for  the 
construction  of  statutes  that  look  to  the 
whole  and  every  part  of  the  act,  to  the  sub- 
ject-matter, the  effects  and  consequences, 
the  reason  and  spirit  of  the  law,  and  thus 
ascertain  the  true  meaning  of  the  legis- 
lature, though  the  meaning  ascertained  con- 
flicts with  the  literal  sense  of  the  words. 
Chief  Justice  Marshall  says,  in  United 
States  v.  Fisher,  2  Cranch,  358,  386,  2  L. 
ed.  304,  313,  that,  when  the  mind  labors  to 
discover  the  design  of  the  legislature,  it 
seizes  everything  from  which  it  can  derive 
aid. 

Applying  this  doctrine  to  the  case  in 
hand,  we  think  that  §  3924  does  not  extend 
to  injuries  in  which  the  public  has  no  inter- 
est, but  which  are  wholly  of  private  con- 
cern. Said  section  is  a  part  of  the  railroad 
law  that  applies  exclusively  to  "operating 
railroads  "  and  contains  many  specific  provi- 
sions on  that  subject,  most  of  which  were 
manifestly  enacted  for  the  safety,  protec- 
tion, and  general  benefit  of  the  public,  and 
apparently  without  reference  to  merely  pri- 
vate matters  in  which  the  public  has  no  in- 
terest; leaving  those  to  be  dealt  with  by 
the  common  law,  the  same  as  in  other  cases. 
Suppose,  for  example,  that  section  men 
should  negligently  and  carelessly  run  a 
hand  car  over  and  injure  a  trifling  thing, 
of  no  public  interest:  or,  if  section  men  are 
not  within  the  statute,  suppose  an  engineer 
should  negligently  and  carelessly  run  his 
engine  over  and  injure  such  a  thing,  in- 
capable of  injuring  the  train, — would  they 
incur  the  penalty?  If  so,  it  would  be  be- 
cause the  act  came  within  the  spirit  and 
reason  of  the  law  as  well  as  within  its  let- 
ter, and  because  such  a  construction  would 
be  necessary  in  order  to  accomplish  the  ob- 
ject and  purpose  of  the  law,  and  to  effec- 
tuate the  intention  of  the  legislature.  But 
this  seems  too  much  to  say.     Hence  the 
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language  of  the  statute,  which  comprehends 
all  injuries,  must,  as  Plowden  says,  be  ex- 
pounded to  extend  to  but  some  injuries. 
But  where  shall  the  line  be  drawn?  It 
cannot  be  drawn  arbitrarily,  for  that  is  not 
exposition.  It  must,  then,  be  drawn  with 
reference  to  some  difference  that  bears  a 
just  relation  to  the  object  and  purpose 
of  the  statute ;  and  this  difference  is  found 
between  injuries  in  which  the  public  has 
an  interest,  and  injuries  in  which  it  has  no 
interest,  but  which  are  purely  of  private 
concern;  and  that  the  injury  here  in  ques- 
tion is  purely  of  private  concern  cannot 
be  doubted,  for  it  is  nothing  to  the  public 
whether  the  plaintiff  or  the  defendant  bears 
this  loss,  concerning  which  the  defendant 
was  not  contracting  in  its  public  capacity 
of  a  common  carrier,  but  only  in  its  private 
capacity. 

It  follows,  therefore,  that,  if  that  part  of 
the  contract  covering  the  injury  here  in- 
volved stood  alone,  the  contract  would  not 
be  in  contravention  of  §  3924.  But  as  it 
does  not  stand  alone,  but  is  part  of  a 
promise  to  indemnify  against  injuries  in 
which  it  is  claimed  the  public  has  an  inter- 
est, it  is  contended  that  the  whole  promise 
must  fall,  as  it  is  not  divisible.  The  general 
rule  is,  where  you  cannot  sever  the  illegal 
from  the  legal  part  of  a  contract,  that  the 
contract  is  altogether  void;  but,  where  you 
can  sever  them,  whether  the  illegality  be 
created  by  statute  or  by  the  common  law, 
that  you  may  reject  the  bad  and  retain  the 
good.-  It  was  unanimously  agreed  in  14 
Hen.  VIII.  25,  26,  that  if  some  of  the  cove- 
nants of  an  indenture  or  of  the  conditions 
indorsed  upon  a  bond  are  against  law,  and 
some  good  and  lawful,  the  covenants  or 
conditions  that  are  against  law  are  void 
ab  initio,  and  the  others  stand  good.  This 
was  adopted  in  Pigot's  Case,  11  Coke,  266, 
and  from  it  has  sprung  the  generally  ac- 
cepted doctrine  that  where  there  is  a 
promise  to  do  two  things,  one  legal  and  the 
other  illegal,  the  promise  to  do  the  legal 
act  will  be  enforced,  and  the  promise  to  do 
the  illegal  act  will  be  disregarded.  United 
States  v.  Bradley,  10  Pet.  343,  360,  9  L.  ed. 
448,  455.  And  it  makes  no  difference 
whether  there  are  two  distinct  promises,  or 
whether  there  is  one  promise  that  is  divisi- 
ble, or  whether  the  consideration  for  the  two 
promises  is  entire  or  apportionable.  Green- 
wood v.  Bishop  of  London,  5  Taunt.  727; 
Newman  v.  Newman,  4  Maule  &  S.  66; 
Harriman,  Contr.  134.  One  of  the  most 
common  instances  of  the  application  of  this 
rule  is  in  cases  of  agreements  in  restraint 
of  trade,  which  are  held  to  be  divisible  both 
as  to  time  and  place.  Baines  v.  Geary,  L. 
R.  35  Ch.  Div.  154,  is  a  case  of  the  former 
kind.  There,  in  an  agreement  for  employ- 
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ment  as  a  milk  carrier,  the  servant  under- 
took not  to  serve  or  interfere  with  any  cus- 
tomers served  by,  or  belonging  at  any  time 
to,  the  master,  his  successors  or  assigns. 
Held,  severable,  and  capable  of  enforcement 
in  respect  of  persons  who  were  customers 
during  the  employment.  There  are  many 
cases  of  the  latter  kind.  In  Price  v.  Green, 
16  Mees.  &  W.  346,  the  covenant  was  never 
to  carry  on  a  certain  business  in  the  cities 
of  London  or  Westminster,  nor  within  600 
miles  of  them.  Held,  that  the  covenant  was 
divisible,  and  good  as  to  those  cities,  but 
bad  as  to  the  600  miles.  A  covenant  not  to 
engage  in  the  manufacture  of  ocher  "  in  the 
county  of  Lehigh  or  elsewhere  "  is  divisible, 
and  good  as  to  the  county.  Smith's  Appeal, 
113  Pa.  579,  6  Atl.  251.  A  contract  not  to 
engage  in  a  particular  trade  or  business 
for  a  specified  time  "  in  the  city  of  St. 
Louis  nor  at  any  other  place  "  is  divisible. 
Peltz  v.  Eichele,  62  Mo.  171.  So,  a  cove- 
nant not  to  enter  into  a  certain  business  in 
a  certain  county,  nor,  for  a  time,  into  the 
same  business  in  the  United  States,  is  good 
as  to  the  first,  though  bad  as  to  the  last. 
Dean  v.  Emerson,  102  Mass.  480. 

It  is  to  be  noticed  that  the  consideration 
for  the  plaintiff's  promise  in  the  case  at  bar 
is  wholly  legal,  and  has  been  practically 
executed  by  allowing  the  erection  and  use 
of  the  structure.  Under  the  rule  above 
stated,  that  part  of  the  plaintiff's  promise 
of  indemnity  here  involved  is  severable  from 
the  rest  of  the  promise,  and  enforceable,  not 
being  in  contravention  of  the  statute,  unless 
it  is  against  public  policy,  which  the  plain- 
tiff claims,  but  which  we  do  not  think.  It 
is  said  in  Griswold  v.  Illinois  C.  R.  Co.  90 
Iowa,  265,  24  L.  R.  A.  647,  57  N.  W.  843,  • 
that  "public  policy  is  variable, — that  the 
very  reverse  of  that  which  is  the  policy  of 
the  public  at  one  time  may  become  public 
policy  at  another;  hence  no  fixed  rule  can 
be  given  by  which  to  determine  what  is  pub- 
lic policy.  The  authorities  all  agree  that  a 
contract  is  not  void  as  against  public 
policy  unless  it  is  injurious  to  the  interests 
of  the  public  or  contravenes  some  estab- 
lished interest  of  society."  It  is  said  by 
Mr.  Justice  Gray  in  Hartford  F.  Ins.  Co.  v. 
Chicago,  M.  &  St.  P.  R.  Co.  175  U.  S.  at 
page  106,  44  L.  ed.  91,  20  Sup.  Ct.  Rep.  33, 
that  this  is  in  exact  accord  with  the  opinion 
in  Pope  Mfg.  Co.  v.  Gormully,  144  U.  S.  at 
page  233,  36  L.  ed.  418,  12  Sup.  Ct.  Rep. 
632.  Sir  George  Jessel,  Master  of  the 
Rolls,  says,  in  Printing  &  N.  Registerina 
Co.  v.  Sampson,  L.  R.  19  Eq.  at  page  46&fl 
that :  "  It  must  not  be  forgotten  that  you 
are  not  to  extend  arbitrarily  those  rules 
which  say  that  a  given  contract  is  void  as 
being  against  public  policy,  because  if  there 
is   one    thing  which,   more   than    another, 
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public  policy  requires,  it  is  that  men  of  full 
age  and  competent  understanding  shall  have 
the  utmost  liberty  of  contracting,  and  that 
their  contracts,  when  entered  into  freely 
and  voluntarily,  shall  be  held  sacred,  and 
shall  be  enforced  by  courts  of  justice. 
Therefore  you  have  this  paramount  public 
policy  to  consider, — that  you  are  not  lightly 
to  interfere  with  tnis  freedom  of  contract." 
This  language  is  quoted  and  approved  in 
Baltimore  d  O.  S.  W.  R.  Co.  v.  Voigt,  176 
U.  S.  at  page  505,  44  L.  ed.  564,  20  Sup. 
Ct.  Rep.  387,  where  it  is  further  said  that 
"  the  right  of  private  contract  is  no  small 
part  of  the  liberty  of  the  citizen,  and  that 
the  usual  and  most  important  function  of 
courts  of  justice  is  rather  to  maintain  and 
enforce  contracts,  than  to  enable  parties 
thereto  to  escape  from  their  obligation  on 
the  pretext  of  public  policy." 

A  railroad  corporation  holds  its  stations, 
grounds,  railroad  tracks,  and  right  of  way 
for  the  public  use  for  which  it  is  incor- 
porated, yet  as  its  private  property,  and  to 
be  occupied  by  itself  or  by  others  in  the 
manner  that  it  may  consider  best  fitted  to 
promote,  or  not  to  interfere  with,  the  public 
use.  It  may,  in  its  discretion,  permit  them 
to  be  occupied  by  others  with  structures 
convenient  for  receiving  and  delivering 
freight  upon  its  road,  so  long  as  a  free  and 
safe  passage  is  left  for  the  carriage  of 
freight  and  passengers.  Grand  Trunk  R. 
Co.  v.  Richardson,  91  U.  S.  454,  23  L.  ed. 
356.  And  it  must  provide  reasonable  means 
and  facilities  for  receiving  goods  offered 
by  the  public  to  be  transported  over  its 
road.  Covington  Stock-Yards  Co.  v.  Keith, 
139  U.  S.  128,  35  L.  ed.  73,  11  Sup.  Ct. 
Rep.  461.  But  it  is  not  obliged,  and  cannot 
be  compelled,  even  by  statute,  against  its 
will,  to  permit  private  persons  to  erect  and 
maintain  structures  for  their  own  benefit 
upon  the  land  of  the  company.  Missouri  P. 
R.  Co.  v.  Nebraska,  164  U.  S.  403,  41  L.  ed. 
489,  17  Sup.  Ct.  Rep.  130.  In  the  case  at 
bar  the  plaintiff  had  no  right  to  build  his 
shed  upon  the  land  of  the  defendant  with- 
out its  permission,  and  it  was  under  no 
obligation  to  the  public  or  to  the  plaintiff 
to  permit  him  to  do  it.  In  granting  and  re- 
ceiving the  permission  to  do  it,  and  in 
erecting  it,  both  parties  knew  that  its 
proximity  to  the  spur  track,  the  building  of 
which  was  contemplated,  would  increase 
the  risk  of  damage  by  cars  running  off  that 
track   accidentally   or  by  negligence.     The 

4>rincipal  consideration  expressed  in  the 
ease  for  the  license  granted  is  the  stipula- 
tion for  exempting  the  defendant  from 
liability  to  the  plaintiff  for  damage  thus 
occasioned,  and  the  public  had  no  interest 
in  that  matter.  In  Qriswold  v.  Illinois  C. 
R.  Co.  90  Iowa,  265,  24  L.  R.  A.  647,  57 
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N.  W.  843,  it  was  held  that  a  stipulation 
in  a  contract  in  which  a  railroad  company 
permitted  a  building  to  be  erected  on  its 
right  of  way  wherein  to  do  business  with 
the  public,  that  the  company  should  not  be 
liable  for  damage  by  fire  negligently  com- 
municated by  it  to  the  building,  did  not 
contravene  public  policy,  because  the  public 
had  no  interest  as  to  who  should  carry 
the  hazard  incident  to  the  building  being 
located  as  it  was.  Stephens  v..  Southern  P. 
Co.  109  Cal.  86,  29  L.  R.  A.  751,  50  Am.  St. 
Rep.  17,  41  Pac.  783,  is  to  the  same  effect. 
There  the  defendant  leased  to  the  plaintiff 
land  adjoining  its  depot  grounds,  on  which 
the  plaintiff  had  built  a  warehouse.  He 
covenanted  in  the  lease  that  the  company 
should  not  be  liable  to  him  for  damage 
caused  by  fire  from  its  engines  or  otherwise. 
Held,  that  he  could  not  recover  for  the 
destruction  of  the  warehouse  by  fire  spread- 
ing from  the  company's  adjoining  land, 
negligently  kindled  thereon  by  its  servants 
for  the  purpose  of  burning  dry  grass  and 
rubbish,  and  that  the  covenant  did  not  con- 
travene public  policy,  nor,  as  the  court  said, 
did  it  increase  the  risk  and  danger  to  the 
public  by  tending  to  promote  negligence. 
This  may,  with  equal  truth,  be  said  of  the 
case  at  bar.  It  is  not  like  the  Tarbell  v. 
Rutland  R.  Co.  73  Vt.  347,  56  L.  R.  A.  656, 
87  Am.  St.  Rep.  734,  51  Atl.  6,  for  there 
the  negligence  stipulated  against  touched 
the  interest  of  the  public,  as  the  public  has 
an  interest  in  the  personal  safety  of  rail- 
road operatives.  In  the  very  recent  case  of 
Mann  v.  Pere  Marquette  R.  Co.  135  Mich. 
210,  97  N.  W.  721,  the  plaintiffs  were  lum- 
bermen, and  owned  a  large  mill.  Desiring 
to  have  side  tracks  laid  thereto  for  shipping 
in  and  out  products,  they  applied  to  the  de- 
fendant to  put  them  in,  and  thereupon  a 
contract  was  entered  into  whereby  the  com- 
pany agreed  to  build  the  tracks,  and  the 
plaintiffs,  recognizing  that  the  use  of  them 
involved  risk  of  loss  by  fire  from  engines, 
assumed,  as  a  further  inducement  and  con- 
sideration for  their  construction,  all  such 
risk  of  fire,  and  released  the  company  from 
all  liability,  statutory  or  otherwise,  for 
loss  or  injury  to  them  by  fire,  whether  due 
to  the  negligence  of  the  company  or  it* 
employees  or  otherwise.  The  court  said  that 
the  case  did  not  fall  within  those  where 
contracts  to  exempt  from  liability  are  held 
void  on  the  ground  of  public  policy;  that 
it  is  a  fundamental  rule  that  what  one  may 
refuse  to  do  entirely,  he  may  agree  to  do 
upon  such  terms  as  he  pleases:  that  the 
defendant  was  not  acting  as  a  public  carrier. 
and  was  not  bound  to  put  in  the  tracks: 
that  there  was  no  occasion  to  contract 
against  properly  equipped  and  properly 
managed  engines,  for  fire  caused  by  such 
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would  not  impose  liability;  and  that  the 
only  purpose  of  such  a  contract  was  to 
avoid  the  consequences  of  the  defendant's 
own  negligence,  which  it  had  a  perfect  right 
to  contract  against,  both  in  reason  and  on 
authority.  These  cases  are  not  so  strong 
as  the  one  at  bar,  for  the  fires  there  stip- 
ulated against  might  have  spread  and  en- 
*  dangered  the  public,  while  the  cause  of  the 
injury  here  involved  necessarily  spent  it- 
self with  the  injury. 

As  the  promise  is  divisible,  we  have  no 
occasion  to  consider  whether  the  rest  of 
it  is  against  public  policy  or  in  contraven- 
tion of  either  of  said  sections,  the  last  of 
which  provides  that  those  owning  or  operat- 
ing a  railroad  shall  be  responsible  in 
damages  for  injuries  by  fire  communicated 
by  engines,  unless  due  caution  and  diligence 
are  used,  and  suitable  expedients  employed, 
to  prevent  such  damage.  We  hold,  there- 
fore, that  that  portion  of  the  contract  ap- 
plicable to  the  injury  in  question  is  not 
against  public  policy  or  in  contravention  of 
said  sections,  but  is  good  and  enforceable 
against  the  plaintiff. 

Judgment  reversed,  and  judgment  for  the 
defendant  to  recover  its  costs. 


John  J.  MOXAHAN 

v. 

Edward   T.   MOXAHAN,   Appt. 

(77   Vt.    133.) 

1.  That  a  woman  asslats  her  husband 
in  his  bualneas,  and  In  caring  for  money 
which  is  the  product  of  their  Joint  labor, 
does  not  make  the  money  her  property. 

2.  The  deposit  of  a  man's  money  In 
a  saving*  bank,  by  his  wife  in  her 
own  name,  does  not  change  Its  ownership, 
where  it  is  consistent  with  the  manner  in 
which  they  transacted  business,  and  with 
her  custom  of  caring  for  the  money  which 
they  earned  together. 

3.  The  Inference  that  a  man's  money, 
which  had  been  loaned  by  his  wife 
upon  securities  taken  in  the  name  of  her  son, 
had  been  given  by  him  to  her,  may  be  re- 
butted by  parol. 

4.  Equity  may  decree  a  trust  In  secur- 
ities procured  by  a  father  in  the 
name  of  his  son  for  the  purpose  of  avoid- 
ing taxation,  where  the  bill  merely  charges 
that  they  were  taken  in  the  son's  name  with- 
out his  knowledge,  but  that  he  afterwards 
surreptitiously  took  them  into  his  possession, 
and    refused   to   surrender   them,    while    the 

Note. — As  to  resulting  trust  In  favor  of  one 
paying  for  land  the  title  to  which  Is  taken  in 
another's  name,  see,  In  this  series,  McCUntock 
v.  Loisseau,  2  L.  R.  A.  816,  and  Cook  v.  Pat- 
rick. 11  L.  R.  A.  573. 
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answer  alleges  an  interest  in  them  under  a 
will,  so  that  the  fraudulent  purpose  does  not 
appear. 

(Tyler,  Start,  and  Stafford,  J  J.,  dissent.) 
(November  15,  1904.) 

APPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Chittenden 
County  impressing  a  trust  upon  certain 
securities  taken  in  defendant's  name,  hut 
alleged  to  belong  to  the  complainant. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hamilton  8.  Peok  and  Charles 
T.  Barney,   for  appellant: 

The  orator  is  conclusively  estopped  from 
establishing  a  trust,  and  from  obtaining  re- 
lief herein,  by  his  own  fraudulent  acts. 
.  Carpenter  v.  McClure,  39  Vt.  9,  91  Am. 
Dec.  370;  Roberta  v.  Lund,  45  Vt.  82;  Fos- 
ter v.  Foster,  56  Vt.  540;  Oreen  v.  Adams, 
59  Vt.  602,  59  Am.  Rep.  761,  10  Atl.  742; 
Bartlett  v.  Bartlett,  13  Neb.  456,  14  N.  VV. 
385. 

The  duty  rests  upon  every  individual  to 
bear  his  just  proportion  of  the  burden  of 
taxation. 

1  Desty,  Taxn.  p.  9;  Vt.  Stat,  chaps. 
26-31;  Vt.  Const,  chap.  1,  art.  9;  Catlin  V. 
Hull,  21  Vt.  152;  Johnson  v.  Howard,  41 
Vt.  125,  98  Am.  Dec.  568. 

The  conveyances  were  absolutely  void  as 
to  the  town  of  Underhill;  and  it  was  cer- 
tainly the  orator's  duty  to  render  them  for 
taxation;  and  each  time  he  solemnly  made 
oath  to  his  tax  inventory  the  falsity  of 
that  oath  was  covered  up  by  the  terms  in 
which  he  had  couched  these  fraudulent  con- 
veyances. 

Woodward  v.  Wyman,  53  Vt.  645;  Xa- 
tional  Union  Bank  v.  Brainerd,  65  Vt.  291, 
26  Atl.  723;  1  Cooley,  Taxn.  3d  ed.  pp. 
768-770;  Ransom  v.  Burlington,  111  Iowa, 
77,  82  N.  W.  427. 

Equity  will  not  relieve  a  party  from  the 
result  of  his  own  fraud. 

14  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  275- 
278;  Robertson  v.  Sayre,  134  N.  Y.  97,  30 
Am.  St.  Rep.  627,  31  N.  E.  250;  Brantley 
v.  West,  27  Ala.  551 ;  Glover  v.  Walker, 
107  Ala.  540,  18  So.  251 :  Stephens  v.  Har- 
row, 26  Iowa,  458. 

Even  where  there  is  a  contract  to  recon- 
vey,  between  the  parties  to  a  fraudulent  con- 
veyance, specific  performance  will  not  be  de- 
creed by  a  court  of  equity;  but  the  parties 
will  be  left  where  they  have  placed  them- 
selves. 

Baldwin  v.  Cawthorne,  19  Ves.  Jr.  166; 
Moore  v.  Horsley,  156  111.  36,  40  N.  E.  323; 
Canton  v.  Dorchester,  8  Cush.  625;  Eyre 
v.  Eyre,  19  N.  J.  Eq.  42;  Marlatt  v.  War- 
wick, 19  N.  J.  Eq.  439 ;  Tyler  v.  Tyler,  126 
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111.  525,  9  Am.  St.  Rep.  642,  21  N.  E.  616; 
Roberta  v.  Lund,  45  Vt.  82. 

Messrs.  W.  L.  Bitmap  and  R.  E. 
Brown,  for  appellee: 

There  was  no  agreement  or  arrangement 
between  the  orator  and  his  wife  that  she 
should  have  any  certain  part  of  these  funds, 
nor  can  it  be  claimed  that  any  part  thereof 
became  hers  by  gift  from  him. 

Re  Brown,  65  Vt.  331,  26  Atl.  638;  Kenis- 
ton  v.  Keniston,  56  Vt.  680;  2  Story,  Eq.  §§ 
1375-1381. 

While  the  presumption  is  that  convey- 
ances to  the  son,  made  through  the  instru- 
mentality of  the  father,  as  these  were,  are 
an  advancement,  that  presumption  may  be 
rebutted  by  extrinsic  evidence,  either  writ- 
ten or  parol,  and  a  trust  established. 

Wallace  v.  Bowen,  28  Vt.  638 ;  Walston  v. 
Smith,  67  Vt.  542,  32  Atl.  486,  70  Vt.  19, 
39  Atl.  252;  Clark  v.  Clark,  43  Vt.  685; 
McClintock  v.  Loisseau,  31  W.  Va.  865,  2  L. 
R.  A.  816,  8  S.  E.  612;  Corey  v.  Morrill,  71 
Vt.  51,  42  Atl.  976;  Howard  v.  Scott,  50 
Vt.  48;  Mott  v.  Harrington,  15  Vt.  185. 

Where  a  holding  of  property  is  found  to 
be  in  trust,  the  Adding  must  be  distinct 
and  unequivocal  that  the  transactions 
through  which  such  holding — such  trust — 
was  acquired,  were  illegal,  the  purpose 
fraudulent,  and  the  transfer  an  unlawful 
one. 

Pittman  v.  Pittman,  107  N.  C.  159,  11  L. 
R.  A.  456,  12  S.  E.  61 ;  McClintock  v.  Lois- 
scan,  31  W.  Va.  865,  2  L.  R.  A.  816,  8  S. 
E.  612. 

In  order  to  defeat  this  trust,  fraud  on 
the  part  of  the  orator  must  be  established, 
t.  e.,  that  he  endeavored  by  circumvention 
to  alter  legal  rights. 

Bigelow,  Fr.  5,  13;  1  Bouvier,  Law  Diet. 
846;  Leach  v.  Francis,  41  Vt.  670. 

A  person  of  age  and  sane  has  the  undis- 
puted right  to  use,  control,  and  manage  his 
property  in  any  way  he  wishes,  providing 
the  same  is  not  unlawful ;  and  he  has  the 
right  to  invest  his  property  in  an  adjoin- 
ing town,  or  wherever  he  wishes,  with  the 
intent  and  for  the  express  purpose  of  avoid- 
ing taxation,  or  the  payment  of  taxes,  in 
the  town  where  he  resides;  and,  in  doing 
so,  there  is  no  fraud. 

Johnson  v.  Howard,  41  Vt.  125,  98  Am. 
Dec.  568. 

The  change  of  title  without  change  of 
possession  involves  no  fraud  in  law,  and 
did  not  involve  any  right  of  the  town  as  to 
taxation. 

Daniels  v.  Nelson,  41  Vt.  161,  98  Am. 
Dec.  577. 

Tyler,  J.,  delivered  the  opinion  of  the 
court: 

The  following  are  the  material  facts  found 
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by  the  master:  The  orator  resided  and 
practised  law  in  Underhill  about  thirty 
years.  He  was  town  clerk  twenty-four 
years,  postmaster  eleven  years,  and  made 
from  all  these  sources  an  annual  income  of 
$1,200  to  $1,500.  He  and  his  wife  were 
poor  when  they  moved  to  that  town,  but 
by  industry  and  economy  accumulated 
several  thousand  dollars  prior  to  her  death  ' 
in  1900.  Their  son,  the  defendant,  was 
born  in  1873,  and  .is  now  a  lawyer  in  Bos- 
ton, Massachusetts.  Mrs.  Monahan  was  a 
capable  woman,  and  assisted  her  husband 
in  his  profession  and  his  public  offices. 
She  had  the  care  of  the  funds  of  the  two 
offices;  also  of  her  own  earnings,  and  to 
some  extent  the  earnings  of  her  husband, 
though  without  any  express  agreement  be- 
tween them.  She  kept  these  funds,  and 
sometimes  moneys  collected  by  her  husband, 
in  a  bureau  drawer,  which  seems  to  have 
been  the  only  place  in  the  house  for  keep- 
ing money  and  valuable  papers.  Mr.  and 
Mrs.  Monahan  and  the  defendant  each  had 
a  key  and  access  to  the  drawer,  but  by  an 
understanding  between  the  husband  and 
wife  the  latter  had  the  general  care  and 
custody  of  the  drawer  and  its  contents, 
but  not  to  the  exclusion  of  the  husband. 
No  books  of  accounts  nor  memoranda  were 
kept  to  show  the  amount  of  money  placed 
in  the  drawer,  nor  does  it  appear  how  much 
each  contributed  to  the  amount  thus  ac- 
cumulated. In  1889  and  1891  Mrs.  Monahan 
earned  $94  as  superintendent  of  schools,  and 
as  a  member  of  the  board  of  education..  In 
March,  1892,  Mrs.  Monahan  began  to  make 
deposits  in  her  name  in  a  savings  bank,  and 
continued  to  make  them  until  her  death. 
They  varied  in  amounts  from  small  sums  to 
$650.  In  1896  one  Batchelder  applied  to 
the  orator  for  a  loan,  and  negotiations 
were  had  between  Mr.  and  Mrs.  Monahan 
and  himself  upon  the  subject.  The  loan 
was  agreed  upon:  and  the  orator  requested 
his  wife  to  see  that  the  papers  were  properly 
made,  which  she  did,  taking  Batchelder's 
note  and  a  chattel  mortgage  running  to  the 
defendant,  who  afterwards  learned  of  the 
transaction,  took  the  note  and  mortgage 
into  his  possession,  accepted  two  renewals 
of  them,  finally  collected  the  amount  due, 
used  some  of  the  money  for  his  mother's 
comfort  in  her  sickness,  and  deposited  the 
remainder  to  his  credit  in  a  savings  bank. 
The  orator  did  not  know  that  his  son  had 
taken  the  Batchelder  papers  until  he  was 
looking  over  the  papers  in  the  drawer  in 
December,  1899.  In  1897  one  Whipple  ap- 
plied to  the  orator  for  a  loan,  and  it  was 
agreed  by  Mr.  and  Mrs.  Monahan  that  it 
should  be  made.  The  latter,  at  her  hus- 
band's suggestion,  temporarily  borrowed 
$675  on  her  own  note,  and  turned  out  her 
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savings-bank  book  as  collateral  security 
for  the  loan.  The  money  was  handed  to 
Whipple,  who  gave  mortgage  notes  for 
$800,  which  included  a  former  loan  of  $125, 
and  made  the  notes  and  a  mortgage  run- 
ning to  the  defendant.  A  loan  of  $200 
was  made  to  Whipple  the. August  following, 
making  his  entire  debt  $1,000.  The  orator 
and  his  wife  took  part  in  drafting  the  notes 
and  the  mortgage  which  were  placed  in  the 
drawer.  The  orator  was  employed  to  fore- 
close a  mortgage  against  one  Agan  in  1897, 
but  paid  the  debt  himself,  and  took  new 
notes  and  a  mortgage  running  to  the  defend- 
ant. The  orator  made,  or  assisted  in  mak- 
ing, all  the  papers  relative  to  thi3  transac- 
tion. The  first  of  these  notes  and  the  first 
year's  interest  upon  the  others  were  paid 
to  him,  and  he  temporarily  used  the  other 
Agan  note  as  security  for  the  payment  of 
money  that  he  had  occasion  to  borrow. 
When  he  paid  the  borrowed  money  he  re- 
turned the  notes  to  the  drawer.  The  de- 
fendant did  not  know  of  this  transaction 
until  some  months  after  it  was  made,  but 
later  on,  without  his  father's  knowledge, 
he  had  one  of  the  notes  and  the  mortgage 
with  him  in  Boston.  In  the  fall  of  1899, 
in  default  of  payment,  this  mortgage  was 
foreclosed,  but  the  suit  was  settled  by 
Agan's  deeding  the  property  to  the  defend- 
ant. The  orator  was  several  times  solicited 
to  sell  this  property,  but  he  replied  to 
applicants  that  it  was  his  son's,  and  he 
would  have  to  convey  it.  There  was  no 
agreement  between  the  orator  and  his  wife 
that  she  should  have  the  salary  received 
from  the  postoffice,  nor  the  fees  for  record- 
ing papers,  nor  for  drawing  legal  docu- 
ments, which  service  she  often  performed 
and  received  pay  for.  The  orator  knew 
that  his  wife  kept  a  bank  account  in  her 
name,  and  did  not  in  any  way  interfere 
with  her  so  doing.  They  and  their  son 
lived  in  entire  harmony,  and  the  parents 
were  agreed  in  giving  the  son  a  good  edu- 
cation in  high  schools,  the  University  of 
Vermont,  and  the  law  school  of  Boston 
University.  The  orator  and  the  defendant 
never  had  any  conversation  between  them 
respecting  these  securities  until  after  Mrs. 
Monahan's  death.  In  January,  1899,  when 
the  defendant  was  at  home  on  a  vacation, 
he  took  from  the  bureau  the  Whipple  and 
Batchelder  notes  and  mortgages  and  one  of 
the  Agan  notes  and  the  mortgage,  and  car- 
ried them  to  Boston,  but  after  a  time  re- 
placed them,  with  the  exception  of  the 
Batchelder  loan,  in  the  drawer,  where  they 
remained  until  after  his  mother's  death, 
when  he  again  took  them  into  his  posses- 
sion, and  has  retained  them  ever  since, 
though  requested  by  the  orator  to  return 
them.  He  had  collected  the  Batchelder  debt 
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before  his  mother's  death.  None  of  this 
money  was  earned  by  Mrs.  Monahan  in  any 
business  carried  on  by  her  upon  her  sep- 
arate account.  Her  husband  never  gave 
her  any  money  to  hold  as  her  separate  prop- 
erty, and  it  does  not  appear  that  he  re- 
garded any  of  .the  money  that  was  from 
time  to  time  placed  in  the  bureau  as  hers; 
on  the  contrary,  the  money  derived  from  the 
various  sources  was  not  kept  separate,  but 
was  mixed  together,  and  none  of  it  came 
from  the  defendant. 

1.  Upon  the  findings  it  must  be  held  that 
all  the  money  in  controversy  was  the  ora- 
tor's. The  fact  that  his  wife  assisted  him 
in  his  business  and  in  caring  for  the  money 
which  was  the  product  of  the*ir  joint  labor 
did  not  make  it  her  property.  Even  the 
$94  earned  by  her  was  the  orator's,  in  the 
absence  of  an  agreement  between  them  that 
it  should  be  hers.  Potter  v.  Potter,  64  Vt. 
298,  23  Atl.  856;  Re  Brown,  65  Vt.  331, 
26  Atl.  638;  Re  Hall,  70  Vt.  458,  41  Atl. 
508.  The  deposits  of  money  in  the  savings 
bank  by  Mrs.  Monahan  in  her  name,  in 
the  circumstances  stated  by  the  master,  did 
not  change  the  ownership  from  her  hus- 
band to  herself.  These  deposits  were  con- 
sistent with  the  manner  in  which  the  hus- 
band and  wife  transacted  business,  and  with 
the  care  which  she  took  of  the  money  that 
they  earned  together.  Cases  cited  by  the 
defendant,  where  the  wife  before  and  during 
coverture  received  property  by  gift  or  in- 
heritance which  was  regarded  by  her  hus- 
band as  her  separate  estate,  are  not  in 
point.  While  from  such  deposits  the  prima 
facie  inference  may  be  that  a  gift  was  in- 
tended by  the  husband  to  the  wife,  that  in- 
ference may  be  rebutted  and  overcome  by 
parol  proof  to  the  contrary,  and  a  resulting 
trust  arise  in  favor  of  the  husband.  Wal- 
lace v.  Bowen,  28  Vt.  638;  Bent  v.  Bent, 
44  Vt.  555.  This  rule  applies  to  the  sav- 
ings bank  deposits  made  in  the  wife's  name, 
and  to  the  fact  of  the  mortgages  and  the 
Agan  deed  being  taken  in  the  name  of  the 
defendant.  Walston  v.  Smith,  70  Vt.  19, 
39  Atl.  252.  It  was  held  in  Keniston  v. 
Keniston,  56  Vt.  680,  that,  "while  courts 
of  equity  give  full  effect,  as  between  the 
parties,  to  gifts  by  husband  to  wife,  they 
require  clear  and  incontrovertible  evidence 
to  establish  such  gifts  as  a  matter  of  in- 
tention and  fact."  In  that  case  the  court 
remarked  that  the  master  had  found  neither 
a  gift  nor  an  intention  to  give.  See  Mc- 
Clu8key  v.  Provident  Inst,  for  Savings,  103 
Mass.  300. 

2.  The  master  finds  that  the  orator 
thought  he  was  being  taxed  too  high  in 
Underhill,  that  the  taxation  was  unjust, 
and  that  it  was  his  intention  not  to  be 
taxed  upon  these  securities  in  that  town. 
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In  the  supplemental  report  it  is  stated 
that  the  orator's  intention  was  a  personal 
one  with  reference  to  his  not  being  taxed 
thereon,  and  that  he  did  not  intend  that 
the  defendant  should  not  return  said  loans 
wherever  the  same  ought  to  be  legally 
taxed ;  but  we  consider  that  this  does  not 
change  the  original  finding.  The  orator's 
testimony  about  the  Whipple  mortgage  is 
reported  as  follows :  "  The  listers,  a  year 
or  two  before  that,  had  raised  my  list 
$400.  It  did  not  please  me  nor  Mrs. 
Monahan.  We  rather  thought  it  was  un- 
just. Edward  had  just  entered  the  Boston 
Law  School,  and  I  proposed  that  we  take 
the  mortgage  in  his  name,  setting  him  up 
as  of  Boston,  Massachusetts,  that  the  listers 
would  not  attempt  to  place  that  mortgage 
in  the  list.  It  was  done  so."  He  further 
stated  that  he  caused  the  Batchelder  and 
Agan  mortgages  and  the  Agan  deed  to  be 
made  running  to  his  son  for  the  same  pur- 
pose. All  of  the  property  in  controversy 
was  taxable  to  the  orator  in  Underbill,  and 
it  was  his  legal  duty  to  place  it  in  his  in- 
ventory each  year  after  the  securities  were 
respectively  taken.  This  he  did  not  do, 
but  caused  them  to  be  made  payable  to 
the  defendant,  to  prevent  their  being  taxed 
to  himself  in  that  town.  The  defendant 
entered  the  Boston  Law  School  in  October, 
1896,  but  did  not  change  his  residence 
from  Underhill  to  Boston  until  April,  1899. 
The  orator  claims  in  his  bill  that  his  acts 
in  taking  these  securities  in  the  defendant's 
name  created  a  resulting  trust  in  the  latter : 
and  he  prays  the  court  to  declare  it  a 
trust,  and  by  its  decree  terminate  it,  and 
order  that  the  property  be  returned  to  the 
orator.  The  question  is  whether  or  not  the 
case  falls  within  the  general  rules  in  equity 
that  the  court  will  not  enforce  a  trust 
springing  out  of  the  complainant's  own 
fraud;  that  a  party  will  not  be  relieved 
from  the  consequences  of  his  own  fraud; 
that  one  who  has  conveyed  property  to  de- 
fraud his  creditors  has  not  such  an  equity 
as  will  entitle  him  or  his  heirs  to  relief. 
14  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  275, 
278;  Peaslce  v.  Barney,  1  D.  Chip.  (Vt.) 
331,  6  Am.  Dec.  743.  In  the  latter  case  it 
was  held  that  it  was  not  competent  for  an 
administrator  to  impeach  and  set  aside  an 
act  done  by  his  intestate  in  his  lifetime  in 
conveying  his  property  to  defraud  his  cred- 
itors. It  appears  that  there  was  no  agree- 
ment or  understanding  between  the  orator 
and  the  defendant  that  the  securities 
should  be  taken  in  the  name  of  the  latter; 
that  the  orator  did  not  deliver,  nor  intend 
to  deliver,  the  securities  to  the  defendant; 
and  that  the  defendant  took  possession  of 
them  without  the  orator's  consent  or  knowl- 
edge, and  refused  to  return  them  when  re- 
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quested;  that  if  the  defendant  had  not  ap- 
propriated them  to  his  use,  the  orator  could 
at  any  time  have  taken  them  from  the 
drawer,  and  held  them  as  his  own  property. 
The  essential  allegations  in  the  bill  are 
that  the  securities  were  taken  in  the  de- 
fendant's name  without  his  knowledge ;  that 
he  held  them  in  trust  for  the  orator;  that 
he  surreptitiously  took  them  into  his  pos- 
session, and  refused  to  surrender  them. 
The  prayer  is  that  the  securities  may  be 
declared  to  be  held  in  trust  by  the  defendant 
for  the  orator,  and  that  the  orator's  rights 
thereto  may  be  enforced.  The  answer,  in 
substance,  is  that  the  moneys  that  went 
into  the  securities  were  not  the  orator's, 
but  were  in  part  the  defendant's,  though 
mainly  his  mother's;  and  that  he  acquired 
all  his  mother's  interest  by  her  will,  which 
had  been  duly  proved.  No  claim  of  a 
fraudulent  conveyance  by  the  orator  was . 
made  in  the  answer.  The  issue  made  in  the 
pleadings  was  in  respect  to  the  title  to  the 
property.  A  majority  of  the  judges  are 
therefore  of  the  opinion  that  the  case  falls 
within  the  well-settled  rule  in  equity  that, 
where  a  party  is  not  required  to  disclose 
his  fraud  in  making  out  his  case,  he  can 
have  relief,  if  entitled  to  it,  upon  grounds 
alleged  and  proved.  This  rule  was  adopted 
by  Lord  Mansfield  in  Holman  v.  Johnson, 

I  Cowp.  343,  where  he  said :  **  The  objec- 
tion that  a  contract  is  immoral  or  illegal 
as  between  plaintiff  and  defendant  sounds 
at  all  times  very  ill  in  the  mouth  of  the 
defendant.  It  is  not  for  his  sake,  however, 
that  the  objection  is  ever  allowed;  but  it 
is  founded  in  general  principles  of  policy 
which  the  defendant  has  the  advantage  of, 
contrary  to  the  real  justice  as  between  him 
and  the  plaintiff."  In  Simpson  v.  Bloss. 
7  Taunt.  246,  the  court  also  recognized  the 
test,  whether  a  demand  connected  with  an 
illegal  act  can  be  enforced,  is  whether  the 
plaintiff  requires  aid  from  the  illegal  trans- 
action to  establish  his  case.  There  the  suit 
was  brought  to  recover  upon  an  illegal 
wager  upon  a  horse  race.     In  Sican  v.  Scott, 

II  Serg.  &  R.  155,  the  plaintiff  obtained  an 
award  of  arbitrators  against  the  defendant, 
founded  on  an  illegal  lottery  transaction, 
and  afterwards  the  defendant  gave  the 
plaintiff  his  bond  in  satisfaction  of  the 
award.  In  a  suit  brought  upon  the  bond  it 
was  held  that  the  defendant  could  not  go 
beyond  the  award,  and  show  that  the  de- 
mand for  which  it  was  obtained  originated 
in  an  illegal  transaction.  The  court  said: 
"  The  test  whether  a  demand  connected  with 
an  illegal  transaction  is  capable  of  being 
enforced  at  law  is  whether  the  plaintiff 
requires  the  aid  of  the  illegal  transaction 
to  establish  his  case.  If  a  plaintiff  cannot 
open  his  case  without  showing  that  he  has 
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broken  the  law,  a  court  will  not  assist 
him,  whatever  his  claims  in  justice  may  be 
upon  the  defendant/'  This  test  has  been 
repeated  in  the  following  cases :  Thomas  v. 
Brady,  10  Pa.  170;  Scott  v.  Duffy,  14  Pa. 
20 ;  Evans  v.  Dravo,  24  Pa.  65,  62  Am.  Dec. 
359.  In  Gilliam  v.  Brown,  43  Miss.,  641,  a 
question  was  considered  respecting  a  con- 
tract for  carrying  cotton  through  the 
enemy's  lines  in  time  of  war,  which  acts 
were  in  violation  of  the  laws  of  the  United 
States.  In  discussing  the  case,  the  court 
said :  It  is  well  settled  "  that,  after  the 
illegal  contract  has  been  executed,  one  party 
in  possession  of  all  the  gains  and  profits 
resulting  from  the  illicit  traffic  and  trans- 
actions will  not  be  tolerated  to  interpose 
the  objection  that  the  business  which  pro- 
duced the  fund  was  in  violation  of  law." 
It  is  observed  in  the  opinion  in  that  case 
that  there  has  been  an  increasing  tendency 
in  courts  to  treat  the  new  promise  as  un- 
connected with  the  original  contract,  so  as 
to  escape  from  the  unjust  consequences  of 
the  application  of  the  general  rule  that,  if  a 
contract  grows  out  of  an  illegal  act,  a 
court  of  justice  will  not  enforce  it.  The 
following  cases  are  cited:  Armstrong  v. 
Toler,  11  Wheat.  269,  6  L.  ed.  471;  Craig 
v.  Missouri,  4  Pet.  410,  7  L.  ed.  903;  Roby 
v.  West,  4  N.  H.  290,  17  Am.  Dec.  423; 
Pat  ton  v.  Nicholson,  3  Wheat.  204,  4  L.  ed. 
371 ;  Wooten  v.  Miller,  7  Smedes  &  M.  385; 
Wheeler  v.  Russell,  17  Mass.  258 ;  Shiffner 
v.  Gordon,  12  East,  304;  Brooks  v.  Martin, 
2  Wall.  79,  17  L.  ed.  734;  McBlair  v. 
Gibbes,  17  How.  236,  15  L.  ed.  134; 
Tenant  v.  Elliott,  1  Bos.  &  P.  3;  Farmer  v. 
Russell,  1  Bos.  &  P.  296.  In  commenting 
upon  these  cases  the  court  said  in  conclu- 
sion :  "  Whilst  affording  this  relief,  the 
courts  are  not  obnoxious  to  the  imputation 
of  giving  effect  to  illegal  contracts  or  en- 
couraging immoral  acts.  In  all  these  cases 
the  violation  of  law  has  already  been  ac- 
complished, and  one  party  is  found  in  pos- 
session of  money  which  belongs  to  another, 
and  no  detriment  can  arise  further  by 
raising  an  assumpsit  to  pay  it  over  to  the 
principal."  In  Phalen  v.  Clark,  19  Conn. 
421,  50  Am.  Dec.  253,  the  facts  were  as 
follows:  The  plaintiff,  being  the  assignee 
of  a  lottery  granted  by  the  state  of  Rhode 
Island,  and  the  proprietor  of  all  the  tickets 
in  the  lottery  not  sold  at  the  time  of  draw- 
ing, intrusted  the  defendant,  who  was  re- 
siding at  Hartford,  Connecticut,  and  then 
was,  and  for  a  long  time  had  been,  the 
agent  of  the  plaintiff  for  the  sale  of  tickets, 
with  a  large  number  of  tickets  to  sell  or 
return.  At  the  time  of  the  drawing  of  the 
lottery  one  of  the  tickets  so  held  by  the  de- 
fendant drew  a  prize  of  $30,000.  By  a 
fraudulent  combination  with  one  Pinney, 
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the  defendant  obtained  information  of  that 
fact  in  advance  of  the  mail,  and  in  his  re- 
turn of  sales  the  defendant  included  such 
prize  ticket  as  having  been  sold  to  Pinney 
before  the  drawing.  The  defendant  and 
Pinney  afterwards  caused  this  ticket  to 
be  presented  to  the  plaintiff  for  payment 
of  the  prize,  representing  Pinney  as  the 
bona  fide  owner  thereof,  and  the  plaintiff, 
being  ignorant  of  the  fraud,  paid  the  prize. 
On  a  bill  in  chancery,  brought  by  the  plain- 
tiff against  the  defendant  and  Pinney  to 
recover  back  the  money  so  paid,  it  was  held 
that  the  agency  of  the  defendant  to  sell 
terminated  with  the  drawing  of  the  lottery : 
and  that  he  thereupon  became  a  mere  de- 
positary; that  the  fraudulent  combination 
between  the  defendant  and  Pinney  and  the 
consequent  injury  to  the  plaintiff  were  en- 
tirely independent  of  any  act  in  which  the 
plaintiff  had  participated,  prohibited  by  the 
laws  of  Connecticut:  and,  consequently, 
that  the  plaintiff  was  not  precluded  from  a 
recovery  on  the  ground  of  his  being  in  pari 
delicto.  In  the  opinion  the  court  re- 
marked: "We  suppose  it  to  be  a  well- 
settled  doctrine  that,  if  a  plaintiff  requires 
any  aid  from  an  illegal  transaction  to  es- 
tablish his  demand,  he  cannot  recover  it; 
or,  in  other  words,  if  he  is  unable  to  sup- 
port it  without  relying  upon  an  unlawful 
agreement  between  himself  and  the  defend- 
ant, he  must  fail.  But  if  the  parties  have 
been  engaged  in  business,  either  malum  in 
se  or  merely  prohibited  by  law,  yet,  if  the 
cause  of  action  be  unconnected  with  the 
illegal  act,  and  is  founded  upon  a  distinct 
and  collateral  consideration,  it  will  not  be 
affected  by  their  former  unlawful  conduct." 
Feret  v.  Hill,  15  C.  B.  207,  is  in  point. 
There  the  plaintiff  obtained  of  the  defend- 
ant a  lease  of  premises  by  means  of  a  false 
representation  that  he  intended  to  carry  on 
a  lawful  trade  therein.  Having  obtained 
possession,  the  plaintiff  converted  them  to 
an  illegal  use,  and  the  defendant  forcibly 
expelled  him.  It  was  held  that  the  plain- 
tiff might  maintain  ejectment;  that  the 
fraudulent  misrepresentation  and  the  subse- 
quent illegal  use  of  the  premises  were  not 
sufficient  in  law  to  avoid  the  lease.  In  the 
opinion  it  was  said :  "  The  plaintiff  is  not 
calling  upon  the  court  to  enforce  any  agree- 
ment at  all.  The  agreement  was  an  agree- 
ment on  the  part  of  the  defendant  to  demise 
certain  premises  to  the  plaintiff  for  a 
given  term.  When  the  instrument  was 
executed,  and  possession  was  given  under 
it,  it  received  its  full  effect.  No  aid  of  a 
court  of  justice  was  required  to  enforce  it. 
This  action  of  ejectment  is  brought,  not 
for  the  purpose  of  enforcing  the  agreement, 
but  the  plaintiff  asks  the  court  to  afford 
him  a  remedy  against  one  who  has  extruded 
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him  from  a  lawful  possession.  There  is, 
therefore,  a  manifest  distinction  between 
this  case  and  those  where  the  court  was 
called  upon  to  assist  the  plaintiff  in  en- 
forcing an  agreement,  the  object  of  which 
was  to  do  an  illegal  act;  as  in  Ritchie  v. 
Smithy  6  C.  B.  462.  In  that  case  both 
plaintiff  and  defendant  were  parties  to  an 
agreement,  the  very  object  and  intention 
of  which  was  to  enable  one  of  them  to  com- 
mit an  infraction  of  the  law."  In  Taylor 
v.  Bowers,  L.  R.  1  Q.  B.  Div.  291,  the  plain- 
tiff, being  in  embarrassed  circumstances, 
pursuant  to  an  agreement  with  another  per- 
son delivered  his  entire  stock  in  trade  to 
that  person,  and  took  back  fictitious  bills  of 
exchange.  An  inventory  of  the  goods  was 
given,  but  no  bill  of  sale  was  executed. 
The  object  of  the  transaction  was  to  pre- 
vent the  plaintiff's  creditors  from  getting 
their  pay  in  full.  The  defendant  was  a 
creditor  of  the  plaintiff,  and  was  cognizant 
of  the  arrangement  between  him  and  the 
other  person,  who,  some  months  later,  ex- 
ecuted a  bill  of  sale  of  the  goods  to  the  de- 
fendant for  the  alleged  purpose  of  securing 
his  debt.  But  the  plaintiff  was  not  a  party 
to  the  bill  of  sale,  nor  did  he  sanction  or 
know  of  it.  He  afterwards  demanded  the 
goods,  and  then  brought  suit.  It  was  held 
that,  the  fraudulent  purpose  not  having 
been  carried  out,  the  plaintiff  was  not  rely- 
ing upon  the  illegal  transaction,  and  was 
entitled  to  repudiate  it,  and  recover  his 
goods;  that  the  defendant  got  no  title  be- 
cause he  had  knowledge  of  the  original 
transaction.  Cockburn,  Ch.  J.,  in  the 
opinion,  said :  "  The  action  is  not  founded 
upon  the  illegal  agreement,  nor  brought  to 
enforce  it;  but,  on  the  contrary,  the  plain- 
tiff has  repudiated  the  agreement,  and  his 
action  is  founded  on  that  repudiation."  He 
cited  several  cases  where  money  had  been 
paid  and  goods  delivered  under  an  unlawful 
agreement;  but,  there  having  been  no 
further  performance  of  it,  it  was  held  that 
the  party  paying  the  money  or  delivering 
the  goods  might  repudiate  the  transaction, 
and  recover  his  money  or  goods.  The  judg- 
ment was  affirmed  in  the  court  of  appeal. 
James,  L.  *J.,  remarked :  "  All  the  plaintiff 
has  got  to  say  is :  *  These  were  my 
goods.  I  was  possessed  of  .  .  .  [them]. 
I  have  never  parted  with  them  to  anybody. 
They  are  my  goods  still.  I  never  sold  them, 
and  I  have  never  given  them  to  anybody  in 
such  a  way  as  to  deprive  myself  of  the 
right  to  possession  of  them.'  It  is  the  de- 
fendant who  has  got  really  to  show  the 
fraud."  Taylor  v.  Chester  appears  in  6 
English  Ruling  Cases,  477,  and  the  rule  is 
formulated  therefrom  that,  "  where  money 
has  been  paid  under  an  illegal  contract,  the 
question  whether  it  can  be  recovered  back 
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depends  on  whether  the  parties  are  in  pari 
delicto;  and  the  test  is  whether  the  plain- 
tiff can  make  out  his  case  otherwise  than 
through  the  medium  and  by  the  aid  of  the 
illegal  transaction  to  which  he  himself  was 
a  party."  Following  that  case  is  Diggle  v. 
Higgs,  from  46  L.  J.  Exch.  N.  S.  721- 
725,  where  it  was  held  that  the  deposit  of  a 
sum  of  money  by  two  persons  in  the  hands 
of  a  third,  to  abide  the  event  of  an  unlaw- 
ful game  between  the  two,  is  a  wager,  and 
not  "a  subscription  or  contribution  to  a 
prize,"  within  8  &  9  Vict.  chap.  109,  %  18. 
Such  a  deposit  may  be  recovered  by  the 
depositor  from  the  stakeholder,  if  demanded, 
before  it  is  paid  over  to  the  winner.  In 
the  latter  case  the  rule  is  stated  that, 
"  but  where  money  has  been  paid  to  a  stake- 
holder upon  a  wagering  agreement  which  is 
void,  but  not  illegal,  by  statute,  it  may  be 
recovered  back,  if  demanded  before  it  is 
paid  over  to  the  winner."  Elaborate  notes 
follow  these  cases,  and  in  the  English  notes 
it  is  stated  that  the  principle  in  Taylor  v. 
Chester  underlies  those  cases  where  prop- 
erty has  been  conveyed  or  given  for  an  im- 
moral consideration ;  and  that,  if  the  illegal 
act  has  been  substantially  executed,  the 
consideration  is  irrevocable;  but,  where 
the  illegal  act  remains  unexecuted,  the  con- 
sideration paid  for  it  may  be  recovered. 
In  the  American  notes  to  these  cases  it  is 
said  that  in  this  country,  as  in  England, 
the  law  leaves  parties  to  an  executed 
illegal  contract,  when  equally  in  fault,  to 
their  fate,  and  therefore  will  not  sustain 
an  action  to  recover  money  paid,  or  goods 
or  lands  delivered,  under  such  a  contract; 
and  numerous  cases  are  cited.  In  the  same 
notes  it  is  declared  that  the  doctrine  of 
Diggle  v.  Biggs  is  supported  by  a  multi- 
tude of  cases,  and  is  the  universal  doctrine 
of  the  American  courts.  The  doctrine  in 
Taylor  v.  Bowers  is  approved  in  Congress 
rf  E.  Spring  Co.  v.  Knowlton%  103  U.  S.  49, 
26  L.  ed.  347,  where  it  is  held  that  a  party 
to  a  contract,  the  making  of  which,  al- 
though prohibited  by  law,  is  not  malum  in 
se,  may,  while  it  remains  executory,  rescind 
it,  and  recover  money  by  him  advanced 
thereon  to  the  other  party  who  had  per- 
formed no  part  thereof.  Upon  this  sub- 
ject are  cited  2  Comyn,  Contr.  361 :  2 
Parsons,  Contr.  746;  2  Addison,  Contr.  g 
1412;  Chitty,  Contr.  944;  2  Story,  Contr. 
§  617;  2  Greenl.  Ev.  §  111. 

The  cases  above  cited,  and  most  of  those 
to  be  found  in  the  books  bearing  upon  this 
subject,  have  arisen  upon  contracts,  and 
the  parties  seeking  relief  were  in  pari 
delicto  with  the  defendants  in  the  illegal 
contracts.  But  here  neither  the  issue  made 
by  the  bill  and  answer,  nor  the  facts  re- 
ported by  the  master,  present  a  case  arising 
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from  contract.  But  the  rule  is  as  appli- 
cable to  this  case  as  it  is  to  cases  arising 
from  contracts,  for  the  orator  could  prove 
the  essential  facts  in  his  case  without  dis- 
closing his  fraudulent  purpose  in  having 
the  notes,  mortgages,  and  deed  made  run- 
ning to  the  defendant. 

The  pro  forma  decree  %8  affirmed,  and 
cause  remanded. 

Tyler,  J.,  dissenting: 

I  am  not  able  to  concur  with  the  majority 
of  the  judges  in  some  of  the  views  above 
expressed.  It  is  true  that  the  orator  did 
not  intend  that  the  defendant  should  ac- 
quire title  to  the  securities  that  were  placed 
in  his  name;  that  there  was  no  delivery 
of  them;  and  that  the  defendant  obtained 
possession  of  them  wrongfully  and  against 
the  will  of  the  orator.  Do  these  facts  take 
the  case  out  of  the  general  rules  above 
stated,  so  that  the  orator  can  have  a  de- 
cree for  a  return  of  the  property?  It  is 
elementary  that,  while  a  court  of  equity 
will  endeavor  to  enforce  justice  in  trans- 
actions between  parties,  it  will  act  upon  the 
mle  that  he  who  comes  into  a  court  of 
equity  must  come  with  clean  hands.  This 
is  declared  to  be  a  most  important,  and 
even  universal,  rule  affecting  the  entire 
administration  of  equity  jurisprudence  as  a 
system  of  remedies  and  remedial  rights. 
1  Pom.  Eq.  Jur.  §  398.  It  is,  indeed,  held, 
as  Pomeroy  says  in  the  following  section, 
that  this  broad  principle  must  be  taken 
with  reasonable  limitations;  that  it  does 
not  apply  to  every  unconscientious  act  on 
the  part  of  the  plaintiff;  that  it  does  not 
extend  to  any  misconduct,  however  gross, 
which  is  unconnected  with  the  matter  in 
litigation,  and  with  which  the  opposite 
party  has  no  concern;  and  (quoting  from 
§  399)  "when  a  court  of  equity  is  ap- 
pealed to  for  relief  it  will  not  go  outside 
of  the  subject-matter  of  the  controversy, 
and  make  its  interference  to  depend  upon 
the  character  and  conduct  of  the  moving 
party  in  no  way  affecting  the  equitable 
right  which  he  asserts  against  the  defend- 
ant or  the  relief  which  he  demands."  But 
in  §  404  he  says:  "Any  really  uncon- 
scientious conduct  connected  with  the  con- 
troversy to  which  he  is  a  party  will  repel 
him  from  the  forum  whose  very  founda- 
tion is  good  conscience."  Applying  this 
rule  to  the  case  in  hand,  it  cannot  be  held 
that  the  defendant's  wrongful  act  was  not 
connected  with  the  orator's  transactions 
in  placing  the  securities  in  the  defendant's 
name  for  the  confessed  purpose  of  escaping 
taxation  upon  them.  On  the  contrary,  the 
conversion  of  the  property  by  the  defend- 
ant to  his  own  use  was  the  result  of  the 
orator's  fraudulent  plan.  All  the  steps 
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taken  by  the  orator  must  be  considered. 
The  formation  of  the  purpose  to  avoid 
taxation,  the  taking  of  the  securities  in  the 
defendant's  name,  stating  his  residence  as 
Boston  to  mislead  the  listers,  the  orator's 
omission  to  place  the  securities  in  his  sworn 
inventory,  depositing  them  within  the  de- 
fendant's reach,  and  the  appropriation  of 
them  by  the  latter,  constituted  one  transac- 
tion, the  last  act  being  the  outcome  of  the 
former  ones.  The  orator's  wrongful  acts 
enabled  the  defendant  to  appropriate  the 
securities  to  his  own  use. 

The  opinion  of  the  majority  is  not  placed 
upon  the  ground  that  the  defendant's  act 
in  appropriating  the  funds  in  question  to 
his  use  was  disconnected  from  the  orator's 
acts,  so  as  to  bring  the  case  within  the  rule 
in  Pomeroy,  but  it  rests  upon  another  rule 
in  equity,  stated  in  the  opinion.  In  our 
judgment  the  orator  is  not  entitled  to  the 
benefit  of  that  rule,  for,  though,  in  his  bill, 
he  only  alleged  that  his  property  was  in 
the  hands  of  the  defendant,  who  refused  to 
return  it,  and  the  answer  alleged  no  fraud, 
yet  the  orator,  in  order  to  prove  his  case 
before  the  master,  frankly  stated  his 
reasons  for  placing  the  property  in  the  de- 
fendant's hands,  and  thus  disclosed  his 
fraud.  When  the  case  came  into  this  court 
upon  the  master's  report,  the  orator's  fraud- 
ulent purpose  and  acts  at  once  appeared. 

We  are  aware  that  it  has  been  held  in 
some  cases  that,  to  disentitle  the  orator  to 
the  benefit  of  the  rule,  the  fraud  must  be 
made  an  issue  in  the  pleadings,  and  estab- 
lished by  proof;  but  such  a  holding  cannot 
be  sound  in  principle,  for,  applied  to  this 
case,  it  in  effect  says  to  the  orator  that, 
though  he  admits  that  he  placed  the  prop- 
erty in  the  defendant's  name  for  the  pur- 
pose of  escaping  his  share  of  the  burden  of 
taxation,  and  he  thereby  subjected  himself 
to  a  heavy  penalty  under  Vt.  Stat.  414,  he 
is  entitled  to  relief,  because  it  was  not 
necessary  that  the  fraud  should  appear  in 
order  to  make  out  his  case.  As  strict  a 
rule  should  be  adopted  in  this  case  as  is 
held  in  suits  that  are  brought  to  enforce 
contracts  made  in  violation  of  statutes, 
or  in  cases  where  one  party  seeks  to  be 
relieved  from  an  illegal  contract,  and  the 
doctrine  of  in  pari  delicto  applies,  and  ex- 
pressions of  courts  in  such  cases  are  per- 
tinent. In  Bank  of  United  States  v.  Owens, 
2  Pet.  538,  7  L.  ed.  512,— a  suit  to  enforce 
an  illegal  contract, — it  is  said  in  the 
opinion :  "  Courts  are  instituted  to  carry 
into  effect  the  laws  of  a  country.  How  can 
they  become  auxiliary  to  the  consummation 
of  violations  of  law?  .  .  .  There  can 
be  no  civil  right  where  there  can  be  no 
legal  remedy,  and  there  can  be  no  legal 
remedy  for  that  which  is  itself  illegal."     In 
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Coppell  v.  Hall,  7  Wall.  542,  19  L.  ed.  244, 
a  suit  brought  to  enforce  a  contract  void 
as  against  public  policy,  Justice  Swayne, 
commenting  on  the  instructions  of  the  court 
below  that  the  illegality  had  been  waived 
by  the  act  of  the  defendant,  says :  "  In 
such  cases  there  can  be  no  waiver.  The 
defense  is  allowed  not  for  the  sake  of  the 
defendant,  but  of  the  law  itself."  Again: 
"  Whenever  the  illegality  appears,  whether 
the  evidence  comes  from  one  side  or  the 
other,  the  disclosure  is  fatal  to  the  case. 
No  consent  of  the  defendant  can  neutralize 
its  effect.  A  stipulation  in  the  most  solemn 
form  to  waive  the  objection  would  be 
tainted  with  the  vice  of  the  original  con- 
tract, and  void  for  the  same  reasons. 
Wherever  the  contamination  reaches,  it 
destroys.  The  principle  to  be  extracted 
from  all  the  cases  is  that  the  law  will  not 
lend  its  support  to  a  claim  founded  upon 
its  violation."  See  also  First  Nat.  Bank  v. 
lAinier,  11  Wall.  369,  20  L.  ed.  172.  In 
Hanauer  v.  Woodruff,  15  Wall.  439,  21  L. 
ed.  224,  the  court  said :  "  When  a  contract 
is  thus  connected  by  its  consideration  with 
an  illegal  transaction,  a  court  of  justice 
will  not  aid  its  enforcement.  It  is  some- 
times said  that  the  test  whether  a  demand 
connected  with  an  illegal  transaction  is 
capable  of  being  enforced  at  law  is  whether 
the  plaintiff  requires  any  aid  from  the  il- 
legal transaction  to  establish  his  case. 
This  test  was  given  in  Simpson  v.  Bloss,  7 
Taunt.  246,  by  the  court  of  common  pleas  in 
England.  But  it  is  too  narrow  in  its  terms, 
and  excludes  many  cases  where  the  plain- 
tiff might  establish  his  case  independently 
of  the  illegal  transaction,  and  yet  would 
find  his  demand  tainted  by  that  transac- 
tion. He  might,  in  some  instances,  estab- 
lish his  case  by  showing  a  simple  loan  of 
money,  or  a  simple  sale  of  goods,  yet  the 
court  would  hold  the  contract  of  loan  or 
sale  to  be  invalid  if,  at  the  time  the  money 
was  loaned  or  the  goods  were  sold,  he  knew 
they  were  to  be  used  for  an  illegal  and 
criminal  transaction,  and  the  contract  was 
made  to  further  its  execution."  Bartle  v. 
Nutt,  4  Pet.  184,  7  L.  ed.  825.  In  Roby  v. 
West,  4  N.  H.  285,  17  Am.  Dec.  423,  the 
court  used  this  language :  "  The  principle 
that  no  court  shall  aid  men  who  found  their 
cause  of  action  upon  illegal  acts  is  not  only 
a  well-settled,  but  a  most  salutary,  prin- 
ciple. It  is  fit  and  proper  that  those  who 
make  claims  which  rest  upon  violations  of 
the  law  should  have  no  right  to  be  assisted 
by  a  court  of  justice."  In  Wheeler  v. 
Russell,  17  Mass.  258,  the  court  declared 
this  rule :  "  Where  the  contract  is  declared 
void  by  statute,  or  is  to  do  a  thing  directly 
prohibited  under  a  penalty,  or  against  the 
policy  of  the  law  generally,  the  case  is  plain. 
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So,  where  the  consideration  arises  out  of, 
or  is  indirectly  connected  with,  the  viola- 
tion of  some  great  principle  of  public 
policy,  the  contract  is  in  many  cases  void, 
But  when  the  consideration  arises  out  of, 
or  is  remotely  connected  with,  what  is 
merely  malum  prohibitum  the  contract  is 
not  necessarily  void."  Taylor  v.  Chester, 
L.  R.  4  Q.  B.  309,  has  been  cited.  There 
the  plaintiff  sued  to  recover  a  bank  note 
that  he  had  deposited  with  the  defendant 
as  a  pledge  to  secure  the  payment  of  money 
due  from  him  to  the  defendant.  The  sum 
due  was  for  wine  and  suppers  furnished  to 
the  plaintiff  by  the  defendant  in  a  brothel 
kept  by  the  latter,  to  be  there  consumed  in 
a  debauch.  The  declaration  alleged  only 
the  bailment  of  the  note,  that  it  was  to  be 
redelivered  on  request,  a  request,  and  a 
refusal  to  return  the  note.  The  defendant 
pleaded  that  the  note  had  been  deposited  to 
secure  the  payment  of  money  advanced  by, 
and  then  due,  her.  The  plaintiff  replied 
the  purpose  for  which  the  note  had  been 
deposited.  Mellor,  J.,  in  delivering  the 
opinion  of  the  court,  said:  "The  maxim 
.  .  .  'in  pari  delicto  .  .  .'  is  as 
thoroughly  settled  as  any  proposition  of  law 
can  be.  It  is  a  maxim  of  law,  established, 
not  for  the  benefit  of  plaintiffs  or  defend- 
ants, but  is  founded  on  the  principles  of 
public  policy,  which  will  not  assist  a  plain- 
tiff who  has  paid  over  money,  or  handed 
over  property,  in  pursuance  of  an  illegal  or 
immoral  contract  to  recover  it  back,  *  for  the 
courts  will  not  assist  an  illegal  transaction 
in  any  respect/  " — citing  Lord  Ellenborough 
in  Edgar  v.  Fowler,  3  East,  222,  and  Lord 
Mansfield  in  Holman  v.  Johnson,  1  Cowp. 
343.  The  court  further  said:  "In  order 
to  get  rid  of  the  defense  arising  from  the 
plea  which  set  up  an  existing  pledge  of  the 
note,  the  plaintiff  had  recourse  to  the 
special  replication  in  which  he  was  obliged 
to  set  forth  the  immoral  and  illegal  char- 
acter of  the  contract  upon  which  the  half 
note  had  been  deposited.  It  was  therefore 
impossible  for  him  to  recover,  except  through 
the  medium  and  by  the  aid  of  an  illegal 
transaction,  to  which  he  was  himself  a 
party." 

The  case  last  cited  is  a  strong  authority 
in  support  of  our  contention.  It  is  true 
that  the  plaintiff's  fraud  appeared  in  the 
pleadings;  but  in  most  cases,  and  .in  all 
cases  tried  upon  the  general  issue,  the 
plaintiff's  fraud  would  not  appear  until 
he  put  in  his  testimony.  Can  it,  then,  be 
maintained  that  the  plaintiff's  fraud  thus 
coming  to  the  knowledge  of  the  court  will 
not  defeat  his  right  of  recovery?  The  dis- 
favor with  which  courts  regard  suits 
founded  upon  claims  tainted  with  fraud  and 
upon   schemes  to   avoid  taxation  is   ilhxs- 
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trated  in  Mitchell  v.  Leavenworth  County, 
91  U.  S.  206,  23  L.  ed.  302.  There  the  facts 
were  that  personal  property,  including 
money  on  deposit,  was  listed  for  taxation 
as  of  March  1st  each  year.  The  plaintiff 
in  error  had  a  large  balance  of  money  to  his 
credit  in  a  bank,  and  on  the  28th  day  of 
February  gave  his  check  therefor,  payable 
to  himself  in  United  States  notes,  that 
were  exempt  from  taxation.  They  were 
paid  to  him,  and  he  inclosed  them  in  a 
sealed  package,  and  placed  them  for  safe- 
keeping in  the  vault  of  the  bank.  March 
3d  he  withdrew  the  package,  and  deposited 
the  notes  to  his  credit.  This  was  done  for 
the  sole  purpose  of  escaping  taxation  upon 
his  money.  The  taxing  officers,  however,  on 
discovery  of  the  facts,  assessed  the  money  in 
the  bank,  and  the  plaintiff  filed  a  bill  in 
equity  to  restrain  the  collection  of  the  tax, 
alleging  that  the  money  had  been  converted 
into  United  States  notes  before  the  day  on 
which  it  was  to  be  listed.  The  supreme 
court  of  the  state  dismissed  the  bill  on  the 
ground  that  "  a  court  of  justice,  sitting  as 
a  court  of  equity,  will  not  lend  its  aid  for 
the  accomplishment  of  any  such  purpose." 
The  Supreme  Court  of  the  United  States 
affirmed  the  decree,  and  held  that  "  a  court 
of  equity  will  not  knowingly  use  its  ex- 
traordinary powers  to  promote  any  such 
scheme  as  this  plaintiff  devised  to  escape 


his  proportionate  share  of  the  burdens  of 
taxation." 

This  case  must  be  governed  by  the  rule 
that  governs  suits  brought  to  obtain  a 
reconveyance  of  property  conveyed  to  de- 
fraud creditors.  In  such  cases  "  the  door 
of  the  court  of  equity  is  shut  against  such 
a  claimant."  Notes  to  1  Pom.  Eq.  Jur.  § 
401 ;  Moore  v.  Jordan,  65  Miss.  229,  7  Am. 
St.  Rep.  641,  3  So.  737;  Dent  v.  Ferguson, 
132  U.  S.  50,  33  L.  ed.  242,  10  Sup.  Ct.  Rep. 
13;  Hildebra'nd  v.  Willig,  64  N.  J.  Eq.  249, 
53  Atl.  1035;  14  Am.  &  Eng.  Enc.  Law,  p. 
275 ;  Roberta  v.  Lund,  45  Vt.  82. 

We  think  that  upon  the  facts  found  by 
the  master,  by  reason  of  the  orator's 
fraudulent  acts,  he  is  not  entitled  to  the 
relief  prayed  for.  The  holding  of  the  court 
in  Ransom  v.  Burlington,  111  Iowa,  77,  82 
N.  W.  427,  is  applicable  here :  "  While  one 
may  lawfully  dispose  of  his  property  to 
escape  taxation,  .  .  .  the  law  will  not 
uphold  any  mere  manipulation,  under  the 
guise  of  a  disposition,  the  only  effect  of 
which  is  to  defeat  the  tax."  Shotwell  v. 
Moore,  129  U.  S.  590,  32  L.  ed.  827,  9  Sup. 
a.  Rep.  362. 

We  think  the  bill  should  have  been  dis- 
missed. 

Start  and  Stafford,  JJ.,  concur  in  the 
dissenting  opinion. 


TEXAS  SUPREME  COURT. 


TEXAS   MIDLAND   RAILROAD,   Plff.    in 
Err., 

v. 

Ella  DEAN. 


(. 


.  Tex. , 


.) 


1.  A  railroad  company  Is  liable  for 
the  aet  of  Its  baggage  master,  who 
has  been  placed  In  charge  of  Its 
waiting:  room,  In  assisting  In  the  wrong- 


Notb. — As  to  liability  of  master  for  false 
arrest,  Imprisonment,  or  malicious  prosecution 
by  servant,  see  also  Mulligan  v.  New  York  &  R. 
B.  R.  Co.  14  L.  R.  A.  791,  and  note;  Gilling- 
taam  v.  Ohio  River  R.  Co.  14  L.  R.  A.  708; 
Palmer!  v.  Manhattan  R.  Co.  16  L.  R.  A.  136; 
Staples  v.  Schmld,  19  L.  R.  A.  824;  A'Hern  v. 
Ohio  State  Agrl.  Soc.  24  L.  R.  A.  655;  Cen- 
tral R.  Co.  v.  Brewer,  27  L.  R.  A.  63;  Atchi- 
son, T.  &  S.  F.  R.  Co.  v.  Henry,  29  L.  R.  A. 
465;  Eichengreen  v.  Louisville  &  N.  R.  Co.  31 
L.  R.  A.  702;  Little  Rock  Traction  &  Electric 
Co.  v.  Walker,  40  L.  R.  A.  473;  Palmer  v. 
Maine  C.  R.  Co.  44  L.  R.  A.  673 ;  Markley  v. 
Snow,  64  L.  R.  A.  685 ;  and  Daniel  v.  At- 
lantic Coast  Line  R.  Co.  67  L.  R.  A.  455. 

As  to  duty  of  carrier  to  protect  passenger 
from  arrest  by  officers  of  the  law,  see  Bruns- 
wick &  W.  R.  Co.  v.  Ponder,  60  L.  R.  A.  713. 
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ful  arrest  of  a  passenger  waiting  at  the 
station  for  a  train,  although  the  arrest  was 
at  the  instance  of  the  city  authorities,  and 
not  on  behalf  of  the  railroad  company ;  since 
it  was  the  duty  of  the  railroad  company, 
and  its  servants  to  whom  the  care  of  pas- 
sengers was  committed,  to  refrain  from 
committing  wrongful  acts  toward  them. 

2.  Instructions  as  to  the  liability  of 
a  railroad  company  for  the  act  of  Its 
servant  in  instigating  the  arrest  of  a  pas- 
senger are  erroneous,  where  there  is  no  evi- 
dence upon  which  they  can  be  based. 

3.  A  woman  sains;  for  damages  for 
wrongful  arrest  on  a  charge  which  In- 
volves an  imputation  upon  her  chastity  may 
be  asked  if  she  has  not  been  previously  ar- 
rested upon  similar  charges. 

4.  Upon  the  question  of  damages  to 
a  woman  wrongfully  arrested  npon 
a  charge  Involving  an  Imputation 
npon  her  chastity,  evidence  Is  admissible 
to  show  that  at  the  time  of  the  arrest  she 
was  engaged  in  conducting  a  house  of  pros- 
titution in  another  city. 

(March  29,  1905.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  Fifth  Supreme  Judicial  District  to 
review  a  judgment  affirming  a  judgment  of 
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the  District  Court  for  Lamar  County  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover damages  for  wrongful  arrest.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O'gden  A  Brooks,  A.  H. 
Dashiell,  and  T.  I*.  Stanlleld,  for  plain- 
tiff in  error : 

Where  an  arrest  is  made  on  the  advice 
of  the  public  prosecutor  after  a  full  and 
fair  statement  of  all  the  facts  have  been 
made  to  him,  the  party  making  the  arrest 
is  not  liable  for  damages  to  the  person  ar- 
rested. 

Sebastian  v.  Cheney,  80  Tex.  497,  25  S. 
W.  691:  Brady  v.  Georgia  Home  Ins.  Co. 
24  Tex.  Civ.  App.  464,  59  S.  W.  914. 

If  Barton,  in  making  the  arrest,  was 
acting  as  a  policeman  of  an  incorporated 
town,  and  not  as  agent  of  the  defendant, 
the  defendant  was  not  liable. 

Tolchester  Beach  Improv.  Co.  v.  Stein- 
meier,  72  Md.  313,  8  L.  R.  A.  846,  20  Atl. 
188 ;  Krulevitz  v.  Eastern  R.  Co.  143  Mass. 
228,  9  N.  E.  613;  Missouri,  K.  d  T.  R.  Co. 
v.  Warner,  19  Tex.  Civ.  App.  463,  49  S.  W. 
256;  12  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
775. 

The  testimony  sought  to  be  elicited  af- 
fected the  damages  sustained  by  defendant 
in  error,  and  tended  to  show  that  the  shame 
and  humiliation  suffered  by  one  of  her 
character  by  an  arrest  in  a  public  place 
could  not  be  very  great. 

Houston  d  f.  C.  R.  Co.  v.  Ritter,  16 
Tex.  Civ.  App.  482,  41  S.  W.  754 ;  Parker  v. 
Coture,  63  Vt.  155,  25  Am.  St.  Rep.  750, 
21  Atl.  494;  Sutherland,  Damages,  3d  ed. 
§  163;  Hardy  v.  Stevenson,  29  La.  Ann. 
172;  Dougherty  v.  Gilbert,  Tappan  (Ohio) 
6:  Fenelon  v.  Butts,  53  Wis.  344,  10  N.  W. 
501 ;  3  Cyc.  Law  &  Proc.  p.  1095. 

Messrs.  W.  F.  Moore  and  Frederick 
Dudley  for  defendant  in  error. 

'Williams,  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  brought  by  the  defend- 
ant in  error  to  recover  of  the  railroad  com- 
pany damages  for  an  illegal  arrest  and 
detention  of  herself,  alleged  to  have  been 
made  by  an  officer  of  the  town  of  Commerce 
and  one  Barton,  the  baggage  master  of  de- 
fendant at  its  station  at  that  town.  The 
plaintiff  recovered  judgment,  which  was 
affirmed  by  the  court  of  civil  appeals,  and 
is  now  before  this  court  on  writ  of  error. 

The  evidence  shows  that  the  arrest  was 
made  by  one  Phillips,  a  policeman  of  Com- 
merce, without  any  affidavit  or  warrant, 
and  fails  to  show  that  plaintiff  had  com- 
mitted any  offense.  Plaintiff  adduced  testi- 
mony to  the  effect  that  Barton  voluntarily 
assisted  the  policeman  in  making  the  arrest, 
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which  was  sharply  disputed  by  the  testi- 
mony for  the  defense.  The  plaintiff  testi- 
fied that  these  parties,  when  asked  to  state 
the  charge  against  her,  said  they  did  not 
know,  but  that  they  had  been  instructed  to 
make  the  arrest  by  the  city  marshal  or  city 
attorney.  Phillips  testified  that  he  told 
plaintiff  that  he  arrested  her  for  "  un- 
becoming conduct."  A  complaint  against 
her  was  filed  the  next  morning  by  Barton, 
charging  "vagrancy,"  from  which  she  was 
finally  discharged.  None  of  these  actions 
were  taken  upon  any  business  of  the  rail- 
road company;  the  arrest,  in  the  first  in- 
stance, and  the  making  of  the  complaint 
by  Barton,  being  done  at  the  instance  of 
the  city  attorney.  Plaintiff,  some  hours 
before  her  arrest,  had  come  to  Commerce 
over  another  railroad,  and,  after  waiting 
about  the  station  for  the  arrival  of  defend- 
ant's passenger  train,  had  procured  a  ticket 
from  it  to  continue  her  journey  over  its 
road  to  Paris,  and,  when  arrested,  was 
going  from  the  station  to  the  passenger 
train,  which  had  arrived,  to  take  passage 
thereon.  Barton  was  baggage  master  at 
the  station,  and  states  that  his  duties 
were  "to  check  baggage  and  attend  to  the 
waiting  room."  He  also  states,  in  explana- 
tion of  his  presence  near  the  place  of  the 
arrest,  that  it  was  his  duty  to  be  there. 
The  depot  was  conducted  under  the  charge 
of  the  station  agent;  and  there  is  no  evi- 
dence that  he  or  any  of  the  trainmen  had 
any  connection  with,  or  opportunity  to 
prevent,  the  arrest. 

Under  this  state  of  facts,  the  defendant 
asked  the  court  to  instruct  the  jury,  and 
contends  here,  that  it  is  not  responsible  for 
the  action  of  Barton  in  assisting  in  the 
unlawful  arrest.  Our  first  inclination  was 
to  take  this  view  of  the  question;  but 
further  consideration  and  examination  of 
the  authorities  has  led  us  to  the  conclusion 
that  it  is  unsound.  Plaintiff  was  a  passen- 
ger, and  was  under  the  protection  of  the 
defendant,  and  of  those  of  its  servants  to 
whom  it  committed  the  performance  of  the 
various  duties  to  her  which  it  assumed  by 
the  contract  of  carriage.  The  question  in 
such  cases  is,  What  servants  are  charge- 
able with  the  performance  of  the  carrier's 
undertaking,  so  that  their  breach  of  it  will 
be  ascribed  to  the  carrier?  It  has  been 
generally  declared  by  highest  authority 
that  the  principle  includes  all  of  the 
members  of  the  crew  of  a  vessel  or  a  train 
on  which  the  passenger  is  being  trans- 
ported. In  the  case  of  Bryant  v.  Rich, 
106  Mass.  188,  8  Am.  Rep.  311,  the  doctrine 
is  thus  stated:  "As  a  general  rule,  the 
master  is  liable  for  what  his  servant  does 
in  the  course  of  his  employment;  but,  in 
regard  to  matters  wholly  disconnected  from 
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the  service  to  be  rendered,  the  master  is 
under  no  responsibility  for  what  the  serv- 
ant does  or  neglects  to  do.  The  reason  is 
that,  in  respect  to  such  matters,  he  is  not  a 
servant.  .  .  .  If,  therefore,  any  of  the 
officers  or  men  connected  with  the  running 
of  the  defendants'  boat  had  met  the  plain- 
tiff in  the  street  or  elsewhere,  in  a  position 
wholly  disconnected  with  their  duties  to 
the  defendants,  and  committed  an  assault 
and  battery  upon  him,  it  is  clear  that  the 
defendants  would  not  have  been  liable. 
.  .  .  But,  as  the  plaintiff  .  .  .  was 
a  passenger  for  hire,  we  think  it  better  to 
consider  what  the  contract  was  between 
them.  This  has  been  discussed  in  the  fol- 
lowing cases:  Chamberlain  v.  Chandler, 
3  Mason,  242,  Fed.  Cas.  No.  2,575;  Nieto 
v.  Clark,  1  Cliff.  145,  Fed.  Cas.  No. 
10,262;  Baltimore  d  O.  P.  Co.  v.  Blocker, 
27  Md.  277;  Pittsburgh,  Ft.  W.  d  C.  R.  Co. 
v.  Hinds,  53  Pa.  512,  91  Am.  Dec.  224; 
Simmons  v.  Xew  Bedford,  Y.  d  X.  8.  B. 
Co.  97  Mass.  361,  93  Am.  Dec.  99,  and 
100  Mass.  34:  Milwaukee  d  M.  R.  Co.  v. 
Finney,  10  Wis.  388.  It  has  also  been 
thoroughly  discussed  in  Ooddard  v.  Grand 
Trunk  R.  Co.  57  Me.  202,  2  Am.  Rep.  39. 
These  cases  were  cited  by  Clifford,  J.,  in 
Pendleton  v.  Kinsley,  3  Cliff.  416,  Fed.  Cas. 
No.  10,922,  and  the  terms  of  the  contract 
for  carriage  by  water  are  well  stated  by 
him,  in  conformity  with  the  authorities, 
as  follows:  'Passengers  do  not  contract 
merely  for  ship  room  and  transportation 
from  one  place  to  another:  but  they  also 
contract  for  good  treatment,  and  against 
personal  rudeness  and  every  wanton  inter- 
ference with  their  persons  either  by  the 
carrier  or  his  agents  employed  in  the  man- 
agement of  the  ship  or  other  conveyance.' 
In  respect  to  such  treatment  of  passengers, 
not  merely  the  officers,  but  the  crew,  are 
the  agents  of  the  carriers.  In  Chamberlain 
v.  Chandler,  3  Mason,  242,  Fed.  Cas.  No. 
2,575,  cited  above,  Story,  J.,  says  that 
kindness  and  decency  of  demeanor  is  a 
duty  not  limited  to  the  officers,  but  extends 
to  the  crew.  The  interpretation  of  the 
contract  of  the  carrier  which  is  given  in 
the  cases  above  cited  is  not  unreasonable. 
It  is  not  more  extensive  than  the  necessities 
of  passengers  require.  Nor  is  it  difficult  to 
perform.  The  cases  in  which  it  is  violated 
by  servants,  even  of  the  lowest  grade,  on 
board  a  ship  or  engaged  in  the  management 
of  a  railroad  train,  are  rare;  and  the 
carrier,  rather  than  the  passenger,  ought 
to  take  the  risk  of  such  exceptional  cases, 
the  passenger  being  necessarily  placed  so 
much  within  the  power  of  the  servants." 
In  that  case  the  owners  of  a  steamboat 
were  held  responsible  for  a  wanton  assault 
made  upon  a  passenger  by  the  steward  and 
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waiters  in  the  saloon.  In  White  v.  Xorfolk 
d  8.  R,  Co.  115  N.  C.  631,  44  Am.  St.  Rep. 
489,  20  S.  E.  191,  the  same  conclusion  was 
reached  concerning  an  assault  made  by  the 
engineer  of  a  steamboat.  The  principle 
has  been  applied  to  gatekeepers,  brakemen, 
and  porters  and  baggage  masters  on  trains, 
and  to  drivers  on  street  cars.  Hanson  v. 
European  d  A.  R.  Co.  62  Me.  84,  16  Am. 
Rep.  404;  Oasway  v.  Atlanta  d  W.  P.  R. 
Co.  58  Ga.  216;  Williams  v.  Pullman  Palace 
Car  Co.  40  La.  Ann.  417,  8  Am.  St.  Rep. 
538,  4  So.  85;  Dicinelle  v.  Xew  York  C.  d 
H.  R.  R.  Co.  120  N.  Y.  117.  8  L.  R.  A.  224, 
17  Am.  St.  Rep.  611,  24  N.  E.  319;  R.  R. 
Springer  Transp.  Co.  v.  Smith,  16  Lea, 
498,  1  S.  W.  280:  Sherley  v.  Billings,  8 
Bush,  147,  8  Am.  Rep.  451. 

It  appears  that  the  baggage  master  was 
one  of  the  employees  selected  by  the  defend- 
ant to  render  service  to  passengers  about 
the  station  provided  for  their  use,  and  that 
he  was  present  and  on  duty  when  the  arrest 
was  made.  In  such  places  the  passenger 
is  as  much  entitled  to  proper  treatment  and 
protection  as  when  he  is  aboard  a  convey- 
ance ;  and  employees  put  there  to  be  brought 
in  contact  with  passengers,  and  to  render  to 
them  services  due  to  them  from  the  carriers, 
are  as  fully  within  the  principle  stated  as 
are  such  employees  upon  trains  and  vessels, 
The  case  is  therefore  governed  by  the  broad 
principle  deduced  from  the  obligation  of 
the  contract,  and  is  not  of  the  class  in 
which  a  person  employed  by  another  for 
some  purposes  commits  a  wrong  while  he  is 
not  engaged  in  his  master's  business.  One 
employed  as  was  Barton  is  engaged  in  the 
master's  business,  in  respect  of  the  duty  of 
according  proper  treatment  to  a  passenger, 
when  he  is  on  duty  in  such  capacity  around 
such  a  place.  The  fact  that  he  is  not 
at  the  particular  time  actively  doing  any- 
thing for  the  carrier  does  not  make  conduct 
on  his  part  violative  of  the  master's  ob- 
ligation any  the  less  attributable  to  the 
master. 

The  duty  defined  did  not,  we  think,  obli- 
gate either  the  carrier  or  its  servants  to 
oppose  active  resistance  to  the  officer  of 
the  law,  or  to  inquire  into  the  authority 
under  which  he  was  assuming  to  act.  The 
law  affords  other  remedies  for  its  violation 
by  its  officers.  The  liability  of  the  defend- 
ant must  arise,  if  at  all,  from  the  evidence 
showing  that  its  servant  instigated  or  as- 
sisted in  the  arrest.  Duggan  v.  Baltimore 
d  0.  R.  Co.  159  Pa.  248,  39  Am.  St.  Rep. 
676,  28  Atl.  182,  186.  The  trial  court  did 
not  hold  otherwise,  but,  in  submitting  the 
case  to  the  jury,  after  charging  that  de- 
fendant would  be  liable  if  Barton  assisted 
in  making  the  arrest,  instructed  further: 
"  Or  if  you  believe  from  the  evidence  that 
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said  arrest,  if  there  was  an  arrest,  and 
detention,  was  made  as  alleged  by  plain- 
tiff, and  not  actually  participated  in  by 
said  W.  R.  Barton;  and  that  the  same  was 
made  without  warrant  charging  her  with 
any  violation  of  law,  but  was  made  or 
caused  by  the  advice  or  instigation  of  said 
Barton;  and  that  said  Barton  was  baggage 
master  of  defendant,  and  was  in  the  employ 
of  defendant  as  one  of  its  servants  or  em- 
ployees at  said  time, — then  you  will  find  for 
the  plaintiff."  As  we  have  stated,  the  jury 
could  have  properly  found  from  the  evi- 
dence that  Barton  did  not  assist  or  partici- 
pate in  the  act  of  Phillips.  If  they  so  found, 
there  was  no  evidence  of  the  existence  of 
the  further  ground  of  liability,  viz.,  that 
he  advised  or  instigated  it.  He  was  present 
and  witnessed  it,  and,  about  five  minutes 
before  it  was  made,  was  asked  by  Phillips 
what  he  thought  about  arresting  plaintiff; 
but  it  does  not  appear  that  he  in  any  way 
encouraged  it.  The  complaint  that  he  made 
next  morning  was  at  the  request  of  the 
city  attorney,  because,  as  he  states,  "  I  had 
seen  it  happen :  "  meaning,  doubtless,  that 
upon  which  the  charge  was  based,  the 
character  of  which  is  not  disclosed  by  the 
evidence.  We  fail  to  see  in  this  anything 
from  which  the  jury  should,  after  finding 
that  Barton  did  not  aid  in  the  arrest,  have 
inquired,  as  the  charge  directed  them  to  do, 
whether  or  not  he  instigated  it. 

We  are  further  of  the  opinion  that  the 
court  improperly  refused  to  allow  the  de- 
fendant to  ask  plaintiff  if  she  had  not 
often  before  been  arrested  upon  similar 
charges.  The  plaintiff  sought  to  recover 
damages  for  the  shame  and  humiliation 
caused  by  this  arrest  upon  a  charge  which, 
as  vaguely  as  it  is  referred  to  in  the  evi- 
dence, yet  plainly  appears  to  have  carried 
with  it  an  imputation  upon  her  chastity; 
and  the  fact  that  arrests  had  often  before 
been  made  upon  like  charges  was  one  which 
the  jury  might  properly  consider  in  deter- 
mining the  degree  of  the  mental  distress 
occasioned.  Parker  v.  Coture,  63  Vt.  155, 
25  Am.  St.  Rep.  750,  21  Atl.  494?  3  Cyc. 
Law  &  Proc.  p.  1095,  authorities  cited  in 
note  88;  Sutherland,  Damages,  §  163. 

We  think,  also,  for  the  same  reason,  that 
the  court  erred  in  holding  that  evidence 
was  irrelevant  to  show  that  at  the  time  of 
the  arrest  plaintiff  was  the  keeper  of  a 
house  of  prostitution  in  another  town  than 
that  of  her  arrest.  Certainly  it  will  hardly 
be  imagined  that  one  so  engaged  would 
suffer  so  acutely  from  an  arrest  upon  an 
imputation  like  that  in  question  as  would 
a  pure  and  virtuous  woman.  The  ques- 
tion whether  or  not  plaintiff  herself  could 
be  compelled  to  answer  such  a  question  was 
70  L.  R.  A. 


not  raised.  We  think  the  evidence  was  not 
irrelevant. 

It  is  true  that  an  action  for  an  illegal 
arrest  does  not,  like  actions  for  defamation 
or  malicious  prosecution,  involve  the  char- 
acter of  the  plaintiff,  and  hence  evidence 
of  bad  character,  merely,  is  not  admissible 
in  defense  of  such  actions  as  this;  and 
this  we  understand  is  what  was  held  in  the 
authorities  relied  on  by  plaintiff's  counsel, 
among  which  is  Ryburn  v.  J#oore,  72  Tex. 
87,  88,  10  S.  W.  393.  The  question  which 
was  there  excluded  was  plainly  improper, 
because  it  violated  the  rule  just  stated, 
and  called  mainly  for  evidence  of  char- 
acter. If  one  of  the  facts  called  for  in  the 
"  sweeping  question "  asked  would  have 
fallen  within  our  present  holding,  as  it 
seems  to  us  it  would,  it  was  so  connected 
with  objectionable  matter  that  the  court 
was  not  called  upon  to  consider  it  separ- 
ately, and  it  is  plain,  from  the  opinion,  that 
it  was  not  so  considered.  What  the  court 
said  was  inadmissible  was  evidence  tending 
to  show  bad  character.  Where  the  evidence 
offered  directly  bears  upon  one  of  the  ele- 
ments of  damage  claimed,  we  know  of  no 
principle  which  excludes  it. 

For  the  error  in  the  charge  and  in  the 
exclusion  of  this  evidence,  the  judgment 
must  be  reversed.  The  questions  not  dis- 
cussed in  this  opinion  were  correctly  dis- 
posed of  by  the  court  of  civil  appeals. 

Reversed  and  remanded. 


TEXAS    &    PACIFIC    RAILWAY     COM- 
PANY 
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The  refusal  of  the  agent  at  the  inter- 
mediate terminal  to  Indorse  a  return- 
trip  ticket,  which  indorsement,  according 
to  the  terms  of  the  ticket,  is  necessary   to 


Note. — For  other  cases  in  this  series  as  to 
liability  for  ejecting  passenger  who.  through 
fault  of  carrier  or  its  agents,  presents  a  de- 
fective ticket,  see  MacKay  v.  Ohio  River  R.  Co. 
9  L.  R.  A.  132;  Peabody  v.  Oregon  R.  &  Nav. 
Co.  12  L.  R.  A.  823 ;  KansaB  City,  M.  &  B.  R. 
Co.  v.  Riley,  13  L.  R.  A.  88:  Poulin  v.  Cana- 
dian P.  R.  Co.  17  L.  R.  A.  800;  Ellsworth  v. 
Chicago,  B.  &  Q.  R.  Co.  29  L.  R.  A.  1T3 ; 
Northern  P.  R.  Co.  v.  Pauson,  80  L.  R.  A.  730 ; 
and  Southern  R.  Co.  v.  Wood,  55  L.  R.  A.  536. 

As  to  liability  for  ejecting  passenger  who, 
under  Instructions  from  ticket  agent,  has  taken 
a  certain  route  while  the  rules  of  the  com- 
pany, unknown  to  her,  reauired  her  to  take 
another  route,  see  Illinois  C.  R.  Co.  v.  Harper, 
64  L.  R.  A.  283. 
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validate  It,  "because  bis  Instructions  were 
different,"  is  not  a  final  breach  of  its  con- 
tract by  the  carrier,  so  as  to  preclude  re- 
covery by  the  passenger  of  any  damages  that 
may  subsequently  accrue ;  therefore,  in  case 
he  is  ejected  from  a  train  when  attempting 
to  use  the  ticket,  under  circumstances  of 
humiliation,  he  may  recover  damages  there- 
for. 

(May  18,  1905.) 

QUESTIONS  certified  for  the  opinion  of 
the  Supreme  Court  by  the  Court  of  Civil 
Appeals  for  the  Second  Supreme  Judicial 
District,  which  arose  upon  appeal  by  de- 
fendant from  a  judgment  of  the  Mitchell 
County  Court  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for 
nllpged  wrongful  ejection  from  defendant's 
train.  Answers  returned  favorable  to  ap- 
pellee. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Earnest  A  Smith,  for  appel- 
lant : 

Any  injury  suffered  by  plaintiff,  beyond 
the  cost  of  a  railroad  ticket  from  Weather- 
ford  to  Colorado,  and  the  reasonable  cost 
of  his  keeping  while  at  Weatherford,  was 
the  natural  and  proximate  result  of  the  con- 
tributory negligence  of  plaintiff  in  going 
upon  defendant's  train  without  having  pro- 
cured a  ticket,  or,  having  gone  upon  said 
train,  and  being  informed  by  defendant's 
conductor  that  said  unindorsed  drover's 
contract  would  not  and  could  not  be  honored 
by  him,  in  refusing  to  pay  his  fare  or 
purchase  a  ticket,  having  the  means  with 
him  whereby  either  to  pay  his  fare  or  pur- 
chase a  ticket. 

Galveston,  H.  d  H.  R.  Co.  v.  Scott  (Tex. 
Civ.  App.)  79  S.  W.  642;  Russell  v.  Mis- 
souri, K.  d  T.  R.  Co.  12  Tex.  Civ.  App.  627, 
35  S.  W.  724;  Texas  d  P.  R.  Co.  v.  Cole, 
66  Tex.  562,  1  S.  W.  629 ;  Ft.  Worth  d  D. 
C.  R.  Co.  v.  Daggett,  87  Tex.  322,  28  S.  W. 
526. 

Messrs.    Smith  A  Smith,  for  appellee: 

Appellant,  having  contracted  in  writing 
to  carry  appellee,  could  not,  because  of  the 
wilful  refusal  of  one  of  its  agents  to  in- 
dorse the  contract,  lawfully  eject  plaintiff 
from  its  train  upon  his  refusal  to  pay  fare. 

A  passenger  in  possession  of  a  contract 
giving  him  the  right  of  transportation, 
having  tendered  and  offered  performance  of 
his  part  of  the  contract,  does  not,  by  the 
arbitrary  refusal  of  some  agent  of  the 
carrier  to  perform  some  stipulation  of  the 
contract  made  by  his  principal,  lose  that 
right;  nor  is  he  required  to  pay  additional 
fare. 

*S7.  Louis,  A.  d  T.  R.  Co.  v.  Mackie,  71 
Tex.  491,  1  L.  R.  A.  667,  10  Am.  St.  Rep. 
766,  9  S.  W.  451 ;  Gulf,  C.  d  8.  F.  R.  Co. 
v.  Copeland,  17  Tex.  Civ.  App.  55,  42  S. 
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W.  241 ;  Gulf,  C.  d  8.  F.  R.  Co.  V.  Halbrook, 
12  Tex.  Civ.  App.  475,  33  S.  W.  1029 ;  Mis- 
souri P.  R.  Co.  v.  Martino,  2  Tex.  Civ.  App. 
634,  18  S.  W.  1066,  21  S.  W.  781 ;  Gulf,  C. 
d  8.  F.  R.  Co.  v.  Rather,  3  Tex.  Civ.  App. 
72,  21  S.  W.  957;  Gulf,  C.  d  8.  F.  R.  Co. 
v.  Leatherwood,  29  Tex.  Civ.  App.  507,  69 
S.  W.  119;  Pennsylvania  Co.  v.  Bray,  125 
Ind.  229,  25  N.  E.  439;  Wightman  v.  Chi- 
cago d  N.  W.  R.  Co.  73  Wis.  169,  2  L.  R. 
A.  185,  9  Am.  St.  Rep.  778,  40  N.  W.  691 ; 
Head  v.  Georgia  P.  R.  Co.  79  Ga.  358,  11 
Am.  St.  Rep.  434,  7  S.  E.  217;  Baltimore 
d  0.  R.  Co.  v.  Bambrey,  2  Monaghan  (Pa.) 
109,  16  Atl.  67;  Hufford  V.  Grand  Rapids 
d  I.  R.  Co.  64  Mich.  631,  8  Am.  St.  Rep. 
859,  31  N.  W.  544. 

'Williams,  J.,  delivered  the  opinion  of 
the  court: 

This  case  is  before  us  upon  the  follow- 
ing certificate: 

"Appellee,  T.  J.  Payne,  sued  the  appel- 
lant, the  Texas  &  Pacific  Railway  Com- 
pany, in  the  county  court  of  Mitchell 
county,  Texas,  for  damages  in  the  sum  of 
$757.95,  because  of  an  ejection  from  one  of 
appellant's  passenger  trains  between  Ft. 
Worth,  Texas,  and  Colorado,  Texas. 

"  The  evidence  is  sufficient  to  establish 
the  following  facts:  That  appellee,  in  De- 
cember, 1903,  in  the  capacity  of  a  drover, 
accompanied  a  shipment  of  cattle  from 
Odessa,  Texas,  to  the  National  Stockyards, 
East  St.  Louis,  Illinois,  under  a  written  con- 
tract with  appellant,  which,  among  other 
things,  in  legal  effect  provided  that  appel- 
lee should  be  transported  on  his  return, 
from  Ft.  Worth,  Texas,  to  Odessa,  Texas, 
if,  within  fifteen  days  after  the  issuance  of 
the  contract,  it  should  be  presented  to, 
and  indorsed  by,  appellant's  agent  at  Ft. 
Worth.  The  appellee  returned  from  the 
National  Stockyards  to  Ft.  WTorth  within 
the  prescribed  time,  and  there  presented 
said  contract  to  the  appellant's  agent  for 
indorsement,  as  provided  in  the  contract. 
Appellee  thus  details  what  occurred  upon 
his  presentation  of  the  contract  at  Ft. 
Worth :  *  I  had  the  contract  with  me  when 
I  reached  Ft.  Worth;  at  Ft.  Worth  I  pre- 
sented this  contract  to  the  freight  agent 
of  the  Texas  &  Pacific  at  Ft.  Worth,  who 
refused  to  execute  it;  my  purpose  was  to 
get  it  indorsed,  in  order  to  come  home  on 
it.  Odessa  is  west  of  Colorado  city,  I 
think,  about  120  miles.  When  I  presented 
this  contract  to  the  agent  of  the  railroad 
at  Ft.  Worth,  he  told  me  he  could  not  in- 
dorse it  at  all;  his  instructions  were  dif- 
ferent, and  he  could  not  possibly  indorse 
it  under  any  circumstances;  he  read  me 
his  orders  along  that  line.  I  told  him  the 
train  was  late,  and  I  wanted  to  get  home, 
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and  thought  possibly  my  contract  did  not 
come  under  that  head;  and,  if  he  could  in- 
struct the  conductor  of  the  train  to  carry 
me  on.  it,  I  would  be  glad  if  he  would  do  it. 
That  was  about  all  the  conversation  I  had 
with  him;  he  just  refused  to  do  it.  I  told 
him  the  train  was  late, — I  don't  remember 
how  late, — but  that,  if  he  would  instruct 
the  conductor  and  state  the  circumstances, 
he  would  probably  arrange  for  me  to  pass 
on  it.  He  did  not  say  whether  he  would  or 
would  not  do  this;  he  did  not  agree  to  do 
it  at  all.'  There  is  no  evidence  tending  to 
show  that  appellant's  agent  at  Ft.  Worth 
communicated  with  the  conductor  of  the 
train;  but  appellee,  nevertheless,  took  pas- 
sage upon  the  regular  passenger  train  from 
Ft.  Worth  to  Odessa,  and  remained  thereon 
until  the  conductor  thereof  reached  him  in 
taking  up  tickets.  The  conductor  refused 
to  honor  the  pass  because  of  its  want  of 
proper  indorsement;  and  appellee,  refusing 
to  pay  his  fare,  was  ejected  from  the  train 
at  Weatherford  about  10  o'clock  at  night, 
in  the  presence  of  others  upon  the  train, 
and  thereby  Buffered  humiliation.  Appellee 
remained  in  Weatherford  until  the  follow- 
ing day,  when  he  resumed  his  journey,  hav- 
ing paid  the  necessary  sum  of  $1.50  for 
lodging  and  meals,  and  the  further  sum  of 
$5.95  for  a  ticket  from  Weatherford  to  his 
home  town.  Appellee  could  have  paid  his 
passage  at  the  time  of  his  ejection,  hav- 
ing the  mean 8  to  do  so;  and  there  is  no 
proof  of  the  value  of  time  lost,  or  of  any 
other  actual  damage  except  that  which  has 
been  stated. 

"The  trial  was  before  the  court  without 
the  intervention  of  a  jury,  and  appellee  was 
awarded  a  judgment  in  the  sum  of  $57.45, 
and  the  cause  is  now  pending  before  us  on 
appeal,  the  sole  question  presented  being 
whether  the  judgment  in  excess  of  appellee's 
actual  expense  of  $7.45  at  Weatherford  is 
authorized  under  the  facts. 

"  In  behalf  of  appellee  it  is  insisted  that 
the  following  cases,  among  others,  support 
the  judgment  in  its  entirety,  viz.:  Texas  d 
P.  R.  Co.  v.  Dennis,  4  Tex.  Civ.  App.  90, 
23  S.  W.  400:  St.  Louis,  A.  d  T.  R.  Co.  v. 
Alackie,  71  Tex.  491,  1  L.  R.  A.  667,  10 
Am.  St.  Rep.  766,  9  S.  W.  451;  Missouri 
P.  R.  Co.  v.  Martino,  2  Tex.  Civ.  App.  634, 
18  S.  W.  1066,  21  S.  W*781;  Gulf,  C.  d 
8.  F.  R.  Co.  v.  Rather,  3  Tex.  Civ.  App.  72, 
21  S.  W.  951 ;  and  Gulf,  C.  d  8.  F.  R.  Co. 
v.  Halbrook,  12  Tex.  Civ.  App.  475,  33  S. 
W.  1028.  The  later  case  of  Russell  v.  Mis- 
souri, K.  d  T.  R.  Co.  12  Tex.  Civ.  App. 
627,  35  S.  W.  724,  however,  is  relied  upon 
as  establishing  appellant's  contention  of  an 
excess  in  the  judgment. 

"  The  cases  named  are  considered  to  be  in 
conflict,  unless  distinguishable,  as  to  which 
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we  are  not  entirely  agreed;  and  we  there- 
fore deem  it  advisable  to  certify  unto  your 
honor  for  determination  the  question 
whether,  under  the  circumstances  above 
stated,  appellee  was  entitled  to  recover 
damages  caused  by  the  humiliation  result- 
ing from  his  expulsion;  that  is,  whether, 
under  the  circumstances  stated,  appellee's 
failure  to  procure  ticket  at  Ft.  Worth,  or 
to  pay  his  fare  to  the  conductor  when  de- 
manded, precludes  the  recovery  for  mental 
injury  resulting  from  his  ejection  at 
Weatherford/' 

There  were  differences  in  the  facts  exist- 
ing in  the  cases  cited  in  the  certificate ;  but 
whether  or  not  they  were  such  as  to  recon- 
cile the  decision  in  the  case  of  Russell  v. 
Missouri,  K.  d  T.  R.  Co.  with  the  others,  it 
is  unnecessary  to  decide.  In  the  application 
for  a  writ  of  error  which  was  made  to  this 
court  in  the  Russell  Case,  the  rulings  upon 
the  question,  which  was  most  like  that 
presented  in  this  certificate,  were  not  so 
assigned  as  properly  to  raise  that  question. 

The  theory  of  the  defense,  in  substance,  is 
that  there  is  no  liability  for  the  damages 
resulting  to  plaintiff  from  the  ejection,  be- 
cause the  action  of  the  agent  at  Ft.  Worth 
in  refusing  to  indorse  the  contract  was  a 
final  breach  of  it,  from  which  plaintiff's 
cause  of  action  then  accrued;  and  that  his 
own  act  in  trying  to  travel  on  the  contract, 
after  it  had  been  thus  repudiated,  could 
not  aggravate  the  damage,  nor  give  rise  to 
a  new  cause  of  action  as  for  a  second  breach. 
If  the  act  of  the  agent  in  merely  declining 
to  furnish  the  evidence  of  the  plaintiff's 
right  to  transportation  is  to  be  treated  as 
a  repudiation  by  defendant  of  its  contract 
to  carry  at  a  time  when  it  was  called  on  to 
perform  it,  the  conclusion  urged  might  prop- 
erly follow.  But  we  think  the  action  of 
the  agent  did  not  amount  to  this.  He  did 
not  deny  plaintiff's  right  to  transportation 
on  the  contract,  but  simply  declined  to  in- 
dorse it,  because  "his  instructions  were 
different."  This  resulted  in  depriving  plain- 
tiff of  the  complete  evidence  of  his  right 
provided  for  by  the  contract;  but  it  did 
not  destroy  the  right,  nor  necessarily  sig- 
nify to  plaintiff  that  defendant,  through 
other  agents  in  charge  of  its  trains,  would 
not,  when  applied  to,  perform  the  contract. 
The  fact  that  instructions  given  to  the 
agent  may  have  taken  away  his  author- 
ity in  the  matter  did  not  necessitate  the 
conclusion  that  defendant  meant  there- 
by to  break  its  contract,  but  was  consi>- 
tent  with  plaintiff's  assumption  that  those 
in  charge  of  the  trains  would  have  adequate 
instructions  and  authority  to  carry  out  the 
agreement.  Plaintiff's  right  to  the  return 
transportation  was  evidenced  by  the  written 
contract,  and  he  had  done  all  required  of 
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him  to  preserve  it;  the  only  thing  left  un- 
done being  that  which  was  incumbent  on 
defendant,  and  the  place  of  that  might  be 
supplied  in  other  ways.  As  defendant  had, 
according  to  the  agent's  statement,  merely 
withdrawn  his  authority  to  do  the  desig- 
nated act,  without  denying  the  contract, 
the  fair  presumption  was,  we  think,  that 
which  plaintiff  adopted, — that  defendant 
had  provided,  or  would  provide,  for  the  rec- 
ognition of  the  contract  in  some  other 
way.  If  the  principle  invoked  by  defendant 
could  be  brought  into  operation  at  all 
through  a  mere  refusal  of  such  an  agent 
to  do  a  thing  merely  subsidiary  to  the  main 
contract  of  carriage,  which  may  be  seriously 
doubted,  his  action  should  amount  to  such 
an  unequivocal  repudiation  of  the  entire 
contract  as  would  .leave  no  doubt  in  the 
passenger's  mind  as  to  the  attitude  of  the 
carrier.  Kilgore  v.  Northwest  Texas  Bap- 
tist Educational  4««o.  90  Tex.  139,  37  S. 
W.  598. 

Cases  have  often  arisen,  under  round-trip 
passenger  tickets,  in  which  agents  at  ter- 
minal points  have  refused,  as  required  by 
the  tickets,  to  stamp  and  sign  them  for  the 
return  passage,  after  the  holders  had  done 
all  required  of  them;  and  there  is  quite  a 
diversity  of  opinion  among  the  authorities 
as  to  the  right  of  the  passenger  to  attempt 
to  return  to  his  destination  upon  the  ticket 
without  this  evidence  upon  it,  and  to  re- 
cover damages  for  being  ejected  from  the 
train;  some  holding  that  he  has  the  right 
and  can  thus  recover,  others  holding  that 
the  refusal  to  authenticate  as  required  is  a 
breach  of  the  contract  of  carriage,  giving 
rise  to  the  only  cause  of  action  the  passen- 
ger can  have;  which  is  to  recover  damages 
for  such  breach,  and  not  for  an  ejection 
from  a  train  which  he  has  entered  with 
knowledge  that  the  ticket  will  not  be  re- 
spected. The  language  and  reasoning  of 
the  latter  class  of  authorities  would  prob- 
ably sustain  the  defense  here  made ;  but  we 
agree  with  the  doctrine  first  stated.  The 
reasoning  of  some  of  those  maintaining  the 
first  view  seems  to  concede  that  the  refusal 
of  the  agent  to  authenticate  the  ticket  is 
a  breach  of  the  entire  contract  of  carriage, 
and  the  second  view  is  based  on  that  as- 
sumption ;  but  we  are  not  prepared  to  agree 
to  this.  It  is  undoubtedly  true  that,  by  the 
stipulation  in  such  a  ticket,  the  carrier 
agrees  to  have  its  agent  perform  the  desig- 
nated act,  and  his  refusal  to  do  so  is  a 
breach  of  that  stipulation,  and  it  may  be 
that  the  passenger  has  the  right  to  treat 
that  as  an  anticipatory  breach  of  the  con- 
tract for  the  return  transportation;  but 
this  part  of  the  agreement,  as  it  is  ordi- 
narily found  in  such  contracts,  seems  to 
us  to  be  merely  incidental  and  subsidiary 
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to  the  contract  of  carriage,  and  the  breach 
of  it  is  not  necessarily  a  repudiation  by  the 
carrier  of  its  entire  obligation.  It  may 
still  perform  its  duty  to  transport.  It  is 
not  called  upon  to  perform  that  until  the 
passenger  presents  himself  for  transporta- 
tion; and  it  is  only  by  a  refusal  then, 
it  would  seem,  that  there  is  a  breach  which 
the  passenger  is  bound  to  treat  as  convert- 
ing his  right  into  a  cause  of  action  for 
damages.  It  may  be  true  that  the  holder 
of  the  ticket  may  treat  the  refusal  to  au- 
thenticate it  as  a  breach  of  the  contract, 
and  claim  his  damages  therefor ;  but,  as  the 
time  has  not  arrived  for  performance  of 
the  contract  to  carry  upon  the  return  trip 
until  the  passenger  enters  the  conveyance, 
the  carrier  may  still  perform,  and  the  pas- 
senger, therefore,  may  elect  to  insist  upon 
the  performance  until  it  is  refused  when  it 
is  due.  The  general  principles  governing 
contracts  would  lead  to  this  conclusion,  un- 
less it  be  true  that  the  authentication  of 
the  ticket  is  to  be  regarded  as  a  part  of  the 
performance  of  the  contract  for  the  return 
passage,  and  we  can  see  no  good  reason  why 
it  should  be  so  treated.  It  may  be  broken 
and  the  parties  may  still  carry  out  the  sub- 
stantial part  of  their  agreement.  Qreenwall 
Theatrical  Circuit  Co.  v.  Markowitz,  97 
Tex.  485,  65  L.  R.  A.  302,  79  S.  W.  1069. 

The  opposing  authorities  assume  that 
there  is  something  in  the  nature  of  trans- 
portation by  rail,  and  of  the  necessary  regu- 
lation of  carriage  by  means  of  tickets,  that 
controls  the  question.  That  regulations 
requiring  the  purchase  and  exhibition  of 
tickets  by  passengers  while  being  carried 
are  reasonable  and  valid  is  well  settled; 
but  tickets  and  writings  like  those  we  are 
considering  contain  a  special  contract,  and 
express  their  own  obligation.  They  bind 
the  carrier,  when  the  holder  has  done  all  re- 
quired of  him,  to  have  its  agent  take  the 
action  called  for  by  the  contract,  and  to 
furnish  transportation.  If  the  complete 
evidence  of  the  right  to  transportation  pro- 
vided for  by  the  particular  contract  is  not 
created  because  of  the  refusal  of  the  agent 
to  furnish  it,  the  carrier  is  in  no  condition 
to  exact  it,  and  is  not  discharged  from  the 
undertaking  to  carry.  When  the  holder  has 
done  all  he  can  to  perform  the  condition 
precedent  imposed  upon  him,  his  right  to 
transportation  is  complete,  and  he  has  in 
the  ticket  all  the  evidence  which  the  eon- 
tract  exacts  of  him  to  furnish,  that  which 
is  lacking  being  only  the  evidence  which  the 
carrier  has  undertaken  to  furnish  for  the 
information  of  its  employees.  The  case 
is  not  one  in  which  the  passenger  has  failed 
to  comply  with  reasonable  regulations  con- 
cerning tickets,  but  one  in  which  he  has 
complied  as  far  as  was  in  his  power.    Other 
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regulations  of  the  carrier  may  be  such  that 
the  default  on  its  part  may  naturally  lead 
to  a  breach  of  the  obligation  to  transport 
by  other  agents  ignorant  of  the  facts;  but 
we  do  not  see  the  justice  in  holding  that 
the  passenger  must  assume,  merely  because 
the  carrier  is  in  default  in  such  an  inci- 
dent, that  it  will  not  perforin  the  substan- 
tial part  of  the  contract.  The  reasoning 
upon  the  subject  sometimes  makes  the  ques- 
tion turn  upon  the  culpability  of  the  con- 
ductor in  ejecting,  which  seems  to  us  to  be 
entirely  too  narrow  a  view  of  the  subject. 
The  act  of  the  conductor  is  to  be  treated 
as  that  of  his  employer,  and,  thus  viewed, 
is  wrongful,  because  the  employer  has  no 
right,  under  such  circumstances,  to  have 
the  passenger  ejected. 

The  two  classes  of  authorities  are  fairly 
represented  by  the  Martino  Case  cited  in 
the  certificate:  Head  v.  Georgia  P.  R.  Co. 
79  Ga.  358,  11  Am.  St.  Rep.  434,  7  S.  E. 
217;  Southern  R.  Co.  v.  Wood,  114  Ga.  140, 
55  L.  R.  A.  586,  39  S.  E.  894;  Morse  v. 
Southern  R.  Co.  102  Ga.  302,  29  S.  E.  865 ; 
McGhee  v.  Reynolds,  117  Ala.  413,  23  So. 
68,  129  Ala.  540,  29  So.  961 ;  and  in  other 
cases  therein  cited.  Other  authorities  are 
given  in  6  Cyc.  Law  &  Proc.  pp.  557,  558. 

The  question  whether  or  not  plaintiff, 
after  getting  on  the  train,  ought  to  have 
paid  his  fare  in  order  to  prevent  expulsion, 
is  in  principle  decided  in  the  Mackie  Case, 
referred  to   in   the  certificate. 

We  therefore  answer  that  plaintiff  was 
entitled  to  recover  damages  sustained  from 
the  expulsion,  and  was  not  required  either 
to  purchase  a  ticket  at  Ft.  Worth  or  to  pay 
his  fare  on  the  train. 
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1.  A  contract  between  a  railroad  and 
a  sleeping  car  company  for  the 
use  of  the  cars  upon  the  road,  which 
requires  the  former  to  pay  a  certain  mile- 
age per  car  In  case  the  revenue  of  each  car 
should  be  below  a  spec! fled  amount  per  year, 
does  not  affect  or  tend  to  affect  transporta- 
tion or  charges  therefor  within  the  mean- 
ing of  an  antitrust  law,  where  the  railroad 
has  no  control  over  the  cars,  and  any  In- 
crease of  charges  by  the  sleeping  car  com- 
pany would  tend  to  deprive  it  of  the  mileage 
provided  In  the  contract. 


Note. — As  to  Illegal  trusts  under  modern 
antitrust  laws,  see  also,  In  this  series,  Whir- 
well  v.  Continental  Tobacco  Co.  64  L.  R. 
A.  689,  and  note,  and  Yazoo  &  M.  Valley  R.  Co. 
v.  Searles,  68  L.  R.  A.  715. 
70  L.  R.  A. 


2.  A  contract  by  which  a  railroad 
company  grlves  a  sleeping*  ear  com- 
pany the  exclusive  riffht  to  run  Its 
cars  upon  the  railroad  for  a  term  of 
years  does  not  create  any  restrictions  In 
the  free  pursuit  of  a  business  authorised 
by  law,  within  the  meaning  of  an  antitrust 
act,  since  sleeping  car  companies  In  general 
have  no  right  to  demand  that  their  cars 
shall  be  run  upon  the  railroad. 

3.  A  contract  between  a  railroad  and 
a  sleeping*  car  company  by  which 
the  latter  Is  given  the  exclusive 
right  to  have  its  cars  ran  over  the 
railroad  does  not  create  a  monopoly 
within  the  meaning  of  a  statute  denning  a 
monopoly  as  a  combination  of  corporations 
effected  when  the  direction  of  their  affairs 
is  brought  under  the  same  management  for 
the  purpose  of  producing,  or  where  the  com- 
mon management  tends  to  produce,  a  trust, 
or  where  one  company '  acquires  the  fran- 
chises of  another  for  the  purpose  of  pre- 
venting or  lessening  competition. 

(May  18.  1905.) 

QUESTIONS  certified  by  the  Court  of 
Civil  Appeals  for. the  Third  Supreme 
Judicial  District  for  the  opinion  of  the  Su- 
preme Court,  which  a"TT>se  upon  appeal  by 
defendants  from  a  judgment  of  the  District 
Court  for  Travis  County  in  favor  of  the  state 
in  an  action  brought  to  recover  penalties  for 
alleged  violation  of  the  antitrust  law. 
Answers  favorable  to  appellants  returned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stanley,  Spoonta,  A  Tkoaap- 
son,  for  appellants: 

Independent  of  the  act  of  1903  of  the 
Texaj*  legislature,  and  commonly  known  as 
the  antitrust  statute,  the  contract  between 
the  defendant  railway  company  and  the 
Pullman  company  was  a  valid  and  binding 
contract,  not  against  public  policy,  and  not 
at  all  in  restraint  of  trade  or  commerce. 

Express  Cases,  117  U.  S.  1,  29  L.  ed. 
791,  6  Sup.  Ct.  Rep.  542,  628;  Chicago,  St. 
h.  d  N.  O.  R.  Co.  v.  Pullman  Southern  Car 
Co.  139  U.  S.  89,  35  L.  ed.  101,  11  Sup.  Ct. 
Rep.  490:  Donovan  v.  Pennsylvania  Co.  61 
L.  R.  A.  140,  57  C.  C.  A.  362,*  120  Fed.  215: 
Cole  v.  Roxcen,  88  Mich.  219,  13  L.  R.  A. 
848,  50  N.  W.  138;  Atlantic  Exp.  Co.  v.  Wil 
rnington  d  W.  R.  Co.  Ill  N.  C.  463,  18  L. 
R.  A.  393,  4  Inters.  Com.  Rep.  294,  32  Am. 
St.  Rep.  805,  16  S.  E.  393;  Barney  v. 
Oyster  Bay  d  H.  S.  B.  Co.  67  N.  Y.  301,  23 
Am.  Rep.  115;  Fluker  v.  Georgia  R.  d 
Bkg.  Co.  81  Ga.  461,  2  L.  R.  A.  843,  12  Am. 
St.  Rep.  328,  8  S.  E.  529;  Kates  v.  Atlanta 
Baggage  d  Cab  Co.  107  Ga.  636,  46  L.  R. 
A.  431,  34  S.  E.  372;  Lewis  v.  Weatherford. 
M.  W.  d  N.  W.  R.  Co.  (Tex.  a  v.  App.) 
10  Tex.  Ct.  Rep.  423,  81  S.  W.  111. 

The  contract  between  the  Pullman  com- 
pany and  the  railway  company  is  not  in 
conflict  with  the  act  of  1903;  and  the  mak- 
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ing  or  carrying  out  of  said  contract  would 
not  violate  any  of  the  provisions  of  said 
law. 

The  agreement  between  the  Pullman  com- 
pany and  the  railway  company  does  not 
create  a  trust,  a  monopoly,  nor  a  conspiracy 
in  restraint  of  trade  as  prohibited  by  the 
act  of  1903. 

Queen  Ins.  Co.  v.  State,  86  Tex.  250,  22 
L.  R.  A.  483,  24  S.  W.  397 ;  Gates  v.  Hooper, 
90  Tex.  563,  39  S.  W.  1079;  State  v.  Ship- 
pers Compress  d  Warehouse  Co.  95  Tex. 
613,    69   S.   W.  58. 

A  sleeping  car  company  is  not  engaged  in 
transportation. 

25  Am.  &  Eng.  Enc.  Law,  2d.  ed.  p.  1110; 
Meyer  v.  St.  Louis,  I.  M.  d  S.  R.  Co.  4  C. 
C.  A.  221,  10  U.  S.  App.  677,  54  Fed.  116; 
Lemon  v.  Pullman  Palace  Car  Co.  52  Fed. 
262. 

The  liberty  of  contract  is  as  much  a  con- 
stitutional right  as  any  other  privilege  en- 
joyed by  the  American  citizen. 

1  Tiedeman,  State  &  Federal  Control  of 
Persons  &  Property,  p.  294 ;  Chicago  v.  Net- 
cher,  183  111.  104,  48  L.  R.  A.  261,  75  Am. 
St.  Rep.  93,  55  N.  E.  707;  Com.  v.  Perry, 
155  Mass.  121,  14  L.  R.  A.  325,  31  Am. 
St.  Rep.  533,  28  N.  E.  1126;  Re  Sam  Kee, 
31  Fed.  680;  Missouri  ex  rel.  Barton  County 
v.  Kansas  City,  Ft.  S.  d  G.  R.  Co.  32  Fed. 
722. 

The  legislature  has  no  power  to  ignore  a 
constitutional  safeguard  when  it  is  passing 
a  police  regulation. 

Smyth  v.  Ames,  169  U.  S.  466, 42  L.  ed.  819, 

18  Sup.  Ct.  Rep.  418;  Marbury  v.  Madison, 
1  Cranch,  137,  2  L.  ed.  60;  Gulf,  C.  d  S.  F. 
R.  Co.  v.  Rowland,  70  Tex.  298,  7  S.  W.  718; 
Gulf,  C.  d  S.  F.  R.  Co.  v.  Ellis,  70  Tex. 
307,  7.S.  W.  722;  Lake  Shore  d  M.  S.  R. 
Co.  v.  Smith,  173  U.  S.  684,  43  L.  ed.  858, 

19  Sup.  Ct.  Rep.  565 ;  St.  Louis,  I.  M.  d  S. 
R.  Co.  v.  Paul,  173  U.  S.  405,  43  L.  ed. 
747,  19  Sup.  Ct.  Rep.  419;  Elliott,  Rail- 
roads, §  660;  2  Morawetz,  Priv.  Corp.  § 
1066;  Gulf,  C.  d  S.  F.  R.  Co.  v.  Ellis,  165 
U.  S.  150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep. 
255;  Lake  Shore  d  M.  S.  R.  Co.  v.  Smith, 
173  U.  S.  684,  43  L.  ed.  858,  19  Sup.  Ct.  Rep. 
565. 

The  right  to  make  reasonable  contracts 
is  a  right  guaranteed  to  every  citizen  by 
the  state  and  the  Federal  Constitution ;  and 
an  impairment  of  that  right  is  a  taking  of 
liberty  and  property  without  due  process  of 
law,  and  one's  liberty,  as  well  as  his  prop- 
erty, is  infringed  if  his  liberty  to  make 
reasonable  contracts  is  taken  away  or  re- 
stricted   by    unreasonable    regulations. 

Com.  v.  Perry,  155  Mass.  121,  14  L.  R. 
A.  325,  31  Am.  St.  Rep.  533,  28  N.  E. 
1126;  1  Tiedeman,  State  &  Federal  Control 
of  Persons  &  Property,  §  94 ;  Cooley,  Torts, 
70  L.  R.  A. 


p.  278;  1  Clark  &  M.  Priv.  Corp.  §  168;  Re 
Sam  Kee,  31  Fed.  681 ;  Quintini  v.  Bay  St. 
Louis,  64  Miss.  483,  60  Am.  Rep.  62,  1  So. 
625;  Chicago  v.  X  etcher,  183  111.  104,  48  L. 
R.  A.  261,  75  Am.  St.  Rep.  93,  55  N.  E. 
707 ;  Smyth  v.  Ames,  169  U.  S.  466,  42  L. 
ed.  819,  18  Sup.  Ct.  Rep.  418;  Braceville 
Coal  Co.  v.  People,  147  111.  66,  22  L.  R.  A. 
340,  37  Am.  St.  Rep.  206,  35  N.  E.  62; 
Calder  v.  Bull,  3  Dall.  386,  1  L.  ed.  648; 
Wilkinson  v.  Leland,  2  Pet.  627,  7  L.  ed. 
542 ;  Taylor  v.  Porter,  4  Hill,  146,  40  Am. 
Dec.  274;  Ross's  Case,  2  Pick.  169. 

A  charter  is  a  contract  between  the 
government    and    the    incorporators. 

2  Elliott,  Railroads,  chap.  27;  Pearsall 
v.  Great  Northern  R.  Co.  161  U.  S.  646, 
40  L.  ed.  838,  16  Sup.  Ct.  Rep.  705. 

The  contract  between  the  Pullman  com- 
pany and  the  railway  company,  having 
been  made  for  the  purpose  of  enabling  the 
railway  company  to  engage  in  the  trans- 
portation of  passengers  from  the  state  of 
Texas  to  the  territory  of  New  Mexico,  the 
state  of  Colorado,  and  other  states,  and  all 
the  cars  furnished  under  said  contract  hav- 
ing been  used  in  such  interstate  traffic,  the 
benefits  of  the  contract  became  an  instru- 
mentality of  commerce  between  the  states, 
the  exclusive  jurisdiction  of  which,  under 
the  Constitution  of  the  United  States,  is 
vested  in  Congress;  and  the  state  of  Texas 
was  powerless  to  pass  any  law  abridging, 
interfering  with,  regulating,  or  annulling 
the  said  contract  and  the  privileges  granted 
thereunder. 

Chicago  d  X.  W.  R.  Co.  v.  Fuller,  17 
Wall.  560,  21  L.  ed.  710;  Welton  v.  Mis- 
souri,  91  U.  S.  275,  23  L.  ed.  347;  Pen- 
sacola  Teleg.  Co.  v.  Western  U.  Teleg.  Co. 
96  U.  S.  1,  24  L.  ed.  708;  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  196,  29  L. 
ed.  158,  1  Inters.  Com.  Rep.  382,  5  Sup.  Ct. 
Rep.  826;  Gibbons  v.  Ogden,  9  Wheat.  1, 
6  L.  ed.  23 :  Stockton  v.  Baltimore  d  X.  Y. 
R.  Co.  1  Inters.  Com.  Rep.  411,  32  Fed.  11; 
Gilman  v.  Philadelphia,  3  Wall.  713,  18  L. 
ed.  96 ;  Addyston  Pipe  d  Steel  Co.  v.  United 
States,  175  U.  S.  211,  44  L.  ed.  136,  20  Sup. 
Ct.  Rep.  96. 

Before  the  contract  between  defendants 
could  be  held  unreasonable  or  in  restraint 
of  trade,  it  would  have  to  appear  that  it 
did  in  fact  restrain  trade  by  hindering  or 
destroying  competition. 

Railroad  Commission  v.  Houston  d  T.  C. 
R.  Co.  90  Tex.  345,  38  S.  W.  750;  State  v. 
Shippers  Compress  d  Warehouse  Co.  95 
Tex.  603,  69  S.  W.  58;  Moore  v.  Bell,  95 
Tex.  151,  66  S.  W.  45. 

The  sleeping  cars  used  to  fulfil  the  con- 
tract were  protected  by  letters  patent. 

Having  a  monopoly  in  the  right  to  use 
or   lease  sleeping  cars,   the  Pullman  com- 
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pany  could  lawfully  contract  with  the  rail- 
road company  for  the  exclusive  use  of  said 
cars  on  the  railroad  owned  by  said  company. 

Grant  v.  Raymond,  6  Pet.  218,  8  L.  ed. 
376;  E.  Bement  d  Sons  v.  National  Harrow 
Co.  186  U.  S.  70,  46  L.  ed.  1058,  22  Sup. 
Ct.  Rep.  747;  John  D.  Park  d  Sons  Co.  v. 
National  Wholesale  Druggists'  Asso.  175 
N.  Y.  1,  62  L.  R.  A.  632,  96  Am.  St.  Rep. 
578,  67  N.  E.  136;  Straus  v.  American 
Publishers'  Asso.  177  N.  Y.  473,  64  L.  R. 
A.  701,  101  Am.  St.  Rep.  819,  69  N.  E. 
1107. 

Messrs.  Andrew*,  Ball,  A  Street- 
man,  and  J.  D.  Gninn,  also  for  appellants. 

Messrs.  Allen  A  Hart  and  D.  A.  Mo- 
Fall,  with  Messrs.  C.  K.  Bell,  Attorney 
General,  and  John  W.  Brady,  for  appel- 
lee: 

The  contract  was  a  violation  of  the  acts 
of  1899  and  1903. 

Texas,  Bill  of  Rights,  $  26;  Brenham  v. 
Brenham  Water  Co.  67  Tex.  561,  4  S.  W. 
143;  Texas  d  P.  Coal  Co.  v.  Lawson,  89 
Tex.  394,  32  S.  W.  871,  34  S.  W.  919; 
Waters-Pierce  Oil  Co.  v.  State,  19  Tex.  Civ. 
App.  1,  44  S.  W.  936;  United  States  v. 
Trans- Missouri  Freight  Asso.  166  U.  S. 
290,  41  L.  ed.  1007,  17  Sup.  Ct.  Rep.  540; 
United  States  v.  Joint  Traffic  Asso.  171  U. 
S.  505,  43  L.  ed.  259,  19  Sup.  Ct.  Rep.  25 ; 
Texas  &  P.  R.  Co.  v.  Southern  P.  R.  Co. 
41  La.  Ann.  970,  17  Am.  St.  Rep.  445,  6 
So.  888;  Crim.  Code,  arts.  15-17;  Gulf,  C. 
d  S.  F.  R.  Co.  v.  State,  72  Tex.  404,  1  L. 
R.  A.  849,  2  Inters.  Com.  Rep.  335,  13  Am. 
St.  Rep.  815,  10  S.  \V.  81. 

It  was  not  incumbent  upon  plaintiff  to 
show  specifically  that  the  exclusive  provi- 
sions of  the  contract  complained  of  had  been 
enforced,  by  showing  that  there  were  other 
competing  sleeping  car  companies,  or  that 
other  sleeping  car  companies  applied  to  the 
railroad  company  to  be  allowed  to  furnish 
sleeping  cars  to  it. 

Const,  art.  10,  §  5:  art.  12,  §§  1-3,  5; 
Chicago  Gaslight  d  Coke  Co.  v.  People's 
Gaslight  d  Coke  Co.  121  111.  530,  2  Am. 
St.  Rep.  124,  13  N.  E.  169;  State  ex  rel. 
Crow  v.  Firemen's  Fund  Ins.  Co.  152  Mo.  1, 
45  L.  R.  A.  363,  52  S.  W.  595;  People  v. 
North  River  Sugar  Ref.  Co.  54  Hun,  354, 
5  L.  R.  A.  386,  7  N.  Y.  Supp.  406,  54  Hun, 
355  note,  2  L.  R.  A.  33,  3  N.  Y.  Supp.  401 ; 
Judd  v.  Harrington,  139  N.  Y.  105,  34  N. 
E.  790;  State  ex  rel.  Watson  v.  Standard 
Oil  Co.  49  Ohio  St.  137,  15  L.  R.  A.  145, 
34  Am.  St.  Rep.  541,  30  N.  E.  279;  Amot 
v.  Pittston  d  E.  Coal  Co.  68  X.  Y.  559, 
23  Am.  Rep.  190:  Kettle  River  R.  Co. 
v.  Eastern  R.  Co.  41  Minn.  461,  6  L.  R.  A. 
Ill,  43  N.  W.  469;  Diamond  Glue  Co.  v. 
United  States  Glue  Co.  187  U.  S.  611,  47  L. 
ed.  328,  23  Sup.  Ct.  Rep.  206. 
70  L.  R.  A. 


The  contract  was  void  at  common  law. 

Pullman  Palace  Car  Co.  v.  Texas  d  P.  R. 
Co.  4  Woods,  317,  11  Fed.  625;  Western 
U.  Teleg.  Co.  v.  American  U.  Teleg.  Co. 
65  Ga.  160,  38  Am.  Rep.  781;  Texas  d  P. 
Coal  Co.  v.  Laxcson,  89  Tex.  394,  32  S.  W. 
871,  34  S.  W.  919:  Tex.  Const,  art.  12,  %% 
3,  5;  art.  10,  §§  1,  2,  5;  Bill  of  Rights,  § 
26;  Brenham  v.  Brenham  Water  Co.  67 
Tex.  561,  4  S.  W.   143. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  certified  question  from  the 
court  of  civil  appeals  of  the  third  supreme 
judicial  district.  The  statement  and  ques- 
tions are  as  follows : 

"  The  court  of  civil  appeals  of  the  third 
supreme  judicial  district  certifies  that  the 
above  style  and  numbered  cause  is  now 
pending  and  undecided  in  this  court,  where- 
in the  state  of  Texas  was  plaintiff  in  the 
court  below  in  a  suit  against  the  defendants, 
the  Ft.  Worth  &  Denver  City  Railway  Com- 
pany and  the  Pullman  Palace  Car  Company, 
to  recover  penalties  for  a  violation  of  the 
antitrust  laws  of  1899  (Laws  1899,  chap. 
146,  p.  246),  and  the  antitrust  statute  of 
1903  (Laws  1903,  chap.  94.  p.  119).  The 
case  was  tried  before  the  court  without  a 
jury,  and  the  trial  court  concluded  that 
there  had  been  no  violation  of  the  anti- 
trust law  of  1899,  but  that  there  was  a  vio- 
lation of  the  antitrust  statute  of  1903,  and 
assessed  a  penalty  against  each  of  the  de- 
fendant corporations  in  the  sum  of  $18,550. 

"The  findings  of  fact  of  the  trial  court, 
which  we  adopt  and  approve,  are  as  fol- 
lows : 

"First.  The  Ft.  Worth  &  Denver  City 
Railway  Company  is  a  railway  corporation 
chartered  by  a  special  act  of  the  legisla- 
ture approved  May  26,  1873  (Laws  1873, 
chap.  208,  p.  585),  which  said  act  is  hereby 
made  a  part  of  this  statement  of  facts;  and 
acting  under  said  charter  the  said  com- 
pany's railway  line  was  constructed,  and 
since  its  construction  has  been  in  operation, 
and  during  said  time  it  has  operated  a  line 
of  railway,  and  still  operates  a  line  of  rail- 
way, from  Ft.  Worth,  in  Tarrant  county, 
Texas,  to  Texline,  in  Dallam  county,  Texas. 
The  Pullman  company  is  a  corporation 
organized,  chartered,  and  doing  business  un- 
der and  by  authority  of  the  laws  of  the 
state  of  Illinois. 

"Second.  That  on  the  1st  day  of  Feb- 
ruary, 1899,  or  the  13th  day  of  March,  1899, 
the  Ft.  Worth  &  Denver  City  Railway  Com- 
pany and  the  Pullman  Palace  Car  Company 
made  and  entered  into  a  contract,  such  eon- 
tract  being  signed  in  the  city  of  Chicago, 
Illinois,  by  the  vice  president  and  secretary 
of  said  Pullman's  Palace  Car  Company,  and 
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signed  in  the  city  of  Denver,  Colorado,  by 
the  president  of  the  Ft.  Worth  &  Denver 
City  Railway  Company,  and  was  attested, 
and  the  seal  of  the  Ft.  Worth  &  Denver 
City  Railway  Company  affixed  thereto,  by 
the  secretary  of  said  last-named  company 
at  Fort  Worth,  Texas;  and  such  contract  is 
as  follows: 

"This  agreement,  made  the  1st  day  of 
February,  a.  d.  1899,  between  Pullman's 
^Palace  Car  Company,  hereinafter  called 
Pullman  company,  party  of  the  one  part, 
and  the  Fort  Worth  &  Denver  City  Railway 
Company,  hereinafter  called  the  railway 
company,  party  of  the  other  part,  witness- 
ed: 

•'  Whereas,  on  the  1st  day  of  March,  a. 
d.  1888,  a  contract  was  made  between  the 
Pullman  company,  and  the  railway  com- 
pany, in  pursuance  of  which  the  sleeping 
cars  of  the  Pullman  company  were  to  be 
operated  over  the  lines  of  the  railway  com- 
pany for  a  period  of  fifteen  years  from  the 
1st  day  of  March,  A.  d.  1888 ;  and 

"  Whereas,  the  railway  company  desires 
to  terminate  said  contract  for  the  purpose 
of  entering  into  a  new  contract,  and  the 
Pullman  company  is  willing  to  enter  into 
such  new  contract: 

"  Now,  therefore,  in  consideration  of  the 
premises  and  of  the  agreements  hereinafter 
contained,  the  said  contract  is  terminated 
between  the  parties  hereto,  and  they  agree 
as  follows: 

"  Article  1. 

"  Sec.  1.  The  Pullman  company  shall 
furnish  sleeping  cars,  properly  equipped 
and  acceptable  to  the  railway  company,  suf- 
ficient, in  the  judgment  of  the  general  man- 
ager or  superintendent  of  the  railway  com- 
pany, to  meet  the  requirements  of  travel 
over  the  lines  of  railroads  now  owned  or 
controlled  by  the  railway  company,  and 
over  all  additional  railroads  which  it  shall 
hereafter  own  or  control. 

"  Sec.  2.  The  Pullman  company,  remain- 
ing the  owner  of  all  the  sleeping  cars  fur- 
nished hereunder,  and  maintaining  the 
same  except  as  herein  provided,  shall  have 
the  right  to  collect  such  fares  from  rail- 
road passengers  occupying  such  cars,  for  the 
use  of  seats  and  berths  therein,  as  are  cus- 
tomary on  competing  lines  of  railroads 
where  equal  sleeping  car  accommodations 
are  furnished;  no  more  room  in  said  sleep- 
ing cars  shall  be  furnished  to  any  person  or 
persons  than  is  usually  furnished  to  pas- 
sengers by  railroad  companies  which  use 
their  own  sleeping  cars,  unless  by  the  assent 
of  the  proper  officer  of  the  railway  com- 
pany. 

"  Sec.  3.  The  Pullman  company  shall 
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furnish  with  each  of  such  sleeping  cars  one 
or  more  employees,  as  may  be  necessary, 
whose  duties  shall  be  to  collect  fares  from 
railroad  passengers  occupying  said  cars,  for 
the  use  of  seats  or  berths  therein,  and  gen- 
erally to  wait  upon,  and  provide  for  the 
comfort  of  passengers  therein;  such  em- 
ployees at  all  times  shall  be  subject  to  the 
rules  of  the  railway  company  governing  its 
own  employees. 

"  Sec.  4.  The  Pullman  company,  except 
as  hereinafter  provided,  shall  keep  all  of 
such  sleeping  cars  in  good  order  and  re- 
pair, and  shall  renew  and  improve  the  same 
so  far  as  may  be  necessary  to  keep  them  up 
to  the  average  standard  of  approved  sleep- 
ing cars  furnished  by  the  Pullman  company 
for  general  use  on  competing  lines. 

"  Sec.  5.  The  Pullman  company  shall 
save  harmless  the  railway  company  from 
damages,  costs,  and  expenses  growing  out  of, 
or  incident  to,  any  claim  that  may  be  made 
to  the  effect  that  any  of  such  sleeping  cars, 
or  any  part  thereof,  or  any  improvements 
therein  or  thereon,  is  an  infringement  upon 
letters  patent  of  the  United  States  cover- 
ing like  cars,  or  like  parts  thereof,  or  like 
improvements  thereon  or  therein;  provided 
the  railway  company  shall  first  give  the 
Pullman  company  written  notice  of  any 
such  claim,  when  made,  in  order  that  it  may 
resist  the  same  should  it  desire  to  do  so. 

"  Sec.  6.  The  Pullman  company  will  place 
its  tickets  for  seats  and  berths  on  sale 
in  such  of  the  railroad  ticket  offices  as 
either  party  may  consider  necessary  for  the 
convenience  and  accommodation  of  passen- 
gers. 

"  Sec.  7.  The  Pullman  company  shall 
furnish  free  passes  to  the  general  and  divi- 
sion officers  of  the  railway  company,  for  use 
in  said  sleeping  cars,  over  the  lines  of  rail- 
road now  owned  or  controlled  by  the  rail- 
way company,  and  over  any  additional  rail- 
roads which  it  may  hereafter  own  or  con- 
trol. 

"Article  2. 

"  Sec.  1.  The  railway  company  shall  haul 
all  said  sleeping  cars  furnished  by  the 
Pullman  company  hereunder  that  may  at 
any  time  be  necessary  in  operating  the 
lines  of  railroad  now  owned  or  controlled  by 
the  railway  company,  and  any  additional 
railroads  which  it  shall  hereafter  own  or 
control;  and  shall  use  such  cars  as  a  part 
of  all  passenger  trains  controlled,  in  whole 
or  in  part  by  it,  where  sleeping  cars  are  re- 
quired, in  such  manner  as  shall  best  accom- 
modate passenger  travel. 

"  The  railway  company  shall  also,  in  con- 
sideration of  the  use  of  said  sleeping  cars 
for  the  transportation  of  its  passengers, 
bear  the  costs  of  maintaining  the  running 


9W 


Texas  Supreme  Court. 


May, 


gear  and  bodies  of  such  cars,  and  other 
parts  thereof  as  are  essential  to  ordinary 
first  class  passenger  cars,  and  are  not  in- 
cidental to  a  sleeping  car,  which  cost  is 
understood  and  agreed  to  amount  to  an 
average  of  2  cents  per  mile  run;  and  shall, 
except  as  hereinafter  provided,  pay  to  the 
Pullman  company,  in  satisfaction  of  such 
obligation,  2  cents  per  car  per  mile  for  every 
mile  run  by  said  sleeping  cars  upon  the 
roads  of  the  railway  company,  or  upon  the 
roads  of  other  railroad  companies  by  direc- 
tion of  the  officers  of  the  railway  company. 

"The  railway  company  shall  pay  1  cent 
per  car  per  mile  for  every  mile  run  by 
tourist  or  second-class  sleeping  cars  fur- 
nished under  this  contract. 

"  Sec.  2.  The  railway  company  shall  haul, 
without  charge  to  the  Pullman  company, 
said  sleeping  cars  to  and  from  repair  shops, 
and  to  and  from  other  points  on  the  lines 
of  railroads  at  any  time  owned  or  con- 
trolled by  it,  as  may  be  necessary  in  order 
that  such  sleeping  cars  may  be  put  in  good 
order  and  repair,  or  be  renewed  or  im- 
proved as  required  hereunder.  No  mileage 
shall  be  paid  on  the  cars  so  hauled. 

"  Sec.  3.  The  railway  company  shall 
furnish  and  apply  to  said  sleeping  cars  all 
necessary  lubricating  material,  ice,  and 
water,  fuel  for  heating,  and  oil,  fluids,  or 
other  proper  material  for  lighting;  and 
shall  wash  and  clean  said  cars;  and  shall 
replace  bell  cords  and  couplings  and  air- 
brake hose  and  couplings  as  often  as  neces- 
sary. 

"  Sec.  4.  The  railway  company  shall  pay 
to  the  Pullman  company  the  cost  of  re- 
pairing and  making  good  all  damages  to 
any  of  its  sleeping  cars  resulting  from  ac- 
cident or  casualty  on  the  lines  of  its  roads, 
or  on  any  other  roads  upon  which  any  of 
said  cars  may  be  run  by  direction  of  the 
railway  company,  except  damages  result- 
ing from  accident  or  casualty  arising  from 
defective  heating  or  lighting  apparatus,  or 
from  the  actual  negligence  of  the  employees 
of  the  Pullman  company  in  the  line  of  their 
employment. 

"  Sec.  5.  The  railway  company  shall 
promptly  make  all  such  repairs  as  may  be 
necessary  to  put  any  of  said  sleeping  cars 
in  good  order,  whenever  requested  by  the 
Pullman  company  so  to  do ;  and  shall,  with- 
out request,  make  such  repairs  as  may  be 
required  at  any  time  to  insure  the  safety  of 
said  cars;  and  when  the  Pullman  company 
is,  by  the  terms  hereof,  under  obligation  to 
make  such  repairs,  shall,  at  the  end  of  each 
month,  render  to  the  Pullman  company  bills 
therefor,  charging  the  actual  cost  of  ma- 
terial and  labor  expended  on  such  repairs, 
with  an  addition  of  10  per  cent  to  cover 
general  expenses. 
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"  Sec.  6.  The  railway  company  shall  fur- 
nish, free  of  charge  at  convenient  points, 
rooms  and  necessary  facilities  for  airing  and 
storing  bedding,  linen,  supplies,  and  other 
movables  belonging  to  or  designed  for  the 
use  of  said  sleeping  cars. 

"  Sec,  7.  The  railway  company  shall  re- 
quire its  ticket  agents,  at  such  offices  as 
may  be  designated  by  either  party,  to  sell 
tickets  for  seats  and  berths  in  said  sleep- 
ing cars,  without  charge  to  the  Pullman 
company;  the  proceeds  of  such  sales  to  be 
at  the  risk  of  the  Pullman  company. 

"  Sec.  8.  The  railway  company  shall  fur- 
nish free  passes  to  the  general  and  divi- 
sion officers  of  the  Pullman  company,  over 
the  lines  of  railroads  now  owned  or  con- 
trolled by  the  railway  company,  and  over 
any  additional  railroads  which  it  shall 
hereafter  own  or  control. 

"Article  3. 

"Sec.  1.  All  settlements  and  payments 
for  mileage  and  repairs  shall  be  made 
monthly  between  the  parties  hereto,  subject, 
however,  to  adjustment  at  the  close  of  each 
contract  year  on  the  following  basis: 

"  Whenever  the  revenue  from  the  sales  of 
seats  and  berths  on  any  line  shall  be  at  a 
rate  less  than  $5,000  per  car  per  annum, 
on  all  the  cars  employed  upon  such  lines, 
the  railway  company  shall  pay  2  cents  per 
car  per  mile  run  by  the  cars  on  such  line. 

"  Whenever  such  revenue  upon  any  line 
shall  be  at  a  rate  of  $5,000  or  more,  but  less 
than  $6,000,  per  car  per  annum,  on  all  the 
cars  employed  upon  such  line,  the  railway 
company  shall  pay  1  cent  per  car  per  mile 
run  by  the  cars  on  Bueh  line. 

"Whenever  such  revenue  upon  any  lines 
shall  be  at  a  rate  $6,000  or  more  per  car 
per  annum,  on  all  the  cars  employed  on 
such  line,  the  railway  company  shall  not 
pay  any  mileage  on  the  cars  on  such  line. 

"  If  any  line  shall  be  operated  for  a  frac- 
tion of  a  year,  then  the  mileage  payable  by 
the  railway  company  on  such  cars  shall  be 
adjusted  at  the  rate  per  mile  run  which 
would  be  payable  thereon  continued  during 
the  entire  year  at  the  same  rate  during  the 
entire  year  as  during  the  period  of  such 
employment. 

"  Whenever  such  revenue  equals  or  ex- 
ceeds an  average  of  $6,000  per  car  per  an- 
num from  the  whole  number  of  cars  fur- 
nished, the  railway  company  shall  not  pay 
any  mileage  on  such  cars. 

"  In  determining  the  number  of  cars  fur- 
nished, and  the  rate  of  revenue  per  ear  per 
annum,  upon  any  line  or  upon  all  lines,  20 
per  centum  shall  be  added  to  actual  days* 
service  of  such  cars  in  order  to  cover  shop- 
page  and  idle  time  of  cars. 
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"  Sec.  2.  The  railway  company  shall  have 
the  right  to  co-operate  with  other  railroad 
companies  in  forming  through  and  contin- 
uous lines  of  sleeping  car  service;  and  if 
it  should  become  necessary  for  the  railway 
company  so  to  co-operate  with  other  rail- 
road companies  using  sleeping  cars  not 
owned  by  the  Pullman  company,  the  Pull- 
man company  shall  have  the  right  to  fur- 
nish its  pro  rata  of  sleeping  cars,  for  service 
on  such  through  or  continuous  lines,  based 
upon  the  mileage  of  the  railway  company  in 
said  lines;  and  in  all  cars  operated  on  such 
through  or  continuous  lines  the  Pullman 
company  shall  be  entitled  to  receive  all  local 
fares  for  the  use  of  seats  and  berths  there- 
in upon  the  roads  of  the  railway  company, 
and  its  mileage  proportion  of  through  and 
intermediate  fares. 

"Sec.  3.  If  any  of  the  Pullman  com- 
pany's employees  furnished  with  any  of  the 
sleeping  cars  operated  under  this  agree- 
ment should  be  injured  or  killed  in  conse- 
quence of  a  railroad  accident,  or  casualty, 
when  serving  in  the  line  of  his  duties,  the 
railway  company  shall  save  harmless  the 
Pullman  company  from  damages,  costs,  and 
expenses  growing  out  of  or  incident  to 
such  injury  or  death,  to  the  extent  that  the 
railway  company  would  be  liable  if  such 
employee  were  in  fact  an  employee  of  the 
railway  company  -when  so  injured  or  killed, 
and  the  Pulman  company  shall  save  harm- 
less the  railway  company  from  such  dam- 
ages, costs,  and  expenses  to  any  greater  ex- 
tent; each  party  to  have  immediate  notice 
from  the  other  of  any  claim  or  suit  for  such 
injury  or  death,  and  the  right  to  resist  or 
defend  such  claim  or  suit. 

"  Sec.  4.  If  either  of  the  parties  hereto 
shall  fail  to  clean  or  repair,  according  to  its 
obligation  under  this  agreement,  any  of  said 
sleeping  cars,  and  shall,  after  written  notice 
from  the  other  party  of  the  neglect  com- 
plained of,  further  neglect  or  refuse  to  so 
clean  or  repair  said  sleeping  cars  within  a 
reasonable  time,  such  other  party  shall  have 
the  right  to  clean  said  cars  and  to  make  or 
cause  to  be  made  all  necessary  repairs  and 
renewals  thereof,  and  shall,  at  the  next 
monthly  settlement  between  the  parties,  be 
repaid  the  cost  of  such  portion  of  the  clean- 
ing or  repairs  as  the  party  in  fault  is  liable 
for  by  the  terms  of  this  contract. 

"  Sec.  5.  If  either  of  the  parties  hereto 
shall  fail  to  keep  or  perform  any  of  its 
agreements  hereunder,  and  shall  continue  in 
default  for  sixty  days  after  written  notice  of 
such  failure  from  the  other  party,  then  such 
other  party  shall  have  the  right  to  declare 
this  agreement  terminated  at  such  time  as 
shall  be  specified  by  written  notice  of  its 
intention  to  terminate  the  same. 

"  Sec.  6.  This  agreement  shall  be  con- 
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strued  liberally,  so  as  to  secure  to  each 
party  all  the  rights,  privileges,  and  bene- 
fits herein  provided  or  manifestly  intended ; 
and  if  any  difference  between  the  parties 
shall  arise  which  cannot  be  amicably  ad- 
justed by  and  between  the  parties,  it  may 
be  submitted  to  referees  one  to  be  ap- 
pointed by  the  railway  company,  and  one 
by  the  Pullman  company,  the  two,  in  case 
of  disagreement,  to  appoint  a  third;  the 
decision  of  two  of  them  to  be  final. 

"  Sec.  7.  The  Pullman  company  shall 
have  the  exclusive  right,  during  the  continu- 
ance of  this  agreement,  to  furnish  all  sleep- 
ing cars  for  use  on  all  the  lines  of  rail- 
roads now  owned  or  in  any  way  controlled 
by  the  railway  company,  including  branches 
and  bridges,  and  on  all  the  additional  rail- 
roads which  it  shall  hereafter  own  or  in  any 
way  control;  and  also  on  all  passenger 
trains  on  which  it  may,  by  virtue  of  con^ 
tracts  or  running  arrangements  with  per- 
son, companies,  or  corporations  owning  or 
controlling  other  lines  of  railroad,  have  the 
right  to  "use  such  cars ;  and  the  railway  com- 
pany, except  as  provided  in  §  2  of  this  arti- 
cle shall  not  contract  with  any  other  per- 
son, company,  or  corporation  to  run  any 
sleeping  cars  on  or  over  any  of  the  lines  of 
railroads  aforesaid  during  the  said  period. 
"Sec.  8.  This  agreement  shall  take  ef- 
fect February  1st,  A.  d.  1899,  and  shall  re- 
main in  force  for  the  full  term  of  fifteen 
years  from  the  date  hereof,  subject  to  the 
right  of  either  party,  at  its  option,  to  ter- 
minate the  same  on  the  1st  day  of  February, 
A.  D.  1909,  by  giving  notice  in  writing  to 
the  other  party  of  its  intention  to  do  so,  at 
least  six  months  before  the  date  last  named ; 
unless  the  same  shall  be  sooner  terminated 
by  virtue  of  the  provisions  of  §  5  of  article 
3  of  this  agreement,  or  by  the  mutual  agree- 
ment of  the  parties  hereto. 

"In  witness  whereof,  the  parties  hereto 
have  signed,  sealed,  and  delivered  these 
presents,  the  day  and  year  first  herein  writ- 
ten. 

"Attest:- 
"Pullman's  Palace  Car  Company, 

"  By  T.  H.  Wickes,  Vice  President. 

"  A.    M.    Weimsheiner,    Secretary. 
"Attest: 

"The  Fort  Worth  &  Denver  City  Railway 
Company. 

"By   Frank   Trumbull,    President. 
"  Geo.  Strong,  Secretary. 
"  Signed  at  Denver,  Colo.,  March  13,  1899. 

"That  since  the  execution  of  said  con- 
tract, continuously  up  to  the  time  of  the 
trial  of  this  case,  sleeping  cars  have  been 
operated  by  the  defendants  under  said  con- 
tract." 

We  omit  the  facts  certified  which  are  ir- 
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relevant  to  the  questions  under  our  view  of 
the  law. 

The  court  of  civil  appeals  certified  these 
questions : 

"  (1)  Is  the  contract  in  question,  as  set 
out  in  the  findings  of  fact,  executed  between 
the  railway  company  and  the  Pullman  com- 
pany, in  view  of  the  facts  as  stated,  in  viola- 
tion of  any  provision  of  the  1st  section  of 
the  antitrust  statute  of  March  31,  1903, 
chap.  94,  page  119,  of  the  session  laws  of 
the  twenty-eighth  legislature? 

"(2)  Does  such  contract,  in  view  of  the 
facts,  constitute  a  monopoly  within  the 
meaning  of  §  2  of  said  antitrust  statute,  or 
is  its  tendency  to  create  a  monopoly  with- 
in the  meaning  of  that  section  ?  " 

The  acts  forbidden  by  the  law  of  1903  are 
so  numerous  that  we  will  not  undertake  an 
examination  of  each  one  separately  in  this 
opinion.  We  have  carefully  examined  the 
entire  act,  and  each  specification  in  ref- 
erence to  its  application  to  the  facts  of 
this  case,  and  we  are  of  the  opinion  that 
the  following  are  the  only  provisions  of 
the  act  which  have  a  semblance  of  appli- 
cability to  this  contract:  First.  To  fix  or 
maintain  any  standard  or  figure  whereby 
the  cost  of  transportation  shall  be  in  any 
manner  affected  or  established.  Second. 
To  make  any  contract  by  which  they  shall 
agree  to  keep  the  cost  of  transportation  at 
a  fixed  or  graded  figure,  or  by  which  they 
shall  in  any  manner  affect  or  maintain  the 
cost  Of  transportation,  or  by  which  they 
shall  agree  to  pool,  combine,  or  unite  any 
interest  they  may  have  in  connection  with 
any  charge  for  transportation.  Third.  To 
create  or  carry  out  restrictions  in  the  free 
pursuit  of  any  business  authorized  or  per- 
mitted by  the  laws  of  this  state. 

Without  so  deciding,  we  will,  for  the  pur- 
poses of  this  opinion,  assume  that  the  facts 
of  the  case  show  a  combination  between  the 
corporations  named,  and  that  the  word 
"  transportation,"  as  it  occurs  in  the  act, 
embraces  carriage  of  both  passengers  and 
freight.  The  first  inquiry  that'  we  shall 
address  ourselves  to  is,  Do  the  facts  and 
the  contract  set  out  in  the  statement,  upon 
which  the  questions  are  submitted,  show 
that  the  law  has  been  violated  by  the  cor- 
porations through  any  interference  with 
transportation  of  passengers?  The  only 
reference  in  the  contract  to  any  charges  to 
be  made  by  either  company  is  the  stipula- 
tion that  the  Pullman  company  should  not 
charge  passengers  in  its  cars  on  the  line 
of  the  Ft.  Worth  &  Denver  City  Railroad 
Company  more  than  it  charged  on  the  lines 
of  competing  railroads.  The  contract  did 
not  require  that  the  charges  should  be 
maintained  as  they  were  then  fixed,  nor  did 
it  fix  any  standard  of  charges  by  which 
70  L.  R.  A. 


either  company  should  t>e  governed.  No 
pooling  or  combining  of  rates  between  the 
said  companies  was  provided  for;  but  each 
was  at  liberty  to  prescribe  its  own  charges, 
and  to  change  them  at  its  pleasure. 
Neither  corporation  was  entitled  to  receive 
any  part  of  the  charges  made  by  the  other. 
In  fact,  there  was  no  semblance  of  a  pool- 
ing or  combination  of  rates,  nor  is  there 
anything  in  the  contract  by  which  it  would 
be  possible  to  hold  that  the  making,  main- 
taining, or  charging  of  rates  by  either  com- 
pany, or  by  any  other  company,  corpora- 
tion, or  person,  would  be  in  the  least  af- 
fected, or  could  possibly  be  affected. 

Counsel  for  the  state  contend  that  the 
provisions  of  the  contract  by  which  the 
mileage  to  be  paid  by  the  railroad  company 
for  the  use  of  the  sleeping  cars-  was  to  be 
regulated  by  the  average  amount  received 
from  each  sleeping  car,  so  that,  in  case 
the  collection  on  each  car  should  exceed 
$6,000  a  year,  no  mileage  should  be  paid 
by  the  railroad  company,  had  a  tendency 
to  increase  the  rates  charged  on  the 
sleeping  cars  in  order  to  reach  the  maximum 
revenue  of  each  car.  Certainly  this  could 
not  have  been  an  inducement  to  the  Pull- 
man company  to  increase  its  charges,  be- 
cause by  increasing  its  rates  and  the  rev- 
enue from  each  car  it  would  lose  the  mileage 
to  be  paid  by  the  railroad  company:  for, 
although  its  increased  revenue  might  be 
greater  than  the  mileage,  yet  the  loss  of 
the  mileage  could  not  have  been  an  induce- 
ment for  the  increase  of  the  rates.  The 
railroad  company  would  be  benefited  by  the 
increased  revenue  of  the  other  company 
by  a  reduction  or  release  from  mileage: 
but  it  had  no  power  over  the  charges  of 
the  Pullman  company.  It  is  manifest  that 
the  contract  did  not  in  any  way  affect,  or 
tend  to  affect,  transportation,  or  charges 
therefor. 

Did  the  contract  "  create  or  carry  out 
restrictions  in  the  free  pursuit  of  a  busi- 
ness authorized  or  permitted  by  the  laws 
of  this  state?  "  The  antitrust  act  does  not 
create  a  new  bu8i*~°ss  for  any  person,  nor 
does  it  give  a  new  right  in  the  property 
of  others ;  but  the  object  of  the  law  was  to 
prevent  interference  with  business  author- 
ized and  carried  on  in  accordance  with  the 
laws  of  the  state.  It  is  therefore  pertinent 
to  inquire,  What  business  interest  was  in 
any  way  affected  by  this  contract?  The 
two  companies  unquestionably  had  the  right 
to  contract  *  that  the  one  should  furnish 
the  sleeping  cars  and  maintain  them,  there- 
by furnishing  accommodations  to  the  pass- 
engers of  the  other,  and  to  collect  fares 
therefor.  So  far  the  contract  is  in  con- 
formity to  law.  This  action  rests  alone  up- 
on the  alleged  illegality  of  the  provision  of 
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the  contract  which  grants  to  the  Pullman 
company  the  exclusive  right  to  furnish 
sleeping  cars  for  use  on  all  lines  of  road 
owned  or  controlled  by  the  Ft.  Worth  & 
Denver  City  Company,  and  all  roads  which 
it  might  thereafter  acquire  or  operate. 
Waiving  the  fact  that  at  the  time  the  law 
of  1903  was  enacted  there  was  no  other 
person  or  company  engaged  in  the  like 
business  in  Texas,  we  come  to  the  question, 
Did  the  railroad  company  have  the  lawful 
right  to  make  a  contract  with  the  Pullman 
company,  whereby  it  excluded  all  other 
companies  for  fifteen  years  from  furnishing 
to  the  railroad  company  sleeping  cars  for 
use  on  all  of  its  lines?  That  question 
suggests  this:  Did  all  sleeping  car  com- 
panies have  a  right  to  demand  of  the  rail- 
road company  to  haul  their  coaches  on  its 
railroad?  If  yea,  the  contract  restricted 
the  free  pursuit  of  a  lawful  business,  and 
constitutes  a  trust  under  the  act  of  190.3; 
otherwise  the  law  has  not  been  violated  by 
the  agreement.  The  effect  of  this  contract 
was  that  the  railroad  company  rented  from 
the  sleeping  car  company  its  coaches,  agree- 
ing to  haul  them  over  its  lines  of  road,  the 
sleeping  car  company  furnishing  sleeping 
accommodations  and  other  conveniences  to 
such  passengers  of  the  railroad  as  should 
desire  them.  The  demand  of  the  traveling 
public  for  sleeping  cars  and  like  con- 
veniences imposes  upon  railroads  an  obliga- 
tion as  potent  as  a  rule  of  law.  The  de- 
mand must  be  complied  with,  which  the 
carrier  may  do  either  by  furnishing  its  own 
coaches  or  by  contracting  with  another  cor- 
poration, as  in  this  case.  In  order  to 
justify  a  sleeping  car  company  in  furnish- 
ing such  accommodations,  the  railroad  may 
give  the  exclusive  right,  because  it  is  neces- 
sary to  permanent  and  reliable  service, 
which  is  in  the  interest  of  the  public.  This 
contract  in  no  way  interfered  with  the 
right  of  any  other  sleeping  car  company,  if 
any  existed,  to  build  or  furnish  its  cars 
to  other  railroads.  Neither  the  Pullman 
nor  any  other  corporation  or  person  had  a 
right  to  have  sleeping  cars  attached  to  the 
passenger  trains  of  the  Ft.  Worth  &  Denver 
City  Railroad  Company.  Therefore,  to  ex- 
clude them  did  not  restrict  "the  free  pur- 
suit of  any  business  authorized  or  permitted 
by  law,"  because  such  business  was  not 
authorized  to  be  pursued  on  a  railroad 
without  the  consent  of  the  owner:  and, 
since  no  such  business  right  existed,  it 
could  not  be  restricted.  Lewis  v.  Weather- 
ford,  M.  W.  d  N.  W.  R.  Co.  (Tex.  Civ. 
App.).  10  Tex.  Ct.  Rep.  423,  81  S.  W.  Ill; 
Kates  v.  Atlanta  Baggage  d  Cab  Co.  107 
Ga.  636,  46  L.  R.  A.  431,  34  S.  E.  372: 
Express  Cases,  117  U.  S.  26,  29  L.  ed.  802, 
6  Sup.  Ct.  Rep.  542,  628;  Chicago,  St.  L. 
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d  S.  O.  R.  Co,  v.  Pullman  Southern  Car 
Co.  139  U.  S.  79,  35  L.  ed.  97,  11  Sup.  Ct. 
Rep.  490;  Fluker  v.  Georgia  R.  d  Bkg.  Co. 
81  Ga.  461,  2  L.  R.  A.  843,  12  Am.  St.  Rep. 
328,  8  S.  E.  529;  Barney  v.  Oyster  Bay  d 
H.  S.  B.  Co.  67  N.  Y.  301,  23  Am.  Rep. 
115. 

Lewis  v.  Weatherford,  M.  W.  d  N.  W.  R. 
Co.  10  Tex.  Ct.  Rep.  423,  81  S.  W.  Ill,  was 
decided  by  the  court  of  civil  appeals  of 
the  second  district  in  this  state,  and  an 
application  for  writ  of  error  was  refused  by 
this  court.  In  that  case  the  facts  showed 
that  the  railroad  company  had  granted  an 
exclusive  privilege  to  one  person  to  go  upon 
its  trains  and  solicit  of  passengers  baggage 
to  be  hauled  from  the  train  to  different 
parts  of  the  city.  Lewis  was  engaged  in 
the  same  business  at  Mineral  Wells,  and  in- 
sisted that  he  had  the  right  to  have  a 
solicitor  upon  the  trains  of  that  railroad 
with  like  privilege.  The  railroad  company 
brought  an  action  to  enjoin  him  from  so 
doing.  The  injunction  was  granted,  and  at 
the  trial  was  perpetuated  by  the  trial  court, 
which  judgment  was  affirmed  by  the  court 
of  civil  appeals.  It  was  contended  that  the 
contract  between  the  railroad  company  and 
the  person  authorized  to  solicit  on  its  train 
was  a  restriction  upon  a  business  authorized 
and  permitted  by  the  laws  of  this  state. 
In  a  well-considered  opinion  by  Judge  Speer, 
the  court  of  civil  appeals  held  that,  while 
Lewis  had  the  right  to  pursue  that  business, 
he  could  not  prosecute  it  on  the  train  of 
the  railroad  company  without  its  consent. 

In  Kates  v.  Atlanta  Baggage  d  Cab  Co. 
107  Ga.  636,  46  L.  R.  A.  431,  34  S.  E. 
372;  the  supreme  court  of  Georgia,  in  an 
elaborate  and  able  opinion,  held  the  rail- 
road company  had  the  right  to  make  a  con- 
tract with  one  person  whereby  it  excluded 
all  others  from  "  the  business  "  of  soliciting 
baggage  on  its  trains. 

Express  Cases,  117  U.  S.  1,  29  L.  ed.  791, 
6  Sup.  Ct.  Rep.  542,  628,  consisted  of  three 
separate  suits  by  express  companies  against 
three  different  railroads  to  compel  the  latter 
to  furnish  the  same  facilities  for  carrying 
express  matter  on  the  respective  railroads 
that  the  express  companies  had  enjoyed 
under  contracts  which  each  railroad  com- 
pany had  terminated.  The  issue  is  clearly 
stated  in  this  language:  "The  exact  ques- 
tion, then,  is  whether  these  express  com- 
panies can  now  demand  as  a  right  what 
they  have  heretofore  had  only  as  by  per- 
mission. That  depends,  as  is  conceded,  on 
whether  all  railroad  companies  are  now 
by  law  charged  with  the  duty  of  carrying 
all  express  companies  in  the  way  that  ex- 
press carriers  when  taken  are  usually  car- 
ried, just  as  they  are  with  the  duty  of 
carrying  all  passengers  and  freights  when 
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offered  in  the  way  that  passengers  and 
freight  are  carried."  Practically  the  same 
question  is  presented  in  this  case.  Upon  a 
thorough  examination  of  this  issue,  the  Su- 
preme Court  of  the  United  States  held  that 
express  companies  had  no  such  rights,  and 
that  a  railroad  company  had  the  right  to 
make  contracts  whereby  it  would  limit  the 
number  of  persons  or  companies  who  might 
pursue  such  a  business  on  its  trains. 

In  Chicago,  8t.  L.  d  N.  O.  R.  Co.  v.  Pull- 
man Southern  Car  Co.  139  U.  S.  91,  35 
L.  ed.  102,  11  Sup.  Ct.  Rep.  490,  a  contract 
almost  identical  in  terms  with  this  was 
the  basis  of  the  action.  Two  cars  of  the 
Pullman  company  having  been  destroyed,  it 
brought  suit  upon  the  contract  to  recover 
for  their  value,  to  which  the  railroad  com- 
pany pleaded  that  the  contract  by  which 
it  gave  the  exclusive  right  to  the  Pullman 
company  to  furnish  sleeping  cars  for  use 
upon  the  railroad  was  void,  because  it  was 
contrary,  to  public  policy,  and  was  in  re- 
straint of  trade.  In  answer  to  the  con- 
tention that  the  contract  was  in  restraint 
of  trade,  the  Supreme  Court  of  the  United 
States  said :  "  The  stipulation,  therefore, 
that  the  plaintiff,  not  being  in  default, 
should  have  the  exclusive  right  for  fifteen 
years  to  furnish  drawing-room  and  sleeping 
cars  for  the  defendant's  use,  and  that  the 
defendant  should  not,  during  that  period, 
contract  for  cars  of  that  kind  with  any 
other  party,  rightfully  construed,  is  not 
unreasonable,  and,  properly  performed,  will 
promote  the  convenience  of  the  public,  in 
that  it  enables  the  defendant  to  have  on  its 
lines  at  all  times,  and  as  the  requirements 
of  travel  demand,  drawing-room  and  sleep- 
ing ears  for  use  by  passengers.  It  is  a 
stipulation  that  does  not  interfere  in  any 
degree  with  its  right  and  duty  to  disregard 
the  contract  whenever  the  plaintiff  fails  in 
furnishing  cars  that  are  adequately  safe 
and  sufficient  in  number  for  the  travel  on 
defendant's  lines.  The  suggestion  that  the 
agreement  is  void,  upon  grounds  of  public 
policy,  or  because  it  is  in  general  restraint 
of  trade,  cannot,  for  the  reasons  stated,  be 
sustained."  That  case  is  analogous  to  this, 
and  supports  our  conclusion.- 

Section  2  of  the  antitrust  law  of  1903 
(Laws  1903,  chap.  94,  p.  120)  defines  a 
monopoly  as  follows:  ''Sec.  2.  That  a  mo- 
nopoly is  a  combination  or  consolidation  of 
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two  or  more  corporations  when  effected  in 
either  of  the  following  methods:  (1) 
When  the  direction  of  the  affairs  of  two 
or  more  corporations  is  in  any  manner 
brought  under  the  same  management  or  con- 
trol for  the  purpose  of  producing,  or  where 
such  common  management  or  control  tends 
to  create,  a  trust  as  defined  in  the  1st 
section  of  this  act.  (2)  Where  any  cor- 
poration acquires  the  shares  or  certificates 
of  stock  or  bonds,  franchise,  or  other 
rights,  or  the  physical  properties,  or  any 
part  thereof,  of  any  other  corporation 
or  corporations,  for  the  purpose  of  pre- 
venting or  lessening,  or  where  the  effect 
of  such  acquisition  tends  to  affect  or  lessen, 
competition,  whether  such  acquisition  is 
accomplished  directly  or  through  the  in- 
strumentality of  trustees  or  otherwise." 
The  direction  of  the  "  affairs  "  of  neither  of 
the  corporations  to  this  contract  is  brought 
under  the  control  of  the  other,  nor  ar«  the 
affairs  of  both  corporations  brought  under 
the  management  of  another  corporation  or 
person.  Neither  of  these  corporations  ac- 
quired the  shares  or  certificates  of  stock 
or  bonds  of  the  other  by  this  contract,  nor 
does  the  contract  transfer  to  either  com- 
pany any  "  franchise,  or  other  rights,  or 
the  physical  properties  "  of  the  other  com- 
pany. The  agreement  by  the  railroad  com- 
pany to  haul  the  cars  of  the  Pullman  com- 
pany did  not  transfer  to  the  latter  any  of 
the  franchise  of  the  former  by  which  it  was 
authorized  to  operate  trains  over  the  road. 
On  the  contrary,  the  railroad  company,  in 
the  performance  of  the  contract,  exercised 
its  franchise.  The  sleeping  cars  were  the 
only  physical  "  properties  "  which  were  in- 
volved or  in  any  way  dealt  with  in  this 
transaction;  and  they  were  not  acquired 
by  the  railroad  company,  but  remained  the 
property  of  the  Pullman  company.  The 
control  which  the  railroad  company  ac- 
quired over  the  sleeping  cars  did  not  tend 
to  affect  or  lessen  competition  either  in 
transportation  by  the  railroad  company  or 
in  the  business  of  the  sleeping  car  com- 
pany. We  conclude,  therefore,  that  the  con- 
tract between  the  two  corporations  "  did 
not  constitute  a  monopoly  within  the  mean- 
ing of  §  2  of  the  antitrust  statute." 

We  answer  both  questions  propounded  in 
the  negative. 


lfcuo. 


T.  S.  Reed  Grocery  Co.  v.  Canton  National  Bank. 


959 


MARYLAND  COURT  OF  APPEALS. 


T.  S.  REED  GROCERY  COMPANY,  Appt., 

v. 

CANTON  NATIONAL  BANK. 

(100  Md.   290.) 

The  proceed*  of  a  bank  draft,  aent  In 
payment  of  gooda  aold,  deposited  in 
bank,  collected,  and  placed  to  the  credit  of 
payee,  cannot  be  claimed  by  the  drawer  be- 
cause, to  get  possession  of  the  property 
which  he  bought,  he  was  compelled  to  pay  a 
draft  on  himself  which  the  seller  of  the 
goods  had  drawn,  attached  to  the  bill  of 
lading,  and  had  discounted,  although  the 
seller  fraudulently  appropriated  his  draft 
while    leaving    the    one    against    him    out- 


standing in  the  hands  of  the  concern  which 
discounted  it  with  a  lien  on  the  property  as 
security. 

(January  13,  1905.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Baltimore  City  Court  in  favor  of 
defendant  in  an  action  brought  to  reclaim 
the  proceeds  of  a  draft.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Emil  Bndnits,  for  appellant: 
The  action  for  money  had  and  received  is 
an  equitable  action,  and  as  remedial  as  a 
bill  in  equity;   the  gist  of  the   action   is 
that  the  defendant,  upon  the  circumstances 
of  the  case,  is  obliged  by  the  ties  of  natural 
justice  and  equity  to  refund  the  money. 


Note. — Right  to  follow  proceeds  of  draft  into 
payee's  bank  account  because  of  fraud  or 
failure  of  consideration. 

The  few  cases  discovered  in  which  this  ques- 
tion Is  discussed  are  not  in  harmony.  Two 
different  theories  are  advocated.  One,  that, 
upon  the  certification  or  credit  to  the  payee's 
account  of  paper  deposited,  without  notice  by 
the  bank  of  fraud  or  failure  of  consideration, 
the  relation  of  debtor  and  creditor  becomes  es- 
tablished between  the  bank  and  payee,  and 
after  that  time  the  proceeds  belong  to  the 
bank  subject  to  the  payee's  right  to  withdraw 
them  at  any  time ;  and,  while  the  obligor  of 
the  paper  had  the  right  up  to  the  time  of  its 
payment  or  certification  to  stop  payment  for 
reasonable  cause,  his  control  over  it  ceased  at 
that  time,  and  he  has  no  specific  property  in 
the  proceeds  thereof,  even  in  case  of  fraud  or 
failure  of  consideration.  This  theory  and  rea- 
soning is  exemplified  in  T.  S.  Reed  Grocery 
Co.  v.  Canton  Nat.  Bank. 

So,  an  action  against  a  bank  to  recover  the 
amount  of  a  check  charged  by  the  bank  against 
the  plaintiff's  account  was  held  not  maintain- 
able, where  it  appeared  that  the  plaintiff  had 
given  the  check  for  the  accommodation  of  the 
payee  named  therein,  who  had  delivered  it  un- 
indorsed to  a  firm  in  payment  of  a  prior  in- 
debtedness, which  firm  had  the  check  certified 
before  a  notification  by  the  plaintiff  to  the 
bank  to  refuse  payment  of  it.  It  was  held 
that  the  transfer  of  the  check  without  in- 
dorsement was  a  sufficient  assignment  of  it  to 
convey  the  rights  of  the  payee  therein  until 
the  check  had  been  reclaimed  or  payment  of 
It  effectually  forbidden  by  the  plaintiff;  and 
that,  it  having  been  certified  before  notice  to 
stop  payment  was  given  the  bank  by  the  plain- 
tiff, such  notice  was  then  ineffectual ;  and, 
therefore,  that  no  action  was  maintainable  by 
the  plaintiff  against  the  bank  to  recover  the 
amount  so  paid  out  of  bis  deposits.  Freund 
v.  Importers'  &  T.  Nat.  Bank,  76  N.  Y.  352. 
This  decision  was  upon  the  theory  that,  upon 
the  certification  of  the  check,  the  depository 
of  the  fund  checked  upon  became  liable  to  the 
owner  of  the  certified  paper,  and  that  it  could 
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not  thereafter  make  a  valid  payment  of  the 
amount  of  the  check  to  the  drawer  thereof. 

This  above-indicated  reasoning  that,  after 
the  paper  is  credited  to  a  payee,  notwithstand- 
ing that  he  obtained  it  fraudulently  or  with- 
out consideration,  the  proceeds  thereof  are, 
nevertheless,  beyond  the  reach  of  the  real 
owner,  seems  somewhat  more  convincing  when 
it  appears  that  the  bank,  besides  receiving  the 
paper  in  good  faith,  has  parted  with  value, 
or  given  an  equivalent  therefor,  such  as  re- 
ducing the  amount  of  Its  claims  against  the 
payee  for  an  existing  Indebtedness  or  over- 
draft. 

As,  where  a  check  was  drawn  without  con- 
sideration, and  in  order  that  the  payee  named 
therein  might  use  it  to  square  his  account  at 
his  bank,  and,  after  having  deposited  It 
therein,  and  having  received  credit,  thus  re- 
ducing the  account  standing  against  him,  the 
drawer  stopped  payment  of  the  check  by  di- 
recting his  own  bank,  upon  which  it  was 
drawn,  to  refuse  payment  thereof,  it  was  held 
that,  the  bank  with  which  the  check  was  de- 
posited being  an  onerous  holder,  the  drawer 
could  not,  after  it  had  thus  given  credit  to 
the  payee*  therefor,  stop  payment  thereon. 
M'Lean  v.  Clydesdale  Bkg.  Co.  L.  R.  9  App. 
Cas.  95. 

So,  the  owner  of  stock  deposited  with  a  firm 
for  safe  keeping,  and  fraudulently  used  by  it 
as  collateral  security  for  a  loan  which,  in  the 
form  of  a  check,  was  deposited  In  a  bank,  and, 
after  being  placed  to  the  credit  of  the  firm, 
was  applied  in  payment  of  an  existing  in- 
debtedness against  the  firm  In  favor  of  the 
bank,  cannot  compel  restitution  from  the  bank 
of  the  amount  of  stock  so  deposited  by  her, 
notwithstanding  the  check  deposited  at  the 
bank  to  the  credit  of  the  firm  is  sufficiently 
identified  as  the  proceeds  of  her  stock.  Hatch 
v.  Fourth  Nat.  Bank,  147  N.  Y.  184,  41  N.  E. 
403,  Affirming  82  Hun,  515,  31  N.  Y.  Supp. 
530.  This  decision  was  upon  the  ground  that, 
If  the  payees  of  the  check  had  turned  it  into 
money,  and  paid  that  money  to  the  bank  In 
discharge  of  their  debt  to  it,  and  the  bank 
had  accepted  payment  in  ignorance  of  the 
source  from   which   the  money   had  come,  the 
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Murphey  v.  Barron,  1  Harr.  &  G.  265. 

An  action  for  money  had  and  received 
lies  to  recover  money  in  the  possession  of 
the  defendant,  which,  in  justice  and  con- 
science, belongs  to  the  plaintiff. 

Mills  v.  Bailey,  88  Md.  320,  41  Atl.  780. 

It  is  not  equitable  or  just  that  the 
William  Fait  Company  should  be  permitted, 
by  a  tortious  act,  to  take  the  money  of 
the  plaintiff,  and  enable  the  defendant  to 
apply  said  money  to  the  payment  of  in- 
debtedness due  by  it  to  the  defendant. 

Miller  v.  Farmers9  &  M.  Bank,  30  Md. 
392. 

Messrs.  Lester  L.  Stevens  and  Daniel 
L.  Brlnton,  for  appellee: 

Where  funds  in  bank,  standing  on  its 
books  to  the  credit  of  a  customer,  are  at- 
tached, it  is  competent  for  the  garnishee  to 
appropriate  such  funds  to  the  payment  of  a 
debt  due  itself,  which  had  been  contracted 
by  the  defendant  before,  but  did  not  fall 
due  until  after,  the  laying  of  the  attach- 
ment, and  before  trial. 

Farmers'  d  if.  Bank  v.  Franklin  Bank, 
31  Md.  404;  Miller  v.  Farmers*  d  if.  Bank, 
30  Md.  392;  Colton  v.  Drovers'  Perpetual 
Bldg.  &  L.  Asso.  90  Md.  85,  46  L.  R.  A. 


388,  78  Am.  St.  Rep.  431,  45  Atl.  23; 
Thomas  v.  Exchange  Bank,  99  Iowa,  202, 
35  L.  R.  A.  379,  68  N.  W.  780;  Citizens' 
Bank  v.  Bowen,  21  Kan.  354:  Clark  v. 
Northampton  Nat.  Bank,  160  Mass.  26,  35 
N.  E.  108;  Demmon  v.  Boylston  Bank,  5 
Cush.  194. 

Jones,  J.,  delivered  the  opinion  of  the 
court: 

This  case,  as  appears  from  the  record, 
arose  out  of  the  following  facts:  The  ap- 
pellant is  a  corporation  doing  business  in 
the  state  of  Texas.  The  William  Fait 
Company  is  a  corporation  doing  business, 
as  packers  of  oysters,  fruits,  and  vegetables, 
in  the  city  of  Baltimore,  in  this  state.  On 
September  3,  1902,  the  appellant,  per  con- 
tract in  writing,  purchased  of  the  William 
Fait  Company  400  cases  of  "  standard 
string  beans."  On  September  5,  1902,  the 
William  Fait  Company  sent  to  the  appel- 
lant an  invoice  for  said  goods,  in  which  the 
terms  of  payment  therefor  were  expressed 
as  **  sixty  days'  acceptance  or  cash  less  1 1 
per  cent  in  ten  days."  On  September  16th 
the  appellant,  availing  of  the  ten  days 
provision  of  the  contract,  remitted  to  the 


owner  of  the  stock  would  have  had  no  right 
of  recovery  against  the  bank,  as  money  has 
no  earmark,  and  cannot  be  Identified  as  chat- 
tels may  be ;  and  that,  to  permit,  In  every  case 
of  the  payment  of  a  debt,  an  Inquiry  as  to 
the  source  from  which  it  was  derived,  would 
disorganize  all  business  operations';  and  that 
the  situation  is  not  changed  by  the  bringing  In 
of  a  check  which  the  bank  collects,  and  credits 
to  the  payee's  account  In  reduction  of  its  claim 
against  him. 

And  so,  where  parties  obtained  loans  upon 
security  which  was  fraudulent,  and  deposited 
the  checks  representing  the  loans  in  the  bank, 
which  collected  the  same,  and  credited  the 
amount  to  the  depositor's  account,  who  subse- 
quently checked  out  the  money  with  the  ex- 
ception of  a  small  balance,  a  portion  being  Ap- 
plied on  loans  made  by  the  bank  •  to  the  de- 
positor of  the  checks,  it  was  held.  In  an  action 
by  the  drawers  of  the  checks  to  recover  the 
amount  thereof  from  the  bank,  that  their  loss 
by  the  fraud  on  them  could  not  be  transferred 
to  the  bank,  which  was  an  entirely  Innocent 
party,  the  money  which  It  had  received  having 
come  in  the  regular  course  of  business ;  and 
that,  if  it  could  be  followed  by  reason  of  the 
fact  that  the  party  who  paid  it  procured  it 
fraudulently,  the  transaction  of  business 
would  have  to  stop,  for  no  precaution  or  In- 
quiry could  guard  the  bank  from  responsibility ; 
that,  if  it  has  been  paid  in  the  ordinary  course 
of  business,  either  upon  a  new  consideration  or 
for  an  existing  debt,  the  right  of  the  defrauded 
party  to  follow  the  money  is  gone.  Justh  v. 
National  Bank,  56  N.  Y.  478. 

But  in  a  few  Instances  the  courts  have  gone 
on  another  theory  entirely,  viz.,  that  the 
property  in  a  check  fraudulently  obtained  from 
the  real  owner  is  not  changed  by  being  de- 
posited In  the  bank  to  the  credit  of  the  payee ; 
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and,  therefore,  that  the  real  owner  can  follow 
the  proceeds  thereof.  Even  under  this  view, 
however,  the  courts  seem  to  regard  the  real 
owner's  right  to  follow  the  proceeds  as  ended 
when  the  bank  has  parted  with  value  therefor. 

Thus,  an  Injunction  restraining  a  payee 
from  withdrawing  or  assigning  a  deposit 
placed  by  him  in  a  bank,  and  prohibiting  the 
bank  from  paying  the  same,  was  sustained  in 
Tradesman's  Bank  v.  Merrltt,  1  Paige.  302, 
where  the  money  deposited  was  the  proceeds  of 
a  draft  obtained  by  the  payee  by  fraudulently 
withdrawing  his  account  In  another  bank.  The 
court  said  that,  If  the  money  was  fraudulently 
obtained,  the  property  in  it  was  not  changed, 
and  the  defrauded  bank  could  follow  It  into 
the  hands  of  any  person  who  had  not  taken  It 
in  the  course  of  business  and  allowed  an  equiv- 
alent therefor,  without  notice  of  the  fraud; 
that  the  defrauded  bank  was  not  a  creditor  at 
large  as  to  the  proceeds  of  the  overdraft 
fraudulently  made  upon  it,  but  bad  a  specific 
Hen  upon  the  fund. 

And.  in  Justh  v.  National  Bank,  56  N.  T. 
478,  the  court  declared  that,  to  the  extent  of 
the  interest  remaining  in  the  party  committing 
the  fraud,  money  can  be  followed  against  the 
bank  receiving  the  check  In  good  faith  without 
notice.  No  holding  was  made,  however,  as  the 
question  was  not  raised  in  the  trial  court. 

The  opinion  is  expressed,  obiter,  that  the 
proceeds  of  a  check  fraudulently  obtained  and 
deposited  in  a  bank  to  the  credit  of  the  payee 
is  still  the  property  of  the  real  owner ;  that 
the  bank  Is  a  mere  depository,  and,  while  the 
money  so  remains,  the  rightful  owner  may 
compel  the  bank  to  restore  the  money  to  htm. 
In  Stephens  v.  Board  of  Education,  79  N.  Y. 
183,  35  Am.  Rep.  511. 

So.  where  a  firm  was  fraudulently  Induced  to 
deliver   Its   check   to  a   payee,   and   the  check 
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William  Fait  Company  a  draft  on  the  Mer- 
cantile National  Bank  of  New  York  city  for 
the  invoice  price  of  the  goods.  This  draft 
was  indorsed  by  the  said  payee  company 
"  for  deposit  only  to  credit  of  William 
Fait  Company,"  and  deposited  by  said  com- 
pany in  the  Canton  National  Bank,  in  the 
city  of  Baltimore,  the  defendant  in  the 
court  below  and  the  appellee  here,  and  was, 
by  the  said  bank,  placed  to  the  credit  of 
the  said  corporation  depositor.  In  the  usual 
course  of  business,  the  same  was  collected 
on  or  about  the  24 tn  of  September,  1902, 
and  the  proceeds  thereof  were  retained  to 
the  credit  of  the  William  Fait  Company. 
On  the  13th  of  September,  1902,  without  the 
knowledge  of  the  appellant,  the  William 
Fait  Company  drew  on  the  appellant  at 
sight,  and,  attaching  the  bill  of  lading  of 
the  goods  sold,  per  the  contract  which  has 
been  mentioned,  to  the  draft,  had  the  same 
discounted  by  the  Baltimore  Warehouse 
Company.  This  last-mentioned  draft,  with 
the  bill  of  lading  attached,  was  presented 
to  the  appellant  at-  Beaumont,  Texas,  on 
September  17,  1902,  and  payment  thereof 
was  refused  on  the  ground  that  the  goods 
in  the  bill  of  lading  mentioned  had  already 
been  paid  for  by  the  appellant's  draft  of 


the  16th  of  September  heretofore  mentioned. 
On  September  26,  1902,  the  William  Fait 
Company,  being  then  insolvent,  went  into 
the  hands  of  receivers  appointed  by  the 
circuit  court  of  Baltimore  city  to  take 
charge  of  its  affairs,  and  was  thereafter 
adjudicated  a  bankrupt  by  the  United 
States  district  court  for  the  district  of 
Maryland.  On  the  18th  of  October,  1902, 
the  draft  of  the  William  Fait  Company  of 
the  13th  of  September  previous,  which  had 
been  discounted  by  the  Baltimore  Ware- 
house Company,  was  paid  by  the  appellant, 
upon  the  same  being  then  again  presented, 
"  in  order  to  obtain  "  the  goods  covered  by 
the  bill  of  lading  attached  thereto.  The x 
case  was  submitted  to  the  court  below  up- 
on an  agreed  statement  of  facts,  which  con- 
cludes as  follows  j  "  The  proceeds  of  said 
draft  of  plaintiff  of  September  16,  1902, 
were  placed  to  the  credit  of  the  said  Wil- 
liam Fait  Company  in  due  course  of  busi- 
ness, and  became  part  of  the  general  funds 
of  the  bank,  subject  to  the  check  of  the 
William  Fait  Company;  that  deposits  were 
afterwards  made  by  the  said  William  Fait 
Company  on  its  said  account,  and  checks  to 
the  amount  of  more  than  $15,000  drawn 
thereon,  and  at  the  time  of  the  failure  of 


was  deposited  in  the  bank  and  credited  to 
the  payee's  account,  and  the  drawer,  upon  sub- 
sequently learning  of  the  fraud,  gave  notice  to 
the  bank  that  the  proceeds  of  the  check  on 
deposit  were  Its  property,  obtained  by  fraud 
by  the  payee,  and  notified  the  bank  not  to 
pay  It  to  him,  or  to  his  order,  or  to  any  other 
person,  but  to  pay  or  hold  It  subject  to  the 
order  of  the  drawer,  the  bank,  if  it  subse- 
quently paid  the  money  to  a  third  party,  even 
though  on  account  of  attachment  proceedings 
instituted  by  such  third  party,  will  be  liable  to 
the  legal  owner,  as  will  also  the  third  party  to 
whom  the  money  is  paid,  if  he  has  notice  of 
the  legal  owner's  claims.  Peter  Adams  Co.  v. 
National  Shoe  &  Leather  Bank,  23  Abb.  N.  C. 
172,  9  N.  Y.  Supp.  75. 

Thus,  It  is  obvious  that  two  entirely  Irrec- 
oncilable views  of  this  question  have  so  far 
been  taken  by  the  courts,  one  exemplified  by 
T.  S.  Reed  Grocery  Co.  v.  Canton  Nat.  Bank, 
that  the  real  owner  may  not  follow  the  pro- 
ceeds of  the  check  or  draft  for  which  he  has 
not  received  value,  Into  the  payee's  account 
after  the  relation  of  debtor  and  creditor  Is 
established  between  the  bank  and  payee,  and 
the  other,  that  he  may  do  so,  having  a  specific 
Hen  upon  the  proceeds  In  question,  his  prop- 
erty in  the  check  or  draft  never  having  been 
devested,  since  he  has  received  no  value  there- 
for, and  continuing,  as  to  the  proceeds  of  the 
paper,  to  the  same  extent  as  In  the  paper  it- 
self. 

Both  these  divergent  views,  however,  agree  in 
this, — that.  If  the  bank  received  the  proceeds 
of  the  paper  without  notice  of  the  fraud  or 
failure  of  consideration,  and  parted  with  value 
therefor,  or.  in  other  words,  Is  a  bona  fide 
holder  for  value,  the  real  owner  can  then  make 
no  effectual  claim  against  the  proceeds  them- 
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selves,   but   must   look  for  a   remedy   in  some 
other  quarter. 

One  English  case,  which  Is  somewhat  rel- 
evant to  this  discussion,  was  decided  with 
reference  to  a  controlling  statute.  A  rate  col- 
lector, by  fraudulently  representing  that  a  rate 
had  been  laid,  obtained  a  check  from  one  sup- 
posing himself  to  be  liable  thereto,  drawn  to 
his  order  upon  a  London  bank,  crossed  gen- 
erally and  marked  "  Not  negotiable/'  and,  upon 
presenting  it  to  a  branch  bank  of  a  London 
bank,  received  part  of  the  proceeds  in  cash, 
and  directed  the  application  of  the  balance  to 
the  credit  of  the  district  counsel's  account  for 
whom  he  was  collecting.  The  bank  then  sent 
the  check  to  the  London  office  where  it  was 
payable,  and  payment  was  received  thereon. 
Subsequently  the  drawer  of  the  check,  learning 
of  the  fraud  under  which  he  had  been  induced 
to  draw  It,  commenced  an  action  against  the 
bank  to  recover  the  amount  thereof,  where- 
upon It  was  held  that  the  bank,  having  re- 
ceived payment  In  good  faith  and  without 
negligence,  for  a  customer  (It  being  decided 
that  the  collector  was  a  customer),  was  pro- 
tected under  f  82  of  the  bills  of  exchange  act 
1882  (45  &  46  Vict.  chap.  61),  providing  that 
"  where  a  banker,  in  good  faith  and  without 
negligence,  receives  payment  for  a  customer  of 
a  check,  crossed  generally,  or  specially  to  him- 
self, and  the  customer  has  no  title,  or  a  de- 
fective title,  thereto,  the  banker  shall  not  in- 
cur any  liability  to  the  true  owner  of  the 
check  by  reason  only  of  having  received  such 
payment.**  Great  Western  R.  Co.  v.  London 
&  C.  Bkg.  Co.  [1899]  2  Q.  B.  172,  68  L.  J.  Q. 
B.  N.  8.  875,  81  L.  T.  N.  S.  54,  48  Week. 
Rep.  144,  Affirmed  In  [1900]  2  Q.  B.  464,  69 
L.  J.  Q.  B.  N.  S.  741,  82  L.  T.  N.  S.  746.  48 
Week.  Rep.  662.  M.  M.  M. 


962 


Maryland  Court  op  Appeals. 


Jan., 


the  said  William  Fait  Company  it  was  in- 
debted to  the  defendant  (appellee)  in  more 
than  the  sum  of  $12,500,  and  it  applied  the 
balance  of  the  general  account  of  the  Wil- 
liam Fait  Company,  amounting  to  $4,000,  to 
its  claim  against  it,  but  which  indebtedness 
matured  after  the  appointment  of  receiv- 
ers." Resting  its  claim  upon  the  state  of 
facts  which  have  been  recited,  the  appel- 
lant sued  the  appellee  in  the  court  below  in 
an  action  of  assumpsit  for  money  had  and 
received,  to  recover  from  the  appellee  the 
proceeds  of  the  draft  of  the  16th  of  Sep- 
tember, 1902,  deposited  with  and  collected 
by  the  appellee  as  has  been  set  out.  At 
the  trial  of  the  case  the  appellant  offered 
two  prayers,  which  were  rejected  by  the 
court.  The  appellee  offered  one  prayer,  to 
the  effect  that  there  was  no  evidence  in  the 
cause  "  legally  sufficient  to  show  any  claim 
by  the  plaintiff  against  the  defendant  on 
the  cause  of  action  sued  on  in  this  case, 
and  the  verdict  must  be  for  the  defendant " 
(appellee).  This  prayer  the  court  granted, 
and  rendered  a  finding  and  judgment  for 
the  appellee  accordingly.  This  appeal 
brings  up  for  review  this  action  of  the 
court  below  in  rejecting  the  prayers  of  the 
appellant  and  the  granting  of  the  prayer 
of  the  appellee.  In  such  action  we  find  no 
error.  The  first  prayer  of  the  appellant 
affirmed  that,  under  the  agreed  statement 
of  facts  in  the  cause,  the  plaintiff  (appel- 
lant) "was  entitled  to  a  verdict  for  the 
amount  of  the  draft  of  September  16,  1902, 
remitted  by  the  plaintiff  to  the  William 
Fait  Company,  and  deposited  by  '  that  com- 
pany' with  the  defendant  [appellee],  with 
interest,  in  the  discretion  of  the  court;  " 
and  the  second,  "that,  if  the  indebtedness 
of  the  William  Fait  Company  to  the  defend- 
ant [appellee],  mentioned  in  the  agreed 
statement  of  facts,  was  not  incurred  on  the 
faith  of  the  check  or  draft  of  September 
16,  1902,  remitted  by  plaintiff  [appellant] 
to  the  William  Fait  Company,  then  the 
plaintiff"  (appellant)  was  "entitled  to 
recover  the  amount  of  such  draft,  with  in- 
terest, in  the  discretion  of  the  court. 

The  propositions  of  law  asserted  in  the 
prayers  of  the  appellant  are  not  applicable 
in  the  circumstances  of  this  case.  We  will 
pass  over  all  inquiry  as  to  whether  these 
prayers  are  open  to  criticism  in  any  other 
respect,  and  consider  them  only  in  respect 
to  the  substantial  question  intended  to  be 
raised  by  the  propositions  submitted  in  the 
instructions  asked  for  in  the  court  below. 
This  question  is,  Has  the  appellant  legal 
ground  for  recovery  in  the  action  here 
brought  upon  the  facts  appearing  as  a 
basis  therefor?  The  appellant  relies  upon 
the  case  of  Miller  v.  Farmers'  &  XI.  Batik, 
30  Md.  392,  to  control  the  decision  of  this. 
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There  is,  however,  a  marked  and  obvious 
distinction  between  that  case  and  the  one 
at  bar.  In  the  case  referred  to  the  plain- 
tiffs were  the  holders  of  the  promissory 
notes  for  the  proceeds  of  which  they  sued 
the  defendant  bank.  These  notes  were  pay- 
able to  their  order,  and  the  property  in 
the  notes  was  in  them.  They  indorsed  them 
without  restriction  to  Josiah  Lee  &  Com- 
pany, a  banking  firm  in  Baltimore  city, 
but  received  no  consideration  or  value  for 
them,  and  passed  them  to  the  said  firm  only 
for  collection.  Josiah  Lee  &  Company  in- 
dorsed the  notes  to  the  cashier  of  the  de- 
fendant bank  "  for  collection."  These  notes 
were  paid  as  they  matured,  one  on  the 
27th  and  the  other  on  the  29th  of  October, 
1860,  and  the  proceeds  were  credited  to 
Josiah  Lee  &  Company.  On  the  30th  of 
October  this  firm  failed.  At  the  time  of  the 
failure  there  was  a  balance  of  account 
against  them  and  in  favor  of  the  collecting 
bank  to  an  amount  greater  than  that  of 
the  proceeds  of  the  notes.  The  plaintiffs 
sued  in  assumpsit  to  recover  from  the  bank 
these  proceeds.  It  will  be  seen  that  the 
plaintiffs  in  the  action  based  upon  this 
state  of  facts  were  suing  for  the  recovery 
of  their  property.  They  were  the  owners  of 
the  promissory  notes,  and,  as  they  had  in- 
dorsed these  to  Lee  &  Company  only  to 
have  them  collected,  they  were  entitled,  as 
against  Lee  &  Company,  to  the  proceeds 
of  the  notes.  It  appearing  that  Lee  & 
Company  had  indorsed  the  notes  to  the 
defendant  bank  for  collection,  this  court 
held  that  the  owners  of  the  notes,  the  plain- 
tiffs in  the  case,  had  Hie  right  to  treat  the 
collecting  bank  as  their  agent  in  making 
the  collection,  and  to  recover  the  proceeds 
from  it  in  an  action  of  assumpsit,  in  the 
absence  of  any  equity,  which  might  have 
arisen  under  the  rules  and  principles  govern- 
ing the  transfer  of  commercial  paper,  to 
affect  their  right  of  recovery;  and,  in  this 
connection,  and  as  stating  the  principle  in- 
volved, quoted  from  the  case  of  Wilson  v. 
Smith,  3  How.  763,  11  L.  ed.  820,  the  fol- 
lowing as  the  rule  well  established :  "  When- 
ever, by  express  agreement  between  the 
parties,  a  subagent  is  to  be  employed  by  the 
agent  to  receive  money  for  the  principal, 
or  where  authority  to  do  bo  may  fairly 
be  implied  from  the  usual  course  of  trade 
or  the  nature  of  the  transaction,  the  prin- 
cipal may  treat  the  subagent  as  his  agent, 
and,  when  he  has  received  the  money,  may 
recover  it  in  an  action  for  money  had  and 
received."  There  was,  therefore,  in  the 
case  to  which  reference  is  here  being  made, 
a  privity  between  the  plaintiffs  and  the  de- 
fendant, as  respected  the  cause  of  action, 
going  to  support  the  right  of  the  plaintiffs 
to  maintain  the  action;  and  the  court  in- 
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dicated  that  there  could  be  no  doubt  about 
their  right  to  recover  if  the  facts  which 
have  been  mentioned  stood  alone;  but  said 
that,  as  affecting  this  right,  there  was,  up- 
on the  evidence  in  the  case,  in  view  of  the 
character  of  the  indorsement  made  by  the 
plaintiffs  to  Lee  A  Company,  the  further 
question  whether  the  defendant  bank  had, 
before  it  had  knowledge  that  the  notes  in- 
volved in  the  controversy  belonged  to  the 
plaintiffs,  given  credit  to  Lee  &  Company 
on  the  faith  of  the  notes.  In  the  case  at 
bar  the  draft  of  the  16th  of  September, 
1902,  the  proceeds  of  which  are  here  being 
sued  for,  was  not  sent  by  the  appellant  to 
the  William  Fait  Company  as  the  property 
of- the  appellant,  and  to  be  collected  for  its 
account,  or  to  have  the  proceeds  placed  to 
its  credit.  It  was  sent  to  carry  out  on  its 
part  the  contract  of  the  3d  of  September, 
1902,  and  in  performance  of  the  obligation 
which  the  contract  imposed  upon  it.  It 
was  intended  that  the  draft,  and  the  pro- 
ceeds thereof  when  collected,  should  be 
the  property  of  the  William  Fait  Company. 
When  this  company  indorsed  it  to  the  ap- 
pellee bank,  and  it  had  been  collected,  and 
the  proceeds  placed  to  the  credit  of  the  com- 
pany, and  had  become  as  expressly  stated 
in  the  agreed  statement  of  facts,  "  part  of 
the  general  funds  of  the  bank,"  there  arose, 
in  respect  to  these  proceeds,  between  the  ap- 
pellee and  the  William  Fait  Company,  the 
relation  of  debtor  and  creditor.  Hardy  v. 
Chesapeake  Bank,  51  Md.  562,  585,  34  Am. 
Rep.  325;  Tyson  v.  Western  Nat.  Bank,  77 
Md.  412,  416,  23  L.  R.  A.  161,  26  Atl.  520; 
Colton  v.  Drovers'  Perpetual  Bldg.  &  L. 
Asso.  90  Md.  85,  89,  46  L.  R.  A.  388,  78 
Am.  St.  Rep.  431,  45  Atl.  23.  That  is  to 
say,  the  bank  became  the  owner  of  the 
money,  and  the  debtor  to  that  extent  of  the 
depositor.  This,  at  least,  would  be  so  ac- 
cording to  the  settled,  ordinary  rule  govern- 
ing transactions  of  this  character  between 
a  bank  and  its  customers.  Is  there  any- 
thing to  except  the  transaction  here  in  ques- 
tion from  this  rule?  There  was  certainly 
nothing  immediately  accompanying  the 
transaction  to  so  except  it.  It  was  said 
in  the  case  of  Tyson  v.  Western  Nat.  Bank, 
77  Md.  412,  23  L.  R.  A.  163,  26  Atl.  520: 
"  We  must  judge  of  the  legal  rights  by  the 
state  of  facts  which  exist  at  the  time  they 
arise,  and  not  by  events  which  occur  after- 
wards/' It  is  said,  it  was  a  fraud  upon 
the  appellant  for  the  William  Fait  Com- 
pany to  retain  the  draft  of  the  16th  of 
September,  1902,  and  apply  the  proceeds  to 
its  own  use  after  it  had  discounted  the  draft 
with  the  warehouse  company,  and  given 
that  corporation  control  of  the  goods  sold 
to  the  appellant  through  its  possession  of 
the  bill  of  lading.  The  breach  of  duty  to 
70  L.  R.  A. 


the  appellant  upon  the  part  of  the  William 
Fait  Company,  however,  did  not  consist  in 
the  appropriation  to  its  use  of  the  draft  of 
the  16th  of  September,  1902.  That  was 
intended  by  the  appellant  as  a  payment  to 
that  corporation  of  the  purchase  money  for 
the  goods  purchased  by  the  contract  of 
September  3,  1902.  This  purchase  money 
the  William  Fait  Company  was,  entitled  to 
get  if  the  contract  was  to  be  performed. 
At  the  time  the  vendor  received  the  draft 
of  September  16th  in  question,  and  placed 
it  for  collection  for  its  account,  the  appel- 
lant had  not  paid  the  draft  discounted  by 
the  warehouse  company.  On  the  contrary, 
it  had  expressly  refused  to  pay  it  on  the 
ground  that  the  purchase  money  of  the 
goods  described  in  the  accompanying  bill 
of  lading  had  already  been  paid  by  the  draft 
of  the  16th  of  September.  Up  to  this  point, 
therefore,  the  appellant  had  done  nothing 
more  than  to  perform  its  part  of  the  con- 
tract by  paying  the  purchase  price  of  the 
goods  sold  to  it  by  the  contract  of  Septem- 
ber 3d.  It  then  became  the  duty  of  the 
William  Fait  Company,  the  vendor  of  the 
goods,  to  deliver  them  to  the  appellant. 
This  it  could  have  done  by  taking  up  the 
draft  given  to  the  warehouse  company  and 
releasing  the  goods  for  the  benefit  of  the 
appellant;  but  if  it  failed  to  do  this,  or, 
for  any  reason  at  all,  failed  to  deliver  the 
goods  in  performance  of  its  part  of  the  con- 
tract between  it  and  the  appellant,  such 
failure  constituted  the  breach  of  duty  and 
the  fraud  made  apparent  from  the  facts  in 
the  case,  which  undoubtedly  gave  to  the  ap- 
pellant a  right  of  action  against  its  vendor. 
The  appellant,  upon  this  breach  of  the  con- 
tract, could  have  sued  for  damages  for  the 
breach,  or  could  have  rescinded  the  contract, 
and  brought  an  action  for  money  had  and 
received  against  the  vendor  in  the  contract 
to  recover  back  the  purchase  money  which 
it  had  paid.  Pott  v.  Schmucker,  84  Md. 
535,  35  L.  R.  A.  392,  57  Am.  St.  Rep.  415, 
36  Atl.  592.  All  this,  however,  was  be- 
tween the  appellant  and  the  William  Fait 
Company.  As  respects  the  appellee,  it  was 
res  inter  alios.  At  the  time  the  appellee 
collected  the  draft  of  the  16th  of  September, 
in  question,  the  appellant  was  in  the  atti- 
tude of  insisting  upon  the  contract  it  had 
made  with  the  William  Fait  Company.  It 
had  not  then  elected  to  ignore  the  contract 
and  sue  to  recover  back  from  the  William 
Fait  Company  the  purchase  money  for  the 
payment  of  which  the  draft  was  given.  It 
made  no  attempt  whatever  to  prevent  the 
collection  of  the  draft  by  any  sort  of  noti- 
fication to  the  bank  on  which  it  was  drawn, 
nor  to  its  vendor,  the  payee  thereof,  and 
certainly  not  by  any  to  the  appellee.  The 
draft  was  collected,  the  proceeds  were  placed 
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to  the  credit  of  the  William  Fait  Company, 
"  became  part  of  the  general  funds  of  the 
bank,  subject  to  the  check  of  the  "  deposi- 
tor; and,  it  is  fairly  inferable  from  the 
agreed  statement  of  facts  (Code,  art.  26, 
$  15),  became  in  part  the  basis  of  credit 
upon  which  subsequent  advances  were  made 
to  the  William  Fait  Company  to  the  extent 
of  leaving  that  corporation  at  the  time  of 
its  failure  and  insolvency  a  debtor  to  the 
appellee.     Upon  such  a  state  of  case,  it  is 


not  perceived  upon  what  principle  of  com- 
mercial law,  or  rule  governing  the  transfer 
of  commercial  paper,  the  proceeds  of  the 
draft  in  question,  for  which  the  appellee  is 
here  sued,  can  be  held  to  be  the  property  of 
the  appellant,  to  be  recovered  of  the  appellee 
in  an  action  for  money  had  and  received. 
The  judgment  below  will  therefore  be  af- 
firmed. 

Judgment  affirmed,  with  costs  to  the  ap- 
pellee. 


TEXAS    SUPREME    COURT. 


WATKINS  LAND  COMPANY  et  al,  Plffs. 

in  Err., 

v. 

E.  CLEMENTS. 

(98  Tex.  578.) 

1.  An  Injunction  avalnat  the  n»e  of 
water  for  irrigation  on  parts  of  certain 
surveys  Is  not  enforceable  where  there  is  an 
entire  want  of  description  of  the  parts  of 
surveys  which  are  denied  the  right  to  the 
water. 

2.  Per*  on  a  who  have  contracted  for 
water  for  irrigation  pnrpoiei  are 
entitled  to  a  hearing  upon  the  question 
whether  or  not  their  lands  are  entitled  to 
water  for  that  purpose,  before  the  perform- 
ance of  the  contract  can  be  enjoined  on  the 
ground  that  they  are  not  entitled  to  the 
water. 

3.  A  prescriptive  rigrht  to  use  water 
for  Irrigation  purpose*  cannot  be  as- 
serted against  a  riparian  owner  who,  having 
purchased  the  water  right  and  the  land  to 
which  it  is  attached,  sold  the  land  with  the 
express  provision  that  the  conveyance  should 
in  no  wise  affect  his  rights  as  a  riparian 
owner,  bo  far  as  the  right  is  claimed  to 
have  arisen  prior  to  his  sale. 

4.  A  finding:  that  one  haa  appropriated 
water  from  a  spring:,  during  a  certain 
period,  for  purposes  of  Irrigation,  does  not 
establish  that  he  is  entitled  to  a  specific 
portion  of  the  flow  of  the  spring. 


Note. — As  to  sale  or  transfer  of  right  to 
use  water  for  irrigation,  see  Hard  v.  Boise  City 
Irrlg.  &  Land  Co.  65  L.  R.  A.  407,  and  note. 

As  to  correlative  rights  of  upper  and  lower 
proprietors  as  to  use  and  flow  of  water  in 
stream,  including  right  to  use  stream  for  irri- 
gation, see  also  note  to  Barnard  v.  Shirley.  41 
L.  R.  A.  737,  and  the  later  cases.  In  this  series, 
of  Jones  v.  Conn,  54  L.  R.  A.  630 ;  Canton  v. 
Shock,  58  L.  R.  A.  637 :  Meng  v.  Coffey,  60 
L.  R.  A.  910:  Crawford  Co.  v.  Hall,  60  L.  R. 
A.  889,  with  footnote  as  to  prior  appropriation 
of  water,  and  as  to  right  to  divert  water  for 
use  on  nonriparlnn  lands,  and  the  following 
case  of  Clark  v.  Allaman. 
70  L.  R.  A. 


B.  The  bonndarles  of  the  goverameat 
subdivisions,  so  far  as  they  lie  with- 
in a  watershed,  will  govern  In  deter- 
mining what  land  is  riparian,  so  as  to  be 
entitled  to  the  use  of  water  from  the  stream 
for  Irrigation  purposes,  in  the  absence  of 
special  circumstances. 

6.  Each  riparian  owner  fa  entitled 
to  make  reasonable  nse  of  water 
from  the  stream  for  purposes  of  Irrigation, 
subject  to  the  right  of  other  riparian  owners 
to  have  natural  use  of  the  water  for  cooking 
and   for  quenching  thirst. 

7.  A  riparian  owner  cannot  sell  water 
for  the  irrigation  of  nonrlparian  lands. 

(April  24,  1905.) 

V  RROR  to  the  Court  of  Civil  Appeals  for 
-"  the  Second  Supreme  Judicial  District  to 
review  a  judgment  reversing  a  judgment  of 
the  District  Court  for  Reeves  County  in 
favor  of  defendants  in  a  proceeding  to  en- 
join the  diversion  of  water  from  a  stream. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  J.  Hefner,  A.  C.  Mitchell, 
and  Edwards  A  Edwards,  for  plaintiffs 
in  error: 

Lands  are  riparian  when  they  abut  on, 
or  are  traversed  by,  a  natural  water  course        ( 
with  well-defined  channel,  banks,  and  bed:         1 
and  the  extent  of  the   riparian   rights  of        J 
such  lands  is  limited  by  the  boundaries  of 
the  original  surveys  in  which  they  lie. 

Gould,  Waters,  3d  ed.  g  148:  Kinney.  Ir- 
rigation, §§  43,  57,  58:  Long,  Irrigation. 
H  13,  14:  2  Bouvier,  Law  Diet.  Rawle's 
Rev.  p.  231:  Boehmer  v.  Big  Rock  Irrig. 
District.  117  Cal.  19,  48  Pac.  908;  Lux  v. 
Haggin,  69  Cal.  255,  10  Pac.  756;  Craw 
ford  Co.  v.  Hall  (Neb.)  60  L.  R.  A.  902, 
93  X.  W.  781:  Green  v.  Carotta.  72  Cal. 
267,  13  Pac.  685;  Morrissey  v.  Chicago,  B. 
&  Q.  R.  Co.  33  Neb.  406,  56  N.  W.  946. 
57   N.   \V.   522. 

Where  original  surveys  are  traversed  by, 
or  abut  on,   a   stream,  the  extent  of  the 
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riparian  right  to  irrigate  them  is  not  limited 
to  the  area  which  drains  directly  into  and 
feeds  said  stream. 

Jones  v.  Conn,  39  Or.  30,  54  L.  R.  A. 
630,  87  Am.  St.  Rep.  634,  64  Pac.  855,  65 
Pac.  1068. 

The  rule  of  reasonable  use  of  waters  of  a 
stream  for  irrigation  purposes  does  not  ap- 
ply to  lands  within  the  arid  districts  of 
Texas;  but  irrigation  within  such  districts 
is  a  natural  use,  and  the  upper  riparian 
owner  has  the  right  to  exhaust  all  the 
water  in  the  stream,  if  necessary,  for  the 
irrigation  of  his  lands  riparian  to  said 
stream. 

Rhodes  v.  Whitehead,  27  Tex.  304,  84 
Am.  Dec.  631;  Tolle  v.  Correth,  31  Tex. 
362,  98  Am.  Dec.  540:  Barrett  v.  Metcalfe, 
12  Tex.  Civ.  App.  247,  33  S.  W.  758; 
Baker  v.  Brown,  55  Tex.  377;  Mud  Creek 
Irrig.  Agri.  d  Mfg.  Co.  v.  Vivian,  74  Tex. 
170,  11  S.  W.  1078;  McGhee  Irrig.  Ditch 
Co.  v.  Hudson,  85  Tex.  587,  22  S.  W.  398, 
967;  Muller  v.  Landa,  31  Tex.  271,  98  Am. 
Dec.  529;  Comick  v.  Arthur,  31  Tex.  Civ. 
App.  579,  73  S.  W.  410. 

Appellees  had  acquired  the  right  to  ap- 
propriate all  the  water  of  the  headsprings 
of  Toyah  creek,  as  against  appellant,  by 
appropriation  and  user  for  more  than  ten 
years  before  the  institution  of  this  suit. 

Hall  v.  Carter  (Tex.  Civ.  App.)  77  S.  W. 
20;  Baker  v.  Brown,  55  Tex.  377;  Haas  * 
Choussard,  17  Tex.  588;  Mud  Creek  Irrig. 
Agri.  d  Mfg.  Co.  v.  Vivian,  74  Tex.  170, 
11  S.  W.  1078;  Authors  v.  Bryant,  22  Nev. 
242,  38  Pac.  439;  Long,  Irrigation,  p.  12; 
Gould,  Waters,  §ft  334-337;  17  Am.  A  Eng. 
Enc.  Law,  pp.  518,  519;  Salem  Mills  Co.  v. 
Lord,  42  Or.  82,  69  Pac.  1033,  70  Pac.  832 ; 
Vernon  Irrig.  Co.  v.  Los  Angeles,  106  Cal. 
237,  39  Pac.  762;  Crawford  Co.  v.  Hall 
(Neb.)  60  L.  R.  A.  909,  93  N.  W.  781; 
Bathgate  v.  Irvine,  126  Cal.  135,  77  Am. 
St.  Rep.  158,  58  Pac.  442;  Hargrove  v. 
Cook,  108  Cal.  72,  30  L.  R.  A.  390,  41  Pac. 
18. 

A  lower  riparian  owner  is  not  entitled  to 
injunction,  simply  because  an  upper  ripar- 
ian owner  diverts  the  water;  but  he  must 
show  substantial  damage  by  the  diversion, 
to  entitle  him  to  an  injunction  restraining 
the  waste  of  the  water. 

Tolle  v.  Correth,  31  Tex.  362,  98  Am. 
Dec.  540;  Jones  v.  Conn,  39  Or.  30,  54  L. 
R.  A.  630,  87  Am.  St.  Rep.  634,  64  Pac. 
855,  65  Pac.  1068;  Elliot  v.  Fitchburg  R. 
Co.  10  Cush.  191,  57  Am.  Dec.  85;  Fifield 
v.  Spring  Valley  Waterioorks,  130  Cal.  552, 
02  Pac.  1054;  Crawford  Co.  v.  Hall  (Neb.) 
60  L.  R.  A.  902,  93  N.  W.  781 ;  Heilbron  v. 
76  Land  d  Water  Co.  80  Cal.  189,  22  Pac. 
62;  Hargrave  v.  Cook,  108  Cal.  72,  30  L. 
R.  A.  390,  41  Pac.  18;  Modoc  Land  d  Live 
70  L.  R.  A. 


Stock  Co.  v.  Booth,  102  Cal.  151,  36  Pac. 
431. 

A  lower  riparian  owner  cannot  claim  es- 
toppel against  an  upper  riparian  owner  be- 
cause the  upper  riparian  owner  has  per- 
mitted him  to  take  water  below  from  a 
stream,  and  erect  permanent  improvements 
for  the  use  and  enjoyment  of  the  water. 

Scarbrough  v.  Alcorn,  74  Tex.  359,  12  S. 
W.  72;  Texas  Bkg.  d  Ins.  Co.  v.  Hut  chins, 
53  Tex.  61,  37  Am.  Rep.  750;  Bathgate  v. 
Irvine,  126  Cal.  135,  77  Am.  St.  Rep.  158, 
58  Pac.  442 ;  8  Enc.  PI.  &  Pr.  p.  9. 

Messrs.  J.  E.  Starlej  and  B.  W. 
Flouraoy,  for  defendant  in  error: 

Lands  are  riparian  to  a  stream  when  ly- 
ing in  original  surveys  naturally  traversed 
or  watered  by  such  stream,  and  lying  within 
the  watershed  of  said  stream. 

Boehmer  v.  Big  Rock  Irrig.  District,  117 
Cal.  19,  48  Pac.  908;  Lux  v.  Haggin,  69 
Cal.  255,  10  Pac.  756;  Bathgate  v.  Irvine, 
126  Cal.  135,  77  Am.  St.  Rep.  158,  58  Pac. 
444;  Chauvet  v.  Hill,  93  Cal.  407,  28  Pac. 
1066;  Jones  v.  Conn,  39  Or.  30,  54  L.  R.  A. 
630,  84  Am.  St.  Rep.  634.  64  Pac.  855,  65 
Pac.  1068;  Salem  Mills  Co.  v.  Lord,  42  Or. 
82,  69  Pac.  1033,  70  Pac.  832. 

The  use  of  water  for  irrigation  purposes, 
on  lands  of  different  ownerships,  and  ripa- 
rian to  the  same  stream,  should  be  limited 
and  apportioned  so  as  to  afford  a  reasonable 
use  of  the. waters  of  such  stream  to  all  such 
riparian  lands. 

17  Am.  &  Eng.  Enc.  Law,  p.  492;  Gould, 
Waters,  §§  205,  217 ;  Fleming  v.  Davis,  37 
Tex.  193;  Lux  v.  Haggin,  69  Cal.  255,  10 
Pac.  755 ;  Jones  v.  Conn,  39  Or.  30,  54  L.  R. 
A.  630,  87  Am.  St.  Rep.  634,  64  Pac.  855,  65 
Pac.  1068;  Bathgate  v.  Irvine,  126  Cal.  135, 
77  Am.  St.  Rep.  158,  58  Pac.  442;  Baltimore 
V.  Appold,  42  Md.  457 ;  Elliot  v.  Fitchburg 
R.  Co.  10  Cush.  191,  57  Am.  Dec.  85;  Union 
Mill  d  Min.  Co.  v.  Ferris,  2  Sawy.  176,  Fed. 
Cag.  No.  14,371;  Oillett  v.  Johnson,  30 
Conn.  180;  Low  v.  Schaffer,  24  Or.  239,  33 
Pac.  680;  Salem  Mills  Co.  v.  Lord,  42  Or. 
82,  69  Pac.  1033,  70  Pac.  832 ;  Crawford  Co. 
v.  Hall  (Neb.)  60  L.  R.  A.  889,  93  N.  W. 
781 ;  Meng  v.  Coffey  (Neb.)  60  L.  R.  A.  910, 
93  N.  W.  713. 

It  is  the  right  of  every  riparian  owner  to 
have  the  waters  of  a  natural  stream  on  his 
lands  flow  in  their  natural  channel,  down 
to  his  lands  from  above,  as  they  have  been 
accustomed  to  flow,  subject  only  to  the 
rights  of  upper  riparian  owners  on  said 
stream  to  appropriate  so  much  of  the  waters 
of  the  same  for  irrigation  purposes  and  do- 
mestic uses  as  may  be  lawfully  applied  to 
such  purposes. 

Long,  Irrigation,  §  16;  Armendaiz  v. 
Stillman,  67  Tex.  458,  3  S.  W.  678 ;  Rhodes 
v.  Whitehead,  27  Tex.  304,  84  Am.  Dec.  631 ; 
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Canton  v.  Shock,  66  Ohio  St.  19,  58  L.  R.  A. 
037,  90  Am.  St.  Rep.  557,  63  N.  E.  604. 

It  is  the  duty  of  every  upper  riparian 
owner  to  return  to  the  channel  of  the 
stream,  by  safe  and  adequate  appliances, 
above  the  lands  of  a  lower  riparian  owner, 
all  waste  waters  which  may  have  been 
taken  by  the  upper  riparian  owner  for 
irrigation  purposes,  and  not  absorbed  or 
used  upon  his  lands  entitled  to  such  water. 

Kinney,  Irrigation,  p.  452;  Gould, 
Waters,  "ft  217;  Long,  Irrigation,  §5  19,  32, 
42,  60;  Fleming  v.  Davis,  37  Tex.  193; 
Rhodes  v.  Whitehead,  27  Tex.  310,  84  Am. 
Dec.  631 :  Cook  v.  Hull,  3  Pick.  269,  15  Am. 
Dec.  208;  Anthony  v.  Lapham,  5  Pick.  175: 
Gould  v.  Stafford,  77  Cal.  66,  18  Pac.  879; 
Bathgate  v.  Irvine,  126  Cal.  135,  77  Am.  St. 
Rep.  158,  58  Pac.  445. 

An  upper  riparian  owner  has  no  right, 
as  against  a  lower  riparian  owner,  to  divert 
to  nonriparian  lands,  to  be  there  used,  the 
water  which  he  has  a  right  to  use,  and  does 
not  use,  on  riparian  lands. 

Long,  Irrigation,  §  14:  Gould  v.  Eaton, 
117  Cal.  539,  38  L.  R.  A.  181,  49  Pac.  577; 
Gould  v.  Stafford,  77  Cal.  66,  18  Pac.  879; 
Heilbron  v.  76  Land  d  Water  Co.  80  Cal. 
189,  22  Pac.  62. 

Defendant,  the  Watkins  Land  Company, 
by  its  dealings  with  plaintiff  with  reference 
to  its  lands  and  the  water  in  controversy, 
is  estopped  from  claiming,  in  any  event, 
more  than  one  half  of  the  waters  of  the 
headspring,  as  against  plaintiff. 

Dalton  v.  Rentaria,  2  Ariz.  275,  15  Pac. 
37;  Curtis  v.  La  Grande  Hydraulic  Water 
Co.  20  Or.  34,  10  L.  R.  A.  484,  23  Pac.  808, 
25  Pac.  378;  Lehi  Irrig.  Co.  v.  Moyle,  4 
Utah,  327,  9  Pac.  874. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

E.  Clements  instituted  this  suit  in  the 
district  court  of  Reeves  county  against 
the  Watkins  Land  Company,  C.  W.  Giffin. 
Mrs.  Vidoe  Coleman,  Raymond  Rodrigues 
and  his  wife,  Lemona  Rodrigues,  Aculane 
Villereal,  Mary  Villereal,  Delfine  Coleman, 
a  minor,  and  Ysabell  Coleman,  a  minor,  rep- 
resented by  their  guardian  ad  litem,  G.  M. 
Frazer.  Plaintiff  alleged,  in  substance,  his 
ownership  of  certain  lands,  which  are  fully 
described;  and  that  they  were  riparian  to 
Toyah  creek,  in  Reeves  county,  which  was 
a  well-defined  natural  stream:  and  that 
said  lands  are  situated  within  the  arid  por- 
tion of  the  state,  which  requires  irrigation 
for  the  purposes  of  agriculture.  It  is  al- 
leged that  plaintiff  had,  for  many  years,  ir- 
rigated his  lands  from  said  creek,  and  that 
the  defendants  had  diverted  the  waters  of 
the  said  Toyah  creek  to  unlawful  uses, 
wherebv  the  plaintiff  had  been  deprived  of 
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a  sufficient  supply  of  water;  and  the  peti- 
tion prayed   for  an  injunction   restraining 
the  defendants   from   unlawfully  diverting 
said  water  for  improper  uses.    The  case  was 
tried  before  a  judge,  who  filed  conclusions  of 
fact,  from  which  we  make  this  statement, 
which  is  sufficient  for  present  investigation: 
Toyah  creek  is  a  stream  with  well-defined 
channels  and  banks,  its  source  being  what  is 
called  "  a  headspring,"  which  flows  12  heads 
of  water;   and  Saragoaa  spring  also  furn- 
ishes 2}  heads  of  water,  which  flows  into 
the  said  creek.    A  spring  which  the  defend- 
ant Giffin  uses  exclusively  is  situated  above 
the    main    spring,    and    flows    1}     heads 
of  water.    A  head  of  water  is  that  quantity 
vhich    will   flow    each    second    through    an 
opening  1  foot  square.    Plaintiff  owned  sur- 
veys Nos.  117,  128,  98,  and  40  acres  of  97. 
lying  on  the  south  side  of  said  creek,  all  in 
block  No.  13,  H.  &  G.  N.  R.  R.  surveys,  of 
which  surveys  Nos.  97  and  98  are  riparian 
to  the  said  creek,  and  the  other  two  are  not. 
For  many  years   the  plaintiff  had   appro- 
priated   from    Toyah    creek    2J    heads    of 
water  to  irrigate  survey  No.  98  and  the  40 
acres    of    97,    for    agricultural     purposes, 
which  had  been  irrigated  since  1876  by  the 
Saragosa  Irrigation  &  Manufacturing  Com- 
pany and  the  plaintiff,  who  acquired   the 
land,  ditches,  and  canals  from  the  said  irri- 
gation and  manufacturing  company.     Since 
1892    plaintiff   has    continuously   irrigated 
parts  of  surveys  Nos.  117  and  128  from  said 
creek,   having  sufficient   water   to   irrigate 
1,400  acres  of  land  and  run  a  mill,  until 
the  year  1902,  when  the  water  was  so  di- 
minished in  quantity  that  he  was  compelled 
to  abandon  the  cultivation  of  700  acres  of 
land,  and  could  not  run  the  mill.    One  head 
of  water  is  sufficient  to  irrigate  300  acres 
of  plaintiff's  land.    In  1875  Daniel  Murphy 
constructed  irrigation  ditches  to  the  head- 
spring of  Toyah  creek,  so  that  he  diverted 
one  half  of  the  water  of  the  said  spring  to 
the   lands  hereafter   named,   for  irrigation 
and  for  agricultural   purposes;   to   wit,  to 
300     acres  of  survey  No.  256;   to  surveys 
Nos.  257,  258,  259,  260,  265,  and  429  acres 
of  survey  No.  38,  and  all  of  Nos.  92  and  52. 
Plaintiff,  Clements,  purchased  at  execution 
sale  all  of  the  said  lands,  ditches,  etc.,  and 
in  1901  sold  the  same  to  the  Watkins  Land 
Company,  which  company  now  owns  all  of 
the  said  lands.    In  the  deed  from  plaintiff 
to  the  land  company  it  was  specially  ex- 
pressed that  the  riparian  rights  of  neither 
party  should  be  affected  by  that   transac- 
tion.   The  land  company  now  diverts  from 
the  said  creek  one-half  of  the  entire  flow  of 
the    headspring,    thereby    irrigating    1,200 
acres  of  land,  and  it  sells  water  to  other 
parties,  to  irrigate  about  1,400  acres;  to  wit. 
to   A.   J.   Carpenter,   75   acres;    to   W.    D. 
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Casey,  150  acres;  to  George  Wrens,  40 
acres;  to  Jaime,  20  acres;  to  E.  G.  Car- 
penter, 275  acres, — all  of  which  lands  are 
separated  from  the  said  Toyah  creek.  It 
also  furnishes  water  to  the  following  named 
parties,  for  the  number  of  acres  named,  all 
of  which  is  riparian  to  the  said  creek:  J.  F. 
Mellier,  40  acres;  Augustine  Hernandes, 
230  acres;  Louis  Schertz,  40  acres;  Bessier 
and  Hogan,  30  acres;  and  John  Moore, 
230  acres.  In  1879  Daniel  Murphy  con- 
veyed to  S.  R.  Miller  525 J  acres  of  land 
out  of  survey  No.  256,  in  the  name  of  An- 
tonio Ball,  lying  on  both  sides  of  Toyah 
creek,  as  also  one  half  interest  in  the  head- 
spring; and  a  line  was  run  east  and  west 
through  the  center  of  the  said  spring,  so  as 
to  divide  the  same  equally;  and  the  said 
Murphy  at  the  same  time  conveyed  to  said 
Miller  36J  acres  out  of  survey  No.  257. 
Miller  constructed  ditches  and  canals  on  the 
said  land,  by  which  he  diverted  water  from 
the  creek  and  spring  to  some  of  the  said 
lands.  C.  W.  Giffin  is  now  the  owner  of 
the  land,  ditches,  and  rights  which  formerly 
belonged  to  Miller,  and  Giffin  appropriates, 
for  agricultural  purposes,  one  half  of  the 
water  that  flows  from  the  headspring,  and 
the  entire  1^  heads  which  flow  from  the 
spring  situated  above  the  headspring.  The 
other  defendants  owned  a  certain  part  of 
survey  No.  26,  and  irrigated  from  Toyah 
creek  about  300  acres,  and  have  done  so 
for  more  than  ten  years.  Of  the  lands 
which  now  belong  *to  the  land  company,  the 
following  are  not  in  the  watershed  of  Toyah 
creek,  to  wit:  Surveys  Nos.  258,  269,  37, 
two  fifths  of  38,  625,  one  half  of  92,  and  all 
of  52.  The  following  lands,  which  are  not 
within  the  watershed  of  Toyah  creek,  to 
wit,  surveys  Nos.  93,  94,  56,  and  78,  be- 
long to  persons  who  are  not  parties  to  this 
suit.  If  the  defendants  should  use  only  the 
quantity  of  water  necessary  to  irrigate  their 
lands,  and  should  return  the  surplus  to 
Toyah  creek  by  proper  means,  there  would 
be  enough  water  in  the  creek  to  irrigate 
the  lands  of  Clements,  including  what  he 
has  abandoned. 

The  judgment  of  the  court  of  civil  ap- 
peals enjoins  the  plaintiffs  in  error  from 
using  the  water  of  Toyah  creek  and  Toyah 
spring  to  irrigate  undefined  parts  of  a  num- 
ber of  surveys.  There  is  an  entire  want  of 
description  of  the  parts  of  surveys  which 
are  denied  the  right  of  irrigation.  Hence 
the  judgment  of  the  court  of  civil  appeals 
is  so  indefinite  that  it  cannot  possibly  be 
enforced.  Plaintiffs  in  error  are  also  en- 
joined from  furnishing  water,  under  exist- 
ing contracts,  to  certain  persons  who  are 
not  parties  to  this  suit.  They  have  the 
right  to  be  heard  upon  the  question  whether 
their  lands  are  entitled  to  the  benefits  of 
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irrigation.  For  these  reasons  the  judgment 
of  the  court  of  civil  appeals  must  be  re- 
versed, and  this  cause  remanded  to  the  dis- 
trict court  for  a  new  trial. 

The  plaintiffs  in  error  claim  that  the 
Watkins  Land  Company  and  Giffin  each 
have,  by  limitation,  acquired  the  right  to 
appropriate  exclusively  the  one  half  of  the 
water  of  Toyah  spring.  It  is  true  that  such 
a  right  might  be  acquired,  provided  it  had 
been  exercised  for  such  length  of  time,  and 
under  such  circumstances,  as  would  bring  it 
within  the  requirements  of  the  law.  Baker 
v.  Brown,  55  Tex.  377.  But  the  facts  of  this 
case  do  not  establish  such  right  in  either  of 
them.  Murphy  and  others,  who  claimed 
under  him,  diverted  one  half  of  the  water 
of  Toyah  spring  for  more  than  ten  years; 
but  Clements  purchased  from  Murphy's  re- 
mote vendee  all  of  the  lands  now  claimed  by 
the  land  company,  as  well  as  the  one  half 
of  the  headspring  of  the  stream,  and  at  the 
same  time  owned  the  lands  which  he  now 
claims  the  right  to  irrigate;  and  thus  the 
right  to  divert  half  of  the  water  of  the 
spring,  if  it  existed,  was  vested  in  Clements, 
who  sold-  to  the  land  company,  expressly  re- 
serving in  the  deed  all  riparian  rights  which 
belonged  to  him,  and  specifically  providing 
that  the  conveyance  should  in  no  wise  affect 
his  rights  as  a  riparian  owner.  Ten  years 
have  not  elapsed  since  the  land  company  ac- 
quired the  title  from  Clements.  Hence,  as 
against  him,  there  has  been  no  adverse  pos- 
session for  a  sufficient  time  to  establish  the 
right  claimed.  The  facts  do  not  show  that 
Giffin,  and  those  under  whom  he  claims,  had 
ever  exclusively  appropriated  one  half  of 
the  water  from  Toyah  spring ;  but  the  trial 
court  found  that  he  and  his  vendor  had  ap- 
propriated water  from  that  spring,  during 
a  certain  time,  for  the  purposes  of  irriga- 
tion. These  facts  do  not  establish  in  him  a 
right  to  appropriate  one  half  of  the  flow 
of  the  spring. 

As  the  case  will  be  remanded  for  another 
trial,  it  is  necessary  for  this  court  to  pass 
upon  the  following  questions:  First,  What 
lands  are  riparian,  within  the  meaning  of 
the  law?  and,  second,  What  are  the  relative 
rights  of  riparian  owners? 

Riparian  rights  arise  out  of  ihe  owner- 
ship of  land  through  or  by  which  a  stream 
of  water  flows,  which  rignts  cannot  extend 
beyond  the  original  survey  as  granted  by 
the  government.  2  Farnham,  Waters.  § 
463a,  p.  1572;  Lux  v.  Haggin,  69  Cal.  433, 
10  Pac.  674;  Boehmer  v.  Big  Rock  Irrig. 
District,  117  Cal.  27,  48  Pac.  908.  The  rule 
is  well  expressed  by  this  language:  "  The 
most  satisfactory  rule  is  that  the  parcels 
of  land  should  be  regarded  as  riparian,  so 
far  as  their  location  with  reference  to  the 
stream  has  indicated  where  their  boundary 
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should  be  fixed,  so  that  all  that  parcel 
which  is  regarded  as  one  tract  should  be  re- 
garded as  riparian,  leaving  the  question  of 
the  extent  of  the  use  which  may  be  made 
of  the  water  to  the  rules  regulating  the 
relative  rights  of  owners  on  the  stream. 
Under  this  rule  the  boundary  of  riparian 
land  is  restricted  to  land  the  title  to  which 
is  acquired  by  one  transaction."  Another 
limitation  upon  the  right  of  the  riparian 
proprietor  is  that  he  cannot  ordinarily 
divert  water  to  land  lying  beyond  the 
watershed  of  the  stream.  2  Farnham, 
Waters,  p.  1572;  Bathgate  v.  Irvine,  126 
Cal.  142,  77  Am.  St.  Rep.  158,  58  Pac.  442. 
Conditions  might  exist  that  would  authorize 
the  court  to  extend  this  rule,  so  as  to  per- 
mit water  to  be  carried  beyond  the  water- 
shed; for  example,  if  the  drainage  area  be 
small  and  the  supply  of  water  abundant,  so 
that  other  riparian  owners  would  not  be 
deprived  of  an  ample  supply,  it  might  not 
be  an  unreasonable  use  to  carry  the  water 
beyond  the  watershed.  Jones  v.  Conn,  39 
Or.  40,  41,  54  L.  R.  A.  630,  87  Am.  St.  Rep. 
634,  64  Pac.  855,  65  Pac.  1068. 

In  all  countries,  and  under  all  circum- 
stances, water  is  necessary  for  the  support 
of  human  and  animal  life,  and  to  answer 
the  demands  of  other  domestic  uses.  There- 
fore the  law  denominates  its  use  for  such 
purposes  as  natural,  and  accords  to  it  pref- 
erence over  the  demands  of  irrigation  and 
manufacturing.  Farnham,  Waters,  §§  600, 
601.  Subject  to  the  right  of  natural  use 
by  other  riparian  proprietors,  each  riparian 
owner  is  entitled  to  use  the  water  of  a 
stream  which  flows  by  or  through  his  land, 
for  the  purposes  of  irrigation,  provided  such 
use  is  reasonable,  considering  all  of  the 
circumstances  and  conditions  under  which 
it  is  made.  Gould,  Waters,  §  217;  2  Farn- 
ham, Waters,  §  463a;  3  Farnham,  Waters,  § 
601 ;  3  Kent,  Com.  571 ;  Hayes  v.  Waldron, 
44  N.  H.  584,  84  Am.  Dec.  105 ;  Bullard  v. 
Saratoga  Victory  Mfg.  Co.  77  N.  Y.  525; 
Miller  v.  Miller,  9  Pa.  77,  49  Am.  Dec. 
545;  Union  Mill  &  Min.  Co.  v.  Ferris,  2 
Sawy.  176,  Fed.  Cas.  No.  14,371.  In  speak- 
ing of  the  right  to  irrigate,  Mr.  Gould 
says :  "  According  to  the  later  decisions 
in  both  countries  [England  and  America], 
this  is  not  a  natural  want,  authorizing  an 
exclusive  or  undue  appropriation  by  one 
proprietor;  but  the  use  of  the  stream  for 
this  purpose  must  be  reasonable,  and  must 
not  materially  affect  the  application  of  the 
water  by  other  riparian  proprietors.  The 
extent  of  each  proprietor's  right  to  thus 
withdraw  the  water  depends  upon  the  cir- 
cumstances of  the  case.  The  owner  of  a 
large  tract  of  porous  land  abutting  on  one 
part  of  the  stream  could  not  lawfully 
irrigate  such  land  continually  by  canals 
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and  drains,  and  so  cause  a  serious  diminu- 
tion of  the  quantity  of  water,  though  there 
may  be  no  other  loss  to  the  natural  stream 
than  that  arising  from  the  natural  absorp- 
tion and  evaporation  of  the  water  em- 
ployed for  the  purpose."  The  cases  which 
support  the  text  are  numerous;  but  we 
think  it  unnecessary  to  cite  others  than 
those  given  above.  Each  riparian  owner 
has  equal  rights  in  the  stream  of  water 
which  flows  by  him,  and  the  use  by  each 
must  be  reasonable  as  regards  the  rights 
of  others.  It  is  true  that  oftentimes  it  will 
be  found  difficult  to  determine  what  is  a 
reasonable  use  of  water  under  existing 
conditions.  However,  the  same  difficulty  is 
encountered  by  courts  in  the  determination 
of  questions  of  reasonable  conduct  on  the 
part  of  individuals  in  every  phase  of  life, 
and  in  all  classes  of  business;  but  that 
constitutes  no  reason  for  rejecting  the  rule 
which  makes  reasonable  use  the  standard 
by  which  to  determine  conflicting  claims. 
Courts  have  ample  authority  to  ascertain 
the  relative  rights  of  riparian  owners,  and 
to  regulate  the  manner  of  using  the  water. 
Wiggins  v.  Muscupiabe  Land  d  Water  Co. 
113  Cal.  182,  32  L.  R.  A.  667,  54  Am.  St 
Rep.  337,  45  Pac.  160;  Harris  v.  Harrison^ 
93  Cal.  681,  29  Pac.  325. 

Counsel  for  plaintiffs  in  error  submit  the 
following  proposition  and  authorities: 
"  The  rule  of  reasonable  use  of  waters  of  a 
stream  for  irrigation  purposes  does  not 
apply  to  lands  within  the  arid  districts 
of  Texas;  but  irrigation  within  such  dis- 
tricts is  a  natural  use,  and  the  upper 
riparian  owner  has  the  right  to  exhaust  all 
the  water  in  the  stream,  if  necessary,  for 
the  irrigation  of  his  lands  riparian  to  said 
stream.  Rhodes  v.  Whitehead,  27  Tex.  304, 
84  Am.  Dec.  631 ;  Tolle  v.  Correth,  31  Tex. 
362,  98  Am.  Dec.  540;  Barrett  v.  Metcalfe. 
12  Tex.  Civ.  App.  247,  33  S.  W.  758: 
Baker  v.  Brown,  55  Tex.  377;  Mud  Creek 
Jrrig.  Agri.  d  Mfg.  Co.  v.  Vivian,  74  Tex. 
170,  11  S.  W.  1078.  Under  thiB  proposi- 
tion, it  is  insisted  that  the  plaintiffs  in 
error  had  the  right  to  use  all  of  the  water 
of  Toyah  spring  and  Toyah  creek,  if  neces- 
sary, to  irrigate  the  lands  which  they 
owned. 

In  Rhodes  v.  Whitehead,  27  Tex.  304,  84 
Am.  Dec.  631,  the  plaintiff  sought  to  re- 
cover damages  against  the  defendant  for 
erecting  a  dam  across  San  Antonio  river, 
causing  the  water  to  flow  back  upon  the 
lots  which  belonged  to  the  plaintiff,  situated 
upon  the  said  river  above  the  dam.  The 
defendant  claimed  the  right  to  maintain 
the  dam  under  a  grant  from  the  former 
government,  and  by  a  continuous  use  of 
that  franchise  for  a  period  of  time  which 
gave  a   right  by  prescription.     It   will   be 
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seen  from  these  facts  that  the  right  of  a 
riparian  owner  to  exhaust  a  stream  for  the 
purposes  of  irrigation,  and  thereby  deprive 
the  riparian  owner  lower  on  the  stream 
from  participation  in  its  water,  was  not 
involved  in  that  case.  Judge  Moore  dis- 
cussed many  phases  of  irrigation,  both 
under  the  common  law  and  the  civil  law, 
and  finally  made  this  statement :  "  It  may 
-  be  admitted  that  the  purpose  of  irrigation 
is  one  of  the  natural  uses,  such  as  thirst  of 
people  and  cattle,  and  household  purposes, 
which  must  absolutely  be  supplied.  The 
appropriation  of  the  water  for  this  purpose 
would,  therefore,  afford  no  ground  of  com- 
plaint by  the  lower  proprietors,  if  it  were 
entirely  consumed."  The  facts  of  the  case 
did  not  raise  the  issue  of  the  right  to  ap- 
propriate the  water  for  purposes  of  irriga- 
tion, and  the  statement  by  Judge  Moore,  as 
above  quoted,  is  dictum.  In  support  of 
that  statement,  Judge  Moore  referred  to 
Evans  v.  Merriweather,  4  111.  496,  38  Am. 
Dec.  106.  In  that  case  the  supreme  court 
of  Illinois  distinguished  clearly  between  a 
natural  use  and  irrigation  by  this  lan- 
guage :  "  From  these  premises  would  result 
this  conclusion:  That  an  individual,  own- 
ing a  spring  on  his  land,  from  which  water 
flows  in  a  current  through  his  neighbor's 
land,  would  have  the  right  to  use  the  whole 
of  it,  if  necessary,  to  satisfy  his  natural 
wants.  He  may  consume  all  the  water  for 
his  domestic  purposes,  including  water  for 
his  stock.  If  he  desires  to  use  it  for  irriga- 
tion or  manufactures,  and  there  be  a  lower 
proprietor  to  whom  its  use  is  essential  to 
Supply  his  natural  wants,  or  for  his  stock, 
he  must  use  the  water  so  as  to  leave  enough 
for  such  lower  proprietor.  Where  the 
stream  is  small,  and  does  not  supply 
water  more  than  sufficient  to  answer  the 
natural  wants  of  the  different  proprietors 
living  on  it,  none  of  the  proprietors  can  use 
the  water  for  either  irrigation  or  manu- 
factures. So  far,  then,  as  natural  wants 
are  concerned,  there  is  no  difficulty  in  fur- 
nishing a  rule  by  which  riparian  proprietors 
may  use  flowing  water  to  supply  such  nat- 
ural wants.  Each  proprietor  in  his  turn 
may,  if  necessary,  consume  all  the  water  for 
these  purposes.  But  where  the  water  is 
not  wanted  to  supply  natural  wants,  and 
there  is  not  sufficient  for  each  proprietor 
living  on  the  stream  to  carry  on  his  manu- 
facturing purposes,  how  shall  the  water  be 
divided?  We  have  seen  that,  without  a 
contract  or  grant,  neither  has  a  right  to 
use  all  the  water;  all  have  a  right  to 
participate  in  its  benefits.  Where  all  have 
a  right  to  participate  in  a  common  benefit, 
and  none  can  have  an  exclusive  enjoyment, 
no  rule,  from  the  very  nature  of  the  case, 
can  be  laid  down  as  to  how  much  each  may 
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use  without  infringing  upon  the  rights  of 
others.  In  such  cases  the  question  must  be 
left  to  the  judgment  of  the  jury,  whether 
the  party  complained  of  has  used,  under  all 
the  circumstances,  more  than  his  just  pro- 
portion." It  is  fair  to  presume  that  Judge 
Moore  intended  to  express  only  that  for 
natural  uses  the  supply  might  be  exhausted ; 
for  he  does  not  assert  that  irrigation  is  a 
natural  use. 

In  Tolle  v.  Correth  the  opinion  was  de- 
livered by  Chief  Justice  Morrill,  who  stated 
the  question  for  decision  thus :  "  The 
question  for  adjudication  is  whether  a  pro- 
prietor of  a  tract  of  land  in  which  origi- 
nates a  spring  forming  a  stream  running  in 
a  channel  through  his  land,  and  into  the 
land  of  another  person,  has  a  right  to 
divert  the  stream  from  the  natural  channel, 
and  cause  it  to  overflow  and  irrigate  the 
land,  provided  the  stream  resumes  its  ori- 
ginal channel  before  it  enters  the  land  of 
the  adjacent  proprietor."  From  this  state- 
ment it  is  plain  that  the  relative  rights  of 
riparian  owners  was  not  in  the  mind  of 
the  court,  which  is  made  more  manifest 
by  this  concluding  paragraph  of  the  opin- 
ion: "We  would  not  be  understood  as 
deciding  to  what  extent  a  stream  can  be 
UBed  for  irrigating  purposes.  The  relative 
rights  or  exclusive  rights  are  not  before 
us."  In  that  case  the  issue  was  between 
the  owner  of  a  spring,  who  used  the  water 
for  irrigation,  and  the  owner  of  a  mill, 
situated  lower  down  upon  the  stream,  who 
denied  the  right  of  the  owner  of  the  spring 
to  divert  the  water  from  its  ordinary 
channel  for  irrigation  purposes;  and  the 
court  held  that  for  irrigation  he  had  such 
right.  The  judge  who  delivered  that 
opinion  copied  from  Rhodes  v.  Whitehead 
the  expression  used  by  Judge  Moore,  as 
hereinbefore  quoted;  but  all  that  was  said 
in  that  opinion  upon  the  subject  of  the 
relative  rights  of  riparian  owners  was  be- 
yond the  scope  of  the  case. 

Baker  v.  Brown,  55  Tex.  377,  involved  a 
controversy  between  riparian  owners  as  to 
the  right  of  the  upper  owner  to  exhaust 
the  stream  for  irrigation,  depriving  the 
lower  owner  of  water  for  his  natural  uses. 
Judge  Bonner  stated  the  question  to  be 
decided  thus :  "  The  gravamen  of  plain- 
tiff's action  was  that  the  defendants,  who 
were  riparian  proprietors  above  him  on 
Simpson's  creek,  had,  by  irrigating  their 
lands  from  the  creek,  stopped  the  flow  of 
water,  and  caused  it  to  stand  in  holes 
along  and  by  his  lands,  and  had  deprived 
him  of  its  use  to  supply  the  natural  wants 
of  his  tenants  and  stock,  and  had  caused 
noxious  and  disagreeable  smells  and  ma- 
larial diseases  along  his  lands  and  in  the 
neighborhood."    It  was  there  held  that  the 
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use  for  irrigation  was  subordinate  to  the 
use  for  domestic  purposes,  which  involved 
the  holding  that  irrigation  is  not  a  natural 
use.  Since  such  proprietor  may,  if  neces- 
sary, exhaust  the  supply  in  a  domestic  use, 
to  hold  that  he  could  not  do  so  for  irri- 
gation was  to  decide  that  irrigation  is  not  a 
natural  use.  Judge  Bonner  was  chief 
justice  of  the  court  when  that  case  was  de- 
cided. 

Barrett  v.  Metcalfe  was  a  suit  between  a 
corporation  and  riparian  owners  upon  the 
Concho  river,  in  which  the  corporation  in- 
sisted that,  by  reason  of  its  organization 
under  the  laws  of  the  state,  it  acquired  the 
right  to  appropriate  the  waters  of  Concho 
river;  and,  having  first  made  the  appro- 
priation of  such  waters,  the  riparian  owners 
above  did  not  have  authority  to  make  use 
of  the  waters  of  that  stream  for  irrigation 
without  compliance  with  the  laws  of  the 
state  upon  that  subject.  The  case  was  pre- 
sented to  this  court  on  application  for  writ 
of  error,  based,  alone,  upon  the  proposition 
that,  by  virtue  of  the  law  under  which  the 
corporation  was  organized,  it  had  the  right 
to  appropriate  the  water  of 'the  river,  to  the 
exclusion  of  any  riparian  owner  who  might 
claim  the  use  of  the  water,  except  through 
compliance  with  the  terms  of  the  statute. 
The  relative  rights  of  riparian  owners  were 
not  involved  in  that  case. 

Mud  Creek  Jrrig.  Agri.  &  Mfg.  Co.  v. 
Vivian  is  much  relied  upon  to  support  the 
plaintiff's  contention.  In  that  case  a  cor- 
poration organized  for  irrigation  purposes 
under  a  statute  of  this  state  claimed  the 
right  to  use  the  water  of  a  stream  to  the 
exclusion  of  those  who  owned  land  above 
its  dam.  The  corporation  did  not  claim  as 
a  riparian  owner,  but  strictly  under  the 
statute.  It  alleged  no  ownership  of  any 
land  which  was  riparian  in  character. 
Judge  Gaines  stated  the  issue  made  by  the 
allegations  of  the  petition,  to  which  a 
demurrer  was  sustained,  in  the  following 
language:  "But  it  is  to  be  noted  that, 
while  it  may  be  suspected  that  the  plaintiff 
is  the  owner  of  land  abutting  upon  the 
stream,  and  perhaps  crossing  it,  it  is  no- 
where distinctly  alleged  that  such  is  the 
fact:  nor  is  it  averred  that  it  has  acquired 
any  right  in  the  water,  by  purchase  or  con- 
demnation, from  any  riparian  proprietor. 
The  action,  judging  from  the  averments  in 
the  petition,  seems  to  be  based  in  part  upon 
the  theory  that  the  charter  of  the  com- 
pany, by  designation  of  the  locality  of  the 
canal,  gave  it  the  exclusive  right  of  the 
water  for  irrigating  purposes  in  that  local- 
ity. This  we  think  a  mistake/'  Judge 
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Gaines  then  proceeded  to  the  discussion  of 
the  rights  of  the  corporation  under  the 
statute,  holding  that  it  acquired  no  such 
rights  by  virtue  of  its  incorporation.  In 
connection  with  this  discussion  Judge 
Gaines  uses  language  which  might  be  con- 
strued, if  disconnected  from  the  facts  of  the 
case,  as  putting  irrigation  upon  the  same 
basis  as  the  use  for  domestic  purposes, 
which  is  misleading  as  to  the  point  decided. 
The  following  language,  in  which  the  con- 
clusion of  the  court  was  announced,  should 
be  referred  to  the  facts  of  the  case,  and 
not  to  the  remarks  as  to  the  character  of 
the  use  of  water  for  irrigation.  The  judge 
said:  "We  think,  therefore,  that  the  de- 
fendants had  the  right  to  divert  the  water 
which  flowed  in  the  stream  along  or  through 
their  lands,  for  the  purpose  of  irrigating 
them,  although  the  effect  of  such  use  was 
to  leave  the  plaintiff  corporation  an  insuffi- 
cient Bupply  for  the  same  purpose."  In 
any  view  of  that  case  the  question  here  at 
issue  was  not  involved,  and  was  not  de- 
cided. 

There  has  been  no  case  decided  by  the 
supreme  court  of  this  state,  or  in  which  it 
has  refused  an  application  for  writ  of  error 
from  the  court  of  civil  appeals,  which  is 
authority  for  the  proposition  contended  for 
by  the  plaintiffs  in  error.  Plaintiffs  in 
error  have  not  the  right  to  apply  all  of  the 
water  flowing  from  Toyah  spring,  or  along 
that  creek,  to  their  riparian  lands,  but 
have  a  right,  in  common  with  others,  to 
make  a  reasonable  use  of  the  water. 
Neither  have  they  the  right  to  appropriate 
any  of  that  water  to  nonriparian  lan4 
which  they  may  own,  although  it  may  ad- 
join land  owned  by  one  of  them,  which  is 
entitled  to  the  use  of  the  water.  Bochmer 
v.  Big  Rock  Irrig.  District,  117  Cal.  27,  48 
Pac.  908.  Nor  has  either  of  them  the  right 
to  sell  water  to  others  to  irrigate  lands 
not  riparian.  Ormerod  v.  Todmorden  Joint 
Stock  Mill  Co.  L.  R.  11  Q.  B.  Div.  162: 
Gardner  V.  Xewburgh,  2  Johns.  Ch.  162,  7 
Am.  Dec.  526:  Eiggins  v.  Flemington 
Water  Co.  36  N.  J.  Eq.  542. 

This  opinion  does  not  apply  to  irrigation, 
where  the  water  is  appropriated  by  condem- 
nation proceedings  under  statutes  regulat- 
ing such  proceedings,  nor  to  lands  which 
may  have  been  granted  or  sold  by  the  state 
since  those  statutes  were  enacted,  which 
declare  certain  waters  to  belong  to  the 
public. 

The  judgment  of  the  Court  of  Civil  Ap- 
peal* is  reversed,  and  the  cause  is  remanded 
to  the  District  Court. 
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•1.  From  the  time  of  thetr  acquisition 
by  the  United  States  nntll  1808,  the 
common  law  was  prevalent  over  the 
separate  portions  of  the  region  from 
which  the  state  of  Kansas  was  erect- 
ed, under  all  civilized  forms  of  govern- 
mental organization  established  for  them ; 
and  from  1855  until  1868  the  common  law, 
not  inconsistent  with  the  Constitution  of 
the  United  States,  the  Kansas-Nebraska  act, 
or  statute  law,  was  the  rule  of  action  and 
decision,  any  law,  custom,  or  usage  to  the 
contrary  notwithstanding. 

2*  The  rales  of  the  common  law  relat- 
ing: to  the  rights  of  riparian  owners 
to  nse  the  water  of  running  streams 
were  adapted  to  the  conditions  and  wants  of 
the  early  settlers  of  the  territory  and  state 
of  Kansas;  and  no  usages  or  customs  to  the 
contrary  were  recognized  or  established  by 
them. 

8.  At  the  time  of  the  enactment  of  the 
statute  of  1868,  continuing  in  force 
the  common  law  as  modified  by  constitu- 
tional and  statutory  law,  judicial  decisions, 
and  the  conditions  and  wants  of  the  people, 
the  rules  of  the  common  law  relating  to  the 
rights  of  riparian  owners  to  use  the  water 
of  running  streams  had  become  incorporated 
Into,  and  were  a  part  of,  the  settled  juris- 
prudence of  the  state. 

4*  By  the  enactment  of  the  statute  of 
1868  the  settled  law  of  the  state  re- 
lating to  the  ria*hts  of  riparian  own- 
ers to  use  the  water  of  running  streams  did 
not  become  exposed  to  repeal  by  local  cus- 
toms to  the  contrary,  nor  by  judicial  recog- 
nition of  such  customs. 

5.  'Without  statutory  authority  this 
court  has  no  power  to  recognise  or 
enforce  in  a  limited  section  of  the 
state  new  rules  of*  law  relating  to  the  use 
of  the  water  of  running  streams  antagonistic 
to  established  principles  of  law  already  in 
force  throughout  the  entire  state. 

6.  Evidence  cannot  he  received  of 
local  customs  contrary  to  established  prin- 
ciples of  law. 

7.  Prior  to  the  statute  of  1886  author- 
ising the  acquisition  of  the  right 
to  use  the  -water  of  running  streams 
for  Irrigation  purposes  by  appropriation,  and 
providing  that,  as  between  appropriators,  the 
first  in  time  is  the  first  in  right,  there  had 
been  no  recognition  of  such  a  legal  doctrine 
in  this  state  either  by  statute  or  by  decision 
of  this  court ;  local  customs  based  upon  such 
principles  were  invalid ;  and  no  water  rights 

*  Headnotes  by  Burch,  J. 


Note. — As  to  correlative  rights  of  upper  and 
lower  proprietors  as  to  use  of  water  in  stream. 
Including  right  to  use  for  irrigation,  see  the 
preceding  case  of  Watkins  Land  Co.  v.  Clem- 
ents, and  cases  in  footnote  thereto. 
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of  the  character  mentioned  in  U.  S.  Rev. 
Stat,  gf  2339,  2340,  U.  S.  Comp.  Stat.  1901, 
p.  1437,  had  either  vested  or  accrued. 

8.  By  various  statutes  enacted  since 
1886  the  legislature  has  recognised 
the  diversion  and  appropriation  of 
water  for  Irrigation  purposes  to  be 
a  public  use  and  has  allowed  the  right  of 
eminent  domain  to  be  exercised  In  its  aid ; 
but  property  In  the  flow  of  running  water, 
acquired  under  the  previously  existing  com- 
mon-law system,  is  protected  by  the  14th 
Amendment  to  the  Constitution  of  the  United 
States 

9.  The  doctrine  of  prior  appropriation 
may  exist  In  the  same  state  with  the  com- 
mon-law doctrine  of  riparian  rights. 

10.  The  use  of  the  water  of  a  running 
stream  for  irrigation,  after  its  primary 
uses  for  quenching  thirst  and  other  domestic 
requirements  have  been  subserved,  is  one  of 
the  common-law  rights  of  a  riparian  pro- 
prietor. 

11.  The  use  of  water  by  a  riparian 
proprietor  for  Irrigation  purposes 
must  be  reasonable,  under  all  the  cir- 
cumstances ;  and  the  right  must  be  exercised 
with  due  regard  to  the  equal  right  of  every 
other  riparian  owner  along  the  course  of 
the  stream. 

12.  A  diminution  of  the  flow  of  water 
over  riparian  land,  caused  by  Its  use  for 
irrigation  purposes  by  upper  riparian  pro- 
prietors, occasions  no  injury  for  which  dam- 
ages may  be  allowed,  unless  it  results  in 
subtracting  from  the  value  of  the  land  by 
Interfering  with  the  reasonable  uses  of  the 
water  which  the  landowner  Is  able  to  enjoy. 

13.  In  determining  the  quantity  of 
land  tributary  to  and  lying*  along  a 
stream  which  a  single  proprietor  may  Ir- 
rigate, the  principle  of  equality  of  right  with 
others  should  control,  Irrespective  of  the 
accidental  matter  of  governmental  subdivi- 
sions of  the  land. 

14.  A  lower  riparian  owner  acquires 
no  prescriptive  right  against  upper  pro- 
prietors to  receive  a  given  quantity  of  the 
flow  of  a  stream  by  diverting  and  using  it 
after  it  has  left  their  land;  and  an  upper 
proprietor  can  acquire  no  prescriptive  right 
to  divert  water,  as  against  owners  down 
the  stream,  so  long  as  the  flow  is  sufficient 
for  the  needs  of  all. 

(April  8,   1905.) 

ERROR  to  the  District  Court  for  Wallace 
County  to  review  a  judgment  in  favor 
of  plaintiffs  in  an  action  brought  to  enjoin 
the  use  of  the  water  of  a  stream  for  the 
purposes  of  irrigation.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Milton  Brown,  for  plaintiffs  in 
error: 

All  riparian  rights  depend  upon  the 
ownership  of  land  which  is  contiguous  to 
and  touches  upon  the  water. 

Jones  v.  Johnston ,  18  How.  150,  15  L.  ed. 
320;  Johnston  v.  Jones,  1  Black,  209,  17  L. 
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ed.  117;  Bates  v.  Illinois  C.  R.  Co.  1  Black, 
204,  17  L.  ed.  158. 

At  the  common  law  no  such  thing  as  an' 
exclusive  right  acquired  by  mere  priority  of 
appropriation  of  waters  could  be  acquired; 
and  while  this  was  and  is  true,  yet  a 
"  riparian  owner "  may  obtain  exclusive 
interests  in  the  stream  by  grant  or  by  pre- 
scription. 

Black's  Pom.  Water  Rights,  §  132. 

To  give  a  prescriptive  right,  the  posses- 
sion must  not  only  be  "adverse,"  but  it 
must  be  at  a  time  when  there  is  not  an 
abundant  supply  of  water  in  the  stream  for 
all  claimants. 

Anhheim  Water  Co.  v.  Semi-Tropic  Water 
Co.  64  Cal.  185,  30  Pac.  623;  Gould, 
Waters,  §  334,  note  1. 

Statutes  of  limitation  do  not  run  against 
the  government  or  the  state. 

Wood  v.  Missouri,  K.  d  T.  R.  Co.  11  Kan. 
349;  Roberts  v.  Missouri,  K.  d  T.  R.  Co. 
43  Kan.  113,  22  Pac.  1006;  State  v.  School 
Dist.  No.  3,  34  Kan.  237,  8  Pac.  208; 
Oiffen  v.  Olathe,  44  Kan.  350,  24  Pac. 
470;  State  em  rel.  Bradford  v.  Stock,  38 
Kan.  154,  16  Pac.  106;  United  States  v. 
Insley,  130  U.  S.  263,  32  L.  ed.  068,  9  Sup. 
Ct.  Hep.  511. 

Riparian  rights  have  not  been  and  could 
not  be  abrogated  in  any  portion  of  Kansas, 
either  east  or  west  of  the  99th  meridian. 

Crawford  Co.  v.  Hathaway.  60  Neb.  754, 
84  N.  W.  271,  61  Neb.  317,"  85  N.  W.  303, 
67  Neb.  325,  60  L.  R.  A.  889,  93  N.  W. 
781. 

The  only  use  Allaman  had  of  the  waters 
in  question,  as  well  as  the  only  use  Alla- 
man's  grantors  had  of  said  waters,  was  a 
permissive  use. 

Parker  v.  Hotchkiss,  25  Conn.  321; 
Keeney  d  W.  Mfg.  Co.  v.  Union  Mfg.  Co. 
39  Conn.  576 ;  Bliss  v.  Kennedy,  43  111.  67 ; 
Heath  v.  Williams,  25  Me.  209,  43  Am.  Dec. 
265;  Tyler  v.  Wilkinson,  4  Mason,  397,  Fed. 
Cas.  No.  14,312;  Dumont  v.  Kellogg,  29 
Mich.  420,  18  Am.  Rep.  102;  Wattier  v. 
Miller,  11  Or.  329,  8  Pac.  354;  Black's 
Pom.  Water  Rights,  §  135,  p.  54. 

Mere  nonuser  of  the  easement  for  fifteen 
years  or  more  is  not  an  abandonment  of  the 
right,  and  does  not  defeat  or  take  it  away. 

Edgerton  v.  McMullan,  55  Kan.  90,  39 
Pac.  1021. 

No  prescription  begins  to  run  until  in- 
jury is  inflicted. 

Moore  v.  Clear  Lake  Waterworks,  68  Cal. 
146,  8  Pac.  816;  Anaheim  Water  Co.  v. 
Semi-Tropic  Water  Co.  64  Cal.  185,  30  Pac. 
623. 

The  riparian  owner  is  entitled  to  take  the 
water   only   from   the   stream   on    his   own 
land,  returning  it  to  the  stream  before  it 
leaves  his  land. 
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Union  Mill  d  Min.  Co.  v.  Ferris,  2  Sawy. 
176,  Fed.  Cas.  No.  14,371;  Crawford  v. 
Minnesota  d  M.  Land  d  Improv.  Co.  15 
Mont.  153,  38  Pac.  713;  Egan  v.  Estrada. 
6  Ariz.  248,  56  Pac.  721;  Bathgate  v. 
Irvine,  126  Cal.  135,  77  Am.  St.  Rep.  158. 
58  Pac.  442;  Hargrove  v.  Cook,  108  Cal. 
72,  30  L.  R.  A.  390,  41  Pac.  18;  Mud 
Creek  Irrig.  Agri.  d  Mfg.  Co.  v.  Vivian,  74 
Tex.  170,  11  S.  W.  1078:  Crawford  Co.  v. 
Hathaway  (Crawford  Co.  v.  Hall)  67  Neb: 
325,  60  L.  R.  A.  889,  93  N.  W.  781. 

The  only  modification  of  the  common  law 
in  this  state  is  to  extend  the  use  of  riparian 
owners  from  simply  quenching  the  thirst 
of  themselves  and  their  animals  to  quench- 
ing the  thirst  of  their  soil  by  irrigation. 

Meng  v.  Coffee,  67  Neb.  500,  60  L.  R.  A. 
910,  93  N.  W.  717. 

Messrs.  Roark  &  Roark,  for  defendants 
in  error: 

The  doctrine  announced  in  the  dictum  of 
Shamleffer  v.  Council  Grove  Peerless  Mill 
Co.  18  Kan.  24,  that  "every  man  through 
whose  land  a  stream  of  water  runs  is  en- 
titled to  the  flow  of  that  stream  without 
diminution  or  alteration,"  is  the  severest 
application  of  the  ancient  rule,  and,  of 
course,  if  adhered  to,  sounds  the  death  knell 
of  irrigation  in  Kansas. 

It  is  a  violation  of  one  of  the  most 
venerable  rules  of  the  common  law,  to  re- 
fuse to  adapt  it  to  the  demands  of  new 
conditions. 

Beardsley  v.  Hartford,  50  Conn.  529,  47 
Am.  Rep.  677;  Jacob  v.  State,  3  Humph. 
493;  Boyer  v.  Sweet,  4  111.  120;  Kreitz  v. 
Behrensmeyer,  149  111.  496,  24  L.  R.  A. 
59,  36  N.  E.  983;  8  Cyc.  Law  &  Proc.  p. 
369 ;  Mead,  Irrigation,  p.  323. 

The  first  step  taken  by  the  courts  in 
moving  away  from  the  ancient  doctrine 
as  to  water  rights  was  to  include  the  taking 
of  water  for  irrigation  as  one  of  the  do- 
mestic uses,  and  so  now  the  common  law 
as  generally  understood  and  accepted  in 
this  country  includes  and  permits  the 
reasonable  use  of  water  for  irrigation. 

Meng  v.  Coffee,  67  Neb.  500,  60  L.  R.  A. 
010,  93  N.  W.  717;  Embrey  v.  Owen,  6 
Exch.  353;  Elliot  v.  Fitchburg  R.  Co.  10 
Cush.  191,  57  Am.  Dec.  85;  Oillett  v.  John- 
son, 30  Conn.  180;  Ulbricht  v.  Eufaula 
Water  Co.  86  Ala.  587,  4  L.  R.  A.  572,  11 
Am.  St.  Rep.  72,  6  So.  78;  Gould,  Waters, 
§§  205-217. 

The  court  will  notice  judicially  the  con- 
ditions which  are  climatic  and  the  custom 
and  necessity  of  irrigation  in  western 
Kansas. 

Crawford  Co.  v.  Hathaway  (Crawford  Co. 
v.  Hall)  67  Neb.  325,  60  L.  R.  A.  889,  93 
N.  W.  792. 

Irrigation   in   western   Kansas  has  been 
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practised  for  forty  years  or  more,  and  has 
been,  with  the  necessity  therefor,  generally 
recognized,  and  is  in  fact  not  disputed  by 
any  of  the  parties  to  this  action. 

Platte  Water  Co.  v.  Northern  Colorado 
Irrig.  Co.  12  Colo.  525,  21  Pac.  711. 

There  should  be  no  distinction  between 
appropriators,  either  riparian  or  nonri- 
parian,  except  as  to  priorities. 

Drake  v.  Earhart,  2  Idaho,  750,  23  Pac. 
541;  Angell,  Watercourses,  §  122,  p.  124; 
Mead,  Irrigation,  p.  324;  Stowell  v.  John- 
son, 7  Utah,  215,  26  Pac.  290. 

The  rule  of  prior  appropriation  is  the 
only  efficient  means  of  regulating  the  con- 
flicting claims  of  irrigators. 

Reno  Smelting,  Mill  rf  Reduction  Works 
v.  Stevenson,  20  Nev.  269,  4  L.  R.  A.  60, 

19  Am.  St.  Rep.  364,  21  Pac.  317;  Coffin  v. 
Left  Hand  Ditch  Co.  6  Colo.  447 ;  Moyer  v. 
Preston,  6  Wyo.  308,  71  Am.  St.  Rep.  914, 
44  Pac.  845. 

The  common  law  may  be  held  inappli- 
cable to  a  particular  locality  or  portion  of 
the  state. 

Seeley  v.  Peters,  10  111.  142 ;  Reno  Smelt- 
ing, Mill  &  Reduction  Works  v.  Stevenson, 

20  Nev.  269,  4  L.  R.  A.  60,  19  Am.  St.  Rep. 
364,  21  Pac.  317. 

Messrs.  S.  S.  Ashbaugli,  N.  H.  Loomis, 
and  F,  Dnmont  Smith,  with  Mr.  C.  C. 
Coleman,  Attorney  General,  amicus 
curia?: 

The  Northwest  territory  was  created  by 
Congress  on  July  13,  1787  (1  Stat,  at  L. 
51,  chap.  8),  and  by  an  act  of  May  7, 
1800  (2  Stat,  at  L.  58,  chap.  41),  the  terri- 
tory of  Indiana  was  created,  which  ex- 
tended to  the  Mississippi  river.  Within  the 
whole  of  this  territory  the  common  law  was 
recognized. 

Sattig  v.  Small,  1  Kan.  170;  Union  P.  R. 
Co.  v.  Rollins,  5  Kan.  175;  Kansas  P.  R.  Co. 
v.  \ichols,  9  Kan.  252,  12  Am.  Rep.  494; 
State  v.  Calhoun,  60  Kan.  530,  18  L.  R. 
A.  838,  34  Am.  St.  Rep.  141,  32  Pac.  38; 
Parsons  v.  Bedford,  3  Pet.  446,  7  L.  ed. 
737;  Abbott  v.  Kansas  City,  St.  J.  d  C.  B. 
R.  Co.  83  Mo.  271,  53  Am.  Rep.  581; 
Myers  v.  St.  Louis,  82  Mo.  367. 

The  adoption  of  the  common  law  was  not 
by  any  indefinite  terms  made  to  depend 
upon  the  condition  or  wants  of  society.  It 
was  adopted  in  toto;  and  then  when  any- 
thing was  to  be  subtracted  from  it,  it  was 
done  by  a  special  act  of  Congress. 

The  Indorsement  Cases,  31  Tex.  693. 

From  the  first  moment  when  the  soil  of 
Kansas  came  under  the  jurisdiction  of  the 
United  States,  it  became  impressed  and  re- 
impressed  with  the  doctrine  and  rules  of  the 
common  law. 

Every  proprietor  of  lands  on  the  banks 
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of  a  river  has  naturally  an  equal  right  to 
the  use  of  the  water  which  flows  in  the 
stream  adjacent  to  his  lands,  as  it  was 
wont  to  run  (currere  solebat),  without 
diminution  or  alteration. 

3  Kent,  Com.  *439;  Smith  v.  Rochester, 
92,  N.  Y.  473,  44  Am.  Rep.  393. 

Upon  the  question  of  riparian  rights  and 
the  right  of  appropriation  of  water  for 
irrigation  purposes,  the  states  of  the  Union 
divide  themselves  into  three  distinct 
classes,  and  in  each  class  there  is  a  system 
of  laws  suited  to  the  conditions  and  wants 
of  the  people; 

First.  Those  states  where  the  practice 
of  irrigation  does  not  prevail,  and  where 
the  rule  of  the  common  law  is  in  full  force. 

Second.  Those  states  where  from  their 
natural  and  physical  conditions  there  are 
no  valleys  of  river-saturated  lands,  and 
where  there  is  no  foundation  for  extensive 
riparian  rights:  but  where  different  condi- 
tions have  preated  a  new  and  antagonistic 
rule  of  law  known  as  the  right  of  prior 
appropriation. 

Third.  Those  states  which  embrace  the 
characteristics  and  conditions  of  both  the 
foregoing  classes,— one  part  of  which  is 
humid  and  another  part  arid;  one  part  of 
whose  soil  is  naturally  fertile,  and  another 
part  unproductive  without  irrigation;  one 
part  of  whose  territory  is  adapted  to  ri- 
parian rights,  and  the  other  adapted  to  the 
rights  of  appropriation, — and  where  two 
different  systems  are  needed  for  their  full 
development. 

The  only  real  difficulty  has  arisen  within 
the  states  belonging  to  the  third  class.  Yet 
in  these  states,  although  grave  difficulties 
were  at  first  confronted,  the  decisions  are 
consistent  and  logical,  and  may  be  harmo- 
nized. 

Lux  v.  Haggin,  69  Cal.  255,  10  Pac.  674; 
Gould  v.  Eaton,  117  Cal.  539,  38  L.  R.  A. 
181,  49  Pac.  577:  Benton  v.  Johncox,  17 
Wash.  277,  39  L.  R.  A.  107,  61  Am.  St.  Rep. 
912,  49  Pac.  495;  Low  v.  Schaffer,  24  Or. 
239,  33  Pac.  678;  Lone  Tree  Ditch  Co.  v. 
Cyclone  Ditch  Co.  15  S.  D.  519,  91  N.  W. 
352:  Crawford  Co.  v.  Hathaway  (Crawford 
Co.  v.  Hall)  67  tfeb.  325,  60  L.  R.  A.  889, 
93  N.  W.  781 ;  McOhee  Irrig.  Ditch  Co.  v. 
Hudson,  85  Tex.  587,  22  S.  W.  398,  967; 
Shamleffer  v.  Council  Grove  Peerless  Mill 
Co.  18  Kan.  24;  Wood  v.  Fowler,  26  Kan. 
682,  40  Am.  Rep.  330;  Lake  Koen  Nat). 
Reservoir  &  Irrig.  Co.  v.  Klein,  63  Kan. 
484,  65  Pac.  684;  Sturr  v.  Beck,  133  U.  S. 
541,  33  L.  ed.  761,  10  Sup.  Ct.  Rep.  350. 

The  water  rights  of  Colorado  as  now 
upheld  and  administered  can  never  become 
the  water  rights  of  Kansas  under  our 
present  Constitution  and  laws;  and  these 
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can  never  be  changed  as  long  as  the  14th 
Amendment  to  the  Constitution  of  the 
United  States  is  in  existence. 

Burch,  J.,  delivered  the  opinion  of  the 
court : 

The  parties  to  this  litigation  are  contest- 
ing for  the  right  to  enjoy  one  of  nature's 
benignities.  As  if  relenting  from  her 
severity  toward  the  semiarid  plains  of 
Wallace  county,  where  atmosphere  and  soil 
are  parched  in  almost  continuous  drought, 
she  has  caused  a  number  of  springs  of  pure 
and  wholesome  water  to  break  from  the 
bosom  of  the  earth  and  form  the  unfailing 
stream  of  Rose  creek.  Here  wild  things 
came  in  early  days  to  slake  their  thirst. 
Here  the  hunter  of  the  bison  and  the  wild 
horse  lay  in  wait,  and  here  the  irrigation 
farmer  came  to  practise  agriculture.  The 
stream  proper  is  formed  by  the  confluence 
of  a  west  and  a  south  branch,  and  is  only 
5  miles  long.  Except  as  augmented  by 
rain  or  snow  or  reduced  by  excessive  evap- 
oration, the  flow  is  constant  throughout 
the  year,  and,  if  not  diverted  for  irrigation 
purposes,  would  approximate  5  cubic  feet 
per  second  at  its  mouth.  In  very  dry  times 
this  amount  might  be  reduced  to  2  cubic 
feet  per  second.  It  empties  upon  the  sands 
of  the  bed  of  the  Smoky  Hill  river,  usually 
dry  except  in  flood  seasons  of  the  year. 
Some  time  prior  to  the  year  1871  a  man 
known  by  the  name  of  Comstock  placed  a 
dam  in  the  west  branch  of  Rose  creek,  and 
from  it  constructed  a  ditch,  by  means  of 
which  he  irrigated  a  garden  plot  some  4 
acres  in  extent.  The  dam  was  built,  and 
the  ditch  was  taken  out  upon  land  after- 
ward patented  to  the  Union  Pacific  Railway 
Company,  and  purchased  from  it  by  the 
plaintiff  in  error  H.  A.  Clark.  The  water 
was  used  upon  other  land  to  which,  so  far 
as  the  record  shows,  Comstock  had  taken  no 
steps  to  acquire  title,  and  which  was  en- 
tered by  Clark,  under  the  land  laws  of  the 
United  States,  on  September  12,  187G.  In 
1871  Comstock  sold  his  dam  and  ditch  to 
H.  W.  Wheeler,  who  likewise  appears  to 
have  made  no  effort  to  acquire  title  to  the 
land.  In  1872  Wheeler  failed  to  utilize  the 
dam  and  ditch,  but  did  so  from  1873  to 
1876,  when  he  sold  to  Clark.  The  land  to 
which  the  water  was  diverted  includes  the 
course  of  the  south  branch  of  Rose  creek. 
Another  tract  of  land  through  which  the 
south  branch  flows  was  entered  by  Asa  W. 
Clark  November  6,- 1876,  and  afterward  be- 
came the  property  of  H.  A.  Clark.  In 
subsequent  years  Mr.  Clark  has  acquired 
much  other  land  in  the  vicinity  of  that  al- 
ready referred  to,  has  placed  other  dams  in 
the  branches  of  the  creek,  has  constructed 
other  ditches,  and  by  means  of  his  entire 
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irrigation  system  has  brought  under  suc- 
cessful cultivation  some  70  acres  of  land. 
In  the  year  1875  a  man  known  as  A.  L. 
Dodge  placed  a  dam  in  the  Smoky  Hill 
river  at  a  point  below  its  junction  with 
Rose  creek.  At  the  place  where  the  dam 
was  located  the  water  from  Rose  creek 
constituted  the  ordinary  flow  of  the  stream. 
From  the  dam  a  ditch  was  constructed  to  a 
point  more  than  a  mile  to  the  eastward,  by 
means  of  which  Dodge  irrigated,  during  the 
season  of  1875  or  1876,  some  10  acres  of 
ground  lying  partly  on  the  south  half  of 
the  southeast  quarter  of  section  26,  town- 
ship 1«9/  south,  range  39  west.  Dodge  ap- 
pears to  have  been  without  legal  interest 
in  any  of  the  land  along  the  course  of  his 
ditch.  Section  27,  on  which  the  dam  was 
built,  was  patented  to  the  Union  Pacific 
Land  Company  on  October  24,  1900,  pre- 
sumably as  a  successor  in  interest  to  the 
railroad  company  already  mentioned.  The 
southwest  quarter  of  section  26,  through 
which  the  ditch  ran,  was  entered  as  a  home- 
stead by  George  H.  Palmer  on  November  2, 
1878,  and  subsequently  patented  to  him.  In 
the  autumn  of  1876  Geo.  R.  Allaman  pur- 
chased the  Dodge  dam  and  ditch,  and  made 
some  kind  of  a  settlement  on  the  southeast 
quarter  of  section  26,  the  character  of  which 
is  not  described.  On  April  12,  1877,  he 
filed  a  declaratory  statement  for  the  north 
half  of  the  southeast  quarter  of  section  26, 
which,  however,  did  not  ripen  into  title. 
On  January  8,  1880,  he  made  a  homestead 
entry  of  the  entire  southeast  quarter  of 
section  26,  under  which  he  subsequently 
obtained  full  title.  On  November  24,  1888. 
he  conveyed  the  real  estate  thus  acquired  to 
his  wife,  Lizzie  R.  Allaman,  the  plaintiff 
in  the  district  court,  and  one  of  the  defend- 
ants in  error  here.  The  Dodge  ditch  ap- 
pears to  run  through  the  south  half  of  the 
southeast  quarter  of  section  26.  None  of 
the  Allaman  land  is  riparian  to  Rose  creek, 
but  the  channel  of  the  Smoky  Hill  river 
traverses  a  part  of  her  quarter  section. 
The  amount  of  irrigated  land  on  the  Alla- 
man farm  has  been  increased  from  year  to 
year,  until  it  is  now  probably  80  acres  in 
extent,  and  furnishes  a  striking  example 
of  the  magical  transformation  produced  by 
the  application  of  water  to  desert  soil. 
Land  otherwise  fit  for  pasture  only,  and 
worth  not  more  than  $2.50  per  acre  for 
that  purpose,  has  been  turned  into  or- 
chard, garden,  and  meadow,  regularly  sup- 
ports a  growth  of  annual  crops,  and  is 
worth  $100  per  acre.  Shortly  prior  to  the 
commencement  of  the  Dodge  ditch  the  de- 
fendant John  W.  Robb  placed  a  dam  across 
Rose  creek  something  more  than  a  mile 
above  its  mouth,  and  from  it  constructed  a 
ditch  to  land  riparian  to  Rose  creek,  which 
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he  entered  as  a  homestead  on  January  5, 
1880.  This  entry  in  due  time  ripened  into 
title:  and  Robb  continued  to  occupy  the 
premises  with  his  wife  and  family  until  the 
present  time.  The  Robb  ditch  was  so  far 
completed  that  water  from  it  was  used  for 
irrigation  purposes  very  soon  after  Allaman 
commenced  to  irrigate  from  the  Dodge 
ditch.  After  1877  Robb  steadily  increased 
the  amount  of  his  land  under  irrigation, 
until  it  has  now  an  area  of  about  50  acres. 
On  February  15,  1878,  one  Andrew  J. 
Phillips  made  a  homestead  entry  of  land 
riparian  to  Rose  creek,  which  was  after- 
ward patented  to  him,  and  which  now  be- 
longs to  the  defendant  Lewis  Williams. 
Titles  to  other  land  along  the  course  of 
Rose  creek  were  acquired  by  various  per- 
sons on  subsequent  dates,  and,  following 
the  earliest  efforts  at  irrigation  already 
described,  other  dams  and  ditches  were  es- 
tablished, known  as  the  Grant  and  Weis- 
gerber,  the  Kyner,  and  the  Williams  plants. 
Altogether  the  waters  of  Rose  creek  now 
irrigate  300  acres  of  land  in  a  semiarid 
region,  otherwise  incapable  of  sustaining 
successful  agriculture.  As  the  area  under 
cultivation  was  extended  year  by  year,  an 
amount  of  water  correspondingly  larger  was 
necessarily  diverted  from  Rose  creek  and 
consumed.  None  of  the  parties  interested 
undertook  to  comply  with  any  of  the  irriga- 
tion statutes  of  the  state.  The  years  of 
1000  and  1901  were  excessively  dry.  Then 
the  test  came;  and  difficulties  between  the 
various  appropriators  of  water  arose. 

In  an  action  for  an  injunction  brought  by. 
the  plaintiff  Lizzie  Allaman  to  restrain  the 
use  of  water  from  Rose  creek  by  irrigators 
living  up  the  stream,  the  district  court,  in 
a  decision  supported  by  an  able  and  ex- 
haustive opinion,  apportioned  the  water 
among  the  various  claimants  according  to 
the  law  of  prior  appropriation  in  vogue  in 
certain  of  the  Rocky  mountain  states;  re- 
jecting altogether  the  rules  of  the  common 
law  relating  to  riparian  rights.  As  a  re- 
sult, the  plaintiff  was  given  damages,  and 
the  superior  right  to  substantially  the  en- 
tire quantity  of  the  flow  of  Rose  creek  in 
unpropitioua  seasons.  The  legal  propriety 
of  such  a  judgment  is  a  question  of  first 
impression  in  this  court,  and  now  must  be 
determined.  The  subject,  however,  is  not  a 
new  one  with  the  courts.  It  has  been  dis- 
cussed with  great  ability  by  many  distin- 
guished judges  and  text  writers;  definite 
doctrines  have  been  established  in  all  sec- 
tions of  the  country ;  and  a  wealth  of  learn- 
ing already  has  been  accumulated,  and  lies 
ready  to  hand  for  application. 

The  legal  doctrine  giving  a  preference  to 
the  diversion  and  appropriation  of  water  to 
some  beneficial  use  over  common-law  ri- 
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parian  rights  is  well  understood.  It  is  said 
to  arise  ex  necessitate  ret.  In  arid  regions 
the  little  rainfall  quickly  comes  and  quickly 
goes.^The  dry  air  dissipates  it;  the  ashen 
earth  and  the  sands  swallow  it;  and  it 
sinks  away  to  the  rock  strata  underlying 
gravel  beds.  But  the  reservoirs  of  the 
mountains  are  annually  filled  with  snow, 
which  when  melted,  runs  down  in  fructify- 
ing streams  sufficient  to  supplant  the  cactus 
and  the  sage  brush  of  valley  and  plain  with 
foliage  and  flowers  and  opulent  farmsteads. 
Without  diversion  this  water  could  not  be 
made  potent  for  agriculture,  mining,  or 
manufacturing  purposes ;  and  it  is  therefore 
entirely  dissociated,  in  legal  thought,  from 
the  channel  in  which  it  flows,  and  declared 
to  be  the  public  property  of  the  state, 
subject  to  appropriation  by  anyone  who  will 
capture  it  and  devote  it  to  beneficial  uses; 
and,  among  the  appropriators,  those  who 
are  prior  in  time  are  prior  in  right.  It 
has  been  conceived  that  this  doctrine  meets 
the  necessities  of  the  people  dwelling  in 
arid,  mountainous  states  better  than  that  of 
the  common  law  relating  to  the  use  of  the 
water  of  running  streams;  and  it  has  been 
established  there  by  Constitution,  by  legis- 
lative act,  and  by  decisions  of  the  courts. 
Viewed  historically,  the  foundation  for  this 
doctrine  is  not  nearly  so  broad.  Such 
history  is  clearly  and  forcefully  stated  in 
the  case  of  Meng  v.  Coffee,  67  Neb.  500,  60 
L.  R.  A.  910,  93  N.  W.  713:  "It  arose  in 
California  at  a  time  when  government  and 
law  were  not  yet  established;  when  there 
was  no  agricultural  population  and  were 
no  riparian  owners;  and  when  streams 
could  be  put  to  no  use  except  for  mining. 
From  the  necessities  of  the  case,  there  being 
no  law  applicable,  the  miners  held  meetings 
in  each  district  or  locality,  and  adopted 
regulations  by  which  they  agreed  to  be 
governed.  As  at  that  time  streams  could 
be  put  to  no  use  except  for  mining,  and 
as  the  use  of  large  quantities  of  water  was 
essential  to  mining  operations,  it  became 
settled  as  one  of  the  mining  customs  or 
regulations  that  the  right  to  a  definite 
quantity  of  water,  and  to  divert  it  from 
streams  or  lakes,  could  be  acquired  by 
prior  appropriation.  This  custom  acquired 
strength;  rights  were  gained  under  it,  and 
investments  made,  and  it  was  soon  ap- 
proved by  the  courts  and  by  local  legisla- 
tion; and,  though  not  originally  available 
against  the  general  government  or  its 
patentees,  was  made  so  available  by  the 
act  of  Congress  in  1866.  Act  July  26, 
1866,  14  Stat,  at  L.  253,  chap.  262,  §  9,  U. 
S.  Comp.  Stat.  1901,  p.  1437.  But  it  was 
only  the  same  rule  as  that  by  which  posses- 
sion of  mining  claims  was  recognized.  It 
was  a  custom  intended  to  prevent  disorder 
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and  forcible  dispossession  of  those  who  had 
located  mines.  As  stated  by  Field,  J.,  in 
Atchison  v.  Peterson,  20  Wall.  507,  22 
L.  ed.  414:  'By  the  custom  which  feas  ob- 
tained among  miners  in  the  Pacific  states 
and  territories,  where  mining  for  the  pre- 
cious metals  is  had  on  the  public  lands  of 
the  United  States,  the  first  appropriator  of 
mines,  whether  in  placers,  veins,  or  lodes, 
or  of  waters  in  the  streams  on  such  lands 
for  mining  purposes,  is  held  to  have  a 
better  right  than  others  to  work  the 
mines  or  use  the  waters.'  In  other  words, 
the  doctrine  in  question  was  not  formu- 
lated as  an  enlightened  attempt  to  adjust 
the  conflicting  relations  of  a  large  com- 
munity of  individuals.  It  was  a  crude  at- 
tempt to  preserve  order  and  the  general 
peace,  and  to  settle  customary  rights  among 
a  body  of  men  subject  to  no  law,  under 
which  so  many  and  so  valuable  rights 
arose  that,  when  the  law  stepped  in,  it  was 
obliged  to  recognize  them.  In  this  way  the 
rule  of  appropriation  became  established  in 
the  Pacific  states  in  opposition  to  the  com- 
mon law  with  reference  to  streams  or  bodies 
of  water  which  wholly  ran  through,  or  were 
situated  upon,  the  public  lands  of  the 
United  States.  Black's  Pom.  Water  Rights, 
$  15.  These  rules,  however,  were  confined 
to  the  public  lands,  and  are  so  confined  at 
the  present  time  in  California,  Oregon,  and 
Washington.  In  other  states  and  terri- 
tories the  new  doctrine  was  given  general 
application ;  sometimes  by  judicial  decision, 
as  in  Nevada,  but  chiefly  by  constitutional 
or  legislative  enactment.  Thus,  in  those 
states  of  which  the  whole  or  a  portion  is 
arid,  we  now*  find  some  in  which  the  com- 
mon-law rates  are  in  force, — California. 
Oregon,  Washington,  Montana,  North  Da- 
kota, and  substantially  Texas, — though  in 
many  of  these,  for  reasons  stated,  the  other 
rule  obtains  upon  the  public  lands  of  the 
United  States;  others  in  which  the  doctrine 
of  prior  appropriation  is  in  general  force, — ■ 
Nevada,  Arizona,  Colorado,  Idaho,  Utah, 
Wyoming.  Of  these,  however.  Colorado, 
Idaho,  and  Wyoming  have  constitutional 
provisions  declaring  such  to  be  the  para- 
mount law;  and  in  the  other  jurisdictions 
named  it  is  generally  established  by 
statute.  Not  only  does  the  history  of  the 
rule  obviously  remove  our  state  from  its 
operation,  but  a  mere  comparison  of  the 
jurisdictions  where  the  contending  prin- 
ciples are  in  force  is  very  suggestive.  In 
all  states  which,  like  our  own,  are  but 
partially  arid,  the  common  law  is  in  force. 
The  states  holding  to  the  contrary  rule  are 
wholly  within  the  arid  regions."  Essen- 
tially the  same  origin  of  the  law  of  prior 
appropriation  is  acknowledged  in  the  case 
of  Armstrong  v.  Larimer  County  Ditch  Co. 
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1  Colo.  App.  40,  27  Pac.  235:  "  Before  any 
general  organization,  territorial  or  other- 
wise, was  or  could  have  been  had,  a  tide  of 
emigration  poured  into  the  region  com- 
prised in  the  present  state,  and  over  the 
entire  west.  It  was  found  an  arid,  semi- 
desert  country.  The  land  could  only  be 
made  productive  by  the  artificial  use  of 
water.  The  country  was  without  law;  but 
each  individual  brought  with  him  the  prin- 
ciples of  equity  and  justice  which  were  a 
part  of  his  education.  It  was  soon  found 
that  the  water  of  the  streams  was  inade- 
quate to  supply  all  the  land.  They  found  a 
new  climate,  new  conditions,  calling  for  new 
laws  applicable  to  the  conditions.  The  first 
comer  settled  near  the  stream.  In  the  ab- 
sence of  surveys  he  designated  by  landmarks 
the  boundaries  and  extent  of  his  occupa- 
tion of  land.  He  diverted — appropriated 
by  such  diversion — a  certain  amount  of 
water  from  the  stream,  supposed  to  be 
sufficient.  Others  settled  near  him  upon 
the  same  stream,  and  made  a  like  appro- 
priation. In  time  there  were  agricultural 
settlers  enough  to  organize  and  establish  a 
local  government;  and  a  series  of  rules  or 
laws  were  adopted,  perhaps  in  many  in- 
stances crude  and  inartificially  drawn,  but 
embodying  principles  of  equity  and  justice. 
They  were  recognized  and  obeyed,  the  set- 
tlers recognizing,  as  before  stated,  a  fact 
which  later  corporations  and  settlers  have 
not  yet  apparently  recognized,  or,  if  recog- 
nized, have  disregarded, — that  the  supply 
of  water  in  the  streams  was  not  sufficient 
for  all  the  land." 

Among  the  most  elementary  of  our  legal 
concepts  is  that  of  the  adoption  of  the  Eng- 
lish common  law  as  the  basis  of  American 
jurisprudence.  In  the  "  Life  and  Letters  of 
Joseph  Story"  (vol.  1,  p.  299),  it  is  re- 
lated, as  perfectly  well  authenticated,  that 
John  Adam 8,  when  he  was  Vice  President 
of  the  United  States,  and  Blount's  con- 
spiracy was  before  the  Senate,  and  the 
question  whether  the  common  law  was  to  be 
adopted  was  discussed  before  that  body, 
emphatically  exclaimed,  when  all  looked  at 
him  for  his  opinion  as  that  of  a  great 
lawyer,  that  if  he  had  ever  imagined  that 
the  common  law  had  not  by  the  Revolution 
become  the  law  of  the  United  States,  under 
the  new  government,  he  never  would  have 
drawn  his  sword  in  the  contest.  So  dear  to 
him  were  the  great  privileges  which  that 
law  recognized  and  enforced.  In  1793,  in 
the  case  of  Chishohn  v.  Georgia,  2  Dall. 
419,  435,  1  L.  ed.  440,  447,  Justice  Iredell, 
of  the  Supreme  Court  of  the  United  States, 
said :  "  The  only  principles  of  law,  then, 
that  can  be  regarded,  are  those  common  to 
all  the  states.  I  know  of  none  such  which 
can   affect   this   case    but    those    that    are 
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derived  from  what  is  properly  termed  'the 
common  law,'— a  law  which,  I  presume,  is 
the  groundwork  of  the  laws  in  every  state 
in  the  Union,  and  which  I  consider,  so  far 
as  it  is  applicable  to  the  peculiar  circum- 
stances of  the  country,  and  where  no  special 
act  of  legislation  controls  it,  to  be  -in  force 
in  each  state,  as  it  existed  in  England 
(unaltered  by  any  statute)  at  the  time 
of  the  first  settlement  of  the  country." 
And  in  the  first  volume  of  Kent's  Com- 
mentaries, the  preface  to  which  is  dated 
November  23,  1826,  the  great  chancellor 
said:  " The  common  law  may  be  culti- 
vated as  part  of  the  jurisprudence  of  the 
United  States.  In  its  improved  condition 
in  England,  and  especially  in  its  improved 
and  varied  condition  in  this  country,  under 
the  benign  influence  of  an  expanded  com- 
merce, of  enlightened  justice,  of  republican 
principles,  and  of  sound  philosophy,  the 
common  law  has  become  a  code  of  natural 
ethics  and  enlarged  civil  wisdom,  ad- 
mirably adapted  to  promote  and  secure  the 
freedom  and  happiness  of  social  life.  It 
has  proved  to  be  a  system  replete  with 
vigorous  and  healthy  principles,  eminently 
conducive  to  the  growth  of  civil  liberty; 
and  it  is  in  no  instance  disgraced  by  such  a 
slavish  political  maxim  as  that  with  which 
the  Institutes  of  Justinian  are  introduced 
(Quod  principi  placuit,  legis  habet 
vigorem).  It  is  the  common  jurisprudence 
of  the  people  of  the  United  States,  and  was 
brought  with  them  as  colonists  from  Eng- 
land, and  established  here  so  far  as  it  was 
adapted  to  our  institutions  and  circum- 
stances. It  was  claimed  by  the  congress  of 
the  United  Colonies  in  1774  as  a  branch  of 
those  *  indubitable  rights  and  liberties  to 
which  the  respective  colonies  are  entitled.' 
Declaration  of  Rights  of  October  14,  1774; 
Journals  of  Congress,  vol.  1,  p.  28.  It  fills 
up  every  interstice,  and  occupies  every  wide 
space,  which  the  statute  law  cannot  occupy. 
Its  principles  may  be  compared  to  the  in- 
fluence of  the  liberal  arts  and  sciences; 
adverais  perfugium  oc  solatium  prcebent ; 
delectant  domi,  non  impediunt  foris;  per- 
noctant  nobiscum,  peregrinantur,  rustican- 
tur.  To  use  the  words  of  the  learned  jurist 
to  whom  I  have  already  alluded  (Du  Pon- 
ceau on  Jurisdiction,  p.  91 ) ,  '  we  live  in  the 
midst  of  the  common  law;  we  inhale  it  at 
every  breath,  imbibe  it  at  every  pore;  we 
meet  with  it  when  we  wake  and  when  we 
lay  down  to  sleep,  when  we  travel  and 
when  we  stay  at  home ;  and  it  is  interwoven 
with  the  very  idiom  that  we  speak;  and 
we  cannot  learn  another  system  of  laws 
without  learning,  at  the  same  time,  another 
language.' "     Page  369. 

Doctrines  utterly  subversive  of  cherished 
principles  of  a   system  of  law   worthy  of  i 
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such  profound  respect  ought  not  %  to  be 
lightly  entertained;  and  it  becomes  neces- 
sary to  examine  the  legal  history  of  this 
state  to  ascertain  if  it  is  vulnerable  to  the 
challenge  of.  the  judgment  of  the  district 
court.  The  territory  from  which  the  state 
of  Kansas  was  formed  was  derived  from 
sources  which  were  strange  to  the  common 
law.  All  that  portion  of  it  lying  north  of 
the  southern  bank  of  the  Arkansas'  river 
and  east  of  the  ji0th  meridian  was  a  part 
of  the  Louisiana  Purchase  made  from 
France  in  1803.  The  remainder  belonged 
originally  to  Mexico,  and  was  obtained 
through  the  annexation  of  Texas  in  1850. 
By  an  act  of  Congress  of  March  26,  1804, 
the  region  newly  acquired  from  France  was 
divided  by  a  line  running  west  from  the 
Mississippi  river  at  the  present  southern 
boundary  of  Arkansas.  The  southern  part 
was  organized  as  the  territory  of  Orleans, 
with  a  government  not  quite  of  the  same 
type  as  that  formulated  by  the  ordinance 
of  1787,  but  still  a  fair  territorial  govern- 
ment. In  the  northern  portion,  which  was 
called,  not  the  territory,  but  the  district,  of 
Louisiana,  no  regularly  organized  territo- 
rial government  was  established;  but  the 
executive  power  of  the  governor  of  the  terri- 
tory of  Indiana  was  extended  over  it,  and 
the  governor  and  judges  of  the  territory 
of  Indiana  were  authorized  to  establish  in- 
ferior courts,  to  prescribe  the  jurisdiction 
of  such  courts,  and  to  make  all  laws  which 
they  might  deem  to  be  conducive  to  the 
welfare  of  the  inhabitants  of  the  district. 
2  Stat,  at  L.  283,  chap.  38.  The  inhabitants 
of  the  district  of  Louisiana  remonstrated 
against  this  sort  of  government,  and  peti- 
tioned for  officers  and  a  government  of  their 
own  according  to  the  principles  of  the 
ordinance  of  1787.  Annals  of  Cong.  (8th 
Cong.  2d  Sess.)  pp.  1608,  1619.  Congress 
acceded  to  this  request,  and  by  the  act  of 
March  3,  1805,  gave  to  the  district  a  govern- 
ment of  its  own,  and  changed  the  name  to 
"  Louisiana  Territory."  Legislative  au- 
thority was  vested  in  a  governor  and  three 
judges.  2  Stat,  at  L.  331,  chap.  31.  By  an 
act  of  Congress  of  June  4,  1812,  the  name 
of  the  territory  of  Louisiana  was  changed 
to  "  Missouri  Territory,"  without  any  alter- 
ation of  boundaries,  and  the  French  por- 
tion of  the  state  of  Kansas  came  under  the 
jurisdiction  of  its  legislature,,  composed  of 
a  governor,  a  legislative  council,  and  a 
house  of  representatives.  2  Stat,  at  L. 
743,  chap.  95.  Up  to  that  time  the  various 
legislative  authorities  of  the  region  under 
consideration,  including  the  Congress  of  the 
United  States,  had  promulgated  general 
laws  and  particular  acts  recognizing, 
founded  upon,  and  putting  in  force 
the  common  law  to  such  an  extent  as  to 
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amount  to  its  practical  establishment  as  the 
common  law  of  the  territory.  But  on 
January  19,  1816,  the  legislature  of  the 
territory  of  Missouri  enacted  the  following 
statute:  "  A  law  declaring  what  laws  shall 
be  in  force  in  this  territory.  Be  it  enacted," 
etc.  "  (1)  The  common  law  of  England 
which  is  of  a  general  nature,  and  all  stat- 
utes made  by  the  British  Parliament  in  aid 
of  or  to  supply  the  defects  of  the  said  com- 
mon law,  made  prior  to  the  fourth  year  of 
James  the  First  and  of  a  general  nature 
and  not  local  to  that  Kingdom,  which  said 
common  law  and  statutes  are  not  contrary 
to  the  laws  of  this  territory,  and  not  re- 
pugnant to  nor  inconsistent  with  the  Con- 
stitution and  laws  of  the  United  States, 
shall  be  the  rule  of  decision  in  this  territory 
until  altered  or  repealed  bv  the  legislature, 
any  law,  usage,  or  custom  to  the  contrary 
notwithstanding."  1  Terr.  Laws,  chap.  154, 
p.  436.  The  state  of  Missouri  was  carved 
out  of  the  territory  of  Missouri  and  ad- 
mitted into  the  Union  in  1821 ;  and  that 
part  of  the  territory  of  Missouri  subse- 
quently included  within  the  limits  of  the 
state  of  Kansas  was  left  unorganized  and 
outside  of  any  local  jurisdiction.  Wind- 
sor, Nar.  &  Crit.  Hist.  550,  note  3.  By  an 
act  of  June  30,  1834,  Congress  ordained  that 
all  that  part  of  the  United  States  west  of 
the  Mississippi,  and  not  within  the  states 
of  Missouri  and  Louisiana  and  the  terri- 
tory of  Arkansas  (organized  in  1819), 
should  be  taken,  for  the  purposes  of  the  act, 
to  be  Indian  country,  and  certain  regula- 
tions were  prescribed  for  its  government. 
It  was  not  intended  that  the  Indian  country 
should  be  open  to  settlement  by  white  men. 
Their  relations  with  the  Indians  were  regu- 
lated; the  laws  of  the  United  States  relat- 
ing to  the  punishment  of  crime  were  de- 
clared to  be  in  force  except  as  to  crimes 
committed  by  one  Indian  against  the  per- 
son or  property  of  another  Indian ;  and  for 
the  purpose  of  carrying  the  act  into  effect 
the  northern  portion  of  the  Indian  country 
was  annexed  to  the  state  of  Missouri  for 
judicial  purposes,  while  the  southern  part 
was  attached  to  the  territory  of  Arkansas. 
4  Stat,  at  L.  729,  chap.  161.  But,  aside 
from  these  limited  subjects,  the  purpose 
was  that  the  only  local  laws  and  govern- 
ments that  were  to  obtain  were  to  be  the 
laws  and  governments  of  the  Indians  them* 
selves;  and  Indian  treaties  were  framed 
upon  this  express  basis.  "The  laws  of 
the  territory  of  Missouri  had  no  force  or 
effect  in  the  Indian  country  after  that 
pountry  ceased  to  be  a  part  of  such  terri- 
tory." St.  Louis  d  8.  F.  R.  Co.  v.  O'Lough- 
lin,  1  C.  C.  A.  311,  4  U.  S.  App.  283,  287,  49 
Fed.  440.  This  status  of  affairs  in  the 
Louisiana  portion  of  the  state  continued  un- 
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til  the  organization  of  the  territory  of  Kan- 
sas. After  the  independence  of  Texas  from 
Mexico  had  been  declared,  the  following  pro- 
vision was  inserted  in  the  Constitution  for 
the  new  republic,  adopted  on  March  17. 
1836:  "The  congress  shall,  as  early  as 
practicable,  introduce  by  statute  the  com- 
mon law  of  England,  with  such  modifica- 
tions as  our  circumstances,  in  their  judg- 
ment, may  require;  and  in  all  criminal 
cases  the  common  law  shall  be  the  rule  of 
decision."  2  C.  &  C.  1757.  Pursuant  to 
this  injunction  the  congress  of  Texas  on  Jan- 
uary 29,  1840,  passed  an  act  in  the  follow- 
ing terms:  "  Be  it  enacted,"  etc.,  "  that  the 
common  law  of  England,  so  far  as  it  is  not 
inconsistent  with  the  Constitution  or  the 
acts  of  congress  now  in  force,  shall,  together 
with  such  acts,  be  the  rule  of  decision  in 
this  Republic,  and  shall  continue  in  full 
force  until  altered  or  repealed  by  congress." 
1  Sayles,  art.  707.  In  the  case  of  Sparks  v. 
Spence,  40  Tex.  693,  701,  this  law  is  said 
to  have  taken  effect  from  and  after  March 
16,  1840.  It  remained  in  force  at  the  time 
Texas  became  a  part  of  the  United  States, 
and  had  not  been  abrogated  at  the  time  the 
Kansas-Nebraska  bill  was  signed  by  Presi- 
dent Pierce,  on  May  30,  1854.  On  the  date 
last  mentioned  Kansas  became  a  territory, 
with  boundaries  including  all  of  the  present 
state  and  a  considerable  portion  of  the 
present  state  of  Colorado  besides.  Immed- 
iately upon  the  organization  of  the  terri- 
tory of  Kansas  the  composition  of  its  law 
received  attention.  In  his  message  of  July 
2,  1855,  to  the  first  territorial  legislature, 
Gov.  Reeder  said:  "It  appears  that  the 
laws  of  the  United  States  not  inapplicable 
to  our  locality,  the  laws  of  the  territory 
of  Indiana  made  between  the  26th  of  March, 
1804,  and  the  3d  of  March,  1805,  enacted  for 
the  district  of  Louisiana,  the  laws  of  the. 
territory  of  Louisiana,  the  laws  of  the 
territory  of  Missouri,  the  common  law,  and 
the  law  of  the  province  of  Louisiana  at  the 
time  of  the  cession,  except  so  far  as  the  lat- 
ter have  superseded  the  former,  still  remain 
in  force  in  the  territory  of  Kansas.  As  the 
common  law,  to  a  considerable  ^extent,  was 
adopted  for  the  territory  by  Congress  as  late 
as  1812,  and  by  the  Missouri  legislature  as 
late  as  1816,  ...  it  has,  without  doubt, 
suspended  and  modified  a  great  amount  of 
the  law  previously  existing."  At  that  ses- 
sion the  following  statute  which  took  effect 
November  1,  1855,  was  passed: 

"  An  Act  Adopting  the  Common  Law  as 
the  Rule  of  Action  in  This  Territory. 

"  Be  it  enacted  by  the  governor  and  legis- 
lative assembly  of  the  territory  of  Kansas, 
as  follows: 

"  Sec.  1.  The  common  law  of  England, 
and   all   statutes   and   acts   of   Parliament 
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made  prior  to  the  fourth  year  of  James 
the  First,  and  which  are  of  a  genera]  na- 
ture, not  local  to  that  Kingdom,  and  not 
repugnant  to  or  inconsistent  with  the  Con- 
stitution of  the  United  States  and  the  act 
entitled  *  An  Act  to  Organize  the  Territory 
of  Nebraska  and  Kansas/  or  any  statute 
law  which  may  from  time  to  time  be  made 
or  passed  by  this  or  any  subsequent  legis- 
lative assembly  of  the  territory  of  Kansas, 
shall  be  the  rule  of  action  and  decision  in 
this  territory,  any  law,  custom,  or  usage 
to  the  contrary  notwithstanding. 

"  Sec.  2.  Punishment  by  virtue  of  the 
common  law  shalf  in  nowise  be  other  than 
fine  and  imprisonment,  and  such  fine  shall 
not  exceed  one  hundred  dollars,  and  such 
imprisonment  shall  not  exceed  six  months; 
nor  shall  any  of  the  British  statutes  for  the 
punishment  of  crimes  and  misdemeanors  be 
in  force  in  this  territory."  Laws  1855, 
chap.  96,  p.  469. 

At  the  legislative  session  of  1859  this 
statute  was  re-enacted  in  identical  terms, 
and  continued  in  force  until  superseded  by 
state  legislation. 

The  state  of  Kansas,  with  its  present 
boundaries,  was  admitted  into  the  Union  on 
January  29,  1861.  The  first  state  legisla- 
ture met  in  1862,  and  the  territorial  law  of 
1855  and  1859,  adopting  the  common  law  as 
"  the  rule  of  action  and  decision,  any  law, 
custom,  or  usage  to  the  contrary  notwith- 
standing," was  re-enacted  verbatim.  This 
statute  (Comp.  Laws  1862,  p.  678)  re- 
mained in  force  until  October  31,  1868.  The 
present  law  then  became  operative,  and 
reads  as  follows :  •'  The  common  law  as 
modified  by  constitutional  and  statutory 
law,  judicial  decisions,  and  the  conditions 
and  wants  of  the  people,  shall  remain  in 
force  in  aid  of  the  general  statutes  of  this 
state ;  but  the  rule  of  the  common  law,  that 
statutes  in  derogation  thereof  shall  be 
strictly  construed,  shall  not  be  applicable 
to  any  general  statute  of  this  state,  but  all 
such  statutes  shall, be  liberally  construed 
to  promote  their  object."  Gen.  Stat.  1901, 
§  8014. 

From  this  sketch  it  will  be  observed  that 
the  authority  of  the  common  law  was  prev- 
alent throughout  the  confines  of  the  state, 
nnder  every  civilized  form  of  governmental 
organization,  from  the  earliest  times  until 
the  autumn  of  1868 ;  and  all  other  systems 
were  finally  supplanted  and  obliterated,  and 
could  not  be  appealed  to  as  measures  of 
right.  Such  constant  adherence  to  its  prin- 
ciples could  not  have  been  occasioned  by  ac- 
cident or  by  indifference,  but  must  have 
been  the  natural  result  of  a  deep-seated 
conviction  of  its  complete  efficiency  as  a 
means  of  justice.  A  closer  examination  of 
the  circumstances  of  its  adoption  justifies 
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this  conclusion.  The  few  sparse  settle- 
ments existing  before  the  establishing  of 
the  Indian  country  may  be  passed  over, 
and  attention  be  directed  to  the  more  ac- 
tive efforts  at  state-making  beginning 
near  the  time  of  the  passage  of  the 
Kansas-Nebraska  bill.  For  some  months 
previous  to  the  enactment  of  that  law  the 
government  at  Washington  had  been  busy 
negotiating  treaties  with  various  Indian 
tribes,  whereby  the  soil  of  Kansas  lying 
west  of  Missouri  was  opened  to  settlement. 
The  great  excitement  in  different  sections 
of  the  country  over  the  question  of  slavery 
in  the  new  territory,  the  foundation  of  emi- 
grant aid  societies,  the  sudden  influx  of  a 
heterogenous  population,  and  the  resulting 
political  conflicts,  are  matters  of  common 
knowledge.  But  throughout  it  all  there  is 
no  trace  of  any  disagreement  of  the  people 
concerning  the  adequacy  of  the  common 
law  to  meet  all  the  requirements  of  their 
societary  relations  in  their  new  environ- 
ment. On  the  part  of  the  South  the  states 
of  Missouri,  Alabama,  South  Carolina, 
and  Georgia  took  the  lead  in  colonization. 
The  Buford  Expedition  to  Kansas,  6  Am. 
Hist.  Rev.  38.  Upon  its  organization  as 
a  state  the  legislature  of  Missouri  placed 
upon  its  statute  book  'an  adoption  of  the 
common  law  in  terms  similar  to  those  of  the 
territorial  enactment.  The  effect  of  this 
statute  upon  the  question  of  water  rights 
is  indicated  by  the  following  quotations 
from  the  later  decisions  of  its  supreme 
court :  "  Unless  authorized  by  lawful  au- 
thority, no  one  can  interfere  to  any  material 
extent  with  the  waters  of  a  running  stream. 
.  .  .  The  statute  of  this  state  (Rev. 
Stat.  1879,  §  3117,  p.  521)  declares  that 
'  the  common  law  of  England  .  .  .  shall 
be  the  rule  of  action  and  decision  in  this 
state,  any  law,  custom,  or  usage  to  the  con- 
trary notwithstanding/  This  statutory  ob- 
ligation and  duty  has  been  recognized  and 
enforced,  as  we  have  seen,  in  all  the  earlier 
and  later  adjudications  of  this  court  on 
this  subject."  Abbott  v.  Kansas  City,  St.  J. 
d  C.  B.  R.  Co.  83  Mo.  271,  285,  53  Am.  Rep. 
581.  "  The  plaintiff  was  the  possessor  of 
certain  riparian  rights.  -These  rights  were 
property.  Of  that  property  he  could  not  be 
deprived  without  just  compensation,  nor 
could  the  state  itself  either  exercise  such  a 
power  of  deprivation,  or  confer  it  upon  some 
subordinate  municipality,  dissevered  from 
the  constitutional  condition  of  compensation 
for  the  property  taken."  "  On  this  point  I 
entirely  concur  with  Judge  Bakewell,  of  the 
court  of  appeals,  where  he  says :  *  When  it 
is  settled  that  riparian  rights  are  property, 
— and  of  .this  there  seems  to  be  no  doubt, — 
the  question  as  to  the  right  to  take  them 
without  compensation  is  at  an  end.'    Meyers 
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v.  St.  Louis,  8  Mo.  App.  266."  Myers  v.  St. 
Louis,  82  Mo.  367,  375,  378. 

Immigrants  from  the  other  southern 
states  named  were  inured  to  the  principles 
of  the  common  law.  8  Cyc.  Law  &  Proc.  p. 
387.  It  was  likewise  notoriously  the  herit- 
age of  the  men  who  came  from  the  North  to 
Kansas  to  aid  in  establishing  its  law.  There 
is  something  of  an  analogy  between  the  peo- 
pling of  the  territory  of  Kansas  and  the 
peopling  of  the  territory  of  Oklahoma,  so  far 
as  the  question  under  consideration  is  con- 
cerned ;  and  the  result  in  the  latter  instance 
is  described  in  a  recent  decision  of  the  su- 
preme court  of  Oklahoma,  as  follows: 
"  When  people  from  all  parts  of  the  United 
States,  on  the  22d  day  of  April,  1889,  set- 
tled the  country  known  as  Oklahoma,  built 
cities,  towns,  and  .villages,  and  began  to 
carry  on  trade  and  commerce  in  all  its 
various  branches,  they  brought  into  Okla- 
homa with  them  the  established  principles 
and  rules  of  the  common  law,  as  recognized 
and  promulgated  by  the  American  courts, 
and  as  it  existed  when  imported  into  this 
country  by  our  early  settlers  and  unmodified 
by  American  or  English  statutes."  McKen- 
non  v.  Winn,  1  Okla.  327,  22  L.  R.  A.  501, 
33  Pac.  582.  Included  in  this  system  were 
rules  respecting  rights  to  use  the  water  of 
running  streams. 

The  opening  sentence  of  the  second  chap- 
ter of  the  "  Conquest  of  Kansas,"  written 
by  the  late  William  A.  Phillips  in  1856,  is 
as  follows :  "  The  cabins  of  squatters  had 
begun  to  dot  the  face  of  the  country,  and 
the  music  of  the  pioneer's  ax  was  ringing 
amongst  the  timber  that  shaded  the  water 
courses  of  Kansas.*  The  tide  of  immigra- 
tion followed  the  lines  of  the  water  courses. 
Along  their  banks  the  first  land  titles 
were  acquired,  the  first  homes  founded,  the 
first  cities  built,  the  first  industries  estab- 
lished. Therefore  the  common  law  relat- 
ing to  riparian  rights  was  not  a  mere  mat- 
ter of  academic  interest  or  learned  study, 
as  a  survival  from  mediaeval  times  to  those 
who  established  the  foundations  of  the 
state's  greatness;  but  it  was  the  law  of 
reason  and  of  justice,  responding  to  the 
actual  demands  of  the  times  and  to  the  cir- 
cumstances and  needs  of  the  people. 

It  is  true  that  in  Kansas,  as  in  California 
and  Colorado,  codes  of  '•  squatter  laws " 
were  adopted;  but  in  origin  and  purpose 
they  bore  no  resemblance  to  those  of  the 
West  already  described.  At  first  consider- 
able uncertainty  existed  with  reference  to 
the  proper  interpretation  to  be  given  the 
laws  of  the  United  States  relating  to  the 
acquisition  of  land  in  the  new  territory. 
See  opinion  of  Caleb  dishing,  Attorney- 
General,  to  Secretary  of  Interior,  Aug.  12, 
1854,  6  Ops.  Atty.  Gen.  658.  Because  of  this 
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uncertainty,  and  because  of  the  practice 
then  becoming  common  of  making  fictitious 
settlements  for  political  purposes  only, 
various  codes  of  the  character  named  were 
adopted.  A  number  of  these  were  merged 
into  the  "  Rules  and  Regulations  for  Set- 
tlers "  agreed  upon  at  a  meeting  of  the 
"  Actual  Settlers'  Association  of  Kansas 
Territory  "  on  August  12,  1854,  at  Millers- 
burg.  The  preamble  and  article  14  of  these 
rules  are  as  follows : 

"  Whereas,  the  laws  of  the  United  States 
confer  upon  citizens  the  privilege  of  set- 
tling and  holding  lands  by  pre-emption 
right;  and  whereas,  the  Kansas  valley,  in 
part,  is  now  open  for  the  location  of  such 
claims;  and  whereas,  we,  the  people  of  this 
convention,  have  and  are  about  to  select 
homes  in  this  valley,  and  in  order  to  pro- 
tect the  public  good,  and  to  secure  equal 
justice  to  all,  we  solomnly  agree  and  bind 
ourselves  to  be  governed  by  the  following 
ordinances:     .     .     . 

"XIV.  The  limits  of  this  association 
shall  be  the  waters  of  the  Wakarusa  and 
Kansas  rivers,  and  the  territory  between 
the  same,  from  the  mouth  of  the  Wakarusa 
up  to  the  Shawnee  purchase." 

From  this  it  is  apparent  that  the  Kansas 
Codes,  of  necessity,  merely  undertook-  to 
protect  the  lawful  efforts  of  men  and  wo- 
men who,  in  good  faith,  were  actually  en- 
deavoring to  secure  homes  in  the  vicinity  of 
the  streams,  and  in  no  wise  sought  to  sup- 
plant the  law  of  the  land:  and  the  customs 
of  the  people  adopting  them  were  not  an- 
tagonistic to  the  rules  of  the  common  law, 
as  were  those  of  the  settlers  of  the  moun- 
tain states.  Home  builders  in  Kansas  did 
not  need  to  divert  the  courses  of  the  streams 
upon  whose  banks  they  settled,  and  they  did 
not  do  so.  Irrigation  was  not  necessary  for 
agriculture,  manufacturing,  mining,  or  any 
other  industrial  purpose.  Soil,  climate,  and 
the  natural  topography  of  the  country  for- 
bade its  successful  use.  And  it  was  not  un- 
til the  state  had  become  filled  with  a  popu- 
lation accustomed  to  rely  upon  the  common 
law  as  the  measure  of  their  rights  that  the 
subject  began  to  attract  attention.  At  that 
time  the  lines  of  the  state's  development 
had  become  fixed,  its  legal  system  had  be- 
come settled,  and  under  the  various  terri- 
torial and  state  statutes  already  quoted, 
making  the  common  law  the  rule  of  con- 
duct and  decision,  any  custom  or  usage  to 
the  contra ry  notwithstanding,  usages  and 
customs  of  the  character  of  those  exhibited 
by  the  early  occupants  of  land  in  the  arid 
states  were  actually  prohibited,  at  least 
until  within  two  years  of  the  construction 
of  the  Comstock  dam  and  ditch. 

Under  these  circumstances,  there  is  no 
room  for  debating  either  the  existence  or 
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the  justice  of  the  common-law  rules  relat- 
ing to  the  rights  of  riparian  landowners  in 
this  state.  The  legislature  has  recognized 
them — as,  for  example,  in  the  mill  dam  act 
of  1867  (Laws  1867,  chap.  87,  p.  159),  pro- 
viding for  the  assessment  and  payment  of 
damages  to  the  owners  of  land  both  "  above 
and  below  "  the  projected  dam,  occasioned 
by  "  overflowing  or  otherwise,"  which  in- 
cludes diversion, — and  this  court  has  always 
recognized  them.  "  Every  man  *  through 
whose  land  a  stream  of  water  runs  is  entitled 
to  the  flow  of  that  stream  without  diminu- 
tion or  alteration.  The  Council  Grove  Peer- 
less Mill  Company  in  1874,  with  the  assent 
of  an  upper  riparian  owner,  dug  a  channel 
through  the  lands  of  such  owner  from  a 
point  on  the  Neosho  river  to  its  mill,  and 
thereby  diverted  from  its  natural  chan- 
nel, through  the  land  now  belonging  to 
plaintiff  in  error,  apportion  of  said  stream,. 
and  this  without  the  assent  of  the  then 
owner  of  said  plaintiff  in  error's  land. 
Held,  that  thereby  the  mill  company  ac- 
quired no  right  to  continue  said  diversion, 
or  to  restrain  plaintiff  in  error  from  re- 
moving any  obstruction,  natural  or  artifi- 
cial, in  the  bed  of  said  river  on  his  lands. 
.  .  .  The  right  to  the  use  of  the  flow  of 
water  in  its  natural  course  is  connected 
with  and  inherent  in  the  property  in  the 
land,  and  passes  by  a  conveyance  of  the 
land."  Shamleffer  v.  Council  Grove  Peer- 
less Mill  Co.  18  Kan.  24  (syllabus).  "Now, 
that  the  flow  of  water  in  the  natural  chan- 
nel of  a  surface  stream  is  a  property  right 
of  the  riparian  owner  is  unquestioned  and 
familiar  law.  Shamleffer  v.  Council  Grove 
Peerless  Mill  Co.  18  Kan.  24.  If  an  individ- 
ual should,  by  digging  a  new  channel  a  few 
hundred  feet  above  Soden's  dam,  attempt  to 
divert  the  flow  of  the  stream,  beyond  doubt 
he  would  be  restrained.  And  this  restraint 
would  be  granted  not  because  of  the  mere 
fact  of  digging  a  channel,  but  because 
thereby  the  natural  flow  of  the  stream  was 
prevented;  not  because  of  the  manner,  but 
because  of  the  fact,  of  the  diversion.  The 
restraint  would  be  granted  as  readily  if  the 
abstraction  was  by  pipes  and  pumps  as  if 
by  channel  and  a  change  of  current.  The 
principle  is  this:  That  whatever  of  bene- 
fit, whether  of  power  or  otherwise,  comes 
from  the  flow  of  water  in  the  channel  of  a 
natural  stream,  is  a  matter  of  property, 
and  belongs  to  the  riparian  owner,  and  is 
protected  in  law  just  as  fully  as  the  land 
which  he  owns.  It  cannot  be  taken  for 
private  use  except  by  his  consent,  and  for 
public  use  only  upon  due  compensation. " 
Emporia  v.  Soden,  25  Kan.  588,  604,  37  Am. 
Rep.  265.  "  It  must  be  conceded  that  the 
defendant  in  error  has  the  undoubted  legal 
right  to  the  use  and  enjoyment  of  the  flow 
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of  the  water  in  a  natural  water  course  that 
runs  through  his  land.  This  right  is  an 
immemorial  one,  and  is  protected  by  all 
courts."  Atchison,  T.  d  8.  F.  R.  Co.  v. 
Long,  46  Kan.  701,  702,  26  Am.  St.  Rep. 
165,  27  Pac.  182,  183.  "  An  owner  of  land 
has  a  right  to  change  the  channel  and  divert 
the  water  in  a  stream  flowing  through  his 
land,  providing  that  he  returns  the  water  to 
the  original  channel  before  it  reaches  the 
land  of  the  proprietor  below."  Missouri,  P. 
R.  Co.  v.  Keys,  55  Kan.  205,  49  Am.  St.  Rep. 
249,  40  Pac.  275.  "  The  plaintiffs  in  error 
had  a  right  to  confine  the  waters  of  the 
creek  to  the  channel,  and,  to  accomplish 
that,  were  entitled  to  build  cribs  or 
barriers  along  the  south  bank  of  the  creek, 
in  order  to  protect  their  property  from  the 
overflow  and  waste.  This  must  be  done, 
however,  in  such  a  way  as  not  to  interfere 
with  the  rights  of  others.  They  cannot 
build  and  maintain  structures  which  will 
change  the  channel  of  the  stream,  or  pro- 
ject the  water  against  and  upon  the  prop- 
erty of  another  in  such  a  way  as  will  re- 
sult in  substantial  injury  to  either  an 
owner  upon  the  opposite  side  of  the  stream 
or  those  above  or  below."  Parker  v.  Atchi- 
son, 58  Kan.  29,  36,  48  Pac.  631,  634. 

It  is  an  essential  characteristic  of  the 
common  law  that  it  exists  for  all  the  peo- 
ple, and  has  regard  for  their  solidarity  of 
interest  as  an  integral  whole.  As  one  of  the 
ablest  publicists  of  the  last  century  has 
said :  "  A  common  law,  to  be  a  real  ad- 
vantage to  the  people,  must  be  a  general 
law;  and  the  judicial  organism  must  con- 
tain that  organic  arrangement  by  which 
confusion  and  consequent  insecurity  are 
prevented.  Without  it,  the  common  law, 
as  any  other  system  of  law,  ceases  propor- 
tionately to  be  a  protection  of  the  citizen." 
Lieber,  Civil  Liberty  and  Self-Government, 
211.  The  language  of  the  courts  is  to  the 
same  effect.  "  Our  ancestors  brought  with 
them  the  common  law  or  general  customs 
of  England,  but  none  of  the  particular  cus- 
toms. The  common  law  became  the  law  of 
our  whole  state,  and  gave  the  rule  to  every 
part  of  it."  Harris  v.  Carson,  7  Leigh, 
632,  638,  30  Am.  Dec.  510.  "  Our  ancestors 
who  settled  this  country  were  chiefly  Eng- 
lish, and  brought  with  them  for  their  gov- 
ernment in  the  social  state  the  common 
law  of  England ;  that  is,  the  law  not  passed 
by  any  legislative  authority,  but  which  had 
its  origin  in  consent.  Most  of  our  law  is  of 
this  nature.  Wherever  a  free  people  'con- 
sent and  use  a  certain  rule  or  method  as  a 
law,  such  rule,  etc.,  gives  it  the  power 
of  a  law;  and,  if  it  is  universal,  then  it  is 
the  common  law;  if  particular  to  this  or 
that  place,  then  it  is  custom.'  3  Salk.  112." 
Stimmel  v.   Brown,  7   Houst.    (Del.)    219, 
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224.  30  Atl.  996,  997.  "  The  defendant,  who 
claimed  under  a  re-entry  and  sale  by  the 
proprietors  of  the  town  of  Lebanon,  for  a 
forfeiture  incurred  by  the  nonpayment  of 
rent,  offered  to  give  evidence  of  a  custom  in 
the  said  town  to  proceed  in  the  same  course 
which  the  proprietors  had  taken  in  this 
instance.  This  evidence  the  court  rejected, 
and  I  think  very  properly.  Miserable  will 
be  our  condition  if  property  is  to  depend, 
not  on  the  contract  of  the  parties,  ex- 
pounded by  established  principles  of  law, 
but  on  what  is  called  the  custom  of  particu- 
lar places,  so  that  we  may  have  different 
law  in  every  town  and  village  of  the  com- 
monwealth. There  are,  indeed,  cases  in 
which  the  common  law  of  England  has  not 
been  adopted  in  this  country,  and  in  such 
cases  it  was  necessary  to  show  what  the 
custom  had  been  here;  but  those  were  gen- 
eral customs  pervading  the  whole  state." 
Stoerer  v.  Whitman,  6  Binn.  416,  419. 

What  is  true  of  the  system  must  be  true 
of  each  rule  which  it  embraces;  and  the 
common-law  rules  relating  to  riparian 
rights  became  the  law  of  Kansas  for  every 
stream  within  its  borders. 

It  will  not  be  denied  that  in  every  state 
particular  rules  of  the  common  law  as  it 
existed  in  England  prior  to  the  fourth 
year  of  the  reign  of  James  I.  are  not  con- 
sciously regarded  as  binding,  many  others 
are  consciously  rejected,  and  new  rules,  the 
product  of  American  conditions,  departing 
widely  from  the  English  common  law  in 
fact,  and  quite  indifferent  to  it  in  theory, 
become  established,  and  must  be  recognized 
as  of  controlling  authority.  Rules  of  law 
have  their  birth,  growth,  and  decay,  like 
generations  of  men;  and,  in  order  to  meet 
the  expanding  needs  of  the  inhabitants  of 
the  young  commonwealth,  the  legislature 
enacted  the  statute  of  1868,  continuing  in 
force  the  common  law  only  as  modified  by 
constitutional  and  statutory  law,  judicial 
decisions,  and  the  condition  and  wants  of 
the  people.  But  this  statute  was  not  de- 
signed to  disturb  any  part  of  the  common 
law  which,  because  of  its  adaptability  to  the 
penius  and  needs  of  its  people,  had  become 
the  established  law  of  Kansas.  It  gave 
authority  for  the  neglect  of  all  rules  of  the 
ancient  common  law  which  were  inappli- 
cable to  the  exigencies  of  an  independent, 
self-directing  people,  striving  with  their 
own  peculiar  conditions  and  circumstances, 
but  none  of  those  doctrines  which  already 
had  been  absorbed  and  incorporated  into 
the  legal  system  of  Kansas  were  affected: 
and  no  part  of  the  settled  law  of  the  state 
having  the  common  law  for  its  source  be- 
came exposed  to  repeal,  either  by  the  repeti- 
tion of  infractions  by  individuals  in  partic- 
ular localities  or  by  judicial  legislation 
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based  upon  such  infractions.  If  such  were 
the  case,  there  would  be  little  further  use 
for  a  legislature  in  this  state. 

The  character  of  the  claim  made  for  the 
plaintiff  in  this  action  is  inconsistent  with 
all  accepted  ideas  of  the  nature  of  law.  It 
is  not  pretended  that  the  conditions  and 
wants  of  the  people  in  those  comparatively 
limited  localities  of  the  state  where  irriga- 
tion can  be  practised  with  success  have 
become  paramount  to  the  conditions  and 
wants  of  the  great  body  of  the  population, 
who  have  no  occasion  to  resort  to  that  ex- 
pedient, nor  that  the  rules  relating  to  the 
rights  of  landowners  along  the  banks  of 
water  courses  can  be  totally  effaced  and 
expunged  from  the  law  of  the  state,  and 
the  rules  of  the  arid  states  upon  that  sub- 
ject substituted:  but  the  court  is  asked  to 
relieve  some  of  the  people  from  the  bur- 
den of  the  common  law,  and  declare  cer- 
tain antagonistic  rules  to  be  law  for  them 
only.  Laws  are  not  like  garments  which 
citizen  and  judge  may  put  on  and  off  at 
will.  To  have  the  force  of  law,  a  rule  must 
possess  the  quality  of  uniformity  and  uni- 
versality, and  must  operate  upon  all  mem- 
bers of  the  entire  political  community  af- 
fected by  it  alike.  1  Bl.  Com.  45.  *  The 
right  of  every  individual  to  life,  liberty,  or 
property  must  be  regulated  by  the  same 
rules  that  govern,  every  other  member  of 
the  body  politic  similarly  situated.  Van- 
zant  v.  Waddel.  2  Yerg.  260,  270;  Bank  of 
the  State  v.  Cooper,  2  Yerg.  599,  606,  24 
Am.  Dec.  517:  University  of  Maryland  v. 
William*,  9  Gill  &  J.  365,  412,  31  Am.  Dec. 
72.  A  law  for  a  section  of  the  state  is  not 
a  law  of  the  land;  and  modifications  of  the 
common  law  to  meet  the  conditions  and 
wants  of  individuals  in  localities  would  not 
constitute  modifications  to  meet  the  condi- 
tions and  \yants  of  **  the  people."  Nothing 
less  than  the  welfare  of  the  whole  people 
can  be  considered:  and  the  sovereignty  of 
society  at  large  must  be  behind  the  adoption 
and  enforcement  of  any  rule  or  it  is  not 
law. 

A  single  case — that  of  Seeley  v.  Peterg. 
10  111.  142 — is  cited  as  sustaining  the  view 
that  a  common  law  may  prevail  in  one  part 
of  the  state  and  be  rejected  in  another ;  but 
no  principle  of  that  character  is  discover- 
able from  the  opinion  of  the  court.  It  mere- 
ly holds  that  the  common-law  rule  relat- 
ing to  cattle  running  at  large  is  not  appli- 
cable to  the  condition  and  circumstances  of 
the  people  of  the  state  of  Illinois,  and  hence 
does  not  prevail  there.  It  is  interesting  to 
note  that  this  court  took  a  different  view 
of  the  same  question  when  it  arose  in  this 
state,  and  remarked:  "  The  plaintiffs,  how- 
ever, claim  that  the  common  law  in  this  re- 
spect has  been  abolished  by  the  custom  of 
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the  country  and  by  statute.  As  the  common 
law  has  been  adopted  by  statute,  and  made 
the  paramount  rule  by  express  enactment 
of  the  legislature,  '  any  custom  or  usage  to 
the  contrary  notwithstanding '  [Comp.  Laws 
1862,  p.  678],  we  suppose  it  would  take 
more  than  a  custom  of  the  country  to  re- 
peal it."  Vnion  P.  R.  Co.  v.  Rollins,  5  Kan. 
175,  decided  in  1869.  The  court  might  well 
have  gone  further,  and  said  that  evidence 
of  local  customs  opposed  to  established  legal 
doctrines  will  not  be  received  at  all.  29 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  376.  "  And 
it  is  well  settled  that  usage  cannot  be  al- 
lowed to  subvert  the  settled  rules  of  law. 
Whatever  tends  to  unsettle  the  law,  and 
make  it  different  in  the  different  commu- 
nities into  which  the  state  is  divided,  leads 
to  mischievous  consequences,  embarrasses 
trade,  and  is  against  public  policy."  Barn- 
ard v.  Kellogg,  10  Wall.  383,  391,  19  L.  ed. 
987,  990.  "  To  permit  the  temporary  or 
indolent  usages  of  each  locality  to  control 
contracts  would  be  to  make  contracts  con- 
ceived in  the  same  language,  and  relating 
to  the  same  subject-matter,  mean  one  thing 
in  one  place  and  another  in  another.  A 
contract  for  clearing  land  might  thus  be 
made  to  mean  one  thing  in  Posey  county, 
and  quite  another  in  Steuben  or  Lake.  In 
one  locality  the  word  '  clearing '  might  mean 
to  take  out  the  stumps;  in  another,  to  clear 
off  everything  but  the  stumps;  and  in  an- 
other, to  clear  off  such  timber  as  was  18 
inches  and  under.  And  the  same  contract, 
in  precisely  the  same  words,  would  mean 
each  of  these  things  in  the  respective  local- 
ities. This  would  create  a  body  of  local 
laws  far  more  intricate  and  embarrassing 
in  judicial  investigations  than  the  local 
statutes  with  which  the  state  was  formerly 
inundated.  The  recognition  of  these  local 
usages  is,  as  a  general  rule,  contrary  to  the 
public  policy  of  this  state.  Our  Constitu- 
tion and  judicial  decisions  are  hostile  to 
local  legislation  and  local  customs.  The 
policy  of  the  state  is  to  have  all  her  locali- 
ties a  unit, — the  same  law  and  the  same  rule 
of  decision  prevailing  everywhere  through- 
out the  state.  Perhaps  it  is  not  too  much 
to  say  that  a  good  usage  or  custom  in  this 
state  should,  in  addition  to  the  common- 
law  requisities,  be  shown  to  prevail  all  over 
the  state,  regarded  as  a  single  locality." 
Harper  v.  Pound,  10  Ind.  32,  35.  "  The  gist 
of  the  objection  is  not  that  the  custom  is  in 
contradiction  to  the  express  terms  of  the 
contract;  but  that  it  permits  a  general  rule 
of  law  which  is  applicable  to  the  contract, 
to  be  superseded  by  a  local  rule  adopted  by 
particular  classes  of  men,  and  thus  leads  to 
confusion,  misunderstanding,  and  wrong " 
Dickinson  v.  Qay,  7  Allen,  29,  33,  83  Am. 
Dec.  656.  "If  we  admit  evidence  of  this 
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special  custom,  we  allow  the  law  to  be 
changed  by  the  testimony  of  witnesses,  or 
by  the  soda  dealers  of  Philadelphia." 
Wetherill  v.  Xeilson,  20  Pa.  448,  453,  59 
Am.  Dec.  741.  "  The  introduction  of  such 
proof  would  destroy  everything  like  cer- 
tainty in  contracts,  and  without  attaining 
the  justice  of  the  case  more  effectually  than 
is  done  by  the  rules  of  interpretation  which 
our  predecessors  have  established.  No  wit- 
ness would  be  qualified  to  prove  a  custom 
pervading  the  whole  state,  for  the  knowl- 
edge of  such  transactions  is  generally  con- 
fined to  the  neighborhood.  Besides,  there 
would  be  no  uniformity  of  practice  on  the 
subject.  In  the  eastern  counties,  where  land 
has  nearly  attained  to  its  ultimate  value, 
and  where  the  farms  have  been  reduced  by 
frequent  subdivision,  such  a  thing  as  giv- 
ing in  the  allowance,  or  selling  in  any  other 
way  than  by  s'trict  measure,  is  unknown. 
The  consequence  of  suffering  the  interpreta- 
tion of  the  contract  to  be  affected  by  parol 
evidence  would  be  that,  in  place  of  the  prac- 
tice '  of  the  country,'  we  should  have  the 
practice  of  each  county,  and  an  interpreta- 
tion peculiar  to  each.  On  the  mischief  to 
be  apprehended  from  a  state  of  such  con- 
fusion it  is  unnecessary  to  dilate."  Paull  v. 
Lewis,  4  Watts,  402,  404.  "  In  Rankin  V. 
American  Ins.  Co.  1  Hall,  619,  it  was 
thought  to  be  well  settled  that  a  usage  could 
never  be  set  up  to  contradict  a  rule  of  law. 
.  .  .  The  s£me  rule  applies  where  usage 
is  offered  to  oppose  or  alter  a  general  prin- 
ciple or  rule  of  law,  and,  upon  a  given  state 
of  facts,  make  the  legal  rights  or  liabilities 
of  the  parties  other  than  they  are  by  the 
common  law.  .  .  .  Whatever  tends  to 
unsettle  the  law  and  make  it  different  in 
different  portions  of  the  state  would  lead  to 
mischievous  consequences,  and  be  against 
public  policy  (Thompson  v.  Ashton,  14 
Johns.  317)  ;  and  so  it  has  been  frequently 
held."  Corn  Exch.  Bank  v.  Nassau  Bank, 
91  X.  Y.  74,  81,  43  Am.  Rep.  655.  "A 
rule  of  law  can  never  be  subverted  by  local 
custom,  and,  infso  far  as  it  holds  otherwise, 
the  case  of  Debbs  v.  State,  43  Tex.  650,  is 
overruled.  The  trial  court  in  this  case  prop- 
erly rejected  evidence  to  the  effect  that  a 
general  custom  in  the  county  of  the  offense 
gave  to  anyone  the  right  to  kill  all  un- 
marked hogs  over  twelve  months  old  found 
on  the  range."  Lawrence  v.  State,  20  Tex. 
App.  536.  "  A  right  by  custom  to  maintain 
a  building  or  permanent  structure  upon  the 
land  of  another  could  not  be  acquired." 
Atty.  Qen.  ex  rel.  Adams  v.  Tarr,  148  Mass. 
309,  2.  L.  R.  A.  87,  19  X.  E.  358.  "  Equally 
immaterial,  as  we  think,  is  the  matter  of 
custom  among  coal  operators  in  the  Hock- 
ing valley,  and  the  surrounding  mining 
districts  near  thereto,  of  depositing  slack 
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and  refuse  on  their  own  lands,  when  such 
custom  is  invoked  to  justify  deposits  so 
placed  as  to  naturally  allow  them  to  wash 
down,  to  the  injury  of  lands  lying  below 
them.  The  rights  of  the  plaintiff  to  the  un- 
interrupted use  of  his  land  and  the  unim- 
paired use  of  the  water  of  Monday  creek 
being  secured  to  him  by  the  common  law, 
how  is  it  possible  that  a  custom  can  de- 
prive him  of  them?  Why  should  a  usage, 
the  effect  of  which,  if  recognized,  is  to  per- 
mit one  man  to  take  from  another  his  prop- 
erty rights  without  compensation,  be  sanc- 
tioned? If  it  be  assumed  that  the  custom 
is  a  general  one,  then  it  is  part  of  the  com- 
mon law  itself;  and  there  would  be  pre- 
sented an  instance  of  two  rules  of  law, 
equally  binding,  and  yet  wholly  inconsistent 
the  one  with  the  other.  If  it  be  claimed 
that  the  custom  is  a  particular  one,  then 
we  have  the  anomaly  of  a  landowner's  com- 
mon-law right  in  his  land  taken  from  him 
by  a  usage  of  a  particular  trade,  established 
by  strangers,  which  it  is  not  pretended  he 
has  ever  been  cognizant  of,  much  less  as- 
sented to.  To  have  affected  the  plaintiff,  the 
custom  must  have  been  shown  to  be  reason- 
able and  certain,  known  to  him,  or  to  have 
been  so  general  and  well  established  that 
knowledge  would  be  presumed,  peaceably  ac- 
quiesced in,  and  not  unjust,  oppressive,  or 
in  conflict  with  an  established  rule  of  pub- 
lic policy,  llie  alleged  custom  possessed 
scarcely  one  of  these  attributes.  Even 
though  it  had  been  common  throughout  the 
state,  it  would  not  avail.  A  usage  which 
is  not  according  to  law,  though  universal, 
cannot  be  set  up  to  control  the  law.  Meyer 
v.  Dresser,  16  C.  B.  N.  S.  646;  Stoever  v. 
Whitman,  6  Binn.  416;  Inglebright  v.  Ham- 
mond, 19  Ohio,  337,  53  Am.  Dec.  430." 
Columbus  A  H.  Coal  &  I.  Co.  v.  Tucker,  48 
Ohio  St.  41,  12  L.  R.  A.  677,  580,  29  Am.  St. 
Rep.  528,  26  N.  E.  630.  See  also,  13  L.  R. 
A.  438,  note,  11  Am.  St.  Rep.  632,  note. 

If  the  position  of  the  plaintiff  were  cor- 
rect, all  the  evils  pointed  out  by  these  cases 
would  follow.  Geography  would  become  the 
determining  factor  of  law.  If  the  analogy 
of  the  statute  of  1891  should  be  followed, 
and  the  99th  meridian  should  be  declared  to 
be  a  dividing  line,  appropriators  on  the  west 
might  take  all  the  water  from  the  innumer- 
able streams  crossed  by  that  line,  and  leave 
the  riparian  rights  of  landowners  on  the 
east  to  attach  to  dry  beds  only.  If  an  in- 
definitely bounded  arid  region  should  be  rec- 
ognized, the  existence  of  law  must  depend 
upon  the  verdict  of  a  jury  as  to  the  charac- 
ter of  the  locality.  Such  a  verdict,  at  best, 
could  represent  nothing  more  substantial 
than  an  opinion  upon  matters  about  which 
men  differ.  Climate  would  become  material, 
and  the  line,  no  doubt,  would  shift  back- 
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ward  and  forward  across  the  state,  follow- 
ing successions  of  wet  and  dry  seasons  -,  and 
a  person  having  the  rights  of  a  riparian 
owner  one  year  might  find  the  water  of  his 
stream  subject  to  appropriation  the  next. 
Other  anomalous  facts  incompatible  with 
any  rational  system  of  laws  and  subversive 
of  accepted  notions  of  societary  rights 
might  be  adverted  to.  Besides  all  this,  if 
the  sectional  doctrine  contended  for  were 
open  to  recognition,  it  could  have,  at  best, 
only  a  limited  operation,  even  in  the  west- 
ern part  of  the  state,  where  the  plaintiff's 
land  lies.  The  Union  Pacific  railroad  was 
completed  to  Sheridan  on  August  22,  1868, 
before  the  statute  of  1868  took  effect.  It  is 
a  matter  of  common  knowledge  that  the 
shrewd  acquisition  of  much  desirable  land 
along  the  water  courses  preceded,  accom- 
panied, and  followed  the  building  of  that 
road,  and  to  all  such  tracts  the  common- 
law  rules  respecting  riparian  rights  at- 
tached. The  14th  Amendment  to  the  Con- 
stitution of  the  United  States  was  promul- 
gated July  28,  1868.  After  that,  neither 
custom,  judicial  decision,  nor  legislative  en- 
actment could  destroy  the  vested  rights  of 
those  who  were  then  proprietors  of  land  on 
the  banks  of  streams.  More  than  this,  a 
change  in  the  Constitution  itself  could  not 
abrogate  them.  "  Section  210  of  the  Con- 
stitution provides  that  '  all  flowing  streams 
and  natural  water  courses  shall  forever  re- 
main property  of  the  state  for  mining,  irri- 
gation, and  manufacturing  purposes.*  .  .  . 
At  common  law,  the  owner  of  land  through 
which  a  nonnavigable  stream  flowed  was 
possessed  of  the  title  to  the  bed  of  the 
stream,  as  well  as  the  right  to  a  reasonable 
use  of  the  water.  The  land  under  the  water 
was  his.  The  right  to  a  reasonable  use  of 
the  stream  was  as  much  his  property  as  the 
land  itself.  The  course  of  the  stream  could 
not  be  so  diverted  as  to  cause  it  to  cease  to 
flow  in  its  accustomed  channel  upon  his 
property.  Gould,  Water,  §  4;  Angell, 
Watercourses,  §§  1-4;  Green  Bay  d  M. 
Canal  Co.  v.  Kaukauna  Water  Power  Co. 
90  Wis.  370,  28  L.  R.  A.  443,  48  Am.  St. 
Rep.  937,  61  N.  W.  1121,  and  63  N.  W. 
1019,  and  cases  cited.  Those  doctrines  of 
the  common  law  were  in  force  in  the  terri- 
tory of  Dakota  at  the  time  of  the  adoption 
of  the  Constitution  of  this  state.  By 
virtue  of  them  the  riparian  owners  in  the 
territory  were  vested  with  the  specified 
property  rights  in  the  bed  of  all  natural 
water  courses,  and  in  the  water  itself. 
Such  rights  were  under  the  protection  of 
the  14th  Amendment  to  the  Federal  Con- 
stitution, whicli  protects  property  against 
all  state  action  that  does  not  constitute  due 
process  of  law.  It  follows  that  5  210  of  the 
State  Constitution  would  itself  be  unconsti- 
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tutional,  in  so  far  as  it  attempted  to  de- 
stroy those  vested  rights  of  property,  if  it 
should  by  construction  be  given  a  scope  suf- 
ficiently wide  to  embrace  such  matters." 
Bigelow  v.  Draper,  6  N.  D.  152,  162,  69  N. 
W.  570,  573. 

After  a  most  thorough  and  exhaustive 
consideration  of  this  subject,  the  supreme 
court  of  Nebraska  reached  a  conclusion  to- 
ward which  all  the  foregoing  discussion 
tends.  In  the  case  of  Crawford  Co.  v.  Hath- 
atcay  (Crawford  Co.  v.  Hall)  67  Neb.  325, 
60  L.  R.  A.  889,  93  N.  W.  781,  785,  it  is 
said:  "In  solving  the  problems  arising 
in  the  development  of  this  most  important 
industry,  and  extending  to  it  all  legitimate 
encouragement  and  recognition  which  may 
properly  come  from  the  judiciary,  we  can- 
not lose  sight  of  the  fundamental  principles 
which  should  control  our  action,  and  govern 
in  the  disposition  of  all  matters  coming 
before  the  court  for  adjudication.  Property 
rights,  when  vested,  must  be  jealously 
guarded  and  upheld,  or  we  do  violence  to 
the  most  rudimentary  principles  of  justice. 
Admitting,  for  the  sake  of  argument,  that 
the  law  of  public  ownership  of  waters  and 
the  right  of  appropriation  thereof  for  bene- 
ficial use  by  individual  citizens  and  corpora- 
tions is  preferable  to  the  private  ownership 
of  riparian  proprietors  in  the  western  por- 
tion of  the  state,  where  irrigation  is  neces- 
sary, it  is  at  once  obvious  that  these  con- 
ditions can  be  held  to  apply  only  to  a  por- 
tion of  the  state,  and  in  fact  to  a  lesser 
area  than  where  irrigation  is  proven  to  be 
not  essential  to  successful  agriculture.  As 
is  pertinently  said  in  the  first  opinion  (60 
Neb.  762,  84  N.  W.  273)  :  '  But  can  anyone 
tell  at  what  particular  point  in  the  state 
the  common-law  rule  applicable  to  riparian 
owners  would  cease,  and  the  rule  said  to  be 
better  applicable  to  the  less-favored  por- 
tions of  the  state  would  begin?  Such  a  rule 
would  merely  tend  to  breed  "  confusion 
worse  confounded,"  and  would  be  an  as- 
sumption of  legislative  powers  by  this  court 
inhibited  by  the  Constitution.' " 

While  the  common-law  doctrine  respect- 
ing riparian  rights  is  fundamental  in  the 
jurisprudence  of  this  state,  it  has  been  mod- 
ified by  various  statutes  enacted  for  the 
laudable  purpose  of  encouraging  irrigation. 
A  list  of  all  the  statutes  in  any  way  refer- 
ring to  the  subject  of  irrigation  follows: 
"Gen.  Stat.  1868,  art.  2,  chap.  23,  subdiv. 
34,  §  5,  authorizing  the  formation  of  cor- 
porations for  the  construction  and  mainte- 
nance of  canals  for  irrigation  or  manufact- 
uring purposes,"  Laws  1872,  chap.  105,  p. 
241,  amending  the  section  just  referred  to, 
so  as  to  provide  for  the  formation  of  corpor- 
ations for  the  construction  and  maintenance 
of  dams  and  canals  for  waterworks,  irriga- 
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tion,  or  manufacturing  purposes.  Laws 
1885,  chap.  133,  p.  205,  creating  liens  for  ir- 
rigators. Laws  1885,  chap.  134,  p.  206,  pre- 
scribing punishment  for  injuries  to  irrigat- 
ing canals.  Laws  1886,  chap.  115,  §  1,  p. 
154,  of  which  is  as  follows:  "The  right 
to  the  use.  of  running  water  flowing  in  a 
river  or  stream  in  this  state,  for  the  pur- 
poses of  irrigation,  may  be  acquired  by  ap- 
propriation. As  between  appropriators,  the 
first  one  in  time  is  the  first  in  right."  Laws 
1889,  chap.  165,  p.  239,  enabling  irrigating 
ditch  and  canal  companies  to  condemn 
rights  of  way.  Laws  1891,  chap..  133,  p. 
223,  declaring  that,  in  all  that  portion  of 
the  state  of  Kansas  situated  west  of  the 
99th  meridian,  all  natural  waters,  whether 
standing  or  running,  and  whether  surface 
or  subterranean,  shall  be  devoted,  first,  to 
purposes  of  irrigation  uses;  and,  secondly, 
to  other  industrial  purposes;  and  may  be  di- 
verted from  natural  beds,  basins,  or  chan- 
nels for  such  purposes.  Laws  1895,  chap. 
162,  p.  300,  creating  a  board  of  irrigation, 
and  authorizing  certain  experiments.  Laws 
1899,  chap.  95,  p.  191,  authorizing  the  ap- 
propriation of  lands  for  irrigation  purposes. 
Laws  1899,  chap.  151,  p.  316,  authorizing 
the  condemnation  of  land  by  irrigation, 
canal,  or  reservoir  companies.  From  these 
statutes  it  will  be  observed  that  the  diver- 
sion and  appropriation  of  water  to  bene- 
ficial uses  has  been  recognized  to  be  a  public 
use,  and  the  right  of  eminent  domain  may 
be  invoked  for  the  purposes  sought  to  be  ac- 
complished. But  manifestly  proceedings 
under  these  statutes  cannot  operate  to  the 
destruction  of  previously  vested  common- 
law  rights.  Property  in  the  flow  of  water 
acquired  under  the  old  system  is  protected 
by  the  Constitution  of  the  United  States, 
and  can  be  condemned  for  public  uses  only 
under  the  same  restrictions  as  apply  to  the 
taking  of  other  private  property  for  public 
uses.  See  quotation  from  Emporia  v. 
Soden,  25  Kan.  588,  37  Am.  Rep.  265.  Any 
other  interpretation  of  the  statutes  would 
render  them  void. 

On  July  26,  1866,  the  Congress  of  the 
United  States  passed  an  act  which  reads  as 
follows:  "  Whenever,  by  priority  of  posses- 
sion, rights  to  the  use  of  water  for  mining, 
agricultural,  manufacturing,  or  other  pur- 
poses have  vested  and  accrued,  and  the  same 
are  recognized  and  acknowledged  by  the 
local  customs,  laws,  and  the  decisions  of 
courts,  the  possessors  and  owners  of  such 
vested  rights  shall  be  maintained  and  pro- 
tected in  the  same ;  and  the  right  of  way  for 
the  construction  of  ditches  and  canals  for 
the  purposes  herein  specified  is  acknowl- 
edged and  confirmed;  but  whenever  any  per- 
son, in  the  construction  of  any  ditch  or 
canal,  injures  or  damages  the  possession  of 


986 


Kansas  Supreme  Court. 


Apr.. 


any  settler  on  the  public  domain,  the  party 
committing  such  injury  or  damage  shall  be 
liable  to  the  party  injured  for  such  in- 
jury or  damage."  U.  S.  Rev.  Stat.  § 
2339,  U.  S.  Comp.  Stat.  1901,  p.  1437. 
On  July  9,  1870,  this  law  was  supple- 
mented by  another,  as  follows:  "  All 
patents  granted,  or  pre-emption  or  home- 
steads allowed,  shall  be  subject  to  any 
vested  and  accrued  water  rights,  or  rights 
to  ditches  and  reservoirs  used  in  connection 
with  such  water  rights,  as  may  have  been 
acquired  under  or  recognized  by  the  pre- 
ceding section."  U.  S.  Rev.  Stat.  §  2340,  U. 
S.  Comp.  Stat.  1901,  p.  1437.  The  customs 
referred  to  in  the  act  of  1866  are  the  cus- 
toms alluded  to  in  the  history  of  the  doc- 
trine of  appropriation  already  given.  In 
the  case  of  Atchison  v.  Peterson,  20  Wall. 
507-512,  22  L.  ed.  414-416,  after  stating 
the  common  law,  Mr.  Justice  Field  said: 
"  This  equality  of  right  among  all  the  pro- 
prietors on  the  same  stream  would  have 
been  incompatible  with  any  extended  diver- 
sion of  the  water  by  one  proprietor,  and  its 
conveyance  for  mining  purposes  to  points 
from  which  it  could  not  be  restored  to  the 
stream.  But  the  government  being  the  sole 
proprietor  of  all  the  public  lands,  whether 
bordering  on  streams  or  otherwise,  there 
was  no  occasion  for  the  application  of  the 
common-law  doctrine  of  riparian  proprietor- 
ship with  respect  to  the  waters  of  those 
streams.  The  government,  by  its  silent  ac- 
quiescence, assented  to  the  general  occupa- 
tion of  the  public  lands  for  mining';  and, 
to  encourage  their  free  and  unlimited  use 
for  that  purpose,  reserved  such  lands  as 
were  mineral  from  sale  and  the  acquisi- 
tion of  title  by  settlement.  And  he  who  first 
connects  his  own  labor  with  property  thus 
situated  and  open  to  general  exploration 
does,  in  natural  justice,  acquire  a  better 
right  to  its  use  and  enjoyment  than  others 
who  have  not  given  such  labor.  So  the 
miners  on  the  public  lands  throughout  the 
Pacific  states  and  territories,  by  their  cus- 
toms, usages,  and  regulations,  everywhere 
recognized  the  inherent  justice  of  this  prin- 
ciple; and  the  principle  itself  was  at  an 
early  period  recognized  by  legislation,  and 
enforced  by  the  courts  in  those  states  anj} 
territories."  As  already  shown,  such  prac- 
tices are  alien  to  the  history  of  this  state. 
Prior  to  the  statute  of  1886  there  wTas  no 
recognition  in  this  Rtate  of  rights  to  the 
use  of  water  by  priority  of  possession. 
Local  customs  to  that  effect  were  invalid; 
decisions  of  this  court  (notably,  that  of 
flhamleffer  v.  Council  Grove  Peerless  Mill 
Co.,  rendered  early  in  1877)  were  based 
upon  contrary  principles;  and  the  legisla- 
ture had  been  content  to  accept  the  court's 
interpretation  of  the  law.  Therefore,  be- 
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fore  that  time  there  could  be  no  ".vested 
and  accrued  water  rights"  to  be  protected 
by  the  acts  of  Congress  referred  to.  With 
tne  enactment  of  the  statute  of  1886  the 
policy  of  the  state  with  reference  to  the 
appropriation  of  water  for  irrigation  pur 
poses  changed,  and  rights  of  the  character 
referred  to  might  accrue  and  vest.  In 
Farnham  on  Waters,  vol.  3,  p.  2053  ( a  sound 
and  capable  guide  upon  this  entire  subject ) , 
it  is  said :  "  As  appears  from  the  above 
principles,  the  law  of  the  states  in  which 
riparian  rights  have  not  been  abolished  is 
that,  so  long  as  the  land  and  water  belong 
to  the  government,  the  first  one  who  makes 
use  of  the  water  has  the  better  right  to  it, 
of  which  he  cannot  be  deprived  by  a  subse- 
quent grant  of  the  riparian  land  to  private 
owners;  but  that  when  the  land  along  the 
stream  passes  into  private  ownership,  the 
right  to  make  appropriations  of  water 
ceases,  and  all  future-acquired  rights  must 
be  determined  by  the  common  law."  That 
the  doctrine  of  appropriation  may  exist 
in  the  same  state  with  the  doctrine  of  ripa- 
rian rights  has  been  demonstrated  in  the 
case  of  Crawford  Co.  v.  Hathaway  {Crate- 
ford  Co.  v.  Hall)  67  Neb.  325,  60  L.  R.  A. 
889,  93  N.  W.  781. 

From  the  history  of  the  titles  to  land  ri- 
parian to  Rose  creek  given  above,  it  is  ap- 
parent that  the  plaintiff  can  claim  noth- 
ing under  the  acts  of  Congress  of  1866  and 
1870. 

The  authorities  are  unanimous  to  the 
effect  that  the  use  of  water  for  irrigation 
is  one  of  the  common-law  rights  of  a  ripa- 
rian proprietor.  3  Farnham,  Waters,  p. 
1895,  17  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
487.  The  restrictions  upon  the  use  of  water 
for  irrigation,  after  the  primary  uses  for 
quenching  thirst  and  for  domestic  require- 
ments are  subserved,  are  those  which  jus- 
tice and  equity  suggest.  In  all  cases  the 
use  must  be  reasonable,  and  the  right  of 
each  must  be  exercised  with  due  regard  for 
the  equal  Tights  of  others.  The  general 
rules  upon  the  subject  were  stated  by  Chief 
Justice  Shaw  in  the  case  of  Elliot  v.  Fitch- 
burg  R.  Co.  10  Cush.  191,  57  Am.  Dec.  85, 
decided  in  1852,  as  follows:  "  The  right 
to  flowing  water  is  now  well  settled  to  be  a 
right  incident  to  property  in  the  land:  it  is 
a  right  publici  juris,  of  such  character  that, 
whilst  it  is  common  and  equal  to  all 
through  whose  land  it  runs,  and  no  one  can 
obstruct  or  divert  it,  yet,  as  one  of  the  bene- 
ficial gifts  of  Providence,  each  proprietor 
has  a  right  to  a  just  and  reasonable  use  of 
it  as  it  passes  through  his  land;  and  so 
long  as  it  is  not  wholly  obstructed  or  di- 
verted, or  no  larger  appropriation  of  the 
water  running  through  it  is  made  than  a 
just  and  reasonable  use.  it  cannot  be  said  to 
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he  wrongful  or  injurious  to  a  proprietor 
lower  down.  What  is  such  a  just  and  rea- 
sonable use  may  often  be  a  difficult  question, 
depending  on  various  circumstances.  To 
take  a  quantity  of  water  from  a  large  run- 
ning stream  for  agriculture  or  manufactur- 
ing purposes  would  cause  no  sensible  or 
practicable  diminution  of  the  benefit,  to  the 
prejudice  of  a  lower  proprietor;  whereas, 
taking  the  same  quantity  from  a  small 
running  brook  passing  through  many  farms 
would  be  of  great  and  manifest  injury  to 
those  below,  who  used  it  for  domestic  sup- 
ply or  watering  cattle;  and  therefore  it 
would  be  an  unreasonable  use  of  the  water ; 
and  an  action  would  lie  in  the  latter  case, 
and  not  in  the  former.  It  is,  therefore,  to  a 
considerable  extent,  a  question  of  degree; 
still  the  rule  is  the  same, — that  each 
proprietor  has  a  right  to  a  reasonable  use 
of  it,  for  his  own  benefit,  for  domestic  use 
and  for  manufacturing  and  agricultural 
purposes.  .  .  .  That  a  portion  of  the 
water  of  a  stream  may  be  used  for  the 
purpose  of  irrigating  land  we  think  is  well 
established  as  one  of  the  rights  of  the 
proprietors  of  the  soil  along  or  through 
which  it  passes.  Yet  a  proprietor  cannot, 
under  color  of  that  right,  or  for  the  actual 
purpose  of  irrigating  his  own  land,  wholly 
abstract  or  divert  the  water  course,  or  take 
such  an  unreasonable  quantity  of  water,  or 
make  such  unreasonable  use  of  it,  as  to 
deprive  other  proprietors  of  the  substantial 
benefits  which  they  might  derive  from  it 
if  not  diverted  or  used  unreasonably. 
.  .  .  This  rule  that  no  riparian  pro- 
prietor can  wholly  abstract  or  divert  a 
water  course,  by  which  it  would  cease  to  be 
a  running  stream,  or  use  it  unreasonably 
in  its  passage,  and  thereby  deprive  a 
lower  proprietor  of  a  quality  of  his  prop- 
erty, deemed,  in  law,  incidental  and  benefi- 
cial, necessarily  flows  from  the  principle 
that  the  right  to  the  reasonable  and  bene- 
ficial use  of  a  running  stream  is  common  to 
all  the  riparian  proprietors,  and  so  each  is 
bound  so  to  use  his  common  right  as  not 
essentially  to  prevent  or  interfere  with  an 
equally  beneficial  enjoyment  of  the  com- 
mon right  by  all  the  proprietors.  .  .  . 
The  right  to  the  use  of  flowing  water  is 
publici  juris,  and  common  to  all  the  ripa- 
rian proprietors.  It  is  not  an  absolute 
and  exclusive  right  to  all  the  water  flowing 
past  their  land,  so  that  any  obstruction 
would  give  a  cause  of  action;  but  it  is  a 
right  to  the  How  and  enjoyment  of  the 
water,  subject  to  a  similar  right  in  all  the 
proprietors,  to  the  reasonable  enjoyment  of 
the  same  gift  of  Providence.  It  is,  there- 
fore, only  for  an  abstraction  and  depriva- 
tion of  this  common  benefit,  or  for  an  un- 
reasonable and  unauthorized  use  of  it,  that 
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an  action  will  lie/'  The  fairness  and 
equality  of  right  between  owner  and  owner 
here  proposed  must  commend  themselves  to 
all  considerate  persons. 

Some  of  the  matters  to  be  taken  into 
consideration  in  applying  the  rules  sug- 
gested are  enumerated  in  the  case  of  Harris 
v.  Harrison,  93  Cal.  676,  681,  29  Pac.  325, 
326,  as  follows:  "The  larger  the  number 
of  riparian  proprietors  whose  rights  are  in- 
volved, the  greater  will  be  the  difficulty  of 
adjustment.  In  such  a  case  the  length  of 
the  stream,  the  volume  of  water  in  it,  the 
extent  of  each  ownership  along  the  banks, 
the  character  of  the  soil  owned  by  each 
contestant,  the  area  sought  to  be  irrigated 
by  each, — all  these  and  many  other  con- 
siderations must  enter  into  the  solution  of 
the  problem;  but  one  principle  is  surely 
established,  namely,  that  no  proprietor  can 
absorb  all  the  water  of  the  stream  so  as  to 
allow  none  to  flow  down  to  his  neighbor." 
It  might  occur  that  a  riparian  proprietor 
could  not  irrigate  his  land  successfully; 
but  he  could  not  on  that  account  deprive 
others,  more  advantageously  situated,  of 
the  privilege,  provided,  of  course,  his  own 
reasonable  uses  of  the  water  were  not  im- 
paired. "  The  mere  fact  that  the  riparian 
proprietor  is  deprived  of  the  full  flow  of  the 
stream  adjacent  to  his  land  would  furnish 
no  basis  for  compensatory  damages. 
Merely  diminishing  the,  volume  of  water  in 
the  stream  would  not  deprive  the  owner 
of  property,  for  which  he  could  lay  claim  to 
a  pecuniary  compensation.  At  most,  the 
naked  right  to  the  full  flow  of  the  stream, 
and  its  loss  by  diminishing  the  volume  of 
water  when  appropriated  for  irrigation 
purposes,  could  result  only  in*  damnum 
absque  injuria.  In  order  to  entitle  the 
riparian  owner  to  compensation,  he  must 
suffer  in  actual  loss  or  injury  to  the  use 
of  the  water  which  the  law  recognizes  as 
belonging  to  him,  and  to  deprive  him  of 
which  is  to  take  from  him  a  substantial 
property  right.  It  is  for  an  interference 
with  or  injury  to  his  usufructuary  estate 
in  the  water,  for  which  compensation  may 
rightfully  be  claimed  where  the  water  of 
the  stream  is  diverted  and  appropriated  for 
the  use  of  irrigation.  It  is  such  a  taking 
of  or  damage  to  property  as  materially 
and  substantially  depreciates  the  value  of 
the  real  estate  of  which  it  forms  a  part." 
Crawford  Co.  v.  Hathaway  {Crawford  Co.  v. 
Hall)  67  Xeb.  325,  60  L.  R.  A.  889,  93  X. 
W.  781.  In  other  words,  a  diminution  of 
the  flow  of  water  over  riparian  land,  caused 
by  its  use  for  irrigation  purposes  by  upper 
riparian  proprietors,  occasions  no  injury 
for  which  damage  may  be  allowed,  unless 
it  results  in  subtracting  from  the  value  of 
the  land  by  interfering  with  the  reasonable 
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uses  of  the  water  which  the  landowner  is 
able  to  enjoy.  In  3  Farnham  on  Waters,  p. 
1903,  it  is  said:  "  All  conceptions  of  ripa- 
rian land  lead  to  the  conclusion  that  it  is 
land  which  is  tributary  to  and  lying  along 
a  water  course ;  and  as  soon  as  the  '  divide ' 
is  passed,  and  the  watershed  of  another 
stream  is  reached,  the  land  cannot  be  re- 
garded as  riparian  with  reference  to  the 
former  stream.  And  since  the  right  to 
irrigate  depends  upon  the  land  being  ripa- 
rian, the  destruction  of  the  riparian  char- 
acter destroys  the  right  to  irrigate." 
Within  these  limits,  the  principles  of 
equality  of  right  announced  above  should 
control  the  use  of  water  for  irrigation  pur- 
poses by  those  whose  land  is  affected  by  the 
presence  of  the  stream,  irrespective  of  the 
accidental  matter  of  governmental  subdivi- 
sions of  the  land.  "  It  would  seem,  there- 
fore, that  any  person  owning  land  which 
abuts  upon  or  through  which  a  natural 
stream  of  water  flows  is  a  riparian  pro- 
prietor, entitled  to  the  rights  of  such, 
without  regard  to  the  extent  of  his  land, 
or  from  whom  or  when  he  acquired  his  title. 
The  fact  that  he  may  have  procured  the 
particular  tract  washed  by  the  stream  at 
one  time,  and  subsequently  purchased  land 
adjoining  it,  will  not  make  him  any  the 
less  a  riparian  proprietor,  nor  should  it 
alone  be  a  valid  objection  to  his  using  the 
water  on  the  land  last  acquired.  The  only 
thing  necessary  to  entitle  him  to  the  right 
of  a  riparian  proprietor  is  to  show  that  the 
body  of  land  owned  by  him  borders  upon  a 
stream.  This  being  established,  the  law 
gives  to  him  certain  rights  in  the  water, 
the  extent  of  which  is  limited  and  controlled 
less  by  the  area  of  his  land  than  by  the 
volume  of  water,  and  the  effect  of  its  use 
upon  the  rights  of  other  riparian  pro- 
prietors. 3y  virtue  of  the  ownership  of 
land  in  proximity  to  the  stream  he  is  en- 
titled to  a  reasonable  use  of  the  water, 
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which  is  defined  as  'any  use  that  does  not 
work  actual,  material,  and  substantial  dam- 
age to  the  common  right  which  each  pro- 
prietor has,  as  limited  and  qualified  by  the 
precisely  equal  right  of  every  other  pro- 
prietor.' "  Jones  v.  Conn,  39  Or.  30,  54  L. 
R.  A.  630,  634,  87  Am.  St.  Rep.  634,  64  Pac. 
855,  65  Pac.  1068. 

The  judgment  in  favor  of  the  plaintiff 
cannot  be  justified  on  the  ground  of  pre- 
scription. Her  acceptance  and  use  of  water 
flowing  down  Rose  creek  to  her  land  in- 
volved the  exercise  of  a  right  which  she 
herself  possessed  without  encroachment 
upon  the  rights  of  upper  proprietors,  and 
they  lost  all  property  in  the  water  when 
it  left  their  land.  Hence  her  conduct  lacked 
the  adversary  quality  necessary  to  the 
foundation  of  prescriptive  rights.  3  Farn- 
ham, Waters,  p.  2009;  Crawford  Co.  v. 
Hathaicay  {Crawfor*  Co.  v.  Hall)  67  Neb. 
325,  60  L.  R.  A.  909,  93  N.  W.  781.  Nor 
can  any  of  the  upper  riparian  proprietors 
in  this  case  claim  prescriptive  rights 
against  any  of  their  neighbors  below,  since 
from  the  findings  of  fact  it  appears  that 
until  quite  recently  there  has  been  water 
enough  for  all.  "  Where  it  appears  that 
defendant's  use  of  the  water  of  a  stream  for 
irrigation  purposes  was  not  so  extensive  as 
to  render  the  water  supply  of  plaintiff,  a 
lower  riparian  owner,  insufficient,  such  use 
by  defendant  is  not  so  adverse  to  plain- 
tiff's right  as  to  form  a  basis  for  a  claim 
of  title  by  adverse  user.  North  Powder 
Mill.  Co.  v.  Coughanour,  34  Or.  9,  54  Pac. 
223,  cited."  Boyce  v.  Cupper,  37  Or.  256, 
61  Pac.  642.  See  also  3  Farnham,  Waters, 
p.  2009. 

The  judgment  of  the  District  Court  is 
reversed,  and  the  cause  is  remanded,  with 
direction  to  enter  judgment  against  the 
plaintiff  for  costs. 

All  the  Justices  concur. 


1905. 


Post  v.  United  States. 


089 


UNITED  STATES   CIRCUIT  COURT  OF  APPEALS,  FIFTH  CIRCUIT. 


Helen  W.   POST,  Plff.  in  Err., 

v. 

UNITED  STATES. 

(135  Fed.  1.) 

1*  A  mere  allegation  In  an  Indictment 
for  having*  devised  a  scheme  to  de- 
fraud by  the  use  of  the  United  States 
mall,  in  violation  of  the  acts  of  Congress 
upon  that  subject,  that  defendant  was  en- 
gaged In  the  business  of  mental  healing,  Is 
not  an  allegation  of  a  "  scheme  or  artifice  to 
defraud/'  within  the  meaning  of  the  3tatute. 

2.  The  intent  not  to  administer  the 
advertised  treatment  is  a  material 
part  of  an  indictment  against  a  mental 
healer  for  fraudulent  use  of  the  United 
States  mails,  which  charges  the  Intent  to 
receive     money     from     correspondents     for 

*  treatment,  without  intending  to  "  administer 
any  treatment,"  and  must  be  proved  to 
warrant  a  conviction. 

3.  One  practising  mental  healing-  In 
good  faith  and  without  positive  in- 
tent to  defraud,  under  the  belief  that  he 
has  the  power  to  effect  cures  in  that  manner, 
cannot  be  convicted  of  fraudulent  use  of  the 
United  States  mall  in  sending  circulars  and 


letters    through    it,    and    receiving    remit- 
tances from  patrons  In  response  thereto. 

4.  One  indicted  for  making  fraudu- 
lent use  of  the  United  States  mall 
In  conducting  a  business  of  mental  healing 
which  Is  alleged  to  be  Impossible  to  perform 
does  not,  by  pleading  power  to  effect  cures 
as  claimed,  assume  the  burden  of  establish- 
ing that   fact  affirmatively. 

5.  The  jury  cannot  be  Instructed  to 
Ignore  legal  and  relevant  evidence 
which  Is  before  them,  merely  because  the 
court  regards  It  as  Incredible. 

(February   27,    1905.) 

ERROR  to  the  District  Court  o'f  the 
United  States  for  the  Southern  District 
of  Florida  to  review  a  judgment  convict- 
ing defendant  of  making  fraudulent  use  of 
the  United  States  mails.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Pardee,  McCormick,  and 
Shelby,  Circuit  Judges. 

Messrs.  O.  T.  Green,  H.  Bisbee,  and 
George  O.  Bedell,  for  plaintiff  in  error : 

No  offense  under  U.  S.  Rev.  Stat.  §  5480 
(U.  S.  Comp.  Stat.  1901,  p.  3697),  was 
proved,  and  a  verdict  for  the  defendant 
should  have  been  directed  as  prayed  for. 


Note. — How  far  is  use  of  mails  by  "  healers  " 
fraudulent? 

Although  the  question,  how  far  the  use  of 
the  mail  by  healers  Is  fraudulent,  has  arisen  in 
few  cases,  the  trend  of  authority  seems  to 
accord  with  the  rule  adopted  In  Post  v.  United 
States,  that,  to  come  within  the  prohibition 
of  the  statutes,  there  must  be  fraud.  In  fact, 
either  by  a  false  statement  of  facts  in  the 
promises  held  out  by  the  healer,  or  by  a  de- 
liberate intention  not  to  perform*  or  attempt 
to  perform,  the  promises.  If  the  healer  be- 
lieves in  his  power  to  perform  his  promises, 
and  in  good  faith  intends  to  make  the  attempt 
to  fulfil  them,  the  mere  fact  that  they  may 
seem  unreasonable  to  other  persons  will  not 
exclude  him  from  the  use  of  the  malls. 

The  use  of  mails  by  "  healers  "  Is  fraudulent 
If  It  constitutes  a  scheme  to  defraud,  Includ- 
ing, as  an  essential  part  of  the  scheme,  the 
opening,  or  design  to  open,  correspondence  by 
mail.  United  States  v.  Post,  113  Fed.  852: 
United.  States  v.  Smith,  45  Fed.  561. 

The  scheme  or  artifice  to  defraud  is  not 
made  out  by  merely  showing  that  a  person 
claims  to  have  the  power  to  treat  and  heal 
persons  at  a  distance  by  mental  science;  and 
an  indictment  Is  defective  which  nowhere 
alleges  inability  to  perform  what  is  pretended, 
and  which  does  not  negative  the  pretense 
alleged  to  have  been  made,  or  defendant's  be- 
lief or  knowledge  as  to  having  the  pretended 
power.    United  States  v.  Post,  113  Fed.  852. 

The  Intention  of  a  person  to  fit  up  apart- 
ments so  as  to  make  them  look  like  the  of- 
fice of  a  Chinese  physician,  and  to  represent, 
through  newspaper  advertisements,  circulars, 
70  L.  R.  A. 


and  letters  "  to  be  sent  through  the  Postofflce 
Establishment  of  the  United  States,"  that  he 
Is  a  skilled  Chinese  physician,  is  not  enough 
to  show  the  scheme  to  defraud  contemplated  in 
the  statute.  It  must  also  directly  appear  that 
the  opening,  or  design  to  open,  correspondence 
by  mail  was  an  essential  part  of  the  scheme. 
United  States  v.  Smith,  45  Fed.  561. 

And,  under  subsec.  2,  §  5480,  U.  S.  Rev. 
Stat.  (U.  S.  Comp.  Stat.  1901.  p.  3697),  men- 
tioned in  Post  v.  United  States,  which  for- 
bids the  use  of  an  assumed  name  in  the  exe- 
cution of  any  fraudulent  scheme  or  device 
mentioned  in  the  principal  section,  or  in  any 
unlawful  business  whatever,  a  count  in  an  in- 
dictment charging  the  use  of  an  assumed  name 
as  part  of  a  scheme  to  defraud  cannot  be 
sustained  if  it  falls  properly  to  allege  a  scheme 
within  the  principal  section.     Ibid. 

The  Postmaster  General  cannot,  under  § 
3929.  U.  S.  Rev.  Stat.  (U.  S.  Comp.  Stat.  1901. 
p.  2686),  providing  that  he  may,  upon  evi- 
dence satisfactory  to  him,  exclude  fraudulent 
matter  from  the  malls,  keep  out  matter  which, 
merely  in  his  opinion,  1b  fraudulent.  He  may 
act  only  in  cases  of  actual  fraud  in  fact.  In 
regard  to  which  opinion  forms  no  basis;  and  It 
cannot  affect  the  rule  that  his  decision  to  with- 
hold mail  as  fraudulent  Is  reached  after  a 
hearing  on  the  question.  American  School  of 
Magnetic  Healing  v.  McAnnulty,  187  U.  S. 
94,  47  L.  ed.  90,  23  Sup.  Ct.  Rep.  33,  Revers- 
ing 102  Fed.  565. 

And,  It  being  admitted  by  demurrer  that 
teaching  and  educating  believers  in  "  the  prac- 
tical science  of  healing."  founded  almost  ex- 
clusively on  the  proposition  that  the  mind  of 
the  human  race  Is  largely  responsible  for  its 
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Section  5480  expressly  prohibits  the  join- 
ing of  more  than  three  separate  offenses 
in  one  indictment. 

Re  Henri,,  123  U.  S.  372,  31  L.  ed.  174,  8 
Sup.  Ct.  Rep.  142;  United  States  v.  Nye,  4 
Fed.  888. 

There  was  no  evidence  whatever  that, 
when  defendant  commenced  to  practise  men- 
tal science,  or  devised  the  alleged  scheme, 
she  intended  to  use  the  mails. 

Intent  to  use  the  mails  at  the  time  of  the 
devising  the  scheme,  to  effect  it,  is  an  essen- 
tial element  of  the  offense,  and  must  be 
alleged  and  proved. 

Stokes  v.  United  States,   157  U.   S.   188, 

39  L.  ed.  667,  15  Sup.  Ct.  Rep.  617;  Dur- 
land  v.  United  States,  161  U.  S.  313,  314, 

40  L.ed.  711,  712,  16  Sup.  Ct.  Rep.  508;  16 
Enc.  PI.  &  Pr.  p.  762;  United  States  v. 
Harris,  68  Fed.  347;  United  States  v. 
Smith,  45  Fed.  561 ;  United  States  v.  Long, 
68  Fed.  348. 

The  practice  of  medicine  is  not  an  art. 

Bishop,  Non-Contract  Law,  §§  711,  712. 

Any  person  has  a  right  to  prescribe  for 
and  try  to  cure  another;  and  a  sick  man 
has  the  right  to  contract  for  treatment  by 
the  veriest  quack. 

Boivman  v.  Woods,  1  G.  Greene,  441 ; 
Com.  v.  Thompson,  6  Mass.  134;  Wheeler  v. 
Sawyer  (Me.)  15  Atl.  67. 


ills,  and  is  a  perceptible  factor  in  treating, 
benefiting,  and  remedying  them,  is  a  legal  and 
legitimate  business,  and  that  It  is  conducted 
according  to  business  and  legal  methods, — a 
local  postmaster  will  be  enjoined  from  with- 
holding, under  a  "  fraud  "  order  Issued  by  the 
Postmaster  General,  the  mail  of  a  concern  con- 
ducting such  a  business.     Ibid. 

As  to  the  claim  that  the  representation  of 
ability  to  cure  by  mental  powers  should  be 
pronounced  fraudulent,  Peckham,  J.,  said : 
"  Because  the  complainants  might,  or  did, 
claim  to  be  able  to  effect  cures  by  reason  of 
working  upon  and  affecting  the  mental  powers 
of  the  individual,  and  directing  them  towards 
the  accomplishment  of  a  cure  of  the  disease 
under  which  be  might  be  suffering,  who  can 
say  that  it  is  a  fraud,  or  a  false  pretense  or 
promise,  within  the  meaning  of  these  statutes? 
How  can  anyone  lay  down  the  limit,  and  say 
beyond  that  there  are  fraud  and  false  pre- 
tenses? The  claim  of  the  ability  to  cure  may 
be  vastly  greater  than  most  men  would  be 
ready  to  admit,  and  yet  those  who  might  deny 
the  existence  or  virtue  of  the  remedy  would 
only  differ  in  opinion  from  those  who  assert  it. 
There  is  no  exact  standard  of  absolute  truth 
by  which  to  prove  the  assertion  false  and  a 
fraud.  We  mean,  by  that,  to  say  that  the 
claim  of  complainants  cannot  be  the  subject 
of  proof  as  of  an  ordinary  fact ;  It  cannot  be 
proved  as  a  fact  to  be  a  fraud,  or  false  pre- 
tense, or  promise :  nor  can  it  properly  be  said 
that  those  who  assume  to  heal  bodily  ills  or 
Infirmities  ly  a  resort  to  this  method  of  cure 
are  guilty  of  obtaining  money  under  false  pre- 
tenses, such  as  are  intended  In  the  statutes, 
which  evidently  do  not  assume  to  deal  with 
70  L.  R.  A. 


There  is  no  law  that  prohibits  A  from 
believing  what  he  pleases,  and  practising 
such  belief,  when  he  does  not  intentionally 
injure  anybody,  or  violate  any  social  duty- 
American  School  of  Magnetic  Healing  v. 
McAnnulty,  187  U.  S.  104,  105,  47  L.  ed. 
94,  95,  23  Sup.  Ct.  Rep.  33. 

The  law  presumes  that  the  mind  of  the 
accused  was  in  an  honest  state;  and  no  ver- 
dict can  be  based  upon  conjecture,  guess- 
work, surmise,  or  suspicion. 

1  Greenl.  Ev.  $§  40,  61,  62. 

The  burden  of  proof  never  shifts. 

Melton  v.  United  States,  57  C.  C.  A.  134, 
120  Fed.  504. 

Not  even  where  the  averment  is  a  nega- 
tive one,  but  involves  an  evil  intent. 

Wharton,  Crim.  Ev.  §§  128-321. 

Where  the  presumption  is  good  faith,  or 
a  prima  facie  case  of  good  faith  is  estab- 
lished, proof  to  the  contrary  must  be  full 
and  irrefragable. 

Gaines  v.  New  Orleans,  6  Wall.  642.  18 
L.  ed.  950;  United  States  v.  Buzzo,  18  Wall. 
128,  21  L.  ed.  813. 

Fraud  is  not  to  be  presumed,  either  as  a 
matter  of  law  or  of  fact,  unless  under  cir- 
cumstances not  fairly  susceptible  of  any 
other  interpretation. 

Tucker  v.  Moreland,  10  Pet.  58-78,  9  L. 
ed.  346-353. 


mere  matters  of  opinion  upon  subjects  which 
are  not  capable  of  proof  as  to  their  falsity/' 
IUd. 

The  above  case  was  distinguished  In  Mis- 
souri Drug  Co.  v.  Wyman,  129  Fed.  623.  In 
which  it  was  held  that  the  Postmaster  Gen- 
eral was  justified  In  closing  the  mails  to  a 
drug  company  which  advertised  certain  **  vi- 
tality pills "  as  being  made  from  an  ani- 
mal extract  taken  from  healthy  young  bulls: 
that  the  remedy  was  scientifically  prepared  by 
the  best  chemists  in  the  world ;  that  it  was  a 
positive  and  permanent  cure,  at  any  age.  for 
certain  sexual  diseases ;  and  that  the  organs  of 
generation  would  be  enlarged,  etc.  The  fraud 
order  was  upheld  In  this  case  because  many 
of  the  statements  In  the  advertisement,  which 
were  false  and  were  fraudulently  made,  were 
declared  to  have  been,  not  mere  expressions  of 
opinion,  but  representations  as  to  facts. 

The  case  was  also  distinguished  in  Weltmer 
v.  Bishop  (on  rehearing)  171  Mo.  110.  65  L. 
R.  A.  584,  71  S.  W.  167,  an  action  for  libel, 
in  which  the  defendants  were  charged  with 
having  made  false  statements  as  to  the  fraudu- 
lent character  of  the  plaintiff's  •*  magnetic 
healing"  business.  The  facts  not  having  been 
admitted  by  demurrer,  It  was  held  that  the 
business  of  pretending  to  heal  absent  patients 
by  superhuman  powers,  without  medicine  or 
surgery,  was  fraudulent.  Although  the  ques- 
tion of  how  far  the  use  of  the  mails  for  the 
purposes  of  the  business  was  fraudulent  was 
not  involved,  the  case  throws  a  strong  side 
light  upon  the  subject.  The  appeal  in  this 
case  was  dismissed  by  the  Supreme  Court  of 
the  United  States  December  21,  1903. 

H.  C.  S. 
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Defendant  does  not  represent  that  any 
physical  fact  exists.  She  simply  repre- 
sents the  existence  in  her  own  mind  of  her 
faith  and  belief  that  diseases  can  be  cured 
by  mental  science,  and  such  expression  of 
belief  as  to  value,  even  of  property,  is  not 
actionable. 

Lehigh  Zinc  d  Iron  Co.  v.  Bamford,  150 
U.  S.  673,  37  L.  ed.  1218,  14  Sup.  Ct.  Rep. 
219. 

If  the  patient  is  willing  to  try  the  experi- 
ment, and  if  he  receives  treatment  by  the 
advertised  method,  he  receives  all  he  has 
contracted  for;  and  he  is  not  defrauded. 

Milby  v.  United  States,  48  C.  C.  A.  579, 
lOO^Fed.  638;  Com.  v.  Thompson,  6  Mass. 
134;  Bowman  v.  Woods.  1  G.  Greene,  441; 
State  v.  McKnight.  131  N.  C.  717,  59  L.  R. 
A.  187.  42  S.  E.  580;  Nelson  v.  State  Bd.  of 
Health,  108  Ky.  769,  50  L.  R.  A.  387,  57 
S.  W.  501;  State  v.  Liffring,  61  Ohio  St. 
39,  46  L.  R.  A.  334,  76  Am.St.  Rep.  358,  55 
N.  E.  168;  State  v.  Mylod,  20  R.  I.  632,  41 
L.  R.  A.  428,  40  Atl.  753;  Parks  v.  State, 
159  Ind.  211,  59  L.  R.  A.  195,  64  N.  E.  862. 

The  issue  was  whether  or  not  defendant 
could  cure  any  disease  by  any  of  her  meth- 
ods,— that  is,  by  direct  suggestion,  or 
through  a  third  person;  and  the  proof 
must  be  as  broad  as  the  issue.  And  the 
testimony  is  uncontradicted  that  she  did 
believe,  and  had  good  reason  to  believe, 
that  she  could  cure,  and  had  cured,  by  the 
former  treatment ;  and  there  was  also  much 
testimony  that  she  could  cure,  and  had 
cured,  by  the  latter  method. 

There  is  no  offense  unless  defendant's 
good  faith  is  negatived  beyond  reasonable 
doubt. 

Evans  v.  United  States,  153  U.  S.  584, 
585,  592,  38  I*  ed.  830,  831,  833,  14  Sup. 
Ct.  Rep.  934;  Durland  v.  United  States, 
161  U.  S.  312,  313,  40  L.  ed.  711,  712,  16 
Sup.  Ct.  Rep.  508;  Com.  v.  Thompson,  6 
Mass.  134;  United  States  v.  Staples,  45 
Fed.  195. 

It  is  the  duty  of  the  court  to  inform 
itself  as  -  to  facts  of  which  it  may  take 
judicial  notice;  in  this  case,  that  practice 
of  mental  science  is  not  necessarily  a  fraud. 

Wharton,  Crim.  Ev.  9th  ed.  §538,  and 
notes;  Yoe  v.  People,  49  111.  410;  Connecti- 
cut Mut.  L.  Ins.  Co.  v.  Ellis,  89  111.  516; 
Bales  v.  State,  63  Ala.  30. 

Mr.  Joseph  N.  Stripling,  for  defendant 
in  error: 

This  indictment  clearly  sets  forth  that 
the  plaintiff  in  error  had  devised  a  scheme 
and  artifice  to  defraud,  to  be  effected  by 
opening,  and  intending  to  open,  correspond- 
ence and  communication  with  divers  and 
sundry  persons  by  means  of  the  Postoffice 
Establishment  of  the  United  States;  and 
that,  in  executing  the  scheme,  defendant 
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did  place  in  the  Postoffice  of  the  United 
States  a  certain  letter. 

Stokes  v.  United  States,  157  U.  S.  187, 
39  L.  ed.  667,  15  Sup.  Ct.  Rep.  617. 

While  the  intention  of  the  accused,  in 
laying  claim  to  miraculous  powers, .was  a 
mere  internal  and  invisible  act  or  resolve 
of  her  mind,  yet,  that  intention  had  to,  be 
ascertained  by  her  outward  and  visible 
acts,  just  as  in  any  other  case ;  and  whether 
or  not  they  were  sufficient  to  indicate  the 
guilty  intention  imputed  to  her  was  a  ques- 
tion of  fact  to  be  decided  by  a  jury,  the 
members  of  which  are  always  presumed  to 
be  conversant  with  human  affairs,  and  to 
have  sufficient  experience  to  enable  them 
to  judge  of  the  connection  between  conduct 
and  intention. 

Weltmer  v.  Bishop,  171  Mo.  110,  65  L.  R. 
A.  584,  71  S.  W.  167. 

To  hold  that  the  business,  of  this  accused 
is  lawful  would  be  tantamount  to  a  judicial 
recognition  of  the  superstition  which  ac- 
knowledged the  existence  of  witchcraft,  con- 
juration, and  enchantment,  and  which  led 
the  ignorance  of  past  ages  to  do  that  which 
would  now  be  denominated  murder.  It  can- 
not be  excused  upon  the  theory  that  she 
claims  to  have  believed,  in  good  faith,  in 
her  own  pretensions.  And,  even  if  such 
proposition  could  be  admitted,  it  cannot  be 
recognized  as  an  excuse  in  law  for  engaging 
in  a  business  which  every  intelligent  person 
knows  is  without  merit,  and  injurious  to  the 
public. 

United  States  v.  Ried,  42  Fed.  134. 

This  business  comes  within  the  definition 
of  a  common  fraud. 

Barr  v.  Baker,  9  Mo.  840;  Thompson  v. 
Cohen,  127  Mo.  215,  28  S.  W.  984,  29  S.  W. 
885;  Bank  of  North  America  v.  Crandall,  87 
Mo.  211. 

Mr.  W.  W.  Howe  also  for  defendant  in 


Shelby,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

Four  indictments  were  found  against  the 
plaintiff  in  error,  who  will  hereafter  be 
called  the  defendant,  charging  her  with  a 
violation  of  $  5480  of  the  Revised  Statutes 
of  the  United  States,  as  amended  by  the  act 
of  March  2,  1889,  chap.  393,  §  1  (25  Stat, 
at  L.  873,  U.  S.  Comp.  Stat.  1901,  p.  3697). 
The  material  parts  of  the  statute  are  as 
follows :  "  If  any  person,  having  devised, 
or  intending  to  devise,  any  scheme  or  arti- 
fice to  defraud,  .  .  .  to  be  affected  by 
either  opening,  or  intending  to  open,  cor- 
respondence or  communication  with  any 
person,  whether  resident  within  or  outside 
the  United  States,  by  means  of  the  Postoffice 
Establishment  of  the  United  States,  or  by 
inciting  such  other  person,  or  any  person, 
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to  open  communication  with  the  person  so 
devising  or  intending,  shall,  in  and  for 
executing  such  scheme  or  artifice,  or  at- 
tempting so  to  do,  place,  or  cause  to  be 
placed,  any  letter  ...  in  any  post- 
office  ...  of  the  United  States,  to  be 
sent  or  delivered  by  the  said  Postoffice  Es- 
tablishment, .  .  .  such  person  so  mis- 
using the  Postoffice  Establishment  shall,  up- 
on conviction,  be  punishable  by  a  fine  of  not 
more  than  $500  and  by  imprisonment  for 
not  more  than  eighteen  months,  or  by  both," 
etc. 

The  indictments  were  consolidated  under 
Rev.  Stat.  §  1024,  U.  S.  Comp.  Stat.  1901,  p. 
720,  and  tried  on  the  plea  of  not  guilty,  as 
one  case.  The  defendant  was  convicted,  and 
sentenced  to  imprisonment  in  the  peniten- 
tiary for  one  year  and  a  day.  The  charge 
of  the  trial  judge  is  reported  in  full  in 
United  States  v.  Post,  128  Fed.  950. 

It  is  not  desirable  to  make  a  full  state- 
ment of  the  evidence  (the  record  contains 
more  than  500  pages)  ;  but  it  is  necessary 
to  make  a  sufficient  statement  of  it  to  make 
clear  the  questions  to  be  decided. 

When  about  twenty-two -years  of  age,  the 
defendant  was  graduated  by  a  college  in 
Illinois.  From  that  time  for  about  twenty 
years,  she  was  occupied  in  teaching  and 
literary  pursuits,  and  became  well  known 
as  a  writer.  When  about  thirty  years  old, 
she  became  a  student  of  Christian  and 
mental  science.  She  studied  the  subject 
for  many  years.  After  investigation,  she 
rejected  the  principles  of  Christian  science, 
so  far  as  it  relies  upon  divine  power  to 
heal,  but  became  a  believer  in  the  substan- 
tiality and  usefulness  of  mental  science. 
About  the  year  1885  she  moved  from  Illi- 
nois to  Georgia,  and  engaged  there  in  the 
business  of  healing  by  the  mental-science 
method.  While  in  Georgia,  at  first,  she 
treated  her  patients  at  home,  and  later  she 
used  the  United  States  mails  in  order  to 
treat  patients  at  a  distance.  In  1892  she 
located  in  Florida,  and  began  the  practice 
of  mental  healing  there.  She  treated  pa- 
tients at  a  distance,  corresponding  with  them 
through  the  mails,  and  advertising  in  jour- 
nals and  pamphlets,  and  continued  to  do 
bo  until  the  beginning  of  these  prosecutions. 
Her  business  so  increased  that  she  em- 
ployed several  clerks  and  assistants,  some 
of  whom  had  previously  been  taught  by 
her,  in  lectures  on  the  subject  of  mental 
science.  She  published  several  books  and 
many  pamphlets  on  the  subject.  She  had 
between  7,000  and  10,000  patients  whom 
she  treated,  and  from  many  she  received 
testimonials  that  they  had  been  benefited  or 
cured.  Many  of  her  patients  testified  on 
the  trial  that  they  had  been  benefited  by 
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her  treatment,  and  knew  of  others  receiving 
benefit,  or  being  cured.  Her  business  was 
conducted  openly.  She  taught  mental 
science  by  delivering  lectures  to  classes. 
She  employed  and  paid  a  mental  scientist  to 
treat  a  member  of  her  family.  She  is  now 
seventy-three  years  of  age,  and  is  an  intel- 
lectual and  educated  woman.  The  adver- 
tisements by  letters  and  publications,  that 
she  continuously  made  of  her  business,  were 
very  optimistic.  She  claimed  to  possess  the 
power  to  cure  all,  or  nearly  all,  diseases;  to 
remove  the  conditions  that  produce  poverty. 
and  to  inspire  or  cause  those  conditions  that 
bring  success ;  to  restore  hair  to  its  natural 
color,  and  to  grow  it  on  bald  heads:  to  al- 
leviate or  remove  many  unfavorable  condi- 
tions; to  remove  the  evidences  of  old  age. 
and  to  restore  youth,  if  the  patient  had 
faith  that  it  could  be  done ;  and  she  further 
claimed  that,  by  "absent  treatment." 
through  a  second  person,  she  could  cure  a 
third  person  without  the  latter  having 
knowledge  of  the  treatment.  And  there 
was  evidence  tending  to  show  that  she  gave 
the  business  of  the  treatment  of  patients  but 
little,  if  any,  personal  attention,  and  was 
acutely  interested  only  in  the  money  that 
she  was  receiving  from  the  patients:  but. 
on  the  other  hand,  there  was  evidence 
tending  to  show  that  she  gave  the  patients 
every  attention  as  advertised,  and  that 
she  often  treated  the  poor  without  compen- 
sation, and  that  no  patient  ever  complained 
of  her.  There  was  evidence  tending  to  show 
that  it  was  impossible,  by  absent  treatment, 
through  a  second  person,  to  cure  or  benefit 
a  third  person  without  such  third  person 
having  knowledge  of  the  treatment:  and 
evidence  was  offered  intending  to  show  that 
cures  could  be,  and  were,  made,  and  benefit 
conferred,  by  such  treatment.  Other  facts 
applicable  to  special  phases  of  the  case 
will  be  stated  as  such  phases  are  discussed. 

As  to  Indictments  No.  141,  Xo.  160,  and 
Xo.  161. 

The  scheme  or  artifice  to  defraud,  as 
charged  in  these  indictments,  is  sub- 
stantially the  same,  .and  is.  in  substance, 
that  the  defendant  had  devised  a  scheme 
and  artifice  to  "  defraud  divers  persons 
whose  names  are  to  the  grand  jurors  un- 
known, by  publishing,  and  causing  and  pro- 
curing to  be  published,  in  certain  news- 
papers, pamphlets,  and  circulars,  entitled." 
etc.,  "  divers  advertisements  in  which  it 
was  represented,  in  substance,  that  she,  the 
said  Helen  Post,  was'  a  healer  of  all  forms 
of  disease  and  weakness:  that  she.  by  a 
method  and  process,  which  she  variously 
termed  '  mental  science,'  *  mental  healing." 
'  mind-cure  treatment,'  '  mind  cure,'  and 
*  absent  treatment/  could  cure  every  form 
of    disease    and    weakness;    and    that    she 


1905. 


Post  v.  United  States. 


993 


would  treat  and  cure  persons  affected  with 
disease  by  the  aforesaid  method  and  process, 
in  their  absence  from  her,  for  $3  per  week 
or  $10  per  month ;  and  did  then  and  there 
intend  thereby  to  induce  divers  persons, 
whose  names  are  to  the  grand  jurors  un- 
known, to  send  money  to  her  for  the  pur- 
pose of  receiving  such  alleged  treatment, 
and  to  fraudulently  convert  such  money  as 
should  be  sent  to  her  to  her  own  use,  with- 
out administering  any  treatment,  but  to 
fraudulently  convert  to  her  own  use  such 
money  as  should  be  sent  to  him  for  said 
alleged  treatment.  And  she,  the  said  Helen 
Post,  at  the  time  of  so  devising  said  scheme 
and  artifice,  and  at  the  time  of  so  causing 
and  procuring  to  be  published  the  said  ad- 
vertisements and  representations,  and  at 
and  before  the  time  of  committing  the  of- 
fense hereinafter  mentioned,  did  not  intend 
to  administer  any  treatment  for  any  dis- 
ease or  weakness  by  said  method  and  proc- 
ess, and  did  not  intend  to  cure  any  per- 
son or  persons  who  might  apply  to 
her.    .     .     ." 

These  indictments  differ  as  to  the  letters, 
etc.,  alleged  to  have  been  deposited  in  the 
postoffice,  and  in  other  immaterial  matters, 
but  the  alleged  scheme  and  artifice  to  de- 
fraud is,  in  substance,  the  same;  and  the 
lines  which  we  have  here  italicized,  to  the 
•  effect  that  the  defendant  did  not  intend  to 
administer  any  treatment,  appear  in  almost 
the  same  words  in  each  indictment.  The 
gist  of  the  scheme  or  artifice  charged  in 
each  indictment  is  that  the  defendant  ad- 
vertised to  practice  mental  healing,  and  re- 
ceived pay  to  treat  patients,  "  when  she  did 
not  intend  to  administer  any  treatment." 
The  learned  judge  who  tried  the  case,  in 
overruling  demurrers  to  the  indictments, 
said:  "  It  is  not  the  question  whether  Mrs. 
Post  could,  or  could  not,  do  what  she 
promised  she  would  do;  but  if,  at  the  time 
of  making  the  representations,  she  intended 
not  to  carry  them  out,  she  is,  in  that  re- 
spect, guilty  of  the  violation  of  the  law." 

It  is  not  charged  that  she  falsely  pre- 
tended that  she  could  cure.  No  charge  is 
made  that  she  could  not  treat  and  cure 
as  advertised,  and  no  charge  is  made  that 
she  knew  she  could  not  treat  and  cure  the 
diseases  and  conditions  as  claimed.  The 
point  in  the  indictments  which  differen- 
tiates them  from  a  mere  charge  of  optimism 
— of  professional  boasting — is  the  allegation 
that  she  advertised  and  received  money  to 
treat  patients,  when  she  did  not  at  the 
time  intend  to  treat  them.  The  record 
shows  that  the  advertisement  was  to  treat 
them  by  the  mental-cure  method;  and  it 
shows  that  by  that  treatment  was  meant 
that  she  would  direct  the  patients'  thought 
toward  health  and  against  disease,  and  use 
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her  own  thought,  also,  to  alleviate  or  cure. 
That  she  did  not  at  the  time  she  so  adver- 
tised and  received  pay,  or  at  any  time,  in- 
tend to  so  treat  the  patient,  is  the  only 
charge  of  bad  faith.  When  an  indictment 
was  presented  against  the  same  defendant 
on  similar  facts,  without  this  charge  of  bad 
faith,  a  demurrer  was  sustained  to  it. 
United  States  v.  Post,  113  Fed.  852.  This 
ruling  of  the  learned  trial  judge  is  sus- 
tained by.  the  opinion  of  Judge  Clark, 
speaking  for  the  circuit  court  of  appeals  of 
the  sixth  circuit,  holding  that  an  indict- 
ment under  the  section  in  question  was  not 
good,  which  charged  a  scheme  to  defraud 
only  the  buyer  by  offering  to  sell  to  him 
counterfeit  money  at  the  rate  of  $5  for  $1, 
unless  it  also  charged  that  the  defendant 
did  not  intend  to,  or  would  not,  send  the 
counterfeit  money  on  receipt  of  the  price; 
for,  if  the  defendant  had  the  counterfeit 
money,  and  intended  to  do  as  he  offered  to 
do, — send  the  $5  on  receipt  of  the  $1, — there 
was  no  deceit,  or  scheme  to  defraud  his  cor- 
respondent, within  the  meaning  of  the  stat- 
ute, although  the  offer  may  have  been  a 
violation  of  another  law.  Milby  v.  United 
States,  48  C.  C.  A.  574,  109  Fed.  638.  See 
also  Horman  v.  United  States,  53  C.  C.  A. 
570,  116  Fed.  350;  Milby  v.  United  States, 
57  C.  C.  A.  21,  120  Fed.  2.  If  the  defend- 
ant intended  to  administer,  and  did  admin- 
ister, the  treatment  she  advertised,  she  is 
not  guilty  of  the  fraud  charged,  although 
the  treatment  may  be  in  fact  as  valueless  as 
the  counterfeit  money  in  the  Milby  Case. 
There  was  no  conflict  in  the  evidence  as  to 
tihe  advertisements.  The  sole  disputed 
question  of  fact  was:  Did  she,  or  did  she 
not,  intend  to  administer  the  mental  treat- 
ment ? 

On  the  trial  of  the  issue  joined  on  the 
plea  of  not  guilty,  the  burden  was  on  the 
United  States  to  prove,  as  the  essential  part 
of  the  scheme  or  artifice,  that  the  defend- 
ant, at  the  time  of  the  committing  of  the 
offense  charged,  "  did  not  intend  to  ad- 
minister any  treatment  for  any  disease  or 
illness  by  said  method  or  process,  or  any 
other  method  or  process."  It  is  certainly 
difficult  to  make  such  proof.  It  is  true  that 
motive  and  malice,  which  are  mere  emo- 
tions or  invisible  conditions  of  mind,  may 
be  proved  by  actions, — as,  for  an  instance, 
a  killing  with  a  weapon  may  prove  malice. 
But  the  killing  is  an  outward,  visible 
action.  Here  the  requirement  is  to  prove 
an  intention  of  the  defendant,  at  a  certain 
time,  not  to  use  her  thought  in  a  certain 
way  at  a  subsequent  time,  no  visible  or 
tangible  action  being  involved.  It  would 
not  serve  the  purpose  to  say  that  she 
could  not  so  use  her  thought, — that  her 
promise  was  impossible  of  performance, — 
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for  that  is  not  changed;  and  to  seek  to 
condemn  her  for  not  doing  a  thing  is  to 
assert  that  she  could  do  it  if  she  chose. 
The  government  undertook  to  make  this 
proof  by  showing  that  she  did  not  adminis- 
ter any  treatment,  intending  that  the  jury 
should  infer  by  her  failure  to  administer 
the  treatment  that  she  did  not  intend  to 
do  so  from  the  first.  The  record  shows 
that  the  government  entirely  failed  in  this 
effort.  It  was  shown  that  the  mode  of 
treatment  advertised  required  the  defendant 
to  advise  and  direct  the  patient,  and  to  use 
her  own  thought  in  behalf  of  the  patient. 
The  patient  was  directed  by  the  defendant's 
circulars  and  letters  (with  other  advice 
not  material  to  mention )  to  "  sit  for  treat- 
ment,"— to  go  alone  for  fifteen  minutes  each 
day,  and  hold  himself  receptive  to  the 
thought  of  the  defendant.  The  govern- 
ment offered  evidence  tending  to  show  that 
the  defendant  did  not  "  sit "  to  treat  the  pa- 
tients, or  devote  any  special  time  to  treat- 
ment in  that  mode.  But  it  does  not  appear 
that  this  Bitting  on  her  part  was  a  neces- 
sary part  of  the  treatment.  There  is  noth- 
ing in  the  record  to  indicate  that  the  pa- 
tients were  deprived  of  any  part  of  the  ad- 
vertised treatment  by  her  failure  to  "  sit " 
for  them.  There  is  nothing  to  show  that 
the  patients  failed  to  get  substantially  the 
treatment  bargained  for.  On  the  contrary, 
it  was  affirmatively  shown  that  she  sent, 
or  paid  clerks  to  send,  printed  directions 
and  advice  to  all  patients,  and  wrote,  or 
employed  and  directed  clerks  to  write,  to 
them  letters  to  encourage,  advise  and  direct 
them.  That  was  all  the  patients  had  a 
right  to  expect,  except  that  the  defendant 
would  use  her  thought  in  their  behalf.  She 
testified  that  she  did  this.  It  was  a  thing 
that  she  could  do  as  well  in  one  posture  or 
place  as  in  another,  if  she  could  do  it  at  all. 
But,  if  the  government  were  to  prove  be- 
yond a  reasonable  doubt  that  she  did  not 
so  use  her  thought,  this  would  not  meet 
the  requirement  of  the  indictments.  It 
must  prove,  not  only  that  she  did  not  ad- 
minister this  invisible  and  intangible  treat- 
ment, but  that  she  did  not  intend  to  ad- 
minister it.  If  it  be  conceded  that  the  de- 
fendant believed  she  had  esoteric  power  or 
knowledge  (and  these  indictments  are  silent 
on  the  subject),  there  is  no  evidence  in  the 
record  to  sustain  the  charge  that  she  did 
not  intend  to  use  it  in  behalf  of  her  pa- 
tients; that  is,  that  she  did  not  intend  to 
treat  them  by  the  advertised  mental-cure 
method. 

In  American  School  of  Magnetic  Healing 
v.  McAnnulty,  187  U.  S.  94,  47  L.  ed.  90,  23 
Sup.  Ct.  Rep.  33,  the  Supreme  Court  had 
occasion  to  construe  U.  S.  Rev.  Stat.  §  3929 
(U.  S.  Comp.  Stat.  1901,  p.  2686),  which  au- 
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thorizes  the  Postmaster  General,  upon  evi- 
dence satisfactory  to  him,  to  instruct  post- 
masters to  stamp  "  Fraudulent,"  and  re- 
turn, all  registered  letters  which  are  di- 
rected to  a  person  conducting  any  "  scheme 
or  device  for  obtaining  money  through  the 
mails  by  means  of  false  or  fraudulent  pre- 
tenses, representations,  or  promises."  The 
healing  business  under  consideration  in 
that  case  was  founded  almost  exclusively  on 
the  proposition  that  the  mind  of  the  human 
race  is  largely  responsible  for  its  ills,  and 
is  a  perceptible  factor  in  treating  and 
curing  them.  Mr.  Justice  Peckham,  de- 
livering the  opinion  of  the  court,  said: 
•'  There  can  be  no  doubt  that  the  influence 
of  the  mind  upon  the  physical  condition  of 
the  body  is  very  powerful,  and  that  a  hope- 
ful mental  state  goes  far  in  many  cases. 
not  only  to  alleviate,  but  even  to  aid  very 
largely  in  the  cure  of,  an  illness  from 
which  the  body  may  suffer."  The  court 
reached  the  conclusion  that  "  these  statutes 
were  not  intended  to  cover  any  case  of  what 
the  Postmaster  General  might  think  to  be 
false  opinions,  but  only  cases  of  actual 
fraud  in  fact,  in  regard  to  which  opinion 
formed  no  basis."  "  The  opinions  enter- 
tained," said  the  court,  "  cannot,  like  alle- 
gations of  fact,  be  proved  to  be  false;  and 
therefore  it  cannot  be  proved,  as  matter  of 
fact,  that  those  who  maintain  them  obtain 
their  money  by  false  pretenses  or  promises, 
as  that  phrase  is  generally  understood,  and 
as,  in  our  opinion,  it  is  used  in  these 
statutes." 

The  statute  so  construed  is  somewhat  like 
the  one  involved  here,  and  we  think  the 
construction  sustains  our  conclusion  that 
the  mere  allegation  that  the  defendant  was 
engaged  in  the  business  of  mental  healing  is 
not  an  allegation  of  a  "Scheme  or  artifice 
to  defraud."  The  only  fraud  charged, 
therefore,  js  that  she  did  not  intend  to 
administer  the  advertised  treatment  for 
which  she  was  paid.  The  evidence  not 
tending  to  sustain  this  charge,  the  circuit 
court  should  have  directed  a  verdict  of  not 
guilty  on  these  indictments. 

As  to  Indictment  No.  176. 

This  indictment  presents  other  issues. 
This  will  be  made  clear  by  excerpts  from 
that  part  of  it  charging  the  scheme  or 
artifice  to  defraud: 

"That  one  Helen  Wilmans  Post,  unlaw- 
fully, wilfully,  fraudulently,  and  knowingly 
devised  a  scheme  and  artifice  to  defraud 
divers  and  sundry  persons,  whose  names 
and  postoffice  address  is  at  present  to  the 
grand  jurors  unknown,  and  the  public 
generally,  which  said  scheme  and  artifice 
to  defraud  was  to  be  effected  by  opening, 
and  intending  to  open,  correspondence,  and 
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communication  with  such  divers  and  sun- 
dry persons,  as  aforesaid,  by  means  of  the 
Postoffice  Establishment  of  the  United 
States,  and  by  inducing  and  inciting  such 
divers  and  sundry  persons  to  open  corre- 
spondence and  communication  with  her,  the 
said  Helen  Wilmans  Post,  by  means  of  the 
said  Postoffice  Establishment  of  the  United 
States,  which  said  scheme  and  artifice  to 
defraud  was,  in  substance  and  effect,  as  fol- 
lows, to  wit:  That  is  to  say,  the  said 
Helen  Wilmans  Post  then  and  theretofore 
representing  and  advertising  herself  to  be 
a  mental  science  healer,  and  practitioner  of 
mental  healing  and  mind  cure,  did  before, 
and  at  the  time  of  the  committing  of  the 
offenses  hereinafter  mentioned,  fraudulently 
assume  to,  and  did  pretend  to,  practice 
what  she  termed  '  absent  treatment ; '  by 
which  means  and  practice  she  published, 
advertised,  and  procured  to  be  advertised 
of  and  concerning  herself,  that  she  could 
and  would  cure  various  and  all  kinds  of 
diseases  known  to  man  and  woman,  and 
did  hold  out  to  the  public  generally,  and 
to  divers  and  sundry  persons,  that  she  was 
able  to,  and  could  and  would,  by  means 
aforesaid,  treat  and  cure  all  patients  and 
persons  desiring  and  applying  for  said 
treatment  of,  and  for,  any  and  all  diseases, 
old  age,  poverty,  liquor  habit,  drunkenness, 
and  all  undesirable  conditions;  said  so- 
called  '  absent  treatment '  for  cure  afore- 
said being  conducted  by  her,  pretending  and 
advertising  herself,  and  procuring  herself 
to  be  so  advertised  in  the  name  of  Helen 
Wilmans,  to  be  able  to  core  third  persons, 
through  the  instrumentality  of  some  second 
person,  of  all  such  said  diseases,  old  age, 
poverty,  liquor  habit,  drunkenness,  and  un- 
desirable conditions,  although  the  fact  of 
such  alleged  treatment  through  such  second 
person  was  unknown  to  such  other,  or  third 
person,  no  matter  at  what  distance  from 
each  other  and  from  her,  the  said  Helen 
Wilmans  Post,  representing  as  aforesaid, 
that  she  could  and  would  send  such  other 
or  third  persons,  through  such  second  per- 
son, her  thoughts,  vitalizing,  healing  power, 
and  healing  thoughts  for  the  cure  of  all 
diseases,  old  age,  poverty,  liquor  habit, 
drunkenness,  and  undesirable  conditions,  by 
such  second  person,  holding  such  third  per- 
son receptive  to,  and  in  close  relation  with 
the  thoughts  of  her,  the  said  Helen  Wil- 
mans Post :  and  further  represent,  by  letters 
written  and  caused  to  be  written  by  her, 
and  various  publications  and  circulars 
published  and  caused  to  be  published  and 
circulated,  through  the  United  States  mails, 
at  Seabreeze,  by  her,  as  a  part  of  said 
scheme;  that  she  could  and  would  cure  all 
persons  of  disease,  old  age,  poverty,  liquor 
habit,  drunkenness,  and  all  undesirable  con- 
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ditions,  by  such  said  mode  of  absent  treat- 
ment; that  it  was  designed  and  intended 
that  such  said  divers  and  sundry  persons 
should  be  induced  and  procured  to  apply  for 
and  take  such  absent  treatment,  by  means 
of  certain  letters,  at  present  to  the  grand 
jurors  unknown,  written  and  caused  to  be 
written  by  her,  the  said  Helen  Wilmans 
Post,  together  with  various  advertisements 
and  publications,  addressed  to  such  divers 
and  sundry  persons,  and  deposited  and 
caused  to  be  deposited  by  her,  the  said 
Helen  Wilmans  Post,  in  the  United  States 
mail 8,  and  postoffice  at  said  Seabreeze,  for 
transmission  and  delivery  to  such  said 
divers  and  sundry  persons,  to  the  grand 
jurors  unknown,  for  the  furtherance  of  and 
a  part  of  said  scheme;  said  letters,  pub- 
lications, and  advertisements,  so  addressed 
and  mailed,  for  the  furtherance  and  part  of 
such  fraudulent  scheme,  containing  and 
giving  advice  and  instruction  to  such  di- 
vers and  sundry  persons  induced  to  apply 
for  and  take  such  said  treatment  for  third 
persons  and  rules  for  such  second  person 
to  follow. 

"  The  method  employed  by  her,  the  said 
Helen  Wilmans  Post,  to  bring  about  such 
pretended  results  and  so-called  cures  afore- 
said, being  to  require  the  said  second  per- 
son to  sit  for  treatment  for  such  third 
person,  at  stated  periods,  instructing  them 
as  follows :  'If  you  are  sitting  for  treat- 
ment for  another  person  who  is  being 
treated,  without  his  or  her  knowledge, 
you  must  hold  the  thought  that  you  are 
the  medium  for  the  transmission  of  my 
thoughts  to  that  person;  you  must  hold 
both  the  person  and  myself  in  your  thought, 
and  feel  that  you  are  the  link  in  the  chain 
between  us : '  and  other  instructions  at  pres- 
ent to  the  grand  jurors  unknown,  directing 
such  said  second  person,  as  aforesaid,  to  sit 
at  given  times  for  certain  periods,  instruct- 
ing the  applicant  or  second  person,  for  the 
treatment  of  other  or  third  person,  that  the 
healing  thought  of  her,  the  said  Helen  Wil- 
mans Post,  could  and  would  be  transmitted 
through  them  to  such  third  person,  and 
cure  him  or  her,  as  aforesaid;  which  such 
representations  were  false,  and  well  known 
to  her,  the  said  Helen  Wilmans  Post,  so 
to  be,  at  the  time  of  making  them,  and 
devising  said  scheme,  and  mailing  and 
causing  to  be  mailed,  as  aforesaid,  such 
letters  and  publications,  hereinbefore  and 
hereinafter  mentioned,  and  at  the  time  of 
the  committing  of  the  offenses  hereinafter 
mentioned,  and  not  capable  of  performance 
by  her,  the  said  Helen  Wilmans  Post;  that 
the  price  charged  for  such  absent  treat- 
ment of  a  third  person  through  a  second 
person  generally,  was  $3  per  week,  or  $10 
per  month,  payable  in  advance,  but  varying 
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according  to  circumstances,  and  by  which  | 
said  fraudulent  scheme  she  acquired  and 
appropriated  to  her  own  use  large  sums 
of  money,  the  amount  thereof  being  to  the 
grand  jurors  unknown :  and  that  she  sent 
various  advertisements  through  the  mails 
to  induce  such  said  divers  and  sundry  per- 
sons to  take  such  absent  treatment,  as 
aforesaid,  of  and  by  her,  the  said  Helen 
Wilmans  Post,  for  the  cure  of  disease,  old 
age,  poverty,  liquor  habit,  drunkenness, 
and  undesirable  conditions,  and  to  fraudu- 
lently obtain  money  therefor;  that  such 
said  scheme  was  fraudulent,  fictitious,  and 
ineffective  for  the  cure  of  any  disease, 
old  age,  poverty,  liquor  habit,  drunken- 
ness, and  undesirable  conditions;  that  such 
scheme  was  a  deceit  and  a  fraud  at  the 
time  of  devising  the  same,  as  aforesaid,  and 
continued  so  on  up  to  and  at  the  time  of  the 
committing  of  the  offense  hereinafter  men- 
tioned, and  was  so  known  to  and  under- 
stood by  the  said  Helen  Wilmans  Post  to 
be  a  deceit  and  fraud:  that  the  letters  to 
applicants  for  such  pretended  treatment, 
and  during  the  time  thereof  after  engage- 
ment for  such  said  treatment,  sent  through 
said  mails  and  Postoffiee  Establishment  in 
the  furtherance  of  said  scheme,  were  not 
written  by  her,  the  said  Helen  Wilmans 
Post,  but  were  written  by  typewriter  and 
hand  in  a  stereotyped  form  and  manner 
by  her  employees,  stenographers,  and  clerks, 
by  her  direction.'.' 

Here  it  will  be  observed  is  a  distinct 
charge  that  the  representations  made  by  the 
defendant  as  to  her  ability  to  cure,  etc.. 
were  false,  and  were  well  known  to  her  to 
be  false:  that  the  scheme  was  fraudulent 
and  fictitious,  and  that  her  promised  treat- 
ment was  ineffectual  for  the  cure  of  any 
disease,  and  was  a  deceit  and  a  fraud  at 
the  time  of  devising  the  same,  and  was 
known  to  the  defendant  to  be  a  deceit  and 
a  fraud;  and  that  her  promises  were  in- 
capable of  per  forma  nee.  The  gravamen  of 
the  charge  here  is  the  falsity  of  the  pre- 
tenses, and  that  such  falsity  was  known  to 
the  defendant.  The  allegation  of  main 
fides  pervades  the  whole  scheme.  It  does 
not  present  a  question  of  the  lawfulness  of 
the  calling  of  a  mental  healer,  or  whether 
or  not  mental  science  is  a  fraud  and  hum- 
bug, but  it  presents  the  question  of  the 
good  faith  of  the  defendant.  It  does  not 
assume,  as  the  other  three  indictments,  that 
she  could  administer  the  treatment  prom- 
ised: but  it  is  expressly  alleged  that  she 
could  not,  that  her  representations  were 
false  and  known  to  her  to  be  false,  and  that 
her  promises  were  impossible  of  perform- 
ance. It  is  also  alleged  in  this  indictment 
that  the  defendant  was  not  "  intending  to 
give  such  treatment  and  to  cure  patients;  " 
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but  it  is  not  assumed  that  she  could,  and, 
on  the  contrary,  it  is  averred  that  she 
could  not,  and  that  she  knew  she  could 
not.  If  she  could  not,  and  knew  she  could 
not.  it  follows,  perhaps,  without  allegation, 
that  she  was  not  intending  to  give  such 
treatment. 

A  great  many  exceptions  were  taken  and 
errors  assigned  upon  the  charges  given 
and  refused.  While  it  is  impracticable  to 
comment  upon  all  of  them,  it  seems  proper 
that  we  should  express  an  opinion  on  such 
questions  raised  by  the  record  as  may  arise 
on  the  new  trial. 

The  case  should  be  tried  with  the  distinct 
understanding  that  the  practice  of  mental 
healing  is,  in  Federal  law.  as  lawful  as 
healing  with  drugs.  As  to  the  right  to  use 
the  Postal  Establishment  of  the  United 
States,  no  discrimination's  made  between 
those  whose  vocation  is  healing,  whether 
they  be  allopathists,  homeopath ists.  osteo- 
paths, or  mental  scientists.  But  the  use  of 
the  mails  in  furtherance  of  an  artifice  or 
scheme  to  defraud,  under  the  guise  of 
practising  the  vocation  of  healing,  is 
equally  condemned  by  law.  whether  the  ac- 
cused be  mental  healers  or  the  votaries  of 
other  sclHols.  The  statute  .  is  directed 
against  any  scheme  or  artifice  to  defraud; 
and  it  includes  everything  designed  to  de- 
fraud by  representations  as  to  the  past  or 
present,  or  by  suggestions  or  promises  as 
to  the  future.  Durland  v.  United  States, 
101  l\  S.  306,  40  L.  ed.  709.  16  Sup.  CL 
Rep.  508.  This  indictment  involves  ques- 
tions as  to  the  belief  and  intention  of  the 
defendant.  Every  man  and  woman  has  the 
right  to  believe  what  he  or  she  chooses  to 
believe.  And  one  who  holds  any  belief  may 
engage  in  practice  founded  upon  it.  unless 
he  thereby  injures  others  in  person,  reputa- 
tion, or  property,  or  disturbs  the  peace  and 
welfare  of  the  public.  A  belief,  of  course, 
cannot  with  impunity  be  carried  into  con- 
duct contrary  to  law.  The  ultimate  ques- 
tion of  fact  before  the  jury  was  as  to  the 
good  faith  of  the  defendant,  and  that  ques- 
tion involved  her  belief  in  her  representa- 
tions and  promises.  While  her  belief  is 
not  the  subject  of  direct  proof,  it  may  be 
ascertained  from  circumstances  and  by 
proof  of  her  actions  and  declarations.  If 
she  was  practising  her  profession  in  good 
faith,  the  fact  that  she  received  compensa- 
tion for  her  advice  and  services  is  of  no 
consequence;  the  regular  physician,  the 
lawyer,  and  the  preacher  do  the  same.  The 
cardinal  inquiry  was:  Was  she  engaged  in 
the  business  of  treating  and  curing,  or  en- 
deavoring to  cure,  applicants,  or  was  she 
practising  a  scheme  or  artifice  to  defraud! 
It  is  not  a  question  as  to  whether  or  not 
the  method  of  treatment  is  one  that  should 
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be  approved  or  disapproved  by  the-  court 
and  jury.  If  it  was  as  baseless  as  mundane 
astrology,  it  makes  no  difference,  if  the 
defendant  believed  in  it  and  practised  it  in 
good  faith  and  without  positive  intention  to 
defraud.  If,  without  belief  in  her  pro- 
fessions or  proposed  treatment,  and  with 
knowledge  that  her  representations  were 
false,  she  made  them  to  defraud,  the  fact 
that  mental  healing  is  a  lawful  vocation 
does  not  protect  her. 

After  evidence  had  been  offered  tending 
to  prove  the  charges  of  the  indictment,  the 
defendant  offered  evidence  by  way  of  de- 
fense, and,  among  other  things,  sought  to 
prove  that  she  possessed  the  power  to  treat 
and  cure  people  as  she  had  advertised. 
The  court  instructed  the  jury  that,  "  when 
one  contends  that  he  has  made  new  dis- 
coveries in  science  or  art,  opposed  to  the 
general  experience  of  man  for  ages,  and 
directly  in  conflict  with  the  generally  ac- 
cepted rules,  seeks  to  gain  money  or  secure 
profit  thereby,  the  burden  of  proof  of  the 
truth  of  such  discovery  is  upon  the  party 
making  the  claim,  and  such  contention 
must  be  satisfactorily  proved  before  it  can 
be  accepted." 

This  charge  indicates  that  the  court,  con- 
sidering the  evidence  offered  by  the  defend- 
ant, concluded  that  it  set  up  as  a  special 
defense  that  the  defendant  possessed  the 
extraordinary  power  which  she  claimed, 
and  instructed  the  jury  that  the  burden  of 
proof  was  on  her  to  satisfactorily  prove 
such  contention.  There  are  other  and  sim- 
ilar expressions  in  the  charge,  which,  in 
effect,  direct  the  jury  to  return  a  verdict" 
of  guilty,  "  if  the  defendant  has  failed  to 
satisfy  you  of  the  truth  of  the  powers  she 
claimed."  This  view  of  the  court  is  made 
plainer  by  a  further  instruction.  Referring 
to  the  power  which  the  defendant  claimed 
to  have,  the  jury  were  instructed  that, 
"  this  power  is  not  recognized  as  a  natural 
law  by  the  experience  of  mankind,  and 
that  she  is  attempting  to  establish  a  new 
and  unrecognized  law  of  nature;  and,  there- 
fore, the  burden  rests  upon  her  to  satisfy 
you  that  she  possessed  such  power,  and 
could  do  what  she  promised  and  advertised 
to  do." 

Here  we  have  the  distinct  assertion  that 
the  burden  rests  upon  her  to  satisfy  the 
jury  that  she  possessed  such  power. 

In  a  criminal  trial,  where  the  defendant's 
only  plea  is,  "  Not  guilty,"  the  general 
rule  is  unquestioned  that  the  burden  of 
proof,  and  the  obligation  to  convince  the 
jury  of  the  prisoner's  guilt  beyond  a  reason- 
able doubt,  as  to  all  essentia]  matters,  in- 
cluding the  criminal  intent,  is  upon  the 
prosecution  throughout  the  trial;  and  that 
there  is  no  shifting  of  the  burden  of  proof 
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during  the  trial.  Underhill,  Crim.  Ev.  § 
23;  rotter  v.  United  States,  155  U.  S.  438, 
39  L.  ed.  214,  15  Sup.  Ct.  Rep.  144.  Where 
the  defendant  offers,  under  the  plea  of  not 
guilty,  some  affirmative  defense, — as,  for  ex- 
ample, the  defense  of  insanity, — the  cases 
in  the  state  courts  are  in  conflict  as  to  the 
question  on  whom  rests  the  burden  of  proof. 
Underhill,  Crim.  Ev.  *  157;  2  Bishop,  New 
Crim.  Proc.  §  669.  But  on  principle,  now 
sustained  by  a  large  majority  of  the  state 
courts,  the  burden  in  such  cases  is  on  the 
prosecution.  2  Bishop,  New  Crim.  Proc.  § 
673.  In  Federal  jurisprudence  there  is  no 
question  as  to  the  proper  rule.  In  Davis  v. 
United  States.  160  U.  S.  469,  40  L.  ed. 
499,  16  Sup.  Ct.  Rep.  353,  it  was  held  that 
the  "  burden  of  proof,"  as  those  words  are 
understood  in  criminal  law,  is  never  upon 
the  accused  to  establish  his  innocence,  or 
to  disprove  the  facts  necessary  to  establish 
the  crime, for  which  he  is  indicted.  It  ia  on 
the  prosecution  from  the  beginning  to  the 
end  of  the  trial,  and  applies  to  every  ele- 
ment necessary  to  constitute  the  crime. 
This  rule  was  applied  to  a  case  where  the 
defense  was  insanity.  If,  in  this  case,  we 
look  on  the  defense  made  by  the  defendant 
— that  she  had  the  power  to  effect  the  cures 
that  she  claimed  she  could  make — as  an 
affirmative  and  separate  defense,  still  it 
would  be  the  unquestioned  rule  of  law  in 
the  Federal  court  that,  if  the  evidence  she 
offered  was  sufficient  to  create  a  reasonable 
doubt  as  to  her  guilt,  or  as  to  any  fact 
necessary  to  be  proved  to  secure  her  convic- 
tion, she  would  be  entitled  to  an  acquittal. 
She  is  not  required  to  prove  any  fact  to  the 
satisfaction  of  the  jury.  In  other  words, 
if,  on  the  whole  evidence,  including  that 
offered  by  both  sides,  the  jury  have  a  rea- 
sonable doubt  as  to  her  guilt,  she  is  en- 
titled to  an  acquittal  of  the  specific  offense 
charged.  This  being  the  law,  it  was  error, 
we  think,  to  instruct  the  jury,  in  any  as- 
pect of  the  case,  that  the  burden  of  proof 
rested  upon  the  defendant  to  satisfy  the 
jury  that  she  possessed  the  power  to  cure 
diseases,  as  claimed,  and  that  her  con- 
tention must  be  satisfactorily  proved.  It  is 
one  of  the  affirmative  averments  of  the  in- 
dictment that  the  representations  made  by 
the  defendant  were  false,  and  not  capable 
of  performance  by  her,  and  the  burden  was 
on  the  United  States  to  prove  it.  It  is 
true  that  the  learned  trial  judge  correctly 
charged  the  doctrine  of  reasonable  doubt 
in  general  terms,  but  that  would  not,  in 
our  opinion,  remove  the  impression  which 
must  have  been  made  on  the  minds  of  the 
jury, — that  the  burden  was  on  the  defend- 
ant to  prove  a  part  of  her  defense  to  the 
satisfaction  of  the  jury. 

Referring  to  the  evidence  offered  by  the 
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defendant,  tending  to  show  that  she  could 
effect  the  cures  by  the  method  she  was 
practising,  and  especially  to  the  claim  that 
she  could  "  send  by  emanations  from  her 
own  mind  such  power  as  will,  after  passing 
through  the  mind  of  a  second  person,  in- 
fluence the  physical  condition  of  a  third 
person,"  the  learned  judge  asserted  that 
this  power  was  not  recognized  as  a  natural 
law  by  the  experience  of  mankind,  and  that 
the  defendant  is  attempting  to  establish  a 
new  and  unrecognized  law  of  nature.  He 
then  said  to  the  jury  that  where  "testi- 
mony of  itself  is  directly  contrary  and  in 
opposition  to  the  well-established  laws  of 
nature,  accepted  by  all  men  from  the  ex- 
perience and  study  of  ages,  such  testimony 
may  be  properly  ignored  without  contradic- 
tion." A  jury  may  unquestionably  be 
properly  instructed  to  disregard  evidence 
that  they  find  to  be  false.  Allen  v.  United 
Mates,  i64  U.  S.  492,  499,  41  L.  ed.  528, 
530,  17  Sup.  Ct.  Rep.  154.  And.  under 
the  practice  of  the  Federal  courts,  the 
judge  may  express  his  opinion  as  to  the 
weight  or  effect  of  evidence  or  the  credi- 
bility of  witnesses:  but,  if  evidence  is  ad- 
mitted as,  and  is,  legal  and  relevant,  the 
jury,  we  think,  should  not  be  peremptorily 
directed  to  ignore  it.  If  it  be  of  a  kind 
that  greatly  taxes  the  credulity  of  the 
judge,  he  can  say  so,  or,  if  he  totally  dis- 
believes it,  he  may  announce  that  fact, 
leaving  the  jury  free  to  believe  it  or  not. 
If  the  jury  concur  in  the  view  expressed 
by  the  judge,  they  may  entirely  disregard 
such  evidence  in  their  verdict :  but  to  direct 
the  jury  to  ignore  it  is  to  tell  them  not  to 
consider  it  at  all,  even  to  determine 
whether  it  deserves  credence  or  not.  We 
are  aware  of  the  fact  that  this  instruction 
related  to  evidence,  part  of  which,  perhaps, 
would  seem  to  many,  if  not  all,  intelligent 
minds,  incredible;  but,  if  evidence  is  ad- 
missible at  all,  we  can  see  no  reason  why  it 
is  not  to  be  passed  on  by  the  jury.  We  are 
not  holding  that  the  defendant  has  a  right 
to  embark  in  a  business,  and  to  insist 
that  its  legality  shall  be  tested  by  princi- 
ples beyond  the  understanding  of  others, 
and  not  by  such  knowledge  as  the  courts 
and  juries  possess.  The  case  must,  of 
course,  be  tried  and  tested  by  the  rules  of 
law  and  by  common  human  understand- 
ing. But  when  a  question  of  fact  is  tested, 
although  it  may  involve  the  existence  of  a 
power  not  generally  recognized,  evidence 
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bearing  on  the  question  must  be  considered 
as  in  other  cases.  Science  has  not  yet 
drawn,  and  probably  never  will  draw,  a 
continuous  and  permanent  line  between  the 
possible  and  impossible,  the  knowable  and 
unknowable.  Such  line  may  appear  to  be 
drawn  in  one  decade,  but  it  is  removed  in 
the  next,  and  encroaches  on  what  was  the 
domain  of  the  impossible  and  unknowable. 
Advance  in  the  use  of  electricity,  and  ex- 
periments in  telepathy,  hypnotism,  and 
clairvoyance,  warn  us  against  dogmatism. 
The  experience  of  the  judiciary,  as  shown 
by  history,  should  teach  tolerance  and  hu- 
mility, when  we  recall  that  the  bench  once 
accounted  for  familiar  physical  and  mental 
conditions  by  witchcraft,  and  that,  too,  at 
the  expense  of  the  lives  of  innocent  men 
and  women.  In  that  day,  it  was  said  from 
the  bench  that  to  deny  the  existence  of 
witchcraft  was  to  deny  the  Christian  re- 
ligion. Juries  would  have  done  better. 
Then  and  now  questions  of  fact  were  best 
tried  by  jury. 

We  are  of  the  opinion  that  the  court 
ruled  correctly  in  refusing  to  grant  the  re- 
quest of  the  defendant  to  direct  an  ac- 
quittal on  indictment  No.  176. 

In  dealing  with  the  issues  raised  by  the 
record,  we  have  not  intended  to  express 
any  opinion  as  to  the  substantiality  of 
mental  science,  or  whether  it  is  founded  on 
some  occult  natural  law,  or  on  mere  pa- 
rade and  mummery.  The  court  is  not  a 
society  for  psychical  research,  charged  with 
the  duty  of  forming  and  announcing  opin- 
ions on  that  subject.  We  have  endeavored 
only  to  make  it  plain  that  there  is  nothing 
in  this  case  to  require  a  departure  from 
the  ordinary  rules  of  evidence  and  familiar 
criminal  procedure. 

The  judgment  must  be  reversed,  and  the 
case  remanded  for  a  new  trial. 

A  petition  for  rehearing  having  been 
filed,  the  following  Per  Curiam  response 
was  handed  down  March  28,  1905: 

The  opinion  and  decision  heretofore  filed 
practically  dispose  of  indictments  Nos.  141. 
160,  and  161.  If  the  plaintiff  in  error  is 
tried  again  on  the  issues  raised  by  indict- 
ment No.  176,  it  will  be  found,  on  an  ex- 
amination of  the  opinion,  that  it  decides 
all  material  questions  raised  on  the  former 
trial.  The  petition  of  plaintiff  in  error  for 
a  rehearing  is  therefore  denied. 
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BERTHA  ZIXC  COMPANY,  Plff.  in  Err., 

v. 

Samuel  MARTIN'S  ADMINISTRATOR. 

(93  Va.  791.) 

1.  An  objection  for  variance  between 
pleading  and  proof  cannot  be  raised  for 
the  first  time  on  appeal,  where  the  statute 
permits  an  amendment  or  a  finding  of  facts 
in  such  cases,  which  may  be  followed  by 
judgment  according  to  the  right  of  the  case, 
If  the  opposite  party  will  not  be  prejudiced. 

2.  A  servant  at  work  near  a  Are 
where  dynamite  Is  belna*  thawed 
may  not  be  guilty  of  improper  conduct  In 
leaving  his  work  and  going  to  the  fire  with- 
out being  either  requested  or  ordered  to  do 
so,  if  the  fire  is  built  partly  to  furnish 
warmth  to  workmen,  who  frequently  go  to 
It  for  warmth  without  objection  on  the  part 
of  the  foreman. 

3.  It  I»  not  the  doty  of  a  master  to 
provide  safe,  sound,  and  suitable  ap- 
pliances for  the  use  of  the  servant,  but 
only  to  use  ordinary  oare  to  do  so. 

4.  No  more  than  ordinary  care  Is  nec- 
essary, on  the  part  of  a  master,  In  pro- 
viding and  adopting  methods  for  thawing 
dynamite,  which  Is  such  care  as  reasonable 
and  prudent  men  exercise  under  like  cir- 
cumstances. 

tf.  An  instruction,  In  reference  to 
thawing  dynamite,  that  it  is  the  mas- 
ter's duty  to  adopt  such  reasonably  safe 
methods,  and  use  such  well-known  and  prac- 
tical appliances,  to  avoid  accidents,  as  are 
reasonably  safe,  is  erroneous,  where  there 
Is  evidence  that  the  thawing  may  be  safely 
done  without  appliances. 

6.  The  evidence  of  expert  wit- 
nesses shonld  not  be  allowed  to  be 
introduced  after  both  sides  have  announced 
that  they  are  through  with  their  evidence, 
and  further  steps  have  been  taken  In  the 
case,  except  under  very  extraordinary  cir- 
cumstances and  for  good  cause. 

(September  19,  1895.) 

ERROR  to  the  Circuit  Court  for  Wythe 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  alleged  negligent  killing  of 
plaintiff's  intestate.     Reversed. 

Deceased  was  engaged  to  work  in  defend- 
ant's mines,  or  on  the  track  and  dump. 
On  the  morning  of  the  day  on  which  the 
accident  took  place  a  fire  was  built  near 
where  deceased  was  at  work.  The  work- 
men went  there  several  times  to  get  warm, 

Note. — As    to    duty    of    master    to    furnish 
safest  appliances,  see  Grattis  v.  Kansas  City, 
P.  &  G.  R.  Co.  48  L.  R.  A.  399. 
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with  the  knowledge  of  the  foreman.  While 
deceased  and  others  were  standing  about 
the  fire,  some  dynamite  was  placed  near  it 
to  thaw.  It  exploded,  causing  the  damage 
for  which  this  suit  was  brought. 

Further  facts,  aside  from  the  instruc- 
tions, sufficiently  appear  in  the  opinion. 

At  plaintiff's  request,  the  court  gave  the 
following  instructions: 

"  I.  Duty  of  master :  The  court  in- 
structs the  jury  that,  before  using  a  high 
dangerous  explosive,  it  is  the  duty  of  the 
master  to  ascertain  and  make  known  to  his 
servants  the  dangers  to  be  reasonably  ap- 
prehended from  its  use,  and  the  proper 
method  of  manipulating  it  with  reasonable 
safety;  and  the  ignorance  of  the  master  as 
to  the  dangers  to  be  apprehended  from  its 
use,  or  the  proper  methods  of  manipulating 
it,  will  furnish  no  excuse  when  the  master, 
by  the  exercise  of  reasonable  diligence,  could 
have  obtained  such  knowledge. 

"  2.  The  court  instructs  the  jury  that,  if 
they  believe  from  the  evidence  that  it  is 
dangerous  to  thaw  frozen  dynamite  by  an 
open  fire,  and  that  the  method  of  thawing 
dynamite  by  an  open  fire  is  not  reasonably 
safe,  and  that  such  dangers  could  he 
avoided,  or  greatly  reduced,  by  the  use  of 
appliances  and  methods  which  were  within 
easy  reach  of  the  master;  and  that  the 
existence  of  such  danger,  and  the  means  of 
avoiding  it,  or  greatly  reducing  it,  were 
known  to  the  master,  or,  by  the  exercise  of 
reasonable  care  and  diligence  on  his  part, 
could  have  been  known  to  him, — that  it 
was  a  duty  that  the  master  owed  his  serv- 
ants to  adopt  such  methods,  and  use  such 
appliances,  as  were  reasonably  safe;  and 
any  other  methods  which  were  not  reason- 
ably safe  will  not  excuse  the  master  for  in- 
juries to  the  servant,  resulting  therefrom. 

"  3.  The  court  instructs  the  jury  that  the 
servant  assumes  the  ordinary  risks  incident 
to  the  service  after  the  master  has  used 
proper  care,  diligence,  and  caution  for  the 
safety  and  protection  of  the  servant,  com- 
mensurate with  the  danger  to  be  reasonably 
apprehended  from  the  service;  and,  if  the 
master  fails  to  use  such  care  and  caution, 
and  an  injury  results  therefrom,  it  is  not 
a  risk  incident  to  the  employment;  and  the 
master  is  liable  therefor,  unless  the  danger 
was  open  and  apparent,  or  the  servant 
had  actual  knowledge  thereof. 

"4.  The  court  instructs  the  jury  that, 
while  the  master  is  not  required  to  use  the 
highest  degree  of  care,  or  the  latest,  most 
approved,  and  expensive  appliances,  yet,  in 
using  high  dangerous  explosives,  the  master 
owes  a  duty  to  his  servant  to  employ  ex- 
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perieneed  agents,  who  know  the  dangers 
ordinarily  incident  to  its  use  and  the  proper 
methods  of  manipulating  it  with  reasonable 
safety,  to  have  his  servants  whose  duties 
bring  them  in  contact  therewith  properly 
instructed  and  informed  as  to  such  dangers, 
and  to  adopt  such  reasonably  safe  methods, 
and  use  such  well-known  and  practical 
appliances,  to  avoid  or  lessen  accidents,  as 
are  reasonably  safe,  and  well  adapted  to 
promote  safety,  and  give  protection  to  the 
servant. 

"  5.  The  court  instructs  the  jury  that, 
if  they  shall  believe  from  the  evidence  that, 
on  the  day  on  which  plaintiff's  intestate, 
Samuel  Martin,  was  injured,  he,  the  said 
Samuel  Martin,  had  been  placed  by  the 
defendant  company  to  work  at  a  place  of 
safety,  and  that  said  Samuel  Martin  (with 
the  knowledge  and  in  the  presence  of  the 
agent  of  the  defendant  company  who  was  in 
authority  over  said  Samuel  Martin)  left 
his  said  place,  and  went  a  short  distance 
to  a  fire,  and  was  there  injured  by  the 
negligence  of  the  defendant  company:  and. 
if  the  jury  shall  further  believe  from  the 
evidence  that  the  said  Samuel  Martin,  in 
leaving  his  said  place  of  work  and  in  going 
to  said  fire,  had  reasonable  and  proper 
cause  for  so  doing,  and  which  cause  was 
sanctioned  by  the  defendant  company, — 
then  the  paid  Samuel  Martin,  in  so  doing, 
was  not  thereby  guilty  of  such  contributory 
negligence  as  to  bar  a  recovery  in  this  ac- 
tion." 

At  defendant's  request,  the  court  gave  the 
following  instruction: 

**  1.  The  court  instructs  the  jury  that 
negligence  cannot  be  assumed,  in  this  case, 
against  the  defendant  company;  but  the 
burden  of  proving  negligence  is  on  the 
part  of  the  plaintiff,  who  alleges  it." 

The  court  refused  to  give  the  following 
instructions: 

44  2.  The  court  instructs  the  jury  that  the 
degree  of  caution,  care,  and  diligence  ex- 
acted by  the  law  of  the  defendant  company, 
in  providing  appliances,  methods  of  work, 
and  means  of  safety  for  the  employees  in 
thawing  dynamite,  was  only  ordinary  and 
reasonable  care,  caution,  and  prudence  in 
providing  and  adopting  reasonably  safe 
appliances  and*  methods  in  thawing  said 
dynamite.  Therefore,  if  the  jury  shall  be- 
lieve, from  the  evidence,  that  the  method  of 
thawing  dynamite,  by  the  defendant  com- 
pany, at  the  time  the  injury  occurred  from 
the  explosion  complained  of.  was  the  method 
of  thawing  dynamite  before  an  open  fire, 
in  the  open  air:  and.  if  the  jury  shall 
further  believe,  from  the  evidence  in  this 
case,  that  the  method  of  thawing  dynamite 
was  reasonably  safe, — then  the  court  in- 
structs the  jury  that  the  defendant  com- 
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pany  was  not  negligent  in  using  that  mode 
of  thawing  dynamite;  and  the  jury  will 
find  for  the  defendant. 

44  3.  The  court  instructs  the  jury  that, 
while  the  master  assumes  the  duty  of  pro- 
viding reasonably  for  the  safety  of  his 
employees,  yet,  such  employee  has  also  the 
duty  to  take  carp  of  himself;  and  such  em- 
ployee, if  he  goes  into  a  dangerous  employ- 
ment, assumes  all  the  dangers,  perils,  and 
accidents  that  are  ordinarily  incident  to 
such  dangerous  employment.  Therefore,  if 
the  jury  believe  from  the  evidence  that  the 
injury  complained  of  in  this  case  was  pro- 
duced by  the  purely  accidental  occurrence 
of  the  explosion  of  dynamite;  and  that  the 
defendant  company,  in  the  performance  of 
its  duty,  had  exercised  reasonable  care:  and 
that  the  injury  occurred  under  such  cir- 
cumstances, with  the  use  of  such  methods 
and  appliances  as  were  reasonably  safe  and 
ordinarily  used  and  adopted  by  other  com- 
panies using  similar  dynamite. — then  there 
can  be  no  recovery  in  this  case  for  the 
plaintiff;  and  the  jury  must  find  for  the 
defendant. 

44  4.  The  court  instructs  the  jury  that,, 
where  a  servant  has  been  assigned  to  do> 
work  at  a  particular  place,  and  wanders, 
voluntarily  away  from  his  post  of  duty* 
prompted  by  curiosity,  idleness,  or  other- 
wise, and  is  injured,  he  has  no  remedy 
against  his  employer.  Therefore,  if  the 
jury  shall  believe  from  the  evidence  that 
Samuel  Martin,  the  deceased,  was  employed 
by  the  defendant  company  to  work  at 
drilling  earth  on  top  of  a  bank  at  its- 
mines,  and  that  his  duty  was,  with  a  drill* 
pick,  or  shovel,  to  drill  a  hole  in  said 
earth,  and  that  it  was  a  safe  position ;  and. 
if  the  jury  believe,  from  the  evidence,  that 
the  said  Samuel  Martin  voluntarily,  and 
without  the  direction  of  the  said  defendant 
company  or  its  agents,  left  said  position  to- 
which  he  was  assigned,  and  exposed  himself 
to  danger  by  going  to  a  fire  at  which 
dynamite  was  being  thawed  by  other 
servants  of  the  defendant  company,  and 
that  said  Samuel  Martin  was  injured  by  an 
explosion  of  said  dynamite  at  said  fire,  to 
which  he  went  voluntarily  and  without  the 
direction  of  the  defendant  -  company  or  its 
servants, — then  the  said  Samuel  Martin 
cannot  recover  for  an  injury  thus  sustained. 

44  5.  The  court  instructs  the  jury  that,  if 
they  believe  from  the  evidence  that  Samuel 
Martin's  post  of  duty  or  place  of  work  was 
not  at  the  fire  where  the  dynamite  was 
being  thawed,  but  that  he  went  there  for  a 
purpose  unconnected  with  his  business,  and 
without  being  requested  or  ordered  to  go 
there;  and  that,  by  reason  of  his  leaving 
his  post  of  duty,  he  was  injured, — then  his 
own   negligence   contributed   to   his    death* 
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and  the  defendant  is  not  liable  therefor: 
and  they  will  find  for  the  defendant. 

"  6.  The  court  instructs  the  jury  that  it 
is  not  necessary  for  the  defendant  company 
to  have  adopted  the  most  modern  methods 
for  the  thawing  of  dynamite,  nor  such  as 
are  safest  for  use,  nor  is  it  necessary  that 
the  company  should  have  provided  such 
means  or  methods  as  would  absolutely  in- 
sure, the  safety  of  its  employees:  but  the 
court  instructs  the  jury  that,  in  the  thaw- 
ing of  dynamite,  it  was  only  necessary  for 
the  defendant  company  to  have  exercised 
reasonable  and  ordinary  care:  and  if  the 
method  of  thawing  said  dynamite  used  by 
the  company  was  a  reasonably  safe  one, 
or  such  as,  from  practical  experience,  had 
been  found  to  be  reasonably  safe, — then 
the  defendant  company  was  not  guilty  of 
negligence  in  adopting  and  using  such 
method  of  thawing  its  dynamite. 

"  7.  The  court,  instructs  the  jury  that,  if 
they  believe,  from  the  evidence,  that  thaw- 
ing dynamite  by  an  open  fire  is  reasonably 
safe,  and  the  method  ordinarily  used  by 
persons  thawing  dynamite,  then  the  defend- 
ant was  not  guilty  of  negligence  in  thawing 
in  this  way;  and  the  plaintiff  cannot 
recover  damages  for  any  injury  caused 
therefrom." 

Of  its  own  motion,  the  court  gave  the 
following  instructions: 

"  2.  The  court  instructs  the  jury  that  the 
degree  of  caution,  care,  and  diligence  ex- 
acted by  the  law  of  defendant  company  in 
providing  appliances,  methods  of  work,  and 
means  of  safety  for  its  employees  in  thaw- 
ing dynamite  was  such  ordinary  and  reason- 
able care,  caution,  and  diligence  in  pro- 
viding and  adopting  reasonably  safe  appli- 
ances and  methods  in  thawing  dynamite  as 
were  commensurate  with  the  danger  which 
might  reasonably  be  apprehended  therefrom ; 
and,  if  the  jury  shall  further  believe,  from 
the  evidence  in  this  case,  that  the  method 
of  thawing  dynamite  used  by  the  defendant 
at  the  time  of  the  injury  complained  of  was 
reasonably  safe,  then  the  court  instructs 
the  jury  that  the  defendant  company  was 
not  negligent  in  using  that  mode  of  thawing 
dynamite. 

"  3.  The  court  instructs  the  jury  that, 
where  a  servant,  who  has  been  assigned  to 
work  at  a  particular  place,  without  any 
reasonable  or  proper  cause  for  so  doing, 
voluntarily  goes  away  from  his  post  of  duty, 
and  is  injured  in  consequence  thereof,  he 
has  no  remedy  against  his  employer.  And, 
if  the  jury  shall  believe,  from  the  evidence, 
that  Samuel  Martin,  the  deceased,  was  em- 
ployed by  the  defendant  company  to  work 
at  drilling  earth  on  top  of  a  bank  at  its 
mines,  and  that  his  duty  was,  with  a  drill, 
pick,  or  shovel,  to  drill  a  hole  in  said 
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earth,  and  that  it  was  a  safe  position ;  and, 
if  the  jury  shall  further  believe,  from  the 
evidence,  that  the  said  Samuel  Martin 
voluntarily,  and  without  the  direction  of 
the  defendant  company  or  its  agents,  and 
without  any  reasonable  or  proper  cause 
for  so  doing,  left  said  position  to  which  he- 
was  assigned,  and  voluntarily  exposed  him- 
self to  known  danger,  by  going  to  a  fire 
at  which  dynamite  was  being  thawed  by 
other  servants  of  the  defendant  company,, 
and  that  the  said  Samuel  Martin  was  in- 
jured by  an  explosion  of  said  dynamite  at 
said  fire,  to  which  he  went  voluntarily  and 
without  the  direction  of  the  defendant  com- 
pany or  its  servants,  and  without  any* 
reasonable  or  proper  cause  for  so  doing; 
and,  if  the  jury  further  believe,  from  the 
evidence,  that  the  said  Samuel  Martin* 
in  so  doing,  was  guilty  of  negligence  which 
proximately  contributed  to  his  injury, — 
then  the  said  Samuel  Martin's  administra- 
tor cannot  recover  for  an  injury  thus, 
caused. 

"  4.  The  court  instructs  the  jury  that,  in 
thawing  dynamite,  it  was  the  duty  of  the 
defendant  company  to  exercise  such  or- 
dinary care  and  caution  in  the  adoption 
and  the  use  of  methods  therefor  as  were 
reasonably  safe  and  commensurate  with 
the  danger  which  might  be  reasonably  ap- 
prehended therefrom ;  and,  if  the  jury  shall 
believe  from  the  evidence  that  the  defend- 
ant company,  in  thawing  dynamite  at  the 
time  of  the  injury  to  said  Samuel  Martin, 
did  exercise  such  care  and  caution  as  is. 
above  stated :  and  that  the  method  of  thaw- 
ing dynamite  as  used  by  the  defendant  com- 
pany was  reasonably  safe  and  commensu- 
rate with  the  danger  reasonably  to  be 
apprehended, — then  the  defendant  com- 
pany was  not  guilty  of  negligence  in  the 
adoption  and  use  of  such  methods. 

"  5.  The  court  instructs  the  jury  that 
a  servant  entering  into  a  dangerous  employ- 
ment assumes  such  risks  as  are  ordinarily- 
incident  to  the  employment  from  causes 
open  and  obvious  to  the  servant,  the  danger- 
ous character  of  which  he  had  opportunity 
to  ascertain;  and  he  must  exercise  reason- 
able care  and  caution  for  his  own  safety- 
while  engaged  in  the  master's  service;  and. 
it  is  the  duty  of  the  master  to  provide  safe* 
sound,  and  suitable  appliances  and  instru- 
mentalities for  the  use  of  the  servant,  and 
to  provide  generally  for  his  safety  in  the 
course  of  the  employment,  and  to  use  proper 
diligence  to  avoid  exposing  the  servant  to» 
extraordinary  risk." 

Messrs.  F.  S.  Blair  and  John  C 
Blair  for  plaintiff  in  error. 

Messrs.  Walker  6  Caldwell  for  de- 
fendant in  error. 
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Buchanan,  J.,  delivered  the  opinion  of 
the  court: 

It  is  assigned  as  error  that,  while  the 
declaration  avers  that  the  defendant's  in- 
testate was  required  by  the  plaintiff  in 
error  to  work  near  by  a  fire  where  dynamite 
was  being  thawed,  and  which  place  of  work 
was  improper,  unsafe,  and  dangerous,  on 
account  of  its  proximity  to  the  dynamite, 
the  proof  shows  that  the  intestate  was  not 
nt  his  place  of  work,  but  had  gone  from  it 
to  a  fire  where  the  dynamite  was  being 
thawed  from  15  to  50  feet  distant,  and  re- 
tieived  the  injuries  which  caused  his  death 
at  the  fire,  and  not  at  his  place  of  v/ork  ;  and 
that,  therefore,  there  was  a  variance  be- 
tween the  pleading  and  proof,  for  which  the 
judgment  of  the  court  should  be  reversed, 
and  the  verdict  of  the  jury  set  aside.  If 
there  waB  such  a  variance  as  that  com- 
plained of,  the  objection  ought  to  have 
been  made  in. the  trial  court,  either  by  ob- 
jecting to  the  evidence  when  offered,  or  by 
a  motion  to  exclude  after  the  evidence  had 
been  received.  Section  3384  of  the  Code 
was  enacted  to  obviate  the  difficulties  which 
frequently  arise  after  a  trial  has  been 
commenced,  when  it  appears  that  there  is 
a  variance  lK?tween  the  evidence  and  alle- 
gations in  the  pleadings,  by  allowing  the 
pleadings  to  be  amended  upon  such  terms 
as  to  continuance  and  costs  as  the  court 
may  deem  reasonable,  or  by  directing  the 
jury  to  find  the  facts;  and  after  such  find- 
ing, if  the  court  be  of  opinion  that  the 
variance  was  such  as  could  not  have  prej- 
udiced the  opposite  party,  it  gives  judg- 
ment according  to  the  right  of  the  case. 

The  objection  now  made  for  the  first  time 
should  have  been  made  in  the  court  below, 
so  that  the  plaintiff  in  that  court  nyght 
have  had  an  opportunity  to  have  moved  the 
court  to  have  adopted  the  one  or  the  other 
of  the  courses  provided  by  the  statute. 
Having  failed  to  do  this,  we  do  not  think 
that  the  question  can  be  raised  here  for  the 
first  time:  and  this  assignment  of  error 
must  be  overruled. 

The  assignment  of  error  as  to  the  notice 
for  taking  the  depositions  of  witness 
Walker  in  this  cause,  and  in  two  other 
causes  by  different  plaintiffs  against  the 
same  defendant,  was  waived  in  the  oral 
argument. 

Errors  are  assigned  as  to  the  action  of 
the  court  in  allowing  certain  questions  to 
be  asked  and  answered  by  certain  wit- 
nesses introduced  by  the  defendant  in  error 
as  experts,  as  shown  by  bills  of  exceptions 
Nos.  4,  5,  6,  and  7.  We  see  no  error  in  the 
court's  action  in  allowing  such  evidence  to 
go  to  the  jury,  and  these  assignments  of 
error  must  be  overruled. 
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Nor  do  we  see  that  the  court  erred  in 
its  rulings  referred  to  in  bills  of  exceptions 
numbered  from  8  to  19,  inclusive,  in  allow- 
ing certain  questions  to  be  asked  and 
answered,  and  in  refusing  to  allow  certain 
other  questions  to  be  asked.  The  assign- 
ments of  error  based  upon  these  bills  of 
exceptions  must  also  be  overruled. 

The  defendant  in  error  moved  the  court 
upon  the  trial  of  the  cause  to  give  five 
instructions,  embodying  the  law  of  the  case 
as  he  contended  for  it.  The  plaintiff  in 
error  objected  to  the  giving  of  these  in- 
structions, but  the  court  overruled  its  ob- 
jection, and  gave  the  instructions  as  asked. 
The  plaintiff  in  error  moved  the  court  to 
give  seven  instructions  embodying  its  view 
of  the  law  of  the  case.  To  the  giving  of 
these  instructions,  the  defendant  in  error 
objected,  and  the  court  sustained  his  ob- 
jections to  all  of  the  instructions  except 
No.  1,  which  was  given.  After  the  court 
had  refused  to  give  the  instructions  of  the 
plaintiff  in  error  numbered  from  2  to 
7,  inclusive,  the  court  gave  four  instruc- 
tions of  its  own,  which  are  called  in  the 
record  the  "  court's  instructions,"  and  num- 
bered 2,  3,  4,  and  5.  To  the  giving  of  the 
instructions  of  the  defendant  in  error  by 
the  court,  to  its  refusal  to  give  the  instruc- 
tions of  the  plaintiff  in  error  except  the 
first,  and  to  its  giving  its  own  instructions, 
the  plaintiff  in  error  filed  its  three  bills  of 
exception,  numbered  1,  2,  and  3;  and  upon 
these  three  bills  of  exception  are  based  its 
first  three  assignments  of  error. 

We  see  no  error  in  the  court's  action  in 
giving  instructions  Nos.  1,  2,  and  3  of  the 
defendant  in  error.  They  correctly  state 
the  law  upon  the  points  upon  which  they 
were  given.  § 

Instruction  No.  4,  offered  by  the  plain- 
tiff in  error,  does  not  clearly  and  plainly 
state  the  law,  while  the  instruction  given 
by  the  court  upon  that  point  does  «o 
state  it.  We  think  the  action  of  the  court 
in  rejecting  that  instruction,  and  in  giving 
its  own  in  lieu  of  it,  was  correct. 

Instruction  No.  5,  offered  by  the  plaintiff 
in  error,  was  properly  rejected  by  the  court. 
The  intestate  of  the  defendant  may  have 
left  his  work,  and  gone  to  the  fire  where 
the  dynamite  was  being  thawed,  without 
either  being  requested  or  ordered  to  do  so, 
and  yet  not  have  been  there  improperly. 
There  is  evidence  in  the  cause  which  tends 
to  show  that  the  fire  was  built  for  the 
purpose  of  allowing  the  hands  to  warm  by, 
as  well  as  for  the  purpose  of  thawing  the 
dynamite,  and  that  the  hands,  the  intestate 
of  the  defendant  in  error  among  them,  had 
gone  there  several  times  on  the  morning  of 
the  accident,  with  the  knowledge  of,  and 


1895. 


Bertha  Zinc  Co.  v.  Martin's  Administrators. 


1008 


without  objection  by,  the  foreman  or  boss 
in  charge  of  that  squad  of  hands. 

Instruction  No.  3  of  the  court,  upon  the 
same  point,  correctly  states  the  law,  and 
was  properly  given. 

That  portion  of  the  instruction  of  the 
■court  numbered  5  which  defines  the  duty  of 
a  servant  when  he  enters  into  a  dangerous 
employment,  and  declares  that  he  "  as- 
sumes such  risks  as  are  ordinarily  inci- 
dent to  the  employment,  from  causes  open 
And  obvious  to  the  servant,  the  dangerous 
character  of  which  he  had  an  opportunity 
to  ascertain;  and  that  he  must  exercise 
reasonable  care  and  caution  for  his  own 
safety  while  engaged  in  the  master's  serv- 
ice,"— is  a  clear  and  correct  statement  of 
the  law;  but  the  other  portion  of  the  in- 
struction, which  defines  that  "  it  is  the  duty 
of  the  master  to  provide  safe,  sound,  and 
suitable  appliances  and  instrumentalities 
for  the  use  of  the  servant,  and  to  provide 
generally  for  his  safety  in  the  course  of  the 
employment,  and  to  use  proper  diligence 
to  avoid  exposing  the  servant  to  extraor- 
dinary risk,"  is  plainly  incorrect,  as  it  im- 
poses a  much  higher  duty  upon  the  master 
in  providing  appliances  and  instrumental- 
ities for  his  servant's  use  than  the  law  im- 
poses. The  rule  upon  the  subject  in  this 
state  is  that  it  is  the  duty  of  the  master 
to  exercise  ordinary  care — that  is,  such 
care  as  reasonable  and  prudent  men  use 
under  like  circumstances — in  providing 
safe  and  suitable  appliances  and  instru- 
mentalities for  the  work  to  be  done,  and  in 
providing  generally  for  the  safety  of  the 
servant  in  the  course  of  the  employment; 
regard  being  had  to  the  work,  and  the  diffi- 
culties and  dangers  attending  it.  Rich- 
lands  Iron  Co.  v.  Elkins,  90  Va.  249,  201, 
17  S.  E.  890;  Bailey,  Master's  Liability 
for  Injuries  to  Servant,  pp.  8,  9;  Bishop, 
Xon-Contract  Law,  §  645. 

The  instruction  given  on  this  point  de- 
«c!ares  it  to  be  the  master's  duty  to  provide 
not  reasonably  safe,  sound,  and  suitable 
appliances  and  instrumentalities  for  the  use 
of  the  servant;  but  it  implies  that  they 
must  be  absolutely  safe,  sound,  and  suit- 
able; and  he  is  required,  not  to  exercise 
ordinary  care  in  providing  generally  for  the 
safety  of  the  servant  in  the  course  of  the 
-employment,  but  he  must  do  so  absolutely. 
The  duty  thus  imposed  by  the  instruction 
upon  the  master  for  the  safety  of  his  serv- 
ant is  a  higher  degree  of  duty  than  is  im- 
posed upon  the  servant  for  his  own  pro- 
tection, and  is  contrary  to  reason,  as  well 
as  to  law,  for  no  master  can  be  required 
to  do  more  for  his  servant's  safety  than 
the  servant  is  required  to  do  for  his  own 
safety. 
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Instruction  No.  2,  offered  by  the  plaintiff 
in  error,  correctly  states  the  law,  and  ought 
to  have  been  given;  and  the  refusal  of  the 
court  to  give  it  was  error,  and  reversible 
error,  unless  some  other  instruction  given 
by  the  court  cured  it.  A  party  has  the 
right  to  have  his  own  instruction  given  as 
he  offers  it,  if  it  clearly  and  correctly  states 
the  law,  and  is  applicable  to  the  facts  of 
the  case.  In  Rosenbaums  v.  Weeden,  18 
Gratt.  799,  98  Am.  Dec.  737,  Judge  Moncure, 
in  delivering  -the  opinion  of  the  court,  says 
that  "  a  court  is  bound  to  give  any  instruc- 
tion asked  for  by  either  party,  which  cor- 
rectly expounds  the  law  upon  any  evidence 
before  the  jury."  Baltimore  &  O.  R.  Co. 
v.  Polly,   14  Gratt.  447.  448,  468. 

The  instruction  of  the  court  numbered  2, 
given  in  lieu  thereof,  was  substantially  the 
same  instruction,  except  the  addition  that 
the  reasonable  care  required  of  the  master 
was  such  as  was  commensurate  with  the 
danger  which  might  reasonably  be  appre- 
hended from  the  use  of  dynamite.  If  the 
court  had  added,  further,  "and  such  or- 
dinary care  as  reasonable  and  prudent  per- 
sons, under  like  circumstances,  use  in  thaw- 
ing dynamite,"  there  would  be  no  objection 
to  the  instruction  given  by  the  court;  but 
the  addition  that  was  made  by  the  court 
was  calculated  to  mislead  the  jury,  and  to 
make  the  impression  upon  them  that  some- 
thing more  than  ordinary  care  was  neces- 
sary on  the  part  of  the  master  in  providing 
and  adopting  methods  and  appliances  for 
thawing  dynamite. 

According  to  the  rule  in  this  state,  and 
generally  (though  in  some  jurisdictions 
there  seems  to  be  required  a  higher  degree 
of  care),  the  master  is  not  required  to 
exercise  more  than  ordinary  care  for  the 
safety  of  his  servant,  no  matter  how 
hazardous  the  business  may  be  in  which  the 
servant  is  engaged.  But,  while  the  rule 
of  duty  upon  the  master  in  providing  for 
the  safety  of  his  servant  is  always  and 
invariably  the  exercise  of  ordinary  care,  it 
is  not  to  be  understood  that  the  ordinary 
care  required  is  the  same  in  all  under- 
takings and  under  all  circumstances.  '*  Or- 
dinary care  depends  upon  the  circumstances 
of  the  particular  case,  and  is  such  care  as 
a  person  of  ordinary  prudence,  under  all 
the  circumstances,  would  have  exercised." 
This  was  the  doctrine  laid  down  by  this 
court  in  the  case  of  Norfolk  &  P.  R.  Co.  v. 
0rm8by,  27  Gratt.  455,  and  which  has  been 
reiterated,  in  substance,  in  subsequent 
cases  as  late  as  the  case  of  Richlands  Iron 
Co.  v.  Elkins,  90  Va.  249,  291,  17  S.  E. 
890. 

If  the  court,  in  any  other  instruction 
given,    had    instructed    the   jury    that   the 
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ordinary  care  required  of  the  master,  in 
providing  safe  appliances  and  methods  in 
thawing  dynamite,  was  such  care  as  reason- 
able and  prudent  men  exercise  under  like 
circumstances  when  using  dynamite,  it 
would,  perhaps,  have  cured  the  defect  in 
the  court's  instruction;  but  no  such  in- 
struction was  given,  although  the  plaintiff 
♦  in  error,  in  his  instructions  numbered  3,  6, 
and  7,  attempted  to  have  the  jury  in- 
structed upon  that  point;  and,  while  the 
language  used  in  each  of  those. instructions 
upon  that  point  was  objectionable,  and  they 
could  not  be  given  as  offered,  the  court 
ought  to  have  amended  them;  or,  if  it  re- 
jected them  as  it  did,  it  was  error  to  give 
its  own  in  lieu  of  them  without  instruct- 
ing upon  that  point,  which  was  a  vital  one 
in  the  case.  Scientific  experts  of  the  high- 
est character  and  reputation  had  testified  in 
the  case  that  the  thawing  of  dynamite  be- 
fore an  open  fire,  in  the  open  air,  was  very 
dangerous,  and  that  there  were  cheap  appli- 
ances for.  thawing  it  which  greatly  decreased 
the  danger.  Practical  experts,  railroad 
builders,  of  character  and  wide  experience, 
who  had  been  engaged  in  using  dynamite 
for  many  years  in  the  building  of  railroads 
and  other  works  requiring  the  use  of  power- 
ful explosives,  testified  that  the  usual  and 
common  method  of  thawing  dynamite  was 
before  an  open  fire,  in  the  open  air:  and 
that  they  regarded  that  method  as  safe  and 
the  most  practicable,  and  had  known  very 
few  instances  in  which  injuries  had  re- 
sulted from  dynamite  being  thawed  in  that 
manner. 

If  the  view  of  the  scientific  experts  were 
to  prevail  with  the  jury,  the  thawing  of 
dynamite  before  an  open  fire,  in  the  open 
air,  was  gross  negligence.  If  the  opinion 
of  the  practical  experts  was  to  control, 
that  method  seemed  to  be  the  usual  and 
common  one,  and  reasonably  safe.  The 
plaintiff  in  error,  if  it  requested  it,  had 
the  right  to  have  the  court  instruct  the 
jury  that  the  measure  of  ordinary  care 
imposed  upon  it  for  the  safety  of  its  serv- 
ants in  the  use  of  dynamite  was  that  or- 
dinary care  which  reasonable  and  prudent 
men  would  and  do  exercise  under  like  cir- 
cumstances. 

The  degree  of  care  required  in  such  cases, 
under  our  law,  must  be  ascertained  by  the 
general  usages  of  the  business.  The  reason 
for  such  a  rule  is  clearly  and  forcibly  stated 
in  the  case  of  Titus  v.  Bradford,  B.  &  K.  R. 
Co.  136  Pa.  018,  626,  20  Am.  St.  Rep.  944, 
20  Atl.  517.  In  that  case  it  was  said: 
"  All  the  cases  agree  that  the  master  is  not 
bound  to  use  the  newest  and  beat  appli- 
ances. He  performs  his  duty  when  he  fur- 
nishes those  of  ordinary  character  and 
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reasonable  safety,  and  the  former  is  the 
test  of  the  latter;  for,  in  regard  to  the 
style  of  implement  or  nature  of  the  mode 
of  performance  of  any  work,  '  reasonably 
safe '  means  safe  according  to  the  usages, 
habits,  and  ordinary  risks  of  the  business. 
Absolute  safety  is  unattainable,  and  em- 
ployers are  not  insurers.  They  are  liable 
for  the  consequences,  not  of  danger,  but  of 
negligence;  and  the  unbending  test  of  negli- 
gence in  methods,  machinery,  and  appliance* 
is  the  ordinary  usage  of  the  business.  Nb> 
man  is  held  by  law  to  a  higher  degree  of 
skill  than  the  fair  average  of  his  profession 
or  trade ;  and  the  standard  of  due  care  is  the 
conduct  of  the  average  prudent  man.  The 
test  of  negligence  in  employers  is  the  same, 
and,  however  strongly  they  may  lie  con- 
vinced that  there  is  a  better  or  less  danger- 
ous way,  no  jury  can  be  permitted  to  say 
that  the  usual  and  ordinary  way,  commonly 
adopted  by  those  in  the  same  business,  is  a 
negligent  way,  for  which  liability  shall  be 
imposed.  Juries  must  necessarily  determine 
the  responsibility  of  individual  conduct: 
but  they  cannot  be  allowed  to  set  up  a 
standard  which  shall,  in  effect,  dictate  the 
customs,  or  control  the  business,  of  the  com- 
munity." Bern*  v.  Gaston  Gas  Coal  Co.  27 
YV.  Va.  285,  301,  55  Am.  Rep.  304. 

Instruction  No.  4,  given  for  the  defendant 
in  error,  was  misleading  and,  under  the 
facts  of  the  case,  erroneous.  It  informs 
the  jury  among  other  things,  that  it  was. 
the  master's  duty  "  to  adopt  such  reason- 
ably safe  methods,  and  use  such  well  -known 
and  practical  appliances,  to  avoid  or  lessen, 
accidents,  as  are  reasonably  safe  and  well 
adapted  to  promote  safety  and  give  pro- 
tection to  the  servant."  The  evidence  in 
this  case  showed  that  the  method  of  the 
plaintiff  in  error  in  thawing  dynamite 
was  before  an  open  fire,  in  the  open  air; 
and  that  he  had  no  appliance  .for  the  pur- 
pose. It  also  tended  to  show  that  there 
were  practical  appliances  in  use  for  the 
purpose  of  thawing  dynamite,  reasonably 
safe.  There  was  no  charge  in  the  declara- 
tion, and  no  evidence  in  the  case,  that  the 
plaintiff  in  error  was  negligent  in  providing 
appliances  of  any  kind  except  as  to  the 
thawing  of  dynamite.  The  portion  of  the 
instruction  quoted  above  could,  therefore,, 
have  no  relevancy  to  the  case,  unless  it  re- 
ferred to  the  appliances  to  be  used  in  thaw- 
ing dynamite.  If  it  did  refer  io  that,  it 
was  clearly  misleading.  The  plaintiff  in 
error,  as  above  stated,  had  no  appliances 
whatever  for  thawing  dynamite,  and  the 
very  question  in  issue  was  whether  or  not 
its  failure  to  provide  such  appliances  was 
negligence.  This  instruction  does  not  say 
that   it  was  its   duty  to  adopt  reasonably 
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»afe  methods,  or  use  well-known  and  prac- 
tical appliances;  but  it  says  it  was  its  duty 
to  do  both :  thus,  in  effect,  taking  from  the 
jury  the  right  to  determine  whether  its 
method  of  thawing  dynamite  before  an  open 
fire,  without  such  appliances,  was  reason- 
ably safe.  As  a  general  proposition,  the 
instruction  is  correct;  but,  when  applied 
to  the  facts  of  this  case,  it  was  clearly 
misleading,  and  ought  not  to  have  been 
^iven. 

Without  discussing  further  the  instruc- 
tions given  and  rejected,  we  have  said 
enough  to  show  what  principles  of  law 
ahoulcf  govern  upon  the  next  trial  of  the 
case  if  the  evidence  be  substantially  the 
same  as  it  was  upon  the  last  trial. 

The  assignment  of  error  based  upon  bill 
of  exceptions  No.  20  is  that,  after  the 
evidence  was  all  in,  and  the  instructions 
had  been  argued  before  the  court,  the  coun- 
sel for  the  defendant  in  error  announced 
that  they  wanted  to  introduce  some  after- 
discovered  evidence,  which  they  stated  they 
had  just  discovered,  to  which  the  plaintiff 
objected;  but  the  court  overruled  its  ob- 
jections, and  allowed  the  evidence  to  be  in- 
troduced. The  witness  was  introduced  as  a 
practical  expert  upon  the  subject  of  the  use 
of  dynamite,  and  his  evidence  covers  some 
thirteen  pages  in  the  printed  record.  No 
•cause  was  shown  for  its  introduction  at 
that  late  period  of  the  trial  in  which  it  was 
offered,  except  that  the  counsel  of  the  de- 
fendant had  just  then  discovered  it. 

The  question  of  allowing  the  introduction 
of  evidence  after  the  parties  have,  announced 
that  they  are  through,  or  after  the  case 
has  been  submitted  to  the  jury,  rests  in 
the  sound  discretion  of  the  court:  and  its 
action  will  not  be  held  erroneous  unless  it 
appears  that,  in  the  exercise  of  that  discre- 
tion, it  has  plainly  erred.  The  evidence  al- 
lowed to  be  introduced  in  this  case  was 
■expert  evidence,  and  not  evidence  of  any 
fact  affecting  the  issue  in  the  case.  Ex- 
pert witnesses  can  ordinarily  be  had  with- 
out much  difficulty,  and  the  parties  are 
therefore  not  dependent  upon  any  particular 
witness  by  which  to  make  out  their  case, 
and  should  not  be  allowed  to  introduce  ex- 
pert evidence  after  both  sides  have  an- 
nounced that  they  are  through  with  their 
evidence,  and  further  steps  have  been  taken 
in  the  case,  except  under  very  extraordinary 
circumstances  and  for  a  good  cause.  But, 
as  this  case  has  to  be  reversed  upon  other 
grounds,  it  is  unnecessary  to  say  more 
upon  this  point,  as  such  a  question  is  not 
likely  to  arise  upon  the  next  trial. 

The  judgment   in   this  case  must  be  re- 
versed, and  a  new  trial  had,  in  accordance 
with  the  views  expressed  in  this  opinion. 
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City  of  RICHMOND,  Plff.  in  Err., 

v. 

CARUTHERS. 

(103   Va.  774.) 

1.  A  municipal  corporation  cannot  de- 
prive the  owner  of  a  dead  animal  off 
hi  a    property     rla-ht     In     the     carcass 

by  giving  public  contractors  the  exclusive 
right  to  dispose  of* it,  prior  to  Its  having 
become  an  actual  nuisance. 

2.  A  municipal  corporation  has  power 
to  enact  and  enforce  such  reasonable 
ordinances  as  may  be  necessary  with 
respect  to  the  speedy  and  orderly  removal 
of  dead  animals  to  places  of  safety,  by  the 
owner,  primarily,  or.  upon  his  default,  by 
such  other  agency  as  It  may  prescribe. 

(March  23,   1905.) 

ERROR  to  the  Hustings  Court  of  Rich- 
mond to  review  a  judgment  reversing 
a  judgment  of  the  Police  Court  imposing  a 
penalty  upon  defendant  for  violation  of  a 
police  ordinance.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  R.  Pollard  for  plaintiff  in  error. 

Messrs.  Minetree  Folkes  and  Rosooe 
C.  Nelson,  for  defendant  in  error r 

The  exercise  of  police  power  is  subject 
to  constitutional  limitations. 

Bristol  Door  &  Lumber  Co.  v.  Bristol, 
97  Va.  304,  75  Am.  St.  Rep.  783,  33  S.  E. 
588;  State  v.  Goodwill,  33  \V.  Va.  179,  6 
L.  R.  A.  621,  25  Am.  St.  Rep.  863,  10  S.  E. 
285:  State  v.  Oilman,  33  W.  Va.  146,  6 
L.  R.  A.  847,  10  S.  E.  283;  Com.  v.  Adcock, 
8  Gratt.  661,  note;  Tiedeman,  Pol.  Power, 
pp.  13  et  seq.;  Marbury  v.  Madison,  1 
Cranch,  137,  2  L.  ed.  60;  Re  Jacobs,  98  N. 
Y.  98,  50  Am.  Rep.  636;  Cooley,  Principles 
of  Const.  Law,  p.  251 :  Lawton  v.  Steele, 
152  U.  S.  137,  38  L.  ed.  388,  14  Sup.  Ct. 
Rep.  499. 

A  municipality  cannot  make  that  a  nui- 
sance per  se  which  is  not  such  at  common 
law  or  by  statute,  by  merely  calling  it  a 
nuisance  per  se  and  treating  it  as  such  in 
an  ordinance. 

2  Wood,  Nuisances,  3d  ed.  977;  Yates  v. 
Milwaukee,  10  Wall.  497,  19  L.  ed.  984; 
Des  Plaines  v.  Poyer,  123  111.  348,  5  Am.  St. 
Rep.  524,  14  N.  E.  677;  Quintini  v.  Bay  St. 
Louis,  64  Miss.  483,  60  Am.  Rep.  62,  1 
So.  625 ;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Joliet, 
79  111.  44;   Hutton  v.  Camden,  39  N.  J.  L. 


Note. — For  other  cases  In  this  series  as  to 
power  of  municipality  over  disposition  of  dead 
animals,  see  Schoen  Bros.  v.  Atlanta,  33  L. 
R.  A.  804  ;  Knauer  v.  Louisville.  41  L.  R.  A. 
219 ;  also  cases  in  note  to  Harrington  v.  Provi- 
dence, 38  L.  R.  A.,  on  page  305. 
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123,  23  Am.  Rep.  203;  Denver  v.  Mullen, 
7  Colo.  345,  3  Pac.  693:  Grossman  v.  Oak- 
land, 30  Or.  478,  36  L.  R.  A.  593,  60  Am. 
St.  Rep.  832,  41  Pac.  5;  De  Blanc  v.  New 
Iberia,  106  La.  680,  56  L.  R.  A.  285,  31 
So.  311;  Freund,  Pol.  Power,  §  522,  p. 
556:  Bristol  Door  d  Lumber  Co.  v.  Bristol, 
97  Va.  304,  75  Am.  St.  Rep.  783,  33  S.  E. 
588. 

Property  rights  in  domestic  animals  do 
not  cease  at  their  death. 

2  Tiedeman,  State  &  Federal  Control  of 
Persons  &  Property,  §  174;  River  Rendering 
Co.  v.  Behr,  77  Mo.  91,  46  Am.  Rep.  6; 
Undericood  v.  Green,  42  N.  Y.  140;  Rchoen 
v.  Atlanta,  97  Ga.  697,  33  L.  R.  A.  804,  25 
S.  E.  380. 

Dead  animals  are  not  per  se  nuisances, 
and,  until  they  become  so,  cannot  be  confis- 
cated by  the  municipality  under  the  guise 
of  an  exercise  of  police  power. 

River  Rendering  Co.  v.  Behr,  77  Mo.  91, 
46  Am.  Rep.  6:  knauer  v.  Louisville,  20 
Ky.  L.  Rep.  193,  41  L.  R.  A.  219,  45  S.  W. 
510,  46  S.  W.  701:  Schoen  v.  Atlanta,  97 
Oa.  697,  33  L.  R.  A.  804,  25  S.  E.  380: 
Underwood  V.  Green.  42  X.  Y.  140:  State  v. 
.1/orrw,  47  La.  Ann.  1662,  18  So.  710; 
Mate  v.  Payssan,  47  La.  Ann.  1029,  49 
Am.  St.  R/?p.  390,  17  So.  481:  Meyer  v. 
Jones.  20  Ky.  L.  Rep.  1632,  49  S.  W.  809; 
2  Smith,  Mun.  Corp.  1903,  p.  1332. 

Whittle,  J.,  delivered  the  opinion  of  the 
court: 

This  case  involves  the  construction  of  an 
ordinance  of  the  city  of  Richmond  author- 
izing the  president  of  the  board  of  health, 
with  the  approval  of  the  committee  on 
health,  to  contract  for  the  term  of  two 
years  for  the  removal  from  the  city  of  all 
dead  horses,  mules,  cows,  and  other  cattle, 
and  providing  for  the  imposition  of  a  fine 
of  not  less  than  $5,  nor  more  than  $30, 
on  any  person,  other  than  the  contractor, 
who  shall  remove  from  the  city  any  of  the 
dead  animals  mentioned  in  the  ordinance. 

The  defendant  in  error,  Caruthers,  hav- 
ing removed  a  dead  horse,  which  was  his 
property,  in  violation  of  the  ordinance, 
was  arraigned  in  the  poliee  court  and  sub- 
jected to  a  fine  of  $20.  On  appeal  the  hust- 
ings court  reversed  the  judgment:  holding 
the  ordinance  to  be  in  conflict  with  the 
14th  Amendment  of  the  Constitution  of  the 
United  States,  which  forbids  that  any  per- 
son shall  be  deprived  of  his  property  with- 
out due  process  of  law.  To  the  latter 
judgment  a  writ  of  error  was  awarded  by 
one  of  the  judges  of  this  court. 

The  soundness  of  the  conclusion  reached 
by  the  learned  judge  of  the  hustings  court, 
both  from  the  standpoint  of  reason  and  au- 
thority, would  seem  obvious.  The  law  is 
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well  settled  that  dead  animals  are  not  per 
se  nuisances,  and  cannot  be  made  such  by 
legislative  declaration.  While,  therefore, 
as  shall  be  seen  presently,  a  municipality 
is  clothed  with  ample  authority,  in  the 
exercise  of  its  police  power,  to  protect  the 
public  against  nuisances  per  se,  or  any- 
thing that  is  likely  to  become  an  offensive 
and  dangerous  nuisance,  it  cannot,  in  t he- 
absence  of  such  conditions,  in  the  first  in- 
stance, deprive  the  owner  of  his  property 
in  the  carcass  of  a  dead  domestic  animal 
without  due  process  of  law.  The  doctrine- 
is  sustained  by  textwriters  and  numerous 
decisions  of  the  highest  respectability^ 
which  practically  speak  with  one  voice  on 
the  subject. 

The  principle  is  thus  stated  by  Freund  in 
his  late  work  on  Police  Power,  at  ft  522: 
"As  long  as  property  is  not  imminentlir 
dangerous  or  offensive,  it  cannot  be  treated 
as  a  nuisance  per  «e.  .  .  .  This  princi- 
ple is  well  illustrated  by  the  lawT  regarding 
the  disposal  of  carcasses  of  dead  animals. 
They  are  liable  to  become  nuisances,  and. 
if  not  cared  for,  may  be  treated  as  such; 
but  the  owner  .  .  .  does  not  lose  hi* 
property  in  it  as  soon  as  it  dies.  He  must 
be  given  an  opportunity  to  dispose  of  it. 
since  he  may  realize  something  from  its- 
sale;  and  to  give  offal  contractors  im- 
mediately an  exclusive  control  of  all  dead 
animals,  or  even  to  require  their  deposit 
at  a  designated  place,  is  taking  property 
without  due  process  of  law." 

So  Tiedeman  (vol.  2,  §  174),  in  hi* 
treatise  on  State  and  Federal  Control  of 
Persons  &  Property,  observes :  "  As  long 
as  the  carcasses  of  animals  are  not  a 
nuisance  to  the  public  because  of  their 
effect  upon  the  public  health,  they  are  as. 
much  protected  by  constitutional  guarantiee 
as  are  the  live  animals."  2  Smith.  Mun. 
Corp.  §  1332;  Tiedeman  Pol.  Power,  S  1400: 
1  Dill.  Mun.  Corp.  4th  ed.  §  374,  note  1,  p. 
450. 

In  Undericood  v.  Green,  42  N.  Y.  140* 
42  hogs  had  died  from  suffocation  in  a 
stock  car  in  the  city  of  New  York,  and 
were  seized  by  the  public  contractor  by  au- 
thority of  an  ordinance  similar  to  the  one 
under  consideration.  The  carcasses  were 
shown  to  be  worth  about  $6  apiece  for 
grease.  The  court,  in  the  course  of  its 
opinion,  says :  '*  A  dead  hog  is  not  per  se 
a  nuisance,  even  though  it  died  of  suffoca- 
tion; and  is  not  necessarily  dangerous  to 
public  health.  The  owner  may  still  put  it 
to  a  useful  and  innocent  purpose."  While 
a  dead  animal  is  not  per  se  a  nuisance.,  it 
may  become  so,  and  the  city,  under  her 
charter,  may  pass  such  ordinances  as  are 
necessary  to  prevent  it  from  becoming  a 
nuisance;  but  she  must,  in  such  legislation,, 
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pay  proper  regard  to  the  rights  of  the 
owners  of  such  property.  The  death  of  a 
domestic  animal  does  not  terminate  the 
owner's  property,  and,  while  he  may  be 
required  to  make  such  use  or  disposition 
of  the  carcass  as  will  prevent  a  nuisance, 
stench,  or  other  inconvenience  to  the  neigh- 
borhood, the  municipal  authorities  cannot 
deprive  him  of  it  by  giving  it  to  another. 

See,  to  the  same  effect,  Yates  v.  Mil- 
waukee, 10  Wall.  505,  19  L.  ed.  984; 
River  Rendering  Co.  v.  Behr,  77  Mo.  91,  46 
Am.  Rep.  6;  Schoen  v.  Atlanta,  97  Ga. 
697,  33  L.  R.  A.  804,  25  S.  E.  380; 
Knauer  v.  Louisville,  20  Ky.  L.  •  193, 
41  L.  R.  A.  219,  45  S.  W.  510,  46  S.  W. 
701 ;  State  v.  Payssan,  47  La.  Ann.  1029,  49 
Am.  St.  Rep.  390,  17  So.  481;  State  v. 
Morris,  47  La.  Ann.  1660,  18  So.  710; 
Meyer  v.  Jones,  20  Ky.  L.  Rep.  1632,  49  S. 
W.809. 

The  doctrine  fairly  deducible  from  the 
authorities  is  that  an  ordinance  which, 
immediately  upon  the  death  of  a  domestic 
animal,  and  before  it  becomes  a  nuisance 
or  dangerous  to  public  health,  deprives  the 
owner  of  the  property  therein,  and  invests 
it  in  the  public  contractor,  is  a  taking  of 
private  property  without  due  process  of  law, 
within  the  meaning  of  the  14th  Amendment 
of  the  Constitution  of  the  United  States, 
and  therefore  void. 

While  the  court  has  felt  constrained  to 
affirm  the  judgment  of  the  hustings  court, 
as  being  plainly  right,  in  view  of  the  im- 
portance of  the  subject  to  urban  communi- 
ties throughout  the  state,  it  is  unwilling  to 
permit  the  case  to  leave  its  hand  without 
declaring  that  the  city  council,  as  a  sani- 
tary measure,  in  the  interest  of  public 
health  and  safety,  possesses  ample  power  to 
enact  and  enforce  such  reasonable  ordi- 
nances as  may  be  necessary  with  respect  to 
the  speedy  and  orderly  removal  of  dead 
animals  to  places  of  safety,  by  the  owner 
primarily,  or,  upon  his  default,  by  such 
other  agency  as  it  may  prescribe. 

Judgment  affirmed. 

Car  dwell,  J.,  absent. 


James  E.  WILLIAMSON,  Plff.  in  Err., 

v. 

SOUTHERN  RAILWAY  COMPANY. 

(....Va ) 

1.    The   placing    off    walk    trays   at    tbe 
•ide    off    a    brlda-e    built    by    a    railroad 


company  to  carry  freight  from  an  island  to 
the  main  land  does  not  amount  to  an  in- 
vitation to  persons  using  them  to  use  the 
main  line  of  the  road  as  a  highway  after 
they  have  reached  the  main  land. 

2.  An  Invitation  to  nme  a  railroad 
ria-ht  off  way  as  a  footpath  does  not 
arise  from  merely  permitting  such  use, 
where  a  sign  Is  conspicuously  posted  warn- 
ing persons  not  to  do  so. 

3.  Where  a  railroad  company  know* 
that  for  many  years  its  rla*ht  off  way 
has  been  used  as  a  footpath  at  par- 
ticular hours,  by  the  employees  of  a  neigh- 
boring factory,  it  is  bound  to  use  reasonable- 
care,  at  such  times,  to  discover,  and  not  to* 
injure,  persons  whom  It  may  reasonably  ex- 
pect to  be  on  the  tracks  at  that  point. 

4.  A  railroad  company  owes  no  duty 
to  mere  licensees  upon  Its  tracks,  to 
maintain  a  light  upon  its  engines  after  It 
has  become  so  dark  that  their  presence  will 
not  be  readily  discovered  without  such  light. 

(June  15,  1905.) 

ERROR  to  the  Law  and  Equity  Court  of 
the  City  of  Richmond  to  review  a  judg- 
ment in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Meredith  6  Cooke,  for  plaintiff 
in  error: 

It  was  the  duty  of  the  company  to  use 
reasonable  care  to  discover,  and  not  to- 
rn jure,  persons  whom  it  might  reasonably 
expect  to  be  on  its  tracks  at  that  point. 

Blankenship  v.  Chesapeake  &  0.  R.  Co* 
94  Va.  449,  27  S.  E.  20. 

The  law  recognizes  a  clear  difference  as 
to  liability  to  a  licensee  from  a  mere  pas- 
sive failure  to  remove  a  cause  of  danger 
and  a  positive  act  of  negligence. 

Kay  v.  Pennsylvania  R.  Co.  65  Pa.  276, 
3  Am.  Rep.  628. 

Here  the  act  was  of  such  a  positive 
nature.  It  was  an  act  of  commission.  The 
defendant  was  running  its  train  under  cir- 
cumstances which  prevented  it  from  keep- 
ing a  lookout. 

Southern  R.  Co.  v.  Bruce,  97  Va.  100, 
33  S.  E.  548 ;  Illinois  C.  R.  Co.  v.  Hopkins, 
200  111.  122,  05  N.  E.  656;  3  Elliott,  Rail- 
roads, §  1249. 

Where  any  person  is  brought  upon  prem- 
ises belonging  to  the  individual  charged 
with  negligence,  there  is  a  duty  to  inform 
the  person  who  is  brought  upon  the  prem- 


Note. — As  to  implied  license  to  use  rail- 
road track  as  footpath,  see  also,  In  this  series, 
Anderson  v.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
23  L.  R.  A.  203;  Ward  v.  Southern  P.  Co.  23 
L.  R.  A.  715;  and  Thomas  v.  Chicago,  M.  & 
St.  P.   R.   Co.  39  L.  R.  A.  399. 

As  to  duty  to  licensees  or  trespassers  on 
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railroad  track,  see  Schreiner  v.  Great  Northern 
R.  Co.  58  L.  R.  A.  75,  and  footnote  thereto. 
As  to  duty  to  licensees  upon  footpath  near 
track,  see  Pennsylvania  R.  Co.  v.  Hammlll,  24 
L.  R.  A.  531,  and  Pennsylvania  R.  Co.  v. 
Martin,   55   L.   R.   A.    361. 
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ises  of  anything  in  the  nature  of  a  trap 
from  which  he  may  suffer  injury. 

Membery  v.  Great  Western  R.  Co.  L.  R. 
14  App.  Cas.  179;  Sweeny  v.  Old  Colony 
d  AT.  R.  Co.  10  Allen,  368,  87  Am.  .Dec.  644; 
Coombs  v.  New  Bedford  Cordage  Co.  102 
Mass.  584,  3  Am.  Rep.  506;  Corby  v.  Hill, 
4  C.  B.  X.  S.  558;  Holmes  v.  Drew,  157 
Mass.  578,  25  N.  E.  22. 

The  company  was  bound  to  give  some 
notice  of  the  approach  of  its  train. 

Clampit  v.  Chicago,  St.  P.  d  K.  C.  R.  Co. 
84  Iowa,  75,  50  N.  W.  673;  Barry  v.  A*  etc 
York  C.  d  H.  R.  R.  Co.  92  N.  Y.  289,  44 
Am.  Rep.  377 ;  Byrne  v.  New  York  C.  d  H. 
R.  R.  Co.  104  N.  Y.  366,  58  Am.  Rep.  512, 
10  N.  E.  539;  Qurley  v.  Missouri  P.  R.  Co. 
122  Mo.   149,  26  S.  W.  953. 

That  rule  is  especially  true  as  to  persons 
like  your  petitioner,  who  occupied  a  higher 
position  than  tftat  of  a  mere  licensee. 

Bass  v.  Norfolk  R.  d  Light  Co.  100  Va. 
$,  40  S.  E.  100;  Carrington  v.  Ficklin,  32 
Gratt.  670:  Kimball  v.  Friend,  95  Va.  125, 
27  S.  E.  901. 

Messrs.  Mnnford,  Hnnton,  Williams, 
■&  Anderson,  for  defendant  in  error: 

An  action  for  negligence  only  lies  where 
there  has  been  a  failure  to  discharge  a  legal 
duty. 

Norfolk  d  W.  R.  Co.  v.  Wood,  99  Va. 
156,  37  S.  E.  846;  Chesapeake  d  0.  R.  Co. 
v.  Rodgers,  100  Va.  334,  41  S.  E.  732: 
Richmond  d  D.  R.  Co.  v.  Anderson,  31 
Oratt.  812,  31  Am.  Rep.  750. 

Defendant  owed  plaintiff  no  duty  except 
to  use  reasonable  care,  under  the  circum- 
stances surrounding  the  parties  at  the  time, 
to  avoid  the  injury  to  the  plaintiff. 

Savage  v.  Southern  R.  Co.  103  Va.  422,  49 
S.  E.  484. 

Plaintiff  himself  was  clearly  guilty  of 
-contributory  negligence. 

Norfolk  d  W.  R.  Co.  v.  Wood,  99  Va.  159, 
37  S.  E.  840;  Southern  R.  Co.  v.  Bruce, 
97  Va.  93,  33  S.  E.  548 ;  Chesapeake  d  O.  R. 
fo.  v.  Rodgers,  100  Va.  324,  41  S.  E.  732 : 
Savage  v.  Southern  R.  Co.  103  Va.  422,  49 
S.  E.  484. 

Harrison,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  recover  damages  for 
personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant 
company.  The  damages  were  assessed  by 
the  jury  at  ,$1,500,  subject  to  a  demurrer 
to  the  evidence,  which  was  sustained,  and 
judgment  given  for  the  defendant. 

The  accident  which  is  the  subject  of  in- 
quiry occurred  upon  that  portion  of  the 
main  line  of  the  defendant  which  runs 
along  the  south  bank  of  James  river,  at,  or 
about  its  entry  of  the  company's  yards  in 
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the  city  of  Manchester.  A  little  northwest 
of  the  city  of  Manchester,  in  James  river,- 
is  an  island  called  *4  Belle  isle,"  upon  which 
is  located  an  iron  manufactory.  This  is- 
land is  connected  with  the  south  ban!;,  or 
Manchester  side,  of  the  river  by  a  railroad 
bridge  built  by  the  defendant  company  for 
its  use  in  hauling  freight,  upon  each  side 
of  which  is  provided  a  walk  way  for  the 
use  of  persons  going  to  and  from  the  iron 
works.  These  iron  works  and  the  railroad 
bridge  connecting  them  with  the  main  line 
of  the  Southern  Railway  on  the  Manchester 
side  of  the  river  have  been  in  operation  for 
many  years.  When  the  employees  from 
Belle  isle  cross  the  bridge  and  reach  the 
south  bank  of  the  river,  they  hav*  two 
routes  open  to  them, — one  leading  -away 
from  the  railroad  and  into  the  city  of 
Manchester,  and  the  other  along  the  right 
of  way  of  the  defendant  company  into  the 
city.  These  employees  had  for  many  years 
used  both  routes,  the  choice  depending  upon 
the  point  of  destination  in  the  city.  Those 
who,  for  their  convenience,  adopted  the 
latter  route,  had  always  enjoyed  its  use  by 
the  passive  acquiescence  of  the  defendant. 

The  plaintiff  had  been  for  "  three  or  four 
months  "  an  employee  of  the  iron  works  on 
Belle  isle,  and,  on  the  27th  day  of  Novem- 
ber, 1903,  he  left  the  works  fifteen  min- 
utes before  6  o'clock  to  go  to  his  home. 
When  he  reached  the  south  bank  of  the 
river,  he  pursued,  as  was  his  regular  habit, 
the  route  along  the  right  of  way  of  the 
defendant  company.  He  walked  on  the 
pathway  at  the  side  of  the  track  a  distance 
of  about  1,400  feet,  but.  finding  the  path 
rough,  he  looked  and  listened  to  ascertain 
if  a  train  was  approaching,  and,  being 
satisfied  that  no  train  was  coming,  he 
stepped  upon  the  railroad  track  and  walked 
thereon  for  a  distance  of  25  yards,  when  he 
looked  back  and  found  a  work  train  of  the 
defendant  company  so  close  upon  him  that 
he  could  not  jump  out  of  the  way  in  time 
to  avoid  the  injuries  complained  of.  The 
plaintiff  says  that  it  was  a  very  dark  night, 
that  the  engine  was  provided  with  no  head- 
light or  lights  of  any  description,  and  when 
he  looked  back  it  was  so  dark  that  he 
could  not  see  the  engine  good.  He  further 
says  that  his  hearing  was  poor  in  one 
ear,  and  that  it  was  down  grade  at  that 
point,  which  caused  the  train  to  run  with- 
out making  much  noise. 

It  is  contended  by  the  plaintiff  in  error 
that,  when  using  the  track  and  right  of  way 
of  the  railroad  on  the  south  side  of  the 
river  as  a  convenient  route  to  his  home,  he 
occupied  a  higher  relation  to  the  defendant 
company  than  that  of  licensee,  it  being  in- 
sisted that  "  the  defendant  so  built  its 
bridge  with  walk  ways  on  each  side  thereof 
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that  the  workmen  on  Belle  isle  could  come 
across  to  the  Manchester  side,  and  use  its 
tracks  as  their  route  to  and  from  their 
homes;  that  no  invitation  in  a  practical 
way  could  have  been  more  strongly  given: 
that  it  is  idle  to  say  that  the  company  only 
built  the  bridge  to  get  the  men  to  the  shore, 
and  that  it  never  meant  for  them  to  use 
the  tracks  as  their  route  home.  The  two 
things,  the  bridge  and  the  route,  were  too 
•closely  connected  for  them  to  be  separated 
with  fairness.  The  old  bridge  and  route 
had  been  used  jointly  for  fifty  years,  and 
the  new  bridge  and  the  route  were  in- 
tended and  expected  to  be  used  jointly. 
The  use  was  in  fact  by  invitation." 

We  have  been  unable  to  find  any  fact  or 
•circumstance  in  the  record  to  support  this 
contention.  No  relation  is  disclosed  be- 
tween the  defendant  and  the  iron  works 
other  than  that  of  common  carrier  and 
shipper,  and  the  defendant  can  hardly  be 
lield  to  have  built  its  bridge  from  Belle  isle 
to  the  shore  for  the  benefit  of  the  workmen 
there  employed.  It  was  built  for  the  use 
and  the  benefit  of  the  railroad  company  in 
Muling  freight.  The  construction  of  the 
walk  ways  on  each  side  of  the  bridge  was  a 
mere  incident,  and,  while  put  there  for 
persons  to  walk  on,  they  served  as  a  proc- 
lamation and  warning  to  such  persons  not 
"to  use  the  track,  rather  than  an  invitation 
to  use  it.  When  those  using  the  walk  ways 
on  either  side  of  the  bridge  reached  the 
shore,  they  bore  no  relation  whatever  to  the 
defendant  company.  They  were  uncon- 
trolled and  free  to  go  where,  when,  and  by 
whatsoever  route  they  pleased.  Such  of 
them  as  chose  to  follow  the  right  of  way 
•of  the  railroad  as  a  convenient  route  to 
their  homos  did  so  voluntarily,  and  without 
invitation  from  the  defendant  company. 
On  the  contrary,  240  feet  from  where  the 
plaintiff  was  struck  there  was  a  large  sign 
4  feet  square,  with  the  following  warning 
thereon: 

"  Danger — Beware.  The  public  is  noti- 
fied that  these  railroad  tracks  and  right  of 
way  are  no  thoroughfare;  must  be  used  by 
trains,  and  are  dangerous  for  pedestrians, 
who  are  warned  to  use  the  public  streets 
and  keep  off  these  private  tracks." 

This  warning  is  signed  by  the  general 
manager  of  the  defendant  company.  It  is 
set  up  10  feet  high,  and  conspicuously  in 
view  of  the  plaintiff  every  time  he  passes 
over  the  right  of  way  of  the  defendant  in 
going  to  his  home. 

In  the  light  of  these  facts,  our  conclu- 
sion is  that  the  plaintiff  was  not  using  the 
railroad  track  on  the  evening  of  his  injury 
as  the  "  invited  guest "  of  the  defendant 
company,  but  was  there  as  a  bare  licensee. 

An  action  for  negligence  only  lies  where 
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there  has  been  a  failure  to  perform  some 
legal  duty  which  the  defendant  owes  to  the 
party  injured. 

In  the  case  at  bar  the  evidence  shows 
that  the  right  of  way  of  the  defendant  com- 
pany, at  the  point  where  the  accident  oc- 
curred, had  been  for  many  years  in  daily 
use  as  a  walk  way  by  persons  from  Belle 
isle,  and  that  this  use  and  the  particular 
hours  of  such  use  were  well  known  to  the 
company  and  its  employees.  Under  these 
circumstances,  it  was  the  duty  of  the  com- 
pany to  use  reasonable  care  to  discover, 
and  not  to  injure,  persons  whom  it  might 
reasonably  expect  to  be  on  its  tracks  at  that 
point.  Blanken8hip  v.  Chesapeake  d  O.  R. 
Co.  94  Va.  449,  27  S.  E.  20;  Chesapeake  d 
O.  R.  Co.  v.  Rodgers,  100  Va.  324,  41  S.  E. 
732. 

In  the  case  of  Norfolk  d  W.  R.  Co.  v. 
Wood,  99  Va.  156,  37  S.  E.  846,  where  the 
plaintiff  was  standing  on  the  platform  of 
a  freight  depot,  and  was  injured  by  a 
freight  train  that  ran  against  the  platform, 
this  court  said:  "Being  there  as  a  mere 
licensee,  the  defendant  did  not  owe  hirn  the 
duty  of  maintaining  its  roadbed,  switches, 
and  connected  appliances  in  proper  condi- 
tion for  running  its  trains,  or  of  providing 
and  using  proper  and  safe  trucks,  couplings, 
and  machinery  on  its  cars,  or  of  properly 
inspecting  the  same,  or  of  employing  com- 
petent servants  to  manage  its  trains,  or  to 
run  them  at  a  safe  and  proper  rate  of 
speed.  The  general  rule  being  that  a  bare 
licensee — that  is,  one  who  is  permitted  by 
the  passive  acquiescence  of  the  railroad 
company  to  come  upon  its  depot  platform 
for  his  own  purposes,  in  no  way  connected 
with  the  railroad — is  only  relieved  from 
the  responsibility  of  being  a  trespasser,  and 
takes  upon  himself  all  the  ordinary  risks 
attached  to  the  place  and  the  business  car- 
ried on  there :  "  citing  2  Shearm.  &  Redf. 
Neg.  §  705;  Xichols  v.  Washington.  O.  d  IV". 
R.  Co.  83  Va.  102,  5  Am.  St.  Rep.  257, 
5  S.  E.  171  ;  Oillis  v.  Pennsylvania  R.  Co. 
59  Pa.  129,  98  Am.  Dec.  317:  Holland  v. 
Sparks.  92  Oa.  753,  18  S.  E.  990. 

In  the  case  of  Chesapeake  d  O.  R.  Co.  v. 
Rodgers,  100  Va.  324,  41  &  E.  732,— a 
case  similar  in  its  facts  and  circumstances 
to  that  under  consideration, — this  court 
approved  an  instruction  which  told  the 
jury  that  the  defendant  company  did  not 
owe  the  plaintiff's  intestate  the  duty  of 
blowing  its  whistle,  ringing  its  bell,  run- 
ning its  engines  at  any  particular  rate  of 
speed,  or  having  a  light  on  said  engines  or 
tender;  that,  if  they  believed  from  the  evi- 
dence that  the  servants  of  the  defendant, 
in  charge  of  the  engine,  could  not,  in  the 
exercise  of  reasonable  care,  under  the  cir- 
cumstances surrounding  them  at  the  time, 
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have  known  of  the  danger  to  the  plaintiff's 
decedent  in  time  to  avoid  the  accident,  they 
must  find  for  the  defendant;  but  that,  if 
they  believed  from  the  evidence  that  the 
servants  of  the  defendant,  in  charge  of  the 
engine,  could,  in  the  exercise  of  reasonable 
care,  under  the  circumstances  surrounding 
them  at  the  time,  by  having  a  proper  look- 
out, have  discovered  the  danger  of  the 
plaintiff  in  time  to  avoid  the  accident,  they 
must  find  for  the  plaintiff. 

The  result  of  these  decisions  is  that  a 
railroad  company  owes  no  duty  of  prevision 
to  a  bare  licensee.  It  is  under  no  obliga- 
tion to  make  preparation  in  advance  for  his 
protection.  Its  sole  duty  is  to  use  reason- 
able care  to  discover,  and  not  to  injure, 
such  persons  when  they  may  reasonably  be 
expected  to  be  on  its  tracks  at  a  particular 
point.  As  said  in  Wood's  Case,  99  Va.  156, 
37  S.  £.  846,  such  a  person  is  only  re- 
lieved from  the  responsibility  of  being  a 
trespasser,  and  takes  upon  himself  all  the 
ordinary  risks  attached  to  the  place  and 
the  business  carried  on  there.  The  uncon- 
tradicted evidence  of  the  engineer  in  the 
present  case  is  that  he  did  keep  a  lookout, 
and  did  not  see  the  plaintiff,  who,  he  says, 
must  have  been  walking  in  the  middle  of 
the  track,  where  he  could  not  have  seen 
him  on  account  of  a  curve  in  the  road  at 
that  point;  that,  if  the  plaintiff  had  been 
on  the  side  of  the  track  at  the  edge  of  the 
ties,  he  could  have  seen  him. 

It  is  earnestly  insisted  that  it  was  not 
intended,  in  the  Rodgers  Case,  100  Va.  324, 
41  S.  E.  732,  to  hold  that  a  railroad  com- 
pany was  without  fault  in  running  a  train 
on  a  dark  night  with  no  light  on  its  en- 
gine, thereby  depriving  itself  of  the  power 
to  keep  such  reasonable  lookout  as  the  law 
required;  that  the  declaration  in  the  Rod- 
gers Case  meant  to  charge  that  the  failure 
to  have  proper  lights  on  the  engine  was 
negligence  in  itself,  without  regard  to 
whether  or  not  they  were  necessary  for  the 
maintenance  of  a  reasonable  lookout;  that 
the  evidence  bears  out  this  view  of  the 
pleading,  because  it  there  appears  that  it 
was  a  bright,  moonlight  night,  and  there- 
fore immaterial  whether  or  not  there  were 
lights  on  the  engine;  that  it  would  be  a 
strange  and  striking  contradiction,  if  not  a 
curious  absurdity,  to  announce  it  to  be  the 
duty  of  a  railroad  company  to  keep  a  rea- 
sonable lookout,  and  at  the  same  time  to 
hold  that  it  could  so  envelop  itself  in  dark- 
ness as  to  prevent  its  performance  of  such 
clearly  stated  duty. 

The  argument  of  the  learned  counsel  on 
this  point  may  be  reduced  to -this  proposi- 
tion: That,  if  it  is  a  bright,  moonlight 
night,  the  railroad  may  run  its  trains  with- 
out lights  on  its  engines ;  but,  if  there  is  no 
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moon,  or  the  moon  is  obscured  so  as  to 
make  the  night  dark,  it  must,  for  the  pro- 
tection of  bare  licensees,  provide  its  engines 
with  artificial  lights,  or  be  held  guilty  of  a 
failure  to  perform  a  legal  duty  due  to  such 
licensees. 

To  maintain  this  view  would  destroy  the 
established  rule  that  a  railroad  company  is 
under  no  duty  to  make  previous  prepara- 
tion for  the  protection  of  mere  licensees; 
for,  if  they  must  provide  lights  for  their 
protection  on  a  dark  night,  it  could  with 
equal  propriety  be  urged  that  on  a  down 
grade — which   it   is   here   contended   so   re- 
duced the  noise  of  the  train  as  to  destroy 
its  value  as  notice — the  company  should  be 
required  to  substitute  other  noises  as  notice 
of  its  approach.     It  could  with  equal  force 
be   contended  that   its  machinery  and   ap- 
pliances,  other   than   lights,   should   be   in 
order,  that  competent  employees  should  be 
provided,  and  that  the  speed  of  its  trains 
should  be  so  regulated  as  to  provide  for  the 
increased  danger   of  a   dark   night  to   the 
licensee.     Many  things  could  be  done  which 
would  add  to  the  facility  and  safety  with 
which  bare  licensees  might,  for  their  own 
convenience,    use   the    private    property   of 
the  railroad;  but  enough  has  been  said  to 
indicate  how  difficult,  if  not  impossible,  it 
would  be   to   ingraft   upon  the   rule   men- 
tioned any  exception  without  ignoring  the 
property   rights   of  the  railroad   company. 
There  is  no  contradiction  in  the  rule  hold- 
ing that  the  defendant  company  must  keep 
a  reasonable  lookout  to  avoid  injuring  bare 
licensees,  and  a£  the  same  time  providing 
that  it  is  under  no  obligation  to  furnish 
lights  for  its  engines  on  a  dark  nignt  for 
the   protection  of  such  persons.     There  is 
no  obligation  upon  the  defendant  to  do  any- 
thing to  make  the  conditions  more   favor- 
able than  the  natural  surroundings  make 
them.     The  obligation   is  not   an   absolute 
one  to  discover  the  plaintiff,  but  it  is  only 
the  duty  of  using  ordinary  care  to  keep  a 
reasonable  lookout  under  the  conditions  and 
circumstances  existing  at  the  time  the  point 
is  reached  where  the  licensee  may  be  rea- 
sonably  expected.    This   is    shown    by   the 
instruction  approved  inw  the  Rodgers  Case, 
100  Va.  324,  41  S.  E.  732,  which  told  the 
jury   that,   if  they  believed   from  the  evi- 
dence that  the  servants  of  the  defendant  in 
charge  of  the  engine  could  not,  in  the  exer- 
cise of  reasonable  care,  under  the  circum- 
stances surrounding  them  at  the  time,  have 
known  of  the  danger  to  the  plaintiff's  de- 
cedent in  time  to  have  avoided  the  accident, 
they  must  find  for  the  defendant. 

In  the  case  at  bar  the  defendant  dis- 
charged its  duty  to  the  plaintiff  when  it 
kept  such  reasonable  lookout  at  the  time 
as  its  servants  could  keep  under  the  con- 
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ditions  then  existing,  among  which  condi- 
tions was  an  absence  of  the  moon,  and  no 
artificial  light  provided  to  take  its  place. 
The  darkness,  which  it  is  contended  im- 
posed upon  the  defendant  the  duty  of  pro- 
viding lights. for  the  protection  of  the  plain- 
tiff, also  enveloped  the  latter  when  he 
stepped  from  a  place  of  safety  on  the  path- 
way to   the  defendant's  track,  and  should 


have  suggested  to  him  the  increased  danger 
of  his  situation.  Having  reached  the  con- 
clusion, however,  that  the  defendant  com- 
pany has  failed  in  the  performance  of  no 
legal  duty  that  it  owed  the  plaintiff,  it  is 
not  necessary  to  consider  the  negligence  of 
the  latter. 

For    these    reasons    the    judgment    com* 
plained  of  must  be  affirmed. 


WASHINGTON  SUPREME  COURT. 


Re  Application  of  James   C.  BROAD    for 
Writ  of  Habeas  Corpus. 

(36  Wash.  440.) 

A  municipal  ordinance  fixing  the  hours 
of  labor  and  the  minimum  rate  of  wages 
to  be  paid  laborers  upon  a  public  contract 
does  not  Interfere  with  the  constitutional 
guaranty  of  liberty  and  property :  since  the 
public  has  the  right  to  do  Its  work  In  any 
manner  It  sees  fit,  and  to  compel  those  with 
whom  It  contracts  to  perform  the  work  in 
the  same  manner. 

(December  30,  1904.) 

APPEAL  by  petitioner  from  a  judgment 
of  the  Superior  Court  for  Spokane 
County  refusing  to  liberate  him  from  the 
custody  of  E.  M.  Woydt,  Chief  of  Police  of 
the  City  of  Spokane,  to  which  he  had  been 
committed  for  violation  of  a  municipal 
ordinance.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cullen  ft  Dudley,  for  appellant : 

This  case  is  ruled  by  Seattle  v.  Smyth, 
22  Wash.  327,  79  Am.  St.  Rep.  939,  60  Pac. 
1120. 

Like  all  contracts  looking  to  the  per- 
formance of  an  illegal  act,  such  a  contract 
is  void  as  an  entirety. 

Bishop,  Contr.  2d  ed.  59,  467,  469-478, 
535,  547,  549;  Bach  v.  Smith,  2  Wash. 
Terr.  145,  3  Pac.  831 ;  Standard  Furniture 
Co.  v.  Van  Alstine,  22  WTash.  670,  51  L.  R. 
A.  889,  79  Am.  St.  Rep.  960,  62  Pac.  145; 
Tatum  v.  Kelley,  25  Ark.  209,  94  Am.  Dec. 
717. 

The  ordinance  denies  to  the  laborer  the 
power  of  contracting  with  respect  to  his 
services,  when  engaged  upon  municipal 
work,  above  the  maximum  hours,  and  below 
the  minimum  wage,  specified. 

To  the  extent  that  this  power  to  contract 
is  liberty  and  property,  and  the  contract 
enters  into  the  private  affairs  of  the  laborer 


Note. — As   to   limitation   of   hours  of  labor 
by  statute  or  ordinance,  see  also,  In  this  series, 
note  to  People  v.  Orange  County  Road  Constr. 
Co.  65  L.  R.  A.  33. 
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and  contractor,  the  ordinance  deprives  the 
contractor  and  laborer  of  liberty  and  prop- 
erty, and  disturbs  them  in  their  private 
affairs. 

Dennis  v.  Moses,  18  Wash.  537,  40  L. 
R.  A.  302,  52  Pac.  333;  Re  Jacobs,  98 
N.  Y.  98,  50  Am.  Rep.  636;  People  ex  rel. 
Rodgers  v.  Coler,  166  N.  Y.  1,  62  L.  R.  A. 
814,  82  Am.  St.  Rep.  605,  59  N.  E.  716; 
Bertholf  v.  O'Reilly,  74  N.  Y.  515,  30  Am. 
Rep.  323;  Palmer  v.  Tingle,  65  Ohio  St. 
423,  45  N.  E.  313;  Cleveland  v.  Clements 
Bros.  Constr.  Co.  67  Ohio  St.  197,  59  L.  R. 
A.  775,  93  Am.  St.  Rep.  670,  65  N.  E.  885; 
Com.  v.  Perry,  155  Mass.  117,  14  L.  R.  A. 
325,  31  Am.  St.  Rep.  533,  28  N.  E.  1126; 
Low  v.  Rees  Printing  Co.  41  Neb.  127,  24 
L.  R.  A.  702,  43  Am.  St.  Rep.  670,  59  N.  W. 
362 ;  Braceville  Coal  Co.  v.  People,  147  111. 
66,  22  L.  R.  A.  340,  37  Am.  St.  Rep.  206, 
35  N.  E.  63;  Frorer  v.  People,  141  111.  171, 
16  L.  R.  A.  492,  31  N.  E.  395;  Ramsey  v. 
People,  142  111.  380,  17  L.  R.  A.  853,  32 
N.  E.  364;  State  v.  Goodwill,  33  W.  Va. 
179,  6  L.  R.  A.  621,  25  Am.  St.  Rep.  863, 
10  S.  E.  285;  Leep  v.  St.  Louis,  I.  M.  d  S. 
R.  Co.  58  Ark.  407,  23  L.  R.  A.  264,  41  Am. 
St.  Rep.  109,  25  S.  W.  75;  State  v.  Loomis, 
115  Mo.  307,  21  L.  R.  A.  789,  22  S.  W. 
350. 

The  ordinance  is  not  within  the  police 
power  of  the  state  or  city. 

1  Tiedeman,  State  &  Federal  Control  of 
Persons  &  Property,  §  1;  Cooley,  Const. 
Lim.  5th  ed.  706;  Re  Jacobs,  98  N.  Y.  98, 
50  Am.  Rep.  636;  Re  Morgan,  26  Colo.  415, 
47  L.  R.  A.  52,  77  Am.  St.  Rep.  269,  58  Pac. 
1071;  People  v.  Qillson,  109  N.  Y.  389,  4 
Am.  St.  Rep.  465,  17  N.  E.  343;  Frorer  v. 
People,  141  111.  171,  16  L.  R.  A.  492,  31  N. 
E.  395;  Braceville  Coal  Co.  v.  People,  147 
111.  66,  22  L.  R.  A.  340,  37  Am.  St.  Rep. 
206,  35  N.  E.  62;  State  v.  Goodwill,  33  W. 
Va.  179,  6  L.  R.  A.  621,  25  Am.  St.  Rep. 
863,  10  S.  E.  285;  Potter's  Dwarr.  Stat.  p. 
458. 

Legislation  limiting  natural  rights  and 
liberties  cannot  be  supported  as  police 
measures,  unless,  first,  the  interests  of  the 
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public  require  legislative  interference  with 
the  natural  rights  and  liberties;  second, 
the  legislation  operates  equally  and  uni- 
formly; third,  the  means  adopted  are 
reasonably  adapted  to  the  end  in  view,  and 
are  not  unnecessarily  oppressive. 

iMtcton  v.  Steele,  152  U.  S.  133,  38  L.  ed. 
385,  14  Sup.  Ct.  Rep.  499;  State  V.  Koyes, 
47  Me.  189:  Austin  v.  Murray,  16  Pick. 
121 ;  1  Tiedeman,  State  &  Federal  Control 
of  Persons  &  Property,  pp.  4,  5;  Palmer  v. 
Tingle,  55  Ohio  St/ 423,  45  X.  E.  313; 
Re  Morgan,  20  Colo.  415,  47  L.  R.  A.  52, 
77  Am.  St.  Rep.  269,  58  Pac.  1071;  Low  v. 
Rees  Printing  Co.  41  Neb.  127,  24  L.  R.  A. 
702,  43  Am.  St.  Rep.  670,  59  N.  \V.  362: 
People  v.  Gillson,  109  N.  Y.  389,  4  Am.  St. 
Rep.  465,  17  N.  E.  343:  Yick  Wo  v.  Hop- 
kins,  118  U.  S.  356,  30  L.  ed.  220,  6  Sup. 
Ct.  Rep.  1064;  Baltimore  v.  Radecke,  49 
Md.  217,  33  Am.  Rep.  239. 

Whether  or  not  a  measure  passed  osten- 
sibly as  a  police  or  sanitary  measure  is 
such  in  fact,  or  is  in  excess  of  the  limita- 
tions upon  the  legislative  power,  is  to  be 
determined  by  the  court  whenever  the  valid- 
ity of  such  measure  is  properly  challenged 
in  a  cause  before  such  forum. 

Mugler  v.  Kansas,  123  U.  S.  623,  31  L. 
ed.  205,  8  Sup.  Ct.  Rep.  273;  Lawton  v. 
Steele,  152  l\  S.  133,  38  L.  ed.  385,  14  Sup. 
Ct.  Rep.  499:  Re  Jacobs,  98  N.  Y.  98,  50 
Am.  Rep.  636;  People  v.  Gillson,  109  N.  Y. 
389,  4  Am.  St.  Rep.  465,  17  N.  E.  343; 
Palmer  v.  Tingle,  55  Ohio  St.  423,  45  N.  E. 
313;  Cleveland  v.  Clements  Bros.  Constr. 
Co.  67  Ohio  St.  197,  59  L.  R.  A.  775,  93 
Am.  St.  Rep.  670,  65  N.  E.  &85;  State  v. 
Goodwill,  33  W.  Va.  179,  6  L.  R.  A.  621. 
25  Am.  St.  Rep.  863,  10  S.  E.  285;  State  v. 
Oilman,  33  \Y.  Va.  146,  6  L.  R.  A.  847, 
10  S.  E.  283;  Low  v.  Rees  Printing  Co.  41 
Neb.  127,  24  I,.  R.  A.  702,  43  Am.  St.  Rep. 
670,  59  N.  VV.  362;  Re  Morgan,  26  Colo. 
415,  47  L.  R.  A.  52,  77  Am.  St.  Rep.  269, 
58  Pac.  1071;  Watertown  v.  Mayo,  109 
Mass.  315,  12  Am.  Rep.  694;  1  Tiedeman. 
State  &  Federal  Control  of  Persons  & 
Property,  §  3;  People  v.  Orange  County 
Road  Constr.  Co.  175  N.  Y.  84,  65  L.  R.  A. 
33,  67  N.  E.  129;  People  ex  rel.  Rodgers  v. 
Coler,  166  N.  Y.  1,  52  L.  R.  A.  814,  82 
Am.  St.  Rep.  605,  59  N.  E.  716:  Street  v. 
Vamey  Electrical  Supply  Co.  160  Ind.  338, 
61  L.  R.  A.  154,  98  Am.  St.  Rep.  325,  66 
N.  E.  895. 

The  ordinance  cannot  be  sustained  upon 
the  ground  that  it  refers  only  to  municipal 
work. 

The  power  of  the  city  to  enter  into  con- 
tracts is,  like  other  municipal  powers,  only 
euch  as  is  expressly  conferred  by  its  organic 
act,  or  fairly  implied  in  the  provisions  of 
such  charter. 
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1  Dill.  Mun.  Corp.  3d  ed.  §  443. 

The  city  charter  contains  no  provision 
authorizing  the  city  to  legislate  with  refer- 
ence to  what  shall  constitute  a*  day's  work, 
or  with  reference  to  a  scale  of  wages. 

The  power  of  any  city  to  enter  into  «■ 
contract  creating  an  obligation  which  must 
he  paid  out  of  taxes  or  assessments  is 
limited  by  the  right  to  levy  and  collect  a 
tax  or  assessment  for  such  purpose;  and  if, 
in  a  given  case,  no  tax  or  assessment  can 
be  lawfully  levied  to  pay  the  debt  or  obli- 
gation, the  contract  itself  is  void  for  want 
of  authority  to  make  it. 

Citizen's  Sav.  &  L.  Asso.  v.  Topeka,  20 
Wall.  655,  22  L.  ed.  455:  2  Dill.  Mun.  Corp. 
3d  ed.  §§  736,  737;  Cooley,  Taxn.  67-69, 
76-80.  89,  90. 

The  purpose  of  the  charter  was  to  secure 
the  performance  of  all  contract  work  as 
economically  as  possible:  and  that  the  city 
and  taxpayers  should  have  the  benefit  of 
free  competition  between  the  contractors. 

Times  Pub.  Co.  v.  Everett,  9  Wash.  518, 
43  Am.  St.  Rep.  865,  37  Pac.  695:  Berry  v. 
Tacoma,  12  Wash.  3.  40  Pac.  414;  Puget 
Sound  Pub.  Co.  v.  Times  Printing  Co*  33 
Wash.  551,  74  Pac.  802;  Marshall  &  B.  Co. 
v.  Xashville,  109  Tenn.  495,  71  S.  W.  815; 
People  ex  rel.  Rodgers  v.  Coler,  166  N.  Y. 
1,  52  L.  R.  A.  814,  82  Am.  St.  Rep.  605, 
59  N.  E.  716:  Hold™  v.  Alton,  179  111.  318, 
53  N.  E.  556:  Adams  v.  Brenan.  177  111. 
194,  42  L.  R.  A.  718,  69  Am.  St.  Rep.  222, 
52  N.  E.  314;  Davenport  v.  Walker,  57 
App.  Div.  221,  68  N.  Y.  Supp.  161. 

The  ordinance  interferes  with  the  private 
affairs  of  the  contractor  and  his  employees. 

People  ex  rel.  Rodgers  v.  Coler,  166  N.  Y. 
1,  52  L.  R.  A.  814,  82  Am.  St.  Rep.  605, 
59  X.  E.  716;  Cleveland  v.  Clements  Bras. 
Constr.  Co.  67  Ohio  St.  197.  59  L.  R.  A. 
775,  93  Am.  St.  Rep.  670,  65  N.  E.  885. 

With  the  single  exception  of  the  supreme 
court  of  Kansas,  such  legislation  has  been 
invariably  held  void. 

People  ex  rel.  Rodgers  v.  Coler,  166  X.  Y. 
1,  52  L.  R.  A.  814,  82  Am.  St.  Rep.  605, 
59  X.  E.  713;  People  v.  Orange  County 
Road  Constr.  Co.  175  N.  Y.  84,  65  L.  R.  A. 
33,  67  X.  E.  129:  Cleveland  v.  Clements 
Bros.  Constr.  Co.  67  Ohio  St.  197,  59  L.  R. 
A.  775,  93  Am.  St.  Rep.  670,  65  N.  E.  885: 
Street  v.  Vamey  Electrical  Supply  Co.  160 
Ind.  338,  61  L.  R.  A.  154,  98  Am.  St.  Rep. 
325,  66  X.  E.  895 ;  Fiske  v.  People,  186  UK 
206,  58  L.  R.  A.  291,  58  X.  E.  985;  Ex  parte 
Kuback,  85  Cal.  274,  9  L.  R.  A.  482,  20 
Am.  St.  Rep.  226,  24  Pac.  737;  Frame  v. 
Felix,  167  Pa.  47,  27  L.  R.  A.  802,  31  Atl. 
375 ;  Re  Jacobs,  98  X.  Y.  98,  50  Am.  Rep. 
636 ;  People  v.  Marx,  99  X.  Y.  377,  52  Am. 
Rep.  34,  2  X.  E.  29;  Bertholf  v.  O'Reilly 
74  X.  Y.  515,  30  Am.  Rep.  323;  Palmer  v. 
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Tingle,  55  Ohio  St.  423,  45  N.  E.  313; 
Low  v.  Rees  Printing  Co.  41  Neb.  127,  24 
L.  R.  A.  702,  43  Am.  St.  Rep.  670,  59  X.  W. 
362;  Com.  v.  Perry,  155  Mass.  117,  14  L.  R. 
A.  325,  31  Am.  St.  Rep.  533,  28  N.  E.  1126; 
Braceville  Coal  Co.  v.  People,  147  111.  66, 
22  L.  R.  A.  340,  37  Am.  St.  Rep.  206,  35 
N.  E.  62;  Frorer  v.  People,  141  111.  171,  16 
L.  R.  A.  492,  31  N.  E.  395;  Ramsey  v. 
People,  142  111.  380,  17  L.  R.  A.  853,  32 
N.  E.  364;  State  v.  Goodwill,  33  W.  Va.  179, 
6  L.  R.  A.  621,  25  Am.  St.  Rep.  863,  10  S. 
E.  285;  Leep  v.  St.  Louis,  I.  M.  d  8.  R.  Co. 
58  Ark.  407,  23  L.  R.  A.  264,  41  Am.  St. 
Rep.  109,  25  S.  W.  75;  State  v.  Loomis, 
115  Mo.  307,  21  L.  R.  A.  789,  22  S.  W.  350; 
Re  Morgan,  26  Colo.  415,  47  L.  R.  A.  52, 
77  Am.  St.  Rep.  269.  58  Pac.  1071. 

Mr.  E.  O.  Connor,  for  respondent: 

The  court  will  not  lend  its  aid  to  a  party 
who  seeks  to  escape  conditions  named  in  his 
written  contract  upon  the  ground  that  they 
are  illegal,  and  enforce  such  provisions, '  in 
the  same  contract,  which  are  satisfactory  to 
him. 

Hoi  man  v.  Johnson,  1  Cowp.  341 ;  Frost 
v.  Gage,  3  Allen,  560;  Shenk  v.  Phelps, 
6  111.  App.  612. 

The  question  of  the  propriety  in  enacting 
the  ordinance  is  for  the  city  council  to  de- 
cide, and  not  the  courts. 

Stullv.  De  Mattos,  23  Wash.  71,  51  L.  R. 
A.  892,  62  Pac.  451 :  Fleetwood  v.  Read,  21 
Wash.  547,  47  L.  R.  A.  205,  58  Pac.  665: 
State  v.  Sharplcss.  31  Wash.  191,  96  Am. 
St.  Rep.  893,  71  Pac.  737:  McDaniels  v. 
J.  J.  Connelly  Shoe  Co.  30  Wash.  549,  60 
L.  R.  A.  947,  94  Am.  St.  Rep.  889,  71  Pac. 
37;  Walla  Walla  v.  Ferdon,  21  Wash.  308, 
57  Pac.  796:  Cooley.  Const.  Lim.  164; 
Nathan  v.  Louisiana,  8  How.  73,  12  L.  ed. 
992:  Passenger  Cases,  7  How.  287,  402:  12 
L.  ed.  704,  752;  Sharpless  v.  Philadelphia, 
21  Pa.  147,  59  Am.  Dec.  759;  Pattison  v. 
Yuba  County,  13  Cal.  175;  Leonard  v. 
Wiseman,  31  Md.  201 :  Com.  ex  rel.  Dysart 
v.  M'Williams,  11  Pa.  61:  Darts  v.  State, 
3  Lea,  376;  Yariek  v.  Smith,  5  Paige,  160, 
28  Am.  Dec.  417:  Williams  v.  Cammack,  27 
Miss.  209,  61  Am.  Dec.  508. 

Statutes  to  remedy  a  particular  evil 
must,  of  necessity,  apply  only  to  the  par- 
ticular class  of  persons  committing  the 
offense. 

Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S. 
205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161; 
Budd  v.  New  York,  143  U.  S.  517,  36  L.  ed. 
247,  4  Inters.  Com.  Rep.  45,  12  Sup.  Ct. 
Pep.  468;  State  v.  Peel  Splint  Coal  Co.  36 
W.  Va.  832,  17  L.  R.  A.  385,  15  S.  E. 
1000;  Dent  v.  West  Virginia,  129  U.  S. 
124,  32  L.  ed.  626,  9  Sup.  Ct.  Rep.  231; 
Leep  v.  St.  Louis,  1.  M.  d  S.  R.  Co.  58  Ark. 
407,  23  L.  R.  A.  264,  41  Am.  St.  Rep.  109, 
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25  S.  W.  75;  New  York  v.  Miln,  11  Pet. 
139,  9  L.  ed.  662;  Brimm  v.  Jones,  11  Utah, 
200,  29  L.  R.  A.  97,  39  Pac.  825,  165  U.  S. 
180,  41  L.  ed.  677,  17  Sup.  Ct.  Rep.  282; 
St.  Louis  cG  S.  F.  R.  Co.  v.  Mathews,  165 
U.  S.  23,  41  L.  ed.  619,  17  Sup.  Ct.  Rep. 
243;  Hennington  v.  Georgia,  163  U,  S.  299„ 
41  L.  ed.  166,  16  Sup.  Ct.  Rep.  1086; 
Devin  v.  Scott,  34  Ind.  67;  Curtis  v. 
O'Brien,  20  Iowa,  376,  89  Am.  Dec.  543 ; 
j^neettle  v.  Newcomb,  22  N.  Y.  250,  78  Am. 
Dec.  186;  Bosler  v.  Rheem9  72  Pa.  54. 

The  decisions  in  the  following  cases  sus- 
tain the  validity  of  the  law : 

Blair  v.  Forehand,  100  Mass.  136;  Woods 
v.  State,  36  Ark.  36,  38  Am.  Rep.  22; 
Davis  v.  State,  68  Ala.  58,  44  Am.  Rep. 
128;  Donnelly  v.  Decker,  58  Wis.  461,  46 
Am.  Rep.  637,  17  X.  W.  389;  Hawthorn  v. 
People,  109  111.  302,  50  Am.  Rep.  610; 
Fry  v.  State,  63  Ind.  552,  30  Am.  Rep. 
238;  State  v.  Ah  Chew,  16  Nev.  50,  40  Am. 
Rep.  488;  Com.  v.  Waite,  11  Allen,  264,  87 
Am.  Dec.  711;  Smith  v.  Tyler,  51  Ind.  512; 
Moloney  v.  Newton,  85  Ind.  565,  44  Am. 
Rep.  46;  Bauer  v.  Samson  Lodge,  K.  of  P. 
102  Ind.  262,  1  N.  E.  571;  Taylor  v.  Saur- 
man,  110  Pa.  3,  1  Atl.  40;  Herdic  v.  Roess- 
ler,  109  N.  Y.  127,  16  N.  E.  198;  Warren  v. 
Sohn,  112  Ind.  213f  13  N.  E.  863;  Church- 
man v.  Martin,  54  Ind.  380;  Com.  v.  Hamil- 
ton Mfg.  Co.  120  Mass.  383. 

The  city  has  absolute  control  over  the 
streets  and  alleys  within  its  corporate 
limits,  and  power  to  make  all  improve- 
ments. The  manner  and  mode  of  making 
the  improvements,  and  the  payment  of  the 
cost  thereof,  and  all  matters  connected 
therewith,  have  always  been  exercised  by 
the  municipality. 

Re  Dalton,  61  Kan.  257,  47  L.  R.  A.  380, 
59  Pac.  336;  Holden  v.  Hardy,  169  U.  S. 
397,  42  L.  ed.  792,  18  Sup.  Ct.  Rep.  383. 

The  ordinance  should  be  sustained  as  a 
valid  exercise  of  police  power. 

Ah  Lim  v.  Territory,  1  Wash.  156,  9  L. 
R.  A.  395,  24  Pac.  588;  State  v.  Buchanan, 
29  Wash.  602,  59  L.  R.  A.  342,  92  Am.  St. 
Rep.  930,  70  Pac.  52;  State  v.  Sharpless, 
31  Wash.  191,  96  Am.  St.  Rep.  893,  7i 
Pac.  737 :  McDaniels  v.  ./.  J.  Connelly  Shoe 
Co.  30  Wash.  549,  60  L.  R.  A.  947,  94  Am. 
St.  Rep.  889,  71  Pac.  37. 

The  freedom  to  contract,  guaranteed  by 
the  United  States  Constitution,  14th 
Amendment,  is  not  infringed  by  the  ordin- 
ance making  it  a  criminal  offense  for  a 
contractor  for  a  public  work  to  permit  or 
require  an  employee  to  perform  labor  upon 
that  work  in  excess  of  eight  hours  each 
day. 

Atkin  v.  Kansas,  191  U.  S.  207,  48  L.  ed. 
148,  24  Sup.  Ct.  Rep.  124:  Holden  v.  Hardy, 
169  U.  S.  366,  42  L.  ed.  780,   18  Sup.  Ct. 
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Rep.  383;  Re  Ashby,  60  Kan.  101,  55  Pac. 
336;  State  v.  Atkin,  64  Kan.  174,  97  Am. 
St.  Rep.  343,  67  Pac.  519;  United  States  V. 
Martin,  94  U.  S.  400,  24  L.  ed.  128. 

Special  burdens  are  often  imposed  upon 
individuals  who  come  within  the  purview  of 
the  law,  for  the  public  good. 

Barbier  v.  Connolly,  113  U.  S.  27,  28  L. 
ed.  923,  5  Sup.  Ct.  Rep.  357;  Lawton  v. 
Steele,  152  U.  S.  133,  38  L.  ed.  385,  14  Sup. 
Ct.  Rep.  499;  Davidson  v.  New  Orleans, 
96  U.  S.  97,  24  L.  ed.  616;  Yick  Wo  v. 
Hopkins,  118  U.  S.  356,  30  L.  ed.  220,  0 
Sup.  Ct.  Rep.  1064 ;  Soon  Hing  v.  Crowley, 
113  U.  S.  703,  28  L.  ed.  1145,  5  Sup.  Ct. 
Rep.  730:  Holden  v.  Hardy,  169  U.  S.  394, 
42  L.  ed.  791,  18  Sup.  Ct.  Rep.  383: 
State  v.  Sharpless,  31  Wash.  191,  90  Am. 
St.  Rep.  893,  71  Pac.  737. 

Dunbar,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  deny- 
ing appellant's  application  for  an  order 
discharging  him  from  custody,  and  remand- 
ing him  to  the  custody  of  the  chief  of 
police.  The  appellant  was  arrested  October 
15,  1903,  upon  a  warrant  duly  issued  by 
the  justice's  court  on  a  complaint  charging 
appellant  with  violating  ordinance  No. 
All  14,  as  amended,  of  the  ordinances  of 
the  city  of  Spokane.  This  ordinance  as 
passed  January  7,  1902,  was  as  follows: 

Ordinance  No.  All  14. 

An  Ordinance  to  Establish  the  Hours  to 
Constitute  a  Day's  Work  on  All  Munici- 
pal Construction,  or  Such  Work  Done  by 
Contract  or  Subcontract,  and  Providing 
for  the  Wages  to  be  Paid  Laborers  Em- 
ployed in  Doing  the  Same,  and  Providing 
Penalties  for  Its  Violation. 
The  city  of  Spokane  does  ordain  as 
follows: 

Sec.  I.  Hereafter  eight  hours  in  any  cal- 
endar day  shall  constitute  a  day's  work  on 
any  work  done  for  the  city  of  Spokane, 
subject  to  the  conditions  hereinafter  pro- 
vided. 

Sec.  2.  Hereafter  all  laborers  employed 
on  municipal  work,  which  is  being  done  by 
contract  or  subcontract,  as  in  this  ordin- 
ance specified,  shall  receive  and  be  paid  the 
sum  of  not  less  than  two  ($2.00)  dollars 
for  a  calendar  day's  work  of  eight  hours, 
which  sum  of  two  ($2.00)  dollars  shall  be 
the  minimum  price  paid  to  all  day  laborers 
hereafter  employed  to  do  the  work  herein- 
below  specified. 

Sec.  3.  All  work  done  by  contract  or  sub- 
contract on  any  building  or  improvements, 
or  work  on  roads,  bridges,  streets,  alleys,  or 
buildings  for  the  city  of  Spokane,  shall  be 
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done  under  the  provisions  of  this  ordin- 
ance: Provided,  that  in  cases  of  extraor- 
dinary emergency,  such  as  danger  to  life 
or  property,  the  hours  for  work  may  be 
extended;  but  in  such  case  the  rate  of  pay 
for  time  employed  in  excess  of  eight  hours 
of  each  calendar  day  shall  be  one  and  one- 
half  times  the  rate  of  pay  allowed  for  the 
same  amount  of  time  during  eight  hours' 
service.  And  for  this  purpose  this  ordin- 
ance is  made  a  part  of  ail  contracts,  sub- 
contracts, or  agreements  for  work  done  for 
the  city  of  Spokane. 

Sec.  4.  Any  contractor,  subcontractor,  or 
agent  of  contractor,  foreman,  or  employer, 
who  shall  violate  the  provisions  of  this 
ordinance  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  upon  conviction,  shall  be 
fined  in  a  sum  not  less  than  $25  nor  more 
than  $200,  or  by  imprisonment  in  the  city 
jail  for  a  period  not  less  than  ten  days  nor 
more  than  ninety  days,  or  both  such  fine 
and  imprisonment,  at  the  discretion  of  the 
court. 

Sec.  5.  This  ordinance  shall  take  effect 
and  be  in  force  ten  days  after  its  passage. 

The  complaint  charged  that  on  the  12th 
day  of  October,  1903,  the  petitioner,  James 
C.  Broad,  in  violation  of  said  ordinance  No. 
All  14,  as  amended,  "did  then  and  there 
unlawfully  and  wilfully  permit  one  Martin 
Devereux  to  work  and  labor  more  than 
eight  hours  in  one  calendar  day  upon  the 
fourth  ward  sewer  system  in  the  city  of 
Spokane,  Washington,  which  said  work  was 
being  done  upon  said  sewer  for  the  city  of 
Spokane,  Washington,  by  said  James  C. 
Broad  under  contract  with  the  city  of 
Spokane,  Washington."  A  warrant  for  the 
arrest  of  petitioner  was  duly  issued,  and 
petitioner  arrested.  A  writ  of  habeas  cor- 
pus having  been  sued  out,  the  respondent 
chief  of  police  made  return,  setting  up  the 
complaint  and  warrant,  and  stating  that, 
under  and  by  virtue  of  said  warrant,  he 
held  the  petitioner  in  custody  to  appear 
and  answer  to  said  charge  before  the  court. 
The  petitioner  duly  excepted  to  the  suffi- 
ciency of  this  return,  upon  the  ground  that 
the  ordinance  of  the  city  of  Spokane  under 
which  the  petitioner  was  held  was  in  con- 
flict with  the  Constitution  of  the  United 
States,  with  the  Constitution  and  laws  of 
the  state  of  Washington,  and  was  unreason- 
able. The  court  overruled  the  petitioner's 
exception  to  the  sufficiency  of  the  return, 
denied  the  petition,  and  ordered  the  peti- 
tioner remanded  to  the  custody  of  the  chief 
of  police.  From  such  order  this  appeal 
is  taken. 

The  appellant  makes  several  assignments 
of  error,  but  they  are  all  embraced  in  the 
proposition  that  the  ordinance  was  in  viola* 
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tion  of  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States,  which  pro- 
vides that  "  no  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United 
States ;  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the 
laws ;  "  of  §  3,  art.  1,  of  the  Constitution 
of  the  state  of  Washington,  which  provides 
that  "no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law;  "  of  §  7,  art.  1,  of  the  state  Constitu- 
tion, which  provides  that  no  person  shall  be 
disturbed  in  his  private  affairs  or  his  home 
invaded  without  authority  ,of  law ;  of  §  12, 
art.  1,  which  provides  that  no  law  shall  be 
passed  granting  to  any  citizen,  class  of 
citizens,  or  corporation  other  than  munici- 
pal, privileges  or  immunities  which,  upon 
the  same  terms,  shall  not  equally  belong  to 
all  citizens  or  corporations;  of  §§  5  and  9, 
art.  7,  which  provide  respectively  that  "  no 
tax  shall  be  levied  except  in  pursuance  of 
law;  and  every  law  imposing  a  tax  shall 
state  distinctly  the  object  of  the  same  to 
which  only  it  shall  be  applied;  "  and  "the 
legislature  may  vest  the  corporate  authori- 
ties of  cities,  towns,  and  villages  with  power 
to  make  local  improvements  by  special 
assessment,  or  by  special  taxation  of  prop- 
erty benefited.  For  all  corporate  purposes, 
all  municipal  corporations  may  be  vested 
with  authority  to  assess  and  collect  taxes, 
and  such  taxes  shall  be  uniform  in  respect 
to  persons  and  property  within  the  jurisdic- 
tion of  the  body  levying  the  same;  "  of  §  7, 
art.  8,  which  provides  that  "  no  county, 
city,  town,  or  other  municipal  corporation, 
shall  hereafter  give  any  money  or  property, 
or  loan  its  money  or  credit,  to,  or  in  aid  of, 
any  individual,  association,  company,  or 
corporation,  except  for  the  necessary  sup- 
port of  the  poor  and  infirm,  or  become 
directly  or  indirectly  the  owner  of  any 
stock  in,  or  bonds  of  any  association,  com- 
pany, or  corporation ;  "  of  §  4683,  Bal- 
linger's  Anno.  Codes  &  Statutes  with  refer- 
ence to  jurisdiction  of  justices  of  the  peace 
in  criminal  prosecutions:  and  of  chapter 
44,  p.  51,  of  the  Laws  of  1903,  with  relation 
to  public  work  to  be  performed  in  working 
days  of  eight  hours  each. 

The  principal  contention  of  the  appellant 
is  that  the  ordinance  is  in  violation  of  the 
14th  Amendment  of  the  Constitution  of  the 
United  States,  and  of  similar  provisions  of 
the  state  Constitution.  It  is  earnestly  con- 
tended, and  such  is  undoubtedly  the  general 
statement  of  the  law  by  the  reported  cases, 
that  the  right  to  contract  labor  is  a  valu- 
able right,  and  that  any  law  that  takes 
that  right  away  is  obnoxious  to  the  con- 
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stitutional  provision  prohibiting  the  taking 
of  property  without  due  process  of  law. 
These  elementary  propositions  have  been 
so  often  discussed  that  it  is  not  necessary 
to  again  enter  into  their  discussion  here. 
It  is  earnestly  insisted  by  the  appellant 
that  this  question  has  been  decided  by  this 
court  in  the  case  of  Seattle  v.  Smyth,  22 
Wash.  327,  79  Am.  St.  Rep.  939,  60  Pac. 
1120,  and  that,  unless  that  case  is  directly 
overruled,  the  judgment  in  this  must  be  re- 
versed. It  is  true  that  this  court,  in  the 
case  above  mentioned,  did  hold  that  a  city 
ordinance  which  makes  it  unlawful  for  any 
contractor  upon  any  of  the  public  works  of 
a  city  to  require  or  permit  any  day  laborer 
or  mechanic  to  work  more  than  eight  hours 
in  any  one  calendar  day  is  unconstitutional, 
on  the  ground  that  it  interferes  with  the 
right  of  persons  to  contract  with  reference 
to  their  services,  where  such  services  are 
neither  unlawful  nor  against  public  policy. 
This  was  a  brief  per  curiam  opinion.  It 
was  stated  therein  that  we  had  not  been 
cited  to  a  single  case  wherein  the  constitu- 
tionality of  such  ordinances  had  been  sus- 
tained; and  a  recurrence  to  the  briefs  in 
that  case  sustains  this  statement  in  the 
opinion.  In  fact,  the  brief  of  appellant  did 
not  discuss  this  question  at  all:  but  it  ap- 
pears that  the  court  below  sustained  a  de- 
murrer to  the  complaint  on  the  ground  that 
the  ordinance  was  an  enlargement  upon  the 
powers  granted  by  the  city  charter  to  regu- 
late the  hours  of  labor  of  persons  laboring 
upon  public  contract  work  of  the  city;  and 
this  was  the  only  question  that  was  discussed 
in  appellant's  brief.  The  unconstitution- 
ality of  the  ordinance  was  briefly  mentioned 
in  respondent's  brief,  and  some  cases  cited, 
notably  the  case  of  Re  Morgan,  26  Colo. 
415,  47  L.  R.  A.  52,  77  Am.  St.  Rep.  269, 
58  Pac.  1071,  upon  which  the  court  seems 
to  have  based  its  decision.  The  Colorado 
case,  however,  has  since  been  overruled  in 
principle  by  this  court  in  State  v.  Buch- 
anan, 29  Wash.  603,  59  L.  R.  A.  342,  92 
Am.  St.  Rep.  930,  70  Pac.  52.  The  Colorado 
case  is  the  radical  type  of  cases  holding 
such  laws  unconstitutional ;  and  it  held  that 
laws  of  this  character,  even  where  they 
were  made  with  reference  to  the  health  of 
the  workmen  employed,  were  in  conflict 
with  the  Constitution,  and  that,  in  the  ab- 
sence of  a  constitutional  provision  author- 
izing the  legislature  to  single  out  workmen 
in  underground  mines  and  smelters,  and 
restrict  them  as  to  the  number  of  hours 
they  shall  work,  such  a  law  is  unconstitu- 
tional as  being  class  legislation ;  that  it  was 
not  a  valid  exercise  of  police  power  to 
protect  the  public  health,  since  the  health 
of  the  miner  alone,  and  not  of  the  public 
at    large,   is   its   object.    This    case    is   in 
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direct  conflict  with  H olden  v.  Hardy,  169 
U.  S.  366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep. 
383,  where  the  provision  in  the  Utah 
statute  providing  that  the*  period  of  em- 
ployment of  workmen  in  all  underground 
mines  or  workings  shall  be  eight  hours  per 
day,  except  in  cases  of  emergency,  etc.,  was 
sustained  as  not  being  inimical  to  the  pro- 
visions of  the  14th  Amendment  to  the 
Constitution  of  the  United  States  by  abridg- 
ing the  privileges  or  immunities  of  its  citi- 
zens, or  depriving  them  of  their  property, 
or  denying  to  them  the  equal  protection  of 
the  laws.  In  the  case  at  bar  the  ordinance 
which  was  violated  was  substantially  iden- 
tical with  the  act  of  the  legislature,  Laws 
1899,  chap.  101,  p.  163,  which  provides: 

"  Sec.  1.  Hereafter  eight  hours  in  any 
calendar  day  shall  constitute  a  day's  work 
on  any  work  done  for  the  state,  or  any 
county  or  municipality  within  the  state, 
subject  to  the  conditions  hereinafter  pro- 
vided. 

*'  Sec.  2.  All  work  done  by  contract  or 
subcontract  on  any  building  or  improve- 
ments or  works  on  roads,  bridges,  streets, 
alleys,  or  buildings  for  the  state  or  any 
county  or  municipality  within  the  state 
shall  be  done  under  the  provisions  of  this 
act:  Provided,  that  in  cases  of  extraor- 
dinary emergency  such  as  danger  to  life 
or  property,  the  hours  for  work  may  be 
extended;  but  in  such  case  the  rate  of 
pay  for  time  employed  in  excess  of  eight 
hours  of  each  calendar  day,  shall  be  one  and 
one-half  times  the  rate  of  pay  allowed  for 
the  same  amount  of  time  during  eight 
hours'  service.  And,  for  this  purpose,  this 
act  is  made  a  part  of  all  contracts,  sub- 
contracts, or  agreements  for  work  done  for 
the  state  or  any  county  or  municipality 
within  the  state. 

"  Sec.  3.  Any  contractor,  subcontractor, 
or  agent  of  contractor  or  subcontractor, 
foreman,  or  employer,  who  shall  violate  the 
provisions  of  this  act,  shall  be  deemed 
guilty  of  misdemeanor,  and,  upon  convic- 
tion, shall  be  fined  in  a  sum  not  less  than 
$25  nor  more  than  $200,  or  with  imprison- 
ment in  the  county  jail  for  a  period  of  not 
less  than  ten  days  nor  more  than  ninety 
days,  or  both  such  fine  and  imprisonment, 
at  the  discretion  of  the  court." 

In  this  case  it  is  stipulated  that  the  con- 
tract for  the  municipal  work,  under  which 
it  was  charged  that  the  petitioner  had 
permitted  one  of  his  employees  to  work  for 
more  than  eight  hours  in  one  calendar  day, 
contained  the  following  provision:  "It  is 
further  agreed  that  the  laws  of  the  state 
fixing  the  hours -constituting  a  day's  work, 
approved  March  18,  1899,  and  ordinance 
No.  All  14,  passed  January  7,  1902,  shall 
be  a  part  of  this  contract."  It  is  insisted 
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by  the  respondent  that  it  would  be  un- 
conscionable to  allow  tjfce  contractor,  after 
having  entered  into  this  contract  and 
based  his  bid  upon  the  provisions  of  the 
ordinance  with  reference  to  the  number  of 
hours  that  laborers  under  the  contract 
should  be  allowed  to  work,  to  appropriate 
to  himself  the  benefits  accruing  from  a 
violation  of  his  own  contract;  and  there 
seems  to  be  some  justice  in  this  criticism, 
although  in  an  action  of  this  character  it 
may  not  be  a  pertinent  argument.  But. 
whatever  may  be  said  of  the  correctness  of 
Seattle  v.  Smyth,  22  Wash.  327,  79  Am.  St. 
Rep.  939,  60  Pac.  1120,  at  the  time  it  was 
rendered, — and  it  may  be  conceded,  we 
think,  that  a  majority  of  the  tribunals  be- 
fore which  this  question  has  been  brought 
have  pronounced  such  laws  unconstitu- 
tional,— yet  the  Supreme  Court  of  the 
United  States  in  the  recent  case  of  At  kin  v. 
Kansas,  191  U.  S.  207,  48  L.  ed.  148. 
24  Sup.  Ct.  Rep.  124,  have  passed  with 
no  uncertain  sound  upon  the  identical  ques- 
tion which  is  presented  in  this  case,  and 
have  held  the  law  to  be  valid.  An  exam- 
ination of  the  Kansas  statute  upon  which 
the  defendant  Atkin  was  indicted  shows  it 
to  be,  in  substance,  the  same  as  our  statute* 
and  the  ordinance  in  question.  The  com- 
plaint charged  that  Atkin  contracted  with 
the  municipal  corporation  of  Kansas  City 
to  do  labor  on  a  certain  boulevard,  and, 
having  hired  one  George  Reese  to  shovel 
and  remove  dirt  in  execution  of  the  work, 
did  knowingly,  wilfully,  and  unlawfully  per- 
mit and  require  him  to  labor  ten  hours 
upon  said  work,  there  being  no  extraordi- 
nary emergency  arising  in  time  of  war.  nor 
any  necessity  for  him  to  labor  more  than 
eight  hours  for  the  protection  of  property 
or  of  human  life,  the  statute  providing 
that  employees  should  not  work  more  than 
eight  hours  a  day.  And,  as  showing  that 
there  was  no  element  of  the  health  of  the 
citizens  involved  in  this  case,  it  was  stipu- 
lated that  the  labor  performed  by  Reese 
was  healthful  outdoor  work,  not  dangerous 
hazardous,  or  in  any  way  injurious  to  life, 
limb,  or  health,  and  could  be  performed  for 
a  period  of  ten  hours  during  each  working 
day  of  the  week  without  injury  from  so 
doing;  and  that  the  labor  he  was  employed 
to  perform,  and  did  perform,  was  in  no  re- 
spect or  manner  more  dangerous  to  the 
health  or  hazardous  to  life  or  limb  or  to 
the  general  welfare  of  the  said  George  Reese 
or  other  persons  doing  such  work  than  the 
labor  performed  by  persons  doing  the  same 
kind  of,  or  character  of,  work  as  the  em- 
ployees of  contractors  having  contracts  to 
do  the  same  kind  of  work  for  private  per- 
sons, firms,  or  corporations,  or  as  the  serv- 
ants of  private  persons,  firms,  or  corpora- 
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tions.  It  was  further  stipulated  that  the 
work  of  shoveling  and  removing  dirt  for 
the  construction  of  a  pavement  was  in  all 
respects  the  same  whether  the  pavement  be 
constructed  for  a  city  or  other  munici- 
pality, or  for  a  private  person,  firm,  or 
corporation.  But  the  decision  was  based 
upon  an  entirely  new  theory  of  the  law, 
namely,  that  it  was  a  public  work  on  which 
the  contractor  was  engaged,  and  with  refer- 
ence to  which  he  contracted ;  that  the  state, 
or  the  municipalities  through  delegated 
powers  from  the  state,  had  a  right  to  do 
their  work  in  any  manner  in  which  they 
saw  fit,  and  that  they  had  the  same  right 
to  compel  those  with  whom  they  contracted 
to  perform  the  public  work  in  the  same 
manner,  and  that  there  was  no  question  of 
violation  of  private  right  involved.  In  the 
discussion  of  the  case  it  is  said :  "  Whether 
a  similar  statute  applied  to  laborers  or 
employees  in  purely  private  work  would  be 
constitutional  is  a  question  of  very  large 
import,  which  we  have  no  occasion  now  to 
determine,  or  even  to  consider.  Assuming 
that  the  statute  has  application  only  to 
labor  or  work  performed  by  or  on  behalf 
of  the  state,  or  by  or  on  behalf  of  a  munic- 
ipal corporation,  the  defendant  contends 
that  it  is  in  conflict  with  the  14th  Amend- 
ment. He  insists  that  the  amendment 
guarantees  to  him  the  right  to  pursue  any 
lawful  calling,  and  to  enter  into  all  con- 
tracts that  are  proper,  necessary,  or  essen- 
tial to  the  prosecution  of  such  calling;  and 
that  statute  of  Kansas  unreasonably  inter- 
feres with,  the  exercise  of  that  right."  And, 
after  quoting  the  argument  of  counsel,  the 
court  says :  "  These  questions — indeed,  the 
entire  argument  of  defendant's  counsel — 
seem  to  attach  too  little  consequence  to  the 
relation  existing  between  a  state  and  its 
municipal  corporations.  Such  corporations 
are  thje  creatures — mere  political  subdivi- 
sions— of  the  state,  for  the  purpose  of  ex- 
ercising a  part  of  its  powers.  They  may 
exert  only  such  powers  as  are  expressly 
granted  to  them,  or  such  as  may  be  neces- 
sarily implied  from  those  granted.  What 
they  lawfully  do  of  a  public  character  is 
done  under  the  sanction  of  the  state.  They 
are,  in  every  essential  sense,  only  auxil- 
iaries of  the  state  for  the  purposes  of  local 
government.  They  may  be  created,  or,  hav- 
ing been  created,  their  powers  may  be  re- 
stricted or  enlarged  or  altogether  with- 
drawn, at  the  will  of  the  legislature;  the 
authority  of  the  legislature,  when  restrict- 
ing or  withdrawing  such  powers,  being  sub- 
ject only  to  the  fundamental  condition  that 
the  collective  and  individual  rights  of  the 
people  of  the  municipality  shall  not  thereby 
be  destroyed.  .  .  .  The  improvement  of 
the  boulevard  in  question  was  a  work  of 
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which  the  state,  if  it  had  deemed  it  proper 
to  do  so,  could  have  taken  immediate 
charge  by  its  own  agents,  for  it  is  one  of 
the  functions  of  government  to  provide  pub- 
lic highways  for  the  convenience  and  com- 
fort of  the  people.  Instead  of  undertaking 
that  work  directly,  the  state  invested  one 
of  its  governmental  agencies  with  power  to 
care  for  it.  Whether  done  by  the  state  di- 
rectly or  by  one  of  its  instrumentalities, 
the  work  was  of  a  public,  not  private,, 
character.  .  .  .  Whatever  may  have 
been  the  motives  controlling  the  enactment 
of  the  statute  in  question,  we  can  imagine 
no  possible  ground  to  dispute  the  power  of 
the  state  to  declare  that  no  one  under- 
taking work  for  it,  or  for  one  of  its  munic- 
ipal agencies  should  permit  or  require  an 
employee  on  such  work  to  labor  in  excess 
of  eight  hours  each  day,  and  to  inflict 
punishment  upon  those  who  are  embraced 
by  such  regulations,  and  yet  disregard 
them.  It  cannot  be  deemed  a  part,  of  the 
liberty  of  any  contractor  that  he  be  allowed 
to  do  public  work  in  any  mode  he  may 
choose  to  adopt,  without  regard  to  the 
wishes  of  the  state.  On  the  contrary,  it  be- 
longs to  the  state,  as  the  guardian  and 
trustee  for  its  people,  and  having  control 
of  its  affairs,  to  prescribe  the  conditions 
upon  which  it  will  permit  public  work  to  be 
done  on  its  behalf,  or  on  behalf  of  its 
municipalities.  No  court  has  authority  to 
review  its  action  in  that  respect.  Regula- 
tions on  this  subject  suggest  only  considera- 
tions of  public  policy:  and  with  such  con- 
siderations the  courts  have  no  concern.  If 
it  be  contended  to  be  the  right  of  everyone 
to  dispose  of  his  labor  upon  such  terms  as 
he  deems  best, — as  undoubtedly  it  is, — and 
that,  to  make  it  a  criminal  offense  for  a 
contractor  for  public  work  to  permit  or  re- 
quire his  employee  to  perform  labor  upon 
that  work  in  excess  of  eight  hours  each  day 
is  in  derogation  of  the  liberty  both  of  em- 
ployees and  employer,  it  is  sufficient  to  an- 
swer that  no  employee  is  entitled,  of  ab- 
solute right  and  as  a  part  of  his  liberty, 
to  perform  labor  for  the  state,  and  no  con- 
tractor for  public  work  can  excuse  a  viola- 
tion of  his  agreement  with  the  state  by 
doing  that  which  the  statute  under  which 
he  proceeds  distinctly  and  lawfully  forbids 
him  to  do."  It  is  a  notable  fact  in  thia 
connection  that  the  alleged  constitutional 
right  of  the  laborer  to  contract  his  labor 
at  any  price  which  seems  to  him  desirable 
is  not  in  this  or  any  other  reported  case  a 
claim  urged  by  the  laborer ;  but  the  earnest 
contention  in  his  behalf  is  made  by  the 
contractors  who  are  reaping  the  benefits  of 
the  violation  of  that  contract  in  paying  the 
laborer  a  less  remuneration  than  he  is 
entitled  to  under  the  statute.     But,  inas- 
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much  as  this  is  a  case  which  is  susceptible 
of  being  appealed  to  the  Supreme  Court  of 
the  United  States;  and  inasmuch  as  that 
tribunal  has  passed  squarely  upon  the 
questions  involved  in  this  case  in  favor  of 
sustaining  the  judgment  herein, — this  court 
feels  it  its  duty  to  yield  allegiance  to  the 
doctrine  announced  by  the  Supreme  Court 
of  the  United  States. 

There  seems  to  us  to  be  no  virtue  in  any 
of  the  other  contentions  made  by  the  appel- 
lant. The  title  to  the  act  is  sufficient;  the 
ordinance  was  made  under  the  authority  of 
the  law,  and,  not  being  obnoxious  to  any 
•constitutional  provision  either  of  the  United 
States  or  of  the  state,  the  judgment  will  be 
sustained. 

Fullerton,  Ch.  J.,  and  Mount,  Anders, 

and  Hadley,  JJ.,  concur. 

Petition  for  rehearing  denied. 


A.  L.  SMITH  and  Wife,  Respts., 
v. 
ST.    PAUL.    MINNEAPOLIS,    &    MANI- 
TOBA  RAILWAY   COMPANY,   Appt. 


(. 


.  Wash. , 


.) 


1.  Compensation  for  Injuries  to  neigh- 
boring; property  as  the  necessary  re- 
sult of  the  careful  and  skilful  opera- 
tion of  a  railroad,  and  which  are 
caused  by  the  usual  noises,  fumes,  and 
odors  attendant  thereon.  Is  not  required  by 
a  constitutional  provision  for  compensation 
in  case  private  property  Is  damaged  for 
public  or  private  use. 

2.  Injury  to  neighboring-  property  by 
the  jarring  of  the  earth,  the  casting 
thereon  of  soot  and  cinders,  and  the  emission 
of  smoke,  physically  injuring  It,  is  within 
the  protection  of  a  constitutional  provision 
requiring  compensation  for  property  dam- 
aged for  public  use. 

"3.  Obstruction  of  a  cross  street  nsed 
by  a  property  owner  In  graining*  ac- 
cess to  his  property,  but  which  does  not 
destroy    such    access,    is    not   an    Injury   for 

Note. — As  to  right  of  abutting  property 
owner  to  damages  for  smoke,  noise,  and  smells 
caused  by  railroads  or  street  railways,  see 
also,  In  this  series,  Wylle  v.  Elwood,  0  L. 
R.  A.  726:  Sperb  v.  Metropolitan  Kiev.  R.  Co. 
20  L.  R.  A.  752;  Louisville  R.  Co.  v.  Foster, 
50  L.  R.  A.  813,  and  Jenkins  v.  Pennsylvania 
R.  Co.   57  L.  R.  A.  309. 

As  to  right  to  damages  for  noise,  vibrations, 
and  Interference  with  light,  by  elevated  rail- 
road, see  De  Geofroy  v.  Merchants'  Bridge 
Terminal  R.  Co.  64  L.  R.  A.  050. 

As   to   right   to  damages  for  noise,   cinders, 
soot,  and  smoke  from  railway  roundhouses,  see 
Louisville  &  N.  Terminal  R.  Co.  v.  Jacobs,  61 
L.  R.  A.  188. 
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which  compensation  must  be  mide.  under  a 
constitutional  provision  requiring  the  making 
of  compensation  In  case  private  property  Is 
damaged  for  public  use. 

(July   27,  1005.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Spokane 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  damages  for  injury  to 
plaintiffs'  property  by  the  operation  of  de- 
fendant's road.     Reversed.  • 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  J.  Gordon  and  C.  A* 
Murray,  for  appellant: 

The  term  "taking  of  property"  applied 
only  to  an  actual,  physical  appropriation  of 
it,  and  did  not  include  an  interference  with 
a  right  connected  with  it. 

Brown  v.  Seattle,  5  Wash.  39,  18  L.  R.  A. 
161,  31  Pac.  313,  32  Pac.  214. 

The  introduction  of  the  words  "or  dam- 
aged "  was  not  intended  to  do  more  than  to 
make  the  public  corporation  liable  in  eases 
where  an  individual  would  have  been  liable 
at  common  law. 

A  private  individual,  acting  without  mal- 
ice, can  devote  his  property  to  any  law- 
ful use,  notwithstanding,  by  so  doing,  a  de- 
preciation in  the  value  of  his  neighbor's 
property  results  therefrom. 

Everyone  holds  title  to  his  property  upon 
the  implied  condition  that  his  neighbor  may 
devote  his  own  property  to  any  lawful  use; 
and  any  injury  which  follows,  unless  it  be 
of  a  physical  nature,  or  arises  from  an  in- 
terference with  a  right  enjoyed  in  connec- 
tion with  property,  falls  within  the  prin- 
ciple expressed  by  the  maxim,  Damnum 
absque  injuria. 

State  ew  rel.  Smith  v.  Superior  Court, 
26  Wash.  278,  66  Pac.  385;  Gilbert  v. 
Greeley,  S.  L.  &  P.  R.  Co.  13  Colo.  501,  22 
Pac.  814 ;  Brown  v.  San  Francisco,  124  Cal. 
274,  57  Pac.  83;  Pennsylvania  R..Co.  v. 
Marchant,  119  Pa.  541,  4  Am.  St.  Rep.  659, 
13  Atl.  693;  Pennsylvania  R.  Co.  v.  Lippin- 
coff,  116  Pa.  472,  2  Am.  St.  Rep.  618,  9 
Atl.  871;  Aldrich  v.  Metropolitan  West 
Side  Elev.  R.  Co.  195  111.  456,  57  L.  R. 
A.  237,  63  N.  E.  156;  Austin  v.  Augusta 
Terminal  R.  Co.  108  Ga.  671,  47  L.  R.  A. 
755,  34  S.  E.  852;  Jordan  v.  Benwood,  42 
W.  Va.  312,  36  L.  R.  A.  519,  57  Am.  St. 
Rep.  859,  26  S.  E.  266;  Van  De  Vere  r. 
Kansas  City,  107  Mo.  83,  28  Am.  St.  Rep. 
396,  17  S.  W.  695;  Rude  v.  St.  Louis,  93 
Mo.  408,  6  S.  W.  257. 

Where  there  is  no  taking  of,  or  encroach- 
ment on,  one's  property  or  property  rights 
by  the  construction  or  operation  of  a  rail- 
road, any  inconvenience  caused  by  it,  as 
from  noise,  smoke,  cinders,  etc.,  not  due 
to  improper  construction  or  negligence  in 
operating  it,  furnishes  no  ground  for  action. 
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Adams  v.  Chicago,  B.  d  X.  R.  Co.  39 
Mnn.  286,  1  L.  R.  A.  493,  12  Am.  St.  Rep. 
<>44,  39  N.  W.  629;  Carroll  V.  Wisconsin 
Central  R.  Co.  40  Minn.  168,  41  X.  W.  661 ; 
Rinard  v.  Burlington  d  W.  R.  Co.  66  Iowa, 
440,  23  X.  W.  914;  Morgan  v.  Des  Moines 
<t-  flf.  L.  R.  Co.  64  Iowa,  589,  52  Am.  Rep. 
462,  21  N.  W.  96;  Hanlin  v.  Chicago  d  X. 
IV.  R.  Co.  61  Wis.  515,  21  X.  W.  623; 
Presbrey  v.  Old  Colony  d  X.  R.  Co.  103 
!Mass.  1 ;  Columbia  ^Delaware  Bridge  Co.  v. 
iteisse,  35  X.  J.  L.  558;  Beseman  v.  Penn- 
sylvania R.  Co.  50  N.  J.  L.  235,  13  Atl. 
164;  Decker  v.  Evansville  Suburban  d  X. 
R.  Co.  133  Ind.  493,  33  N.  E.  349;  Duns- 
more  v.  Central  Iowa  R.  Co.  72  Iowa,  182. 
33  X.  W.  456;  Werges  v.  St.  Louis,  C.  d  X. 
O.  R.  Co.  35  La.  Ann.  641. 

Under  the  English  statute,  the  damage 
must  be  to  the  land  itself. 

Ricket  v.  Metropolitan  R.  Co.  L.  R.  2 
H.  L.  198  :  Metropolitan  Bd.  of  Works  v.  Mc- 
Carthy, L.  R.  7  H.  L.  256;  Caledonian  R. 
Co.  v.  Ogilvy,  2  Macq.  H.  L.  Cas.  229. 

Messrs.  Barnes  ft  Latimer,  S.  C. 
Hyde,  and  W«  F.  Towmend,  for  respond- 
ents: 

The  term  "  property,"  as  applied  to  land, 
comprehends  not  only  the  land  itself,  but 
all  rights  in,  or  appurtenant  to,  it. 

Lewis,  Em.  Dom.  §  56;  Mills,  Em.  Dom. 
$  31;  Eaton  v.  Boston,  C.  d  M.  R.  Co. 
51  X.  H.  504,  12  Am.  Rep.  147. 

Where  a  constitutional  provision  forbids 
the  taking  of  private  property  without 
compensation,  any  interference  with  a  right 
in,  or  appurtenant  to,  land,  must  be  deemed 
a  taking  of  private  property.     - 

Mills,  Em.  Dom.  §  31;  Lewis,  Em.  Dom. 
$  56;  Eaton  v.  Boston,  C.  d  M.  R.  Co. 
51  X.  H.  504,  12  Am.  Rep.  147;  Pumpelly  v. 
Hreen  Bay  d  M.  Canal  Co.  13  Wall.  166, 
20  L.  ed.  557 ;  Caro  v.  Metropolitan  Elev. 
R.  Co.  14  Jones  &  S.  138;  Story  v.  Xew 
York  Elev.  R.  Co.  90  X.  Y.  122,  43  Am. 
Rep.  146. 

The  incorporation  in,  or  the  addition  to, 
existing  state  Constitutions,  of  the  words 
*'  or  damaged  "  was  remedial,  and  intended 
to  enlarge  the  right  to  compensation. 

Omaha  v.  Kramer,  25  Xeb.  489,  13  Am. 
St.  Rep.  504,  41  XT.  W.  295;  Montgomery  v. 
Maddox,  89  Ala.  181,  7  So.  433;  Reardon  v. 
Fan  Francisco,  66  Cal.  500,  56  Am.  Rep. 
109,  6  Pac.  317;  Brown  v.  Seattle,  5  Wash. 
35,  18  L.  R.  A.  161,  31  Pac.  313,  32  Pac. 
214;  Lewis,  Em.  Dom.  §  232. 

As  enlarged  by  the  incorporation  in,  or 
addition  to,  the  state  Constitutions  of  the 
words  "  or  damaged,"  the  right  to  compen- 
sation extends  to  and  covers  all  actual  dam- 
age, loss,  or  injury  to  the  property  which 
is  not  common  to  the  community  in  general. 

Omaha  d  N.  P.  R.  Co.  v.  Janecek,  30 
70  L.  R.  A. 


Xeb.  276,  27  Am.  St.  Rep.  399,  46  X.  W. 
478;  Root  v.  Butte,  A.  d  P.  R.  Co.  20 
Mont.  354,  51  Pac.  155;  Lake  Erie  d  W.  R. 
Co.  v.  Scott,  132  111.  429,  8  L.  R.  A.  330, 
24  X.  E.  78;  Montgomery  v.  Maddox,  89 
Ala.  181,  7  So.  433;  Gainesville,  H.  d  W.  R. 
Co.  v.  Hall,  78  Tex.  169,  9  L.  R.  A.  298, 
22  Am.  St.  Rep.  42,  14  S.  W.  259;  Omaha 
v.  Kramer,  25  Xeb.  489,  13  Am.  St.  Rep. 
504,  41  X.  W.  295. 

Interference  with  access,  smoke,  cinders, 
noise,  noxious  gases,  and  vibrations  dimin- 
ish the  value  of  respondent's  property,  and 
constitute  such  damage  as  is  not  common  to 
the  community  in  general. 

Omaha  d  X.  P.  R.  Co.  v.  Janecek,  30 
Xeb.  276,  27  Am.  St.  Rep.  399,  46  X.  W. 
478 ;  Columbus,  H.  V.  d  T.  R.  Co.  v.  Gard- 
ner, 45  Ohio  St.  311,  13  X.  E.  69;  Louis- 
ville Southern  R.  Co.  v.  Hooe,  20  Ky.  L. 
Rep.  849,  47  S.  W.  021 ;  Texas  d  X.  O.  R. 
Co.  v.  Goldberg,  68  Tex.  685,  5  S.  W.  824; 
Lake  Erie  d  W.  R.  Co.  v.  Scott,  132  111. 
429,  8  L.  R.  A.  330,  24  X.  E.  78;  Gaines- 
ville, H.  d  W.  R.  Co.  v.  Hall,  78  Tex.  169, 
9  L.  R.  A.  298,  22  Am.  St.  Rep.  42,  14 
S.  W.  259;  Lewis,  Em.  Dom.  §  230. 

Root,  J.,  delivered  the  opinion  of  the 
court; 

Respondents  are  the  owners  of  lots  7  and 
8  in  block  6  of  Ide  &  Kauffman's  addition  to 
Spokane,  which  lots  face  upon  the  north 
side  of  Bridge  avenue,  a  public  street  60 
feet  in  width,  having  an  east  and  west 
course.  Said  lots  extend  from  said  avenue 
northerly  117  feet  along  the  line  of  Cannon 
street,  which  is  60  feet  wide,  running  north 
and  south.  Prior  to  this  action  appellant 
had  constructed  and  was  operating  a  rail- 
way line,  which,  for  a  distance  of  about  a 
quarter  of  a  mile  to  the  east  and  for  a  half 
mile  to  the  west  of  respondents'  property 
paralleled  said  Bridge  avenue  at  a  distance 
of  63fc  feet  to  the  south  thereof.  In  front 
of  respondents'  property,  and  for  some  dis- 
tance on  either 'side,  there  is  an  excavation 
or  cut  of  some  12  feet  in  depth,  in  which 
appellant's  railway  track  is  laid.  The 
nearest  rail  is  123J  feet  distant  from  the 
nearest  portion  of  respondents'  property. 
Respondents  allege  that  the  ringing  of  bells, 
the  sounding  of  whistles,  and  other  noises 
incidental  to  the  running  of  -trains  upon 
this  railway  track,  together  with  the  smoke, 
fumes,  soot,  and  cinders  from  the  loco- 
motives, and  the  jarring  of  the  earth  by 
passing  trains,  and  the  excavations  in 
cross  streets,  have  occasioned  serious  dam- 
age to  their  property,  and  have  materially 
reduced  the  market  value  thereof.  They 
brought  this  action  to  recover  said  dam- 
ages,   basing    their    right   of   action    upon 
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that  portion  of  §  16,  art.  1,  of  the  state 
Constitution  which  reads  as  follows:  "No 
private  property  shall  be  taken  or  damaged 
for  public  or  private  use  without  just  com- 
pensation having  been  first  made,  or  paid 
into  court,  for  the  owner."  They  recovered 
judgment  in  the  lower  court,  from  which 
appeal  is  taken  to  this  court. 

It  is  not  contended  that  the  noises  or 
other  annoyances  complained  of  are  other 
than  those  which  are  naturally  and  neces- 
sarily incident  to  the  proper  operation  of 
the  railway,  and  it  is  not  contended  that 
any  or  all  of  these  things  constitute  a 
nuisance.  But  it  is  urged  that  their  prop- 
erty is  "  damaged/'  within  the  meaning  of 
that  term  as  used  in  the  Constitution. 
This  railway  is  built  upon  land  purchased 
or  condemned  by  the  railway  company,  ex- 
cept where  it  crosses  public  streets.  No 
street  is  crossed  at  any  point  adjacent  to 
respondents'  property.  It  is  contended, 
however,  that,  inasmuch  as  appellant  has 
made  an  excavation  through  the  streets 
which  has  impaired  the  accessibility  of  said 
streets,  near  respondents'  property,  they  are 
injured  thereby.  Appellant  contends  that 
all  of  these  injuries,  complained  of  by 
respondents,  are  occasioned  by  results  which 
are  naturally  and  necessarily  incident  to 
the  operation  of  the  road,  which  is  a 
legitimate  business;  and  that  they  do  not 
constitute  damages  such  as  are  contem- 
plated by  the  constitutional  provision  afore- 
said. It  is  urged  that,  in  so  far  as  they 
are  injurious  to  respondents,  at  all,  they 
are  damnum  absque  injuria.  Appellant 
maintains  that  the  constitutional  provision 
supra,  and  similar  provisions  found  in 
various  state  Constitutions,  were  inserted, 
not  with  the  intention*  of  giving  a  cause  of 
action  for  every  injury  which  might  occur, 
but  to  place  public  corporations  upon  a 
plane  with  private  corporations  and  indi- 
viduals, and  to  make  such  public  corpor- 
ations liable  under  the  same  circumstances 
that  would  hold  persons  and  private  cor- 
porations liable.  It  seems  to  be  conceded 
that,  prior  to  the  adoption  of  these  con- 
stitutional provisions  containing  the  word 
•'  damaged "  or  equivalent  expressions,  the 
word  "taken,"  as  found  in  most  of  the 
Constitutions,  was  not  construed  to  give 
any  right  of  action  against  states,  counties, 
and  cities,  public  or  quasi  public  corpo- 
rations, where  no  tangible  property  was 
physically  taken,  even  though  the  use  of 
said  property  was  materially  interfered 
with,  and  its  value  depreciated.  Several 
of  the  older  states  amended  their  Constitu- 
tions by  adding  the  word  "  damaged,"  and 
a  number  of  the  new  states  placed  said 
word  in  their  organic  law  at  the  time  of  its 
original  adoption.  Our  attention  has  been 
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called  to  this  or  a  similar  provision  in  the 
Constitutions     of     the     following     states: 
California,     Colorado,      Georgia,      Illinois*. 
Missouri,    Nebraska,    Pennsylvania,    Texas, 
and  West  Virginia,  and  we  believe  the  same 
or  similar  provisions  are  found  in  the  Con- 
stitutions of  Arkansas,  Kentucky,  Montana,. 
and  the  Dakotas.     In  California,   Georgia, 
Illinois,  Missouri,  Pennsylvania,  and  West 
Virginia   the    contention    of    appellant    ap- 
pears to  be  upheld,  and  damages  seem  not 
to  be  allowed   where  the  same  are   conse- 
quential or   incidental   merely  to   the   car- 
rying   on    of    a    legitimate    business.     In 
Nebraska   and   Texas   the  courts  evidently 
hold  the  other  way.     There  are  many  case* 
holding  that  any   obstruction   to  a   public 
street  in  front  of  or  adjacent  to  real  prop- 
erty entitles   the   owner   of   said   property 
to    a    right    of    recovery    against    the    one 
causing  said  obstructions,  even  though  they 
be  used  as  a  railway,  viaduct,  or  for  other 
^legitimate  purpose.     But.  the  weight  of  au- 
thority appears  to  be  against  the  right  of  a 
property    owner    recovering    for    damages 
occasioned  by  the  legitimate  use  by  another 
of  his  own  property,  so  long  as  said  dam- 
ages are  not  such  as  physically  affect  his 
property,  or  some  right  appurtenant  thereto. 
This   was   the    rule   of    law    prior    to    the 
adoption  of  these  constitutional  provisions, 
including  the  word  "  damaged,"  and  there 
seems  to  be  sound  reason  for  the  contention 
that   this    term    was    placed    in    new    and 
amended  Constitutions  so  that  public  and 
quasi  public  corporations  should  be  held  for 
damages  upon  the  same  grounds  as  others. 
Such  seems  to  have  been  the  view  taken  by 
this  court  in  the  case  of  Brown  v.  Seattle, 
5  Wash.  35,  18  L.  R.  A.  161,  31  Pac.  313. 
32  Pac.  214,  where  the  following  language 
was  used,  to  wit :     "  The  earlier  Constitu- 
tions of   the  several   states   in   the   Union 
contained,  with  but  few  exceptions,  a  pro- 
vision that  private  property  should  not  be 
taken    for    public    use    without    just    com- 
pensation.    The  Constitution  of  the  United 
States  contains  substantially  the  same  pro- 
vision, which   was  applicable  to  the  terri- 
tory.    Under     these     provisions,     however, 
owing  to  the  interpretation  put  upon  the 
word  'taken*  by  the  courts  of  the  several 
states,  with  the  exception  of  the  courts  of 
Ohio,  great  and  manifest  injury  was  con- 
stantly  done   by   the  states,   counties,   and 
cities  to   the   private  citizen   without   any 
legal    means   of    reimbursement.     The   the- 
ory was  that  wherever  the  state,  through 
its  legislative  acts,  authorized  any  of  its 
agents    to    make    public    improvements,    so- 
long  as  these  agents  carried  on  their  work 
within    the   scope  of   their  authority,   and 
without  negligence,  they  were  liable  to  no 
one,   whatever   damages   might   accrue.     A 
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<»itizen  was  thus  left  without  protection  in 
sill  that  large  class  of  cases  where,  through 
some  act  done  for  the  public  benefit,  or  for 
21  use  public  or  quasi  public,  although  no 
part  of  his  tangible  property  was  physically 
taken,  the  use  or  value  of  his  property  was 
palpably  impaired,  or  was  stripped  of  inci- 
xlents  comprised  within  the  conception  of 
complete  property  rights,  which  brought  to 
those  rights  quite  as  much  value  as  the 
Tiiere  possession  of  the  property."  In  con- 
struing a  word  or  expression  of  a  statute  or 
Constitution  susceptible  of  two  or  more 
meanings,  the  court  will  give  that  inter- 
pretation most  in  accord  with  the  manifest 
purpose  of  the  statute  or  constitutional 
provision.  Where  the  word  or  expression 
constitutes  an  amendment,  the  court  will 
consider  the  old  law,  the  mischief  sought 
to  be  corrected,  and  the  remedy.  With  all 
-these  in  mind,  the  court  will  give  the  new 
term  or  language  such  construction  as  will 
•effectuate  the  evident  intention  and  purpose 
of  the  makers.  Under  the  Constitutions 
providing  compensation  for  the  taking  of 
property,  it  was  almost  uniformly  held 
that  public  corporations  might,  in  different 
ways,  greatly  injure  the  property  and  prop- 
erty rights  of  others,  but  could  not  be  held 
in  damages  unless  there  was  an  actual 
taking  of  some  portion.  The  word  "  dam- 
aged "  being  employed  to  give  relief  to  those 
•thus  affected  by  the  actions  of  public  or 
4]uasi  public  corporations,  it  is  argued  that 
it  should  not  be  assumed  that  said  word 
was  intended  to  have  any  other  and  wider 
meaning  than  it  then  possessed  as  a  well- 
mnderstood  legal  term.  Ordinarily  one  may 
use  his  own  property  in  any  legitimate 
manner  he  chooses;  and,  prior  to  the  em- 
ployment of  the  word  "  damaged  "  in  state 
Constitutions,  no  such  property  owner  was/ 
liable  to  anyone  else  for  any  injuries  con- 
sequent upon,  or  incidental  to,  such  lawful 
use  of  his  own  property.  Applying  to 
the  constitutional  provision  in  question 
the  usual  tests  and  rules,  and  having 
<lue  consideration  for  the  weight  of 
judicial  opinion  as  we  find  it  expressed 
by  the  courts  that  have  passed  upon 
this  question,  we  are  disposed  to  hold 
that  the  word  "  damaged,"  as  used  in  our 
Constitution,  does  not  give  a  right  of  action 
in  a  case  where  the  injuries  would  have 
l>een,  in  the  absence  of  said  word,  damnum 
absque  injuria  in  an  action  against  a 
natural  person  or  private  corporation.  It 
would  seem  to  be  only  reasonable  to  suppose 
that  persons  acquiring  property  in  a  thickly 
settled  community  must  have  anticipated 
the  use  of  neighboring  property  in  a  man- 
ner not  always  to  be  agreeable  and  pleas- 
ant. A  person  buying  property  in  a  grow- 
ing city  must  be  presumed  to  have  done  so 
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for  the  benefits  to  come  to  him  by  reason 
of  being  a  property  owner  in  such  a  city. 
The  presence  and  operation  of  railroads  are 
necessarily  attendant  upon  the  growth  and 
prosperity  of  such  a  city  as  Spokane.  Prob- 
ably respondents  would  not  have  become 
property  owners  therein  had  it  not  been 
for  the  present  and  prospective  railroad 
facilities  of  the  city.  As  such  purchasers 
and  owners,  they  knew  that  more  railways 
would  be  required  as  the  city  grew  and 
became  more  important.  The  very  growth 
and  development  which  made  city  property, 
as  a  whole,  more  valuable,  and  opportunities 
for  business  prosperity  greater,  required 
the  building  and  operation  of  more  railway 
lines.  No  one  could  buy  property  in  such  a 
growing  city  without  realizing  that  this 
would  be  a  natural  and  necessary  result. 
Where  such  new  lines  might  be  constructed 
a  person  could  not  foretell.  But  he  would 
know  that  they  must  be  near  other  prop- 
erty, and  that  their  operation,  however 
legitimate  and  careful,  must  entail  conse- 
quential injuries  upon  the  owners  of  such 
nearby  property.  Electing  to  purchase 
property  in  such  a  community,  where  his 
property  might  profit  by  the  industrial  and 
commercial  activities  of  others,  it  is  but 
just  to  hold  that,  with  the  advantages,  he 
should  also  accept  the  burdens  necessarily 
incidental  thereto.  If  one  resides  on  a 
parcel  of  city  property,  his  neighbors  on 
three  sides  may  lawfully  erect  high  build- 
ings for  legitimate  purposes,  which  will  en- 
tirely shut  off  access,  light,  and  air  from 
those  three  sides.  This  greatly  reduces  the 
value  of  his  home.  It  makes  it  unpleasant 
and  undesirable,  increases  his  insurance 
rates,  and  subjects  him  to  unpleasant  noises 
and  disagreeable  sights.  But,  so  long  as 
these  neighbors  use  their  property  lawfully, 
and  avoid  creating  a  nuisance,  he  has  no 
right  of  action  against  them.  So  it  is 
when  nearby  property  is  used  in  a  proper 
manner  for  railway  purposes.  So  long  as 
such  use .  does  not  affect  the  property  of 
others  in  a  physical  manner  to  its  detri- 
ment, the  consequential  injuries  do  not 
come  within  the  meaning  of  the  word  *'  dam- 
aged," as  used  in  the  Constitution;  pro- 
viding, of  course,  that  a  nuisance  is  not 
created.  In  the  case  at  bar  appellant  is 
operating  its  railway  upon  its  own  prop- 
erty, except  where  the  same  crosses  the 
public  streets.  No  nuisance  is  alleged. 
Complaint  is  made  of  the  ringing  of  bells, 
sounding  of  whistles,  rumbling  of  cars, 
jarring  of  the  earth,  and  the  casting  of 
cinders  and  soot  upon,  and  smoke  and 
fumes  across,  respondents'  premises.  They 
claim,  also,  to  be  injured  by  reason  of  the 
uncovered  cuts  through  the  cross  streets 
and  the  wooden  bridges  over  other  of  said 
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cuts,  which  make  the  use  of  such  streets 
more  difficult. 

The  jarring  of  the  earth  of  respond- 
ents' lots,  and  the  casting  of  soot  and  cin- 
ders thereupon,  and  the  emission  of  smoke 
physically  injuring  property,  are  injurious 
physical  effects  to  the  corpus  of  respond- 
ents' property,  which,  we  think,  come  with- 
in the  scope  of  the  term  "  damaged "  as 
used  in  the  constitutional  provision.  If  a 
railroad  company  cannot  carry  on  its  busi- 
ness upon  its  own  property  without  neces- 
sarily disturbing  the  physical  conditions  of 
other  property,  it  is  evident  that  such 
company  has  not  acquired  sufficient  prop- 
erty for  the  conduct  of  its  business;  and  it 
should  be  required  to  pay  such  damages  as 
the  actual  physical  disturbance  of  the  neigh- 
boring property  entails  thereupon.  But  the 
ringing  of  bells,  sounding  of  whistles, 
rumbling  of  trains,  and  other  usual  noises, 
and  the  emission  of  smoke,  gases,  fumes, 
and  odors  necessarily  incidental  to  the 
proper  operation  of  the  road,  and  not  re- 
sulting from  negligence,  are  such  conse- 
quential injuries  as  must  be  held  to  have 
been  anticipated  by  anyone  acquiring  prop- 
erty in  or  about  such  a  city,  and  are  re- 
garded as  damnum  absque  injuria. 

It  is  urged  that  the  excavations  made 
through  the  cross  streets  in  respondents' 
neighborhood  constituted  an  injury  for 
which  they  are  entitled  to  damages.  We 
think  not.  If  the  railroad  was  constructed 
in  the  public  street  adjacent  to  respond- 
ents' lots,  they  would  be  entitled  to  recover 
whatever  damages  were  occasioned  thereby. 
This  is  upon  the  theory  that  every  owner 
of  property  bordering  upon  the  street  has 
a  rigljt  to  access,  light,  and  air  therefrom, 
which  right  is  an  appurtenant  to  the  land : 
and  any  physical  impairment  of  that  right 
is  regarded  as  actionable.  Such  an  injury 
is  one  peculiar  to  the  landowner,  and  not 
shared  in  kind  by  others.  But,  where  the 
injury  complained  of  is  an  obstruction,  not 
adjacent  to  the  land  of  the  person  in  ques- 
tion, but  to  a  street  in  the  neighborhood, 
which  he  uses,  or  might  use,  in  common 
with  the  public  in  general,  he  has  no  right 
of  action  as  an  owner  of  injured  property. 
That  he  may  use  the  street  more  often  than 
most  or  all  others,  makes  a  difference  only 
in  degree,  and  not  in  character,  and  does 
not  entitle  him  to  damages  by  reason  of 
injury  to  his  property. 

The  questions  involved  herein  have  been 
carefully  considered  and  passed  upon  by 
many  courts,  and,  in  view  of  the  impor- 
tance of  said  questions,  we  feel  that  we  may 
very  properly  set  forth  extracts  from  sev- 
eral of  the  opinions  of  these  courts.  In 
the  case  of  Brown  v.  Seattle,  5  Wash.  35, 
18  L.  R.  A.  161,  31  Pac.  313,  32  Pac.  214, 
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this  court  used  the  following  language,  to 
wit:  "The  makers  of  the  Illinois  Con- 
stitution used  the  word  in  that  instrument 
for  some  purpose.  Other  states  changed 
their  Constitutions  for  substantially  the 
same  purpose.  They  took  the  new  phrase 
subject  to  the  general  rule  of  construc- 
tion that  the  adoption  of  constitutional  or 
statutory  language  by  one  state  from  an- 
other adopts  to  some  extent,  at  least,  the 
construction  put  upon  the  borrowed  lan- 
guage by  the  courts  of  the  state  from  which 
it  came.  After  almost  twenty  years  of 
discussion  and  decision  in  Illinois  and 
other  states,  we  put  the  words  '  taken  or 
damaged '  into  our  Constitution,  and  they 
must  have  their  effect.*'  In  view  of  the 
principle  of  construction  thus  recognized,, 
it  becomes  important  to  see  what  the  courts 
of  Illinois  hold  upon  this  proposition.  In 
the  case  of  Aldrich  v.  Metropolitan  West 
Side  Elev.  R.  Co.  195  111.  456,  57  L.  R.  A. 
237,  63  X.  E.  155,  the  supreme  court  of 
that  state  quotes  approvingly  from  one  of 
its  former  decisions,  as  follows:  "The 
question  then  recurs,  What  additional  class 
of  cases  did  the  framers  of  the  new  Con- 
stitution intend  to  provide  for  which  are 
not  embraced  in  the  old?  While  it  is  clear 
that  the  present  Constitution  was  intended 
to  afford  redress  in  a  certain  class  of  cases- 
for  which  there  was  no  remedy  under  the 
old  Constitution,  yet  we  think  it  equally 
clear  that  it  was  not  intended  to  reach 
every  possible  injury  that  might  be  oc- 
casioned by  a  public  improvement.  There 
are  certain  injuries  which  are  necessarily 
incident  to  the  ownership  of  property  in 
towns  or  cities,  which  directly  impair  the 
value  of  private  property,  for  which  the 
law  does  not,  and  never  has,  afforded  any 
relief.  For  instance,  the  building  of  a  jail, 
police  station,  or  the  like,  will  generally 
cause  a  direct  depreciation  in  the  value  of 
neighboring  property;  yet  that  is  clearly  a 
case  of  damnum  absque  injuria.  So  as  to 
an  obstruction  in  a  public  street.  If  it  does 
not  practically  affect  the  use  or  enjoyment 
of  neighboring  property,  and  thereby  im- 
pair its  value,  no  action  will  lie.  In  all 
cases,  to  warrant  a  recovery,  it  must  appear 
there  has  been  some  direct  physical  dis- 
turbance of  a  right,  either  public  or  pri- 
vate, which  the  plaintiff  enjoys  in  connec- 
tion with  his  property,  and  which  gives  to 
it  an  additional  value;  and  that,  by  rea- 
son of  such  disturbance,  he  has  sustained  a 
special  damage  with  respect  to  his  prop- 
erty in  excess  of  that  sustained  by  the 
public  generally.  In  the  absence  of  any 
statutory  or  constitutional  provisions  on 
the  subject,  the  common  law  afforded  re- 
dress in  all  such  cases;  and  we  have  no 
doubt  it  was  the  intention  of  the  framers 
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of  the  present  Constitution  to  require  com- 
pensation to  be  made  in  all  cases  where,  but 
for  some  legislative  enactment,  an  action 
would  lie  by  the  common  law."  And  then 
makes  the  following  observations,  to  wit: 
"  That  case,  ever  since  its  decision,  has 
been  regarded  as  laying  down  the  proper 
rule  on  the  subject,  and  is,  we  think,  con- 
clusive of  the  case  at  bar.  Here  there  has 
been  no  direct  physical  disturbance  of  any 
right,  public  or  private,  which  the  plaintiff 
enjoys  in  connection  with  her  property,  and 
which  gives  to  it  an  additional  value, 
whereby  she  has  sustained  a  special  damage 
in  excess  of  that  sustained  by  the  public 
generally.  The  damages  sued  for  are  of 
the  same  kind  and  character  as  those  sus- 
tained by  the  public  generally  in  the  owner- 
ship of  property,  which  property  may  have 
been  lessened  in  value  by  the  construction 
and  operation  of  the  road.  Noise,  the  ob- 
struction of  light  and  of  view,  are  neces- 
sary incidents  of  the  construction  and 
operation1  of  such  roads,  and,  if  every 
property  owner  could  recover  in  all  such 
cases,  the  making  of  public  improvements 
would  become  practically  impossible.  This 
road  is  not  constructed  along  the  street  in 
front  of  the  plaintiff's  property,  thus  in- 
juring or  destroying  a  public  right  which 
she  enjoyed  in  connection  with  her  prop- 
erty, but,  as  before  said,  it  is  constructed 
on  its  own  land  or  right  of  way.  There- 
fore, what  the  rights  of  an  abutter  would 
be  in  such  a  case  it  is  not  necessary  to  con- 
sider. In  Illinois  C.  R.  Co.  v.  Grabill,  50  111. 
241,  in  speaking  of  the  annoyances  of  run- 
ning engines,  the  escape  of  steam,  etc.,  near 
the  plaintiff's  premises,  this  court  said  (p. 
244) :  '  Such  consequences  of  the  construc- 
tion and  use  of  railroads  must  be  borne  by 
all  living  near  them  without  complaint  and 
without  hope  of  redress,  for  they  are  in- 
separable from  the  purposes  and  objects  of 
such  structures;  but,  that  a  recovery  can 
and  should  be  had  for  such  damages  as 
arise  out  of  the  careless  and  negligent  acts 
of  a  railroad  company  in  regard  to  any 
usual  and  necessary  appurtenance  to  their 
road,  cannot  be  denied.'  Chicago  v.  Union 
Stock  Yards  d  Transit  Co.  164  111.  224,  35 
L.  R.  A.  281,  45  N.  E.  430.  A  railroad 
constructed  and  operated  by  authority  of 
law  cannot  be  a  nuisance;  and  there  was 
no  right  of  action  at  common  law  for  the 
depreciation  in  value  of  property  so  caused. 
The  company  is  liable  for  negligent  or  wil- 
ful injury,  as  others  are,  but  not  for  doing 
the  things  which  the  law  authorizes  it  to 
do.  Nor  can  we  agree  that  the  Constitu- 
tion of  1870  gives,  or  was  intended  to  give, 
a  remedy  for  all  incidental  losses,  or  for 
the  depreciation  of  the  value  of  property, 
caused  by  the  construction  and  operation 
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of  railroads  in  the  vicinity;  but,  as  said 
in  Rigney  v.  Chicago,  102  111.  64,  it  was 
intended  only  to  restore  a  remedy  which 
existed  at  common  law,  but  which  had  been 
denied  by  legislation  and  the  Constitution 
of  1848."  In  the  recent  case  of  Bennett  v. 
Long  Island  R.  Co.  181  N.  Y.  431,  74  N.  E. 
418,  the  court  of  appeals  of 'New  York 
adopts  the  language  of  the  appellate  divi- 
sion of  the  supreme  court  as  follows: 
"The  rumble  of  trains,  the  clanging  of 
bells,  the  shriek  of  whistles,  the  blowing 
off  of  steam,  the  discordant  squeak  of 
wheels  in  going  around  the  curves,  the 
emission  of  smoke,  soot,  and  cinders,  all 
of  which  accompany  the  operation  of  steam 
cars,  are  undoubtedly  nuisances  to  the 
neighboring  dwellings  in  the  popular  sense ; 
but,  as  they  are  necessarily  incident  to  the 
maintenance  of  the  road,  they  do  not  con- 
stitute nuisances  in  the  legal  sense,  but  are 
regarded  as  protected  by  the  legislative  au- 
thority which  created  the  corporation  and 
legalized  its  corporate  operations.  Nor 
does  the  legal  nature  of  such  annoyances 
change  as  traffic  increases  them  in  volume 
and  extent."  And,  after  referring  to  cer- 
tain peculiarities  of  the  case,  the  court  of 
appeals  makes  the  following  statement: 
"  But  underlying  even  these  cogent  con- 
siderations there  is  the  basic  distinction 
that,  when  the  legislature  authorizes  the 
operation  of  a  steam,  surface  railroad,  it 
impliedly  sanctions  and  legalizes  those  in- 
conveniences and  annoyances  to  other* 
which  are  inseparable  from  the  proper  con- 
duct of  such  an  enterprise."  In  the  case 
of  Pennsylvania  R.  Co.  v.  Mar  chant,  lift 
Pa.  541,  4  Am,  St.  Rep.  659,  13  Atl.  690, 
the  supreme  court,  in  an  elaborate  and  in- 
structive opinion,  says:  "No  principle  of 
law  is  better  settled  than  that  a  man  has. 
the  right  to  the  lawful  use  and  enjoyment 
of  his  own  property;  and  that  if,  in  the 
enjoyment  of  such  right,  without  negligence 
or  malice,  an  inconvenience  or  loss  occurs, 
to  his  neighbor,  it  is  damnum  absque  in- 
juria. This  must  be  so,  or  every  man 
would  be  at  the  mercy  of  his  neighbor  in 
the  use  and  enjoyment  of  his  own.  .  .  . 
The  necessities  of  a  railroad  company  and 
the  character  of  its  business  compel  it  to 
seek  the  heart  of  a  great  city.  This  is  as 
much  for  the  convenience  of  the  public  as 
for  its  own.  Hence,  the  transportation  of 
passengers  and  freight  as  near  to  the  center 
of  a  town  as  possible  is  in  the  direct  line 
of  its  duty,  whether  that  duty  be  performed 
by  a  corporation  or  individual.  It  is  a 
part  of  the  lawful  use  and  enjoyment  of 
property,  and,  where  it  is  done  without 
negligence,  entails  no  legal  liability  there- 
for. .  .  .  We  understand  the  word  '  in- 
jury '  (or  injured),  as  used  in  the  Consti- 
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tution,  to  mean  such  a  legal  wrong  as  would 
be  the  subject  of  an  action  for  damages  at 
■common  law.  For  such  injuries  both  cor- 
porations and.  individuals  now  stand  upon 
the  same  plane  of  responsibility.  That  I 
am  correct  in  the  meaning  we  attach  to  the 
word  *  injured  '  appears  abundantly  by  our 
own  authorities.  .  .  .  The  language  of 
the  Constitution  is  not  equivocal,  and  is 
entirely  free  from  ambiguity.  The  framers 
of  that  instrument  understood  the  meaning 
of  words,  and  many  of  them  were  among 
the  ablest  lawyers  in  the  state.  Two  of 
them  occupy  seats  upon  this  bench.  Hence, 
when  they  extended  the  protection  of  the 
Constitution  to  persons  whose  property 
should  be  injured  or  destroyed  by  corpora- 
tions in  the  construction  or  enlargement  of 
their  works,  we  must  presume  they  meant 
just  what  they  said. — that  they  intended  to 
give  a  remedy  merely  for  legal  wrongs,  and 
not  for  such  injuries  as  were  damnum 
•absque  injuria.  Among  the  latter  class  of 
injuries  are  those  which  result  from  the  use 
and  enjoyment  of  a  man's  own  property  in 
a  lawful  manner  without  negligence  and 
without  malice.  Such  injuries  have  never 
been  actionable  since  the  foundation  of  the 
world."  The  same  court,  in  Pennsylvania 
R.  Co.  v.  Lippincott%  116  Pa.  472,  2  Am.  St. 
Rep.  618,  9  Atl.  871,  said:  "We  agree, 
indeed,  that,  if  the  ordinary  and  proper 
use  of  the  railway  is  to  be  regarded  as  an 
element  of  damage,  as.  to  a  certain  extent, 
it  is  in  the  case  of  a  condemnation,  the  rule 
stated  is  the  correct  one;  but,  as  this  rule 
is  not  one  of  common  law,  but  of  statute, 
it  cannot  apply  to  the  case  now  being  con- 
sidered. Philadelphia  <&  R.  R.  Co.  v.  Yciser, 
8  Pa.  366.  Unless,  therefore,  the  case  can 
be  brought  within  some  statute,  the  rule 
by  which  damages  are  measured  by  ad- 
vantages and  disadvantages  ought  not  to 
have  been  adopted;  for,  as  was  said  in  the 
-case  cited,  per  Mr.  Justice  Rogers:  'It  is 
a  principle  well  settled  by  many  adjudi- 
cated cases  that  an  action  does  not  lie  for 
a  reasonable  use  of  one's  right,  though  it 
be  to  the  injury  of  another.  For  the  law- 
ful use  of  his  own  property,  a  party  is  not 
answerable  in  damages,  unless  on  proof  of 
negligence.'  How,  then,  we  ask,  can  a  law- 
ful erection  by  the  Pennsylvania  Railroad 
Company  on  its  own  ground  be  the  subject 
of  damage  to  the  adjoining  landowners? 
And  why  may  it  not,  as  put  by  the  defend- 
ant's first  point,  operate  and  use  in  a  law- 
ful manner  its  Filbert  street  branch  with- 
out subjecting  itself  to  an  action  for  dam- 
age? It  seems  to  be  very  clear  that  a 
private  person  could  do  with  impunity,  on 
his  own  property,  just  what  the  railroad 
company  has  done.  He  might  build  a 
house,  and  thus  shut  out  his  neighbor's 
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view,  light,  and  air.  He  might  build  an 
embankment,  or  run  a  road  on  or  along  his 
own  line,  and  be  liable  for  nothing  as  long 
as  he  used  his  house,  embankment,  or  road 
in  a  lawful  manner,  although  in  either  case 
an  injury  may  have  been  done  to  the  ad- 
jacent property.  Who  does  not  know  that, 
even  in  the  country,  no  householder  escapes 
injury  and  annoyance  from  clouds  of  dust 
raised  in  dry  weather  by  the  passage  of 
teams  over  the  common  roads?  And  in  the 
cities  this  grievance  is  further  aggravated 
by  the  intolerable  noise  occasioned  by  the 
use  of  stone  pavements.  Nevertheless,  we 
have  yet  to  hear  of  a  case  where  one  law- 
fully using  such  road  or  street  was  held 
liable  for  the  injury  thus  occasioned.  When 
a  company  takes,  by  its  right  of  eminent 
domain,  part  of  a  tract  of  land,  and  the 
damage  to  the  balance  is  to  be  measured  by 
the  advantage  over  the  disadvantage  result- 
ing from  the  company's  works,  in  such  case, 
as  we  held  in  Searle  v.  Lackawanna  &  B. 
R.  Co.  33  Pa.  57,  contingent,  and  even 
imaginary,  damages  may  be  considered  by 
way  of  offset  to  the  alleged  advantages. 
But,  whilst  this  is  so,  such  damages 
cannot  be  regarded  as  a  substantive  claim." 
The  supreme  court  of  Georgia,  in  an  elabor- 
ate opinion  reviewing  many  authorities  and 
bearing  evidence  of  careful  consideration, 
among  other  things,  in  the  case  of  Austin  v. 
Augusta  Terminal  R.  Co.  108  Ga.  671,  47 
L.  R.  A.  755,  34  S.  E.  852,  says:  "In 
this  sense,  and  as  a  well-defined  law  term, 
it  was  used  in  the  Constitution  to  give  the 
owner  of  private  property  compensation  for 
the  actionable  wrong  whereby  his  property 
had  been  damnified;  but  it  did  not  give  him 
compensation  for  depreciation  in  value 
caused  by  any  legal  act,  since  in  law  such 
an  act  was  innocent,  and  therefore  harm- 
less, or,  if  not  actually  harmless,  damnum 
absque  injuria.  There  is  nothing  in  the 
language  of  the  Constitution,  or  in  the  de- 
bates, or  in  the  proceedings  of  the  con- 
vention, which  shows  any  intent  to  enlarge 
its  definition,  or  to  make  it  mean  more  than 
it  had  always  meant  as  a  law  term.  Nor 
was  this  sentence  framed  with  a  view  of 
changing  the  substantive  law  of  damages, 
or  of  making  that  actionable  which  before 
that  time  had  been  nonactionable.  Rather, 
the  purpose  was  to  make  the  law  of  dam- 
ages uniform,  so  that  a  plaintiff  could  re- 
cover against  a  city  or  railroad  under  the 
same  circumstances  that  would  have  au- 
thorized a  recovery  against  those  not  armed 
and  protected  by  the  power  of  eminent  do- 
main. .  .  .  Properly  conducted,  de- 
cently appointed,  and  orderly  managed 
stores,  shops,  factories,  and  business  houses 
erected  in  close  proximity  to  residential 
quarters  frequently  cause  great  depreciation 
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in  values.  In  the  popular  sense,  they  cause 
damage.  But  in  such  cases  the  annoyances 
— the  inconveniences — occasioning  the  loss 
in  value  are  not  actionable,  because  they 
arise  from  lawful  uses.  The  owners  of 
these  establishments  are  as  much  entitled  to 
the  use  and  enjoyment  of  their  property 
as  is  the  owner  of  the  residence  property 
reduced  in  value  by  their  presence.  The 
first  occupier  of  land  does  not  acquire  the 
right  to  prevent  his  neighbor  from  erecting 
walls,  digging  excavations,  erecting  build- 
ings, or  engaging  in  manufacturing  or  mer- 
cantile business,  thereon,  no  matter  how 
seriously  such  acts  may  depreciate  the 
market  price  of  adjoining  property.  If  the 
acts  complained  of  do  not  amount  to  a 
nuisance,  there  is  neither  legal  nor  moral 
wrong  done  to  the  plaintiff.  .  .  .  For  a 
physical  invasion  or  wrongful  interference 
with  property  or  its  appurtenances,  result- 
ing in  damage,  the  plaintiff  may  recover. 
Without  some  wrongful  act  on  the  part  of 
the  defendant,  she  cannot  recover,  even 
though  there  is  deterioration  in  the  value  of 
her  property." 

As  bearing  upon  the  claim  of  damage  on 
account  of  excavating  across  neighboring 
streets,  the  following  three  cases  show  the 
trend  of  judicial  dicision:  Van  De  Vere  v. 
Kansas  City,  107  Mo.  83,  28  Am.  ^.  Rep. 
396,  17  S.  W.  695,  wherein  the  supreme 
court  of  Missouri  said :  "  What  we  do  say 
is  this:  That  he  must  show  that  the  prop- 
erty itself,  or  some  right  or  easement  con- 
nected therewith,  is  directly  affected,  and 
that  it  is  specially  affected.  .  .  .  His 
property  is  not  specially  affected.  If  the 
plaintiff  is  entitled  to  damages  in  this 
case,  then  compensation  must  be  allowed 
for  any  depreciation  in  the  market  value  of 
property  arising  from  the  erection  of  a 
courthouse,  jail,  or  other  public  building. 
The  text  writers  cited  say  such  cases  are 
not  within  the  amendment,  and  to  this  we 
agree.''  The  case  of  Broicn  v.  San  Fran- 
cisco, 57  Pac.  82  (124  Cal.  274),  where 
the  supreme  court  of  California  spoke  as 
follows:  "  The  property  which  an  abutting 
owner  has  in  the  street  in  front  of  his 
land  is  the  right  of  access  and  of  light 
and  air;  and,  for  an  infringement  of  these 
Tights,  he  is  entitled  to  compensation.  This 
right  is  peculiar  and  individual  to  the  abut- 
ting owner,  differing  from  the  right  of 
passing  to  and  fro  upon  the  street,  which 
he  enjoys  in  common  with  the  public;  and 
any  infringement  thereof  gives  him  a  right 
of  action.  .  .  .  The  provision  in  the 
Constitution  invoked  by  them  was  inserted 
therein  to  provide  for  instances  in  which 
property  was  not  taken  from  the  possession 
of  the  owner,  or  into  physical  occupancy 
by  the  public,  and  applies  only  to  such  dam- 
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ages  as  may  be  recoverable  under  estab- 
lished rules  of  law.  The  damage  which  the 
appellants  may  sustain  by  reason  of  a  dim- 
inution in  value  of  their  lands  is  conse- 
quential, and  damage  for  which  they  are 
not  entitled  to  compensation.  Mere  diminu- 
tion in  value  is  not  a  damage  to  the  land. 
'  Where  no  portion  of  the  land  is  taken,  and 
the  damages  suffered  are  consequential,  by 
reason  of  what  the  corporation  does  upon 
its  own  land  or  that  of  another,  it  does  not 
seem  that  there  is  any  warrant  for  insti- 
tuting proceedings  for  the  ascertaining  of 
such  damages.' "  The  opinion  in  the  case 
of  Gilbert  v.  Greeley,  8.  L.  d  P.  R.  Co.  13 
Colo.  501,  22  Pac.  814,  contains  an  able 
discussion  of  the  subject,  from  which  we 
present  the  following  extracts:  "The  cor- 
pus of  his  property  is  not  affected  by  any 
physical  contact  with  the  railroad  tracks; 
nor  is  any  street  or  alley,  so  far  as  the  same 
borders  on  his  premises,  in  any  way  in- 
terfered with.  .  .  .  One  traveler  has  no 
more  legal  ground  of  complaint  on  account 
of  an  obstruction  in  the  public  highway 
than  others,  unless  he  be  entitled  to  use 
the  highway  at  the  point  of  such  obstruc- 
tion for  a  different  purpose  than  other 
people,  or  has  suffered  some  special  injury 
therefrom.  The  fact  that  he  may  be  more 
frequently  inconvenienced  thereby  does  not 
give  a  cause  of  action.  .  .  .  His  dam- 
age, therefore,  may  or  may  not  differ  in 
degree.  It  certainly  does  not  differ  in  kind 
from  that  of  the  general  public.  .  .  . 
The  Constitution  of  Colorado,  art.  2,  §»  15, 
provides  *  that  private  property  shall  not  be 
taken  or  damaged  for  public  or  private  use 
without  just  compensation/  .  .  .  Pri- 
vate property  must  be  taken,  or  private 
property  must  be  damaged,  before  a  cause 
of  action  arises.  The  damage  must  be  to 
the  property  or  its  appurtenances,  or  it 
must  affect  some  right  or  interest  which 
the  owner  enjoys  in  connection  with  the 
property,  and  which  is  not  shared  with  or 
enjoyed  by  the  public  generally.  .  .  . 
While  it  is  admitted  that  plaintiff's  prop- 
erty is  rendered  less  valuable  by  reason  of 
such  obstruction,  yet,  to  bring  the  case 
within  the  meaning  of  the  Constitution,  it 
must  also  appear  that  he  has  some  special 
private  property  right  or  interest,  as  a 
private  right  of  way  or  user,  in  Twelfth 
street,  at  the  point  of  obstruction,  other  or 
different  from  the  right  or  interest  of  the 
general  public,  and  that  such  property  right 
or  interest  of  plaintiff  has  been  damaged 
for  public  use.  Notwithstanding  the  broad 
terms  of  our  Constitution,  and  the  un- 
qualified expressions  of  certain  judicial 
opinions,  we  are  not  prepared  to  say  that, 
whenever  a  depreciation  in  private  property 
is   caused   by   some   public   or   private    im- 
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pro  vein  en  t,  the  owner  of  the  property  thus 
depreciated  may  recover  compensation 
against  the  party  making  such  improve- 
ment. It  is  probable  that,  in  consequence 
of  every  improvement  resulting  from  new 
inventions  or  discoveries,  the  private  prop- 
erty rights  or  interests  of  some  person  or 
persons  have  been  damaged  or  injuriously 
affected.  In  many  instances  the  construc- 
tion and  operation  of  railroads  have  driven 
stage  companies  and  post  chaises  out  of 
existence,  and  rendered  the  property  in- 
vested therein,  as  -  well  as  such  business, 
comparatively  valueless.  ...  It  may 
be  susceptible  of  demonstration  that  every 
railroad  company  running  its  trains  cross 
a  street  or  public  highway  causes  damage  or 
inconvenience  in  a  greater  or  less  degree  to 
every  traveler  having  occasion  to  use  the 
street  or  highway  at  the  point  of  such  cross- 
ing, as  well  as  to  every  person  owning  or 
occupying  real  estate  anywhere  in  the  vicin- 
ity of  such  crossing;  and  yet  there  is  no 
remedy  for  such  damage,  under  ordinary 
circumstances,  for  the  reason  that,  as  a 
general  rule,  no  one  has  any  special,  private 
property  or  interest  in  the  public  highway 
other  or  different  from  the  general  public, 
and  the  damage  thus  suffered  is  common  to 
all  haying  occasion  to  use  the  street  or 
highway.  In  such  case,  therefore,  private 
property  cannot  be  said  to  be  taken  or  dam- 
aged for  public  use,  within  the  sense  or 
meaning  of  the  Constitution.  It  is  only 
when  some  specific  private  property,  or 
some  right  or  interest  therein  or  incident 
thereto,  peculiar  to  the  owner,  is  taken  or 
damaged  for  public  or  private  use,  that  the 
Constitution  guarantees  compensation  there- 
for. Denver  v.  Bayer,  7  Colo.  113,  2  Pac. 
6;  Denver  Circle  R.  Co.  v.  Nestor,  10  Colo. 
403,  15  Pac.  714;  Whitsett  v.  Union  Depot 
d  R.  Co.  10  Colo.  243,  15  Pac.  339;  Rude  V. 
St.  Louis,  93  Mo.  408,  6  S.  W.  257 ;  Morgan 
v.  Des  Moines  d  St.  L.  R.  Co.  64  Iowa,  589, 
52  Am.  Rep.  462,  21  X.  W.  96;  Shaubut  v. 
St.  Paul  d  S.  C.  R.  Co.  21  Minn.  502." 
Lewis,  Eminent  Domain,  2d  ed.  §  236,  says: 
"  Every  owner  takes  the  chance  of  having 
the  value  of  his  property  enhanced  or  di- 
minished by  the  use  made  of  surrounding 
property  and  the  character  of  the  improve- 
ments put  upon  it.  He  has  no  cause  of 
complaint  on  account  of  the  nature  of  such 
uses  or  improvements,  unless  they  amount 
in  law  to  a  nuisance.  The  grievances  which 
lead  to  the  insertion  of  the  words  *  dam- 
aged *  or  '  injured '  in  recent  Constitutions 
did  not  consist  in  the  fact  that  such  dam- 
ages as  have  just  been  referred  to  went 
without  redress,  but  in  the  fact  that,  under 
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the  restricted  interpretation  put  upon  the 
word  '  taken/  private  property  might  be 
subjected  to  physical  injuries,  and  valuable 
rights  appurtenant  thereto,  or  connected 
therewith,  might  be  impaired  or  destroyed 
for  public  use,  without  compensation. 
These  words  were  not  inserted  for  the  pur- 
pose of  preventing  the  public  from  doing 
what  every  private  individual  may  do  with- 
out liability  to  his  neighbor.  They  were 
not  intended  to  confer  a  right  of  action 
for  a  use  of  property  by  the  public,  which 
a  private  individual  might  make  without 
legislative  authority." 

In  addition  to  the  foregoing  authorities, 
the  following  shed  light  upon  the  questions 
under  consideration,  viz.:  Jordan  v.  Ben- 
wood,  42  W.  Va.  312,  36  L.  R.  A.  522,  57 
Am.  St.  Rep.  859,  26  S.  E.  266;  Adams  v. 
Chicago,  B.  d  X.  R.  Co.  39  Minn.  286,  1  I* 
R.  A.  493,  12  Am.  St.  Rep.  644,  39  N.  W. 
629 ;  Carroll  v.  Wisconsin  Central  R.  Co.  40 
Minn.  168,  41  N.  W.  661:  Rinard  v.  Bur- 
lington d  W.  R.  Co.  66  Iowa,  440,  23  N.  W. 
914;  Dunsmore  v.  Central  Iowa  R.  Co.  72 
Iowa,  182,  33  X.  W.  456;  Hanlin  v.  Chicago 
d  A7.  W.  R.  Co.  61  Wis.  515,  21  N.  W.  62*3: 
Presbrey  v.  Old  Colony  d  .V.  R.  Co.  103 
Mass.  1 ;  Columbia  Delaware  Bridge  Co.  v. 
Geisse,  35  X.  J.  L.  558;  Beseman  V.  Penn- 
sylvania R.  Co.  50  N.  J.  L.  235,  13  Atl. 
164 ;  Ricket  v.  Metropolitan  R.  Co.  L.  R-  2 
H.  L.  198;  Metropolitan  Bd.  of  Works  v. 
McCarthy,  L.  R.  7  H.  L.  256;  Fobes  v. 
Rome,  W.  d  O.  R.  Co.  121  N.  Y.  518,  8  L. 
R.  A.  453,  24  X.  E.  919;  Decker  v.  Evans- 
ville  Suburban  d  A\  R.  Co.  133  Ind.  493, 
33  X.  E.  349 :  Werges  v.  St.  Louis,  C.  d  A\ 
0.  R.  Co.  35  La.  Ann.  641. 

To  sustain  respondents'  contention  that 
each  and  every  of  the  matters  complained  of 
constitutes  a  cause  of  action  would  be  to 
open  the  door  to  endless  litigation  over 
damages  remote,  vague,  indefinite,  and  un- 
certain, and  against  corporations  and  per- 
sons engaged  in  all  lines  of  industrial  ac- 
tivities. We  believe  this  would  be  decidedly 
obnoxious  to  sound  public  policy,  and  can- 
not believe  the  framers  of  the  Constitution, 
or  the  people  in  adopting  it,  ever  intended 
such  results. 

The  learned  trial  judge  having  made  cer- 
tain rulings  inconsistent  with  the  conclu- 
sion herein  reached,  and  to  the  prejudice  of 
appellant,  the  judgment  of  the  Superior 
Court  is  reversed,  and  the  case  remanded  for 
a  new  trial. 

Mount,  Ch.  J.,  and  Crow,  BadUa, 
FoUerton,  and  Hadley,  JJ.,  concur. 
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OKANOGAN  COUNTY  et  al,  Appts., 

v. 

Edith  M.  CHEETHAM,  RespL 

(37  Wash.  682.) 

1.  Public  one  of  a  »trln  of  land  an  a 
hlarhvray  for  a  period  of  seven  years 

before  the  rights  of  a  homestead  entry  at- 
•  tach  to  It  is  sufficient  acceptance  of  the 
benefit  of  U.  S.  Rev.  Stat,  f  2477  (U.  S. 
Comp.  Stat.  1901,  p.  1567),  providing  that 
*'  the  right  of  way  for  the  construction  of 
highways  over  public  lands,  not  reserved  for 
public  use,  is  hereby  granted ;  "  and  it  is  not 
necessary  that  there  shall  have  been  n 
formal  acceptance  of  it,  or  a  user  for  the 
prescriptive  period. 

2.  A  homesteader  aeroM  who«e  claim 
a  hlshway  In  claimed  by  public  n«er 
Is  entitled  to  a  hearing-  as  to  Its  width, 
when  the  county  assumes  control  of  it, 
where  the  legislature  has  established  merely 
a  minimum  and  maximum  width,  leaving  the 
actual  width  of  each  road  to  the  discretion 
of  the  local  authorities. 

(March   29,    1905.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Superior  Court  for  Okanogan 
County  in  favor  of  defendant  in  an  action 
brought  to  establish  a  public  way.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  K.  Pendergast,  for  appellants: 

Any  person  subsequently  acquiring  title 
from  the  government  to  the  land  over  which 
a  right  of  way  passes  takes  the  land  sub- 
ject to  such  easement  and  right  of  way. 

Flint  d  P.  M.  R.  Co.  v.  Gordon,  41  Mich. 
420,  2  N.  W.  648;  Wells  v.  Pennington 
County,  2  S.  D.  1,  39  Am.  St.  Rep.  758,  48 
X.  W.  305;  Smith  v.  Pennington  County, 
2  S.  D.  14,  48  N.  W.  309;  St.  Joseph  d  D. 
C.  R.  Co.  v.  Baldwin,  103  U.  S.  428,  26  L. 
ed.  579. 

Grants  and  rights  in  favor  of  the  general 
public  are  always  liberally  construed. 

Frisbie  v.  Whitney,  9  Wall.  187,  19  L. 
ed.  668;  The  Yosemite  Valley  Case  (Hutch- 
ings  v.  Low),  15  Wall.  77,  21  L.  ed.  82; 
Shiver  v.  United  States,  159  U.  S.  491,  40 
L.  ed.  231,  16  Sup.  Ct.  Rep.  54;  Allen  v. 
Forrest,  8  Wash.  700,  24  L.  R.  A.  606,  36 
Pac.  971 :  Smith  v.  Mitchell,  21  Wash.  537, 
75  Am.  St.  Rep.  858,  58  Pac.  667 ;  Yakima 
County  v.  Conrad,  26  Wash.  155,  66  Pac. 
411. 


Note. — For  public  user  as  acceptance  of 
dedicated  highway,  see  also,  in  this  series, 
Southern  P.  R.  Co.  v.  Ferris,  18  L.  R.  A.  510, 
and  note,  and  Downend  v.  Kansas  City,  51 
L.  R.  A.  170. 

As  to  effect  of  user  to  make  private  way  a 
public  one,  see  Stlckley  v.  Sodus  Twp.   59   L. 
R.  A.  287. 
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Rights  of  this  description  do  not  rest 
upon  length  of  possession. 

Cincinnati  v.  White,  6  Pet.  431,  8  L.  ed. 
452. 

It  is  a  public  nuisance  to  obstruct  or 
encroach  upon  public  highways,  private 
ways,  streets,  alleys,  etc. 

State  v.  Horlacher,  16  Wash.  325,  47  Pac. 
748. 

It  is  within  the  power  of  Congress  to 
grant  an  absolute  and  unencumbered  right 
of  way  through  this  land  to  the  railroad 
company,  or  even  to  withdraw  the  land  from 
the  operation  of  the  pre-emption  laws  al- 
together, and  to  confer  the  right  to  purchase 
the  same  upon  some  other  person. 

Frisbie  v.  Whitney,  9  Wall.  195,  19  L.  ed. 
671;  The  Yosemite  Valley  Case  (Hutchings 
v.  Loic),  15  Wall.  77,  21  L.  ed.  82. 

Section  2477,  U.  S.  Rev.  Stat.  (U.  S. 
Comp.  Stat.  1901,  p.  1567),  applies  as  well 
to  a  homesteader  as  to  a  pre-emptor. 

Smith  v.  Pennington  County,  2  S.  D.  14, 
48  N.  W.  309 ;  Wells  v.  Pennington  County, 
2  S.  D.  1,  39  Am.  St.  Rep.  758,  48  N.  W. 
305. 

All  persons  acquiring  any  portion  of  the 
public  lands  after  the  passage  of  the  act  in 
question  took  the  same  subject  to  the  right 
of  way. 

St.  Joseph  d  D.  C.  R.  Co.  v.  Baldwin, 
103  U.  S.  428,  26  L.  ed.  579 ;  Washington  d 
I.  R.  Co.  v.  Osborn,  160  U.  S.  103,  40  L.  ed. 
356,  16  Sup.  Ct.  Rep.  219. 

Section  2477,  U.  S.  Rev.  Stat.  (U.  S. 
Comp.  Stat.  1901,  p.  1567),  contains  a 
grant  in  prcesenti. 

Iowa  Railroad  Land  Co.  v.  Courtright 
(Cedar  Rapids  d  M.  River  R.  Co.  v.  Court- 
right),  21  Wall.  316,  22  L.  ed.  584; 
Schulenberg  v.  Harriman,  21  Wall.  60,  22 
L.  ed.  554 ;  Leavenworth,  L.  d  O.  R.  Co.  v. 
United  States,  92  U.  S.  741,  23  L.  ed.  638; 
Wood  v.  Burlington  d  M.  R.  Co.  104  U.  S. 
332,  26  L.  ed.  773;  Van  Wyck  v.  Knevals, 
106  U.  S.  365,  27  L.  ed.  203,  1  Sup.  Ct.  Rep. 
336;  Wisconsin  C.  R.  Co.  v.  Price  County, 
133  U.  S.  507,  33  L.  ed.  693,  10  Sup.  Ct. 
Rep.  341;  Bybee  v.  Oregon  d  C.  R.  Co. 
139  U.  S.  674,  35  L.  ed.  307,  11  Sup.  Ct. 
Rep.  641;  St.  Paul,  M.  d  M.  R.  Co.  v. 
Phelps,  137  U.  S.  541,  34  L.  ed.  772,  11 
Sup.  Ct.  Rep.  168;  St.  Paul  d  P.  R.  Co.  v. 
Northern  P.  R.  Co.  139  U.  S.  5,  35  L.  ed. 
79,  11  Sup.  Ct.  Rep.  389;  Deseret  Salt  Co.  v. 
Tarpey,  142  U.  S.  248,  35  L.  ed.  1002,  12 
Sup.  Ct.  Rep.  158;  Lake  Superior  Ship 
Canal,  R.  d  Iron  Co.  v.  Cunningham,  155  U. 
S.  372,  39  L.  ed.  189,  15  Sup.  Ct.  Rep.  103. 

This  kind  of  a  grant  is  a  "  float "  until 
the  location  of  the  highway;  but  then  the 
grant  takes  effect  as  of  the  time  of  the 
passage  of  the  granting  act. 
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133  U.  S.  496,  33  L.  ed.  687,  10  Sup.  Ct. 
Rep.  341;  Missouri,  K.  d  T.  R.  Co.  v. 
Roberts,  152  U.  S.  114,  116,  117,  38  L.  ed. 
377,  379,  14  Sup.  Ct.  Rep.  476;  Buttz  v. 
Northern  P.  R.  Co.  119  U.  S.  53,  30  L.  ed. 
330,  7  Sup.  Ct.  Rep.  100;  Sliding  v. 
Chandler,  160  U.  S.  394,  40  L.  ed.  469,  16 
Sup.  Ct.  Rep.  344. 

The  power  of  Congress  over  the  public- 
lands,  as  conferred  by  the  Constitution,  can 
only  be  restricted  by  the  courts  in  cases 
where  the  land  has  ceased  to  be  government 
property  by  reason  of  a  right  vested  in 
some  person  or  corporation.  Such  a 
vested  right,  under  the  pre-emption  laws,  is 
only  obtained  when  the  purchase  money 
has  been  paid,  and  the  receipt  of  the  proper 
land  office  has  been  given  to  the  purchaser. 

Frisbie  v.  Whitney,  9  Wall.  187,  19  L.  ed. 
668;  The  Yosemite  Valley  Case  {Hutchings 
v.  Low)  15  Wall.  77,  21  L.  ed.  82:  Buxton 
v.  Traver,  130  U.  S.  232,  32  L.  ed.  920,  9 
Sup.  Ct.  Rep.  509;  Northern  P.  R.  Co.  v. 
Colburn,  164  U.  S.  383,  41  L.  ed.  479, 1/  Sup. 
Ct.  Rep.  98;  Northern  P.  R.  Co.  v.  Smith, 
171  U.  S.  260,  43  L.  ed.  157,  18  Sup.  Ct.  Rep. 
794;  St.  Joseph  &  D.  C.  R.  Co.  v.  Baldwin, 
103  U.  S.  428.  26  L.  ed.  579 :  Denver  d  R.  G. 
R.  Co.  v.  Ailing,  99  U.  S.  463,  25  L.  ed. 
438. 

The  road  having  been  fully  constructed 
and  used  by  the  public  as  a  public  highway 
for  seven  years  prior  to  the  respondents' 
making  her  homestead  entry,  she  took  the 
land  with  full  notice  of  the  prior  appro- 
priation of  the  highway,  and  her  entry  was 
subject  thereto. 

Simonson  v.  Thompson,  25  Minn.  450; 
Coleman  v.  St.  Paul,  M.  &  M.  R.  Co.  38 
Minn.  260,  36  N.  W.  638. 

Mr.  Alvln  W.  Barry,  for  respondent : 

By  virtue  of  her  entry  and  occupancy, 
respondent  became  possessed  of  the  sole  and 
exclusive  ownership  of  said  land,  subject, 
only,  to  the  reserved  rights  of  the  United 
States. 

Weber  v.  Laidler.  26  Wash.  144,  90  Am. 
St.  Rep.  726,  66  Pac.  400;  Thredgill  v. 
Pintard,  12  How.  24,  13  L.  ed.  877;  Tarpey 
v.  Madsen,  178  U.  S.  215-221,  44  L.  ed. 
1042-1045,  20  Sup.  Ct.  Rep.  849 ;  Kinman  v. 
Appleby,  32  Land  Dec.  526 ;  Lang  v.  Morey, 
40  Minn.  396,  12  Am.  St.  Rep.  74*8,  42  N.  W. 
88;  Wilcox  v.  John,  21  Colo.  367,  52  Am. 
St.  Rep.  246,  40  Pac.  880;  Skinner  v.  Rey- 
nick,  10  Neb.  323,  35  Am.  Rep.  479,  6  N.  W. 
369. 

These  property  rights  in  respondent  are 
such  as  to  entitle  her  to  notice  and  hearing 
in  any  proceeding  instituted  by  the  county 
commissioners  for  the  establishment  of  a 
highway  over  her  said  lands;  and  also  en- 
title her  to  compensation  for  the  land  so 
appropriated. 
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Yakima  County  v.  TuVur,  3  Wash.  Terr. 
393,  17  Pac.  885. 

The  property  rights  of  respondent  in  and 
to  this  land  antedate  any  proceeding  by  the 
county  comissioners  in  the  attempted  estab- 
lishment of  said  highway. 

Wendel  v.  Spokane  County,  27  Wash.  121. 
91  Am.  St.  Rep.  825,  67  Pac.  570. 

There  is  no  pretense  here  that  this  road 
was  ever  recognized  by  the  county  author- 
ities as  a  public  highway:  that  it  waft 
ever  listed  as  one  of  the  public  roads  of 
the  county;  or  that  any  work  or  money* 
have  been  expended  upon  it  under  the  di- 
rection of  the  road  supervisor,  or  other- 
wise. 

State  y.  Horlacher,  16  Wash.  325,  47  Pac. 
748. 

Even  where  land  is  vacant  and  unoccu- 
pied, the  mere  fact  that  individuals  have 
traveled  over  it,  as  a  road,  for  more  than 
fifteen  years,  is  not  sufficient  to  constitute 
it  a  public  highway. 

State  v.  Born,  35  Kan.  717,  12  Pac.  148: 
Fox  v.  Virgin,  5  111.  A  pp.  515. 

A  right  of  way  for  road  purposes,  be  it 
by  grant  by  the  government  or  otherwise, 
does  not  carry  with  it  the  fee. 

Kripp  v.  Curtis.  71  Cal.  62,  11  Pac.  879: 
15  Am.  &  Eng.  Enc.  Law,  pp.  415,  416: 
Dubuque  v.  Moloney,  9  Iowa,  451,  74  Am. 
Dec.  358. 

A  public  highway  is  one  that  is  under  the 
control  of,  and  kept  up  by,  the  public,  and 
cannot  be  made  such  by  resolution. 

Kennedy  v.  Williams,  87  X.  C.  6:  Kinnare 
v.  Gregory,  55  Miss.  612;  Baldwin  v. 
Herbst,  54  Iowa,  168.  6  N.  W.  257;  Com.  v. 
Petitcler,  110  Mass.  62. 

Root,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  county  of 
Okanogan  and  its  board  of  commissioners 
against  respondent,  to  have  a  certain  "  strip 
of  land  60  feet  in  width  .  .  .  adjudged 
and  decreed  to  be  vested  in  the  general 
public,  and  in  plaintiffs  for  the  use  and 
benefit  of  the  general  public,  as  a  public 
highway  and  wagon  road,*'  and  to  enjoin 
respondent  from  in  any  manner  interfering 
with  or  obstructing  said  highway;  and  to 
abate  certain  fences  erected  by  respondent 
across  said  right  of  way,  and  to  perpetually 
enjoin  her  from  setting  up  or  claiming  any 
right,  title,  or  interest  in  and  to  any  of  said 
strip  of  land  as  against  the  general  public 
in  its  use  of  the  same  as  a  public  highway 
and  wagon  road.  To  appellants'  complaint 
a  general  demurrer  was  interposed,  and,  by 
the  trial  court,  sustained.  Appellants  elect- 
ing to  stand  upon  their  complaint,  the  ac- 
tion was  dismissed.  From  the  judgment  of 
dismissal,  appeal  is  taken  to  this  court. 
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Respondent,  on  or  about  the  19th  day  of 
December,  1901,  made  original  homestead 
entry  upon  the  lands  across  which  the 
wagon  road  in  controversy  runs.  For  seven 
years  or  more  prior  to  said  date  the  road- 
way herein  involved  had  been  continuously 
used  as  a  public  highway  by  people  living  in 
that  part  of  the  country;  but  no  public 
funds  had  ever  been  expended  thereupon, 
the  road  having  been  laid  out  and  improved 
and  kept  up  by  voluntary  work  and  expense. 
On  the  11th  day  of  August,  1903,  the  board 
of  county  commissioners  of  Okanogan 
county  adopted  and  entered  a  resolution  to 
the  effect  "  that  the  right  of  way  for  the 
construction  of  highways  over  public  lands, 
as  granted  by  act  of  Congress  (Rev.  Stat. 
§  2477,  U.  S.  Comp.  Stat.  1901,  p.  1567)  be, 
and  the  same  is  hereby,  accepted  as  far  as 
said  grant  relates  to  said  Okanogan  county, 
state  of  Washington :  that  is  to  say,  to  the 
extent  of  30  feet  on  each  side  of  the  center 
line^of  all  wagon  roads  which  now  exist,  or 
whph  have  heretofore  existed,  upon,  or 
across,  or  over  lands  that  are  now  public 
lands  of  the  United  States,  not  reserved 
for  public  uses,  in  said  Okanogan  county." 
This  resolution  was  adopted  in  view  of  the 
act  of  the  legislature  of  this  state  approved 
March  14,  1903  (Laws  1903,  chap.  103,  p. 
155),  wherein  and  whereby  boards  of  county 
commissioners  are  authorized  to  accept 
highways  as  granted  by  §  2477  of  the  Re- 
vised Statutes  of  the  United  States.  This 
resolution  of  the  board  of  commissioners 
seems  to  have  been  adopted  without  notice 
to  this  respondent.  Appellants  contend 
that  §  2477  of  the  Revised  Statutes  con- 
stitutes a  grant  in  prcesenti,  and  that  it 
becomes  effective  as  to  any  particular  strip 
of  land  as  soon  as  the  same  is  used  for 
highway  purposes,  and  without  any  formal 
action  on  the  part  of  the  state,  county,  or 
other  authorities.  Respondent  contends 
that,  as  her  homestead  entry  was  made 
before  this  strip  had  been  used  as  a  high- 
way for  the  period  of  ten  years,  and  before 
the  county  commissioners  had  adopted  the 
resolution  referred  to,  she  had  rights  par- 
amount to  those  seeking  to  use  said  strip 
as  a  highway;  and  that  the  action  of  the 
public  in  using  said  roadway,  and  the  action 
of  the  county  commissioners  in  adopting 
said  resolution,  were  insufficient  to  deprive 
her  of  the  right  of  control  over  said  strip 
of  land.  Relying  upon  this  contention,  she 
had  caused  a  fence  to  be  erected  across 
said  roadway,  thereby  preventing  the  use  of 
the  same  for  travel.  Section  2477  of  the 
Revised  Statutes,  above  referred  to,  is  as 
follows:  "The  right  of  way  for  the  con- 
struction of  highways  over  public  lands,  not 
reserved  for  public  use,  is  hereby  granted." 
The  exact  questions  presented  by  this  record 
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have  not  heretofore  been  adjudicated  in  this 
court.  But  questions  quite  similar  claimed 
the  court's  attention  in  the  case  of  Smith  v. 
Mitchell,  21  Wash.  536,  75  Am.  St.  Rep. 
858,  58  Pac.  667,  the  main  distinction  be- 
tween that  case  and  this  being  that  in  said 
case  the  road  in  question  had  been  in  use 
for  a  period  of  ten  years  prior  to  the  home- 
stead entry,  while  here  it  was  only  seven. 
Referring  to  §  2477,  and  the  question  of  the 
establishment  of  highways  by  prescription 
and  user,  this  court,  speaking  by  Chief 
Justice  Gordon,  said :  "  In  this  state  the 
establishment  of  highways  by  prescription 
is  recognized,  .  .  .  and  roads  may  be 
established  by  use  as  well  as  by  proceedings 
under  the  statute.  It  is  a  well-known  fact 
that  many  of  the  public  highways  in  this 
state  had  their  inception  in  adverse  user, 
which  ripened  into  prescription.  The  act  of 
Congress  already  referred  to  does  not  make 
any  distinction  as  to  the  methods  recog- 
nized by  law  for  the  establishment  of  a 
highway.  It  is  an  unequivocal  grant  of 
right  of  way  for  highways  over  public  lands, 
without  any  limitation  as  to  the  method 
for  their  establishment;  and,  hence,  a  high- 
way may  be  established  across  or  upon  such 
public  lands  in  any  of  the  ways  recognized 
by  the  law  of  the  state  in  which  such  lands 
are  located;  and  in  this  state,  as  already 
observed,  such  highways  may  be  established 
by  prescription,  dedication,  user,  or  proceed- 
ings under  the  statute.  Any  other  conclu- 
sion would  occasion  serious  public  incon- 
venience." It  will  be  noticed  that  the  right 
to  establish  a  highway  by  4t  user "  is  here 
expressly  avowed.  The  United  States  Su- 
preme Court,  in  construing  many  of  the 
grants  of  land  made  to  railway  companies, 
has  invariably  held  that  the  same  were 
grants  in  prcesenti,  and  that  they  attached 
to  the  land  as  soon  as  definite  location  was 
established.  In  the  case  of  St.  Joseph  d  D. 
C.  R.  Co.  v.  Baldwin,  103  U.  S.  426,  26  L. 
ed.  578,  that  court,  speaking  by  Mr.  Justice 
Field,  said :  "  The  language  of  the  act  here, 
and  of  nearly  all  the  congressional  acts 
granting  lands,  is  in  terms  of  a  grant  tit 
prcesenti.  The  act  is  a  present  grant,  ex- 
cept so  far  as  its  immediate  operation  is 
affected  by  the  limitations  mentioned. 
4  There  is  hereby  granted '  are  the  words 
used,  and  they  import  an  immediate  trans- 
fer of  interest,  so  that,  when  the  route  is 
definitely  fixed,  the  title  attaches  from  the 
date  of  the  act.  .  .  .  This  is  the  con- 
struction given  by  this  court  to  similar 
language  in  other  acts  of  Congress.  Mis- 
souri, K.  &  T.  R.  Co.  v.  Kansas  P.  R.  Co. 
97  U.  S.  491,  24  L.  ed.  1095;  Leavenworth, 
L.  d  G.  R.  Co.  v.  United  States,  92  U.  S. 
733,  23  L.  ed.  634.  .  .  .  Nor  is  there 
anything  in  the  policy  of  the  government 
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with  respect  to  the  public  lands  which 
would  call  for  any  qualification  of  the 
terms.  Those  lands  would  not  be  the*  less 
valuable  for  settlement  by  a  road  running 
through  them.  On  the  contrary,  their  value 
would  be  greatly  enhanced  thereby."  The 
foregoing  was  said  by  the  court  with  refer- 
ence to  the  sections  of  land  granted ;  the  act 
providing  that,  where  portions  of  land 
should  be  settled  upon  before  the  location 
of  the  road,  other  lands  should  be  given  the 
railway  company  in  lieu  thereof.  And  in 
the  same  opinion,  in  speaking  of  the  "  right 
of  way,"  the  court  held  that,  when  the  lo- 
cation was  definitely  made,  the  title  should 
date  from  the  passage  of  the  act,  even 
though  settlers  may  have  rightfully  entered 
said  lands  under  the  laws  of  the  United 
States  in  the  meantime;  the  court  saying: 
•*  We  are  of  opinion,  therefore,  that  all  per- 
sons acquiring  any  portion  of  the  public 
lands  after  the  passage  of  the  act  in  ques- 
tion took  the  same  subject  to  the  right  of 
way  conferred  by  it  for  the  proposed  road." 
The  decisions  of  said  court  in  many  other 
cases  are  of  like  import.  In  considering 
said  §  2477  (U.  S.  Comp.  Stat.  1901,  p. 
1567),  the  supreme  court  of  South  Dakota, 
in  the  case  of  Wells  v.  Pennington  County, 
2  S.  D.  1,  39  Am.  St.  Rep.  758,  48  N.  W. 
305,  said:  "The  language  of  §  2477,  Re- 
vised Statutes  of  the  United  States,  indi- 
cates a  grant  in  prcesenti.  Its  words: 
'  The  right  of  way  for  the  construction  of 
highways  over  public  lands  not  reserved  for 
public  use  is  hereby  granted/ — import  an 
immediate  transfer  of  interest,  not  a  prom- 
ise of  a  transfer  in  the  future.  As  to  the 
intent  of  Congress  in  this  enactment  grant- 
ing the  right  of  way  to  cross  the  public 
lands,  there  can  be  no  reasonable  doubt. 
The  object  of  the  grant  was  to  enable  the 
citizens  and  residents  of  the  states  and 
territories  where  public  lands  belonging  to 
the  United  States  were  situated  to  build 
and  construct  such  highways  across  the 
public  domain  as  the  exigencies  of  their 
localities  might  require,  without  making 
themselves  liable  as  trespassers.  And 
when  the  location  of  the  highway  and  roads 
was  made  by  competent  authority,  or  by 
public  use,  the  dedication  took  effect  by 
relation  as  of  the  date  of  the  act;  the  act 
having  the  same  operation  upon  the  lines 
of  the  road  as  if  specifically  described  in 
it." 
•  In  the  case  at  bar  the  respondent  urges 
that  there  is  a  distinction  between  grants 
of  lands  and  rights  of  way  to  railways  and 
the  grant  of  highways  in  said  §  2477,  in 
that  those  to  the  railway  companies  con- 
veyed the  fee,  whereas  the  grant  for  the 
construction  of  highways  in  §  2477  author- 
izes merely  an  easement.  In  the  case  last 
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cited  the  court  addresses  itself  to  this  prop- 
osition in  the  following  language:  **  While 
in  these  grants  the  fee  to  the  land  was  in- 
tended to  be  transferred  to  the  railroad 
companies  by  their  grants,  and  the  act 
under  consideration  [said  §  2477]  is  only  a 
dedication  or  giving  a  right  of  way.  }-et 
the  principles  governing  the  construction  of 
the  words  'is  hereby  granted*  are  the 
same."  After  citing  many  cases,  the  court 
further  says :  "  The  foregoing  were  cases 
of  grants  to  railroad  companies;  but 
.  .  .  the  principles  therein  enunciated 
are  applicable  to  all  similar  congressional 
grants."  In  the  case  at  bar  it  is  contended 
that  user  is  not  sufficient  to  establish  a 
highway  across  public  lands  which  are  sub- 
sequently entered  under  the  homestead  law, 
and  that  the  grant  is  not  an  absolute  grant, 
but  a  conditional  one,  which  must  be  ac- 
cepted by  the  proper  authorities:  and  that, 
when  not  accepted  until  a  homesteader's 
rights  intervene,  said  homesteader  matas- 
sert  control  over  the  land  until  pipper 
steps  are  taken  to  establish  the  highway  as 
other  highways  are  established.  Objections 
similar  to  this  were  raised  in  the  case  last 
cited.  Among  other  things,  the  court  said: 
"  The  parties  to  a  dedication  are  the  owners 
and  the  public;  and  it  must  be  remembered 
that  the  public  is  an  ever-existing  grantee, 
capable  of  taking  dedications  for  public 
uses,  and  its  interests  are  a  sufficient  con- 
sideration to  support  them.  ...  It 
may,  however,  be  admitted  that  the  right 
acquired  by  the  territory  or  the  public  was 
necessarily  imperfect  until  the  land  ac- 
cepted for  highways  was  surveyed  and 
capable  of  identification.  .  .  .  Wiscon- 
sin C.  R.  Co.  v.  Price  County,  133  U.  S. 
496,  33  L.  ed.  087,  10  Sup.  Ct.  Rep.  341." 
As  to  user  by  the  public  constituting  an 
acceptance  of  a  dedication  for  highway  pur- 
poses, the  Cyc.  Law  &  Proc.  vol.  13,  at  page 
465,  says :  "  An  offer  of  dedication,  to 
bind  the  dedicator,  need  not  be  accepted 
by  the  city  or  county,  or  other  public  au- 
thorities, but  may  be  accepted  by  the  gen- 
eral public.  To  deny  this  would  be  to  deny 
the  whole  doctrine  of  dedication.  The 
general  public  accepts  by  entering  upon  the 
land  and  enjoying  the  privileges  offered ;  or, 
briefly,  by  user.  Except  when  user  is  re- 
lied on  to  raise  a  presumption  of  dedication, 
the  duration  of  the  user  is  wholly  im- 
material. It  is  not  necessary  that  such 
user  should  continue  any  definite  length  of 
time."  In  the  case  at  bar  the  general  pub- 
lic having  used  this  highway  for  a  period  of 
seven  years  before  respondent  entered  the 
land  as  a  homesteader,  we  think  such  user 
constituted  an  acceptance  of  the  grant  made 
by  Congress  in  §  2477  (U.  S.  Comp.  Stat, 
1901,   p.    1567).     We   do   not   think   there 
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was  a  necessity  of  said  user  existing  for  a 
period  of  ten  years.  It  is  not  a  matter 
of  prescription,  but  of  acceptance  of  a 
grant.  Under  the  authorities  cited,  and 
many  others  bearing  upon  the  same  ques- 
tion, there  can  be  little  question  about  this 
grant  having  been  one  in  prcesenti.  The 
resolution  adopted  by  the  board  of  county 
commissioners  v.e  do  not  think  essential  to 
an  acceptance.  The  public  had  already  ac- 
cepted by  actual,  continuous  user.  The 
board's  action  was,  however,  appropriate, 
as  indicating  the  extent  of  the  land  to  be 
claimed  for  the  highway  which  had  already 
been  thus  established.  The  statute  author- 
ized the  county  commissioners  to  accept  a 
strip  of  land  not  less  than  30,  nor  more 
than  60,  feet  in  width.  The  resolution  ac- 
cepted all  such  grants  within  the  county 
to  the  extent  of  60  feet  in  width.  In  the 
statute  of  March  14,  1903,  above  referred 
to,  the  section  authorizing  the  commis- 
sioners to  accept  the  rights  of  way  granted 
by  Congress  in  §  2477  has  this  proviso: 
"  Provided,  that  nothing  herein  contained 
shall  be  construed  to  invalidate  the  ac- 
ceptance of  such  grant  by  general  public 
use  and  enjoyment,  heretofore  or  hereafter 
had."  This  language  indicates  clearly  that 
the  legislature  was  acting  upon  the  theory 
that  the  grant  of  Congress  could  be  ac- 
cepted by  "general  public  use  and  enjoy- 
ment." Consequently,  there  was  nothing  in 
this  statute  controverting  the  doctrine  of 
acceptance  by  user.  It  would  seem  to  be 
appropriate  that  homesteaders  and  other 
claimants  upon  government  land  across 
which  highways  have  been  established  by 
user  should  be  heard  as  to  the  amount  of 
land  taken  when  the  county  assumes  con- 
trol, of  these  roads.  In  the  case  of  Yakima 
County  v.  Conrad,  26  Wash.  155,  66  Pac. 
411,  wherein  the  facts  were  somewhat  sim- 
ilar to  those  herein,  the  court  fixed  the 
width  of  the  road  at  40  feet.  That  case 
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was  prior  to  the  statute  of  1903,  and,  of 
course,  the  commissioners  had  not  adopted 
any  such  resolution  as  was  done  in  the  case 
at  bar.  We  do  not  think  there  is  anything 
to  prevent  the  respondent  in  this  or  any 
similar  case  from  appearing  before  the 
county  commissioners  and  being  heard 
upon  the  question  of  reducing  the  width  of 
the  highway  to  less  than  60  feet ;  and  noth- 
ing to  hinder  the  commissioners  from  con- 
sidering and  acting  upon  a  petition  of  such 
a  party,  and  granting  the  same  if,  in  their 
judgment,  the  interests  of  the  county  and 
public  would  be  subserved  by  a  highway  of 
less  width.  It  could  not,  however,  be  re- 
duced to  less  than  30  feet.  In  the  settle- 
ment of  the  public  lands  in  a  young  state 
it  is  necessary,  frequently,  that  highways 
be  laid  out  across  the  public  domain ;  and  it 
was  in  recognition  of  this  necessity  that 
Congress  enacted  §  2477.  The  very  nature 
of  conditions  in  an  unsettled,  or  sparsely 
settled,  locality  is  such  that  roadways  must 
be  frequently  laid  out  by  the  early  settlers 
without  much  regard  to  section  lines,  or  to 
the  location  of  future  homesteads  or  other 
claims.  When  these  roadways  become  used 
generally  by  the  public  as  highways,  it 
would  be  unreasonable  and  inconsistent  to 
hold  that  any  action  should  be  required  of 
the  authorities  in  order  to  constitute  an 
acceptance  of  the  grant  of  Congress,  made 
as  aforesaid.  There  is,  of  course,  nothing 
to  prevent  making  changes  in  their  location 
in  the  same  manner  as  such  are  made  in 
other  public  highways. 

The  judgment  is  reversed,  and  the  cause* 
remanded,  with  instructions  to  overrule  the 
demurrer  to  the  complaint,  and  to  proceed 
with  the  case  in  a  manner  not  inconsistent 
with  this  decision. 

Mount,  Ch.  J.,  and  Crow,  Rudkin,  and 
Dunbar,  JJ.,  concur. 
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I.  Public,  Official,  and  Statutory  Matters. 


The  dismissal  of  an  appeal  for  failure  to 
comply  with  a  mandatory  statute  as  to  pay 
mcnt  of  the  register's  fee  for  his  return  is 
held  to  confer  a  vested  right  which  cannot 
be  impaired  by  a  subsequent  statute  permit- 
ting the  reinstatement  of  appeals  within  a 
specified  time  upon  proof  that  the  fee  has 
been  paid  in  the  interim.  (Mich.)  621. 
Eminent  domain. 

The  reclamation  of  wet  or  marsh  lands  of 
the  state  for  agricultural  purposes  by  drain- 
age is  held  to  be  a  public  use  for  which  the 
power  of  eminent  domain  may  be  exercised. 
(Iowa)  440. 

The  acquisition  of  a  mere  private  way  is 
held  not  to  be  a  purpose  for  which  the 
right  to  exercise  the  power  of  eminent  do- 
main may  be  delegated,  although  the  way  is 
intended  to  connect  a  private  estate  with  a 
public  highway.     (Md.)  497. 

The  mere  creation  and  distribution  of 
power  for  manufacturing  enterprises  is  held 
not  to  be  a  public  use  which  will  justify 
an  exercise  of  the  power  of  eminent  domain. 
(Me.)    472. 

Taxes;  exemption. 

A  legislative  grant  to  an  existing  street 
railway  company  of  exemption  from  taxa- 
tion for  improvement  of  the  streets  occu- 
pied by  its  tracks,  not  based  upon  any 
consideration,  is  held  to  be  subject  to  rev- 
ocation at  the  pleasure  of  the  legislature. 
(N.  Y.)    773. 

Internal  improvements. 

The  construction,  operation,  and  mainte- 
nance of  an  oil  refinery  for  the  purpose  of 
receiving,  manufacturing,  storing,  and  hand- 
ling crude  and  refined  oil  and  its  by-prod- 
ucts, and  the  marketing  of  the  same,  are 
held  to  constitute  a  "work  of  internal  im- 
provement." (Kan.)  450. 
Plumbers. 

A  statute  requiring  every  member  of  a 
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firm  engaged  in  the  plumbing  business  to 
be  a  registered  plumber,  whether  his  du- 
ties require  him  to  have  a  knowledge  of 
that  trade  or  not,  is  held  to  be  an  uncon- 
stitutional interference  with  liberty  and 
property.   (N.  Y.)   722. 

Tenements. 

Requiring  the  substitution  of  water- 
closets  for  school  sinks  in  tenement  houses 
is  held  to  be  a  proper  exercise  of  the  police 
power.     (N.  Y.)    704. 

Compulsory  vaccination. 

A    statute    requiring    vaccination    as    a 
prerequisite  to  attendance  at  public  schools 
is  held  to  be  a  reasonable  and  proper  ex- 
ercise of  the  police  power.     (N.  Y.)    790. 
Trademarks. 

A  statute  providing  for  the  registration 
and  protection  of  trademarks,  which  at- 
tempts to  empower  the  party  injured  by  a 
violation  of  the  statute  to  fix,  within  limits 
prescribed,  the  amount  of  the  penalty  which, 
in  addition  to  full  compensation  for  the  in- 
jury suffered,  shall  be  exacted  from  the  of- 
fender for  the  use  and  benefit  of  the  in: 
jured  party,  is  held  to  be  unconstitutional. 
(N.  J.  Err.  &  App.)   156. 

Trading   stamps. 

Requiring  payment  of  a  license  fee,  under 
penalty,  by  a  merchant  who,  having  already 
paid  the  privilege  tax  upon  his  business, 
issues  trading  stamps  in'  connection  there- 
with, is  held  to  be  an  attempt,  under  the 
guise  of  a  license  tax,  to  fix  a  penalty  on 
him  for  conducting  his  business  in  a  cer- 
tain way,  and  to  be  unconstitutional  and 
void.     (Ala.)   209. 

Billboards. 

Forbidding  the  erection  of  billboards  up- 
on private  property  located  on  a  boulevard 
or  pleasure  drive,  or  in  any  street  where 
three  fourths  of  the  buildings  are  devoted 
to    residential    purposes,   without   the   con- 
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sent  in  writing  of  at  least  three  fourths  of 
the  resident  property  owners  on  both  sides 
of  the  street,  is  held  to  be  unreasonable. 
(111.)  230. 

Christian  Science. 

A  statute  making  it  a  misdemeanor  to 
give  Christian  Science  treatment  for  a  fee  is 
held  not  to  be  an  interference  with  the 
rights  of  conscience  and  of  worship.  (Ohio) 
835. 

Fixing  hours  of  labor. 

A  municipal  ordinance  fixing  the  hours 
of  labor  and  the  minimum  rate  of  wages  to 
be  paid  to  laborers  upon  a  public  contract 
is  held  not  to  interfere  with  the  constitu- 
tional guaranty  of  liberty  and  property. 
(Wash.)   1011. 

Intoxicating  liquors. 

A  state  statute  forbidding  the  bringing  of 
an  action  for  the  price  of  liquors  sold  in 
another  state  to  be  resold  in  violation  of 
the  laws  of  the  state  where  the  statute  was 
passed  is  held  not  to  violate  the  commerce 
clause  of  the  Federal  Constitution.  (Me.) 
568. 

Disposal  of  dead  animals. 

The  right  of  a  municipal  corporation  to 
deprive  the  owner  of  a  dead  animal  of  his 
property  right  in  the  carcass  by  giving  to 
public  contractors  the  exclusive  right  to 
dispose  of  it  prior  to  its  having  become  an 
actual  nuisance  is  denied.  (Va.)  1005. 
Requiring  grade  of  railroad  track  to  be 
changed. 

Power  to  require  an  existing  railroad  track 
to  be  conformed  to  the  grade  of  a  street 
which  crosses  it  is  held  to  be  conferred  upon 
a  municipal  corporation  by  a  provision  in 
its  character  empowering  it  to  require  rail- 
road companies  of  all  kinds  to  construct,  at 
their  own  expense,  such  crossings  and  other 
things  as  the  city  council  may  deem  neces- 
sary.    (Tex.)  850. 


Highways. 

The  owner  of  property  abutting  an  a 
street  the  fee  of  which  is  in  the  public,  at 
a  point  which  is  depressed  below  the  grade 
of  other  property  through  which  the  street 
runs,  is  held  to  have  no  right  to  enjoin  the 
use  of  a  viaduct  erected  by  the  municipal- 
ity under  legislative  authority,  to  facili- 
tate travel  between  the  more  elevated  parti 
of  the  street,  although  it  is  50  feet  above 
the  street  level  in  front  of  his  property,  and 
ingress  to  and  egress  from  his.  property,  to- 
gether with  the  free  and  uninterrupted  cir- 
culation of  light  and  air,  have  been  im- 
paired, and  the  value  of  his  property  de- 
creased.    (N.  Y.)   717. 

Public  use  of  a  strip  of  land  as  a  high- 
way for  a  period  of  seven  years  before  the 
rights  of  a  homestead  entry  attach  to  it  is 
held  to  be  a  sufficient  acceptance  of  the 
benefit  of  a  Federal  statute  providing  that 
the  right  of  way  for  the  construction  of 
highways  over  public  lands  not  reserved  for 
public  use  is  hereby  granted.  (Wash.) 
1027. 

Safety  gates  at  the  intersection  of  a  rail- 
road and  a  highway  are  held  not  to  be  a 
nuisance,  although  placed  inside  the  curb, 
where  sufficient  space  is  left  for  travel,  so 
as  to  come  within  the  rule  that  a  municipal 
corporation  cannot  authorize  a  nuisance  in 
the  highway.     (Mo.)    72. 

Liability  of  judge  to  civil  action. 

A  magistrate  invested  with  general  juris- 
diction over  the  subject-matter  of  an  alleged 
offense  is  held  not  to  be  liable  to  a  civil 
action  for  erroneously  deciding,  in  good 
faith,  that  he  has  jurisdiction  over  a  par- 
ticular offense  of  which  complaint  is  made 
to  him,  and  issuing  a  warrant  for  the  arrest 
of  accused,  although  the  ordinance  under 
which  the  proceeding  was  taken  proves  to  be 
without  effect.     (Me.)  404. 


II.  Contractual  and  Commercial  Relations. 


Contracts. 

An  agreement  by  an  applicant  for  admis- 
sion to  an  old  folks'  home,  to  deliver  to  it 
all  property  of  whioh  he  may  subsequently 
become  the  owner,  in  consideration  of  main- 
tenance during  life,  is  held  to  be  void  as 
against  public  policy.     (Md.)  485. 

A  contract  by  which  a  railroad  company 
gives  to  a  sleeping  car  company  the  ex- 
clusive right  to  run  its  cars  upon  the  rail- 
road for  a  term  of  years  is  held  not  to 
create  any  restrictions  in  the  free  pursuit 
of  a  business  authorized  by  law  within  the 
meaning  of  an  antitrust  act,  since  sleep- 
ing car  companies  in  general  have  no  right 
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to  demand  that  their  cars  shall  be  run  upon 
the  railroad.     (Tex.)    950. 

An  agreement  by  one  permitted  to  place 
a  structure  on  a  railroad  right  of  way,  as 
part  of  the  consideration  therefor,  to  indem- 
nify the  railroad  company  against  liability 
for  injury  to  the  property  while  upon  or 
about  the  premises,  due  to  the  carelessness 
of  the  railroad  company  or  its  servants,  is 
held  not  to  be  against  public  policy.  (Vt) 
030. 

One  who  has  only  partially  performed  his 
contract  to  install,  for  a  gross  sum,  a  heat- 
ing plant  in  a  building,  to  consist  of  boilers, 
radiators,  and  piping,  at  the  time  the  build- 
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ing  is  destroyed  by  fire  without  the  fault  of 
either  party,  is  held  to  be  obliged  to  bear 
the  loss,  unless  he  shows  that  the  material 
already  in  place  could  not  have  been  re- 
moved for  a  reasonable  sum,  so  that  the 
owner  of  the  building  must  be  regarded  as 
having  accepted  it  as  the  work  progressed. 
(N.  H.)   133. 

The  limitation  of  the  hours  of  labor  per 
day  by  statute  and  department  regulations 
is  held  not  to  entitle  a  laborer  who  volun- 


tract  for  extra  compensation  to  recover 
extra  pay  therefor  from  the  government.  (C. 
C.  A.  9th  C.j   281. 

Infant's  contract. 

An  agreement  by  an  infant  to  submit  his 
cause  to  arbitration  is  held  to  be  voidable. 
(N.  C.)   170. 

Statute  of  frauds. 

A  delivery  and  acceptance  sufficient  to 
satisfy  the  statute  of  frauds  is  held  not  to 
be  effected  by  a  seller  of  tomatoes  in  cans 
giving  the  buyer  two  cans  as  samples,  which 
the  latter  takes  away  with  him,  where  they 
are  not  included  in  the  bulk  of  the  sale. 
(Md.)   321. 

Banks. 

A  bank  which  sends  to  another  bank, 
which  is  its  regular  correspondent,  for  col- 
lection, a  draft  indorsed  for  collection  and 
credit  is  held  to  have  no  right  to  assert  its 
title  against  the  lien  upon  the  proceeds  to 
which  a  third  bank,  to  which  the  draft  is 
forwarded  for  collection,  is  entitled  in  the 
ordinary  course  of  business  to  balance  its 
accounts  against  the  intermediate  bank. 
(Mich.)  615. 

The  right  of  the  drawer  to  claim  the  pro- 
ceeds of  a  bank  draft,  sent  in  payment  of 
goods  sold,  deposited  in  bank,  collected,  and 
placed  to  the  credit  of  the  payee,  because,  to 
get  possession  of  the  property  which  he 
bought,  he  was  compelled  to  pay  a  draft  on 
himself,  which  the  seller  of  the  goods  had 
drawn,  attached  to  the  bill  of  lading,  and 
had  discounted,  is  denied,  although  the 
seller  fraudulently  appropriated  his  draft 
while  leaving  the  one  against  him  outstand- 
ing in  the  hands  of  the  concern  which  dis- 
counted it  with  lien  on  the  property  as  se- 
curity.    (Mdi)   959. 

Bills  and  notes. 

A  notarial  notice  of  protest  of  nonpay- 
ment of  a  note,  addressed  to  an  indorser  as 
if  living,  when  he  is  dead,  is  held  to  be 
good  to  charge  such  indorser's  estate  if  ac- 
tually received  by  his  administrator.  (W. 
Va.)    305. 

Principal  and  agent. 

A  bank  which,  with  knowledge  that  a  per- 
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son  holds  negotiable  paper  simply  as  agent, 
discounts  the  paper  for  the  agent's  own 
benefit,  relying  on  his  statement  that  he 
has  secured  authority  to  discount  the  paper 
for  himself,  is  held  to  act  at  its  peril. 
(W.  Va.)   312. 

Fidelity  bonds. 
Liability  upon  a  fidelity  bond  which  in- 
sures against  loss  through  the  fraud  or  dis- 
honesty of  an  agent  is  held  not  to  cover  fail- 


tarilv  exceeds  that  limit  without  anv  con-    Ure  to  pay  for  g0ods  Purchased  by  a  factor 
tanly  exceeds  that  limit  without  any  con     Qr  broker>  although  the  application  and  let. 

ter    of   advice    stated    that    the    applicant 


wished  the  bond  to  cover  the  liability  of  one 
who  was  engaged  in  an  agency  or  commis- 
sion business,  and  who  desired  a  credit  with 
applicant.     (N.  C.)    167. 

Covenants. 

A  modern  apartment  house  is  held  not  to 
be  within  a  covenant  against  the  erection, 
upon  certain  premises,  of  a  tenement  house, 
which  was  made  at  a  time  when  that  term 
referred  to  the  habitations  of  the  very  poor, 
and  was  associated  in  the  contract  with 
other  things  that  were  obviously  noxious, 
noisome,  or  deleterious.  (N.  Y.)  742. 
Carriers. 

The  refusal  of  the  agent  at  the  interme- 
diate terminal  to  indorse  a  return-trip  tick- 
et, which  indorsement,  according  to  the 
terms  of  the  ticket,  is  necessary  to  validate 
it,  is  held  not  to  be  a  final  breach  of  its 
contract  with  the  carrier,  so  as  to  preclude 
recovery  by  the  passenger  of  any  damages 
that  may  subsequently  accrue;  and,  where 
the  passenger  is  ejected  from  a  train  when 
attempting  to  use  the  ticket,  under  circum- 
stances of  humiliation,  it  is  held  that  he 
may  recover  damages  therefor.     (Tex.)  946. 

An  undertaking  by  a  ticket  agent,  upon 
receiving  money  to  pay  the  passage  of  a 
third  person  from  a  point  on  another  road 
to  the  point  where  the  money 'is  received, 
that  he  will  instruct  the  initial  carrier  to 
deliver  a  ticket  to  the  intending  passenger, 
is  held  not  to  render  his  employer  liable 
for  delay  of  the  initial  carrier  in  complying 
with  the  instructions.     (Ark.)  212. 

The  right  of  a  blind  person  to  transpor- 
tation upon  a  railroad  upon  tender  of  fare, 
without  an  attendant,  is  upheld  if,  as  mat- 
ter of  fact,  he  is  competent  to  travel  alone, 
without  requiring  other  care  than  that 
which  the  law  requires  the  carrier  to  bestow 
upon  all  its  passengers  alike.  (Miss.)  642. 
Sales. 

A  manufacturer  who  sells  goods  by  sam- 
ple is  held  impliedly  to  warrant  that  they 
are  free  from  any  latent  defect  that  cannot 
be  discovered  upon  ordinary  examination 
of  the  sample.     (Kan.)  653. 
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A  statement  by  one  attempting  to  sell  a 
cash  register,  that  its  use  would  save  the 
expense  of  a  bookkeeper  and  one  half  of  one 
clerk's  time,  is  held  to  be  merely  dealer's 
talk,  and,  although  false,  not  ground  for 
rescission  of  the  contract.  (N.  C.)  349. 
Insurance. 

The  institution  of  foreclosure  proceedings 
against  the  real  estate  only  is  held  not  to 
work  a  forfeiture  of  an  insurance  policy 
covering  real  and  personal  property,  which 
provides  that  it  shall  be  forfeited  by  the 
institution  of  foreclosure  proceedings 
against  the  "property  insured."  (Iowa) 
243. 

An  insured  who  accepts  a  policy  incorpo- 
rating the  provisions  of  another  policy  as 
part  of  the  contract  is  held  to  be  bound  by 


such  provisions,  although  the  policy  referred 
to  is  in  possession  of  the  insurer,  and  is 
never  seen  by  the  insured,  who  knows  noth- 
ing of  its  terms.     (C.  C.  A.  9th  C.)   106. 
Landlord  and  tenant. 

See  also  infra,  VII.,  Fixture*. 

The  act  of  the  lessor  of  property  as  a 
site  for  a  saloon  business  in  preventing  the 
acquisition  of  a  necessary  license  by  pro- 
testing against  its  issuance  as  owner  of 
other  property  in  the  block  is  held  not  to 
effect  an  eviction.  (Wash.)  510. 
Reward. 

To  be  entitled  to  a  reward,  it  is  held  that 
one  must  act  with  a  knowledge  of,  and  in 
reliance  on,  it.     (Mo.)  59. 


III.  Corporations   and   Associations. 


Corporations. 

A  corporation  is  held  not  to  be  able  to 
escape  liability  to  the  owner  of  its  regis- 
tered bonds  for  their  value,  where  it  has 
canceled  the  registration  and  made  them 
payable  to  bearer  contrary  to  its  agree- 
ment, by  the  fact  that  its  transfer  agent 
was  deceived  by  the  forgeries  of  the  agent 
of  the  owner,  where  such  agent,  in  dealing 
with  the  bonds,  was  acting  entirely  outside 
of  the  scope  of  his  authority.     (N.  Y.)  787. 

A  surety  company  having  charter  power 
to  finance  other  companies,  and  having  ac- 
tively undertaken  to  do  so  with  respect  to 
a  particular  one  in  whose  success  it  is 
largely  interested,  is  held  to  have  no  right 
to  plead  ultra  vires  in  defense  of  its  liabil- 
ity as  surety  on  a  note  executed  to  obtain 
necessary  funds  for  it,  where  the  payee 
parted  with  his  money  under  the  belief  that 
the  trust  company,  in  placing  its  name  on 
the  note,  was  pursuing  its  known  policy 
with  respect  to  the  maker  thereof.  (Mo.) 
79. 

Foreign  corporations. 

The  right  of  a  nonresident  to  sue  a  foreign 
corporation  doing  business  in  the  state  and 
having  agents  located  therein  is  sustained, 
provided  the  enforcement  of  the  cause  of  ac- 
tion would  not  be  contrary  to  the  laws  and 
policy  of  the  state.     (6a.)  513. 


A  foreign  corporation  doing  business  in 
the  state  is  held  not  to  acquire  a  fixed  resi- 
dence in  the  state,  for  the  purpose  of  suing 
and  being  sued,  by  designating  an  agent 
upon  whom  process  may  be  served,  as  re- 
quired by  the  provisions  of  a  state  statute. 
(Idaho)   691. 

The  law  of  comity  is  held  not  to  require 
the  courts  of  one  state,  which  are  admin- 
istering the  assets  of  an  insolvent  foreign 
corporation,  to  give  effect  to  a  statute  of 
its  domicil  imposing  a  license  tax  upon  it, 
and  making  the  tax  a  preferred  debt  in  case 
of  insolvency.     (N.  C.)   183. 

The  right  of  a  foreign  corporation,  which 
has  complied  with  the  laws  of  the  state  gov- 
erning such  corporations,  and  which  has 
been  regularly  and  continuously  doing  busi- 
ness in  the  state  during  the  entire  period 
required  to  bar  an  action,  and  during  all 
that  time  has  had  an  agent  resident  therein 
upon  whom  process  could  be  served,  to 
avail  itself  of  the  state  statute  of  limita- 
tions, is  sustained.     (N.  D.)    814. 

Benevolent  societies;  by-laws. 

A  by-law  of  a  mutual  benefit  society,  pro- 
viding for  the  expulsion  of  members  for 
defaming  members  of  the  directing  council, 
or  any  member  whatsoever,  for  reasons  con- 
nected with  the  society,  causing  dissensions 
and  disorders  in  the  midst  of  the  associa- 
tion, is  held  to  be  reasonable.     (R.  I.)  188. 


IV.  Torts ;   Negligence;    Injuries. 


Injury  to  servant. 
The  care  required  on  the  part  of  a  mas- 
ter in  providing  and  adopting  methods  for 
thawing  dynamite  is  held  to  be  no  more 
than  ordinary  care,  which  is  such  care  as 
70  L.  R.  A. 


reasonable  and  prudent  men  exercise  under 
like  circumstances.     (Va.)  999. 

A  railroad  company  sending  employees 
out  in  severely  cold  weather  to  clean  the 
track  in  open  country,  remote   from   habi- 


tations,  is  held  to  be  under  no  duty  to  provide 
them  with  food  and  shelter,  or  carry  to  his. 
home  an  employee  whose  feet  have  be<m 
frozen.     (R.    I.)    924. 

A  mason  contractor  is  held  to  owe  no 
duty  to  his  employees  to  inspect  a  stone  re- 
ceived from  the  quarry,  to  ascertain  if  it 
is  free  from  explosives  used  to  blast  it 
from  the  quarry  bed.     (Mass.)  831. 

A  master  who  sends  an  employee  to  re- 
pair switches  on  elevators,  which  requires 
him  to  work  inside  the  wells  in  the  path  of 
cars  at  a  time  when  they  are  in  operation, 
is  held  to  be  liable  for  injuries  to  him,  due 
to  failure  to  use  the  necessary  means  to  give 
him  timely  warning  of  the  approach  of 
cars.     (C.  C.  A.  2d  C.)  765. 

The  owner  of  a  house,  who  engages  a 
person  who  has  occasionally  worked  for  him 
to  cut  a  tree  into  grate  wood  and  pile  it  in 
a  dark  cellar  under  direction  of  the  butler, 
is  held  not  to  be  relieved  from  liability 
for  injuries  caused  by  his  falling  into  a 
hole  in  the  cellar  bottom,  which  was  left 
uncovered  by  the  butler  several  months 
previously,  on  the  ground  that  he  and  the 
butler  are  fellow  servants.     (N.  Y.)  751. 

Negligence,  or  error  of  judgment,  of  a 
competent  foreman  having  authority  to  hire 
and  discharge  the  men,  in  refusing  to  permit 
the  selection  from  a  store  of  rope  of  a  piece 
sufficient  for  the  use  intended,  and  insist- 
ing upon  the  use  of  a  piece  which  proves  to 
be  insufficient,  is  held  not  to  render  the 
master  liable  for  a  resulting  injury  to  a 
workman,  since  the  risk  of  injury  from 
such  fault  is  assumed  by  the  men  as  inci- 
dental to  the  execution  of  the  work  in  its 
details.     (N.  Y.)  725. 

A  railroad  employee  is  held  not  to  assume, 
as  matter  of  law,  the  risk  of  the  impact 
of  the  train  on  which  he  is  riding  with  cans 
on  a  spur  track  upon  which  cars  from  his 
train  are  to  be  placed,  where  more  than  the 
spare  room  has  been  used  by  the  superin- 
tendent for  storage  of  other  cars  without  no- 
tice to  those  in  charge  of  the  train  upon 
which  such  employee  is  riding.  (Mich.) 
000. 

A  car  inspector  and  switchman  are  held 
to  be  fellow  servants,  so  that  a  railroad 
t  company  is  not  liable  for  injury  to  a  switch- 
man by  lumber  loaded  in  a  dangerous  man- 
ner on  a  flat  car,  which  is  permitted  to  go 
forward  after  being  received  from  a  connect- 
ing road,  through  the  negligence  of  a  com- 
petent inspector  furnished  by  it.  (Mich.) 
598. 

A  street  car  company  is  held  to  be  liable 
for  injury  to  an  employee,  caused  by  a  de- 
fect in  a  car,  due  to  the  fact  that,  according 
to  custom,  it  was,  after  inspection,  left 
for  several  hours  of  the  night  in  a  public 
70  L.  R.  A. 
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street  without  any  rule  or  regulation  in- 
tended to  guard  it  from  negligent  or  wanton 
injury.     (Md.)   489. 

A  railroad  company  which  permits  the 
use  upon  its  road  of  a  car  the  coupler  of 
which  is  so  defective  that  it  cannot  be  pre- 
pared for  use  without  going  between  the 
drawbars  of  the  cars,  and  without  the  use  of 
both  hands,  the  exertion  of  considerable 
strength,  and  the  consumption  of  more  than 
the  usual  time,  is  held  to  be  guilty  of  ac- 
tionable negligence,  under  a  statute  making 
it  unlawful  to  permit  the  use  of  cars  which 
cannot  be  coupled  automatically  by  impact, 
without  the  necessity  of  going  between  the 
ends  of  the  cars.     (C.  C.  A.  8th  C.)  264. 

A  mine  owner  is  held  to  be  liable  for  the 
act  of  his  superintendent,  who  has  general 
command  of  the  operation  of  the  mine,  in 
sending  the  engineer  away  from  the  engine 
operating  the  cage  hoist,  and  attempting 
to  operate  it  himself,  knowing  that  he  is 
incompetent  to  do  so,  by  reason  of  which 
employees  ascending  the  shaft  are  injured. 
(Iowa)    256. 

A  corporation  maintaining  poles  to  sup- 
port electric  wires  is  held  to  perform  its 
duty  by  furnishing  pike  poles  for  handling 
such  poles,  of  the  ordinary  kind  and  in  good 
condition;  and  not  to  be  liable  for  an  injury 
to  an  employee  caused  by  the  use  of  a  pole 
upon  which  the  point  has  become  blunted 
or  dull,  so  that  it  can  no  longer  be  relied 
upon  as  a  brace  for  poles  which  are  being 
taken   down.     (Cal.)    214. 

An  electric  light  company,  knowing  that 
employees  of  an  independent  contractor  en- 
gaged upon  work  for  it  are  to  be  employed 
upon  a  staging  in  close  proximity  to  de- 
fective insulated  wires  which  sometimes 
carry  a  dangerous  current,  is  held  to  l>e 
bound  to  use  at  least  ordinary  en  re  to 
protect  them  from  harm  which  may  result 
therefrom,  since  it  owes  them  the  same 
duty  which  it  owes  to  those  who  come  upon 
the  property  by  its  invitation.  (N.  H.) 
119. 

Injury  by  servant. 

The  act  of  a  railroad  employee,  under 
direction  of  his  foreman,  who  has  been 
sent  by  the  general  superintendent  to  erect 
a  snow  fence  upon  private  property  of  an 
abutting  owner,  in  assaulting  an  employee 
of  the  latter,  who  has  been  sent  by  the 
owner  of  the  property  to  remonstrate  against 
the  erection  of  the  fence,  is  held  not  to  be 
within  the  scope  of  his  employment.  (S. 
D.)   731. 

The  act  of  a  servant  of  a  telephone  com- 
pany, charged  with  the  duty  of  setting  poles 
and  stringing  wires  over  a  certain  route,  in 
causing  the  arrest  of  a  landowner  along  the 
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route  to  get  him  out  of  the  way  in  order 
that  poles  may  be  erected  and  wires  strung 
over  his  property  against  his  will,  is  held 
to  render  the  telephone  company  liable. 
(N.  C.)   738. 

The  act  of  a  baggage  master,  who  has 
been  placed  in  charge  of  its  waiting  room, 
in  assisting  in  the  wrongful  arrest  of  a 
passenger  waiting  at  the  station,  is  held 
to  render  the  company  liable,  although  the 
arrest  was  at  the  instance  of  the  city  au- 
thorities, and  not  on  behalf  of  the  rail- 
road company.     (Tex.)  043. 

The  liability  of  a  master  for  the  wanton 
act  of  his  servant  in  killing  a  person  when 
acting  without  the  scope  of  his  employment, 
under  a  statute  giving  a  right  of  action 
against  railroad  companies  for  death  re- 
sulting from  the  negligence  of  the  company 
or  the  unfitness  or  carelessness  of  its  serv- 
ants, is  denied.     (C.  C.  A.  8th  C.)  915. 

An  employee  of  a  railroad  company,  whoso 
duty  it  is  to  operate  a  steam  pump,  and 
who  is  furnished  with  a  railroad  tricycle  to 
procure  the  necessary  fuel  along  the  road, 
who  has  departed  from  his  emjrioyment  by 
going  beyond  the  point  where  he  expected 
to  secure  fuel  on  an  errand  of  his  own,  is 
held  to  resume  the  employment  when  he  be- 
gins to  return  to  that  point,  so  as  to  render 
the  master  liable  for  his  negligent  act  in 
running  down  a  pedestrian  between  the 
point  where  he  turned  about  and  the  point 
where  the  fuel  was  to  be  obtained.  (Miss.) 
627. 
Injury  to  persoH  on  or  near  railroad  track. 

A  railroad  company  which  finds  a  drunk- 
en trespasser,  who  has  to  its  knowledge  re- 
cently, after  being  aroused  from  a  drunken 
stupor,  left  the  train  of  another  company 
at  its  station,  asleep  in  its  switch  yard,  is 
held  to  be  bound  either  to  see  him  safely 
out  of  the  yard,  or  to  exercise  at  least  or- 
dinary care  to  avoid  injuring  him  in  mov- 
ing the  switch  engine  about,  where,  under 
the  circumstances,  it  is  reasonable  to  an- 
ticipate his  presence.     (Ky.)    291. 

An  invitation  to  use  a  railroad  right  oi 
way  as  a  footpath  is  held  not  to  arise  from 
merely  permitting  such  use,  where  a  sign 
is  conspicuously  posted  warning  persons 
not  to  do  so.      (Va.)    1007. 

One  riding  in  a  buggy  upon  the  seat  with 
the  driver  of  the  horse  is  held  to  be  bound 
to  exercise  care,  upon  approaching  a  rail- 
road crossing,  to  determine  whether  or  noi 
a  train  is  approaching;  and  it  is  held  that 
no  recovery  can  be  had  for  his  death  result- 
ing from  a  collision  with  a  train,  where, 
knowing  that  a  train  is  approaching,  he 
joins  with  the  driver  in  testing  the  danger 
of  attempting  to  cross  the  tracks  in  front* 
of  the  train.  (Colo.)  681. 
70  L.  R.  A. 
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Injury  dn  highway. 

Knowledge  of  a  policeman  concerning  a 
defect  in  a  street  is  held  not  to  be  such 
notice  to  the  municipality  as  to  make  it 
responsible  for  damages  resulting  from  the 
defect,  in  the  absence  of  any  statute  or  or- 
dinance charging  policemen  with  the  duty 
of  repairing  or  looking  after  the  streets. 
(Ohio)   841. 

Injury  to  children. 

One  who  leaves  exposed  and  unguarded 
on  his  premises  a  large  quantity  of  dyna- 
mite, knowing  that  children  are  in  the  habit 
of  resorting  there  to  play,  is  held  to  be  lia- 
ble for  the  death  of  a  child,  resulting  from 
the  explosion  of  a  stick  of  dynamite  which 
the  children  had  procured  from  the  premi- 
ses.    (Minn.)  503. 

The  fact  that  building  materials  lying  in 
the  street  may  be  so  arranged  as  to  be  at- 
tractive to  children  as  a  place  for  play,  or 
as  a  resting  place  during  or  after  play,  is 
held  not  to  impose  upon  the  landowner  the 
duty  so  to  arrange  and  maintain  the  ma- 
terials as  to  render  them  safe  for  such  use. 
(N.  J.  L.)    147. 

A  fence  4%  feet  high  around  a  water- 
supply  reservoir  in  a  public  park,  which  is 
constructed  so  that  children  have  to  remove 
their  shoes  to  climb  it,  is  held  to  be  suffi- 
cient to  absolve  the  municipality  from  lia- 
bility for  the  death,  by  drowning  in  the 
reservoir,  of  a  child  eleven  years  old,  who 
has  been  warned  by  public  watchmen  not  to 
go  inside  the  inclosure,  and  driven  out  of  iL 
(Mo.)   65. 

Injury  to  trees  in  highway. 

A  gas  company  which  negligently  permits 
gas  to  escape  from  its  pipes  in  the  highway, 
so  that  it  destroys  shade  trees  in  front  of 
abutting  property,  is  held  to  be  liable  for 
the  injury  thereby  done  to  such  property,  al- 
though the  fee  of  the  street  is  in  the  public 
(N.  Y.)   761. 

Injury  to  property  by  railroad. 

Injury  to  property  near  a  railroad  by  the 
jarring  of  the  earth,  the  casting  thereon  of 
soot  and  cinders,  and  the  emission  of  smoke, 
physically  injuring  it,  is  held  to  be  within 
the  protection  of  a  constitutional  provision 
requiring  compensation  for  property  dam- 
aged for  public  use.  (Wash.)  1018. 
Carriers. 

In  case  of  the  burning  of  cotton  on  a  rail- 
road platform,  in  the  course  of  delivery, 
it  is  held  that  the  carrier  is  bound  to  prove 
the  origin  of  the  fire,  and  that  it  was  pure- 
ly accidental  and  impossible  to  prevent 
(La.)    562. 

It  is  held  not  to  be  negligence,  as  mat 
ter  of  law,  for  a  passenger  who  is  upon 
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seat,  and  becomes  sick  because  of  lack  of 
proper  ventilation  and  tobacco  smoke,  to 
seek  relief  upon  a  platform  when  unable  to 
reach  a  window.     (Mich.)    609. 

Failure  to  equip  a  train  with  tools  usually 
carried  by  trains  for  emergency  use  in  case 
of  a  wreck,  for  want  of  which  a  passenger  is 
not  rescued  as  promptly  as  would  otherwise 
have  been  practicable  from  his  position  in 
the  debris  of  a  wreck,  is  held  to  render  the 
carrier  liable  in  damages  for  such  addi- 
tional suffering,  regardless  of  whether  the 
wreck  itself  was  or  was  not  caused  by  its 
negligence.     (La.)  294. 

Nuisance. 

The  right  to  erect  stock  pens,  or  other  im« 


themselves  would 
constitute  a  nuisance  to  occupants  of  neigh- 
boring property,  is  held  not  to  be  con- 
ferred by  a  statute  giving  railroad  com- 
panies the  right  to  erect  on  their  rights  of 
way  all  necessary  and  convenient  buildings 
and  stations,  fixtures  and  machinery,  for 
the  accommodation  and  use  of  passengers, 
freight,  etc,  or  which  may  be  necessary  for 
the  operation  of  its  railway.  (Tex.)  570. 
Malicious  prosecution. 
When  ithe  facts  upon  which  probable 
cause  for  an  arrest  depends  are  in  dispute, 
it  is  held  that  the  question  of  the  exist- 
ence of  such  cause  must  be  left  to  the  jury 
for  determination  under  proper  instruc- 
tions by  the  court.     (Neb.)   667. 


V.  Property.  Rights;  Mortgages;  Liens;    Trusts. 


Right  to  connect  property  with  sewer. 

A  resolution  adopted  for  the  purpose  of 
reimbursing  a  municipal  corporation  for  the 
cost  of  a  sewer  for  which  it  has  paid,  and 
which  authorizes  any  person  whose  premises 
adjoin,  or  are  on  a  line  with,  the  sewer,  to 
connect  therewith  by  paying  a  certain  sum 
into  the  city  treasury,  is  held  to  include 
property  on  a  parallel  street,  which  is  con- 
nected with  the  sewer  through  a  private 
lateral  which  has  been  laid  in  a  connecting 
street.     (Minn.)   238. 

Homestead. 

A  homestead  entry  of  land,  recognized 
by  the  Land  Office,  is  held  to  entitle  the 
entry  man  to  possession,  and  give  him  a 
right  to  all  that  may  be  growing  on  the 
land,  as  against  one  who  had  acquired  prior 
peaceable  possession  of  the  property  with 
an  intention  of  making  a  homestead  entry  of 
it.     (S.   D.)    799. 

The  right  of  one  in  possession  of  public 
land  under  a  homestead  entry  to  lease  the 
timber  standing  thereon  for  securing  the 
turpentine  is  sustained.     (Miss.)  881. 

Sale  of  the  growing  timber  by  a  home- 
stead settler  on  public  land,  before  he  has 
received  his  patent,  for  the  purpose  of  car- 
rying out  in  good  faith  the  object  of  the 
acquisition  and  enjoyment  of  the  homestead, 
is  held  not  to  be  illegal,  even  though  a 
benefit  should  incidentally  result  to  him 
from  the  sale.     (Ark.)  873. 

Waters. 

The  right  of  a  riparian  owner  to  sell 
water  for  the  irrigation  of  nonriparian  lands 
is  denied.     (Tex.)    964. 

The  doctrine  of  prior  appropriation  of 
water  for  irrigation  purposes  is  held  not  to 
have  existed  in  Kansas  prior  to  the  statute 
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of    1886,    expressly   conferring   suoh   right. 
(Kan.)   971. 

The  right  to  sell  a  water  right  free  from 
the  land  for  which  it  was  appropriated  is 
held  not  to  be  cut  off  by  statutes  requiring 
an  intending  appropriator  to  apply  to  state 
officers  for  a  permit,  and  to  describe  accu- 
rately the  land  on  which  the  water  is  to  be 
used.     (Wyo.)    341. 

An  upper  riparian  owner  is  held  not  to 
be  entitled  to  make  use  of  a  navigable 
stream  by  storing  the  water,  and  letting  it 
down  in  floods,  for  the  purpose  of  flooding 
his  timber  to  market.  (Wash.)  272. 
Wharfage. 

A  wharf  owner  is  held  to  have  no  right 
to  exact  wharfage  from  a  vessel  which,  lying 
in  the  public  navigable  stream  at  an  ad- 
joining wharf,  -merely  overlaps  his  wharf 
at  a  time  when  he  has  no  actual  need  to 
use  it.  (U.  S.  D.  C.  R.  I.)  193. 
Ferry. 

A  merchant  maintaining  a  store  and  store- 
house on  opposite  sides  of  a  river  at  a 
point  where  a  ferry  is  maintained  by  an- 
other person  is  held  to  infringe  the  ferry 
license  by  maintaining  row  boats,  of  which 
he  accords  his  customers  free  use  in  the 
transaction  of  business  with  him,  where  his 
customers  consist  of  the  public  generally, 
and  he  receives  what  is  a  full  equivalent  for 
ferriage  in  the  profits  of  the  sales,  and  his 
acts  clearly  diminish  the  profits  of  the  ferry. 
(Me.)   567. 

License. 

A  railroad  company  which  constructs  a 
siding  or  switch  from  its  road  to  a  manu- 
factory at  the  expense  and  over  the  land  of 
the  latter,  solely  for  its  benefit,  and  under 
a  written  agreement  silent  as  to  the  length 
of  time  it  is  to  remain,  is  held  to  have  no 
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right  to  maintain  the  siding  against  the 
objection  of  the  owner  of  the  manufactory. 
(Ohio)    844. 

Fixtures. 

The  fact  that  a  tenant  is,  summarily 
ejected  from  the  building  for  nonpayment  of 
rent  is  held  not  to  deprive  him  of  his  right 
to  remove  his  trade  fixtures.  (C.  C.  A. 
2d  C.)    756. 

Mortgay  *. 

The  filing  of  a  chattel  mortgage  for 
record  is  held  not  to  impart  constructive 
notice  to  a  commission  merchant  to  whom 
the  mortgaged  property  is  sent  for  sale,  and 
who  sell 3  and  pays  the  proceeds,  less  his 
commission,  to  his  consignor.     (Kan.)   554. 

Powers  of  sale  and  of  substitution  of  trus- 
tee in  a  mortgage  or  deed  of  trust  are  held 
to  be  coupled  with  an  interest,  so  that  they 
are  not  revoked  by  the  death  of  the  grantor. 
(Miss.)   135. 

An  unrecorded  release  of  a  portion  of 
property  covered  by  a  mortgage,  by  the 
holder  of  the  mortgage  to  the  mortgagor,  is 
held  not  to  be  binding  upon  a  subsequent 
assignee  of  the  mortgage  without  notice,  al- 
though the  tract  released  has  been  sold  to 
and  gone  into  the  possession  of  a  railroad 
company,  which  has  occupied  it  as  a  right  of 
way.     (N.  Y.)   768. 

A  claim  for  money  advanced  upon  the 
credit  of  the  vessel  at  the  request  of  the 
owner,  who  is  without  funds  in  a  foreign 
port,  to  enable  the  vessel  to  load  and  con- 
tinue her  voyage,  is  held  to  be  a  maritime 
lien.  (C.  C.  A.  7th  C.)  353. 
Liens. 

Neither  a  legal  transfer  of,  nor  a  lien 


upon,  the  proceeds  of  milk  to  be  delivered 
by  a  producer  to  a  cheese  manufacturer,  is 
held  to  be  effected  by  an  order  directing 
the  latter  to  deliver  to  a  third  person  the 
proceeds  of  all  milk  which  the  producer  shall 
deliver  at  the  factory  in  the  future,  where 
no  contract  exists  requiring  the  delivery  of 
any  milk.     ( Wis. )  338. 

Trusts. 

An  irrevocable  trust  is  held  not  to  be 
established  by  the  deposit  of  one's  own  funds 
in  his  own  name  in  a  savings  bank  in  trust 
for  another,  where  the  depositor  retains 
possession  of  the  deposit  book  and  control 
of  the  deposit,  does  not  notify  the  beneficia- 
ry of  the  act,  and  deals  with  the  account 
as  his  own,  withdrawing  it  entirely  in  his 
lifetime.     (N.  Y.)  711. 

A  trust  in  securities  procured  by  a  father 
in  the  name  of  his  son  for  the  purpose  of 
avoiding  taxation  is  held  to  be  properly 
decreed,  where  the  bill  merely  charges  that 
they  were  taken  in  the  son's  name  without 
liis  knowledge,  but  that  he  afterwards  sur- 
reptitiously took  them  into  his  possession, 
and  refused  to  surrender  them,  while  the 
answer  alleges  an  interest  in  them  under  a 
wili.  so  that  the  fraudulent  purpose  does 
not  appear.     (Vt.)   935. 

That  no  trust  is  created  by  a  conveyance 
of  property  to  a  religious  society  is  held, 
notwithstanding  a  recital  that  it  is  for  the 
purpose  of  aiding  in  the  establishment  of  a 
home  for  indigent  widows  and  orphans,  or 
in  the  promotion  of  any  other  charitable 
or  religious  object,  where  no  trust  is  ex- 
pressed, and  the  habendum  clause  vests  the 
property  absolutely  in  the  society.  (N.  C.) 
160. 


VI.  Civil  Remedies. 


The  interest  given  general  creditors  of 
an  insolvent  estate  by  statutes  providing  for 
its  distribution  is  held  to  be  sufficient  to 
entitle  them,  through  the  administrator,  to 
attack  a  chattel  mortgage  thereon  not  re- 
corded before  the  death  of  the  mortgagor, 
under  a  statute  providing  that  no  mort- 
gage of  personal  property,  where  the  mort- 
gagor retained  actual  possession  thereof, 
is  valid  against  existing  creditors,  unless 
recorded.     (Iowa)  250. 

Recovery  of  money  paid  under  protest. 

Requiring  a  foreign  corporation  to  pay  a 
license  fee  as  a  condition  precedent  to  the 
right  to  do  business  in  the  state,  or  subject 
itself  to  penalties  supposed  to  be  prescribed 
by  a  statute,  is  held  not  to  be  such  compul- 
sion as  will  entitle  it  to  recover  the  amounts 
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paid  in  case  the  statute  is  adjudged  to  be 
unconstitutional.     (S.  D.)   911. 

Joinder  of  causes  of  action. 
When  a  contract  between  two  or  more  per- 
sons on  one  side  and  two  or  more  persons 
on  the  other  creates  a  situation  involving 
presently  or  proximately  separate  righU 
upon  one  side,  each  of  which,  with  a  viola- 
tion thereof  by  the  other  side,  would  con- 
stitute a  complete  ground  of  complaint  for 
judicial  redress,  the  making  of  the  contract 
is  held  to  be  a  "transaction,"  within  the 
meaning  of  a  statute  permitting  the  joinder 
of  causes  of  action  arising  out  of  the  same 
transaction;  and  such  grounds  of  complaint 
are  held  to  be  separate  "causes  of  action 
arising  out  of  the  same  transaction,"  within 
the  meaning  of  the  statute.     (Wis.)  326. 


Equity. 

One  who,  through  an  agent,  conducts  a 
loan  office,  receiving  for  loans  rates  of  inter- 
est which  are  bo  extortionate  as  to  shock  the 
moral  sense  and  be  against  the  public 
policy  of  the  statej  is  held  not  to  be  entitled 
to  the  aid  of  a  court  of  equity  to  compel 
the  agent  to  pay  over  money  received  in 
the  business,  or  to  obtain  possession  of  the 
books,  memoranda,  and  other  property  per- 
taining thereto.  (Miss.)  645. 
Injunction. 

An  injunction  against  drawing  natural 
gas  from  a  natural  reservoir  utilized  for  sup- 
plying the  inhabitants  of  a  municipal  cor- 
poration, merely  for  the  purpose  of  wast- 
ing it  and  injuring  those  who  were  utiliz- 
ing it,  is  held  to  be  property  granted. 
(Ky.)  558. 

Estoppel. 

Where  one  in  possession  -of  property 
under  a  contract  to  purchase  has  taken  an 
assignment  from  the  owner  of  a  right  of 
action  for  the  conversion  of  gravel  thereon, 
it  is  held  that  he  may  be  estopped  by  his 
own  acts  from  prosecuting  the  action,  where 
the  action  is  to  be  for  his  own  benefit  be- 
cause of  an  agreement  that  any  recovery 
shall  be  applied  in  reduction  of  his  indebted- 
ness to  the  true  owner.  (Me.)  574. 
Ejectment. 

A  deed  of  trust  upon  real  estate  is  held 
not  to  be  such  an  outstanding  legal  title 
as   will,   even   after  condition  broken,   but 
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before  entry  or  foreclosure,  defeat  a  recovery 
in  an  action  of  ejectment  for  the  property, 
based  on  titles  held  subject  thereto.  (Mo.) 
94. 

Physical  examinations. 

Judicial   power   to   compel   a  plaint i(T  to 
submit  to  a  physical  examination  is  held 
not  to  exist  at  common  law.     (Mont.)    111. 
Damages. 

The  right  of  a  father  to  recover  from  a 
telegraph  company  for  mental  anguish  in 
witnessing  the  suffering  of  his  child  because 
of  failure  of  the  company  promptly  to  de- 
liver a  telegram  summoning  a  doctor  to  re- 
lieve  him,  is   denied.     (Ky.)    289. 

On  the  question  of  damages  for  con- 
demning a  railroad  right  of  way  across  a 
strip  of  oil-bearing  land,  it  is  held  that 
they  should  not  represent  the  fee  value, 
but  only  the  value  of  the  easement.  (Cal.) 
221. 

Evidence. 

A  physician  of  a  different  school  is  held 
to  be  properly  allowed  to  testify  as  to  the 
correctness  of  the  diagnosis  of  a  case  by  an 
osteopath  as  dislocation  of  the  hip  joint, 
where  the  diagnosis  of  dislocation  and  of 
disease  of  the  joint  is  the  same  in  all 
schools  of  medicines;  though  he  is  not 
competent  to  express  an  opinion  ag  to  the 
correctness  of  the  treatment  given  by  the 
osteopath,  unless  it  appears  that  both 
schools  employ  the  same  treatment  in  such 
cases.     (Mo.)    49. 


VII.  Criminal  Law  and  Practice. 


Acquittal  of  the  larceny  of  a  piano  is  held 
to  bar  a  subsequent  trial  upon  an  indict- 
ment charging  the  same  offense,  committed 
under  the  same  circumstances,  except  that 
the  subject  of  the  theft  is  stated  to  be  an 
auto-electric  piano,  or  autolectra,  instead  of 
a  piano,  as  stated  in  the  first  indictment. 
(App.  D.  C.)   227. 

Homicide    by   police   officer. 

The  right  of  a  police  officer  to  take  life  to 
prevent  the  escape  of  one  whom  he  is  at- 
tempting to  arrest  for  misdemeanor  is  de- 
nied.    (Iowa)   246. 

Extradition. 

It  is  held  that  one  cannot  be  a  fugitive 
from  justice,  subject  to  interstate  rendition, 
unless  he  was  in  the  state  from  which  the 
demand  comes  at  the  time  the  crime  is 
charged  to  have  been  committed.  (Conn.) 
686. 

Contempt. 

The  right  of  a  court,  in  an  action  for 
divorce,  to  punish  a  contempt  in  refusing  to 
pay  alimony  by  striking  the  defendant's 
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answer  from  the  record,  or  refusing  to  per- 
mit him  to  plead  further,  in  a  case  where 
he  has  voluntarily  absented  himself  from 
the  territory  for  the  purpose  of  avoiding 
contempt  proceedings  for  failure  to  pay  such 
alimony,  is  sustained.  (Okla.)  864. 
Fraudulent  use  of  mails. 
One  practising  mental  healing  in  good 
faith  and  without  positive  intent  to  defraud, 
under  the  belief  that  he  has  the  power  to 
effect  cures  in  that  manner,  is  held  not  to 
be  subject  to  conviction  for  a  fraudulent 
use  of  the  United  States  mail  in  sending 
circulars  and  letters  through  it,  and  re- 
ceiving remittances  from  patrons  in  response 
thereto.     (C.  C.  A?  5th  C.)   989. 

Evidence. 
Testimony  given  before  a  coroner's  jury, 
by  one  subsequently  accused  of  the  crime 
then  under  investigation,  is  held  to  be  inad- 
missible at  his  trial,  under  a  constitutional 
provision  that  no  person  shall  be  compelled 
to  testify  against  himself  in  a  criminal 
case.  (Colo.)  33. 
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Arbitration. 

Arbitration  of  infant's  cause  of  action  170 
Banks. 

Right  to  follow  proceeds  of  draft  Into 
payee's  bank  account  because  of  fraud 
or   failure   of   consideration  950 

Bottomry. 

See  Maritime  Liens. 

Contract. 

Effect  of  party's  Ignorance  of  contents 
of  extraneous  paper  upon  attempt  to 
Incorporate  it  into  contract  by  refer- 
ence 106 

Symbolic  delivery  by  sample  to  satisfy 
statute  of  frauds  321 

Validity  of  agreement  to  transfer  fu- 
ture-acquired property  In  considera- 
tion of  maintenance  485 

Corporations. 

Locality  of  jurisdiction  of  state  court 
over  foreign  corporations  691 

Right  of  nonresident  to  sue  foreign  cor- 
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I.  Scope  of  note  513 
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c.  Of  one  foreigner  to  sue  another  517 
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b.  When    found    within    the   Juris- 

diction 530 
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70  L.  R.  A. 


VIII.  c, — continued 

2.  Upon  officers  casually  prea- 

ent  532 

8.  Upon  resident  representa- 
tives 533 

4.  Upon  persons  specially  des- 
ignated 535 

d.  After  leaving  the  jurisdiction      535 
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a.  Generally  63g 

b.  In    litigation   over   internal    af- 

fairs  of   foreign    corporations  539 
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Drains  and  sewers. 

Right  and  duty  to  connect  property  with 
drain  or  sewer  238 

Evidence. 

Admissibility,  on  trial  for  murder,  of 
testimony  of  accused  at  coroner's  in- 
quest : — 

I.  Introduction  33 

II.  Competency 

a.  In  general  33 

b.  Of    testimony    given    before    ar- 
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c.  Of  testimony  given  after  arrest    40 
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d.  For  what  purposes   given,        423 

e.  Who  may  take  425 

f.  Risk  and  interests  425 

g.  For  past  debts,  or  after  oth- 

er credit  426 

h.  Communication   with  owner     427 
1.  Presumptions   and  burden   of 

proof  428 

j.  Rights   of   cargo  429 

k.  Recording  429 

XV.  Respondentia  429 

XVI.  Hypothecation  of  freight  431 

XVII.  Contract  for  ship's  services 

a.  Lien  to  enforce  carriage  con- 

tract 

1.  In  favor  of  cargo  432 

2.  In  favor  of  passenger       433 

3.  Effect       of       "commerce 

clause' '  433 

b.  When  lien  attaches  433 

c.  Contract  to  act  as  agent  435 

d.  Other  contracts  436 
XVIII.  Effect  of  English  statutes 

a.  The  statutes  and  their  inter- 

pretation 436 

b.  Lien   of    master 

1.  For  wages  437 

2.  For   disbursements  438 

c.  Supplies  and  repairs  439 

d.  Advances  439 

e.  Other  liens  439 

Master   and   servant. 

Liability  of  employer  for  acts  of  serv- 
ant  sent   to   commit   trespass,    which 
the  employer  claims  were  in  excess  of 
his  authority : — 
I.  Effect  of  a  trespass  being  an  unlaw- 
ful act,   upon  master's  liability         731 
II.  Effect  of  express  instructions  forbid- 
ding acts  complained  of  731 

III.  Effect  of  acts  committed  being  crim- 

inal, upon  presumption  of  authority 
therefor  732 

IV.  Acts  within  apparent  scope  of  employ- 

ment 

a.  In  general  733 

b.  Excessive  force  735 

c.  Obnoxious    conduct  736 

d.  Conversion   of   property   severed  737 
V.  Acts   outside   apparent   scope   of   em- 
ployment 737 

Duty  of  master  to  Inspect  materials  up- 
on  which  servant  is  to  work  : — 
I.  Master's   duty   to   inspect   materials       831 
II.  Degree  of  care   required  in   inspection 

a.  Ordinary    and    reasonable    care        833 

b.  Ineffective  Inspection  833 

Duty  of  master  to  furnish  protection  to 
servant  whose  work  requires  exposure 
to  cold: — 

I.  In   general  924 

70  L.  R.  A. 


II.  When   master  has   agreed   to  furnish 

protection  926 

III.  Care    after    Injury.  926 

Mortgragre. 

Does  power  of  sale  in  a  mortgage  or 
deed  of  trust  confer  an  Interest  which 
prevents  Its  revocation  by  death  of 
mortgagor : — 

I.  Scope  of  note  135 

II.  Introduction  135 

III.  The   general    rule 

a.  Where   the  mortgagee's  or  trus- 

tee's  interest   is   in   the   thing 
itaelf  A  136 

b.  Where    his    Interest    is   only    in 

the  proceeds  of  the  sale  140 

IV.  Effect   of   statutes    of   administration 

a.  Virtual    extinguishment    of    the 

power  141 

b.  Suspension  of  the  power  145 

Municipal   corporations. 

Power  to  compel  change  of  grade  of  rail- 
way in  street: — 
I.  Scope  850 

II.  The  need  of  legislative  authority       850 

III.  Municipal    police    power    over    rail- 

roads  in   public   streets  851 

IV.  Continuity    of    power    and    obliga- 
tion   respecting   street  grades  852 
V.  General  limitations  on  municipal  ac- 
tion                                                        853 
VI.  Effect    of    provisions    in    the    fran- 

chise  grant  854 

VII.  Effect   of   franchises   given   by    the 

state  855 

VIII.  Remedies  in  the  courts  855 

IX.  Conclusion  856 

Nuisances. 

Statutory  authority  to  commit  nuisance 

will  not  be  presumed: — 
I.  In  general  579 

II.  Grants  of  authority  to  municipal  cor- 
porations 

a.  To   maintain  sewerage  system       580 

b.  To  Improve  streets ;  bridges  584 

c.  Miscellaneous   grants  585 

III.  Grants  of  authority  to  railroad  cor- 

porations 

a.  In  general  585 

b.  To  construct  and  maintain  road 

1.  Embankments;    obstructions 

to  water  courses  and  sur- 
face water;  blasting  586 

2.  Stock  yards  ;  side  tracks  ;  re- 

pair shops;  terminal  facil- 
ities 589 

3.  Smoke  and  noxious  vapors     594 

IV.  Grants   of  authority   to  other   corpo- 

rations 594 

V.  Grants  of  authority  to  Individuals       597 

Postofllce. 

How  far  is  use  of  malls  by   "healers" 
fraudulent  989 
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fiion  of  members,  are  committed  by  the  pub- 
lication of  an  article  by  members  appointed 
upon  a  committee  to  conduct  a  celebration, 
charging  that  they  were  compelled  to  resign 
because  of  unjust  and  stupid  attacks  by 
their  fellow  members,  who  were  incapable 
of  executing  such  an  enterprise,  but,  because 
of  their  illiteracy,  were  compelled  to  com- 
mit the  matter  to  nonmembers;  and  that 
since  the  contemplated  celebration,  because 
of  the  unreasonableness  of  the  majority, 
brings  the  society  to  dishonor,  the  persons 
making  the  publication  do  not  recognize  it. 
Del  Ponte  v.  Societa  Italiana  di  Marconi  ( R. 
I.)  188 

2.  A  by-law  of  a  mutual  benefit  society 
providing  for  the  expulsion  of  members  for 
defaming  members  of  the  directing  council, 
or  any  member  whatsoever,  for  reasons  con- 
nected with  the  society,  causing  dissensions 
and  disorders  in  the  midst  of  the  associa- 
tion, is  reasonable.  Id. 

ASSUMPSIT 

See  also  6anks,  1. 

1.  Requiring  a  foreign  corporation  to 
pay  a  license  fee  as  a  condition  precedent  to 
the  sale  of  its  product  within  the  state,  or 
subject  itself  to  penalties  supposed  to  be 
prescribed  by  a  statute,  is  not  such  com- 
pulsion as  will  entitle  it  to  recover  the 
amounts  paid  in  case  the  statute  is  adjudged 
to  be  unconstitutional.  C.  &  J.  Michel 
Brewing  Co.  v.  State  (S.  D.)  911 

2.  Payment  of  license  fees  by  one  who 
insists  that  the  law  exacting  them  is  uncon- 
stitutional cannot  be  held  to  have  been  made 
under  a  mutual  mistake,  so  that  he  is  not 
entitled  to  recover  them  back  upon  that 
ground  after  the  law  is  declared  to  be  in- 
valid. Id. 

ASSUMPTION  OF  BISK. 

By  Servant,  see  Master  and  Servant, 
16-21. 

BAGGAGE   MASTER. 

Carrier's   Liability   for  Arrest  by,   see 
Carriers,  5. 

BAIL. 

Whether  one  under  arrest  as  an  al- 
leged fugitive  from  justice  shall  be  admitted 
to  bail  pending  appeal  from  an  order  refus- 
ing to  annul  the  warrant  of  arrest,  is  a  mat- 
ing of  judicial  discretion.  Farrell  v.  Haw- 
ley  (Conn.)  686 

BANKS. 

Change  of  Ownership  by  Wife  Deposit- 
ing Husband's  Money  in.  see  Hus- 
band and  Wife,  2.  * 
70  I..  R.  A. 


Creation  of  Trust  by   Deposit   in,  see 
TBU8TS,  5. 

1.  The  proceeds  of  a  bank  draft,  sent  in 
payment  of  goods  sold,  deposited  in  bank, 
collected,  and  placed  to  the  credit  of  payee, 
cannot  be  claimed  by  the  drawer  because,  to 
get  possession  of  the  property  which  he 
bought,  he  was  compelled  to  pay  a  draft  on 
himself  which  the  seller  of  the  goods  had 
drawn,  attached  to  the  bill  of  lading,  and 
had  discounted,  although  the  seller  fraudu- 
lently appropriated  his  draft  while  leaving 
the  one  against  him  outstanding  in  the 
hands  of  the  concern  which  discounted  it 
with  a  lien  on  the  property  as  security.  T. 
S.  Reed  Grocery  Co.  v.  Canton  Nat.  Bank 
(Md.)  059 

Powers  of  oashier. 

2.  A  cashier  of  a  bank  has  no  implied 
power,  merely  by  virtue  of  his  office,  to  re- 
ceive money  for  interest  in  advance  on  a 
note  owned  by  the  bank,  and  agree  to  ex- 
tend the  time  of  payment,  and  thus  dis- 
charge an  indorser  from  liability.  Bank  of 
Ravenswood  v.  Wetzel  (W.  Va.)  305 

Collections. 

9.  A  bank  which  sends  to  another  bank, 
which  is  its  regular  correspondent,  for  col- 
lection, a  draft  indorsed  for  collection  and 
credit,  cannot  assert  its  title  against  the 
lien  upon  the  proceeds  to  which  a  third 
bank,  to  which  the  draft  is  forwarded  for 
collection,  is  entitled  in  the  ordinary  course 
of  business  to  balance  its  account  against 
the  intermediate  bank.  Garrison  v.  Union 
Trust  Co.  (Mich.)  615 

4.  Notice  that  a  draft  is  held  by  its  cor- 
respondent merely  for  collection  is  not  given 
to  a  bank  where  the  indorsements  are  all 
without  restriction,  and  the  draft  is  trans- 
mitted to  it  with  directions  to  collect  and 
credit,  by  the  fact  that  on  the  face  of  the 
draft  are  stamped  the  name  of  the  cor- 
respondent, together  with  the  words  "Col- 
lection No.  4627."  Id. 

5.  Disobedience  of  an  instruction  to  ad- 
vise payment  promptly,  and  return  at  once 
if  not  paid,  by  a  bank  receiving  a  draft  for 
collection,  is  not  shown  by  merely  holding 
the  draft  a  few  days  to  await  the  arrival  of 
the  property  against  which  jt  is  drawn,  in 
accordance  with  a  course  of  dealing  which 
has  existed  between  the  parties.  Id. 

6.  A  bank  has  a  lien  on  drafts  received 
from  a  correspondent  bank  for  collection  and 
credit  for  settlement  of  its  deposit  account 
with  the  latter,  unless  it  has  notice  that  the 
correspondent  was  merely  an  agent  for  col- 
lection, and  not  owner  of  the  draft,  or  un- 
less it  forfeits  its  lien  by  disobedience  of 
instructions.  Id. 

7.  The  fact  that  the  bank  to  which  a 
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draft  has  been  sent  by  a  correspondent  for 
collection  and  credit  has  become  insolvent 
when  it  receives  notice  of  the  collection  from 
a  third  bank,  to  which  the  paper  was  for- 
warded for  that  purpose,  does  not  change 
the  rule  that  the  bank  making  the  collec- 
tion is  entitled  to  a  lien  on  the  proceeds  to 
balance  its  account  with  its  correspondent, 
as  against  the  title  of  the  original  transmit- 
ting bank.  Id. 
Discounts. 

8.  Knowledge  by  a  bank  that  a  person 
holds  negotiable  paper  as  agent  only,  pre- 
cludes the  bank  from  dealing  with  him,  in 
respect  thereto,  on  the  basis  of  title  or  own- 
ership in  him.  Merchants'  &  M.  Nat.  Bank 
v.  Ohio  Valley  Furniture  Co.  ( W.  Va.)  312 

9.  A  bank  which,  with  knowledge  that 
a  person  holds  negotiable  paper  simply  as 
agent,  discounts  the  paper  for  the  agent's 
own  benefit,  relying  on  his  statement  that 
he  has  secured  authority  to  discount  the  pa- 
per for  himself,  acts  at  its  peril.  Id. 

10.  A  bank  discounting  negotiable  paper, 
with  knowledge  that  the  person  from  whom 
it  is  taken  holds  it  as  agent  only,  is  bound 
to  ascertain  the  extent  of  the  authority  of 
the  agent:  but,  in  the  absence  of  knowledge 
of  any  limitation  upon  the  authority  ap- 
parently conferred  by  the  principal,  it  may 
rely  upon  such  apparent  authority.  Id. 

Notes  and  Briefs. 

Banks;  authority  of  officers  of;  bank  not 
bound  by  acts  of  cashier  in  excess  of  his  au- 
thority; power  of  cashier  to  receive  money 
for  interest  in  advance  on  note  owned  by 
bank,  and  to  agree  to  extend  time  of  pay- 
ment; persons  dealing  with  cashier  charge- 
able with  knowledge  as  to  extent  of  his 
authority;  cashier  has  no  implied  authority 
to  release  a  surety;  power  of  cashier  to  in- 
dorse or  transfer  negotiable  notes  belonging 
to  bank;  confirmation  of  cashier's  act  by 
bank;  effect  of  restrictions  on  general  au- 
thority of  agent,  unknown  to  persons  deal- 
ing with  him.  306 

Discount  by  bank  of  negotiable  paper  held 
by  agent,  for  personal  benefit  of  agent.    313 

Lien  on  draft  received  from  correspondent 
bank  for  collection  and  credit,  for  settle- 
ment of  its  deposit  account  with  latter ;  lien 
on  property  of  customer  to  secure  payment 
of  customer's  debt  to  itself;  bank  which 
sends  to  a  regular  correspondent  draft  for 
collection  and  credit  is  a  general  creditor  of 
collecting  bank;  no  right  to  return  of  spe- 
cific amount  collected;  receipt  by  insolvent 
bank  of  deposit;  right  of  creditor  of  insol- 
vent bank  to  preference.  615 

Burden  of  proof  to  show  trust.  712 

Right  to  follow  proceeds  of  draft  into 
70  L.  R.  A. 


payee's  bank  account  because  of'  fraud  or 
failure  of  consideration.  959 

Attachment  of  funds  on  deposit  in  bank; 
right  of  bank  to  appropriate  funds  to  pay- 
ment of  debt  due  itself;  where  debt'  was 
contracted  before,  but  did  not  fall  due  un- 
til after,  levying  of  attachment.  960 

BENEVOLENT   SOCIETIES. 

See  also  Associations. 

Notes  and  Briefs. 

Benevolent  societies;  right  to  expel  mem- 
ber for  slander  or  libel  of  fellow  members; 
validity  of  by-law  providing  for  expulsion 
for  such  reason;  what  constitutes  defama- 
tion within  meaning  of  by-law.  189 

BEST  EVIDENCE. 

See  Evidence,  10. 

BILLBOARD. 

Judicial  Notice  as  to,  see  Evidence,  2. 
Unreasonable   License    Fees   for   Main- 
taining, see  License,  2. 

1.  The  power  to  regulate  billboards  erect- 
ed on  private  property  is  conferred  on  a 
municipal  corporation  by  charter  authority 
to  pass  and  enforce  all  necessary  police  or- 
dinances, and  to  declare  what  shall  be  nui- 
sances and  abate  the  same,  although  a  sep- 
arate section  of  the  act  deals  with  signs,  em- 
powering the  city  to  regulate  and  prevent 
their  use  on  the  streets  and  public  places  of 
the  city.     Chicago  v.  Gunning  System  (111.) 

230 

2.  Forbidding  the  erection  of  billboards 
upon  private  property  located  on  a  boule- 
vard or  pleasure  drive,  or  in  any  street 
where  three  fourths  of  the  buildings  are 
devoted  to  residential  purposes,  without  the 
consent  in  writing  of  at  least  three  fourths 
of  the  resident  property  owners  on  both 
sides  of  the  street  in  the  block,  is  unrea- 
sonable. Id. 

3.  An  attempt  to  prohibit  the  owner  of 
a  lot  in  a  remote,  sparsely  settled  part  of  a 
city  from  erecting  a  sign  or  billboard  there, 
except  of  iron,  is  unreasonable  and  oppres- 
sive. Id. 

Notes  and  Briefs. 

Billboards;  municipal  regulation  of;  con- 
clusiveness of  determination  of  city  coun- 
cils that  billboards  are  nuisances;  reason- 
ableness of  ordinance;  effect  of  invalidity 
of  certain  provisions;  uniformity  of  opera- 
tion of  ordinance.  232 


BILL  OF  EXCEPTIONS. 

See  Appeal  and  Ebbob,  3,  4. 
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BILLS  AND  NOTES. 

Power  of  Bank  Cashier  to  Discharge 
Indorser  from  Liability,  see  Banks, 
2. 

Right  to  Plead  Ultra  Vires  as  De- 
fense to,  see  Corporations,  1. 

Irregular  indorsement. 

1.  A  stranger  to  a  note  who  places  his 
name  upon  it  before  delivery,  to  give  it 
credit  with  the  payee,  is  prima  facie  liable 
as  a  comaker.  First  Nat.  Bank  v.  Guardian 
Trust  Co.  (Mo.)  79 

2.  That  one  who  places  his  name  on  a 
note  before  delivery  to  give  it  credit  with 
the  payee  is  to  be  held  merely  as  a  surety 
is  not  shown  by  the  fact  that  the  note  was 
duly  protested,  and  that  one  count  in  the 
complaint  against  him  proceeds  upon  the 
theory  that  he  is  an  indorser.  Id. 
Notice  of  protest. 

Necessity  of  Denying  Averment  of  Giv- 
ing, see  Pleading,  6. 

3.  A  notarial  notice  of  protest  for  non- 
payment of  a  note,  addressed  to  an  indorser 
as  if  living,  when  the'  indorser  is  dead,  if 
actually  received  by  his  administrator,  is 
good  to  charge  such  indorser's  estate.  Bank 
of  Ravenswood  v.  Wetzel  ( W.  Va.)  305 
Bona   fide    purchaser. 

See  also  Banks,  1,  8-10. 

4.  One  who  has  destroyed  his  prima  facie 
title  to  negotiable  paper,  arising  from  the 
fact  of  possession,  by  admitting  that  he  has 
no  title,  cannot  restore  it  by  a  mere  verbal 
claim  that  he  has  since  obtained  title  or  the 
right  to  discount  the  paper  for  his  own 
benefit;  and  a  purchaser  who  is  put  on  in- 
quiry by  sufficient  knowledge  cannot  rely  up- 
on information  imparted  by  one  whose  in- 
terest it  is  to  deceive  him.  Merchants'  & 
M.  Nat.  Bank  v.  Ohio  Valley  Furniture  Co. 
(W.  Va.)  312 

5.  An  agent  having  in  his  possession  for 
discount,  sale,  safekeeping,  or  other  pur- 
poses, on  behalf  of  his  principal,  bills,  notes, 
or  other  paper  belonging  to  his  principal, 
indorsed  in  blank  or  in  such  other  form  as 
to  permit  transfer  of  title  thereto  by  mere 
delivery,  may  be  regarded,  by  strangers  hav- 
ing no  notice  of  the  agency  or  the  capacity 
in  which  such  paper  is  held,  as  the  owner 
thereof,  and  dealt  with  accordingly  in  re- 
spect to  it.  Id. 

6.  If  the  holder  of  negotiable  paper  in- 
forms a  person  intending  to  purchase  it  that 
he  has  no  title  to  it,  or  that  he  holds  it  in 
the  capacity  of  agent  for  the  maker  or  other 
party  to  it,  and  afterwards  a  sale  of  the 
paper  is  effected  between  the  parties,  the 
'purchaser  takes  it  subject  to  the  equities 

existing  between  the  antecedent  parties. 

Id. 
70  L.  R.  A. 


7.  In  the  absence  of  actual  or  construct- 
ive notice  of  defect  of  title,  fraud,  or  other 
circumstance  which  would  vitiate  the  title, 
a  purchaser  of  negotiable  paper  before  ma- 
turity, for  a  valuable  consideration,  is  un- 
der no  duty  to  make  inquiry  as  to  how  the 
holder  acquired  it.  Id. 

8.  A  party  who  takes  negotiable  paper 
before  maturity,  for  a  valuable  considera- 
tion, without  knowledge  of  defect  of  title, 
and  in  good  faith,  obtains  indefeasible  title 
thereto,  although  at  the  time  of  the  pur- 
chase he  has  knowledge  of  circumstances 
which  are  sufficient  to  excite,  in  the  mind 
of  a  prudent  man,  a  suspicion  of  want  or  de- 
fect of  title,  and  is  grossly  negligent  in  tak 
ing  it.  Id. 

Notes  and  Briefs. 

Bills  and  notes;  presumption  that  stran- 
ger to  note  who  placed  name  on  back  there- 
of is  maker;  right  to  rebut  presumption; 
accommodation  indorser;  right  to  plead  ul- 
tra vires  as  defense;  knowledge  by  person 
accepting  note  that  it  was  indorsed  merely 
as  accommodation;  agreement  that  party 
should  be  indorser  only,  and  not  maker: 
right  of  surety  company  to  execute  note  to 
aid  in  financing  other  company.  86 

Notice  of  protest  of  note  addressed  to  in- 
dorser as  if  living;  sufficiency  to  bind  es- 
tate where  indorser  is  dead;  power  of  cash- 
ier of  bank  to  indorse  or  transfer  negotiable 
notes  belonging  to  bank.  300 

Right  of  purchaser  of  negotiable  paper 
with  notice  that  authority  of  seller  is  limit- 
ed; purchase  of  note  under  circumstances 
to  excite  suspicion;  duty  of  purchaser  of 
negotiable  paper  to  inquire  as  to  title  of 
holder.  313 

BUND. 

Carrier's  Duty  to  Accept  Blind  Person 
as  Passenger,  see  Carriers,  7-9. 

BONA  FIDE  PURCHASER. 

Of  Negotiable  Paper,  see  Bills  and 
Notes,  4-8. 

Of  Real  Estate,  see  Vendor  and  Pur- 
chaser. 

BONDS. 

Stockbroker's  Liability  in  Case  of  For- 
gery of,  see  Brokers. 

Corporate  Liability  to  Owner  of  Regis- 
tered Bonds,  see  Corporations,  3. 

Issuance  of,  for  Benefit  of  Drainage 
District,  see  Counties. 

1.  Liability  upon  a  fidelity  bond  which 
insures  against  loss  through  the  fraud  or 
dishonesty  of  an  agent  cannot  be  extended 
to  cover  failure  to  pay  for  goods  purchased 
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by  a  factor  or  broker,  although  the  appli- 
cation and  letter  of  advice  stated  that  appli- 
cant wished  the  bond  to  cover  the  liability 
of  one  who  was  engaged  in  an  agency  or 
commission  business,  and  who  desired  a 
credit  with  applicant.  Orion  Knitting 
Mills  v.  United  States  Fidelity  &  G.  Co. 
(N.  C.)  167 

2.  Payment  of  the  proceeds  of  regis- 
tered bonds  belonging  to  a  corporation,  to 
its  treasurer,  who  has  no  authority  to  sell 
or  transfer  its  securities,  but  who  has  taken 
them  from  the  corporation's  vault  for  the 
purpose  of  misappropriating  them,  is*  made 
in  his  character  of  thief,  and  cannot  be  re- 
garded as  having  been  made  to  the  corpora- 
tion, so  as  to  prevent  its  recovery  of  the 
value  of  the  bonds  from  those  into  whose 
hands  they  are  traced;  and  the  fact  that 
the  parties  dealing  with  him  were  deceived 
as  to  the  character  in  which  he  acted  is  im- 
material. Jennie  Clarkson  Home  for 
Children  v.  Missouri,  K.  &  T.  R.  Co.  (N. 
Y.)  787 

Notes  and  Briefs. 

Bonds;  insuring  against  fraud  or  dis- 
honesty of  an  agent ;  extension  to  cover  fail- 
ure to  pay  for  goods  purchased  by  factor  or 
broker;  failure  to  give  notice  of  loss.        168 

Of  administrator;  defect  in,  for  want  of 
proper  sureties.  258 

BOTTOMRY. 

See  Maritime  Liens. 

BOULEVARD. 

Forbidding  Erection  of  Billboard  on 
Private  Property  Facing,  see  Bill- 
boabd,  2. 

BOUNDARIES. 

Of  Government  Subdivisions,  Determi- 
nation by,  as  to  What  Land  is  Ri- 
parian, see  Waters,  13. 

The  title  and  legal  possession  of  the 
owner  or  occupant  of  lands  abutting  upon  a 
street  presumably  extend  to  the  middle  of 
the  street,  in  the  absence  of  anything  to 
show  the  contrary.  Friedman  v.  Snare  & 
T.  Co.   (N.  J.  Err.  &  App.)  147 

BRIDGES. 

Carrier's  Liability  for  Injury  to  Pas- 
senger by  Collapse  of,  see  Car- 
riers, 3. 

Invitation  to  Public  to  Use,  see  Rail- 
roads, 8. 

BROKERS. 

First  Raising  on  Appeal  Question  as  to 
Form  of  Action  against,  see  Ap- 
peal and  Error,  8. 

1.  A  stockbroker  who  assists  the  treas- 
70  L.  R.  A. 


urer  of  a  corporation  owning  registered 
bonds  to  secure  a  cancelation  of  the  registry 
and  dispose  of  the  bonds  in  the  market,  tak- 
ing possession  of  them  and  acting  as  broker 
for  the  purpose  of  the  transfer,  which  re- 
sults in  misappropriation  of  the  proceeds, 
is  liable  to  the  corporation  for  their  value, 
notwithstanding  he  was  deceived  into  ren- 
dering such  assistance  by  the  treasurer's 
forgeries  and  misrepresentations.  Jennie 
Clarkson  Home  for  Children  v.  Missouri,  K. 
&  T.  R.  Co.  (N.  Y.)  787 

2.  A  member  of  a  stock  exchange,  who 
witnesses  the  signature  of  an  officer  of  a 
corporation  to  a  power  of  attorney  for  the 
transfer  of  securities  belonging  to  it,  and 
demands  their  transfer  thereon,  guarantees 
that  the  officer  has  authority  to  execute 
such  power,  under  a  rule  of  the  exchange 
that  an  indorsement  by  a  member  of  the 
exchange  on  a  certificate  is  considered  a 
guaranty  of  the  correctness  of  the  party  in 
whose  name  the  stock  stands,  so  that  he  will 
be  liable  to  make  good  any  loss  to  persons 
acting  upon  the  faith  of  the  signature,  who 
are  injured  by  reason  of  want  of  authority 
on  the  part  of  the  officer  to  sign  the  cor- 
porate name.  Id. 

BUILDINGS. 

Restrictions  as  to,  see  Covenant. 

Requiring  Substitution  of  Water 
Closets  for  School  Sinks  in,  see 
Constitutional  Law,  2,  10;  Emi 
nent  Domain,  12. 

See  also  Fixtures. 

The  full  market  value  of  the  property 
and  not  the  value  above  encumbrances, 
should  be  taken  into  consideration  in  es- 
timating the  reasonableness  of  a  proposed 
outlay  to  which  a  property  owner  will  be 
subjected  in  complying  with  the  require- 
ments of  a  statute  enacted  for  the  promo- 
tion of  the  public  health.  Tenement  House 
Department  v.  Moeschen    (N.  Y.)  704 

i 

BULK. 

Sale  of  Mortgaged  Property  in,  see 
Mortgage,  3. 

BURDEN  OF  PROOF. 

See  Evidence,  3-9. 

BY-LAWS. 

Of  Association,  see  Associations. 

CANCELATION. 

Of  Registry   on   Corporate   Bonds,   see 

Brokers,  1. 
Of  Gas  Lease,  see  Mines. 

CARCASSES. 

Municipal  Authority  over,  see  Mu- 
nicipal Corporations,   3,  4. 
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Carriers. 


CARRIERS. 

When  Interstate  Character  of  Trans- 
portation Terminated,  see  Com- 
merce, 1. 

Contract  between  Railroad  and  Sleep- 
ing Car  Company  Creating  Mo- 
nopoly, see  Conspiracy. 

Revocability  of  License  to  Maintain 
Siding,  see  License,   1. 

Duty  towards  Servant  as  to  Couplers, 
see  Master  and  Servant,  7-9. 

Liability  for  Wanton  Homicide  by  Sta- 
tion Agent,  see  Master  and  Serv- 
ant, 42. 

Duty  and  liability  toward  passenger 
generally. 

1.  A  passenger  who,  without  protest, 
obeys  the  directions  of  a  porter  to  ride  in 
the  smoking  car,  cannot  hold  the  carrier 
liable  for  the  discomfort  thereby  caused  to 
him,  although  his  ticket  entitles  him  to 
first-class  passage.  Brezewitz  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  (Ark.)  212 

2.  An  undertaking  by  a  ticket  agent,  up- 
on receiving  money  to  pay  the  passage  of  a 
third  person  from  a  point  an  another  road 
to  the  point  where  the  money  is  received, 
that  he  will  instruct  the  initial  carrier  to 
deliver  a  ticket  to  the  intending  passenger, 
will  not  render  his  employer  liaise  for  de- 
lay of  the  initial  carrier  in  complying  with 
.the  instructions.  Id. 

3.  A  railroad  company  will  be  held  re- 
sponsible for  injury  to  a  passenger  result- 
ing from  the  collapse  of  one  of  its  bridges, 
unless  it  can  show  that  the  bridge  was  as 
safe  as  the  highest  degree  of  practical  care 
and  skill  could  make  a  bridge  of  that  class, 
and  that,  to  the  fullest  extent  that  the  high- 
est degree  of  care  and  foresight  could  sug- 
gest, such  bridge  was  inspected  for  discov- 
ering and  remedying  any  defects  that  might 
have  developed  in  it  from  the  operation  of 
the  road  or  other  causes;  and,  in  case  the 
defect  was  latent  in  the  materials,  then  that 
the  materials  were  thoroughly  tested  be- 
fore being  put  in  position.  Jackson  v. 
Natchez  &  W.  R.  Co.   (La.)  294 

4.  The  failure  to  equip  a  train  with  the 
tools  usually  carried  by  trains  for  emer- 
gency use  in  case  of  a  wreck  is  negligence; 
and  where,  for  want  of  such  tool,  a  pas- 
senger is  not  rescued  as  promptly  as  would 
otherwise  have  been  practicable  from  his 
position  in  the  dtbris  of  a  wreck,  the  rail- 
road company  will  be  held  responsible  in 
damages  for  such  additional  sufferings,  re- 
gardless of  whether  the  wreck  itself  is  or  is 
not  caused  by  its  negligence.  Id. 

5.  A  railroad  company  is  liable  for  the 
act  of  its  baggage  master,  who  has  been 
placed  in  charge  of  its  waiting  room,  in  as- 
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sisting  in  the  wrongful  arrest  of  a  passenger 
waiting  at  the  station  for  a  train,  although 
the  arrest  was  at  the  instance  of  the  city 
authorities,  and  not  on  behalf  of  the  rail- 
road company;  since  it  was  the  duty  of  the 
railroad  company,  and  its  servants  to  whom 
the  care  of  passengers  was  committed,  to 
refrain  from  committing  wrongful  acts 
toward  them.  Texas  M.  R.  Co.  v.  Dean 
(Tex.)  943 

Ejection  of  passenger. 

6.  The  refusal  of  the  agent  at  the  inter- 
mediate terminal  to  indorse  return  trip 
ticket"  which  indorsement,  according  to  the 
terms  of  the  ticket,  is  necessary  to  validate 
it,  "because  his  instructions  were  different," 
is  not  a  final  breach  of  its  contract,  by  the 
carrier  so  as  to  preclude  recovery  by  the 
passenger  of  any  damages  that  may  subse- 
quently accrue;  therefore,  in  case  he  is 
ejected  from  a  train  when  attempting  to  use 
the'  ticket,  under  circumstances  of  humilia- 
tion, he  may  recover  damages  therefor. 
Texas  &  P.  R.  Co.  v.  Payne  (Tex.)  946 
Dnty  as  to  accepting  blind  passenger. 

7.  A  blind  person  is  entitled  to  trans- 
portation upon  a  railroad  upon  tender  of 
fare,  without  an  attendant,  if,  as  matter  of 
fact,  he  is  competent  to  travel  alone  with- 
out requiring  other  care  than  that  which  the 
law  requires  the  carrier  to  bestow  upon  all 
its  passengers  alike.  Illinois  C.  R.  Co.  v. 
Smith  (Miss.)  642 

8.  A  carrier  iz  liable  in  damages  for  re- 
fusal to  accept  as  a  passenger  a  blind  per- 
son who  tenders  fare  and  brings  to  the  car- 
rier's notice  proof  of  capacity  to  travel  with- 
out requiring  more  care  from  the  carrier 
than  the  law  requires  it  to  bestow  upon  all 
passengers  alike.  Id. 

9.  A  carrier  cannot  be  held  liable  for 
failure  to  receive  as  a  passenger  an  unat- 
tended blind  person,  in  the  absence  of  any 
notice  to  it  or  knowledge  on  its  part  of  his 
competency  to  travel  unattended.  Id. 
Contributory  negligence  of  passenger. 

10.  It  is  not  negligence,  as  matter  of  law, 
for  a  passenger  who  is  upon  a  train  so 
crowded  that  he  cannot  find  a  seat,  and  be- 
comes sick  because  of  lack  of  proper  ventila- 
tion and  tobacco  smoke,  to  seek  relief  upon 
the  platform  when  unable  to  reach  a  win- 
dow. Morgan  v.  Lake  Shore  &  M.  S.  R. 
Co.  (Mich.)  609 

11.  Excursionists  have  the  right  to  re- 
turn home  on  the  train  by  which  they  are 
taken  out,  and  if,  owing  to  the  crowded  con- 
dition of  the  train,  they  can  secure  no  safer 
position  than  the  platforms,  it  is  not  neg- 
ligence on  their  part  to  ride  thereon.  Jack- 
son v.  Natchez  &  W.  R.  Co.  (La.)  294 
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Bitty  and  liability  as  to  freight. 

12.  While  common  carriers  are  not  con- 
sidered, under  the  provision  of  the  Civil 
Code  of  Louisiana,  as  insurers  against  loss 
or  damage  by  fire,  they  are  liable  "unless 
they  can  prove  that  such  loss  or  damage  has 
been  occasioned  by  accidental  and  uncon- 
trollable events."  Lehman,  Stern,  &  Co.  v. 
Morgan's  L.  &  T.  R.  &  S.  S.  Co.  (La.)     562 

13.  Where  cotton  on  a  railroad  platform, 
in  course  of  delivery,  is  damaged  by  fire, 
the  carrier  in  order  to  escape  liability  must 
prove  that  the  fire  was  purely  accidental 
and  impossible  to  prevent;  and,  in  the  ab- 
sence of  proof  of  the  origin  of  the  fire,  the 
loss  will  be  imputed  to  the  fault  of  the 
carrier.  Id. 

Notes  and  Briefs. 

Carriers;  reasonableness  of  rule  setting 
aside  car  for  exclusive  use  of  ladies  and 
gentlemen  accompanied  by  ladies;  duty  of 
carrier  toward  sick  passenger;  undertaking 
by  ticket  agent  receiving  money  to  pay 
passage  of  third  person  from  point  on  other 
road  to  instruct  initial  carrier  to  deliver 
ticket  to  intending  passenger;  liability  of 
agent's  employer  for  delay  of  initial  carrier 
in  complying  with   instructions.  213 

Duty  of  passenger  to  exercise  ordinary 
care  for  his  safety;  what  constitutes  want 
of  ordinary  care;  negligence  in  riding  on 
platform;  presumption  of  negligence  from 
fact  o*f  injury  to  passenger.  295 

Negligence  of  passenger  in  riding  on  plat- 
form. 609 

Liability  for  act  of  servant  in  assisting 
in  wrongful  arrest  of  passenger;  where  ar- 
rest was  made  at  instance  of  city  authori- 
ties, and  not  on  behalf  of  carrier.  944 

Refusal  of  agent  to  indorse  return-trip 
ticket;  ejection  of  passenger  when  subse- 
quently attempting  to  use  ticket;  contrib- 
utory negligence  in  attempting  to  use  tick- 
et. 947 

Liability  for  loss  by  fire  of  property  in 
course  of  transportation;   under  civil  law. 

562 

CARS. 

Contract  for  Use  of,  as  Monopoly,  see 
Conspiracy. 

CASHIER. 

Powers  of,  see  Banks,  2. 

CHARITIES. 

Forgery    of    Registered    Securities    by 
Treasurer    of    Charitable    Corpora- 
tion, see  Corporations,  2. 
Creation     of     CharitaBle     Trust,     see 
Trusts,  1-3. 
70  L.  R.  A. 


CHASTITY. 

Right  to  Cross-Examine  Plaintiff  as  to, 
see  Witnesses. 

CHATTEL  MORTGAGE. 

See  Mortgage,  4,  5. 

CHRISTIAN  SCIENCE. 

Right  to  Practise,  see  Physicians  and 
Surgeons,  1,  2. 

A  statute  making  the  giving  of  Chris- 
tian Science  treatment  for  a  fee  a  misde- 
meanor is  not  an  interference  with  the 
rights  of  conscience  and  of  worship,  con- 
served by  Ohio  Bill  of  Rights,  §  7,  and  is 
not,  on  that  ground,  unconstitutional. 
State  v.  Marble  (Ohio)  835 

Notes  and  Briefs. 

Christian  Science;  practice  of,  as  practice 
of  medicine;  validity  of  statute  forbidding 
treatment  by.  835 

CIVIL.  AUTHORITY. 

Nonliability  for  Loss  of  Property  by  Or- 
der of,  see  Insurance,  5,  6. 

COLLECTIONS. 

By  Bank,  see  Banks,  3-7. 

COMITY. 

See  Conflict  of  Laws,  3. 

Notes  and  Briefs. 

Comity;  duty  of  courts,  under  rules  of 
comity,  to  place  same  construction  on  stat- 
ute of  other  state  as  does  the  court  of  sucli 
other  state.  185 

COMMERCE. 

1.  The  interstate  character  of  the  trans- 
portation of  a  car  load  of  material  by  rail 
from  one  state  to  another  is  not  terminated 
when  the  car  reaches  the  town  of  its  des- 
tination, if  it  has  not  been  placed  where  it 
is  to  be  unloaded.  Chicago,  M.  &  St.  P.  R. 
Co.  v.  Voelker   (C.  C.  App.  8th  C.)         264 

2.  The  commerce  clause  of  the  Federal 
Constitution  is  not  violated  by  a  provision 
of  a  state  statute  forbidding  the  bringing 
of  an  action  for  the  price  of  liquors  sold  in 
another  state,  to  be  resold  in  violation  of 
the  laws  of  the  state  where  the  statute  was 
passed.     Corbin  v.  Houlehan   (Me.)         568 

Notes  and  Briefs. 

Commerce;  interstate;  when  car  is  used 
in;    meaning   of   term   "commerce."         266 

COMMISSION  MERCHANTS. 

See  Factors. 
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COMMON  LAW. 

As  to  Riparian  Rights,  see  Waters,  6,  7. 

Notes  and  Briefs. 

Common  law;  right  to  hold  inapplicable 
to  particular  locality  of  state;  common-law 
doctrine  of  riparian  rights;  adoption  of,  in 
Kansas.  971 

CONFIDENTIAL    COMMUNICA- 
TIONS. 

To  Physician,  see  Evidence,  17. 

CONFLICT  OF  LAWS. 

See  also  Commerce,  2. 

1.  A  contract  which  violates  the  positive 
legislation,  or  the  established  public  policy, 
of  the  state  of  the  forum,  will  not  be  en- 
forced in  that  state,  although  perfectly  val- 
id and  legal  according  to  the  laws  of  the 
state  or  country  where  it  is  made.  Corbin 
v.  Houlehan   (Me.)  568 

2.  One  who,  in  addition  to  selling  liq- 
uors in  one  state  to  a  resident  of  another  one 
who  intends  to  resell  them  there  in  viola- 
tion of  the  law,  does  some  act  in  furtherance 
of  the  illegal  purpose,  cannot  resort  to  the 
courts  of  the  latter  state  to  enforce  payment 
therefor.  Id. 

3.  The  law  of  comity  does  not  require 
the  courts  of  one  state,  which  are  adminis- 
tering the  assets  of  an  insolvent  foreign 
corporation,  to  give  effect  to  a  statute  of 
its  domicil  imposing  a  license  tax  upon  it, 
and  making  the  tax  a  preferred  debt  in  case 
of  insolvency.  J.  A.  Holshouser  Co.  v. 
Gold  Hill  Copper  Co.    (N.  C.)  183 

CONNECTING    CARRIERS. 

See  Carriers,  2. 

CONSCIENCE. 

Prohibition  against  Giving  Christian 
Science  Treatment  as  Interference 
with  .Rights  of,  see  Christian 
Science. 

CONSENT. 

By  City  to  Construction  of  Street  Rail- 
way, see  Municipal  Corporations, 
2. 

CONSEQUENTIAL  INJURIES. 

Right  to  Recover  for,  see  Eminent  Do- 
main, 14-16. 

CONSPIRACY. 

1.  A  contract  between  a  railroad  and 
a  sleeping  car  company  for  the  use  of  the 
cars  upon  the  road,  which  requires  the  for- 
mer  to  pay  a  certain  mileage  per  car  in  case 
the  revenue  of  each  car  should  be  below  a 
7C  L.  R.  A. 


specified  amount  per  year,  does  not  affect 
or  tend  to  affect  transportation  or  charges 
therefor  within  the  meaning  of  antitrust 
law,  where  the  railroad  has  no  control  over 
the  cars,  and  any  increase  of  charges  by  the 
sleeping  car  company  would  tend  to  deprive 
it  of  the  mileage  provided  in  the  contract. 
Fort  Worth  &  D.  C  R.  Co.  v.  State  (Tex.) 

950 

2.  A  contract  by  which  a  railroad  com- 
pany gives  a  sleeping  car  company  the  ex- 
clusive right  to  run  its  cars  upon  the  rail- 
road for  a  term  of  years  does  not  create  any 
restrictions  in  the  free  pursuit  of  a  business 
authorized  by  law,  within  the  meaning  of 
an  antitrust  act,  since  sleeping  car  compa- 
nies in  general  have  no  right  to  demand  that 
their  cars  shall  be  run  upon  the  railroad.  Id. 
3.  A  contract  between  a  railroad  and  a 
sleeping  car  company  by  which  the  latter  is 
given  the  exclusive  right  to  have  its  cars 
run  over  the  railroad  does  not  create  a 
monopoly  within  the  meaning  of  a  statute 
defining  a  monopoly  as  a  combination  of 
corporations  effected  when  the  direction  of 
their  affairs  is  brought  under  the  same  man- 
agement for  the  purpose  of  producing,  or 
where  the  common  management  tends  to 
produce,  a  trust,  or  where  one  company  ac- 
quires the  franchises  of  another  for  the 
purpose  of  preventing  or  lessening  competi- 
tion. Id. 

CONSTITUTIONAL  LAW. 

Prohibition  against  Giving  Christian 
Science  Treatment  as  Interference 
with  Rights  of  Conscience  and  Wor- 
ship,  see    Christian    Science. 

Requiring  Substitution  of  Water  Clos- 
ets for  School  Sinks,  see  Constitu- 
tional Law,  2,  10. 

Impairing  Obligation  of  Contract,  see 
Contracts,    12-15. 

Admitting  Defendant's  Testimony  at 
Coroner's  Inquest  as  Compelling 
Testimony  against  One's  Self,  see 
Evidence,  14-16. 

Delegation  of  Power  by  Municipality, 
see  Municipal  Corporations,  2. 

Usurpation  of  judicial  power. 

Court's  Power  to  Review  Action  of  Leg- 
islature, see  Courts,  3-8. 
1.  The  declaration,  by  the  legislature, 
that  the  drainage  of  the  water  from  agri- 
cultural lands  shall  be  considered  a  public 
benefit,  for  which  the  power  of  eminent  do- 
main may  be  exercised,  in  a  statute  pro- 
viding a  general  plan  or  scheme  for  the  rec- 
lamation of  the  wet  or  marsh  lands  of  the 
state,  does  not  infringe  the  power  of  the 
judiciary.  Sisson  v.  Buena  Vista  County 
(Iowa)  440 
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JSqual  protection. 

Discrimination  against  Christian  Sci- 
entists, see  Physicians  and  Sur- 
geons, 2. 

2.  The  equal  protection  of  the  laws  is 
not  denied  by  a  statute  requiring  the  sub- 
stitution of  water-closets  for  school  sinks 
in  tenement  houses  only,  and  then  only 
when  they  are  located  in  cities  of  the  first 
•class.  Tenement  House  Department  v. 
Moeschen   (N.  Y.)  704 

3.  A  person  who  is  denied  a  remedy  in 
the  courts  for  the  purchase  price  of  liquors 
sold  to  enable  the  vendee  to  resell  them  in 
violation  of  law  is  not,  for  that  reason,  de- 
nied the  equal  protection  of  the  laws.  Cor- 
bin  v.  Houlehan  (Me.)  56S 

4.  The  extension  of  the  time  for  paying 
an  assessment  for  a  local  improvement,  in 
favor  of  those  who  waive  objections  to  its 
"validity,  does  not  deprive  those  who  fail 
"to  make  the  waiver,  and  who  are  therefore 
required  to  pay  when  the  assessment  is 
due,  of  the  equal  protection  of  the  laws. 
Sisson  v.  Buena  Vista  County  (Iowa) 440 
JDne  process  of  law. 

See  also  Eminent  Domain,  12. 

5.  "Due  process  of  law"  with  respect  to 
"the  imposition  of  legal  penalties  requires 
that  the  legislative  body  should  prescribe 
the  amount  of  the  penalty,  or  some  definite 
standard  for  fixing  the  amount,  or  else  that 
the  amount  should  be  determined  in  a  ju- 
dicial proceeding  instituted  against  the  of- 
fender. Cigar  Makers'  International  Union 
v.   Goldberg    (N.  J.  Err.   &  App.)  156 

6.  A  statute  providing  for  the  registra- 
tion and  protection  of  trademarks,  which 
attempts  to  empower  the  party  injured  by 
a  violation  of  the  statute  to  fix,  within 
limits  prescribed,  the  amount  of  the  penal  ty 
which,  in  addition  to  full  compensation 
for  the  injury  suffered,  shall  be  exacted 
from  the  offender  for  the  use  and  benefit 
of  the  injured  party,  is  unconstitutional, 
since  this  would  deprive  the  offender  of 
his  property  without  due  proces  of  law.  Id. 

7.  A  statute  requiring  every  member  of 
a  firm  engaged  in  the  plumbing  business  to 
l>e  a  registered  plumber,  whether  his  duties 
require  him  to  have  a  knowledge  of  that 
trade  or  not,  is  an  unconstitutional  in- 
terference with  liberty  and  property. 
Schnaier  v.  Navarre  Hotel  &  I.  Co.  (N. 
Y.)  722 

8.  Requiring  a  railroad  company  to 
change  the  grade  of  its  tracks  so  as  to  con- 
form to  that  of  streets  crossing  it,  for  the 
purpose  of  correcting  a  situation  danger- 
ous to  the  life  of  persons  attempting  to 
use  the  street,  is  not  a  taking  or  damaging 

■  of  its  property  without  due  process  of  law; 
.70  L.  K.  A.  67 


nor  is  it  an  injury  for  which  compensation 
must  be  made.  Houston  &  T.  C.  R.  Co.  v 
Dallas    (Tex.)  850 

9.  A  municipal  ordinance  fixing  the  hours 
of  labor  and  the  minimum  rate  of  wages 
to  be  paid  laborers  upon  a  public  contract 
does  not  interfere  with  the  constitutional 
guaranty  of  liberty  and  property;  since  the 
public  has  the  right  to  do  its  work  in  any 
manner  it  sees  fit,  and  to  compel  those  with 
whom  it  contracts  to  perform  the  work  in 
the  same  manner.  Re  Broad  (Wash.)  1011 
Polioe  power. 

10.  Requiring  the  substitution  of  water- 
closets  for  school  sinks  in  tenement  houses 
is  a  proper  exercise  of  the  police  power. 
Tenement  House  Department  v.  Moeschen 
(N.  Y.)  704 

11.  Legislation  prohibiting  anyone  from 
treating  a  disease  for  a  fee,  excepting  such 
persons  as  have  prescribed  qualifications,  is 
a  valid  exercise  of  the  police  power  of  the 
state,  and  is  constitutional.  State  v.  Marble 
(Ohio)  835 

12.  A  statute  requiring  vaccination  as  a 
prerequisite  to  attendance  at  the  public 
schools  is  a  reasonable  and  proper  exercise 
of  the  police  power,  and  does  not  violate  the 
constitutional  guaranties  of  life  and  liberty, 
or  the  provision  requiring  the  maintenance 
of  a  system  of  schools  wherein  all  the  chil- 
dren of  the  state  may  be  educated.  Viemeis- 
ter  v.  White  (N.  Y.)  796 

Notes  and  Briefs. 

Constitutional  law;  validity  of  statute  re- 
quiring every  member  of  firm  engaged  in 
plumbing  business  to  be  a  registered  plumb- 
er; what  constitutes  legitimate  exercise  of 
police  power.  722 

Right  to  take  private  property  for  private 
use.  498 

Right  of  courts  to  question  wisdom  of 
law  or  motives  of  legislators  in  enacting 
it;  presumption  in  favor  of  constitutionality 
of  act;  question  whether  statute  encroaches 
upon  natural  rights  of  citizens  a  legislative 
one;  right  to  consider  history  of  legislation 
and  public  conditions  at  time  of  passage; 
power  of  state  to  contract  debts  for  erec- 
tion of  public  buildings;  prohibition  against 
state  engaging  in  works  of  internal  improve- 
ments; oil  refinery  as  internal  improve- 
ment; right  of  state  to  levy  taxes  for  other 
than  public  purpose;  what  is  a  public  pur- 
pose ;  manufacture  and  trade  as  functions  of 
state.  451 

Constitutional  liberty  of  contract;  legisla- 
ture must  not  ignore  constitutional  safe- 
guard in  passing  police  regulation.  951 

Limitations  on  police  power;  validity  of 
exercise  as  question  for  court;  conferring  on 
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one  whose  trademark  is  infringed  right  to 
fix  penalty;  plenary  power  of  legislature 
in  regard  to  legislation;  to  pass  laws  impos- 
ing penalties;  deprivation  of  property  with- 
out due  process;  regulation  of  use  of  prop- 
erty as  a  "taking."  157 

What  business  may  be  regulated  under 
police  power;  no  right  to  prohibit  lawful 
business.  209 

Police  regulations  restricted  to  use  of  pri- 
vate property;  deprivation  of  property  with- 
out due  process  of  law;  classification  for 
purpose  of  regulation;  effect  of  motive  of 
act  otherwise  lawful.  232 

Limitations  on  exercise  of  police  power; 
ordinance  giving  public  contractors  exclusive 
right  to  dispose  of  dead  animals.  1005 

Limitations  on  exercise  of  police  power; 
limitation  of  hours  of  labor  on  public  con- 
tracts; fixing  minimum  rate  of  wages  op 
such  contracts;  freedom  of  contract.       1011 

Compensation  for  taking  of  property ;  acts 
done  in  proper  exercise  of  governmental 
powers,  and  not  directly  encroaching  on 
private  property,  not  a  "taking."  719 

What  constitutes  a  "taking"  or  "damag- 
ing" of  property,  for  which  compensation 
must  be  made.  1018 

Law  which  takes  away  any  of  the  essen- 
tial attributes  of  property  as  deprivation  of 
property;  statute  requiring  substitution  of 
water  closets  for  school  sinks  in  tenement 
houses;  where  sinks  have  been  placed  on 
premises  in  compliance  with  orders  of  board 
of  health;  as  denial  of  equal  protection 
when  limited  to  cities  of  first  class  and 
tenement  houses  only;  limitations  on  exer- 
cise of  police  power;  necessity  that  statute 
be  reasonable;  retroactive  statutes;  power 
of  legislature  to  declare  certain  things  to 
be  nuisances  per  se;  admissibility  of  evidence 
to  show  unconstitutionality  of  law.        705 

Validity  of  statute  requiring  vaccination 
as  prerequisite  to  attendance  at  public 
schools;  meaning  of  "law  of  the  land;"  of 
"due  process  of  law."  796 

Equal  protection  of  the  laws;  corpora- 
tions included  in  word  "person"  as  used  in 
14th  Amendment.  779 

What  constitutes  due  process  of  law;  pro- 
vision that  private  property  shall  not  be 
taken  for  public  use  without  just  compensa- 
tion. 441 

CONSTRUCTION. 

Of  Contract,  see  Contracts,  3. 
Of  Statute,  see  Statutes,  5,  6. 

CONTEMPT. 

In  an  action  for  divorce,  the  court  has 
power  to  punish  a  contempt  of  court  in  re- 
fusing to  pay  alimony  awarded  by  it  by 
70  L.  R.  A. 


striking  the  defendant's  answer  from  the 
record,  or  refusing  to  permit  him  to  plead 
further,  in  a  case  in  which  the  defendant 
has  voluntarily  absented  himself  from  the 
territory  for  the  purpose  of  avoiding  con- 
tempt proceedings  for  failure  to  pay  such 
alimony.     Bennett  v.  Bennett   (Okla.)     864 

CONTRACTS. 

Right  to  Rescind  for  Fraud,  see  Fbavd. 
Injunction  to  Protect  Rights  under,  see 

Injunction,  1. 
Cancelation   of   Gas   Lease   for    Fraud, 

see  Mines. 

Statute  of  frauds. 

1.  A  delivery  and  acceptance  sufficient 
to  satisfy  the  statute  of  frauds  is  not  ef- 
fected by  a  seller  of  tomatoes  in  cans,  giving 
the  buyer  two  cans  as  samples,  which  the 
latter  takes  away  with  him,  where  they  are 
not  included  in  the  bulk  of  the  sale.  Rich- 
ardson v.  Smith   (Md.)  321 

2.  A  delivery  and  acceptance  of  sample 
cans  of  tomatoes  cannot  be  held  to  be  sym- 
bolic of  the  bulk  which  is  the  subject  of  the 
contract,  so  as  to  satisfy  the  statute  of 
frauds,  where  the  seller  expressly  insists 
that  the  terms  are  f.  o.  b.  at  point  of  ship- 
ment with  sight  draft,  bill  of  lading  at- 
tached. Id. 

Construction. 

3.  A  grant  of  a  right  of  way  through 
property  suitable  only  for  residence  pur- 
poses, to  secure  the  transfer  of  a  railway 
station  from  a  point  some  distance  from  a 
town  into  it,  will  not  include  the  right  to- 
locate  thereon  stock  pens  which  will  be  a 
nuisance  to  adjoining  property,  although 
such  property  is  unimproved  at  the  time  of 
the  grant,  and  the  deed  states  that  the  land 
granted  may  be  used  for  the  transaction  of 
all  business  connected  with  the  railway,  or 
incident  thereto.  Missouri,  K.  &  T.  R 
Co.  v.  Mott  (Tex.)  57& 

Validity. 

Lease  of  Timber  on  Public  Land,  see 

Public  Lands,  3. 
See  also  Conflict  of  Laws,  1;   Con- 

spibact. 

4.  No  suit  will  be  entertained  by  either 
a  court  of  law  or  a  court  of  equity,  by  either 
party  to  an  illegal  contract  against  the 
other,  where  the  contract  is  against  public 
policy,  whether  it  is  executed  or  executory. 
Woodson  v.  Hopkins  (Miss.)  645 

5.  An  agreement  by  an  applicant  for  ad- 
mission to  an  old  folks'  home  to  deliver  to 
it  any  and  all  property  which  he  may,  "by 
any  devise,  legacy,  or  otherwise,  become  the 
owner  of,"  in  consideration  of  maintenance 
during  life,  is  void  as  against  public  pol- 
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icy.     Baltimore  Humane  Impartial  Soc.  v. 
Pierce  (Md.)  485 

6.  An  agreement  by  one  permitted  to 
place  a  structure  on  a  railroad  right  of 
way,  as  part  of  the  consideration  therefor, 
to  indemnify  the  railroad  company  against 
liability  for  injury  to  the  said  property 
while  upon  or  about  the  premises,  due  to 
the  carelessness  of  the  railroad  company  oi 
its  servants,  is  not  against  public  policy. 
Osgood  v.  Central  Vt.  R.  Co.  (Vt.)  930 

7.  One  who,  through  an  agent,  conducts 
a  loan  office,  receiving  for  loans  rates  of  in- 
terest which  are  so  extortionate  as  to  shock 
the  moral  sense  and  to  be  against  the  public 
policy  of  the  state,  cannot  receive  the  aid  of 
a  court  of  equity  to  compel  the  agent  to  pay 
over  money  received  in  the  business,  or  to 
obtain  possession  of  the  books,  memoranda, 
and  other  property  pertaining  thereto. 
Woodson  v.  Hopkins  (Miss.)  645 
Invalid  in  part. 

8.  That  provision  of  an  agreement  by 
one  who  is  allowed,  for  a  legal  consideration, 
to  place  a  structure  on  a  railroad  right  of 
way,  which  undertakes  to  indemnify  the 
railroad  company  for  loss  or  injury  to  his 
property  while  upon  the  premises,  through 
the  negligence  of  the  company  or  its  serv- 
ants, is  enforceable,  although  other  provi- 
sions of  his  agreement  may  be  invalid.  Os- 
good v.  Central  Vt.  R.  Co.  (Vt.)  930 
Performance. 

9.  A  laborer  who  contracts  with  the  gov- 
ernment to  go  to  a  distant  point  to  perform 
work  under  an  agreement  for  free  transpor- 
tation home  at  the  close  of  his  service  is 
not,  in  the  absence  of  anything  in  the  con- 
tract giving  him  that  right,  entitled  to  pay 
for  the  time  consumed  on  the  return  jour- 
ney. United  States  v.  Moses  (  C.  C.  App. 
9th  C.)  281 

10.  If  a  person  contracts  with  another  to 
obtain  options  for  that  other  to  purchase 
real  estate  in  case  he  shall,  upon  examina- 
tion thereof,  elect  to  do  so,  and  such  per- 
son, pursuant  to  his  obligation,  negotiates 
with  a  third  person  to  obtain  such  an  op- 
tion, and  thereby  brings  to  such  other's  at- 
tention the  subject  of  the  transaction  in 
aid  of  enabling  him  to  obtain  the  land  if  he 
desires  to  do  so,  and,  before  a  formal  op- 
tion shall  have  been  obtained,  such  other 
concludes  to  make  the  purchase,  and  does  so, 
he  thereby  becomes  liable  to  such  person  as 
upon  a  full  performance  of  his  agreement 
Emerson  v.  Nash  (Wis.)  326 

11.  One  who  has  only  partially  performed 
his  contract  to  install,  for  a  gross  sum,  a 
heating  plant  in  a  building,  to  consist  of 
boilers,  radiators,  and  piping,  at  the  time 
the  building  is  destroyed  by  fire  without  the 
70  L.  R.  A. 


fault  of  either  party,  must  bear  the  loss, 
unless  he  shows  that  the  material  already 
in  place  could  not  reasonably  have  been 
removed  for  a  reasonable  sum,  so  that  the 
owner  of  the  building  must  be  regarded  as 
having  accepted  it  as  the  work  progressed. 
Dame  v.  Wood  (N.  H.)  133 

Impairment  of  obligation* 
See  also  Taxes. 

12.  The  obligation  of  a  contract  made  sub- 
sequently to  the  enactment  of  a  statute  can- 
not be  impaired  by  it,  within  the  meaning  of 
the  Federal  Constitution.  Corbin  v.  Houle- 
han  (Me.)  .568 

13.  A  legislative  grant  to  an  existing 
street  railway  company  of  exemption  from- 
taxation  for  improvement  of  the  streets  oc- 
cupied by  its  tracks,  not  based  on  any  con- 
sideration, is  subject  to  revocation  at  the 
pleasure  of  the  legislature.  Rochester  v. 
Rochester  R.  Co.   (N.  Y.)  773 

14.  A  grant  of  exemption  from  taxation 
for  improvement  of  the  streets  occupied  by 
its  tracks,  made  by  the  legislature  to  a 
street  railway  company,  is  a  mere  privilege 
subject  to  revocation  at  the  pleasure  of  the 
legislature,  if  no  acceptance  of  its  terms  or 
provisions  is  necessary  to  make  it  effectual. 

Id. 

15.  The  dismissal  of  an  appeal  for  failure 
to  comply  with  a  mandatory  statute  as  to- 
payment  of  the  register's  fee  for  his  return 
confers  a  vested  right  which  cannot  be  im- 
paired by  a  subsequent  statute  permitting: 
the  reinstatement  of  appeals  within  a  speci- 
fied time  upon  proof  that  the  fee  has  been 
paid  in  the  interim.  Lohrstorfer  v.  Lohrs- 
torfer  (Mich.)  621 

Notes  and  Briefs. 

Contracts;  between  railroad  and  sleep- 
ing car  company  for  exclusive  use  of  cars- 
of  company  on  road;  agreement  to  pay  car 
company  certain  mileage  per  car  in  case 
revenue  of  each  car  should  be  below  speci- 
fied amount;  validity;  as  in  restraint  of 
trade  or  commerce;  as  in  violation  of  anti- 
trust act ;  liberty  of  contract  a  constitution- 
al right ;  charter  as  contract  between  govern- 
ment and  corporation.  950 

For  exemption  from  liability  for  negli- 
gent injuries:  validity;  necessity  that 
prejudice  to  public  interest  clearly  appear 
before  contract  is  declared  invalid  as 
against  public  policy ;  agreement  by  one  per- 
mitted to  place  structure  on  railroad  right 
of  way  to  indemnify  company  against  lia- 
bility for  injury  to  su^h  property.  930 

Validity  of  agreement  to  transfer  future- 
acquired  property  in  consideration  of  main- 
tenance. 485 
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Contract  made  in  derogation  of  statute. 

882 

Agreement  for  construction  by  railroad 
company  of  siding  to  manufactory,  at  ex- 
pense of  and  for  sole  use  of  latter;  right 
to  maintain  siding  against  objection  of  own- 
er of  manufactory.  847 

Effect  of  party's  ignorance  of  contents  of 
extraneous  paper  upon  attempt  to  incor- 
porate it  into  contract  by  reference.     100 

Symbolic  delivery  by  sample  to  satisfy 
statute  of  frauds.  •  321 

Right  of  party  to  contract  to  plead  ultra 
vires  when  fully  executed  by  other  party. 

87 

Completion  of  contract  prevented  by  fire; 
right  to  recover  for  work  done  and  material 
furnished.  133 

CONVERSION. 

Of  Gravel,  Estoppel  to  Recover  for,  see 
Estoppel,  5,  C. 

Notes  and  Briefs. 

Conversion;  failure  to  deliver  goods  upon 
demand  as  evidence  of;  liability  for,  of 
commission  merchant  who  in  good  faith  sells 
mortgaged  cattle  sent  to  him  for  sale  with- 
out consent  of  mortgagee;  right  to  waive 
tort  and  sue  on  implied  promise.  554 

CORONERS. 

Admissibility   of   Defendant's   Evidence 
at  Inquest,  see  Evidence,  14-16. 

CORPORATIONS. 

Right  to  Recover  Value  of  Bonds  Stolen 

and  Sold  by  Treasurer,  see  Bonds, 

2. 
Right  to  Revoke  Grant  of  Exemption  to, 

nee  Contracts,  13,  14. 
Imposition    of    Penalty    on    Agent    of 

Railroad  for   Injury  Affecting  the 

Public,  see  Penalty. 
Exemption  from  Taxation,  see  Taxes. 

Ultra  vires  contract. 

1.  A  surety  company  having  charter 
power  to  finance  other  companies,  and  having 
actively  undertaken  to  do  so  with  respect  to 
a  particular  one  in  whose  success  it  is  largely 
interested,  will  not  be  permitted  to  plead 
ultra  vires  in  defense  of  its  liability  as 
surety  on  a  note  executed  to  obtain  neces- 
sary funds  for  it,  where  the  payee  parted 
with  his  money  under  the  belief  that  the 
trust  company,  in  placing  its  name  on  the 
note,  was  pursuing  its  known  policy  with 
respect  to  the  maker  thereof.  First  Nat. 
Bank  v.  Guardian  Trust  Co.    (Mo.)  79 

liability. 

2.  A  charitable  corporation  is  not  bound 
by  the  act  of  its  treasurer  in  forging  a 
70  L.  R-  A. 


power  of  attorney  and  resolution  authoriz- 
ing the  transfer  of  registered  securities  be- 
longing to  it,  where  his  duties  are  express- 
ly confined  to  the  care  of  the  securities 
and  he  has  been  given  no  authority,  either 
expressly,  or  by  holding  him  out  as  possess- 
ing it,  to  sell  or  dispose  of  them.  Jennie 
Clarkson  Home  for  Children  v.  Missouri.  K. 
&   T.   R.    Co.    (N.   Y.)  787 

3.  A  corporation  cannot  escape  liability 
to  the  owner  of  its  registered  bonds  for 
their  value,  where  it  has  canceled  the  reg- 
istration, and  made  them  payable  to  bearer, 
contrary  to  its  agreement,  by  the  fact  that 
its  transfer  agent  wTas  deceived  by  the  for- 
geries of  the  agent  of  the  owner,  whore 
such  agent,  in  dealing  with  the  bonds,  was 
acting  entirely  outside  the  scope  of  hi«* 
authority.  Id. 
Foreign  corporations. 

Recovery    Back   of    License    Fee    Paid, 

see  Assumpsit,  1. 
Running    of    Limitations    against,    see 

Limitation  of  Actions,  4. 
See  also  Conflict  of  Laws,  3 ;  Coubts, 

2. 

4.  Railroad  corporations  are  not  within 
the  contemplation  of  Id.  Rev.  Stat.  §  2653, 
requiring  foreign  corporations  doing  busi- 
ness in  the  state  to  designate  an  agent  upon 
whom  process  may  be  served.  Boyer  v. 
Northern  P.  R.  Co.     (Id.)  691 

5.  Foreign  corporations  doing  business  in 
the  state  of  Idaho  are,  for  the  purposes  of 
jurisdiction,  nonresidents  of  the  state,  and 
may  be  sued  in  the  district  court  in  any 
county  in  the  state  designated  in  plain- 
tiff's  complaint.  Id. 

6.  A  foreign  corporation  doing  business 
in  the  state  does  not  acquire  a  fixed  resi- 
dence in  the  state,  for  the  purpose  of  suing 
and  being  sued,  by  designating  an  agent 
upon  whom  process  may  be  served  as  re- 
quired by  the  provisions  of  Id.  Rev.  Stat. 
§    2653.  Id. 

7.  A  foreign  corporation  doing  business 
in  the  state,  and  having  agents  located  there- 
in for  this  purpose,  may  be  sued  and  served, 
in  the  same  manner  as  domestic  corpora- 
tions, upon  any  transitory  cause  of  action, 
whether  originating  in  the  state  or  other- 
wise; and  it  is  immaterial  whether  the 
plaintiff  be  a  nonresident  or  a  resident  of 
the  state,  provided  the  enforcement  of  the 
cause  of  action  would  not  be  contrary  to  the 
laws  and  policy  of  the  state.  Reeves  v. 
Southern  R.  Co.  (Ga.)  313 

Notes  and  Briefs. 

Corporation  carries  charter  and  fran- 
chises with  it  wherever  it  goes  to  do  out- 
ness; franchise  fee  not  a  tax;  statute  mak- 
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ing  license  fee  a  privileged  debt  in  case 
of  insolvency;  effect  of  statute  in  other 
state  where  assets  are  being  administered; 
receivership  proceedings  against  foreign 
company  as  ancillary  to  control  exercised 
by  state  of  creation.  184 

Binding  effect  of  provisions  of  act  under 
which  incorporated;  reservation  of  righv 
to  repeal  charter;  corporations  included  in 
word  "person"  in  14th  Amendment  to  Fed- 
eral Constitution.  777 

Void  act  of  corporation  not  made  valid  by 
estoppel  or  ratification.  86 

Liability  for  malicious  prosecution  by 
its  officers.  730 

Estoppel  to  deny  authority  of  officer; 
right  of  person  to  rely  on  apparent  au- 
thority of  officer;  liability  of  corporation  for 
fraud,  deceit,  torts,  and  negligence  of  of- 
ficers; right  of  corporation  to  deal  with  its 
property  in  same  manner  as  an  individual; 
binding  effect  on  corporation  of  act  of  officer 
in  forging  power  of  attorney  and  resolution 
authorizing  transfer  of  registered  securities 
belonging  to  it;  liability  of  corporation  to 
owner  of  its  registered  bonds  which  it  has 
canceled  and  made  payable  to  bearer,  con- 
trary to  agreement;  where  transfer  agent 
was  deceived  by  forgeries  of  agent  of 
owner.  788 

Foreign;  right  to  plead  statute  of  limi- 
tations. S14 

Requiring  foreign  corporation  to  pay  li- 
cense fee  or  subject  itself  to  penalties  sup- 
posed to  be  prescribed  by  statute;  as  com- 
pulsion, entitling  it  to  recover  amount  paid 
when  statute  is  adjudged  unconstitution- 
al. 911 

Right  of  nonresident  to  sue  foreign  cor- 
poration:—  (I.)  Scope  of  note;  (II.)  the 
right  of  foreigners  to  sue:  (a)  of  natural 
persons;  (b)  of  foreign  corporations;  (c) 
of  one  foreigner  to  sue  another;  (III.)  the 
right  of  foreign  corporations  to  do  business 
in  domestic  states;  (IV.)  public  policy; 
(V.)  the  liability  of  natural  persons  to 
suits  in  foreign  courts;  (VI.)  the  liability 
of  foreign  corporations  to  suit:  (a)  at 
common  law:  (1)  earlier  doctrine;  (2) 
modern  view;  (6)  by  statute;  (VII.)  the 
effect  of  entering  a  state  by  a  foreign 
corporation:  (a)  in  general;  (b)  sub- 
mission to  judicial  jurisdiction:  (1) 
tacitly;  (2)  expressly;  (VIII.)  acquiring 
jurisdiction  over  foreign  corporations:  (a) 
when  they  remain  abroad;  (6)  when  found 
within  the  jurisdiction;  (c)  by  service  of 
process:  (1)  in  general;  (2)  upon  officers 
casually  present;  (3)  upon  resident  repre- 
sentatives; (4)  upon  persons  specially  desig- 
nated; {d)  after  leaving  the  jurisdiction; 
(e)  service  out  of  the  jurisdiction;  (/)  by 
70  L.  R.  A. 


appearance  and  consent;  (IX.)  judicial  dis- 
cretion to  decline  jurisdiction:  (a)  gener- 
ally; (b)  in  litigation  over  internal  affairs 
of  foreign  corporations;  (c)  in  suits  by  cit- 
izens of  the  United  States;  (X.)  Iocub  of 
the  cause  or  subject  of  action:  (a)  in 
general;  (b)  domestic;  (c)  foreign:  (1) 
jurisdiction  entertained;  (2)  jurisdiction 
declined;  (d)  actions  arising  upon  foreign 
statutes;  (XI.)  conclusion.  513 

Locality  of  jurisdiction  of  state  court  over 
foreign  corporations.  601 

Foreign;  effect  of  complying  with  state 
statutes  as  to  doing  business  in  state;  right 
to  sue  and  be  .sued  in  courts  of  state  the 
same  as  domestic  corporation;  effect  of 
designating  agent  for  service  of  process  to 
fix  residence  for  purpose  of  suit;  corpora- 
tion as  resident  of  state  where  created  -K  no 
right  to  change  domicil  at  will;  railroad 
corporation  as  resident  of  entire  state.      692 

COSTS. 

An  extra  allowance  of  costs  cannot 
be  made  in  a  suit  to  enjoin  a  breach  in  a 
restrictive  covenant  in  a  deed,  where  no 
sum  is  recovered  or  claimed,  and  there  is  no 
allegation,  proof,  or  finding  as  to  the  value 
of  the  subject-matter  involved,  and  the  stat- 
ute provides  that  such  an  allowance  shall  be 
based  upon  the  sum  recovered  or  claimed, 
or  the  value  of  the  subject-matter  involved. 
Kitching  v.  Brown  (N.  Y.)  742 

COUNTIES. 

The  credit  of  the  county  is  not  loaned 
for  the  benefit  of  a  drainage  district  by  the 
issuance  of  bonds  which,  on  their  face,  show 
that  they  are  payable  only  out  of  assess- 
ments upon  property  within  the  district. 
Sisson  v.  Buena  Vista  County   (Iowa)   440 

COUNTS. 

Of  Information;  Discretion  in  Refusing 
to  Require  Election  between,  see 
Appeal  and  Ebror,  7. 

COUPLERS. 

Duty  Towards  Servants  as  to,  see  Mas- 
ter and  Servant,  7-9. 

COURTS. 

Powers  of,  as  to  Running  Streams,  see 
Waters,  5. 

1.  The  parties  cannot  stipulate  that 
the  issues  of  a  cause  in  the  original  juris- 
diction of  the  supreme  court  shall  be  tried 
by  the  court  when  the  supreme  court  has 
sent  the  cause  to  a  subordinate  court,  with 
explicit  directions  to  try  the  issues  of  fact 
by  submitting  them  to  a  jury.  C.  &  J. 
Michel  Brewing  Co.  v.  State  (S.  D.)       911 
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Covenant. 


Jurisdiction  over  nonresidents. 

Venue  of  Action  against  Foreign  Cor- 
poration, see  Corporations,  5. 

2.  A  nonresident  creditor  of  a  foreign 
corporation  is  not  prevented  from  joining 
in  a  suit  to  have  the  assets  of  the  corpora- 
tion which  are  within  the  jurisdiction  of 
the  court  placed  in  the  possession  of  a  re- 
ceiver to  be  administered  for  the  benefit  of 
creditors,  by  a  statute  providing  that  a 
nonresident  cannot  maintain  a  suit  against  a 
foreign  corporation  in  the  courts  of  the 
state,  unless  the  cause  of  action  arose  in  the 
state  or  its  subject-matter  has  its  Bitus 
there.  J.  A.  Holshouser  Co.  v.  Gold  Hill 
Copper  Co.  (N.  C.)  183 
Relation    to    other    departments. 

See  also  Constitutional  Law,  1. 

3.  Whether  a  particular  use  for  which 
gpitfete  property  is  sought  to  be  taken  is 

^public  or  private  is  a  question,  not  for  the 
\  legislature,  but  for  the  judiciary.  Arns- 
'  perger  v.  Crawford    (Md.)  497 

4.  The  legislature  cannot  make  a  private 
use  public  by  calling  it  so,  so  as  to  justify 
an  exercise  of  the  power  of  eminent  domain 
in  its  behalf;  the  question  of  its  public 
character  must  be  determined  by  the  court. 
Brown  v.  Gerald  (Me.)  472 

5.  Whether  it  is  expedient  or  necessary 
that  the  right  of  eminent  domain  shall  be 
exercised  for  a  particular  public  use,  is 
generally  for  the  determination  of  the  legis- 
lature. Id. 

6.  The  actual  purpose  for  which  a  cor- 
poration intends  to  exercise  its  power  of 
eminent  domain  is  subject  to  judicial  in- 
quiry, where  it  is  authorized  to  use  it  for 
several  purposes,  some  of  which  the  legisla- 
ture had  no  constitutional  power  to  grant. 

Id. 

7.  The  legislature,  and  not  the  court, 
must  decide  whether  or  not  there  is  such  a 
demand  for  lights  in  a  particular  locality 
as  to  justify  the  exercise  of  the  power  of 
eminent  domain  for  the  construction  of  an 
electric  line  to  supply  it.  Id. 

8.  The  judgment  of  the  legislature  as 
to  the  propriety  of  requiring  a  railroad 
company  to  conform  the  grade  of  its  tracks 
at  a  street  crossing  to  that  of  the  street 
for  the  purpose  of  making  the  crossing  more 
safe  for  travelers  does  not  conclude  all  in- 
quiry by  the  courts  as  to  the  existence  of 
facts  essential  to  support  the  exercise  of 
such  power.  Houston  &  T.  C.  R.  Co.  v. 
Dallas     (Tex.)  850 

9.  The  courts  may  inquire  into  the  rea- 
sonableness or  unreasonableness  of  munic- 
ipal ordinances,  where  they  have  not  been 
expressly  authorized  by  the  legislature,  or 
70  L.  R.  A. 


are  of  a  class  which  the  legislature  itself 
has  no  power  to  enforce.  Id. 

Notes  and  Briefs. 

Courts;  judicial  notice  of  climatic  con- 
ditions and  customs  as  to  irrigation  in  por- 
tion of  state.  972 

Judicial  notice  of  public  condition  leading 
up  to  passage  of  statute;  of  history  of  act 
as  shown  by  house  and  senate  journals.  452 

Judicial  notice  of  historical  facts  illus- 
trating evils  causing  enactment  of  legisla- 
tion; exercise  of  discretion  of  legislature 
not  subject ^to  review  by  courts.  707 

Jurisdiction  in  persckiam;  test  of;  juris- 
diction over  foreign  corporation.  513 

Locality  of  jurisdiction  of  state  court 
over  foreign  corporations: — (I.)  Scope  of 
note;  (II.)  jurisdiction  coextensive  with 
the  state;  (III.)  constructive  domestic  res- 
idence; (IV.)  counties  in  which  railroads 
extend;  (V.)  venue  determined  by  doing 
business;  (VI.)  resident  agents;  (VII.) 
place  of  origin  of  the  cause  or  situation 
of  the  subject  of  the  action:  (a)  local 
actions;  (&)  transitory  actions:  (1)  of  do- 
mestic origin;  (2)  of  foreign  origin; 
(VIII.)  when  the  foreign  corporation  is 
not  sole  defendant;  (IX.)  effect  of  ap- 
pearance and  waivers;  (X.)  Federal  cor- 
porations; (XI.)  counties  where  plaintiff 
resides;  (XII.)  plaintiff's  choice;  (XIII.) 
courts  of  limited  jurisdiction;  (XIV.)  con- 
stitutionality cd  venue  statutes;  (XV.) 
construction  of  venue  statutes;  (XVI.)  con- 
clusion. 691 

Power  to  decide  whether  appropriation  is 
for  a  necessary  expense  of  government.  671 

Liability  of  judge  to  civil  action  for  judi- 
cial acts.  ,  4G4 

COVENANT. 

A  modern  apartment  house  is  not 
within  a  covenant  against  the  erection, 
upon  certain  premises,  of  a  tenement  house, 
which  was  made  at  a  time  when  that  term 
referred  to  the  habitations  of  the  very 
poor,  and  was  associated  in  the  contract 
with  other  things  that  were  obviously  nox- 
ious, noisome,  or  deleterious.  Kitching  v. 
Brown   (N.  Y.)  742 

Notes  and  Briefs. 

Covenants;  not  to  place  tenement  build- 
ing on  certain  property;  what  constitutes 
"tenement;"  right  to  injunction  in  case  of 
clear  breach  of  covenant,  without  showing 
particulars  of  damage;  strict  construction 
of  restrictive  covenant  as  to  the  use  of  prop- 
erty. *  743 
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CRIMINAL  LAW. 

Admissibility  of  Defendant's  Testimony 
at  Coroner's  Inquest,  see  Evidence, 
14-16. 

1.  A  grand  jury  may,  without  bearing 
witnesses,  return  a  second  indictment 
against  a  person  for  the  same  offense 
-charged  in  the  first  one,  for  the  purpose  of 
-correcting  a  formal  description.  Nordlinger 
v.  United  States  (D.  C.  App.)  227 

2.  Acquittal  of  the  larceny  of  a  piano 
will  bar  a  subsequent  trial  upon  an  indict- 
ment charging  the  same  offense,  committed 
under  the  same  circumstances  as  to  time, 
place,  owner,  etc.,  excepting  that  the  sub- 
ject of  the  theft  is  stated  to  be  an  auto 
•electric  piano,  or  autolectra,  instead  of  a 
piano,  as  stated  in  the  first  indictment.  Id. 

Notes  and  Briefs. 

Criminal  law;  privilege  against  self- 
crimination;  duty  to  advise  witness  of  his 
right;  admissibility,  on  trial  for  murder,  of 
testimony  of  accused  at  coroner's  inquest; 
compelling  state  to  elect  where  different 
counts  of  indictment  state  same  offense 
as  having  been  committed  by  defendants 
as  principals  or  accessories.  34 

CROSSING. 

Of  Railroad  over  Highway,  see  Rail- 
boads,  2-6. 

CUSTOM. 

Evidence  of,  see  Evidence,  18. 

To    Store    Street    Cars   in   Street,    see 

Master  and  Sebvant,  14. 
To  Store  Street  Cars  in  Street,  Notice 

of,  see  Notice. 
As  to  Kicking  Cars,  see  Masteb  and 

Sebvant,  20. 
As  to  Use  of  Water  of  Running  Stream, 

see  Waters,  7. 

Notes  and  Briefs. 

Custom  cannot  make  a  guaranty  unless 
known  to  both  parties  at  time  of  contract; 
no  custom  established  which  contravenes 
well -settled  principles  of  law.  655 

DAMAGES. 

For  Ejection  from  Train,  see  Carriers, 
6. 

Right  to  Recover  for  Consequen- 
tial Injuries,  see  Eminent  Domain, 
14-16. 

Admissibility  of  Evidence  as  to,  see 
Evidence,  20-22. 

Striking  out  Evidence  as  to,  see  Tbial, 
2. 

1.  The  damages  for  condemning  a  rail- 
road right  of  way  across  a  strip  of  oil- 
70  L.  R.  A. 


bearing  land  should  not  represent  the  fee 
value,  but  only  the  value  of  the  easement, 
since  the  conditions  are  such  that  the  oil 
can  be  taken  from  under  the  right'  of  way 
by  sinking  wells  on  the  portion  of  the  strip 
which  remains  in  possession  of  the  original 
owner,  so  that  there  is  a  substantial  dif- 
ference between  the  value  of  the  easement 
and  that  of  the  fee.  Southern  P.  R.  Co. 
v.   San  Francisco  Sav.  Union    (Cal.)      221 

2.  Loss  of  employment  because  of  false 
imprisonment  is  an  element  of  damages, 
where,  because  of  the  imprisonment,  an 
offer  of  employment  was  withdrawn,  al- 
though no  contract  had  actually  been  exe- 
cuted. Stoecker  v.  Nathanson  (Neb.)  667 
Punitive  damages. 

3.  Punitive  damages  may  be  awarded 
for  the  wrongful  arrest,  by  a  servant,  of  a 
landowner,  to  get  him  out  of  the  way  while 
poles  and  wires  are  strung  over  his  property 
against  his  will,  for  the  benefit  of  the  mas- 
ter. Jackson  v.  American  Teleph.  &  Teleg. 
Co.  (N.  C.)  738 
For  mental  anguish. 

4.  A  father  cannot  recover  from  a  tele- 
graph company  for  mental  anguish  in  wit- 
nessing the  suffering  of  his  child  because  of 
failure  of  the  company  promptly  to  deliver 
a  telegram  summoning  the  doctor  to  relieve 
him, — at  least  where  there  is  nothing  on 
the  face  of  the  telegram  to  apprise  the  com- 
pany that  such  a  claim  will  be  the  result  of 
its  negligence.  Western  U.  Teleg.  Co.  v. 
Reid    (Ky.)  289 

Notes  and  Briefs. 

Damages;  for  condemning  railroad  right 
of  way  across  strip  of  oil-bearing  land; 
should  represent  value  of  easement  only, 
and  not  fee  value;  admissibility  of  evidence 
as  to  sales  of  like  property.  221 

For  taking  of  gravel  from  property;  meas- 
ure of.  575 

For  default  of  telegraph  company  in  de- 
livering message;  recovery  by  father  for 
mental  anguish  caused  by  witnessing  suffer- 
ing of  child;  recovery  for  mental  anguish 
unaccompanied  by  physical  injury.         289 

What  damages  the  law  will  recognize.  761 

DAMS. 

Estoppel  to  Object  to  Continuation  of, 
see  Estoppel,  1. 

DEAD  ANIMALS. 

Municipal  Authority  over,  see  Munici- 
pal Corporations,  3,  4. 

DEATH. 

Of  Grantor  in  Deed  of  Trust;   Effect 
of,  see  Mortgage,  2. 

1.  Under   a   statute   giving  a   right   of 
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action  for  damages  against  a  railroad  com- 
pany for  the  killing  of  a  person  by  reason 
of  the  negligence,  carelessness,  or  unskil ful- 
ness of  the  corporation,  its  agents,  servants, 
and  employees,  the  cause  of  action  must 
come  strictly  within  the  terms  of  the  stat- 
ute conferring  the  right.  Bowen  v.  Illinois 
C.  R.  Co.   (C.  C.  A.  8th  C.)  915 

2.  Under  a  statute  giving  a  right  of  ac- 
tion against  a  railroad  company  for  death 
caused  by  the  negligence  or  unskilfulness  of 
its  agents  or  servants,  such  loss  of  life  must 
result  from  the  negligence  or  unskilfulness 
of  a  servant  or  agent  while  engaged  in  the 
work  assigned  him  by  the  master.  Id. 

DEED. 

Validity  of  Arbitration  in  Suit  by  In- 
fants to  Set  aside,  see  Infants,  4. 
Creation  of  Trust  by,  see  Trusts,  1-3. 

1.  The  delivery  of  a  deed  may  be  found 
as  a  matter  of  fact  from  the  facts  that 
the  conveyance  was  beneficial  to  the  grantee, 
and  that  he  thereafter  dealt  with  the 
property  as  owner.  Benton  Land  Co.  v. 
Zeitler    (Mo.)  04 

2.  A  voluntary  conveyance  of  a  right  of 
way  to  a  railway  company  gives  no  greater 
right  than  a  condemnation  under  the  stat- 
ute would  confer.  Missouri,  K.  &  T.  R.  Co. 
v.  Mott  (Tex.)  579 

Notes  and  Briefs. 

Deed;  of  land  for  right  of  way  and  for 
use  of  all  business  connected  with  rail- 
way; implied  grant  of  right  to  maintain 
stock  pens  on.  582 

Conveyance  with  unrestricted  right  of  dis- 
position as  conveying  the  beneficial  interest. 

162 

Covenant  in,  not  to  place  tenement  build- 
ing on  property ;  what  constitutes  tenement ; 
injunction  in  case  K)f  clear  breach  of  cov- 
enant; strict  construction  of  restrictive 
covenants.  743 

What  sufficient  to  show  delivery.  04 

DEED   OF   TRUST. 

As  Outstanding  Title  Defeating  Eject- 
ment, see  Ejectment. 
See  also  Mortgage,  2. 


DEFINITIONS. 

Transaction,  see  Action  or  Suit,  3,  4. 

Notes  and  Briefs. 
Tenement.  743 

DELEGATION   OF   DUTY. 

To  Provide  Efficient  System  for  Inspec- 
tion, see  Master  and  Sebvant,  27. 
70  L.  R.  A. 


DELEGATION    OF    POWER. 

By  Municipality,  see  Municipal  Cor- 
porations, 2. 

DELIVERY. 

Of  Deed,  see  Deed,  1. 

DEMURRER. 

Sec   Pleading,    7-9. 

DIRECTION  OF  VERDICT. 

See  Trial,  12. 

DISCOUNTS. 

By  Banks,  see  Banks,  S-10. 

DISCOVERY. 

Judicial  power  to  compel  a  plaintiff* 
to  submit  to  a  physical  examination  does 
not  exist  at  common  law.  May  v.  Northern 
P.    R.    Co.    (Mont.)  Ill 

Notes  and  Briefs. 

Discovery;  right  of  defendant  in  action 
for  personal  injuries  to  have  plaintiff  ex- 
amined by  disinterested  physician;  discre- 
tion of  court  as  to  compelling  examination. 

Ill 

DISCRIMINATION. 

Against  Christian  Scientists,  see  Phy- 
sicians and  Surgeons,  2. 

DISMISSAL. 

Of  Appeal;  Vested  Rights  by,  see  Con- 
tracts, 15. 

DIVORCE. 

Striking  out  Answer  for  Refusal  to  Pay 
Alimony,  see  Contempt;  Plead- 
ing, 2. 

DONATION. 

What  Constitutes  Loan  of  County's- 
Credit,  see  Counties. 

DRAFTS. 

See  Banks. 

DRAINS  AND  SEWERS. 

Statute  as  to,  as  Infringement  of 
Power  of  Judiciary,  see  Constitu- 
tional Law,  1. 

Issuance  of  Bonds  for  Benefit  of  Drain- 
age   District,    see    Counties. 

As  Public  Use,  see  Eminent  Domain,  7. 

Right  to  Jury  Trial,  see  Eminent  Do- 
main, 11. 

Sufficiency  of  Title  of  Act  for,  see- 
Statutes,  3. 

Right  to  Drain  Pond,  see  Waters,  27. 

1.  A  statute  providing  a  general  plan  or 
3cheme  for  the  reclamation,  for  agricultural 
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purposes,  of  the  wet  or  marsh  lands  of  the 
state  by  drainage,  cannot  be  made  to  operate 
to  secure  drainage  for  private  interests,  al- 
though the  legislature  declares  drainage  for 
agricultural  purposes  to  be  of  public  benefit, 
where  the  procedure  established  by  the 
statute  requires  an  actual  finding  of  public 
benefit,  in  each  instance,  before  a  drainage 
scheme  can  be  undertaken.  Sisson  v.  Bue- 
na  Vista  County  (Iowa)  440 

Expenses;  assessments. 

2.  The  cost  of  a  drainage  improvement 
may  be  assessed  upon  the  property  benefited. 
Sisson  v.  Buena  Vista  County  (Iowa)     440 

3.  A  municipal  corporation  which  has 
borne  the  expense  of  constructing  a  sewer 
may,  until  it  is  reimbursed  the  amount  of  its 
outlay,  require  persons  making  connections 
therewith  to  pay  for  the  privilege.  Fergus 
Falls  v.  Edison   (Minn.)  238 

4.  A  resolution  adopted  for  the  pur- 
pose of  reimbursing  a  municipal  corpora- 
tion for  the  cost  of  a  sewer  for  which  it  has 
paid,  and  which  authorizes  any  person  whose 
premises  adjoin,  or  are  on  a  line  with,  the 
sewer  to  connect  therewith  by  paying  a  cer- 
tain sum  into  the  city  treasury,  will  in- 
clude property  on  a  parallel  street,  which  is 
connected  with  the  sewer  through  a  private 
lateral  which  has  been  laid  in  a  connecting 
street.  Id. 

Notes  and  Briefs. 

Drains   and   sewers;    right   and  duty   to 
connect  property  with  drain  or  sewer.    238 


DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  5-9. 

DURESS. 

In  Requiring  Payment  of  License  Fee, 
see  Assumpsit,  1. 

Notes  and  Briefs. 

Duress;  what  constitutes,  so  as  to  make 
payment  involuntary.  911 

DYNAMITE. 

Master's  Liability  for  Explosion  of,  see 
Master  and  Servant,  2. 

Contributory  Negligence  Preventing  Re- 
covery for  Injury  from  Explosion 
of,  see  Master  and  Servant,  23. 

Negligence   as   to,    see   Explosion. 

Correctness  of  Instruction  as  to  Thaw- 
ing, see  Trial,  17. 

EASEMENTS. 

Notes  and  Briefs. 

Water  right  as  easement  appurtenant; 
definition  of  "easement  appurtenant."  342 
70  L.  R.  A. 


EIGHT-HOUR   LAW. 

See  also  Constitutional  Law,  9. 

The  limitation  of  the  hours  of  labor 
per  day  by  statute  and  department  regula- 
tions will  not  entitle  a  laborer  who  volun- 
tarily exceeds  that  limit  without  any  con- 
tract for  extra  compensation  to  recover  ex- 
tra pay  therefor  from  the  government. 
United  States  v.  Moses  (C.  C.  App.  9th 
C.)  281 

EJECTION. 

Of  Passenger,  see  Carriers,  6. 

EJECTMENT. 

A  deed  of  trust  upon  real  estate  is 
not  such  an  outstanding  legal  title  as  will, 
even  after  condition  broken,  but  before 
entry  or  foreclosure,  defeat  a  recovery  in 
an  action  of  ejectment  for  the  property, 
based  on  titles  held  subject  thereto.  Ben- 
ton Land  Co.  v.  Zeitler   (Mo.)  94 

Notes  and  Briefs. 

Ejectment;  right  of  second  mortgagee 
to  maintain;  right  of  one  party  claiming 
under  common  grantor  to  deny  grantor's 
title.  95 

ELECTION. 

Between  Counts  of  Information,  see 
Appeal  and  Error,  7. 

ELECTION   OF   REMEDIES. 

See  Action  or  Suit,  1. 

ELECTRICAL     USES     AND     APPLI- 
ANCES. 

Furnishing  Electrical  Power  for  Manu- 
facturing as  Public  Use,  see  Emi- 
nent Domain,  9. 

Question  for  Jury  as  to,  see  Trial,  7. 

See  also  Eminent  Domain,  Notes  and 
Briefs. 

1.  That  an  independent  contractor  en- 
gaged in  work  for  an  electric  company 
knows  Qf  the  hidden  danger  of  defectively 
insulated  wires  with  which  the  employees 
are  likely  to  come  in  contact  does  not  ab- 
solve the  company  owning  the  wires  from 
the  duty  of  using  care  to  protect  the  em- 
ployees from  such  danger,  since  the  duty 
to  have  the  premises  safe  is  nondelegable. 
Stevens  v.  United  Gas  &  Electric  Co.  (N. 
H.)  llfr 

2.  That  an  employee  working  upon  a 
staging  in  dangerous  proximity  to  defect- 
ively insulated  wires  carrying  a  dangerous 
current  came  in  contact  with  the  wires  as 
the  result  of  a  fall,  not  due  to  the  fault  of 
the  one  maintaining  them,  does  not  render 
the  fall  an  independent  cause  of  accident, 
so  as  to  relieve  the  latter  from  liability,  if 
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accidents  of  that  character  were  reason- 
ably to  be  apprehended  from  the  situation 
the  men  were  in,  and  the  character  of  work 
they  were  doing.  Id. 

3.  An  electric  light  company,  knowing 
that  employees  of  an  independent  contractor 
engaged  upon  work  for  it  are  to  be  em- 
ployed upon  a  staging  in  close  proximity  to 
defectively  insulated  wires  which  some- 
times carry  a  dangerous  current,  is  bound 
to  use  at  least  ordinary  care  to  protect  them 
from  harm  which  may  result  therefrom, 
since  it  owes  them  the  same  duty  which  it 
owes  to  those  who  come  upon  the  property 
by  its  invitation.  Id. 

4.  An  electric  light  company  cannot 
escape  liability  for  injuries  to  employees  of 
an  independent  contractor  doing  work  for 
it  because  of  contact  with  defectively  in- 
sulated wires  carrying  a  dangerous  current, 
merely  because  the  work  could  be  done 
without  exposing  them  to  such  danger, 
where  such  exposure  might  reasonably  have 
been  apprehended  from  the  usual  method  of 
doing  the  work  contracted  for.  Id. 

5.  The  fact  that  an  independent  contract- 
or engaged  upon  work  for  an  electric  light- 
ing company  erects  a  staging  so  near  to  de- 
fectively insulated  wires  as  to  be  dangerous 
to  employees  does  not  absolve  the  company 
owning  the  wires  from  the  duty  of  exer- 
cising care  to  prevent  the  employees  from 
being  harmed  thereby.  Id. 

ELECTRIC  COUP  ANT. 

Condemnation  of  Land  by,  see  Emi- 
nent Domain,  8. 

ELECTRIC  LIGHTS. 

Court's  Power  to  Review  Decision  of 
Legislature  as  to  Necessity  of,  see 
Courts,  7. 

Condemnation  of  Land  for,  see  Emi- 
nent Domain,  1. 

ELEVATOR. 

Liability  for  Injury  to  Employee  while 
Repairing  Switches  on,  see  Mab- 
teb  and  Servant,  10. 

EMINENT  DOMAIN. 

Damages  in  Case  of,  see  Damages,  1. 

1.  To  justify  the  taking  of  land  for  a 
right  of  way  for  a  line  to  supply  electric 
light,  it  must  be  shown  that  the  line  is  in- 
tended for  that  purpose,  where  other  pur- 
poses are  included  in  the  grant  of  power, 
which  the  legislature  had  no  constitutional 
authority  to   authorize.     Brown  v.   Gerald 

(Me.)  472 

What  may  be  taken. 

2.  A  vested  common-law  right  in  the 
70  L.  R.  A. 


flow  of  the  waters  of  a  running  stream  is  a 
property  right,  which  can  be  condemned  for 
public  use  only  under  the  same  restrictions 
as  apply  to  the  taking  of  other  private 
property  for  public  use.  Clark  v.  AUaman 
(Kan.)  971 

For  what  purpose. 

Court's  Power  to  Review  Question  as 
to,  see  Courts,  3-7. 

See  also  Constitutional  Law,  1. 

3.  The  taking  of  private  property  for 
private  use  is  impliedly  forbidden  by  a  con- 
stitutional provision  that  the  legislature 
shall  enact  no  law  authorizing  private 
property  to  be  taken  for  public  use  without 
just  compensation  being  first  paid  or  ten- 
dered.   Arnsperger  v.  Crawford  (Md.)     497 

4.  To  constitute  a  public  use  for  which 
private  property  may  be  taken  by  right  of 
eminent  domain,  there  must  be  a  use,  or 
right  to  use,  by  the  public  or  some  limited 
portion  of  it,  and  not  merely  a  public  util- 
ity or  advantage   resulting  from   the  use. 

Id. 

5.  Neither  mere  public  convenience,  nor 
mere  public  welfare,  will  justify  the  exer- 
cise of  the  right  of  eminent  domain. 
Brown  v.  Gerald  (Me.)  472 

6.  The  mere  creation  and  distribution  of 
power  for  manufacturing  enterprises  is 
not  a  public  use  which  will  justify  an  exer- 
cise of  the  power  of  eminent  domain.      Id. 

7.  A  general  plan  or  scheme  for  the  rec- 
lamation of  the  wet  or  marsh  lands  of  a 
state  for  agricultural  purposes  by  drainage 
is  a  public  use,  for  the  accomplishment  of 
which  the  power  of  eminent  domain  may  be 
exercised.  Sisson  v.  Buena  Vista  County 
(Iowa)  440 

8.  Authority  to  an  electric  company  to 
take  land  for  the  establishment  of  its  plant 
includes  the  land  necessary  for  its  poles 
and  wires.     Brown  v.  Gerald  (Me.)  472 

9.  The  furnishing  of  electric  power  for 
manufacturing  purposes  does  not  become  a 
public  use,  so  as  to  justify  the  exercise  of 
the  power  of  eminent  domain  in  its  behalf, 
on  the  theory  that  the  one  generating  it 
may,  because  of  his  franchises,  be  regarded 
as  a  public  servant;  especially  since  the 
capacity  for  service  is,  of  necessity,  limited, 
and  cannot  extend  to  the  general  public, 
and,  therefore,  the  service  is  a  matter  of 
grace,  and  not  of  right.  Id. 

10.  The  acquisition  of  a  mere  private  way 
is  not  a  purpose  for  which  the  right  to  exer- 
cise the  power  of  eminent  domain  may  be 
delegated,  although  the  way  is  intended  to 
connect  a  private  estate  with  a  public  high- 
way. Arnsperger  v.  Crawford  (Md.)  497 
Right  to  jury  trial. 

11.  Whether  or  not  the  drainage  of  land 
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will  be  for  the  public  benefit,  or  particular 
land  shall  be  included  within  the  district, 
are  not  questions  to  which  the  right  of  trial 
by  jury  extends  under  a  constitutional  pro- 
vision preserving  the  right  to  such  trial. 
Sisson  v.  Buena  Vista  County  (Iowa)  440 
What   constitutes   a   taking. 

See  also  Constitutional  Law,  8. 

12.  Requiring  the  substitution  of  water 
closets  for  school  sinks,  which  were  placed 
upon  the  property  by  direction  of  the  legis- 
lature, does  not,  when  demanded  for  the 
preservation  of  the  public  health,  amount  to 
a  taking  of  property  for  public  use  with- 
out just  compensation.  Tenement  House 
Department  v.  Moeschen  (N.  Y.)  704 
Time  of  paying  for  property  taken. 

13.  Payment  of  the  damages  for  taking 
property  for  public  use  need  not  be  made  as 
soon  as  assessed,  under  a  constitutional 
provision  that  property  shall  not  be  taken 
for  such  use  without  just  compensation 
■* 'first  being  made,  or  secured  to  be  made,  to 
the  owner  thereof,  as  soon  as  the  damages 
shall  be  assessed;"  but  it  is  sufficient  that 
provision  for  payment  is  duly  secured  when 
the  damages  are  assessed,  although  actual 
payments  are  deferred.  Sisson  v.  Buena 
Vista  County  (Iowa)  440 
-Consequential  injuries. 

14.  Injury  to  neighboring  property  by  the 
jarring  of  the  earth,  the  casting  thereon  of 
soot  and  cinders,  and  the  emission  of  smoke, 
physically  injuring  it,  is  within  the  pro- 
tection of  a  constitutional  provision  re- 
quiring compensation  for  property  dam- 
aged for  public  use.  Smith  v.  St.  Paul,  M. 
A  M.  R.  Co.  (Wash.)  1018 

15.  Compensation  for^  injuries  to  neigh- 
boring property  as  the  necessary  result  of 
the  careful  and  skilful  operation  of  a  rail- 
road, and  which  are  caused  by  the  usual 
noises,  fumes,  and  odors  attendant  thereon, 
is  not  required  by  a  constitutional  provision 
for  compensation  in  case  private  property 
is  damaged  for  public  or  private  use.    Id. 

16.  Obstruction  of  a  cross  street  used  by 
a  property  owner  in  gaining  access  to  his 
property,  but  which  does  not  destroy  such 
access,  is  not  an  injury  for  which  compen- 
sation must  be  made,  under  a  constitutional 
provision  requiring  the  making  of  compen- 
sation in  case  private  property  is  damaged 
for  public  use.  Id. 

Notes  and  Briefs. 

Eminent  domain;  what  constitutes  public 
use;  acquisition  of  private  road  as;  what 
-constitutes  private  road.  498 

Presumption  in  favor  of  legislative  decla- 
ration that  use  is  a  public  one;  reclamation 
of  wet  lands  for  agricultural  purposes  as 
70  L.  R.  A. 


public  purpose;  when  damages  must  be 
paid;  requirement  that  compensation  must 
first  be  made  or  secured.  440 

What  constitutes  public  use;  in  case  of 
doubt,  question  to  be  determined  by  legis- 
lature; if  use  is  public,  legislature  sole 
judge  of  exigency;  grant  of  right  of  emi- 
nent domain  carries  with  it  right  of  public 
control;  consideration  by  court  of  general 
welfare  of  public  in  determining  questions  of 
public  use;  manufacture,  sale,  and  distribu- 
tion of  electricity  as  public  use;  effect  on, 
of  selling  to  one  customer  surplus  power 
which  public  does  not  need.  472 

Condemning  land  for  private  drain,  road, 
or  mining  claim;  drainage  beneficial  to  two 
parties  not  a  public  use.  302 

EMPLOYEES. 

See  Master  and  Servant. 

ENCUMBRANCES. 

Considering,  in  Estimating  Reason- 
ableness of  Outlay  Required  by 
Statute  for  Promoting  Health,  see 
Buildings. 

ENTRY. 

Homestead  Entry,  see  Public  Lands. 

EQUAL   PROTECTION   OF   THE 
LAWS. 

See  Constitutional  Law,  2-4. 

EQUITY. 

Aid  of,  to  Participant  in  Contract 
against  Public  Policy,  see  Con- 
tracts, 4,  7. 

Enforcement  of  Lease  of  Timber  on 
Public  Land  in,  see  Public  Lands, 
3. 

Notes  and  Briefs. 

Equity;  refusal  to  aid  one  who  through 
agent  conducts  loan  office  and  exacts  ex- 
tortionate rates  of  interest,  to  compel  agent 
to  pay  over  money  received.  645 

Refusal  to  relieve  party  from  result  of 
his  own  fraud.  935 

Admissibility,  in  favor  of  codefendant,  of 
answer  which  is  responsive  to  the  bill.   866 

ESTOPPEL. 

Of  Homestead  Entryman  by  Lease  of 
Timber,  see  Public  Lands,  5. 

1.  The  use,  for  about  two  years,  of  un- 
natural floods  created  by  a  ponding  dam  of 
an  upper  riparian  owner  does  not  estop  a 
riparian  owner  from  objecting  to  the  con- 
tinued use  of  the  stream  in  that  manner. 
Monroe  Mill  Co.  v.  Menzel  (Wash.)         272 
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Eviction;  Evidence. 


By  conduct* 

2.  Ignorance  of  his  legal  rights  will  not 
prevent  one's  conduct  from  working  an  es- 
toppel if  he  has  full  knowledge  of  the  facts. 
Rogers  v.  Portland  &  B.  Street  Railway 
(Me.)  574 

3.  To  create  an  estoppel  one's  conduct 
need  not  be  characterized  by  an  actual  in- 
tention to  mislead  or  deceive.     Id. 

4.  One  in  possession  of  land,  who  as- 
sumes to  be  the  owner  thereof,  and  grants 
rights  concerning  it,  cannot  avoid  the  es- 
toppel arising  from  his  conduct  by  the  fact 
that  the  records  show  that  the  title  is  not 
in  him.  Id. 

5.  One  in  possession  of  land,  who  gives 
a  railroad  company  the  right  to  take  gravel 
therefrom  as  though  it  belonged  to  him, 
will  be  estopped  from  maintaining  an  ac- 
tion for  its  conversion,  although  he  obtains 
an  assignment  of  the  right  of  action  from 
the  true  owner.  Id. 

6.  One  in  possession  of  property  under  a 
contract  of  purchase,  who  has  taken  an 
assignment  from  the  owner  of  a  right  of 
action  for  the  conversion  of  gravel  there- 
from, may  be  estopped  by  his  own  acts  from 
prosecuting  the  action,  where  the  action  is 
to  be  for  his  own  benefit  because  of  the 
agreement  that  any  recovery  shall  be  ap- 
plied in  reduction  of  his  indebtedness  to  the 
true  owner.  Id. 

7.  Merely  aiding  in  cleaning  out  the  bed 
of  a  stream  where  it  flows  over  his  land  will 
not  estop  a  riparian  owner  from  objecting 
to  the  use  of  the  stream  by  means  of  floods 
of  stored  water.  Monroe  Mill  Co.  v.  Men- 
zel  (Wash.)  272 
By  receiving  benefits. 

8.  The  effect  of  the  receipt  of  a  pay- 
ment as  an  estoppel  cannot  be  avoided  by 
offering  to  permit  its  deduction  from  the 
recovery.  Rogers  v.  Portland  &  B.  Street 
Railway    (Me.)  574 

9.  The  rule  that  acts  done  subsequently 
to  the  other  person's  change  of  position, 
which  they  do  not  invite  or  influence,  will 
not  operate  as  an  estoppel,  has  no  applica- 
tion to  prevent  a  receipt  of  payment,  made 
long  after  the  acts  which  induced  the  orig- 
inal change  of  position,  from  being  relied 
on  as  such,  where  the  payment  was  made  as 
part  of  the  original  transaction  and  before 
the  true  facts  were  discovered.  Id. 

Notes  and  Briefs. 

Estoppel;     rule    of,    recognized  in    ad- 
miralty. 357 

Not  applicable  when  contract  is  against 

public  policy.  883 

To  set  up  trust  where  purpose  thereof  is 

fraudulent.  935  ' 
70  L.  R.  A. 


Of  assignee  of  right  of  action,  by  his  own 
acts,  from  prosecuting  action;  necessity 
that  party  setting  up  estoppel  must  have 
been  induced  to  change  his  position  to  hi* 
injury;  negligence  of  party  setting  up,  to 
defeat.  574 

To  set  up  usury  as  defense;  no  estoppel 
in  case  of  illegal  contract.  646 

Of  corporation  to  deny  authority  of  of- 
ficer; by  negligence.  78S 

EVICTION. 

Of  Lessee,  see  Landlord  and  Tenant, 
1. 

EVIDENCE. 

First  Raising  on  Appeal  Objection  for 
Variance,  see  Appeal  and  Erbobt 
9. 

In  Extradition  Proceedings,  see  Extra- 
dition, 1. 

Reception  and  Striking  out  of,  see 
Trial,  1,  2. 

Judicial  notice. 

1.  The  court  takes  judicial  notice  of  the 
fact  that  it  is  the  common  belief  of  the 
people  that  vaccination  is  a  preventive  of 
smallpox.  Viemeister  v.  White  (N. 
Y.)  796 

2.  The  court  will  take  judicial  notice 
that  in  a  great  city  billboards  are  of  vari- 
ous kinds,  generally  made  out  of  a  variety 
of  materials,  and  erected  in  many  different 
localities.  Chicago  v.  Gunning  System 
(111.)  230 
Presumptions  and  burden  of  proof. 

As  to  Liability  of  Irregular  Indorser 

of  Note,  see  Bills  and  Notes,  1. 
Of  Ownership  to  Middle  of  Street,  see 

Boundaries. 
As  to  Continuance  of  Waste  of  Gas,  see 

Mines. 
As   to   Proper   Maintenance   of    Ferry, 

see  Pleading,  4. 

3.  The  intent  not  to  administer  the  ad- 
vertised  treatment  is  a  material  part  of  an 
indictment  against  a  mental  healer  for 
fraudulent  use  of  the  United  States  mails, 
which  charges  the  intent  to  receive  money 
from  correspondents  for  treatment,  without 
intending  to  "administer  any  treatment," 
and  must  be  proved  to  warrant  a  convic- 
tion. Post  v.  United  States  (CCA.  5th 
C.)  989 

4.  One  indicted  for  making  fraudulent 
use  of  the  United  States  mail  in  conducting 
a  business  of  mental  healing  which  is  al- 
leged to  be  impossible  to  perform  does  not, 
by  pleading  power  to  effect  cures  as 
claimed,  assume  the  burden  of  establishing 
that  fact  affirmatively.  Id. 

5.  One  who,  in  defense  to  an  action  for 
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-the  contract  price  of  a  machine  sold  and 
•delivered,  pleads  that  the  execution  of  the 
contract  was  induced  by  fraud,  has  the  bur- 
den of  establishing  that  fact  by  a  pre- 
ponderance of  the  evidence.  National  Cash 
Register  Co.  v.  Townsend  (N.  C.)  349 

6.  Where  a  husband,  with  notice  that  a 
-divorce  proceeding  is  about  to  be  com- 
menced against  him,  or  with  notice  of  such 
facts  as  would  reasonably  apprise  him  of 
this  fact,  conveys  his  property  to  an  in- 
fant son,  the  offspring  of  a.,  marriage  with 
a  former  wife,  and  the  purpose  is  apparent 
that  such  conveyance  is  made  to  defeat  a 
-decree  for  alimony,  the  burden  of  proof  is 
upon  the  grantee  to  show  a  valuable  con- 
sideration, or  that  such  conveyance  would 
not  tend  to  defeat  any  alimony  that  might 
lie  granted  in  such  divorce  proceedings ;  and 
the  burden  of  proof  in  such  case  is  not 
upon  the  plaintiff  in  the  divorce  proceed- 
ings to  show  insolvency  of  the  grantor. 
Bennett  v.  Bennett  (Okla.)  864 

7.  In  an  action  against  a  railroad  com- 
pany for  the  killing  of  a  man  by  its  station 
*gent  while  the  former  was  signing  a  re- 
<jeipt  book  for  a  package,  it  cannot  be  as- 
sumed, in  order  to  show  that  the  killing 
was  done  while  the  servant  was  engaged  in 
-the  master's  business,  that  such  package 
pertained  to  railroad  freight  matter,  where 
-the  wrongdoer  also  acted  as  agent  for  an 
-express  company,  without  some  evidence 
warranting  the  inference  that  the  package 
pertained  to  railroad  freight  rather  than 
express  matter.     Bowen  v.  Illinois  C.  R.  Co. 

<C.  C.  A.  8th  C.)  915 

8.  That  a  person  injured  through  the 
alleged  negligence  of  another  was  in  the 
■exercise  of  due  care  may  be  inferred  from 
all  the  circumstances  attending  the  acci- 
dent, and  from  the  lack  of  evidence  indicat- 
ing carelessness  on  his  part.  Stevens  v. 
United  Gas  &  Electric  Co.  (N.  H.)  119 

9.  Cars  left  by  a  street  car  company 
standing  during  the  night  in  a  public  street, 
merely  as  a  place  of  storage,  will,  in  the 
Absence  of  evidence  to  the  contrary,  be  pre- 
sumed to  have  been  unlighted  and  unguard- 
ed. Crawford  v.  United  Railways  &  Electric 
Co.  (Md.)  489 
Seat  and   secondary  evidence. 

10.  The  inference  that  a  man's  money, 
which  had  been  loaned  by  his  wife  upon 
securities  taken  in  the  name  of  her  son, 
had  been  given  by  him  to  her,  may  be  re- 
butted by  parol.  Monahan  v.  Monahan 
(Vt.)  935 

Opinions    and    conclusions. 

11.  Upon  the  question  of  the  meaning  of 
the  word  "tenement,"  in  a  covenant  not  to 
place  a  tenement  building  on  certain  prop- 
70  L.  R.  A. 


erty,  expert  evidence  is  admissible  as  to  the 
class  of  buildings  to  which  the  word  ap- 
plied at  the  time  the  covenant  was  exe- 
cuted.   Kitching  v.  Brown   (N.  Y.)         742 

12.  A  physician  of  another  school  is  not 
competent  to  express  an  opinion  as  to  the 
correctness  of  the  treatment  given  by  an 
osteopath  in  case  of  disease  of  the  hip,  un- 
less it  appears  that  both  schools  employ 
the  same  treatment  in  such  cases.  Grain- 
ger v.  Still  (Mo.)  49 

13.  A  physician  of  one  school  may  testify 
as  to  the  correctness  of  the  diagnosis  of  a 
case  which  one  of  another  school  treated  as 
dislocation  of  the  hip  joint,  where  the  diag- 
nosis of  dislocation  and  of  disease  of  the 
joint  is  the  same  in  all  schools  of  medicine. 

Id. 
Testimony  at  coroner's  inqnest. 

14.  Testimony  given  by  persons  suspect- 
ed of  crime,  at  the  coroner's  inquest,  can- 
not be  regarded  as  voluntary,  so  as  to  be 
admissible  upon  their  subsequent  trial  for 
the  crime  then  under  investigation,  if,  be- 
cause of  the  temper  of  the  community,  their 
refusal  to  answer  questions  would  almost 
certainly  have  resulted  in  their  immediate 
arrest.     Tuttle  v.  People   (Colo.)  33 

15.  Testimony  given  before  a  coroner's 
jury,  by  one  subsequently  accused  of  the 
crime  then  under  investigation,  is  inad- 
missible at  his  trial,  under  a  constitutional 
provision  that  no  person  shall  be  compelled 
to  testify  against  himself  in  a  criminal 
case.  Id. 

16.  A  constitutional  provision  that  no 
person  shall  be  compelled  to  testify  against 
himself  in  any  criminal  case  applies  not 
alone  to  confessions  of  guilt,  but  to  any 
admission  which  may  furnish  a  single  link 
in  a  chain  of  evidence  by  which  his  convic- 
tion of  a  criminal  offense  might  be  secured. 

Id. 

Confidential  communications. 

17.  General  testimony  by  a  person  In- 
jured by  another's  negligence,  as  to  his  con- 
dition, does  not  waive  his  statutory  privi- 
lege to  exclude  testimony  by  his  attending 
physician  as  to  facts  discovered  in  profes- 
sional attendance  upon  him.  May  v. 
Northern  P.  R.  Co.  (Mont.)  Ill 
Relevancy  and  materiality. 

Cross-examining   Witness   as   to   Chas- 
tity, see  Witnesses. 

18.  Evidence  cannot  be  received  of  local 
customs  contra ry  to  established  principles 
of  law.     Clark  v.  Allaman  (Kan.)  971 

19.  A  rule  of  the  police  department  of  a 
city  which  requires  a  policeman  to  note  de- 
fects in  the  streets  or  sidewalks,  and  to  re- 
move them  when  practicable,  and,  in  case 
of  a  complaint  by  any  citizen,  to  report  the 
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same,  is  irrelevant  and  incompetent  as  evi- 
dence to  charge  such  corporation  with  notice 
of  a  defect  in  the  street  or  sidewalk,  al- 
though it  is  shown  that  a  policeman  had 
knowledge  of  such  defect,  when  there  is  no 
act  of  the  legislature  authorizing  the  cor- 
poration to  prescribe  the  duties  of  a  police- 
man, and  to  make  him  an  agent  of  the  cor- 
poration in  respect  to  its  duty  of  keeping 
its  streets  open  and  in  repair,  or  when  the 
legislature  has  conferred  such  powers  upon 
the  corporation,  but  the  council  has  not, 
by  ordinance  or  resolution,  so  prescribed 
the  duties  of  a  policeman,  and  so  made  him 
its  agent  for  such  purpose.  Cleveland  v. 
Payne    (Ohio)  841 

20.  One  seeking  to  condemn  a  right  of 
way  over  oil-bearing  property  may  prove 
the  progressive  decrease  in  the  productive- 
ness of  the  property  as  bearing  on  the  ques- 
tion of  value.  Southern  P.  R.  Co.  v.  San 
Francisco  Sav.  Union    (Cal.)  221 

21.  Evidence  of  the  circumstances  of 
plaintiff's  family  and  the  filthy  condition 
of  the  jail  used  for  the  imprisonment  is 
admissible  to  prove  special  damages  in  an 
action  for  malicious  prosecution  and  false 
imprisonment.  Stoecker  v.  Nathanson 
(Neb.)  667 

22.  Upon  the  question  of  damages  to  a 
woman  wrongfully  arrested  upon  a  charge 
involving  an  imputation  upon  her  chastity, 
evidence  is  admissible  to  show  that  at  the 
time  of  the  arrest  she  was  engaged  in  con- 
ducting a  house  of  prostitution  in  another 
city.  Texas  M.  R.  Co.  v.  Dean  (Tex.)  943 
Weight,  effect,  and  sufficiency. 

23.  That  a  hand  hold  on  a  street  car  was 
broken  during  and  by  reason  of  the  storage 
of  the  car  in  a  public  street,  unlighted  and 
unguarded,  may  be  found  by  the  jury  from 
the  facts  that  it  was  safe  when  inspected, 
and  broke  when  used  several  hours  after- 
wards, when  it  looked  as  if  something  had 
hit  it  when  moving.  Crawford  v.  United 
Railways  &  Electric  Co.    (Md.)  489 

.  Notes  and  Briefs. 

Evidence;  burden  of  proof  never  shifts. 

990 

Burden  of  proof  to  show  existence  of 
irrevocable  trust.  713 

Burden  of  showing  that  injury  to  em- 
ployee was  caused  by  negligence  of  em- 
ployer. 215 

Presumption  that  every  man  will  per- 
form his  duty.  832 

Presumption  of  good  faith;  what  suf- 
ficient to  disprove.  990 

Presumption  that .  conveyance  to  son  by 
father   is   an   advancement;    extrinsic   evi- 1 
dence  to  rebut.  035 
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Presumption  of  negligence  from  happen- 
ing of  accident  injuring  servant.  257 

Parol;  to  rebut  presumed  intention  in 
case  of  written  contract.  162 

Admissibility  of  letters  introduced  as 
mere  admissions  of  a  bank,  by  its  cashier, 
as  to  past  transaction.  306 

To  show  that  passenger  suing  for  wrong- 
ful arrest  by  carrier's  servant  was  of  un- 
chaste character.  944 

To  show  unconstitutionality  of  law;  ad- 
missibility; burden  of  proving  unconstitu- 
tionality of  statute.  706 

In  action  for  false  imprisonment;  of  cir- 
cumstances of  plaintiff's  family  and  filthy 
condition  of  jail;  of  loss  of  employment  be- 
cause of  imprisonment.  667 

Admissibility  of  acts  of  agent  to  prove 
fact  of  agency.  258 

Admissibility,    on    trial    for   murder,   of 
testimony  of  accused  at  coroner's  inquest: — 
(I.)    Introduction;    (II.)    competency:    (a) 
in  general;    (6)    of  testimony  given  before 
arrest;   (c)  of  testimony  given  after  arrest; 
(d)   for  purpose  of  impeachment  or  rebut- 
tal;   (e)    effect  of  Special  statutes;    (III.) 
practice  in  relation  to:    (a)   proof  of;    (6) 
objections  to;   (IV.)  illustrative  cases:   (o) 
rule  applied  in  trial  of  other  crimes;    (6) 
confessions  and   other  evidence  secured  at 
the  inquest  of  the  coroner.  33 

Privilege  as  to  testimony  of  physician; 
waiver.  Ill 

EXCLUSIVE  PRIVILEGE. 

To    Remove    Dead    Animals,    see    Mu- 
nicipal Corporations,  3. 

EXCURSIONISTS. 

Right  to  Return  on  Same  Train,  see 
Carriers,  11. 

EXECUTION. 

Notes  and  Briefs. 

Execution;    on    assets   in    hands    of    re- 
ceiver. 184 

EXECUTORS     AND     ADMINISTRA- 
TORS. 

1.  Want  of  authority  of  an  administra- 
tor to  maintain  an  action  because  of  defect 
in  his  bond  for  want  of  proper  sureties 
cannot  be  urged  as  a  defense  to  the  action,, 
since  it  is  a  collateral  attack  on  the  judg- 
ment of  the  probate  court.  Beresford  v. 
American  Coal  Co.   (Iowa)  25& 

2.  Defendant  cannot  rely  on  the  statute- 
of  limitations  as  a  defense  to  an  action  to 
recover  damages  for  wrongful  death  be- 
cause the  administrator  who  brought  the 
action  did  not  file  a  proper  administration 
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bond  until  the  statutory  period  had  elapsed 
since  the  accident.  Id. 

Notes  and  Briefs. 

Executors  and  administrators;  defect  in 
bond  of  administrator  for  want  of  proper 
sureties;  setting  up  as  defense  to  action  by 
administrator  as  collateral  attack  on  judg- 
ment of  probate  court.  258 

EXEMPLARY  DAMAGES. 

See  Damages,  3. 

EXEMPTION. 

Right  to  Revoke  Grant  of,  see  Con- 
tracts, 13,  14. 
From  Taxation,  see  Taxes. 

EXPECTANCY. 

Validity  of  Agreement  as  to,  see  Con- 
tracts, 5. 

EXPERT   EVIDENCE. 

See    Evidence,    11-13. 

EXPLOSION. 

Liability  for  Injury  to  Servant  by,  see 
Master  and  Servant,  2,  11,  12. 

Contributory  Negligence  Preventing 
Recovery  for  Injury  by,  see  Mas- 
ter and  Servant,  23. 

Correctness  of  Instructions  as  to 
Thawing  Dynamite,  see  Trial,  17. 

1.  The  degree  of  care  required  of  per- 
sons having  the  possession  and  control  of 
dangerous  explosives,  such  as  firearms  or 
dynamite,  is  of  the  highest ;  the  utmost  care 
must  be  exercised,  respecting  the  care  and 
custody  of  such  instrumentalities,  to  guard 
against  injury  to  others.  Mattson  v.  Min- 
nesota &  N.  W.  R.  Co.   (Minn.)  503 

2.  The  degree  of  care  required  of  per- 
sons having  control  of  dangerous  explosives, 
to  prevent  harm  to  others,  is  greater  and 
more  exacting  as  respects  young  children. 

Id. 

3.  A  railroad  company  which  leaves 
dynamite  exposed  on  its  premises,  where 
children  have,  to  the  knowledge  of  its  serv- 
ants, been  in  the  habit  of  playing,  is  liable 
for  an  injury  to  one  of  them  caused  by  the 
explosion  of  a  stick  of  dynamite  which  they 
take  from  the  premises.  Id. 

EXTRA  ALLOWANCE. 

See  Costs. 

EXTRADITION. 

Discretion  in  Admitting  to  Bail,  see 
Bail. 

1.  The  production  of  oral  testimony  is 
70  L.  R.  A. 


not  necessary  to  establish  a  case  for  the 
interstate  rendition  of  a  fugitive  from  jus- 
tice.   Farrell  v.  Hawley  (Conn.)  686 

2.  No  hearing  before  the  governor  to 
whom  a  requisition  is  addressed  for  the 
rendition  of  an  alleged  criminal,  and  no 
notice  to  the  person  charged*  with  crime,  are 
required  as  a  preliminary  to  the  issuance 
of  a  warrant  for  his  arrest  and  surrender, 
under  the  provisions  of  U.  S.  Rev.  Stat.  § 
5278,  U.  S.  Comp.  Stat.  1901,  p.  3597.     Id. 

3.  A  governor's  finding  in  favor  of  the 
interstate  rendition  of  an  alleged  fugitive 
from  justice  may  be  found  to  be  insufficient 
to  sustain  the  arrest,  on  conclusive  proof 
before  the  courts  that  accused  was  not  in 
the  state  where  the  crime  was  committed 
at  the  time  of  its  alleged  commission,  and 
that  there  was  no  evidence  to  the  contrary/ 
or  none  worthy  of  serious  consideration  be- 
fore the  governor.  Id. 

4.  One  cannot  be  a  fugitive  from  justice, 
subject  to  interstate  rendition,  unless  he 
was  in  the  state  from  which  the  demand 
comes  at  the  time  the  crime  is  charged  to 
have  been  committed.  Id. 

5.  An  averment  that  an  alleged  fugi- 
tive from  justice,  whose  rendition  to  an- 
other state  for  trial  is  sought,  was  not  in 
the  state  where  the  crime  is  alleged  to  have 
been  committed  at  the  time  of  its  alleged 
commission,  does  not  raise  an  issue  for  the 
interposition  of  the  courts,  where  the  gov- 
ernor is  admitted  to  have  made  an  investi- 
gation of  the  merits  of  the  claim  for  ren- 
dition, and  the  facts  upon  which  he  acted 
are  not  set  out.  Id. 

Notes  and  Briefs. 

Extradition;  constructive  presence  of 
persons  in  state  at  time  of  commission  of 
crime;  conclusiveness  of  governor's  find- 
ing in  favor  of  rendition  of  fugitive;  right 
of  person  held  on  extradition  proceedings 
to  bail.  687 

EXTRA  WORK. 

By  Laborer  Voluntarily  Working  Over- 
time for  Government,  see  Eight- 
Hour  Law. 

FACTORS. 

Form  of  Action  against,  on  Sale  of 
Mortgaged  Property,  see  Action 
or  Suit,  1. 

Notes  and  Briefs. 

Factors;  liability  of  commission  mer- 
chant who  in  good  faith  sells  mortgaged 
cattle  sent  to  him  for  sale  without  consent 
of  mortgagee.  554 
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FALSE  IMPRISONMENT. 

Damages  for,  see  Damages,  2. 

Evidence  as  to  Damages  by,  see  Evi- 
dence, 21,  22. 

Liability  of  Telephone  Company  for 
Servant's  Act  in  Procuring,  see 
Master  and  Servant,  40. 

Question  for  Jury  as  to  Probable  Cause, 
see  Trial,  4. 

1.  A  magistrate  invested  with  general 
jurisdiction  over  the  subject-matter  of  an 
alleged  offense  is  not  liable  to  a  civil  action 
for  erroneously  deciding,  in  good  faith,  that 
he  has  jurisdiction  over  a  particular  offense 
•of  which  complaint  is  made  to  him,  and 
issuing  a  warrant  for  the  arrest  of  accused, 
although  the  ordinance  under  which  the 
proceeding  was  taken  proves  to  be  without 
^effect.     Rush  v.  Buckley  (Me.)  464 

2.  Merely  making  a  complaint  to  a 
magistrate  in  a  matter  over  which  he  has  a 
general  jurisdiction  does  not  render  one 
liable  in  trespass  for  false  imprisonment  for 
the  consequent  arrest  of  the  accused,  al- 
though the  ordinance  under  which  the  pro- 
ceeding was  taken  had  never  taken  effect. 

Id. 

3.  Indicating  the  desire  to  have  the 
sentence  enforced  is  not  such  an  inter- 
ference in  the  enforcement  of  the  warrant 
as  to  render  one  who  has  made  a  complaint 
before  a  magistrate  having  general  juris- 
diction of  the  offense  liable  for  false  im- 
prisonment in  case  the  ordinance  under 
which  the  proceeding  was  taken  proves  to 
be  without  effect.  Id. 

4.  The  invalidity  of  an  ordinance  under 
which  a  magistrate  acts  in  issuing  a  war- 
rant for  the  arrest  of  an  accused  will  not 
render  the  officer  who  serves  it  liable  for 
false  imprisonment,  where  the  magistrate 
has  general  jurisdiction  over  the  subject- 
matter,  and  the  process  is  not  void  on  its 
face.  Id. 

Notes  and  Briefs. 

False  imprisonment;  liability  for,  of  one 
making  complaint  to  magistrate  who  issues 
warrant.  464 

PEES. 

Loss  of  Right  to  Reward  by  Receiving, 
see  Reward,  2. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  27-32. 

TERRY. 

Sufficiency  of  Allegation  in  Suit  for 
Wrongful  Interference  with,  see 
Pleading,  4. 

1.  In  Maine  the  proprietor  of  a  ferry 
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has  no  common-law  remedy  against  those 
who,  without  right,  interfere  with  his 
profits.     Peru  v.  Barrett  (Me.)  567 

2.  A  merchant  maintaining  a  store  and 
storehouse  on  opposite  sides  of  a  river,  at 
a  point  where  a  ferry  is  maintained  by  an- 
other person,  infringes  the  ferry  license  by 
maintaining  row  boats,  of  which  he  ac- 
cords his  customers  free  use  in  the  trans- 
action of  business  with  him,  where  his 
customers  consist  of  the  public  generally, 
and  he  receives  what  is  a  full  equivalent 
for  the  ferriage  in  the  profits  of  the  sales, 
and  his  acts  clearly  diminish  the  profits  of 
the  ferry.  Id. 

FIDELITY  BOND. 

See  Bonds.  1. 

FINDING. 

Of  Governor  in  Extradition  Proceed- 
ings, Sufficiency  of,  see  Extra- 
dition, 3. 

See  also  Trial,  18. 

FIRE. 

Carrier's  Liability  for  Loss  of  Cotton 
by,  see  Carriers,  13. 

Contractor's  Right  to  Recover  in  Case 
of,  before  Contract  Completed,  see 
Contracts,  11. 

Liability  of  One  Cutting  Hose  for  In- 
jury by,  see  Negligence,  1. 

Proximate  Cause  of  Injury  by,  see 
Proximate  Cause. 

FIXTURES. 

Tenant's  Right  to,  see  Landlord  and 
Tenant,  2,  3. 

Boilers,  engines,  shafting,  and  heat- 
ing apparatus  placed  in  a  building  by  a 
tenant,  for  the  purpose  of  carrying  on  the 
business  for  which  the  building  is  leased, 
and  which  are  easily  removable  without  in- 
jury to  the  building,  may  be  removed  as 
trade  fixtures.  Bergh  v.  Herring-Hall- 
Marvin  Safe  Co.  (C.  C.  App.  2d  C)  756 

Notes  and  Briefs. 

Fixtures;  question  of  intention  in  plac- 
ing chattels  in  building;  what  constitute 
trade  fixtures;  right  of  tenant  to  remove 
trade  fixtures;  after  lease  has  terminated: 
where  he  has  been  summarily  ejected  for 
nonpayment  of  rent;  effect  of  entry  under 
renewal  lease  which  does  not  reserve  right 
to  remove  fixtures.  756 


FLOATAGE. 

Of    Logs    in    Navigable'  Stream,    see 
Logs;  Waters,  3. 
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TORECLOSUHE. 

Forfeiture  of  Policy  by,  see  Insur- 
ance, 3,  4. 

FOREIGN  CORPORATIONS. 

See  Corporations,  4-7. 

FORFEITURE. 

Of  Insurance  Policy,  see  Insurance, 
2-4. 

TORGERY. 

Of  Corporate  Bonds,  Stockbroker's  Lia- 
bility in  Case  of,  see  Brokers. 

Of  Registered  Securities  Belonging  to 
Corporation,  see  Corporations,  2, 3. 

FRAUD. 

Burden  of  Proof  as  to,  see  Evidence, 

3-6. 
In   Use   of   Mail,    Indictment   for,   see 

Indictment,  etc. 
Cancelation  of  Gas  Lease  for,  see  Mines. 
In  Use  of  Mail,  see  Postoffice. 

A  statement  by  one  attempting  to 
sell  a  cash  register,  that  its  use  would  save 
the  expense  of  a  bookkeeper,  and  one  half 
of  one  clerk's  time,  is  merely  dealer's  talk, 
and,  although  false,  is  not  ground  for  re- 
scission of  the  contract.  National  Cash 
Register  Co.  v.  Townsend  (N.  C.)  349 

Notes  and  Briefs. 
Fraud  must  be  proved,  not  presumed.  867 
Is   not   to   be   presumed;    metal   healing 
as  fraud;  when  practised  in  good  faith.  990 

False  representations  in  effecting  sale.  350 

FRAUD    AND    FRAUDULENT    CON- 
VEYANCES. 

Notes  and  Briefs. 

Fraudulent  conveyance  to  escape  payment 
of  taxes;  what  fraud  will  defeat  trust.   935 

FREIGHT. 

Carrier's  Duty  as  to,  see  Carriers,  12, 
13. 

FUGITIVE  FROM  JUSTICE. 

See  Extradition. 

GAS. 

Enjoining  Waste  of,  see  Injunction,  3. 
See   also   Mines,   Notes   and   Briefs. 

<3HFT. 

By  Husband  to  Wife,  Rebutting  Infer- 
ence of,  see  Evidence,  10. 

^GOVERNOR. 

Sufficiency  of  Finding  by,  in  Extradi- 
tion Proceedings,  see  Extradition, 
3. 
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GRADE. 

Requiring  Grade  of  Railroad  to  Con- 
form to  That  of  Street,  see  Rail- 
roads, 2-6. 

GRAND  JURY. 

Power  to  Return  Second  Indictment 
without  Hearing  Witnesses,  see 
Criminal  Law,  1. 

GRAVEL. 

Assignability  of  Right  of  Action  for 
Conversion  of,  see  Assignment,  1. 

Estoppel  to  Recover  for  Conversion  of, 
see  Estoppel,  5,  6. 

GUARANTY. 

Notes  and  Briefs. 

Guaranty;  as  collateral  contract;  right 
of  guarantor  to  have  legal  process  exhausted 
against  debtor.  1C9 

HABEAS  CORPUS. 

Notes  and  Briefs. 

Habeas  corpus;  to  procure  discharge  of 
person  held  under  extradition  proceedings; 
right  of  court  to  review  entire  case;  con- 
clusiveness of  governor's  finding  in  favor 
of  rendition  of  fugitive;  right  of  court  to 
consider  evidence  taken  at  preliminary  hear- 
ing, and  accompanying  requisition.  687 

HEALTH. 

Consideration  of  Encumbrances  in  Esti- 
mating Reasonableness  of  Outlay 
Required  by  Statute  for  Promotion 
of,  Bee  Buildings. 

Requiring  Substitution  of  Water  Clos- 
ets for  School  Sinks,  see  Eminent 
Domain,  12. 

Judicial  Notice  as  to  Common  Belief 
in  Efficacy  of  Vaccination,  see  Evi- 
dence, 1. 

HIGHWAYS. 

Ownership  to  Middle  of,  see  Bound- 
aries. 

Requiring  Change  of  Railroad  Grade 
to  Conform  to,  see  Constitutional 
Law,  8. 

Compelling  Railroad  to  Conform  to 
Grade  of,  see  Railroads,  2-6. 

Establishment. 

1.  Public  use  of  a  strip  of  land  as  a 
highway  for  a.  period  of  seven  years  before 
the  rights  of  a  homestead  entry  attach  to 
it  is  sufficient  acceptance  of  the  benefit  of 
U.  S.  Rev.  Stat.  §  2477  (U.  S.  Comp.  Stat. 
1901,  p.  1567),  providing  that  "the  right 
of  way  for  the  construction  of  highways 
over  public  lands,  not  reserved  for  publio 
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use,  is  hereby  granted ;M  and  it  is  not  neces- 
sary that  there  shall  have  been  a  formal 
acceptance  of  it,  or  a  user  for  the  prescrip- 
tive period.  Okanogan  County  v.  Cheetham 
(Wash.)  1027 

2.  A  homesteader  across  whose  claim  a 
highway  is  claimed  by  public  user  is  en- 
titled to  a  hearing  as  to  its  width,  when 
the  county  assumes  control  of  it,  where  the 
legislature  has  established  merely  a  mini- 
mum and  maximum  width,  leaving  the  ac- 
tual width  of  each  road  to  the  discretion 
of  the  local  authorities.  Id. 
Viaduct  in. 

3.  The  owner  of  property  abutting  on  a 
street  the  fee  of  which  is  in  the  public, 
at  a  point  which  is  depressed  below  the 
grade  of  other  property  through  which  the 
street  runs,  cannot  enjoin  the  use  of  a  via- 
duct erected  by  the  municipality  under  leg- 
islative authority,  to  facilitate  travel  be- 
tween the  more  elevated  parts  of  the  street, 
although  it  is  50  feet  above  the  street  level 
in  front  of  his  property,  and  ingress  to  and 
egress  from  his  property,  together  with  the 
free  and  uninterrupted  circulation  of  light 
and  air,  have  been  impaired,  and  the  value 
of  his  property  decreased;  nor  can  he  with- 
out the  aid  of  an  express  statute  compel 
the  municipality  to  compensate  him  for  the 
injury.  Sauer  v.  New  York  (N.  Y.)  717 
Interest  in  trees  in. 

4.  An  abutting  owner  has  such  an  in- 
terest in  trees  planted  in  the  street  in  front 
of  his  property  that,  although  the  fee  is 
in  the  public,  he  may  recover  damages  for 
their  destruction  by  a  wrongdoer.  Donahue 
v.  Keystone  Gas  Co.     (N.  Y.)  761 

5.  A  gas  company  which  negligently  per- 
mits gas  to  escape  from  its  pipes  in  the 
highway,  so  that  it  destroys  shade  trees 
in  front  of  abutting  property,  is  liable  for 
the  injury  thereby  done  to  such  property, 
although  the  fee  of  the  street  is  in  the 
public.  Id. 
Liability  for  injuries  by  defects  in. 

6.  Landowners  have  the  right  to  deposit 
in  the  street,  building  materials  required 
for  the  improvement  of  the  abutting  prop- 
erty; but  the  right  is  to  be  reasonably  exer- 
cised in  view  of  the  rights  of  the  public, 
and  is  subject  to  regulation  in  the  public 
interest.  Friedman  v.  Snare  &  T.  Co.  (N. 
J.  Err.  &  App.)  147 

7.  An  abutting  landowner  who  stores 
building  materials  in  the  street  is  not,  und*»r 
ordinary  circumstances,  charged  with  a  duty 
to  render  the  materials  safe  for  persons  who 
attempt  to  use  them  for  their  own  purposes, 
whether  of  pleasure,  convenience,  or  prof- 
it. Id. 

8.  There  is  nothing  in  the  mere  exist- 
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ence  of  building  materials  as  an  obstruction 
in  the  street  that  denotes  an  invitation  to 
the  passerby,  or  to  the  idler  or  playful 
child,  to  use  the  materials  for  his  own  pur- 
poses. Id. 
9.  The  fact  that  building  material* 
stored  in  the  street  by  the  abutting  owner 
may  be  so  arranged  as  to  be  attractive  to 
children  as  a  place  for  play,  or  as  a  resting 
place  during  or  after  play,  does  not  im- 
pose upon  the  landowner  or  his  agent  a 
duty  so  to  arrange  and  maintain  the  ma- 
terials as  to  render  them  safe  for  such  use*. 
In  such  cases,  attraction  or  temptation  is 
not  legally  equivalent  to  invitation.         Id. 

10.  A  railroad  company  is  not  liable  for 
injuries  caused  by  collision  of  one  driving 
on  the  highway  with  a  safety  gate  erected 
by  it  in  the  highway  under  the  direction 
of  the  municipality,  where  the  latter  would 
not  have  been  liable  had  it  erected  the  ap- 
pliance itself.  Seibert  v.  Missouri  P.  R. 
Co.    (Mo.)  72 

Notice  of  defects. 

Evidence  as  to,  see  Evidence,  19. 

]  1.  Knowledge  of  a  policeman  concerning 
a  defect  in  a  street  is  not  such  notice  to 
the  municipality  as  to  make  it  responsible 
for  damages  resulting  from  the  defect,  in 
the  absence  of  any  statute  or  ordinance 
charging  policemen  with  the  duty  of  re- 
pairing or  looking  after  the  streets.  Cleve- 
land v.  Payne    (Ohio)  841 

Notes  axd  Briefs. 

Highways;  safety  gates  at  intersection  of, 
with  railroad;  right  of  city  to  require;  not 
unlawful  obstruction  of  highway;  right  of 
public  to  whole  of  street;  presumption  that 
persons  injured  on  street  exercised  reason- 
able care.  72 

Power  of  municipality  to  compel  change 
of  grade  of  railway  in  street.  850 

Right  to  pile  building  material  in  street; 
liability  for  injury  to  child  playing  on; 
rights  of  children  in  street  generally.      147 

Abutting  owner's  easement  of  light,  air,, 
and  access;  right  to  compensation  when  de- 
prived of ;  erection  of  viaduct  in  street  under 
municipal  authority;  streets  held  in  trust 
for  public;  right  of  property  owner  to  com- 
pensation for  consequential  damage  from 
public  improvement;  viaduct  as  public 
street;   right  to  devote  street  to  new  use. 

71* 

Interest  of  abutting  owner  in  trees  in; 
injury  to,  by  escape  of  gas  from  pipes.    761 

Acquiring  title  from  government  to  land 
over  which  right  of  way  passes;  land  must 
be  taken  subject  to;  obstruction  of,  or  en- 
croachment  upon,   highway ;    effect  of   user 


Homestead— Indiotmekt,  Intohmation,  and  Complaint. 
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to  constitute  acceptance  of  highway;   stat- ' 
utoiy  grant  of  right  of  way  for  highway 
over  public  lands;  what  constitutes  a  public 
highway.  1027 

HOMESTEAD. 

Establishment    of    Highway    over,    Bee 

Highways,  1,  2. 
On   Public   Land,    see   Public   Lands. 

Notes  and  Briefs. 

Homestead;  liability  of  lands  acquired 
under  homestead  act  to  debt  contracted 
prior  to  issuance  of  patent;  right  of  home- 
steader on  public  lands  to  sell  timber  there- 
on. 874 

HOMICIDE. 

1.  A  police  officer  has  no  right  to  take 
life  to  prevent  the  escape  of  one  whom  he 
is  attempting  to  arrest  for  misdemeanor. 
State  v.  Smith   (Iowa)  246 

2.  Where  the  aiding  of  a  prisoner  to 
escape  is  by  statute  made  a  felony,  a  police 
officer  may,  in  order  to  prevent  such  crime, 
use  all  force  that  is  apparently  necessary 
for  that  purpose,  even  though  it  results  in 
the  death  of  the  felon.  Id. 

Notes  and  Briefs. 

See  also  Evidence. 

Homicide,  by  police  officer  in  attempting 
to  arrest  person  for  misdemeanor.  246 

Admissibility,  on  trial  for  murder,  of 
testimony  of  accused  at  coroner's  inquest. 

33 

HUSBAND  AND  WIFE. 

Striking  out  Answer  for  Refusal  to  Pay 
Alimony,  see  Contempt;  Plead- 
ing, 2. 

Rebutting  Presumption  of  Gift  to  Wife, 
see  Evidence,  10. 

Burden  of  Proof  as  to  Conveyance  Made 
to  Defeat  Decree  for  Alimony,  see 
Evidence,  6. 

1.  That  a  woman  assists  her  husband 
in  his  business,  and  in  caring  for  money 
which  is  the  product  of  their  joint  labor, 
does  not  make  the  money  her  property. 
M  on  ah  an  v.  Monahan    (Vt.)  935 

2.  The  deposit  of  a  man's  money  in  a 
savings  bank,  by  his  wife  in  her  own  name, 
does  not  change  its  ownership,  where  it  is 
consistent  with  the  manner  in  which  they 
transacted  business,  and  with  her  custom 
of  caring  for  the  money  which  they  earned 
together.  Id. 

Notes  and  Briefs. 

Husband  and  wife;  action  for  divorce; 
making  codefendant  party  to  whom  alleged 
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fraudulent  conveyance  of  property  has  been 
made  by  defendant;  right  of  such  third 
party  to  set  up  all  defenses  which  the  de- 
fendant might  set  up;  right  of  court  to 
strike  defendant's  answer  from  the  record 
and  forbid  him  to  plead  further  because 
of  contempt  in  refusing  to  pay  alimony; 
right  of  plaintiff  to  prove  her  marriage  by 
oral  testimony  over  objections  of  defendant; 
necessity  of  proving  fraud  in   conveyance. 

866 

IMPAIRMENT  OF  OBLIGATION  OF 
CONTRACTS. 

8ee  Contracts,  12-15. 

IMPUTED    NEGLIGENCE. 

See  Negligence,  2,  3. 

INCONSISTENT  DEFENSES. 

See  Pleading,  5. 

INDEMNITY. 

Validity  of  Contract  to  Indemnify 
against  Loss  by  Fire,  see  Con- 
tracts, 6,  8. 

INDEPENDENT  CONTRACTOR. 

Liability  for  Injury  to  Servants  .of, 
see  Electrical  Uses  and  Appli- 
ances. 

INDIANS. 

A  lease  by  an  Indian  during  the  time 
that  the  government  held  the  land  in  trust 
for  him  after  the  issuance  of  a  preliminary 
patent  is  invalid,  unless  it  is  approved  by 
the  Secretary  of  the  Interior.  Reservation 
State  Bank  v.  Hoist   (S.  D.)  799 

INDICTMENT,  INFORMATION,  AND 
COMPLAINT. 

Review  of  Discretion  in  Refusing  to 
Require  Election  between  Counts  of, 
see  Appeal  and  Error,  7. 

Power  to  Return  Second  Indictment 
without  Hearing  Witnesses,  see 
Criminal  Law,  1. 

Burden  of  Proving  Allegation  in,  see 
Evidence.  3. 

A  mere  allegation  in  an  indictment 
for  having  devised  a  scheme  to  defraud  by 
the  use  of  the  United  States  mail,  in  vio- 
lation of  the  acts  of  Congress  upon  that 
subject,  that  defendant  was  engaged  in  the 
business  of  mental  healing,  is  not  an  al* 
legation  of  a  "scheme  or  artifice  to  defraud," 
within  the  meaning  of  the  statute.  Post 
v.  United  States  (C.  C.  A.  5th  C.)  98D 

Notes  and  Briefs. 

Indictment;  prohibition  against  joining 
more  than  three  separate  offenses  in  one 
indictment.  990 
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INDORSEMENT. 

Of  Note,  see  Bills  and  Notes. 

INFANTS. 

Negligence  towards,  see  Explosion,  2, 
3;  Highways,  9;  Municipal  Cor- 
porations, 5. 

Imputing  Parent's  Negligence  to  Child, 
see  Negligence,  2,  3. 

1.  A  judgment  entered  on  an  award  In 
a  proceeding  by  which  an  attempt  is  made 
to  submit  to  arbitration  the  title  to  land 
claimed  by  infants  is  subject  to  attack  by 
them  where  there  was  no  one  to  protect 
their  rights  in  the  proceeding.  Millsaps  v. 
Estes  (N.  C.)  170 
Disabilities  and  liabilities. 

See  also  Vendor  and  Purchaser. 

2.  An  attempt  to  submit  the  cause  of  an 
infant  to  arbitration  by  parties  acting  on 
his  behalf  is  absolutely  void.  Millsaps  v. 
Estes  (N.  C.)  170 

3.  An  agreement  by  an  infant  to  submit 
his  cause  to  arbitration  is  voidable.  Id. 

4.  Equity  will  not  recognize  a  pretended 
arbitration  in  a  suit  by  infants  to  set  aside 
deeds  by  a  life  tenant  purporting  to  convey 
property  to  which  they  claim  title,  by  which 
an  amount  is  fixed  which  shall  be  paid  to 
them  to  complete  the  consideration  for  tfie 
transfer,  upon  payment  of  which  the  title 
shall  be  established  in  the  grantees.  Id. 

5.  Infants  who  seek  to  avoid  a  judgment 
attempting  to  validate  a  conveyance  of  real 
estate  claimed  by  them  must  restore  what- 
ever of  value  they  have  received  under  it. 

Id. 
Notes  and  Briefs. 

Infants;  child  playing  on  lumber  piled 
in  street  as  trespasser;  rights  of  children  in 
street;  measure  of  care  required  to  protect 
children.  147 

Liability  for  injury  to,  of  owner  of  dan- 
gerous premises.  504 

Arbitration  of  infant's  cause  of  action: — 
(I.)  In  general;  (II.)  power  to  submit  for 
infant:  (a)  of  parties  binding  themselves 
for  performance  of  award;  (6)  of  general 
guardians;  (c)  of  guardians  ad  litem;  {d) 
of  attorneys;  (e)  of  life  tenant;  (III.) 
power  of  court  to  determine  advisability 
of  submission;  (IV.)  right  to  plead  infancy 
of  parties  to  submission.  170 

INFRINGEMENT. 

Of  Ferry  License,  see  Ferry,  2. 

INJUNCTION. 

Against   Use   of  Viaduct  in  Highway, 

see  HionwAYS,  3. 
Against      Interference      with      Water 

Rights,  see  Waters,  22. 

1.  Persons  who  have  contracted  for 
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water  for  irrigation  purposes  are  entitled 
to  a  hearing  upon  the  question  whether  or 
not  their  lands  are  entitled  to  water  for 
that  purpose,  before  the  performance  of  the 
contract  can  be  enjoined  on  the  ground  that 
they  are  not  entitled  to  the  water.  Wat- 
kins  Land  Co.  v.  Clements  (Tex.)  964 

2.  An  injunction  against  the  use  of 
water  for  irrigation  on  parts  of  certain 
surveys  is  not  enforceable  where  there  is  an 
entire  want  of  description  of  the  parts  of 
surveys  which  are  denied  the  right  to  the 
water.  I<L 

3.  An  injunction  will  lie  against  draw- 
ing natural  gas  from  a  natural  reservoir 
utilized  for  supplying  the  inhabitants  of  a 
municipal  corporation,  merely  for  the  pur- 
pose of  wasting  it,  and  injuring  those  who 
were  utilizing  it.  Louisville  Gas  Co.  v. 
Kentucky  Heating  Co.   (Ky.)  558 

Notes  and  Briefs. 

Injunction;  to  restrain  drawing  of 
natural  gas  from  natural  reservoir  for  pur- 
pose of  wasting  it.  55S 

To  restrain  diversion  of  water  by  upper 
riparian  owner;  necessity  of  showing  sub- 
stantial damage  from  diversion.  965 

INQUEST. 

Admissibility  of  Defendant's  Evidence 
at,  see  Evidence,  14-16. 

INSOLVENCY. 

Of  Bank  to  Which  Draft  is  Sent  for 
Collection,  see  Banks,  7. 

INSPECTION. 

Master's  Duty  as  to,  see  Master  and 
Servant,  11-14,  27,  28. 

INSTRUCTIONS. 

See  Trial,  13-17. 

INSULATION. 

Defective,  Liability  for  Injury  by,  see 
Electrical  Uses  and  Appliances. 

INSURANCE. 

1.  An  insured  who  accepts  a  policy  in- 
corporating the  provisions  of  another  policy 
as  part  of  the  contract  is  bound  by  such 
provisions,  although  the  policy  referred  to 
is  in  possession  of  the  insurer,  and  is  never 
seen  by  the  insured,  who  knows  nothing  of 
its  terms.  Conner  v.  Manchester  Assur.  Co. 
(C.  C.  App.  9th  C.)  106 

2.  The  mere  accumulation  of  interest  on 
a  mortgage,  of  which  an  insurer  was  noti- 
fied at  the  time  of  issuing  the  policy  on  real 
estate,  will  not  work  a  forfeiture  of  the  in- 
surance. Fitzgibbons  v.  Merchants'  &  B. 
Mut.  F.  Ins.  Co.  (Iowa)  243 


Inteubst-  Jail. 
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3.  The  institution  of  foreclosure  pro- 
ceedings against  the  real  estate  only  will 
not  work  a  forfeiture  of  an  insurance  policy 
covering  real  and  personal  property,  which 
provides  that  it  shall  be  forfeited  by  the  in- 
stitution of  foreclosure  proceedings  against 
the  "property  insured."  Id. 

4.  A  negative  reply  to  a  question  in  the 
proofs  of  loss  as  to  the  pendency  of  fore- 
closure proceedings  against  the  property 
will  not  avoid  the  policy  if,  although  in- 
stituted, such  proceedings  had  progressed 
to  a  final  decree  before  the  loss  occurred. 

Id. 

5.  An  order  by  the  county  supervisors 
to  burn  the  grass  on  pasture  lands  to  de- 
stroy grasshoppers  which  theaten  to  dev- 
astate the  orchards  and  vineyards  of  the 
locality  is  an  act  of  civil  authority,  wheth- 
er it  is  strictly  within  their  power  or  not, 
so  as  to  relieve  an  insurance  company 
from  liability  for  loss  of  property  to  which 
the  fire  extends  after  it  has  gotten  beyond 
control,  under  a  provision  of  the  policy 
relieving  the  insurer  from  liability  for 
property  destroyed  by  order  of  any  civil 
authority.  Conner  v.  Manchester  Assur. 
Co.  (C.  C.  App.  9th  C.)  106 

6.  A  stipulation  that  an  insurer  shall 
not  be  liable  for  loss  occurring  by  order  of 
any  civil  authority  is  not  a  warranty  at 
common  law,  nor  under  the  terms  of  a 
statute  providing  that  a  statement  in  a 
policy  of  a  matter  relating  to  the  person  or 
thing  insured,  or  to  the  risk  as  a  fact,  is  an 
express  warranty  thereof,  so  as  to  be  with- 
in a  statute  providing  that  to  be  valid  every 
express  warranty  must  be  contained  in  the 
policy  itself,  or  in  an  instrument  signed  by 
the  insured  and  referred  to  in  the  policy 
as  making  a  part  thereof.  Id. 

Notes  and  Briefs. 

Insurance;  meaning  of  word  "warranty'-' 
in;  warranty  as  part  of  contract;  necessity 
that  it  appear  in  express  terms;  incorpo- 
rating provisions  of  other  policy  by  ref- 
erence; stipulation  against  liability  for 
loss  occurring  by  order  of  any  civil  author- 
ity; what  is  an  act  of  civil  authority  with- 
in meaning  of.  107 

Provision  for  forfeiture  on  institution  of 
foreclosure  proceedings  against  "property 
insured;"  effect  of  foreclosure  against 
realty  only,  on  policy  covering  both  real  and 
personal  property;  waiver  of  provision  as 
to  liens  and  encumbrances.  243 

Denial  of  liability  as  waiver  of  notice  and 
other  defenses.  168 
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INTEREST. 

On  Mortgage;  Forfeiture  of  Insurance 
Policy  by  Accumulation  of,  see 
Insurance,  2. 

INTERNAL  IMPROVEMENTS. 

1.  The  construction,  operation,  and 
maintenance  of  an  oil  refinery  for  the  pur- 
pose of  receiving,  manufacturing,  storing, 
and  handling  crude  and  refined  oil  and  it* 
by-products,  and  the  marketing  of  the  same,, 
constitute  a  "work  of  internal  improve- 
ment." State  ex  rel.  Coleman  v.  Kelly 
(Kan.)  "         450 

2.  A  statute  must  be  construed  as  an 
act  appropriating  money  for  a  work  of  in- 
ternal improvement,  where  its  title  is,  "An 
Act  to  Provide  for  Branch  Penitentiary  and 
Oil  Refinery,"  and  the  first  section  states- 
its  purpose  to  be  the  providing  of  employ- 
ment for  the  convicts  confined  in  the  state 
penitentiary,  but  the  subsequent  sections, 
the  public  conditions  under  which  it  was- 
conceived,  and  its  discussion  and  treatment 
by  the  legislative  authorities,  all  indicate 
that  the  main  object  of  the  statute  was  the 
construction  and  operation  of  the  oil  re- 
finery. Id- 

Notes  and  Briefs. 

Internal  improvements ;  prohibition 
against  state  engaging  in  works  of;  oil  re- 
finery as.  452: 

INTOXICATING  LIQUORS. 

Sale  of,  to  One  Intending  to  Resell  In 
Other  State  in  Violation  of  Law, 
see  Commerce,  2;  Conflict  op 
Laws,  2;  Constitutional  Law,  3. 

Lessor  Preventing  Lessee's  Acquisition 
of  License  as  Eviction,  see  Land- 
lord and  Tenant,  1. 

Notes  and  Briefs. 

Intoxicating  liquors;  validity  of  statute 
forbidding  bringing  of  action  for  price  of 
liquors  sold  in  other  state  to  be  resold  in 
state  where  statute  is  passed.  569 

INVITATION. 

To  Public  to  Use  Railroad  Right  of 
Way,  see  Railroads,  8,  9. 

IRRIGATION. 

Enjoining  Use  of  Water  for,  see  In- 
junction, 1,  2. 
Use  of  Water  for,  see  Waters. 

JAIL. 

Evidence  as  to  Filthy  Condition  of,  sea 
Evidence,  21. 
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Jams— License. 


JAMS. 

Right  of  One  Driving  Logs  to  Go  on 
Adjoining  Land  to  Break,  see 
Logs. 

JOINDER. 

Of  Parties,  see  Action  or  Suit,  3-5. 

JUDGMENT. 

Against  Infant,  see  Infants,  1,  5. 
Enjoining     Interference     with     Water 
Rights,  see  Waters,  22. 

Notes  and  Briefs. 

Judgment;  entered  on  award  by  arbitra- 
tors to  whom  infant's,  cause  of  action  is 
submitted;  collateral  attack  on.  176 

Setting  up  want  of  authority  of  adminis- 
trator to  maintain  action  because  of  defect 
in  bond,  as  collateral  attack  on  judgment 
of  probate  court.  258 

JUDICIAL  NOTICE. 

See  Evidence,  1,  2. 

JURISDICTION. 

See  Courts,  2. 

JUSTICE  OF  THE  PEACE. 

Liability  of,  for  False  Imprisonment, 
see  False  Imprisonment,  1. 

KICKING  CARS. 

Assumption  of  Risk  from,  see  Master 
and  Servant,  20. 

LANDLORD  AND  TENANT. 

1.  An  eviction  is  not  effected  by  a  lessor 
of  property  as  a  site  for  a  Baloon  business, 
in  preventing  the  acquisition  of  the  neces- 
sary license  by  protesting  against  its  issu- 
ance as  owner  of  other  property  in  the 
block.  Kellogg  v.  Lowe  (Wash.)  510 
Right  to  trade  fixtures. 

2.  A  tenant  does  not  lose  his  right  to 
remove  his  trade  fixtures  by  being  sum- 
marily ejected  from  the  building  for  non- 
payment of  rent.  Bergh  V.  Herring-Hall- 
Marvin  Safe  Co.  (C.  C.  App.  2d  C.)         756 

3.  Entering  under  a  renewal  lease, 
which  does  not  reserve  the  right  to  remove 
trade  fixtures  consisting  of  chattels  which 
may  be  removed  without  injury  to  the 
building,  does  not  destroy  that  right.        Id. 

Notes  and  Briefs. 

Landlord  and  tenant;  what  constitutes 
an  eviction;  any  act  depriving  tenant  of 
quiet  enjoyment    of    premises    as.  510 

Tenant  having  no  right  to  sever  grave! 
can  give  no  right,  as  against  landlord,  to 
other  party.  575 
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What  constitutes  trade  fixtures  as  be- 
tween landlord  and  tenant;  right  of  tenant 
to  remove;  after  expiration  of  lease;  where 
he  is  summarily  ejected  for  nonpayment  of 
rent;  effect  of  entering  under  renewal 
lease  which  does  not  reserve  right  to  re- 
move fixtures.  757 

LEASE. 

Gas  Lease,  see  Mines. 
Of  Timber  on  Public  Lands,  see  Pub- 
lic Lands,  2-5. 

LEGISLATURE. 

Passage  of  Statute  by,  see  Statutes, 
1,  2. 

LICENSE. 

For  Sale  of  Liquor;  Lessor  Preventing 
Lessee's  Acquisition  of,  as  Evic- 
tion, see  Landlord  and  Tenant,  1. 

1.  A  siding  or  switch  constructed  by  a 
railroad  company  from  its  road  to  a  manu- 
factory, at  the  expense  and  over  the  land 
of  the  latter,  solely  for  its  benefit,  and  for 
the  sole  purpose  of  affording  it  facilities 
for  receiving  and  shipping  freight,  and 
under  ^  written  agreement  silent  as  to  the 
length  of  time  it  is  to  remain,  may  not  be 
maintained  by  the  railroad  company 
against  the  objection  of  the  owner  of  the 
manufactory;  the  agreement,  so  far  as  the 
right  of  the  railroad  company  is  concerned, 
being  merely  a  license,  revocable  at  the 
option  of  the  licensor  or  his  grantee. 
Rodefer  v.  Pittsburg,  O.  V.  &  C.  R.  Go. 
(Ohio)  844 
Of  right  to  do  business. 

Recovery  Back  of  Fees  Paid,  see  As- 
sumpsit. 

Requiring  All  Members  of  Plumbing 
Firm  to  be  Registered  Plumbers, 
see  Constitutional  Law,  7. 

2.  Requiring  license  fees  for  the  con- 
tinued maintenance  of  billboards  erected  by 
permission  of  the  city,  the  aggregate  of 
which  will  greatly  exceed  the  gross  rental 
value  of  the  boards,  is  unreasonable.  Chi- 
cago v.  Gunning  System  (111.)  230 

3.  Requiring  payment  of  a  license  fee, 
under  penalty,  by  a  merchant  who,  having 
already  paid  the  privilege  tax  upon  his 
business,  issues  trading  stamps  in  connec- 
tion therewith,  is  a  palpable  attempt,  under 
the  guise  of  a  license  tax,  to  fix  a  penalty 
on  him  for  conducting  his  business  in  a 
certain  way,  and  is  unconstitutional  and 
void.     Montgomery  v.  Kelly  (Ala.)         209 

Notes  and  Briefs. 

License;   effect  of  failure  to  procure  li- 
cense on  right  to  recover  on  contracts.  722 


Licensees— Malicious  Prosecution. 
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To  maintain  railroad  siding  over  land; 
right  to  revoke;  revocation  of  executed 
parol  license.  847 

XICENSEES. 

Duty  towards,  on  Railroad  Track,  see 
Railroads,  7. 

XilENS, 

By  Order  as  to  Delivery  of  Proceeds  of 
Milk,  see  Assignment,  2. 

Of  Bank  on  Proceeds  of  Draft  Sent  for 
Collection,  see  Banks,  3-7. 

Maritime  Lien,  see  Shipping. 

Notes  and  Briefs. 

Liens;  maritime;  suit  in  rem  to  enforce; 
lien  for  money  advanced  to  master  or  owner 
of  vessel;  necessity  of  showing  that  money 
advanced  on  credit  of  vessel;  money  ad- 
vanced at  request  of  owner  in  foreign  port 
to  enable  vessel  to  continue  voyage;  lien 
for  stevedore's  services  on  ship  in  foreign 
port;  advances  to  pay  a  debt  which  is  a 
maritime  lien.  354 

LIMITATION  OF  ACTIONS. 

To  Whom  Available,  see  Executors 
and  Administrators,  2. 

1.  A  purchaser  of  mortgaged  property 
may  avail  himself  of  the  statute  of  limita- 
tions as  a  defense  to  an  action  to  foreclose 
the  mortgage,  although  the  property  passed 
to  his  grantor  subject  to  the  mortgage,  and 
was  in  equity  the  primary  fund  for  the  pay- 
ment of  the  debt,  even  though  the  debt  is 
neither  discharged  nor  barred  as  against 
the  debtor.  Colonial  &  U.  S.  Mortg.  Co.  v. 
Northwest  Thresher  Co.  (N.  D.)  814 

2.  An  action  to  foreclose  a  mortgage  on 
real  property  is  a  remedy  distinct  from  the 
remedies  by  which  the  creditor  may  enforce 
the  personal  obligation  for  the  debt  secured 
by  the  mortgage,  and  may  become  barred  by 
the  statute  of  limitations,  even  though  the 
debt  is  not  outlawed.  Id. 
Absence  from  state. 

3.  The  absence  of  a  mortgagor  from  the 
state  after  he  has  parted  with  the  title  to 
the  mortgaged  property  does  not  prevent 
the  statute  of  limitations  from  running  in 
favor  of  his  grantee.  Colonial  &  U.  S. 
Mortg.  Co.  v.  Northwest  Thresher  Co.  (N. 
D.)  814 

4.  A  foreign  corporation  may  avail  it- 
self of  the  statute  of  limitations  where  it 
has  complied  with  the  laws  of  the  state 
governing  such  corporations,  and  has  been 
regularly  and  continuously  doing  business 
in  the  state  during  the  entire  period  re- 
quired to  bar  an  action,  and  during  all  that 
time  has  had  an  agent  resident  in  the  state 
upon  whom  process  could  be  served.  Id. 
70  L.  R.  A. 


Notes  and  Briefs. 

Limitation  of  actions;  absence  of  original 
mortgagor  from  state  as  extending  time 
within  which  action  of  foreclosure  may  be 
brought;  as  against  subsequent  grantees  of 
holders  of  equity  of  redemption ;  extinguish- 
ment of  right  to  sue  upon  debt  while  right 
to  bar  redemption  still  exists  as  against 
owner  of  property;  statute  of  limitations, 
with  all  its  provisions,  applies  without  re- 
gard to  character  of  action  or  relief  sought ; 
right  of  subsequent  grantees  of  mortgaged 
premises  to  plead  statute  where  original 
debt  is  not  barred ;  where  grantor  took  prem- 
ises subject  to  mortgage;  right  of  foreign 
corporation  to  plead  statute  of  limitations. 

814 

Statute  does  not  run  against  the  govern- 
ment or  state.  972 

LOGS. 

See  also  Waters,  3. 
One  attempting  to  use  a  navigable 
stream  for  the  floatage  of  logs  has  no  right 
to  go  upon  the  adjoining  land  for  the  pur- 
pose of  breaking  jams  or  aiding  the  drive. 
Monroe  Mill  Co.  v.  Menzel   (Wash.)       272 

LOOKOUT. 

For   Persons   on    Railroad   Track,    see 
Railroads,  10,  11. 

LOTTERY. 

Notes  and  Briefs. 

Trading-stamp  business  not  a  lottery. 

209 
MAGISTRATE. 

Liability   of,   for   False   Imprisonment, 
see  False  Imprisonment,  1. 

MAILS. 

Burden   of  Proving  Fraud  in  Use  of, 

see  Evidence,  3,  4. 
Indictment  for   Fraud  in  Use  of,   see 

Indictment,  etc. 
See  also  Postoffice,  Notes  and  Briefs. 

MAJORITY. 

For  Passage  of  Appropriation  Bill,  see 
Statutes,  1,  2. 

MALICE. 

Notes  and  Briefs. 

Malice;  effect  of,  to  make  unlawful,  act 
otherwise  lawful.  550 

Effect  of,  in  doing  lawful  act  upon  one's 
own*  premises  which  injures  another.        701 

MALICIOUS  PROSECUTION. 

Evidence  as  to  Damages  from,  see  Evi- 
dence, 21. 
Want  of  probable  cause  is  not  a  nee* 
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Malpractice — Master  and  Servant. 


essary  element  in  a  cause  of  action  for  ma- 
licious abuse  of  process.  Jackson  v.  Amer- 
ican Teleph.  &  Teleg.  Co.    (N.  C.)         738 

Notes  and  Briefs. 

Malicious  prosecution;  liability  of  one 
causing  arrest  on  advice  of  public  prosecu- 
tor. 944 

Proof  of  probable  cause;  submitting  ques- 
tion of  probable  cause  to  jury.  667 

MALPRACTICE. 

See  Physicians  and  Surgeons,  3. 

MANDAMUS. 

An  adequate  remedy  which  will  pre- 
vent the  issuance  of  a  writ  of  mandamus 
to  compel  a  railroad  company  to  comply 
with  the  terms  of  an  ordinance  requiring 
it  to  conform  the  grade  of  its  tracks  to 
that  of  streets  crossed  by  them  does  not 
exist  merely  because  a  former  ordinance  au- 
thorizes prosecutions,  or  the  doing  of  the 
work  by  the  city,  upon  refusal  of  the  rail- 
road company  to  do  it.  Houston  &  T.  G. 
R.  Co.  v.  Dallas  (Tex.)  850 

MANUFACTURER. 

Implied  Warranty  by,  see  Sale. 

MANUFACTURING. 

Furnishing  Electric  Power  for,  as  Pub- 
lic Use,  see  Eminent  Domain,  9. 

MASON. 

Duty  to  Inspect  Stone  Received  from 
Quarry,  see  Master  and  Servant, 
11,  12. 

MASTER  AND  SERVANT. 

Liability  on  Bond  for  Fidelity  of  Serv- 
ant, see  Bonds,  1. 

Constitutionality  of  Eight-Hour  Law, 
see  Constitutional  Law,  9. 

Right  to  Pay  for  Time  Consumed  in 
Return  Trip  after  Service  Per- 
formed, see  Contracts,  9. 

Right  to  Extra  Pay  for  Working 
Overtime,  see  Eight-Hour  Law. 

Liability  to  .Servants  of  Independent 
Contractor,  see  Electrical  Uses 
and  Appliances. 

Master's  duty  and  liability  generally. 

Question  for  Jury  as  to,  see  Trial,  8. 
Correctness  of  Instruction  as  to  Thaw- 
ing Dynamite,  see  Trial,  17. 
See  also  Evidence,  23;  Notice;  Plead- 
ing, 9. 
1.  The  general  superintendent  of  a  rail- 
road may  be  found  to  be  negligent  in  plac- 
ing so  many  cars  upon  a  spur  track  that  it 
will  not  hold  all  the  cars  in  a  train  which 
are  to  be  placed  upon  it  after  dark,  without 
70  L.  R.  A. 


giving  notice  of  that  fact  to  those  in  charge 
of  the  train.  Milbourne  v.  Arnold  Electric 
Power  Station  Co.    (Mich.)  G0«> 

2.  No  more  than  ordinary  care  is  nec- 
essary, on  the  part  of  a  master,  in  pro- 
viding and  adopting  methods  for  thawing 
dynamite,  which  is  such  care  as  reasonable 
and  prudent  men  exercise  under  like  cir- 
cumstances. Bertha  Zinc  Co.  v.  Martin's 
Admr.   (Va.)  99» 

3.  No  duty  rests  on  a  railroad  company 
sending  employees  out  in  severely  cold 
weather  to  clean  the  track  in  open  country,, 
remote  from  habitations,  to  provide  them 
with  food  and  shelter.  King  v.  Interstate 
Consol.  Street  R.  Co.    (R.  I.)  924 

4.  A  railroad  company  is  not  bound  to 
carry  to  his  home  one  of  its  employees 
whose  feet  have  been  frozen  by  exposure  to 
severe  cold  while  in  the  course  of  his  em- 
ployment. Id. 
Duty  as  to  appliances. 

5.  It  is  not  the  duty  of  a  master  to  pro- 
vide safe,  sound,  and  suitable  appliances 
for  the  use  of  the  servant,  but  only  to  use 
ordinary  care  to  do  so.  Bertha  Zinc  Co.  v. 
Martin's  Admr.   (Va.)  999 

6.  A  corporation  maintaining  poles  to 
support  electric  wires  performs  its  duty  by 
furnishing  pike  poles  for  handling  such 
poles,  of  the  ordinary  kind  and  in  good  con- 
dition, and  is  not  liable  for  an  injury  to 
an  employee  caused  by  the  use  of  a  pole 
upon  which  the  point  has  become  blunted  or 
dull,  so  that  it  can  no  longer  be  relied  upon 
as  a  brace  for  poles  which  are  being  taken 
down.  Towne  v.  United  Electric  Gas  k 
P.  Co.  (Cal.)  214 
Duty  as  to  couplers. 

7.  Cars  which  can  be  coupled  as  well  as 
uncoupled  are  included  in  the  clause  of  the* 
safety  appliance  act  of  Congress  of  March  2, 
1893,  which  makes  it  unlawful  for  a  com- 
mon carrier  to  permit  to  be  used  on  its 
line  a  car  not  equipped  with  couplers  coup- 
ling automatically  by  impact,  and  which 
cannot  be  uncoupled  without  the  necessity 
of  men  going  between  the  ends  of  the  cars. 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Voelker  (C. 
C.  App.  8th  C.)  264 

8.  The  preparation  of  a  coupler  for  the- 
impact  is  not  distinct  from  the  act  of  coup- 
ling, so  as  to  relieve  the  carrier  from  the  re- 
quirements of  a  statute  making  it  unlawful 
to  use  a  car  which  cannot  be  coupled  with- 
out the  necessity  of  going  between  the  ends 
of  the  cars.  Id. 

9.  It  is  actionable  negligence  for  a  rail- 
road company  to  permit  the  use  upon  its 
road  of  a  car  the  coupler  of  which  is  so 
defective  that  it  cannot  be  prepared  for  use- 
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without  going  between  the  drawbars  of  the 
cars,  and  without  the  use  of  both  hands,  the 
exertion  of  considerable  strength,  and  the 
consumption  of  more  than  the  usual  time, 
under  a  statute  making  it  unlawful  to  per- 
mit the  use  of  cars  which  cannot  be  coupled 
automatically  by  impact,  without  the  ne- 
cessity of  men  going  between  the  ends  of 
the  cars.  Id. 

Duty  to  warn. 

10.  A  master  who  sends  an  employee  to 
repair  switches  on  elevators,  which  requires 
him  to  work  inside  the  wells  in  the  path  of 
cars,  at  a  time  when  they  are  in  operation, 
is  liable  for  injuries  to  him,  due  to  failure 
to  use  the  necessary  means  to  give  him  time- 
ly warning  of  the  approach  of  cars,  by  some 
means  other  than  the  persons  in  charge  of 
the  cars^  who  are  engrossed  in  other  duties. 
Western  Electric  Co.  v.  Hanselmann  (C.  C. 
App.  2d.  C.)  705 
Duty  to  inspect. 

11.  A  mason  contractor  owes  no  duty  to 
his  employees  to  inspect  stone  received  from 
the  quarry  to  ascertain  if  it  is  free  from 
the  explosives  used  to  blast  it  from  the 
quarry    bed.     Mooney    v.    Beattie     (Mass.) 

831 

12.  Failure  of  quarrymen  to  inspect  stone 
to  discover  explosives  before  delivering  it 
to  a  mason  contractor  will  not  impose  upon 
the  latter  the  duty  of  making  such  inspec- 
tion for  the  protection  of  his  employees  if 
the  quarrymen  are  in  good  standing,  and 
their  failure  to  inspect  is  not  brought  to 
the  attention  of  the  contractor.  Id. 

13.  A  system  for  inspection  of  the  im- 
plements furnished  for  the  use  of  employees 
cannot  be  regarded  as  adequate  which  does 
not  provide  for  safe  custody  of  the  thing 
inspected  during  any  substantial  interval 
between  its  inspection  and  its  use.  Craw- 
ford v.  United  Railways  &  Electric  Co. 
(Md.)  489 

14.  A  street  car  company  is  liable  for  an 
injury  to  an  employee  caused  by  a  defect 
in  a  car,  due  to  the  facts  that,  according  to 
custom,  it  was,  after  inspection,  left  for 
several  hours  of  the  night  in  a  public  street, 
without  any  rule  or  regulation  intended  to 
guard  it  from  negligent  or  wanton  injurv. 

Id. 
Atsnmption  of  risk. 

15.  An  employee  in  a  mine  does  not  as- 
sume the  risk  of  negligence  of  the  superin- 
tendent in  the  operation  of  the  cage  which 
is  provided  to  lift  him  from  the  mine. 
Beresford  v.  American  Coal  Co.  (Iowa)  250 

10.  One  engaged  to  cut  a  tree  into  grate 
wood,  and  pile  it  in  a  dark  cellar,  does  not 
assume  the  risk  of  an  unprotected  hole  in 
the  cellar  bottom,  of  the  existence  of  which 
70  L.  R.  A. 


he  is  not  warned.     Eastland  v.  Clarke   (N. 
Y.)  751 

17.  Negligence,  or  error  of  judgment,  of 
a  competent  foreman  having  authority  to 
hire  and  discharge  the  men,  in  refusing  to 
permit  the  selection,  from  a  store  of  ropcr 
of  a  piece  sufficient  for  the  use  intended,  and 
insisting  upon  the  use  of  a  piece  which 
proves  to  be  insufficient,  will  not  render 
the  master  liable  for  a  resulting  injury  to 
a  workman,  since  the  risk  of  injury  from 
such  fault  is  assumed  by  the  men  as  inci- 
dental to  the  execution  of  the  work  in  its- 
details.  Vogel  v.  American  Bridge  Co.  (N. 
Y.)  725 

18.  A  railroad  employee  does  not,  in  tak- 
ing an  exposed  position  upon  a  car,  assume 
the  risk  of  injury  from  a  collision.  Mil- 
bourne  v.  Arnold  Electric  Power  Station  Co. 
(Mich.)  00O 

19.  A  railroad  employee  does  not,  as 
matter  of  law,  assume  the  risk  of  the  im- 
pact of  the  train  on  which  he  is  riding  with 
cars  on  a  spur  track  upon  which  cars  from 
hie  train  are  to  be  placed,  where  more  than 
spare  room  has  been  used  by  the  superin- 
tendent for  storage  of  other  cars  without 
notice  to  those  in  charge  of  the  train  upon 
which  such  employee  is  riding.  Id. 

20.  A  field  man  engaged  in  caring  for 
cars  as  they  are  kicked  onto  a  switch  track 
assumes  the  risk  of  injury  from  a  second 
string  being  sent  in  before  he  has  cared  for 
the  first  one,  where  the  general  and  uniform 
custom  while  he  continues  in  the  service 
is  to  kick  in  the  cars  as  occasion  requires, 
and  let  the  field  man  take  care  of  himself. 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Voelker  (C. 
C.  App.  8th  C.)  204 

21.  A  switchman  does  not  assume  the 
risk  of  injury  from  a  defective  car  because 
the  track  on  which  it  is  located  is  sometimes 
used  to  handle  cars  in  need  of  repairs, 
where  it  is  not  a  hospital  track,  but  is  used 
for  actively  handling  trains,  and  the  de- 
fective car  by  which  he  is  injured  is  not 
marked,  while  the  defect  which  causes  the 
injury  is  of  a  class  which  the  carrier  is 
forbidden  to  permit  by  a  statute  which  pro- 
vides that  an  employee  injured  by  a  car 
in  use  contrary  to  its  provisions  shall  not 
ba  deemed  to  have  assumed  the  risk  there- 
by occasioned.  Id. 
Contributory  negligence  of  servant. 

Question  for  Jury  as  to,  see  Trial,  10. 

22.  No  recovery  can  be  had  for  the  death 
of  the  driver  of  a  fire  engine  by  collision 
with  the  apparatus  supporting  and  oper- 
ating a  safety  gate  at  a  railroad  crossing,  if 
the  injury  could  not  have  happened  had  he 
exercised  the  slightest  care  in  the  manage- 
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ment  of  the  team.     Seibert  v.  Missouri  P. 
H.  Co.  (Mo.)  72 

23.  A  servant  at  work  near  a  fire  where 
dynamite  is  being  thawed  may  not  be  guilty 
of  improper  conduct  in  leaving  his  work  and 
going  to  the  fire  without  being  either  re- 
quested or  ordered  to  do  so,  if  the  fire  is 
built  partly  to  furnish  warmth  to  work- 
men, who  frequently  go  to  it  for  warmth 
without  objection  on  the  part  of  the  fore- 
man.    Bertha  Zinc  Co.  v.  Martin's  Admr. 

(Va.)  099 

24.  One  cannot  be  declared  negligent,  as 
matter  of  law,  who,  engaged  to  cut  a  tree 
into  grate  wood  and  pile  it  in  a  dark  cellar, 
where  he  has  been  but  once  before,  at  a 
place  designated  by  the  employer's  rep- 
resentative, attempts  to  carry  out  the  in- 
structions at  a  time  when  he  is  able  to  dis- 
tinguish objects  in  the  cellar  only  indis- 
tinctly, and  falls  into  an  unprotected  hole 
placed,  for  drainage  purposes,  in  the  cellar 
bottom.     Eastland  v.  Clarke   (N.  Y.)     751 

25.  A  railroad  employee  is  not  negligent, 
as  matter  of  law,  in  taking  an  exposed  posi- 
tion on  a  flat  car,  unless  the  risk  of  in- 
jury thereby  is  so  great  that  no  person  of 
ordinary  prudence  would  have  assumed 
it.  Milbourne  v.  Arnold  Electric  Power 
Station  Co.  (Mich.)  600 

26.  A  railroad  employee  may  be  found  free 
from  negligence  in  remaining  in  an  exposed 
position  on  a  flat  car  when  he  might  have 
secured  a  safe  position  inside  a  house  built 
thereon,  although,  after  placing  himself 
there,  the  superintendent  told  him  he  might 
better  go  inside,  where,  in  response  to  his 
statement  that  he  had  a  good  seat  and  was 
there  to  watch  the  tools,  the  superintendent 
*aid,  "All  right  then;"  since  it  may  be  found 
that  he  was  there  in  the  line  of  duty,  and 
not  merely  for  his  own  gratification.  Id. 
Fellow  servants  and  their  negligence. 

27.  The  duty  of  providing  a  reasonably 
safe  and  efficient  system  for  inspection  of 
the  implements  furnished  for  the  perform-, 
ance  of  the  servant's  duties  cannot  be  dele- 
gated by  the  master.  Crawford  v.  Unitod 
Hailways  &  Electric  Co.   (Md.)  489 

28.  A  car  inspector  and  switchman  are 
fellow  servants,  so  that  a  railroad  company 
is  not  liable  for  injury  to  a  switchman  by 
lumber  loaded  in  a  dangerous  manner  on  a 
■flat  car,  which  is  permitted  to  go  forward 
after  being  received  from  a  connecting  road 
through  the  negligence  of  a  competent  in- 
spector furnished  by  it.  Lellis  v.  Michigan 
C.  R.  Co.  (Mich.)  598 

29.  The  owner  of  a  house,  who  engages  a 
person  who  has  occasionally  worked  for  him, 
to  cut  a  tree  into  grate  wood  and  pile  it  in 
a  dark  cellar  under,  direction  of  the  bullcr, 
70  L.  R.  A. 


cannot  be  relieved  from  liability  for  injuries 
caused  by  his  falling  into  a  hole  in  the  cel- 
lar bottom,  which  was  left  uncovered  by  the 
butler  several  months  previously,  on  the 
ground  that  he  and  the  butler  are  fellow 
servants.    Eastland  v.  Clarke  (N.  Y.)     751 

30.  The  negligence  of  a  fellow  servant  is 
the  proximate  cause  of  injury  to  a  lineman 
in  the  employ  of  an  electric  lighting  com- 
pany by  a  fall  of  a  pole,  which  results 
from  the  selection  by  such  employee,  from 
among  others,  and  the  attempted  use  of, 
a  pike  pole  as  a  brace,  the  point  of  which 
has  become  blunted  so  that  it  is  no  longer 
flt  for  the  use  to  which  he  puts  it.  Towne 
v.  United  Electric  Gas  &  P.  Co.  (Cal.)     214 

31.  A  mine  owner  is  liable  for  the  act  of 
his  superintendent,  who  has  general  com- 
mand of  the  operation  of  the  mine,  in  send- 
ing the  engineer  away  from  the  engine  oper- 
ating the  cage  hoist,  and  attempting  to 
operate  the  same  himself,  knowing  that  he 
is  incompetent  to  do  so,  by  reason  of  which 
employees  ascending  the  shaft  are  injured. 
Beresford  v.  American  Coal  Co.  (Iowa)  256 

32.  A  mine  owner  is  liable  for  the  fail- 
ure of  his  superintendent  in  general  charge 
of  the  mine  to  obey  a  statute  providing  that 
no  person  shall  be  placed  in  charge  of  any 
engine  used  in  or  about  the  operation  of 
the  mine  but  experienced  and  competent  en- 
gineers,  even  though  the  disobedience  con- 
sists in  the  superintendent's  attempting  to 
run  the  engine  himself,  knowing  that  he  was 
incompetent  to  do  so.  Id. 
Master's  liability  to  third  persons. 

For  Arrest  by  Baggage  Master,  see 
Carriers,  5. 

Punitive  Damages  for  Servant's  Acts, 
see  Damages,  3. 

Question  for  Jury  as  to,  see  Trial,  5,  6, 
9. 

See  also  Contracts,  6;  Death,  2;  Evi- 
dence, 7. 

33.  To  bind  the  master  for  an  injury  done 
by  a  servant,  the  servant  must,  at  the  time, 
be  acting  for  the  master  within  the  scope 
of  the  duty  assigned  him.  Bowen  v.  Illinois 
C.  R.  Co.  *(  C.  C.  App.  8th  C)  915 

34.  A  master  is  liable  for  the  acts  of 
his  servant,  within  the  scope  of  his  employ- 
ment and  in  furtherance  of  the  business  in 
his  charge,  the  same  as  a  principal  is  for 
the  acts  of  his  agent.  Jackson  v.  American 
Teleph.  &  Teleg.  Co.    (N.  C.)  738 

35.  A  master  who  intrusts  the  custody 
and  control  of  a  dangerous  appliance  or 
agency  to  the  management  of  a  servant  will 
not  be  permitted  to  avoid  responsibility  for 
injuries  inflicted  thereby  on  the  plea  that 
the  servant,  in  the  particular  act  complained 
of,  was  acting  outside  the  scope  of  his  em- 
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ployment.     Barmore  v.  Vicksburg,  S.  &  F. 
It.  Co.  (Miss.)  627 

36. "A  master  who  places  a  servant  in 
-charge  of  an  agency  or  appliance  the  custody 
■and  control  of  which  is  dangerous  in  it- 
self, or  liable  to  inflict  serious  injury  to 
others  when  operated  in  the  customary  meth- 
od of  use,  and  while  being  devoted  to  the 
purposes  for  which  it  was  intended,  is  an- 
swerable for  the  exercise  of  the  servant's 
judgment  in  its  use.  Id. 

37.  Where  the  details  of  the  service  of 
an  employee  are  not  regulated  or  pre- 
scribed by  instructions  of  any  superior,  but 
are  left  to  his  own  uncontrolled  judgment, 
'the  master  is  responsible  for  his  wrong- 
ful acts,  unless  it  clearly  appears  that  they 
-were  beyond  and  outside  the  scope  of  the 
•employment,  and  committed  in  the  further- 
ance of  the  personal  ends  of  the  employee. 

Id. 

38.  To  escape  liability  for  the  torts  of 
Iris  servant,  a  master  must  show  that  the 
servant  had  abandoned  the  duties  of  his  em- 
ployment, and  gone  about  some  purpose  of 
liis  own,  in  which  the  master's  business  was 
tio£  concerned,  and  which  was  not  incident 
-to  the  employment  for  which  the  servant 
Tvas  hired.  Id. 

39.  An  employee  of  a  railroad  company, 
-whose  duty  is  to  operate  a  steam  pump,  and 
•who  is  furnished  with  a  railroad  tricycle 
-to  procure  the  necessary  fuel  along  the  road, 
-who  has  departed  from  his  employment  by 
rgoing  beyond  the  point  where  he  expected  to 
•secure  fuol  on  an  errand  of  his  own,  resumes 
"the  employment  when  he  begins  to  return 
to  that  point,  so  as  to. render  the  master  lia- 
ble for  his  negligent  act  in  running  down  a 
pedestrian  between  the  point  where  he 
"turned  about  and  the  point  where  the  fuel 
was  to  be  obtained.  Id. 

40.  A  telephone  company  is  liable  for  the 
act  of  its  servant,  charged  with  the  duty 
of  setting  poles  and  stringing  wires  over  a 
-certain  route,  in  causing  the  arrest  of  a 
landowner  along  the  route  to  get  him  out 
of  the  way  in  order  that  poles  may  be  erect- 
ed and  wires  strung  over  his  property 
against  his  will.  Jackson  v.  American  Tel- 
eph.  &  Teleg.  Co.   (N.  C.)  738 

41.  The  act  of  a  railroad  employee,  un- 
«der  direction  of  his  foreman,  who  has  been 
sent  by  the  general  superintendent  to  erect 
a  snow  fence  upon  private  property  of  an 
abutting  owner,  in  assaulting  an  employee 
of  the  latter,  who  has  been  sent  by  the 
owner  of  the  property  to  remonstrate  against 
the  erection  of  the  fence,  is  not  within  the 
scope  of  his  employment,  and  the  railroad 
•company  is  not  liable  therefor.  Waaler 
v.  Great  Northern  R.  Co.  (S.  D.)  731 
70  L.  R.  A. 


42.  A  railroad  company  is  not  liable  for 
the  wanton  act  of  its  station  agent  in  kill- 
ing a  person,  under  a  statute  giving  a  right 
of  action  against  a  railroad  company  for 
death  caused  by  the  negligence  of  the  com- 
pany or  the  unfitness,  negligence,  or  lack 
of  skill  of  its  employees,  where  such  person 
had  come  to  the  station  to  inquire  about 
demurrage  on  a  car  of  coal,  and,  having 
obtained  the  desired  information,  turned  to 
leave,  when  the  agent  said  there  was  a 
package  for  him,  and  gave  him  a  receipt 
book  to  sign,  and,  as  he  was  about  to  sign 
it,  picked  up  a  pistol  and  shot  him.  Bowen 
v.  Illinois  C.  R.  Co.  (C.  C.  App.  8th  C.)  915 

Notes  and  Briefs. 

Master  and  servant;  limitation  of  hours 
of  labor;  effect  on  right  of  employer  and 
laborer  to  agree  what  shall  constitute  a 
day's  work;  right  of  servant  who  exceeds 
limit  to  recover  extra  compensation        283 

Doctrine  of  assumption  of  risk;  duty  to 
warn  servant  of  danger  which  servant  knows 
or  ought  to  know;  servant  charged  with  all 
knowledge  which  he  would  have  had  by  use 
of  ordinary  care.  120 

Injury  to  servant  from  car  having  de- 
fective coupler;  effect  of  knowledge  that 
coupling  apparatus  is  defective;  statute  for- 
bidding use  of  cars  not  equipped  with  au- 
tomatic couplers.  206 

Duty  of  master  to  inspect  materials  upon 
which  servant  is  to  work: — (I.)  Master's 
duty  to  inspect  materials;  (II.)  degree  of 
care  required  in  inspection:  (a)  ordinary 
and  reasonable  care;  (6)  ineffective  in- 
spection. 831 

Duty  to  inspect  implements;  right  to  del- 
egate; injury  to  employee  by  defect  in  street 
car  left  in  street  at  night  for  several  hours 
after  inspection;  duty  to  promulgate  prop- 
er rules  for  conduct  of  business;  duty  to 
provide  safe  place  of  work;  assignability  of; 
failure  of  inspector  to  discover  and  repair 
defect;  constructive  notice  as  equivalent  of 
actual  notice.  490 

Duty  of  railroad  company  to  furnish  em- 
ployee safe  track  upon  which  to  ride,  no 
assumption  by  employee  of  risk  of  negli- 
gence of  master ;  negligence  of  general  super- 
intendent; in  placing  so  many  cars  on  spur 
track  that  it  will  not  hold  all  the  cars  in 
train  to  be  placed  on  it;  liability  for  injury 
to  employee  on  incoming  train  caused  there- 
by; conductor  as  fellow  servant  of  other 
employees  on  train;  concurring  negligence 
of    person    injured.  60  J 

Duty  to  provide  servant  with  safe  place; 
engaging  person  to  pile  wood  in  dark  cellar, 
where  there  is  a  dangerous  hole;  effect  of 
fact  that  hole  is  left  open  by  butler;   but- 
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ler  not  coservant  of  one  injured  ,•  who  are  fel- 
low servants;  negligence  of  vice  principal; 
what  constitutes  safe  place  to  work;  effect 
of  master's  ignorance  that  appliance  is  out 
of  order;  contributory  negligence  of  serv- 
ant. 752 

Duty  to  furnish  safe  instrumentalities; 
negligence  of  foreman;  refusal  to  recognize 
distinction  growing  out  of  grades  of  em- 
ployment; liability  for  carelessness  of  fel- 
low servant  or  foreman  in  using  tools;  dull- 
ness of  pike  poles  furnished  for  handling 
electric  light  poles;  master  not  liable  for  in- 
jury  where  danger  is  apparent  to  servant; 
vice  principals;  duty  to  inspect  appliances; 
burden  of  proof  as  to  master's  negligence. 

215 

Duty  of  master  to  furnish  protection  to 
servant  whose  work  requires  exposure  to 
cold: — (I.)  In  general;  (II.)  when  master 
has  agreed  to  furnish  protection;  (III.)  care 
after  injury.  024 

Duty  to  provide  servant  with  food  and 
shelter;  to  convey  servant  from  his  work 
to  his  home;  to  provide  surgical  assistance 
for  injured  employees;  assumption  of  risk 
of  exposure  to  cold;  right  of  servant  di- 
rected to  do  dangerous  act  to  assume  that 
master  has  exercised  special  care  to  render 
work  less  dangerous.  925 

Superintendent  of  mine  as  vice  principal ; 
when  attempting  to  operate  cage  hoist ;  man- 
ager of  separate  department  as  vice  princi- 
pal; duty  of  master  to  put  competent  man 
in  charge  of  engine  in  mine;  liability  for 
negligence  of  agent  in  performing  act  which 
master  owes  to  employee  as  a  duty;  fore- 
man as  vice  principal;  presumption  of  neg- 
ligence from  happening  of  accident.  257 

What  constitutes  detail  of  work,  for  prop- 
er performance  of  which  master  is  not  re- 
sponsible; who  is  vice  principal  of  master; 
•      duty  of  master  to  provide  safe  appliances; 
right  to  delegate.  726 

Car  inspector  as  fellow  servant  of  switch- 
man. 598 

Liability  for  negligent  injury  by  servant 
to  third  person ;  where  servant  had  departed 
from  line  of  employment,  but  was  returning 
thereto  at  time  of  injury.  027 

Liability  of  employer  for  acts  of  servant 
sent  to  commit  trespass  which  the  employer 
claims  were  in  excess  of  his  authority: — 
(I.)  Effect  of  a  trespass  being  an  unlawful 
act  upon  master's  liability;  (II.)  effect  of 
express  instructions  forbidding  acts  com- 
plained of;  (III.)  effect  of  acts  committed 
being  criminal,  upon  presumption  of  au- 
thority therefor;  (IV.)  acts  within  appar- 
ent scope  of  employment:  (a)  in  general; 
( ft )  excessive  force ;  ( c )  >  obnoxious  conduct  j 
70  L.  R.  A. 


(d)    conversion  of  property  severed;    (V.> 
acts  outside  apparent  scope  of  employment. 

731 

Liability  for  injury  by  servant  to  third 

person ;  when  done  in  course  of  employment ; 

when  act  is  deemed  to  be  within  scope  of 

employment.  917 

Liability  for  assault  by  servant;  what 
constitutes  acting  within  general  scope  of 
authority;  malicious  prosecution  by  servant. 

739 
MAXIMS. 

1.  A  man  cannot  grant  or  charge  that 
which  he  hath  not.    O'Niel  v.  Helmke  (Wis.) 

338 

2.  Damnum  absque  injuria.  Chicago  v 
Gunning  System  (111.)  230;  Clark  v.  Alla- 
man  (Kan.)  97i 

3.  Ex  dolo  malo  non  oritur  actio.  Wood- 
son v.  Hopkins  (Miss.)  G45 

4.  Expressio  unius  est  exclusio  alterius. 
Cleveland  v.  Payne  (Ohio)  841 

5.  In  pari  delicto  potior  est  conditio 
defendentis.     Woodson  v.  Hopkins    (Miss.) 

645 

6.  No  person  can  take  advantage  of  hi* 
own  wrong.  First  Nat.  Bank  v.  Guardian 
Trust  Co.   (Mo.)  7^ 

7.  Noscitur  a  sociis.  State  v.  Marble 
(Ohio)  835, 

8.  Qui  facit  per  alium,  facit  per  se. 
Jackson  v.  American  Teleph.  &  Teleg.  Co. 
(N.  C.)  73$ 

9.  Quod  principi  placuit,  legis  habet  vig- 
orem.     Clark  v.  Allaman   (Kan.)  971 

10.  Respondeat  superior.  Jackson  v. 
American  Teleph.  &  Teleg.  Co.  (N.  C.)     738 

11.  Salus  populi  suprema  lex.  Chicago  v. 
Gunning  System  (I11.J  230 

12.  So  use  your  own  property  as  not  to 
injure  others.  Id. 

13.  The  safety  of  the  people  is  the  su- 
preme law.  id. 

14.  Vigilantibus  et  non  dormientibus 
eequitas  subveniunt.  National  Cash  Register 
Co.  v.  Townsend  Grocery  Store  (N.  C.)  349 

15.  Volenti  non  fit  injuria.  Stevens  v. 
United  Gas  &  Electric  Co.  (N.  H.)  119 

Notes  and  Briefs. 
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Damnum  absque  injuria. 
Res  ipsa  loquitur. 


MEMBERS. 

Of  Association,  see  Associations. 

MENTAL  ANGUISH. 

Damages  for,  see  Damages,  4. 


Mental  Healing — Mortgage. 
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MENTAL  HEALING. 

Fraud  in  Use  of  Mail  for,  see  Indict- 
ment, ETC.;    POSTOFFICE. 
See  also  Evidence,  3. 

Notes  and  Briefs. 

Mental  science;  treatment  of  disease  by; 
as  fraud;  right  to  use  mails  for  purpose 
of.  990 

XIXITIA. 

Majority  Necessary  to  Pass  Appropria- 
tion for,  see  Statutes,  1,  2. 

Germaneness  of  Provisions  in  Bill  Mak- 
ing Appropriation  for,  see  Stat- 
utes, 4. 

MINES. 

Enjoining  Waste  of  Natural  Gas,   see 

Injunction,  3. 
Assumption   of  Risk  by   Employee   in, 

see  Masteb  and  Servant,  15. 
Liability  for  Injury  to  Miner  through 

Superintendent's     Negligence,      see 

Master  and  Servant,  31,  32. 

The  cancelation  of  a  gas  lease  on  the 
ground  that  it  was  procured  by  fraud  will 
not  be  decreed,  although  the  lessee,  contrary 
to  his  assertions  at  the  time  of  procuring  it, 
is  wasting  the  gas  for  the  purpose  of  in- 
juring other  operators  in  the  same  field, 
where  by  so  doing  he  subjects  himself  to  a 
-statutory  penalty;  since  it  will  not  be  pre- 
-sumed  that  he  will  continue  to  do  so.  Louis- 
ville Gas  Co.  v.  Kentucky  Heating  Co.  (Ky.) 

558 

Notes  and  Briefs. 
See  also  Master  and  Servant. 

Mines;  nature  of  property  in  oil  and  gas 
in  place.  222 

Drawing  natural  gas  from  natural  reser- 
voir for  purpose  of  wasting  it;  invalidity  of 
act  at  common  law;  statute  declaring  wast- 
ing unlawful;  what  authorizes  cancelation 
of  lease.  559 

MISTAKE. 

In  Payment  of  License  Fees,  see  As- 
sumpsit, 2. 

MONOPOLY. 

Contract  between  Railroad  and  Sleep- 
ing Car  Company  as,  see  Conspir- 
acy. 

MORTGAGE. 

As  Outstanding  Title  Defeating  Action 
of  Ejectment,  see  Ejectment. 

Forfeiture  of  Policy  by  Accumulation  of 
Interest  on,  see  Insurance,  2. 
70  L.  R.  A 


Forfeiture  of  Policy  by  Institution  of 
Foreclosure  Proceedings,  see  Insur- 
ance, 3,  4. 

Limitation  of  Action  to  Foreclose,  see 
Limitation  of  Actions,  1-3. 

1.  An  unrecorded  release  of  a  portion  of 
property  covered  by  a  mortgage  by  the  hold- 
er of  the  mortgage  to  the  mortgagor  is  not 
binding  upon  a  subsequent  assignee  of  the 
mortgage  without  notice,  although  the  tract 
released  has  been  sold  to  and  gone  into  the 
possession  of  a  railroad  company,  which  has 
occupied  it  as  a  right  of  way.  Gibson  v. 
Thomas   (N.  Y.)  768 

2.  Powers  of  sale  and  of  substitution  of 
trustee  in  a  mortgage  or  deed  of  trust  are 
coupled  with  an  interest,  so  that  they  are 
not  revoked  by  the  death  of  the  grantor,  al- 
though the  mortgage  or  deed  of  trust  is  a 
mere  right  to  resort  to  the  thing  for  pay- 
ment of  the  debt,  and  the  mortgagee  or 
trustee  has  no  estate,  legal  or  equitable,  in 
the  thing  conveyed.  Frank  v.  Colonial  &  V. 
S.  Mortg.  Co.  (Miss.)  135 

3.  The  mere  fact  that  a  sale  of  property 
under  a  deed  of  trust  was  in  bulk,  and  not 
by  parcels,  will  not  vitiate  the  sale  if  there 
was  nothing  in  the  contract  prohibiting  it. 
Benton  Land  Co.  v.  Zeitler  (Mo.)  94 
Chattel  mortgage. 

Mortgagee's  Remedy  against  Commis- 
sion Merchant  Selling  Mortgaged 
Property,  see  Action  or  Suit,  1. 

4.  The  filing  of  a  chattel  mortgage  for 
record  does  not  impart  constructive  notice 
to  a  commission  merchant  to  whom  the 
mortgaged  property  is  sent  for  sale,  and 
who  sells  it  and  pays  the  proceeds,  less 
his  commission,  to  his  consignor.  Greer  v. 
Newland    (Kan.)  554 

5.  The  interest  given  general  creditors 
of  an  insolvent  estate  by  statutes  providing 
for  its  distribution  is  sufficient  to  entitle 
them,  through  the  administrator,  to  attack 
a  chattel  mortgage  thereon  not  recorded  be- 
fore "the  death  of  the  mortgagor,  under  a 
statute  providing  that  no  mortgage  of  per- 
sonal property;  where  the  mortgagor  re- 
tains actual  possession  thereof,  is  valid  aa 
against  existing  creditors,  unless  recorded. 
Blackman  v.  Baxter   (Iowa)  250 

Notes  and  Briefs. 

Mortgage;  deed  of  trust;  right  of  party 
assuming  payment,  or  his  vendor,  to  ques- 
tion validity;  right  of  second  mortgagee  to 
maintain  ejectment  against  mortgagor.   95 

Does  power  of  sale  in  a  mortgage  or  deed 
of  trust  confer  an  interest  which  prevents 
its  revocation  by  death  of  mortgagor: — 
1.  Scope  of  note;  (II.)  introduction;  (III.) 
the  general  rule:  (a)  where  the  mortgagee's 
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or  trustee's  interest  is  in  the  thing  itself; 
(b)  where  his  interest  is  only  in  the  pro- 
ceeds of  the  sale;  (IV.)  effect  of  statutes 
of  administration:  (a)  virtual  extinguish- 
ment of  the  power;  (b)  suspension  of  the 
power.  135 

Deed  of  trust ;  power  to  substitute  trustee 
and  sell  property;  effect  on,  of  death  of 
mortgagor.  130 

Assignment;  rights  of  assignee  no  greater 
than  those  of  assignor;  effect  of  unrecorded 
release  of  portion  of  property  by  holder  of 
mortgage  to  mortgagor  upon  rights  of  sub- 
sequent assignee  without  notice;  construc- 
tive notice;  by  possession  of  party  to  whom 
tract  conveyed.  768 

Mortgagor  loses  control  over  property  by 
parting  therewith;  action  to  foreclose  as 
one  in  personam;  effect  of  mortgagor's  ab- 
sence from  state  to  extend  time  within 
which  action  of  foreclosure  may  be  brought; 
as  against  subsequent  grantees  or  holders  of 
equity  of  redemption;  right  to  forclose 
barred,  although  original  debt  may  still 
exist;  where  premises  are  taken  subject  to 
mortgage.  814 

Attack  on  chattel  mortgage  by  general 
creditors  of  insolvent  estate  through  admin- 
istrator; validity  of  unfiled  or  unrecorded 
mortgage  against  administrator.  251 

Record  of  chattel  mortgage  as  construct- 
ive notice;  who  bound  by;  effect  of  record- 
ing. 555 

MUNICIPAL   CORPORATIONS. 

Court's  Power  to  Inquire  into  Reason- 
ableness of  Ordinance,  see  Courts, 
9. 
Refusal  to  Permit  Connections  with  Sew- 
er until  Reimbursed  for  Expense, 
see  Drains  and  Sewers,  3,  4. 

Abutter's  Right  to  Use  Viaduct  Erect- 
ed by,  see  Highways,  3. 

Liability  of,  for  Defect  in  Street,  sec 
Highways,  11. 

Ratification  of  Exemption  by,  see  Taxes. 
1. 

Question  of  Law  as  to  Reasonableness 
of  Ordinance,  see  Trial,  3. 

Powers  of. 

To  Regulate  Billboards,  see  Billboard. 
Validity  of  Ordinance  Fixing  Hours  of 

l^abor,    see    Constitutional    Law, 

9. 
To   Require    Railroad    to    Conform    to 

Grade  of  Street,  see  Railroads,  2- 

6. 

1.  The  police  department  of  a  municipal 
corporation  derives  its  authority  from  the 
state,  and  when  such  corporation  is  not  ex- 
pressly or  by  necessary  implication  author- 
ized to  do  so,  it  can  neither  enlarge  nor  re- 
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strict  the  duties  of  such  department  or  its 
officers  and  agents  as  defined  by  the  general 
assembly.     Cleveland  v.  Payne   (Ohio)   841 

2.  A  municipal  corporation  cannot  con- 
tract away  the  taxing  or  police  power  of  the 
legislature  in  giving  its  consent  to  the  con- 
struction, in  its  streets,  of  the  tracks  of  * 
street  railway  company,  under  the  provi- 
sions of  a  statute  requiring  the  assent  of 
the  city  before  any  tracks  can  be  laid  in  it* 
streets.  Rochester  v.  Rochester  R.  Co.  (N. 
Y.)  77 S 

3.  A  municipal  corporation  cannot  de- 
prive the  owner  of  a  dead  animal  of  hi* 
property  right  in  the  carcass  by  giving  pub- 
lic contractors  the  exclusive  right  to  dis- 
pose of  it,  prior  to  its  having. become  an  ac- 
tual nuisance.  Richmond  v.  Caruthere 
(Va.)  ioo.» 

4.  A  municipal  corporation  has  power 
to  enact  and1  enforce  such  reasonable  ordi- 
nances as  may  be  necessary  with  respect  to 
the  speedy  and  orderly  removal  of  dead  ani- 
mals to  places  of  safety,  by  the  owner,  pri- 
marily, or,  upon  his  default,  by  such  other 
agency  as  it  may  prescribe.  Id. 
Liability   of. 

Admissibility  of  Evidence  of  Police- 
man's Knowledge  of  Defect  in 
Street,  see  Evidence,  19. 

5.  A  fence  4%  feet  high  around  a  water- 
supply  reservoir  in  a  public  park,  which  is 
constructed  so  that  children  have  to  remove 
their  shoes  to  climb  it,  is,  as  to  a  child 
eleven  years  old,  who  has  been  warned  by 
public  watchmen  not  to  go  inside  the  in- 
closure,  and  driven  out  of  it,  sufficient  to 
absolve  the  municipality  from  liability  for 
his  death  by  drowning  in  the  reservoir, 
after  he  has  scaled  the  fence  for  his  own 
purposes,  notwithstanding  the  warning. 
Carey  v.  Kansas  City   (Mo.)  65 

Notes  and  Briefs. 

Municipal  corporations;  validity  of  ordi- 
nance fixing  hours  of  labor  and  minimum 
rate  of  wages  to  be  paid  to  laborers  on  pub- 
lic contract.  1011 

Xo  power  to  make  that  a  nuisance  per  &e 
which  is  such  at  common  law  or  by  statute; 
right  to  give  public  contractor  exclusive 
right  to  dispose  of  dead  animals.         1005 

Power  to  compel  change  of  grade  of  rail- 
way in  street:  —  (I.)  Scope;  (II.)  the  need 
of  legislative  authority;  (III.)  municipal 
police  power  over  railroads  in  public  streets; 
(IV.)  continuity  of  power  and  obligation 
respecting  street  grades;  (V.)  general  lim- 
itations on  municipal  action;  (VI.)  effect 
of  provisions  in  the  franchise  grant;  (VII.) 
effect    of    franchises    given    by    the    state; 
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(VIII.)  remedies  in  the  courts;   (IX.)  con- 
clusion. 850 

Presumption  that  ordinances  are  valid; 
duty  to  comply  with,  until  declared  void; 
right  to  require  safety  gates  to  be  placed  at 
intersection   of  railroad   and  highway.     72 

Ordinance  regulating  billboards;  validity; 
reasonableness  of  ordinance;  effect  of  in- 
validity of  part  of  ordinance;  strict  con- 
struction of  grant  of  power  to  city  to  reg- 
ulate use  of  private  property;  burden  of 
proof  as  to  authority  of  corporation;  acts 
beyond  powers  conferred  are  void;  power 
under  city  and  village  act  limited  to  neces- 
sary police  ordinances;  presumption  in  fa- 
vor of  validity  of  ordinance;  necessity  of 
uniformity;  validity  of  classification;  ordi- 
nance requiring  consent  of  adjoining  and 
opposite  lot  owners  to  use  of  private  prop- 
erty in  certain  manner;  requiring  license 
for  business;  upon  such  terms  as  amount 
to  a  prohibition  of  the  business.  232 

Policemen,  firemen,  etc.,  as  agents  of 
state,  not  of  city.  842 

Liability  for  acts  of  officers  in  perform- 
ance of  work  under  authority  of  state.  710 

NATURAL  GAS. 

Enjoining  Waste  of,  see  Injunction,  3. 

NAVIGABLE  WATERS. 

Use  of,  for  Floating  Logs,  see  Lods. 
See  also  Waters,   1-3. 

NEGLIGENCE. 

In  Collection  by  Bank,  see  Banks,  5. 

Contributory;  of  Passenger,  see  Cab- 
biebs,    10,    11. 

Burden  of  Proof  as  to,  see  Evidence,  8. 

As  to  Explosives,  see  Explosion. 

In  Destruction  of  Trees  in  Highway,  see 
Highways,  4,  5. 

Defects  in  Highway,  see  Highways, 
6-11. 

Of  or  Towards  Servant,  see  Master 
and  Servant. 

Contributory,  of  Employee,  see  Mas- 
ter and  Servant,  22-26. 

Of  Municipality,  see  Municipal  Cor- 
porations,  5. 

Plea  Denying  Defendant's  Negligence 
and  Setting  up  Contributory  Negli- 
gence, see  Pleading,  5. 

Of  Physician,  see  Physicians  and  Sur- 
geons, 3. 

Proximate  Cause  of  Injury  by,  see 
Proximate  Cause. 

Contributory;  on  Railroad  Track,  see 
Railroads,  12-14. 

Question  for  Jury  as  to,  see  Trial,  7-12. 

1.  One  who,  by  cutting  the  hose  which  is 
carrying  water  to  a  burning  building,  pre- 
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vents  the  removal  of  furniture  therefrom, 
which  was  being  effected  with  the  aid  of  the- 
stream  of  water  from  the  hose,  is  liable  for 
the  loss  of  furniture  thereby  caused.  Lit- 
tle Rock  Traction  &  Electric  Co.  v.  McCas- 
kill   (Ark.)  680 

Imputed  negligence. 

2.  The  negligence  of  the  parent  of  a  child 
negligently  injured  will  bar  an  action  by* 
him  for  loss  of  services,  but  not  an  action 
by  the  infant.  Mattson  v.  Minnesota  &  N 
W.  R.  Co.    (Minn.)  50$ 

3.  In  an  action  brought  by  a  child  non, 
sui  juris  for  injuries  to  his  person  caused 
by  the  negligence  of  defendant,  the  contrib- 
utory negligence  of  his  parent  or  guardian 
will  not  be  imputed  to  him.  Id* 

Notes  and  Briefs. 

Negligence;  definition  of;  wilful  act  not 
a  negligent  one.  917 

Right  to  rely  on  presumption  that  every 
man  will  perform  his  duty.  832" 

Necessity  that,  to  operate  as  estoppel,  it 
must  be  the  proximate  cause  of  loss.    790 

Right  to  recover  upon  either  or  both 
causes,  where  two  causes  concur  to  produce 
injury,  both  of  which  are  proximate.         26$ 

Of  physician  or  surgeon.  40" 

In  maintaining  dangerous  premises;  duty 
to  licensee  or  trespasser;  action  for  negli- 
gence lies  only  in  case  of  failure  to  discharge 
legal  duty;  contributory  negligence.       1007 

Liability  of  owners  of  dangerous  premises 
to  trespassers;  to  children;  injury  to  child 
by  explosion  of  dynamite  found  on  premises ; 
what  necessary  to  sustain  finding  of  negli- 
gence by  jury.  504 

Of  street  car  company;  in  leaving  <ftr  un- 
guarded in  street  for  several  hours.         491 

Intervening  or  co-operating  cause;  in 
piling  building  materials  in  street;  measure 
of  care  with  respect  to  children;  negligence 
of  independent  contractor.  147 

Contributory;  what  contributory  negli- 
gence sufficient  to  defeat  recovery;  effect  of 
contributory  negligence  when  not  proximate 
cause  of  injury;  contributory  negligence 
in  riding  on  platform  of  train;  injury  by 
combined  negligence  of  defendant  and  an 
accident  for  which  neither  party  is  respon- 
sible. 295- 

Meaning  of  "ordinary  care;"  what  con- 
tributory negligence  will  defeat  recovery; 
imputing  negligence  to  plaintiff  in  failing  to- 
anticipate  negligence  on  part  of  defendant. 

753 

In  failing  to  stop,  look,  and  listen  before 
crossing  railroad  track;  question  of  contrib- 
utory negligence  for  jury;  presumption  that 
persons  are  free  from  negligence.  681 
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Of  fireman  in  driving  engine;  contribu- 
tory negligence  of  firemen;  failure  to  main- 
tain HghU  on  railway  gates  as  negligence 

72 

As  question  for  jury;  in  case  of  concur- 
ring negligence  of  two  parties,  neither  can 
recover.  001 

NONRESIDENTS. 

Jurisdiction  over,  see  Coubts,  2. 

NONSUIT. 

See  Trial,  12. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

Of  Protest,  see  Bills  and  Notes,  3. 
That  Draft  is  Held  for  Collection,  soe 

Banks,  4. 
Of  Defects  in  Highway,  see  Highways, 

11. 

That     Agency     Cannot    be     Used     for 

Agent's  Benefit,  see  Principal  and 

Agent,  3. 

Knowledge  of  a  custom  to  leave  cars, 

for  which  there  is  no  room  in  the  barn,  in 

an  adjoining  street,  will  be  attributed  to 

the    company    owning    them.    Crawford    v. 

United  Railways  &  Electric  Co.  (Md.)     489 

NUISANCES. 

Billboards  as,  see  Billboards,  1. 
Railroad    Company's    Right   to   Locate 

Stock  Pens  so  as  to  Constitute,  see 

Contracts,  3. 
Stock  Pens  as,  see  Railroads,  1. 

Safety  gates  at  the  intersection  of  a 
railroad  and  a  highway  are  not  a  nuisance, 
although  placed  inside  the  curb,  where  suf- 
ficient space  is  left  for  travel,  so  as  to  come 
within  the  rule  that  a  municipal  corpora- 
tion cannot  authorize  a  nuisance  in  the  high- 
way.    Seibert  v.  Missouri  P.  R.  Co.    (Mo.) 

72 
Notes  and  Briefs. 

Nuisance;  power  of  municipality  to  de- 
fine; dead  animals  as.  1005 

Noise  made  in  operation  of  business  as; 
lawful  business  causing  congregation  of 
crowds  of  people  as;  where  it  appreciably 
injures  neighbor's  property.  581 

Statutory  authority  to  commit  nuisance 
will  not  be  presumed:  —  (I.)  In  general; 
(II.)  grants  of  authority  to  municipal  cor- 
porations: (a)  to  maintain  sewerage  sys- 
tem; (b)  to  improve  streets;  bridges;  (c) 
miscellaneous  grants;  (III.)  grants  of  au- 
thority to  railroad  corporations:  (a)  in 
general;  (b)  to  construct  and  maintain 
Toad:  (1)  embankments;  obstructions  to 
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water  courses  and  surface  water;  blasting; 
( 2 )  stock  yards ;  side  tracks ;  repair  shop* ; 
terminal  facilities;  (3)  smoke  and  noxious 
vapors;  (IV.)  grants  of  authority  to  other 
corporations;  (V.)  grants  of  authority  to 
individuals.  579 

Effect  of  fact  that  alleged  nuisance  is  main- 
tained under  authority  of  law;  privy  as 
prima  facie  a  nuisance;  power  of  legis- 
lature to  declare  certain  things  to  be  nui- 
sances per  8C  700 

OBSTRUCTING  JUSTICE. 

Right  to  Kill  to  Prevent,  see  Homicide. 

OFFICERS. 

Liability  of,  for  False  Imprisonment, 
see  False  Imprisonment. 

Right  to  Kill  to  Prevent  Escape,  see 
Homicide. 

Right  to  Reward  for  Arrest  of  Criminal, 
see  Reward,  3. 

Notes  and  Briefs. 

Officers;  liability  of  judge  who  issues  and 
officer  who  serves  warrant  void  on  its  face. 

464 
Right  to  take  life  to  prevent  escape  of  one 
whom  he  is  attempting  to  arrest ;  where  per- 
son  is   charged  simply  with   misdemeanor. 

246 

on*. 

Operation  of  Oil  Refinery  as  Internal 
Improvement,  see  Internal  Im- 
provements. 

OLD  FOLKS'  HOME. 

Validity  of  Agreement  by  Applicant  for 
Admission  to,  see  Contracts,  5,  6. 

OPINION  EVIDENCE. 

See  Evidence,  11-13. 

OPTIONS. 

For  Purchase  of  Real  Estate  by  a  Third 
Person,  see  Contracts,  10. 

ORDER. 

As  to  Delivery  of  Proceeds  of  Milk,  see 
Assignment,  2. 

ORDINANCE. 

Effect  of  Invalidity  of,  on  Liability  for 
False  Imprisonment,  see  False  Im- 
prisonment, 4. 

Court's  Power  to  Inquire  into  Reason- 
ableness of,  see  Courts,  9. 

Municipal  Authority  to  Enact,  see  Mu- 
nicipal Corporations,  4. 

For  Requiring  Railroad  Grade  to  Con- 
form to  That  of  Street,  see  Rail- 
roads, 5,  6. 


Osteopath— Pleading. 
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OSTEOPATH. 

Opinion  Evidence  as  to  Correctness  of 
Treatment  by,  see  Evidence,  12. 

PARENT  AND  CHILD. 

Imputing  Negligence  of  Parent  to  Child, 
see  Negligence,  2,  3. 

PARTIES. 

See  Action  or  Suit,  2-5. 

PARTNERSHIP. 

Requiring  all  Members  of  Plumbing 
Firm  to  be  Registered  Plumbers,  see 
Constitutional  Law,  7. 

Notes  and  Briefs. 

Partnership;  right  of  partnership  com- 
posed of  one  who  is,  and  one  who  is  not, 
registered  as  required  by  law,  to  recover  in 
firm  name  for  services  rendered  by  firm.  722 

PASSENGERS. 

See  Carriers. 

PAYMENT. 

Receipt  of,  as  Estoppel,  see  Estoppel, 
8.  9. 

PENALTY. 

Necessity  that  Amount  of,  be  Prescribed 
by  Legislature,  see  Constitutional 
Law,  5,  6. 

A  statute  imposing  a  penalty  on  any 
agent  of  a  railroad  by  whose  neglect  or 
carelessness  injury  is  done  to  a  person  or 
corporation  applies  only  to  injuries  in  which 
the  public  have  an  interest,  and  not  to  those 
which  are  wholly  of  private  concern.  Os- 
good v.  Central  Vt.  R.  Co.  (Vt.)  930 

Notes  and  Briefs. 

Penalties;  strict  construction  of  statute 
imposing:  power  of  legislature  to  pass  laws 
imposing;  protection  by  court  of  individual's 
right   to   penalty.  157 

PERFORMANCE. 

Of  Contracts,  see  Contracts,  9-11. 

PHYSICAL   EXAMINATION. 

See  Discovery,  Notes  and  Briefs. 

PHYSICIANS  AND  SURGEONS. 

Opinion  Evidence  by,  see  Evidence,  12, 
13. 

Confidential  Communication  to,  see  Evi- 
dence, 17. 

Rlffbt    to   practise. 

See  also  Constitutional  Law,  11. 
1.  The  giving  of  Christian  Science  treat- 
ment, for  a  fee,  for  the  cure  of  disease,  is 
practising  medicine  within  the  meaning  of 
70  L.  R.  A. 


statutes  providing  that  any  person  who  shall 
for  a  fee  prescribe  or  recommend  for  the  use 
of  any  person  any  drug,  medicine,  or  other 
agency  for  the  treatment,  cure,  or  relief 
of  any  bodily  injury,  infirmity,  or  disease, 
shall  be  regarded  as  practising  medicine. 
State  v.  Marble  (Ohio)  835 

2.  An  act  regulating  the  practice  of  med- 
icine is  not  void  as  discriminating  against 
Christian  Scientists  in  that  it  prescribes 
that  anyone  possessing  certain  qualifications 
may  practise  osteopathy,  and  does  not  make 
especial  provision  for  those  who  wish  to 
practise  Christian  Science.  Id. 
Liability  of. 

3.  A  physician  who  improperly  treats  in- 
cipient hip  disease  as  a  partial  dislocation 
of  the  joint,  by  reason  of  which  the  patient 
is  subjected  to  great  sickness  and  suffering, 
and  crippled  for  life,  cannot  escape  liability 
on  the  ground  that  the  same  result  would 
have  ensued  from  the  disease  alone  if  he  had 
not  interfered.     Grainger  v.  Still   (Mo.)  49 

Notes  and  Briefs. 

Physicians  and  surgeons;  laws  regulating 
medical  practice;  discrimination  against 
Christian  Science.  835 

Negligence  by;  departure  from  approved 
methods  of  practice  resulting  in  injury; 
what  necessary  to  show  malpractice;  what 
necessary  to  constitute  school  of  medicine. 

49 

Practice  of  medicine  not  an  art:  right 
of  any  person  to  prescribe  for  another; 
treatment  of  disease  by  mental  healing; 
business  of,  as  fraud;  where  treatment  ia 
given  in  good  faith.  990 

PLATFORM. 

Passenger's  Negligence  in  Riding  on 
see  Carriers,   10,   11. 

PLEADING. 

First  Raising  on  Appeal  Objection  for 
Variance  between  Pleading  and 
Proof,  see  Appeal  and  Error,  9. 

Presumption  on  Appeal  as  to  Amend- 
ment of,  see  Appeal  and  Error,  G. 

Waiver  of  defects. 

1.  Compliance  with  the  rules  of  pleading 
must  be  considered  as  waived  when  the  case 
goes  to  the  law  court  upon  a  report  of  the 
evidence.  Rush  v.  Buckley  (Me.)  464 
Striking  out. 

See  also  Contempt. 

2.  The  right  of  the  court  in  an  action 
for  divorce  to  strike  defendant's  answer  from 
the  record  and  to  refuse  to  permit  him  to 
plead  further,  because  of  his  refusal  to  pay 
temporary  alimony  awarded,  cannot  be  ques- 
tioned  by   a   third   person   who   is   made   a 
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party  because  of  a  transfer  to  him  of  the 
defendant's  property,  alleged  to  have  been 
made  for  the  purpose  of  defeating  the  col- 
lection of  any  alimony  that  might  be  award- 
ed, and  who  has  appealed  from  a  decree  in 
favor  of  the  plaintiff,  since  this  is  a  matter 
personal  to  the  defendant,  and  his  grantee 
is  entitled  to  be  heard  only  on  the  question 
of  alimony  and  the  validity  of  such  con- 
veyance. Bennett  v.  Bennett  (Okla.)  Sf>4 
Sufficiency  of  plaintiff's  pleading*. 

3.  The  statute  on  which  a  civil  action 
is  based  need  not  be  set  out  in  the  declara- 
tion, nor  need  reference  be  made  to  it;  it 
is  sufficient  if  facts  are  alleged  which  make 
out  a  case  within  its  provisions.  Peru  v. 
Barrett  (Me.)  507 

4.  One  suing  for  wrongful  interference 
with  his  right  to  maintain  a  ferry  under 
the  statute  need  not  allege  that  all  things 
have  been  correctly  done,  to  entitle  him  to 
maintain  the  action,  since  such  facts  are  pre- 
sumed, and  their  absence  is  a  matter  of  de- 
fense. Td. 
Inconsistent  defenses. 

5.  The  defense  of  contributory  negligence 
is  not  inconsistent  with  the  denial  of  negli 
gence  on  the  part  of  defendant.  Jackson 
v.  Natchez  &  W.  R.  Co.  (La.)  204 
Necessity  of  plea. 

6.  To  require  proof  of  protest  and  notice 
of  nonpayment  of  a  note  when  the  same  are 
averred  in  a  declaration,  they  must  be  put 
in  issue  by  a  plea  such  as  will  call  for  such 
proof.  Bank  of  Ravenswood  v.  Wetzel  (W. 
Va.)  305 
Demurrer. 

7.  On  demurrer  to  a  pleading,  every 
reasonable  intendment  and  presumption  are 
to  be  made  in  favor  thereof,  for  the  purpose 
of  supporting  it.     Emerson  v.  Xash   (Wis.) 

326 

8.  A  pleading  is  never  to  be  condemned 
on  demurrer  for  mere  indefiniteness  or  un- 
certainty; the  proper  remedy  therefor  is 
a  motion  to  make  it  more  definite  and  cer- 
tain. Id. 

9.  A  demurrer  to  the  declaration  in  an 
action  by  an  employee  against  a  railroad 
company  for  injuries  from  exposure  to  cold 
does  not  admit  the  truth  of  an  allegation 
of  duty  on  the  part  of  defendant  to  provide 
food  and  shelter,  since  it  is  an  allegation 
of  mere  matter  of  law.  King  v.  Interstate 
Consol.  Street  R.  Co.   (R.  I.)  924 

Notes  and  BaiErs. 

Pleading;  right  to  allege  various  breaches 
of  the  same  contract  in  the  same  count.  330 

Plea  of  contributory  negligence  as  admis- 
sion of  defendant's  negligence.  294 
70  L.  R.  A. 


PLEASURE  DRIVE. 

Forbidding  Erection  of  Billboard  on 
Private  Property  facing,  see  Bill- 
board, 2. 

PLUMBERS. 

Requiring  every  Member  of  Plumbing 
Firm  to  be  a  Registered  Plumber, 
see  Constitutional  Law,  f ,  Notes 
and  Briefs. 

POLICE. 

Effect  of  Policeman's  Knowledge  of  De- 
fect in  Sidewalk,  see  Evidence,  19; 
Highways,  11. 

Police  Officer's  Right  to  Take  Life  to 
Prevent  Escape,  see  Homicide. 

Municipal  Authority  over,  see  Mr- 
mcipal  Corporations,  1. 

Right  to  Reward  for  Arrest  of  Criminal, 
see  Reward,  3. 

POLICE  POWER. 

Of  Municipality,  see  Municipal  Corpo- 
rations, 2. 
See  also  Constitutional  Law,   10-12. 

POND. 

Right  to  Drain,  see  Waters.  27. 

POST/OFFICE. 

Burden  of  Proving  Fraud  in  Use  of 
Mails,  see  Evidence,  3.  4. 

Indictment  for  Fraud  in  Use  of  Mail*, 
see  Indictment,  etc. 

One  practising  mental  healing  in  go«d 
faith  and  without  positive  intent  to  defraud, 
under  the  belief  that  he  has  the  power  to 
effect  cures  in  that  manner,  cannot  be  con 
victed  of  fraudulent  use  of  the  United  State-: 
mail  in  sending  circulars  and  letters  through 
it,  and  receiving  remittances  from  patron* 
in  response  thereto.  Post  v.  United  Stat** 
(C  C  App.  5th  C)  989 

Notes  and  Briefs. 

How    far   is   use   of   mails   by   ''healers*' 
fraudulent?  "  099 

POWERS. 

In  Deed  of  Trust,  see  Mortgage.  2. 

PRESCRIPTION. 

Right  to  Use  Water  by,  see  Waters,  2S. 

PRESUMPTIONS. 

.See  Evidence,  3-9. 

PRINCIPAL  AND  AGENT. 

Bank's  Right  to  Rely  on  Authority  of 
Agent  for  Whom  it  Discounts  Pa- 
per, see  Banks,  8-10. 


Principal  and  Surety— Public  Improvements. 
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•Rights  of  Purchaser  of  Negotiable  Paper 
from  Agent,  see  Bills  and  Notes, 
5.  6. 
Inability  on  Bond  for  Fidelity  of  Agent, 

see  Bonds,  1. 
Aid    of   Equity   against   Agent   Taking 
Part    in    Unconscionable    Contract, 
see  Contracts,  7. 

1.  A  principal  is  not  bound  by  any  act 
of  his  agent  which  is  not  within  the  scope 
of  the  authority  of  the  latter.  Merchants' 
*  M.  Nat.  Bank  v.  Ohio  Vallev  Furniture 
Co.    (W.  Va.)  "  312 

1.  Naked  power  to  do  acts  for  another 
negatives  all  authority  on  the  part  of  the 
agent  to  act  in  reference  to  the  principal's 
business  for  the  benefit  of  anyone  other  than 
the  principal.  Id. 

3.  Every  agency  is  subject  to  the  legal 
limitation  that  it  cannot  be  used  for  the 
benefit  of  the  agent  himself,  or  of  any  per- 
son other  than  the  principal,  in  the  absence 
of  an  agreement  that  it  may  be  so  used; 
and.  as  this  is  matter  of  law.  and  not  of 
fact,  all  persons  must  take  notice  of  it.    Id. 

4.  By  perverting  his  powers  to  his  own 
personal  ends  and  purposes.  a.n  agent  acts 
in  excess  of  his  authority;  and  persons  who 
knowingly  participate  in  such  act  of  per- 
version— as,  by  purchasing  the  principal's 
property  with  knowledge  that  the  agent  in- 
tends to  convert  the  proceeds  to  his  own 
use — are  not  protected  by  the  authority  con- 
ferred  upon  the  agent.  Id. 

Notes  and  Briefs. 

Principal  and  agent :  principal  liable  only 
for  acts  of  agent  within  scope  of  authority; 
no  presumption  as  to  authority  of  agent; 
admissibility  of  acts  of  agent  to  prove  fact 
of  agency;  necessity  of  proving  agency  be- 
fore acts  of  supposed  r.gent  can  bind  prin- 
cipal. 258 

Liability  of  principal  for  wrongful  acts 
committed  by  agent  in  excess  of  authority. 

732 

Principal  not  bound  by  representations  by 
agent  outside  of  apparent  authority.       790 

Agent  executing  or  indorsing  negotiable 
paper  different  in  amount  or  time  from  that 
authorized;  duty  of  party  dealing  with 
agent  to  inquire  as  to  his  authority;  acts 
of  agent  not  done  for  benefit  of  principal 
not  binding  on  principal;  declarations  of 
agent  as  binding  on  principal ;  intrusting 
note  to  agent  as  representation  that  lie  is 
the  owner.  313 

Effect  of  agent's  crediting  account  of  prin- 
cipal with  money  in  payment  of  latter *s  in- 
debtedness to  former;  effect  the  same  as 
though  agent  had  first  paid  money  to  prin- 
cipal, and  the  latter  had  repaid  it  to  agent 
70  L.  R.  A. 


in  satisfaction  of  debt;  liability  of  agent 
who.  having  knowledge  of  rights  of  another, 
pays  over  money  to  his  principal.  554 

Notice  to  agent  as  notice  to  principal.  308 
Right  to  compel  agent  who  is  participant 
in  illegal  contract  to  account  to  principal. 

645 

PRINCIPAL  AND  SURETY. 

Liability  of  Irregular  Indorser  of  Note 
as  Surety,  see  Bills  and  Notes,  2. 

Right  to  Plead  Ultra  Tires  in  Defense 
of  Liability  as  Surety,  see  Corpora- 
tions, 1. 

Notes  and  Briefs. 

Principal   and   surety;    release   of   surety 
by  extension  of  time  to  principal.  307 

PRIOR  APPROPRIATION. 

See  Waters,  16-23. 

PRIVATE  WAY. 

Exercising  Power  of  Eminent  Domain  to 
Acquire,  see  Eminent  Domain,  10. 

PRIVILEGED   COMMUNICATIONS. 

To  Physician,  see  Evidence,  17. 
See  also  License. 

PROBABLE  CAUSE. 

Question  for  Jury  as  to,  see  Trial,  4. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROTEST. 

Notice  of,  see  Bills  and  Notes,  3. 

PROXIMATE  CAUSE. 

Of  Injury  to  Lineman,  see  Master  and 
Servant,  30. 

Cutting  the  hose  which  is  carrying 
water  to  extinguish  a  fire  is  the  proximate 
cause  of  the  loss  of  furniture  in  the  build- 
ing, which  was  being  removed,  under  pro- 
tection of  the  stream  of  water,  therefrom, 
where,  as  soon  as  the  stream  ceaaed,  the 
salvage  had  to  be  abandoned.  Little  Rock 
Traction  &  Electric  Co.  v.  McCaskill  (Ark.) 

tiSO 

PUBLIC  IMPROVEMENTS. 

Equal  Protection  as  to  Assessments  for, 
see  Constitutional  Law,  4. 

Right  to  Revoke  Grant  of  Exemption 
from  Taxation  for,  see  Contracts, 
13,.  14. 

Exemption  from  Taxation  for,  see  Tax- 
es. 

See  also  Drains  and   Sewers. 
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PUBLIC  LANDS. 

Establishment    of    Highway    over,    see 

Highways,  1,  2. 
Necessity  of  Approval  of  Secretary  of 

Interior    to    Lease   by    Indian,    see 

Indians. 

1.  A  homestead  entry  of  land,  recog- 
nized by  the  Land  Office,  entitles  the  entry 
man  to  possession,  and  gives  him  a  right 
to  all  that  may  be  growing  on  the  land,  as 
against  one  who  had  acquired  prior  peace- 
able possession  of  the  property  with  an  In- 
tention of  making  a  homestead  entry  of  it. 
Reservation  State  Bank  v.   Hoist    (S.   D.) 

799 

2.  One  in  possession  of  public  land  under 
a  homestead  entry  may  lawfully  lease  the 
timber  standing  thereon  for  securing  the 
turpentine.    Orrell  v.  Bay  Mfg.  Co.  (Miss.) 

881 

3.  A  lease  of  the  timber  standing  on  the 
land,  by  one  in  possession  under  a  homestead 
entry,  is  not  so  far  contrary  to  public  policy 
as  to  be  unenforceable  in  equity.  Id. 

4.  The  lease  of  the  standing  timber  on 
a  homestead  entry  for  securing  turpentine 
is  not  an  alienation  of  the  land,  within  the 
meaning  of  the  statute  requiring  an  affidavit 
from  a  homesteader,  as  part  of  his  final 
proof,  that  no  part  of  the  land  has  been 
alienated,  so  as  to  render  the  lease  incapable 
of  enforcement  because  necessitating  the 
commission  of  perjury.  Id. 

5.  The  issuance  of  a  patent  to  one  in 
possession  of  land  under  a  homestead  entry, 
who  has  made  a  lease  of  the  standing  timber 
for  securing  the  turpentine,  relates  back  to 
the  time  of  the  lease,  so  as  to  validate  it; 
and  a  homesteader  is  estopped,  by  his  con- 
tract, from  making  a  subsequent  one.       Id. 

6.  Sale  of  the  growing  timber  by  a  home- 
stead settler  on  public  land,  before  he  has 
received  his  patent,  for  the  purpose  of  carry- 
ing out  in  good  faith  the  object  of  the 
acquisition  and  enjoyment  of  the  homestead, 
is  not  illegal,  even  though  a  benefit  should 
incidentally  result  to  him  from  the  sale. 
King-Ryder  Lumber  Co.  v.  Scott  (Ark.)  873 

Notes  and  Briefs. 

Public  lands;  homestead  entry  on;  valid- 
ity of  leases  of  standing  timber  for  securing 
of  turpentine;  right  to  cut  or  sell  timber; 
conveyance  or  contract  to  convey  made  lie- 
fore  final  proof  and  receipt  of  certificate; 
right  to  mortgage  land;  conclusiveness  of 
patent  against  everybody  except  government. 

882 

Right  to  cut  timber  on: — (I.)  What  tini- 
er is  within  the  statutes;  (II.)  remedies 
against  timber  trespassers:  (a)  criminal 
prosecutions;  (6)  civil  actions;  (c)  settle- 
70  L,  R.  A. 


ment  for  cutting  timber:  (d)  custom  as  a 
defense;  (III.)  trespasser's  title;  (IY.i 
mistake ;  ( V. )  right  to  cut  timber  as  affect- 
ed by  land  grant:  (a)  railroad  land:  (1) 
application  of  grant;  (2)  forfeiture  of 
grant;  (3)  proximity  of  timber  to  place  of 
use;  (b)  grant  to  state;  (VI.)  homestead 
and  pre-emption  land:  (a)  right  of  settler 
to  cut  timber;  (b)  action  by  settler:  (c) 
cutting  for  turpentine;  (VII.)  title  relating 
back  affecting  previous  trespass:  (a)  set- 
tler acquiring  title;  (6)  purchaser's  title; 
( VIII. )  rights  of  purchasers  not  having  ac- 
quired title;  (IX.)  licenses  and  permits: 
(a)  authority  of  licensor;  (6)  effect  of  li- 
cense; (c)  termination  of  license;  (X.)  tim- 
ber culture  act;  (XI.)  mineral  lands:  («) 
act  of  1878,  chap.  150:  (1)  generally;  (2) 
rules  of  the  Secretary  of  the  Interior;  (ft) 
act  of  1878,  chap.  151;  (c)  act  of  May  10, 
1872;  (XII.)  cutting  timber  on  reserva- 
tions;   (XIII.)    summary.  873 

Statute  granting  right  of  way  over,  for 
construction  of  highways;  use  of  strip  of 
land  as  highway  over,  for  term  of  years  as 
acceptance  thereof;  right  of  one  subsequent- 
ly purchasing  land;  no  vested  right  in  pub- 
lic lands  acquired  under  pre-emption  laws 
until  purchase  money  has  been  paid  and 
receipt  given.  1027         | 

Right  of  one  who  buys,  or  makes  lawful 
entry  on,  to  crops  and  improvements  placed 
thereon  by  another: — (I.)  Crops;  (II.)  im-  I 
provements;  (III.)  removal  during  posses- 
sion; (IV.)  relief  under  occupying  claim- 
ant and  similar  acts;   (V.)  summary      799 

PUBLIC  MONET. 

Notes  and  Briefs. 

Public  money;  appropriations  of;  power 
of   court   to  decide  whether   appropriation 
is    for    necessary    expense    of   government; 
right  of  legislature  to  determine  necessity         l 
of  expenditure.  671 

PUBLIC  POLICY. 

Lease  of  Timber  on  Public  Land  as  Con- 
trary to,  see  Public  Lands,  3.  j 
See  also  Conflict  of  Laws,  1;  Oon-         ' 

TRACTS,    4-7. 

PUBLIC  USE. 

What    Constitutes,    see    Eminent  Do- 
main, 3-10. 


PUNITIVE  DAMAGES. 

See  Damages,  3. 

QUARRY. 

Duty  to  Inspect  Stone  Received  from, 
see  Master  and  Servant,  11,  12. 


Question  for  Jury;  Hail  ho  ads. 
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QUESTION  FOR  JURY. 

See  Trial,  3-12. 

RAILROADS. 

Right  to  Locate  Stock  Pens  so  as  to 
Constitute  Nuisance,  see  Contracts, 
3. 

Validity  of  Agreement  to  Idemnify  for 
Injury  to  Property  on  Right  of 
Way,  see  Contracts,  6,  8. 
.  Requiring  Designation  of  Agent  to 
Serve  Process  on,  see  Corpora- 
tions, 4. 

What  Passes  by  Voluntary  Conveyance 
of  Right  of  Way,  see  Deed.  2. 

Condemnation  of  Land  for,  see  Eminent 
Domain. 

Liability  for  Collision  with  Safety  Gate, 
see  Highways,  10. 

Revocability  of  License  to  Maintain  Sid- 
ing, see  License,  1. 

Liability  for  Injury  to  Employee,  see 
Master  and  Servant. 

Safety  Gates  as  Nuisance,  see  Nui- 
sances, 

Imposition  of  Penalty  on  Agent  of  Rail- 
road for  Injuries  Affecting  Public, 
see  Penalty. 

Question  for  Jury  as  to  Liability  for 
Collision,  see  Trial,   11. 

1.  The  right  to  erect  stock  pens,  or  other 
improvements,  which  in  themselves  would 
constitute  a  nuisance  to  occupants  of  neigh- 
boring property,  is  not  conferred  by  a  stat- 
ute giving  railroad  companies  the  right  to 
erect  on  their  rights  of  way  all  necessary 
and  convenient  buildings  and  stations,  fix- 
tures and  machinery,  for  the  accommoda- 
tion and  use  of  passengers,  freight,  and  busi- 
ness interests,  or  which  may  be  necessary 
for  the  operation  of  its  railway.  Missouri, 
K.  &  T.  R.  Co.  v.  Mott  (Tex.)  579 
Conforming  to  grade  of  street. 

Judicial  Review  of  Judgment  of  Legis- 
lature as  to,  see  Courts,  8. 

See  also  Constitutional  Law,  8 ;  Man- 
damus. 

2.  Power  to  require  an  existing  railroad 
track  to  be  conformed  to  the  grade  of  a 
street  which  crosses  it  is  conferred  upon  a 
municipal  corporation  by  a  provision  in  its 
charter  empowering  it  to  require  railroad 
companies  of  all  kinds  to  construct,  at  their 
own  expense,  such  crossings  and  other  things 
as  the  city  council  may  deem  necessary. 
Houston  &  T.  C.  R.  Co.  v.  Dallas   (Tex.) 

850 

3.  The  authority  of  a  municipal  corpora- 
tion to  compel  a  railroad  company  to  con- 
form the  grade  of  its  tracks  to  that  of 
streets  which  it  crosses  is  not  to  be  tested 
bv  the  power  of  taxation  bv  local  assessment, 
70  L.  R.  A. 


nor  by  the  power  of  eminent  domain,  but  by 
the  police  power  over  street  crossings.  Id. 

4.  That  the  change  of  the  grade  of  a 
railroad  track  to  make  it  conform  to  that 
of  streets  which  it  crosses  will  require  a 
change  of  the  grade  of  the  road  between 
crossings  is  not  of  itself  sufficient  to  pre- 
vent the  municipal  corporation  from  re- 
quiring  the   change   to   be   made.  Id. 

5.  An  ordinance  requiring  a  railroad 
company  to  change  the  grade  of  its  track 
to  conform  with  that  of  streets  which  it 
crosses  is  unreasonable,  where  the  changed 
crossings  will  be  very  little,  if  any,  more 
safe  and  convenient  for  the  public  than  the 
old  ones,  while  the  change  would  require 
the  stopping  of  travel  upon  the  road  while 
it  was  being  made,  cost  the  company  $~>0,- 
000  for  labor,  and  $60,000  for  constructing 
a  sewer,  and.  since  the  various  streets  are 
not  on  the  same  grade,  would  leave  the 
roadbed  in  an  undulating  condition,  danger- 
ous to  the  use  of  the  road.  Id. 

0.  The  effect  of  the  change  of  the  grade 
of  a  railroad  at  a  street  crossing  upon  the 
abutting  right  of  way  is  wholly  immaterial 
upon  the  question  of  the  reasonableness  of 
an  ordinance  requiring  it.  Id. 

Duty  to  persons  on  track.  1 

7.  A  railroad  company  owes  no  duty  to 
mere  licensees  upon  its  tracks,  to  maintain  a 
light  upon  its  engines  after  it  has  become 
so  dark  that  their  presence  will  not  be  readi- 
ly discovered  without  such  light.  William- 
son v.  Southern  R.  Co.   (Va.)  1007 

8.  The  placing  of  walk  ways  at  the  side 
of  a  bridge  built  by  a  railroad  company  to 
carry  freight  from  an  island  to  the  main- 
land does  not  amount  to  an  invitation  to 
persons  using  them  to  use  the  main  line  of 
the  road  as  a  highway  after  they  have 
reached  the  mainland.  Id. 

9.  An  invitation  to  use  a  railroad  right 
of  way  as  a  footpath  does  not  arise  from 
merely  permitting  such  use,  where  a  sign 
is  conspicuously  posted  warning  persons 
not  to  do  so.  Id. 

10.  Where  a  railroad  company  knows  that 
for  many  years  its  right  of  way  has  been 
used  as  a  footpath  at  particular  hours,  by 
the  employees  of  a  neighboring  factory,  it 
is  hound  to  use  reasonable  care,  at  such 
times,  to  discover,  and  not  to  injure,  per- 
sons whom  it  may  reasonably  expect  to  be 
on  the  tracks  at  that  point.  Id. 

11.  A  railroad  company  which  finds  a 
drunken  trespasser,  who  has,  to  its  knowl- 
edge, recently,  after  being  aroused  from  a 
drunken  stupor,  left  the  train  of  another 
company  at  its  station,  asleep  in  its  switch 
yard,  does  not  perform  its  whole  duty  by 
merely  arousing  him  and  starting  him  wan- 
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dering  in  the  dark  through  its  network  of 
switches  and  tracks;  but  it  roust  either  see 
him  safely  out  of  the  yard,  or  exercise  at 
least  ordinary  care  to  avoid  injuring  him  in 
moving  the  switch  engine  about,  where,  un- 
der the  circumstances,  it  is  reasonable  to 
anticipate  his  presence.  Cincinnati,  N-  O. 
&  T.  P.  R.  Co.  v.  Marrs   (Ky.)  291 

Contributory  negligence. 

12.  One  cannot  recover  for  injuries  caused 
by  a  collision  with  a  train  at  a  highway 
crossing,  on  the  theory  that  he  was  ex- 
cused from  looking  and  listening  because  a 
building  adjoining  the  highway  would  ob- 
struct a  view  of  the  tracks,  and  the  noise 
created  in  it  would  prevent  hearing  an  ap- 
proaching train,  if  the  collision  might  have 
boon  avoided  if  such  duty  had  been  per- 
formed after  the  obstruction  was  passed. 
Colorado  &  S.  R.  Co.  v.  Thomas  (Colo.)  681 

13.  One  riding  in  a  buggy,  upon  the  seat 
with  the  .driver  of  the  horse,  is  bound  to  ex- 
ercise care,  upon  approaching  a  railroad 
crossing,  to  determine  whether  or  not  a 
train  is  approaching;  and  no  recovery  can 
be  had  for  his  death,  resulting  from  a  col- 
lision with  a  train,  where,  knowing  that  a 
train  is  approaching,  he  joins  with  the 
driver  in  testing  the  danger  of  attempting 
to  cross  the  tracks  in  front  of  the  train.  Id, 

14.  The  negligence  of  a  person  injured  on 
a  railroad  track  will  not  prevent  his  hold- 
ing the  railroad  company  liable  for  in- 
juries if  they  were  caused  by  the  wanton 
act  of  the  company's  servant  with  full 
knowledge  of  his  perilous  situation.  Rar- 
more  v.  Vicksburg,  S.  &  P.  R.  Co.    (Miss.) 

627 

Notes  and  Briefs. 

Railroads;  right  to  damages  for  noise, 
smoke,  cinders  etc.,  resulting  from  opera- 
tion of;  interference  with  access  by;  vi- 
brations and  jarring  of  property.         1018 

In  streets;  power  of  municipal  corpora 
tion  to  compel  change  of  grade  of.         850 

Statute  forbidding  use  of  car  not  equipped 
with   automatic   couplers;    construction   of. 

206 

Right  to  use  right  of  way  for  necessary 
railroad  purpose;  for  erection  of  stock  pens. 

f>80 

Maint enance  of  safety  gates  at  intersec- 
tion of  railroad  and  highway;  in  compli- 
ance with  ordinance;  liability  for  injury 
to   fireman   who   runs   into  them.  72 

Duty  to  licensees  on  track;  duty  to  main- 
tain lookout;  to  give  notice  of  approach  of 
train;  contributory  negligence  in  walking 
on  track.  1007 

Duty  to  stop,  look,  and  listen;  reckless- 
h  driving  in  front  of  approaching  train; 
70  L.  R.  A. 


right  to  recover  where  speed  of  train  is  ex- 
cessive; presumption  that  person  injured 
did  not  look;  duty  to  stop  team.  :f  net- 
essary,  where  there  is  a  permanent  m>- 
struction  of  view,  or  noise  which  prevent* 
hearing  approach  of  train;  duty  of  per-»on 
in  carriage  driven  by  another  to  protect 
himself  in  crossing  track.  6S1 

REAL  PROPERTY. 

A  life  estate,  not  an  estate  tail,  is 
created  by  a  will  bequeathing  real  estate  to 
be  and  inure  to  the  use  of  a  certain  person 
during  his  natural  life,  not  subject  to  he 
sold  and  conveyed  by  him,  but,  in  case  he 
shall  have  legitimate  children,  it  is  to  1*»- 
long  to  them.     Millsaps  v.   Estes    (X.   C. ) 

170 

Notes  and  Briefs. 

Real  property;  land  will  not  pass  as  an 
appurtenance  to  other  land.  761 

RECEIVERS. 

Notes  and  Briefs. 

Receivership  of  foreign  corporation:  a* 
ancillary  to  control  exercised  over  corpora- 
tion by  state  of  its  creation.  18.) 

RECORD. 

On  Appeal,  see  Appeal  and  Error,  3, 
4. 

REGISTRATION. 

Of    Corporate    Bonds,    see    Bonds,    2; 

Brokers;  Corporations,  3. 
Of     Trademark,     see     Constitutional 

Law,  6. 

REINSTATEMENT  OF  APPEAL. 

As    Impairment   of   Vested    Right,    see 
Contracts,  15. 

RELEASE. 

Of    Part    of    Mortgaged    Property,    see 
Mortgage,  1. 

RELIGIOUS  SOCIETIES. 

Creation    of    Trust   by    Conveyence   to, 
see  Trusts,  1-3. 

RENDITION. 

See   Extradition. 


RESUME. 

For  ntewme"  of  contents  of  book,  see  page 
1033. 

RETURN-TRIP  TICKET. 

Agent's    Refusal    to   Indorse,   see   Cab- 

RIERS,    0. 


Rk vocation— Secretary  of  the  Interior. 
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REVOCATION. 

Of  Power  in  Deed  of  Trust  by  Grantor's 

Death,  see  Mortcsaue,  2. 
Of  Trust,  see  Trusts,  5. 

REWARD. 

1.  A  reward  offered  by  a  county  for  the 
arrest  and  conviction  of  a  felon  is  earned 
by  arresting  and  delivering  him  to  the 
proper  officers,  and  attending  as  a  witness 
at  the  trial,  which  results  in  a  conviction, 
although  the  prosecution  is  by  the  county 
officers,  and  not  by  the  claimant,  where 
the  authority  to  offer  the  reward  is  limit- 
ed to  arrest  and  apprehension.  Smith  v. 
Vernon  County    (Mo.)  59 

2.  That  one  claiming  a  reward  for  ar- 
rest of  a  felon  was  paid  his  witness  fees 
at  the  trial  does  not  deprive  him  of  the 
right  to  the  reward.  Id. 

3.  A  police  officer  is  not,  by  reason  of 
the  fact  that  he  is  in  the  public  service, 
prevented  from  claiming  a  reward  offered 
by  the  authorities  of  another  state  for  the 
apprehension  of  the  perpetrator  of  a  crime 
committed  there,  where,  in  order  to  do  so, 
lie  goes  out  of  his  own  jurisdiction,  and 
acts   in   his  character  of  private  detective. 

Id. 

4.  To  be  entitled  to  a  reward  one  must 
act  with  a  knowledge  of,  and  in  reliance 
upon.   it.  Id. 

Notes  and  Briefs. 

Reward;  for  arrest  and  conviction  of  fel- 
on; right  of  public  officer  to  accept;  knowl- 
edge of  offer  of  reward  as  essential  to  re- 
covery. 59 

RIPARIAN  RIGHTS. 

See  Waters. 

SAFETY  GATE. 

Railroad  Company's  Liability  for  Col- 
lision with,  see  Highways,   10. 
As  Nuisance,  see  Nuisances. 

SALE. 

Sufficiency  of  Delivery  on  Sale  by  Sam- 
ple, see  Contracts,  1,  2. 

Burden  of  Proving  Fraud  in,  see  Evi- 
dence, 5. 

Of  Growing  Timber  by  Homestead  Set- 
tler, see  Public  Lands,  6. 

1.  On  a  sale  of  goods  by  sample,  by  one 
who  is  also  the  manufacturer,  there  is  an 
implied  warranty  on  his  part  that  they  arc 
free  from  any  latent  defects  that  cannot  be 
discovered  upon  ordinary  examination  of  the 
sample.  Nixa  Canning  Co.  v.  Lehmann- 
Higginson    Grocer   Co.    (Kan.)  653 

2.  Where  one  sells  to  a  merchant  canned 
apples  of  his  own  packing,  the  sale  being 
70  L.  R.  A. 


made  by  sample,  and  by  reason  of  a  defect 
due  to  the  method  employed  in  their  prepa- 
ration, which  cannot  be  discovered  upon  an 
inspection  of  the  opened  sample  cans,  the 
goods  sold  become  worthless  before  they  can 
be  resold  in  the  ordinary  course  of  trade, 
the  seller  is  liable  to  the  buyer  for  a  breach 
of  an  implied  warranty  against  such  defect. 

Id. 
3.  One  engaged  in  putting  up  apples  in 
cans  for  sale  is  a  manufacturer  within  the 
meaning  of  the  rule  that  a  manufacturer 
who  sells  goods  by  sample  impliedly  war- 
rants that  they  are  free  from  any  latent  de- 
fect that  cannot  be  discovered  by  an  ordi- 
nary examination  of  the  sample.  Id. 

Notes  and  Briefs. 
See  also   Contracts. 

Sale;  what  constitutes;  implied  warranty 
that  article  is  fit  for  particular  purpose  for 
which  bought.  350 

Warranty  on  sales  of  goods  by  sample: — 
(I.)  Scope  of  note;  (II.)  what  constitutes 
a  sale  by  sample;  (III.)  nature  and  ex- 
tent of  warranty  generally;  (IV.)  sale  by 
both  sample  and  description;  (V.)  latent  de- 
fect in  both  sample  and  bulk:  (a)  in  gener- 
al; (6)  where  sale  is  by  manufacturer; 
(VI.)    rtsumt.  653 

Part  delivery  to  satisfy  statute  of  frauds ; 
deliver  of  samples;  when  title  passes  where 
goods  are  consigned  and  bill  of  lading,  with 
draft  for  price  attached,  is  forwarded  for 
collection.  321 

SAMPLE. 

Sufficiency  of  Delivery  on  Sale  by,  see 

Contracts,  1,  2. 
Sale  by,  see  Sale. 

SAVINGS  BANK. 

Change  of  Ownership  by  Wife  Deposit- 
ing Husband's  Money  in,  see  Hus- 
band and  Wife,  2. 

Creation  of  Trust  by  Deposit  in,  see 
Trusts,  5. 

SCHOOLS. 

Requiring  Vaccination  as  Prerequisite 
to  Attendance  at,  see  Constitution- 
al Law,  12. 

Notes  and  Briefs. 

Schools;  requiring  vaccination  as  pre- 
requisite to   attendance.  796 

SECONDARY  EVIDENCE. 

See  Evidence,  10. 

SECRETARY  OF  THE  INTERIOR. 

Necessity  of  Approval  by,  of  Lease  by 
Indians,  see  Indians. 
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SELF-CRIMINATION. 

Admitting  Defendant's  Testimony  at 
Coroner's  Inquest  as,  see  Evidence, 
14-16. 

SHIPPING. 

1.  A  claim  for  money  advanced  upon  the 
credit  of  the  vessel  at  the  request  of  the 
owner,  who  is  without  funds  in  a  foreign 
port,  to  enable  the  vessel  to  load  and  con- 
tinue her  voyage,  is  a  maritime  lien.  Cham- 
berlain Transp.  Co.  v.  Ashland  Nat.  Bank 
(C.  C.  App.  7th  C.)  353 

2.  A  maritime  lien  for  money  advanced 
to  a  vessel  in  a  foreign  port  upon  request 
of  the  owner,  to  assist  in  loading  her,  is 
not  defeated  by  the  fact  that  the  funds 
were  diverted  from  the  purpose  for  which 
they  were  advanced,  the  owner  being  es- 
topped to  set  up  that  defense.  Id. 

Notes  and  Briefs. 

What  contracts  will  support  maritime 
liens: — (I.)  General  principles;  (II.)  de- 
cisions by  common-law  courts:  (a)  weight; 
(6)  lien  for  freight  and  demurrage;  (c) 
average;  (d)  wages;  (e)  hypothecation  and 
bottomry;  (f)  supplies  and  repairs;  (g> 
advances  and  disbursements;  {k)  to  en- 
force contract  of  vessel;  (i)  salvage; 
(III.)  to  pay  for  services  of  vessel:  (a) 
freight:  (1)  lien  exists;  (2)  depends  on 
possession;  (3)  on  subfreights;  (4)  when 
attaches;  (b)  demurrage,  dead  freight,  and 
other  charges:  (IV.)  general  average;  (V.) 
salvage:  (a)  in  general;  (6)  rescue  of  cap- 
tured  ship;    (VI.)    contracts  with   seamen: 

(a)  lien  for  services:    (1)   lien  exists;    (2) 
.  who  entitled  to ;    ( 3 )   effect  of  special  con- 
tract;   (4)    chartered   vessel;    (5)    loss   of; 

(b)  board  and  supplies;  (VII.)  contract  be- 
tween master  and  ship:  {a)  services;  (6) 
disbursements:  (1)  lien  on  ship  and  cargo; 
(2)  lien  on  freight;  (VIII.)  contracts  with 
other  persons:    (a)    pilots;    (6)   stevedores; 

(c)  .watchmen  and  caretakers;  (<f)  agents, 
brokers,  clerks,  etc.;  (IX.)  other  contracts 
for  services  and  benefits  generally:  (a) 
towage;  (6)  wharfage;  (c)  insurance;  (d) 
other  contracts;  (c)  vessel  in  custody  of 
law;  (X.)  contracts  for  supplies  and  re- 
pairs: (a)  authority  to  give  lien:  (1)  of 
master;  (2)  of  owner;  (3)  vessel  under 
charter;  (b)  supplies  furnished  in  foreign 
port:  (1)  general  rule;  (2)  necessity  for 
lien  must  exist;  (3)  what  are  necessaries; 
(4)  who  must  order;  (5)  no  lien  if  sale  is 
on  personal  credit:  (6)  effect  of  taking 
collateral  security;    (7)  character  of  vessel; 

(c)  supplies  furnished  in  home  port:  11)  no 
implied  lien  exists  generally;  (2)  criticisms 
of  rule;  (3)  change  of  admiralty  rule:  (4) 
effect  of  state  statute;  (5)  possessory  lien 
.  for  repairs;  (6)  lien  on  proceeds;  (d)  what 
70  L.  R.  A. 


ports  are  foreign,  and  what  domestic:  (XI.) 
contracts  for  construction ;  (XII.)  advances: 
(a)  lien  for,  in  general;  (b)  by  agent, 
charterer,  consignee,  etc.  (c)  by  ship's  hus- 
band or  part  owner;  (XIII.)  mortgage,  pur- 
chase   money,    drafts;     (XIV.)    bottomry: 

(a)  may  give  lien;  (6)  who  may  give;  (O 
necessity  must  exist;  (d)  for  what  pur- 
poses given;  (e)  who  may  take;  (f)  rUk 
and  interest;  (g)  for  past  debts,  or  after 
other  credit;  (h)  communication  with  own- 
er; (t)  presumptions  and  burden  of  proof; 
(/)  rights  of  cargo;  {k)  recording;  (XV.) 
respondentia:  (XVI.)  hypothecation  of 
freight;  (XVII.)  contract  for  ship's  serv- 
ices: (a)  lien  to  enforce  carriage  contract: 
(1)  in  favor  of  cargo;  (2)  in  favor  of  pas- 
senger;   (3)    effect  of  "commerce   clause;"* 

(b)  when  lien  attaches;  (c)  contract  to 
act  as  agent;  (d)  other  contracts^  (XVIII.) 
effect  of  English  statutes:  (a)  the  statutes 
and  their  interpretation;  (b)  lien  of  mas- 
ter:   (1)  for  wages;   (2)  for  disbursements; 

(c)  supplies  and  repairs;  ((f)  advances; 
(e)  other  liens.  353 

SIDEWALKS. 

See  Highways. 

SIDING. 

Revocability    of    License    to    Maintain, 
see  License,  1. 
SIGN. 

See  Billboard. 

SLEEPING-CAR  COUP  ANT. 

Contract  between  Railroad  and,  as 
Monopoly,  see  Conspiracy. 

SMALLPOX. 

Judicial  Notice  of  Belief  that  Vaccina- 
tion Prevents,  see  Evidence.  1. 

SMOKING  OAR. 

Waiver  of  Right  to  Recover  for  Dis- 
comfort in  Traveling  in,  see  Car- 
riers, 1. 

SPECIFIC  PERFORMANCE. 

Notes  and  Briefs. 

Specific  performance;  of  contract  by 
homesteader  on  public  land  for  sale  of 
timber.  875 

Of  contract  to  reconvey  land  fraudulently 
conveyed.  035 

SPRING. 

Effect  of  Finding  of  Appropriation  of 
Water  from,  see  Trial,  18. 

STATE. 

See  Constitutional  Law:  Internal 
Improvements,  Notes  and  Briefs. 
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STATE  MILITIA. 

Germaneness  of  Provisions  in  Bill  Mak- 
ing Appropriations  for,  see  Stat- 
utes, 4. 

Majority  Necessary  to  Pass  Appropria- 
tion for,  see  Statutes,  1,  2. 

STATUTE  OF  FRAUDS. 

See  Contracts,  1,  2. 

STATUTES. 

Strict  Construction  of  Statute  Giving 
Right  of  Action  for  Death,  see 
Death,  1. 

Enactment;  majority. 

1.  The  expense  of  the  maintenance  of 
a  state  militia  is  a  necessary  expense  of 
government,  within  the  meaning  of  a  con- 
stitutional provision  that  appropriations  for 
other  purposes  must  receive  the  assent  of 
two  thirds  of  the  members  of  the  legisla- 
ture.   State  ex  rel.  Rogers  v.  Moore  (Ark.) 

071 

2.  That  a  portion  of  the  state  militia 
has  assumed  the  character  of  a  voluntary 
organization,  and  expects  to  receive  aid  as 
such  from  the  Federal  government,  does  not 
prevent  its  maintenance  being  a  necessity 
of  the  government,  within  the  meaning  of 
a  constitutional  provision  allowing  appro- 
priations for  such  purposes  to  be  made  by 
a  mere  majority  vote  of  the  legislature.  Id. 
Entitling;  plurality  of  subject. 

See  also  Internal  Improvements,  2. 

3.  A  statute  providing  for  land  drain- 
age cannot  be  overthrown  because  the  drain- 
age of  agricultural  land  simply  to  improve 
such  land  is  not  within  the  title,  which  pro- 
vides for  promoting  the  public  health,  con- 
venience, and  welfare  by  drainage,  where 
the  terms  of  the  statute  do  not  authorize 
the  improvement  of  agricultural  land  sim- 
ply to  improve  it.  Sisson  v.  Buena  Vista 
County  (Iowa)  440 

4.  A  provision  in  a  bill  making  an  ap- 
propriation for  the  maintenance  of  a  state 
militia,  which  makes  an  appropriation  for 
the  use  of  the  adjutant  general,  and  there- 
by impliedly  repeals  a  statute  imposing 
the  duties  of  such  officer  upon  the  governor's 
private  secretary,  is  not  so  foreign  to  the 
main  object  of  the  bill  as  to  fall  within  the 
condemnation  of  a  constitutional  provision 
that  appropriations  shall  be  made  by  sep- 
arate bills,  each  embracing  but  one  sub- 
ject. State  ex  rel.  Rogers  v.  Moore   (Ark.) 

071 
Construction. 

5.  In  the  interpretation  of  an  ambigu- 
ous statute,  courts  should  examine  it  in 
the  light  of  the  history  of  its  enactment  as 
disclosed  by  the  journals  of  the  legislature, 
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the  contemporary  history  of  the  condition? 
and  situation  of  the  people,  the  economic 
and  sociologic  policy  of  the  state,  its  Con- 
stitution and  laws,  and  all  other  matters 
of  common  knowledge  within  the  limits  of 
their  jurisdiction.  State  ex  rel.  Coleman  v. 
Kelly  "(Kan.)  450 

6.  A  statute  providing  that  "the  plaintiff 
may  unite  in  the  same  complaint  several 
causes  of  actions,  whether  they  be  such  as 
were  formerly  denominated  legal  or  equit- 
able, or  both,  where  they  arise  out  of  the 
same  transaction  or  transactions  connected 
with  the  same  subject  of  action," — should 
be  liberally  construed,  according  to  the  rule 
as  to  remedial  laws.  Emerson  v.  Nash 
(Wis.)  320 

Notes  and  Briefs. 

Statutes;  duty  to  discover  intention  of 
law-making  body  in  applying  statute  to 
particular  case;  strict  construction  of  penal 
statutes.  260 

Construing  so  as  to  change  rule  of  prop- 
erty uniformly  acknowledged  by  courts.  343 

Construction;  controlling  effect  of  pur- 
poses declared  in  law  itself;  right  of  court, 
in  construing,  to  consider  history  of  act  and 
public  conditions  leading  up  to  its  enact- 
ment. 451 

Intention  of  legislature  to  be  collected 
from  words  employed.  55J) 

STIPULATION. 

As  to  Place  of  Trying  Issue,  see  Courts, 
1. 

STOCKBROKERS. 

See  Brokers. 

STOCK  EXCHANGE. 

Liability  of  Member  of,  on  Transfer  of 
Forged   Securities,  see  Brokers. 

STOCK  PEK8. 

As  Nuisance,  see  Railroads,  1. 

STOLEN  PROPERTY. 

Registered  Bonds  of  Corporation,  see 
Bonds,  2. 

STREAM. 

Rights  in,  see  Waters. 

STREET  RAILWAYS. 

Right  to  Revoke  Grant  of  Exemption 
to,   see   Contracts,    13,    14. 

Storing  Cars  in  Street;  Presumption 
as  to  Condition,  see  Evidence.  9. 

Municipal  Consent  to  Construction  of, 
see  Municipal  Corporations,  2. 

Exemption  of  Street  Railway  from  Tax- 
ation, see  Taxes. 


1008 


Streets  —Trading  Stamps. 


Notes  and  Briefs. 


Street  railways;  exemption  of,  from  taxa- 
tion for  street  improvements;  power  of  mu- 
nicipal corporation  to  deprive  state  of  right 
to  tax;  right  of  legislature  to  revoke  grant 
of  exemption  from  taxation;  exemption  as 
contract;  right  of  successors  in  title  to  ex- 
emption from  taxation  granted  to  street 
railway;  effect  of  reservation  of  right  to  re- 
peal charter.  777 

STREETS. 

See  Highways. 

STRIKING  OUT. 

Of  Name  of  Party  to  Appeal,  see  Ap- 
peal and  Error,  2. 
Of  Evidence,  see  Trial,  2. 
Of  Pleading,  see  Pleading,  2. 

SUPERINTENDENT. 

Of  Mine;  Liability  for  Injury  to'  Miner 
by  Negligence  of,  see  Master  and 
Servant,  31,  32. 

SURETY  COMPANIES. 

Bight  of.  to  Plead  Ultra  Tires,  see 
Corporations,  1. 

Notes  and  Briefs. 

Surety  companies;  right  to  plead  ultra 
vires  in  defense  to  note  executed  to  aid  in 
financing  other  company;  where  surety  com- 
pany has  for  years  beet  executing  similar 
notes.  87 

SWITCHES. 

Revocability  of  License  to  Maintain,  see 
License,  1. 

TAXES. 

Right  to  Revoke  Grant  of  Exemption, 
see  Contracts,  13,  14. 

1.  A  statutory  ratification  of  a  contract 
•by    a    municipal    corporation    exempting    a 

street  railway  company  from  taxation  for 
street  improvements  does  not  grant  the  ex- 
emption beyond  the  term  mentioned  in  the 
contract.  Rochester  v.  Rochester  R.  Co. 
(X.  Y.)  773 

2.  An  exemption  from  taxation  for  local 
improvements,  granted  to  an  existing  rail- 
road company  without  any  mention  of  its 
successors  oi  assign.-;,  does  not  pass  to  its 
successors  in  title.  Id. 

Notes  and  Briefs. 

Taxation;  state  cannot  be  deprived  of 
right  to  taxes  by  act  of  municipality;  ex- 
emption of  street  railway  from  taxation: 
right  to  revoke  grant  of  exemption.         777 

Dutv  of  individual  to  pay  just  proportion 
70  L.R.  A. 


of;  conveyance  to  escape  payment:  effect 
of  change  of  title  without  change  of  pos- 
session. 935 

TELEGRAPHS. 

Damages  for  Failure  to  Deliver  Tele 
gram,  see  Damages.  4. 

TELEPHONES. 

Company's  Liability  for  Servant's  Act 
in  Procuring  Landowner's  Arrest, 
see  Master  and  Servant,  40. 

TENEMENT  HOUSE. 

Requiring  Substitution  of  Water  Clov 
ets  for  School  Sinks  in,  see  Con- 
stitutional Law,  2,  10,  Notes 
and  Briefs. 

Apart inent  House  as  Violation  of  Cov- 
enant against  Krection  of.  see  Cov- 
enant. 

Opinion  Evidence  as  to  What  is  Tene- 
ment, see  Evidence,  11. 

TICKET. 

Agent's  Refusal  to  Indorse  Return-Trip 
Ticket,  see  Carriers,  6. 

TIMBER. 

On  Public  Land,  see  Public  Lands. 

Notes  and  Briefs. 
Right  to  cut  timber  on  public  land.  873 

TORT. 

Of  Employee;  Master's  Liability  for, 
see  Master  and  Servant,  33-42. 

TRADE  FIXTURES. 

Tenant's  Right  to,  see  Landlord  and 

Tenant,  2,  3. 
See  also  Fixtures. 

TRADEMARK. 

Provision  for  Registration  of,  see  Con- 
stitutional Law,  6. 

Notes  and  Briefs. 

Trademarks;  validity  of  statute  empower- 
ing owner  to  fix  penalty  for  violation  there- 
of: common-law  remedy  for  violation  of 
trademark.  157 

TRADING  STAMPS. 

Requiring  License  Fee  from  One  Issu- 
ing after  Payment  of  Privilege  Tax, 
see  License.  3. 

Notes  and  Briefs. 

Trading  stamps;  imposition  of  license  fee 
on  merchant  issuing  trading  stamps;  busi- 
ness not  a   lottery.  209 


Trees;  Trial. 
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TREES. 

Abutting-  Owner's  Right  to  Recover  for 
Destruction  of.  in  Street,  see  High- 
ways. 4,  5.    • 

Notes  and  Briefs. 

Trees;    in   highway;    interest  of  abutting 
owner  in;    right  to   recover  for  injury  to. 

7C1 

TRIAL. 

Review  of  Discretion  in  Refusing  to 
Require  Election  between  Counts, 
see  Appeal  and  Error,  7. 

Right  to  Jury  in  Eminent  Domain  Pro- 
ceedings, see  Eminent  Domain,  11. 

Reception    and    striking   out    of    evi- 
dence. 

1.  The  evidence  of  expert  witnesses 
should  not  be  allowed  to  be  introduced  after 
both  sides  have  announced  that  they  are 
through  with  their  evidence,  and  further 
steps  have  been  taken  in  the  case,  except 
under  very  extraordinary  circumstances  and 
for  good  cause.  Bertha  Zinc  Co.  v.  Martin's 
Admr.   (Va.)  999 

2*  All  testimony  of  a  witness  as  to  the 
value  of  oil-bearing  property  sought  to  be 
condemned  for  public  use  will  not  be  stricken 
out  because  he  states  that  in  fixing  its  value 
he  would  take  into  consideration  what  he 
would  pay  for  it,  and  a  sufficient  margin 
for  speculation  for  at  least  five  years,  where 
he  further  states  that  he  would  consider  the 
number  of  wells  that  could  be  placed  on  the 
land,  and  the  general  relation  of  outlay  to 
income,  which  are  proper  matters  to  be 
taken  into  consideration.  Southern  P.  R. 
Co.  v.  San  Francisco  Sav.  Union  (Cal.)  221 
Questions  of  law  and  fact. 

3.  The  question  as  to  the  reasonableness 
of.  an  ordinance  is  one  of  law,  and  not  of 
fact:  but  in  some  cases  the  facts  must  be 
established  before  the  question  can  be  de- 
termined. Houston  &  T.  C.  R.  Co.  v.  Dal- 
las  (Tex.)  850 

4.  When  the  facts  upon  which  probable 
cause  for  an  arrest  depend  are  in  dispute, 
the  question  of  the  existence  of  such  cause 
must  be  left  to  the  jury  for  determination 
under  proper  instructions  by  the  court. 
Ntoecker  v.  Nathanson  (Neb.)  007 

5.  Whether  the  act  of  a  servant  in  ar- 
resting a  person  was  for  the  furtherance 
of  his  master's  business,  or  solely  for  his 
own  purposes,  is  a  question  for  the  jury, 
where  there  is  evidence  to  show  that  it  was 
to  get  the  person  out  of  the  way  in  order 
to  run  the  master's  telephone  line  across 
his  property  against  his  consent,  and,  also, 
that  it  was  because  of  an  assault  that  the 
person  arrested  had  made  on  the  servant. 
70  L.  R.  A. 


Jackson  v.   American  Teleph.  &  Telcg.  Co. 
(X.    C.)  73S 

6.  The  jury  must  determine  whether  or 
not  a  servant  had  abandoned  his  master's 
business  at  the  time  lie  committed  a  tort,  so 
as  to  relieve  the  master  from  responsibility 
fherefor,  if  there  is  a  conflict  in  the  testi- 
mony so  as  to  leave  the  question  in  doubt. 
Barmore  v.  Vicksburg,  S.  &  P.  R.  Co. 
(Miss.)  027 

7.  The  court  cannot  determine,  as  mat- 
ter of  law,  whether  or  not  a  person  who  is 
about  to  go  near  electric  light  wires  which 
are  defectively  insulated  in  the  daytime  is 
chargeable  with  knowledge  that  they  may  be 
charged  and  dangerous,  so  as  to  have  as- 
sumed the  risk  of  injury  therefrom.  Ste- 
vens v.  United  Gas  &  Electric  Co.   (N*.  H.) 

119 

8.  The  question  is  for  the  jury  as  to  the 
negligence  of  a  householder  who  engages  a 
person  to  cut  wood  and  pile  it  in  a  cellar,  as 
to  the  darkness  of  which  the  evidence  is 
conflicting,  when  there  is  an  uncovered  hole 
in  the  cellar  bottom,  of  the  existence  of 
which  he  fails  to  warn  the  employee.  East- 
land v.  Clarke  (N.  Y.)  "  751 

9.  Whether  or  not  an  appliance  placed  in 
charge  of  a  servant  is  a  dangerous  one,  so 
as  to  bring  it  within  the  rule  that  the  master 
is  responsible  for  its  use  by  his  servant  in 
case  its  ordinary  use  is  liable  to  cause  se- 
rious injury  to  strangers,  is  a  question  for 
the  jury.  Barmore  v.  Vicksburg,  S.  &  P. 
R.  Co.  (Miss.)  627 

10.,  The  mere  fact  that  an  employee  chose 
what  proved  to  be  a  dangerous  situation  for 
doing  work  which  might  have  been  safely 
done  at  other  points  is  merely  evidence  for 
the  consideration  of  the  jury  upon  the  ques- 
tion of  his  care  in  view  of  his  actual  or  con- 
structive knowledge  of  the  situation.  Ste- 
vens v.  United  Gas  &  Electric  Co.  (N.  H.) 
119. 

1 1.  The  question  of  the  liability  of  a  rail- 
road company  for  a  collision  because  of  fail- 
ure to  take  proper  steps  to  avoid  it  after 
discovering  the  peril  of  a  traveler  on  the 
highway  should  not  be  submitted  to  the 
jury,  where  the  evidence  shows  conclusively 
that  such  avoidance  would  have  been  im- 
possible. Colorado  &  S.  R.  Co.  v.  Thomas 
(Colo.)  681 

12.  Before  a  nonsuit  can  be  entered  or  a 
verdict  directed  against  one  suing  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  another's  negligence,  on  • 
the  ground  that  plaintiff  had  assumed  the 
risk  of  injury,  the  fact  of  actual  or  con- 
structive knowledge  of  the  danger  on  the 
part  of  the  plaintiff  must  appear,  either  di- 
rectly or  by  necessary  inference   from  the 
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evidence  and  the  uniform  experience  of  men, 
after  the  evidence  has  received  a  construc- 
tion most  favorable  to  plaintiff.  Stevens 
v.  United  Gas  &  Electric  Co.  (N.  H.)  119 
Instructions. 

13.  A  special  instruction  must  be  request- 
ed, embracing  the  facts  which  are  claimed 
to  constitute  probable  cause  for  an  arrest, 
before  an  objection  will  lie  to  the  general 
definition  thereof,  given  by  the  court  to 
the  jury  in  an  action  for  false  imprison- 
ment.    Stoecker  v.  Nathanson  (Neb.)       667 

14.  Instructions  as  to  the  liability  of  a 
railroad  company  for  the  act  of  its  servant 
in  instigating  the  arrest  of  a  passenger  are 
erroneous,  where  there  is  no  evidence  upon 
which  they  can  be  based.  Texas  M.  R.  Co. 
v.  Dean    (Tex.)  943 

15.  When  an  action  to  recover  for  per- 
sonal injuries  is  tried  upon  the  theory  that 
they  were  caused  by  two  concurring  acts  of 
negligence,  either  party  has  a  right  to  have 
the  jury  correctly  instructed  respecting  each 
of  the  claimed  acts  of  negligence,  the  same  as 
if  the  right  of  recovery  rested  upon  it  alone; 
and  a  general  verdict  cannot  be  sustained 
if  there  is  a  material  error  in  instructing, 
or  refusing  to  instruct,  upon  either  charge. 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Voelker  (C. 
C.  App.   8th   C.)  264 

16.  The  jury  cannot  be  instructed  to  ig- 
nore legal  and  relevant  evidence  which  is 
before  them,  merely  because  the  court  re 
gards  it  as  incredible.  Post  v.  United 
States    (C.  C.  App.  5th  C.)  989 

17.  An  instruction,  in  reference  to  thaw- 
ing dynamite,  that  it  is  the  master's  duty  to 
adopt  such  reasonably  safe  methods,  and 
use  such  well-known  and  practical  appli- 
ances, to  avoid  accidents,  as  are  reasonably 
safe,  is  erroneous,  where  there  is  evidence 
that  the  thawing  may  be  safely  done  without 
appliances.  Bertha  Zinc  Co.  v.  Martin's 
Admr.  (Va.)  999 
Findings. 

18.  A  finding  that  one  has  appropriated 
water  from  a  spring,  during  a  certain  period, 
for  purposes  of  irrigation,  does  not  establish 
that  he  is  entitled  to  a  specific  portion  of 
the  flow  of  the  spring.  Watkins  Land  Co.  v. 
Clements    (Tex.)  964 

Notes  and  Briefs. 

Trial;  negligence  as  question  for  jury. 

601 

Question  for  jury  as  to  ordinary  care  and 
contributory  negligence.  753 

Negligence  of  passenger  in  riding  on  plat- 
form  as  question   for  jury.  600 

Error  in  submitting  to  jury  question  of 
probable  cause  for  criminal  prosecution;  as- 
70  L.  R.  A. 


signment  of  error  for  failure  to  charge-  jury. 

in  absence  of  specific  request  to  do  so.      C67 

Question    for    jury    whether    one    person 

acted  as  agent  of  another.  739 

TROVER. 

Of  Gravel;  Assignability  of  Cause  of 
Action  for,  see  Assignment,  1. 

Estoppel  to  Recover  for  Conversion  of 
Gravel,  see  Estoppel,  5.  6. 

Notes  and  Briefs. 

Trover;  for  conversion  of  earth  ot  fill- 
ing separated  from  land;  assignability  of 
right  to  bring  suit  in  trover.  575 

TRUSTS. 
Creation. 

1.  No  trust  is  created  by  a  conveyance 
of  property  to  a  religious  society  notwith- 
standing a  recital  that  it  is  for  the  purpo.se 
of  aiding  in  the  establishment  of  a  home  for 
indigent  widows  and  orphans,  or  in  the 
promotion  of  any  other  charitable  or  relig- 
ious objects,  where  no  trust  is  expressed, 
and  the  habendum  clause  vests  the  property 
absolutely  in  the  society.  St  James'  Parish 
v.  Bagley  (N.  C.)    '  160 

2.  In  determining  whether  or  not  a  trunt 
has  been  created  by  a  conveyance  of  property 
to  a  religious  society,  the  same  rules  will  be 
applied  as  are  applicable  in  the  construc- 
tion of  wills.  Id. 

3.  The  real  test  in  determining  whether 
or  not  a  trust  has  been  created  in  the  con- 
veyance of  property  to  a  religious  society  by 
an  instrument  containing  suggestions  as  to 
the  manner  of  its  use  is  whether  the  lan- 
guage is  imperative,  or  leaves  the  use  and 
disposition  of  the  property  to  the  discretion 
of  the  donee.  Id. 

4.  Equity  may  decree  a  trust  in  securi- 
ties procured  by  a  father  in  the  name  of  his 
son  for  the  purpose  of  avoiding  taxation, 
where  the  bill  merely  charges  that  they  were 
taken  in  the  son's  name  without  his  knowl- 
edge, but  that  he  afterwards  surreptitiously 
took  them  into  his  possession,  and  refused 
to  surrender  them,  while  the  answer  alleges 
an  interest  in  them  under  a  will,  so  that  the 
fraudulent  purpose  does  not  appear.  Mona- 
han  v.  Monahan  (Vt.)  935 
Power  to  revoke. 

5.  An  irrevocable  trust  is  not  establish*] 
by  the  deposit  of  one's  own  funds  in  his  own 
name  in  a  savings  bank  in  trust  for  another, 
where  the  depositor  retains  possession  of 
the  deposit  book  and  control  of  the  deposit, 
does  not  notify  the  beneficiary  of  the  act, 
and  deals  with  the  account  as  his  own, 
withdrawing  it  entirely  in  his  lifetime. 
ReTotten  (N.  Y.)  711 


Ultra  Vibes — Waters. 
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Notes  and  Briefs. 

Trust;  lapse  of  title  in  event  of  failure 
or  inability  of  trustee  to  perform  trust; 
resulting  trust  to  donor  or  his  heirs  in  case 
objects  of  express  trust  are  indefinite;  no 
resulting  trust  when  trust  not  clearly  cre- 
ated in  the  first  instance.  162 

In  property  conveyed  by  father  to  son 
for  purpose  of  avoiding  taxation;  what 
fraud  is  sufficient  to  defeat  trust.  935 

Irrevocable;  by  deposit  of  money  in  one's 
own  name  in  trust  for  another;  effect  of  re- 
taining pass  book  and  treating  deposit  as 
one's  own;  admissibility  of  subsequent  dec- 
larations to  show  intention;  evidence  that 
donor  had  placed  bulk  of  4ier  estate  in  form 
of  trust  in  her  lifetime  to  show  that  trust 
is  revocable.  712 

ULTRA  VIRES. 

Right  of  Surety  Company  to  Plead,  see 
Corporations,  1. 

UNITED  STATES. 

Performance  of  Contract  with,  see  Con- 
tracts, 9. 
Right  to  Extra  Pay  from,  for  Working 
Overtime,  see  Eight-Hour  Law. 

VACCINATION. 

Requirement  of,  as  Prerequisite  to  At- 
tendance at  Schools,  see  Constitu- 
tional Law,  12. 

Judicial  Notice  as  to  Common  Belief  as 
to  Efficacy  of,  see  Evidence,  1. 

Notes  and  Briefs. 

Vaccination ;  validity  of  statute  requiring, 
as  prerequisite  to  attendance  at  public 
schools.  796 

VALUE. 

Admissibility  of  Evidence  as  to,  see 
Evidence,  20. 

VARIANCE. 

First  Raising  on  Appeal  Objection  for, 
see  Appeal  and  Error,  9. 

VENDOR  AND  PURCHASER. 

Sale  of  Water  Rights  Free  from  Land, 
see  Waters,  24-26. 

The  rule  governing  innocent  purchas- 
ers of  real  estate  does  not  apply  where  the 
chain  of  title  discloses  a  judgment  attempt- 
ing to  quiet  the  title  against  infants, 
which  is  based  upon  arbitration  to  which 
neither  the  infants,  their  next  friend,  nor 
their  attorneys,  could  consent.  Mill 3a ps  v. 
Estes  (N.  C.*)  170 

VENUE. 

Of  Action  against  Foreign  Corporation, 
.  see  Corporations,  5. 
70  L.  R.  A. 


VESTED  RIGHTS. 

By  Dismissal  of  Appeal,  see  Contracts, 

15. 
In  Flow  of  Waters,  Condemnation  of, 

see  Eminent  Domain,  2. 

VIADUCT. 

In  Highway,  see  Highways,  3 

VOLUNTARY  CONVEYANCE. 

To  Railroad  Company ;  What  Passes  by, 
see  Deed,  26. 

WAIVER. 

Of  Privilege  as  to  Confidential  Commu- 
nications, see  Evidence,  17. 
Of  Defect  in  Pleading,  see  Pleading,  1. 

WARNING. 

Master's  Duty  to  Give,  see  Master  «and 
Servant,    10. 

WARRANTY. 

In    Insurance    Policy,    see   Insurance, 

2-6. 
On  Sale  by  Sample,  see  Sale,  Notes 

and  Briefs. 

WASTE. 

Of  Natural  Gas;  Injunction  against,  see 
Injunction,  3. 

WATER  CLOSETS. 

Requiring  Substitution  of,  for  School 
Sinks,  see  Constitutional  Law,  2, 
10;  Eminent  Domain,  12. 

WATERS. 

Estoppel  to  Object  to  Continued  Use  of 

Dam,  see  Estoppel,  1. 
For    Irrigation    Purposes;     Injunction 

against    Persons    Contracting    for, 

see  Injunction,   1,  2. 
Use  of  Navigable  Stream  for  Floating 

Logs,  see  Logs. 
Effect  of  Finding  as  to  Appropriation 

of  Water  from  Spring,  see  Trial, 
18. 
See  also  Wharves. 

What  waters  are   navigable. 

1.  The  mere  fact  that  a  riparian  owner 
has  constructed  improvements  to  aid  in  the 
navigation  of  the  stream  does  not  show  that 
it  was  not  navigable  in  its  natural  state, 
Monroe  Mill  Co.  v.  Menzel    (Wash.)       272 

2.  A  stream  which  may  be  utilized  for 
the  floatage  of  shingle  bolts  after  heavy 
rains  and  during  freshets  which  occur  with 
periodical  regularity  in  the  spring  and  fall 
of  each  year  is  navigable.  Id. 
Relative  rights  of  public  and  indi- 
viduals. 

3.  An  upper   riparian  owner  is  not  en- 


Waters. 


titled  to  make  use  of  a  navigable  stream  by 
storing  the  water,  and  letting  it  down  in 
floods  for  the  purpose  of  floating  his  timber 
to  market,  afonroe  Mill  Co.  v.  Menzel 
(Wash.)  272 

Rights  in  streami  generally. 

Condemning  Vested  Right  in  Flow  of, 
see  Emi:se;«t  Domain,  2. 

See  also  Kstoppel,   7. 

4.  Persons  owning  water  rights  in  com- 
mon may  use  them  during  alternate  periods 
of  time  so  far  as  they  can  do  so  without  in- 
jury to  junior  appropriators.  Johnston  v. 
Little  Horse  Creek  Irrig.  Co.    (Wyo.)     341 

5.  Without  statutory  authority  courts 
have  no  power  to  recognize  or  enforce,  in 
a  limited  section  of  the  state,  new  rules  of 
law  relating  to  the  use  of  the  water  of  run- 
ning streams,  antagonistic  to  established 
principles  of  law  already  in  force  through- 
out the  entire  state.  Clark  v.  Allaman 
(Kan.)  }>71 

C.  At  the  time  of  the  enactment  of  Kan. 
act  October  31,  1868,  continuing  in  force  the 
common  law  as  modified  by  constitutional 
and  statutory  law,  judicial  decisions,  and 
the  conditions  and  wants  of  the  people,  the 
rules  of  the  common  law  relating  to  the 
rights  of  riparian  owners  to  use  the  water 
of  running  streams  had  become  incorporated 
into,  and  were  a  part  of,  the  settled  juris- 
prudence of  the  state.  jj. 

7.  The  rules  of  the  common  law  relat- 
ing to  the  rights  of  riparian  owners  to  use 
the  water  of  running  streams  were  adapted 
to  the  conditions  and  wants  of  the  early  set- 
tlers of  the  territory  and  state  of  Kansas; 
and  no  usages  or  customs  to  the  contrary 
were  recognized  or  established  by  them.      Td. 

8.  The  rules  of  the  common  law  relating 
to  the  right  of  riparian  owners  to  use  the 
water  of  running  streams,  which  had  become 
the  settled  law  of  the  state,  did  not  become 
exposed  to  repeal  by  local  custom  to  the  con- 
trary nor  by  judicial  recognition  of  such 
customs,  by  the  enactment  of  Kan.  act  Octo- 
ber 31,  1868,  continuing  in  force  the  com- 
mon law  a«  modified  by  constitutional  and 
statutory  law,  judicial  decisions,  and  the 
conditions  and  wants  of  the  people.  I'd. 
For  irrigation  purposes. 

9.  The  use  of  the  water  of  a  running 
stream  for  irrigation,  after  its  primary  uses 
for  quenching  thirst  and  other  domestic  re- 
quirements have  been  subserved,  is  one  of  the 
common-law  rights  of  a  riparian  proprietor. 
Clark  v.  Allaman  (Kan.)  5*71 

10.  The  use  of  water  by  a  riparian  propri- 
etor for  irrigation  purposes  must  be  reason 
able  under  all  the  circumstances:   and  thel 
right  must  be  exercised  with  due  regard  to 
70  L.  R.  A. 


the  equal  right  of  every  other  riparian  owner 
along  the  course  of  the  stream.  Id. 

11.  A  diminution  of  the  flow  of  water 
over  riparian  land,  caused  by  its  use  for 
irrigation  purposes  by  upper  riparian  pro- 
prietors, occasions  no  injury  for  which  dam- 
ages may  be  allowed,  unless  it  result?  in 
subtracting  from  the  value  of  the  land  by 
interfering  with  the  reasonable  uses  of  t  lie- 
water  which  the  landowner  is  able  to  en- 
joy- Id. 

12.  In  determining  the  quantity  of  hind 
tributary  to  and  lying  along  a  stream,  which 
a  single  proprietor  may  irrigate,  the  prin 
ciple  of  equality  of  right  with  others  should 
control,  irrespective  of  the  accidental  mat- 
ter of  governmental  subdivisions  of  the  land. 

Id. 

13.  The  boundaries  of  the  government  sub- 
divisions, so  far  as  they  lie  within  a  water- 
shed, will  govern  in  determining  what  land 
is  riparian,  so  as  to  be  entitled  to  the  use 
of  water  from  the  stream  for  irrigation  pur- 
poses, in  the  absence  of  special  circum- 
stances. Watkins  Land  Co.  v.  Clement* 
(Tex.)  964 

14.  Each  riparian  owner  is  entitled  to 
make  reasonable  use  of  water  from  tho 
stream  for  purposes  of  irrigation,  subject 
to  the  right  of  other  riparian  owners  to 
have  natural  use  of  the  water  for  cooking 
and  for  quenching  thirst.  ]<£ 

15.  A  riparian  owner  cannot  sell  water 
for  the  irrigation  of  nonriparian  lands.  Id. 
Prior  appropriation. 

16.  The  doctrine  of  prior  appropriation 
may  exist  in  the  same  state  with  the  com- 
mon-law doctrine  of  riparian  rights.  Clark 
v.  Allaman    (Kan.)  971 

17.  Statutes  recognizing  the  right  of  prior 
appropriation  of  water  for  irrigation  pur- 
poses cannot  operate  to  destroy  previouslv 
vested  common-law  rights  in  the  flow  of  the 
waters  of  a  stream.  ]<j. 

18.  No  "vested  or  accrued  water  rights'* 
within  the  meaning  of  17.  S.  Rev.  Stat.  5§ 
2339,  2340,  providing  that  when,  by  prioritv 
of  possession,  rights  to  the  use  of  water  for 
mining,  agricultural,  or  other  purposes  have 
vested  and  accrued,  and  have  been  recog- 
nized by  local  customs  and  the  decisions  of 
the  courts,  the  possessors  of  such  fights 
shall  be  protected  therein,  and  that  all  pat- 
ents granted  or  homesteads  allowed  shall  lie 
subject  to  vested  and  accrued  water  rights, 
could  exist  in  Kansas  prior  to  Kan.  Laws 
1886,  chap.  115.  §  1.  p.  154.  authorizing  the 
acquisition  of  the  right  to  use  water  for  ir- 
rigation by  appropriation,  since  prior  to 
that  time  the  doctrine  of  prior  appropria- 
tion was  not  recognized.  Id. 

19.  The  right  to  acquire  the  use  of  water 
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by  priority  of  possession  was  not  recognized 
in  Kansas  prior  to  the  enactment  of  Kan. 
Laws  1866,  chap.  115,  §  1,  p.  154,  authoriz- 
ing the  acquisition  of  the  right  to  use  the 
water  of  running  streams  for  irrigation  pur- 
poses by  appropriation,  and  providing  that, 
as  between  appropriators,  the  first  in  time 
should  be  the  first  in  right;  and  local  cus- 
toms based  on  such  principle  were  invalid. 

Id. 

20.  A  lower  riparian  owner  acquires  no 
prescriptive  right,  as  against  upper  proprie- 
tors, to  receive  a  given  quantity  of  the 
flow  of  a  stream  by  diverting  and  using  it 
after  it  has  left  their  land;  and  an  upper 
proprietor  can  acquire  no  prescriptive  right 
to  divert  water,  as  against  owners  down  the 
stream,  so  long  as  the  flow  is  sufficient  for 
the  needs  of  all.  Id. 

21.  The  fundamental  principles  underly- 
ing the  doctrine  of  prior  appropriation  are 
in  •  harmony  with  the  right  to  sell  appro- 
priated water  separate  from  the  land  for 
which  it  was  appropriated.  Johnston  v. 
Little   Horse   Creek  Irrig.   Co.    (Wyo.)    341 

22.  A  decree  enjoining  interference  with 
the  maximum  quantity  of  water  allowed  an 
appropriator  by  the  state  board  does  not 
prevent  the  taking  by  defendants  of  any 
water  which  is  not  required  for  the'  irriga- 
tion of  the  land  to  which  it  belongs.  Id. 

23.  The  place  of  diversion  of  appropriated 
wnter  may  be  changed  if  it  can  be  done  with- 
out injury  to  subsequent  appropriators.  Id. 
Transfer  of  water  rights. 

24.  The  right  to  sell  a  water  right  free 
from  the  land  for  which  it  was  appropriated 
is  not  cut  off  by  statutes  requiring  an  in- 
tending appropriator  to  apply  to  state  of- 
ficer* for  a  permit,  and  to  describe  accur- 
ately the  land  on  which  the  water  is  to  be 
used.  Johnston  v.  Little  Horse  Creek  Irrig. 
Co.    (WyoO  341 

25.  That  the  rule  that  water  rights  may 
l>e  sold  separate  from  the  land  has  been  a 

source  of  litigation  is  not  sufficient  reason 
for  destroying  the  property  right  therein 
by  refusing  to  recognize  the  right  of  trans- 
fer. Id. 

20.  That  the  legislature  has  not  provided 
for  the  recording  of  transfers  of  water  rights 
does  not  prevent  such  transfers.  Id. 

Rights  to  drain  pond. 

27.  An  owner  of  land  has  the  right,  in  the 
interest  of  good  husbandry,  to  drain  ponds 
or  basins  thereon  of  a  temporary  character 
and  which  have  no  natural  outlet  or  course 
of  flow,  by  discharging  the  waters  thereof, 
by  means  of  an  artificial  channel,  into  a 
natural  surface-water  drain  on  his  own  prop- 
erty, and,  through  such  drain,  over  the  land 
of  another  proprietor  in  the  general  course 
70  L.  R.  A. 


of  drainage  in  that  locality,  even  though  the 
flow  in  such  natural  drain  is  thereby  in- 
creased over  the  lower  estate,  provided  that 
this  is  done  in  a  reasonable  and  careful  man- 
ner and  without  negligence.  Aldritt  v. 
Fleischauer  (Neb.)  301 

Prescriptive  rights  to. 

28.  A  prescriptive  right  to  use  water  for 
irrigation  purposes  cannot  be  asserted 
against  a  riparian  owner  who,  having  pur- 
chased the  water  right  and  the  land  to 
which  it  is  attached,  sold  the  land  with  the 
express  provision  that  the  conveyance  should 
in  no  wise  affect  his  rights  as  a  riparian 
owner,  so  far  as  the  right  is  claimed  to  have 
arisen  prior  to  his  sale.  Wntkins  Land  Co. 
v.  Clements   (Tex.)  964 

Notes  and  Briefs. 

See  also  Drains  and  Sewers;  Wharves. 

Waters;  state  control  over;  permit  to  di- 
vert waters  of  state;  prior  appropriation; 
for  purpose  of  irrigation;  change  of  place  of 
diversion;  right  of  proprietor  to  sell  surplus 
of  water  beyond  amount  necessary;  transfer 
of  right  to  use  water  separate  from  the 
land ;  water  right  as  easement  appurtenant ; 
water  right  as  property.  341 

Use  of  navigable  stream.  272 

Riparian  rights  dependent  upon  ownership 
of  land  contiguous  to  stream;  doctrine  of 
prior  appropriation  not  recognized  at  com- 
mon law;  what  necessary  to  give  prescrip- 
tive right  to  water;  effect  of  nonuser  of 
easement ;  extent  of  right  or  riparian  own- 
er to  use  water:  prior  appropriation  for 
irrigation  purposes  not  recognized  in  Kan- 
sas; irrigation  as  domestic  use.  971 
Uplands  are  riparian;  extent  of  right  to 
irrigate  lands  abutting  on  or  traversed  by 
stream;  right  of  upper  riparian  owner  to 
exhaust  water  in  stream  for  irrigation  pur- 
poses; prior  appropriation;  right  of  ripa- 
rian owner  to  natural  flow  of  a  stream; 
duty  of  upper  riparian  owner  to  return  to 
stream  water  taken  for  irrigation,  but  not 
used;  diversion  of  water  to  nonriparian 
lands;  necessity  that  lower  riparian  owner 
show  damage  before  he  can  enjoin  diver- 
sion by  upper  owner.  964 

Rights  in  underground  waters.  559 

Surface  waters;  rights' and  liabilities  as 
to;  right  to  drain  by  artificial  means;  what 
constitutes  a  water  course.  301 

WHARFAGE. 

See  Wharves, 

WHARVES. 

A  wharf  owner  has  no  right  to  exact 
wharfage  from  a  vessel  which,  lying  in  the 
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public  navigable  stream  at  an  adjoining 
wharf,  merely  overlaps  his  wharf  at  a  time 
when  he  has  no  actual  need  to  use  it.  The 
Davidson  (U.  S.  District  Ct.  R.  I.)  193 

Notes  and  Briefs. 

Rijyht  to  wharfage: — (I.)  Basis  of  right: 
(a)  in  general;  (o)  improvements  must  ex- 
ist: (c)  how  far  a  franchise;  (II.)  public 
regulation  of;  (III.)  effect  of  Federal  Con- 
stitution; (IV.)  who  and  what  liable  for; 
(V.)  when  liability  attaches;  (VI.)  rights 
of  municipality;  (VII.)  who  entitled  to: 
(a)  as  between  owners  of  different  wharves ; 
(6)  as  between  claimants  under  same  title; 
(c)  under  grant  or  lease;  (VIII.)  amount; 
(IX.)  defenses;   (X.)  collection;  lien.       193 

WILLS. 

Creation  of  Life  Estate  by,   see  Real 
Property. 

WITNESSES. 

Loss    of   Right   to   Reward   by   Receiv- 
ing Witness  Fees,  see  Reward,  2. 
A    woman    suing    for    damages    for 
70  L.  R.  A. 


wrongful  arrest  on  a  charge  which  involves 
an  imputation  upon  her  chastity  may  be 
aaked  if  she  has  not  been  previously  Arrested 
upon  similar  charges.  Texas  M.  R.  Co.  ▼. 
Dean  (Tex.)  943 

WORSHIP. 

Prohibition  against  Giving  Christian 
Science  Treatment  as  Interference 
with  Rights  of,  see  Christian 
Science. 

WREOlL 

Liability  for  Injuries  to  Passenger  in, 
see  Carriers,  3,  4. 

WRIT  AND  PROCESS. 

Requiring    Designation    of    Agent    oi 
Whom  to  Serve  Process,  see  Corpora 
TI0N8,  4L 
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